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Date Referred to Committee: February 21, 1997 FURTHER REFERRALS: Finance
Date of Committee Action: //// // ' >7

The .HIDICIARY Committee considered: HB 53
HOUSE BILL NO. 53 LEASE-PURCHASE CORRECTIONAL FACILITY

“An Act relating to the authority of the Department of Corrections to contract for facilities for the confinement and care
of prisoners, and annulling a regulation of the Department of Corrections that limits the purposes for which an
agreement with a private agency may be entered into; authorizing an agreement by which the Department
Corrections may, for the benefit of the state, enter into one lease of, or similar agreement to use, space within a
correctional facility that is operated by a private contractor, and setting conditions on the operation of the correctional
facility affected by the lease or use agreement; and giving notice of and approving a lease-purchase agreement or similar
use-purchase agreement for the design, construction, and operation of a correctional facility, and setting conditions and

limitations on the facility's design, construction, and operation.”

recommends it be replace _ A . 1 the same title
with the following committee substitute £A 0-F3L c'p) | anew title
] additional referral to Committee
| attached amendments]”
ADOPTS: Letter of Intent
ATTACHES NEW FISCAL NOTE(s): (m:e)) APPROVES PREVIOUS: (DeXDilet
fi] fiscal note(s) Sfr? [ ] fiscal ncte(s)
[/ J zero fiscal note(s) A’ _ [ ] zero fiSCal note(s)

CHAIR’S SIGNATURE



STATE OF ALASKA FISCAL NOTE
1997 LEGISLATIVE SESSION

Revision Date: Dept. Altected: Revenue

Title: Loase-Purchase Correctional Facility
Component: Treasury

Sponsor: Representative Muldor

Requestor: IH) JUD COMPONENT SERIAL NO.

OPERATING EXPENDITURES FY 90 FY 99 FY 00 FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS - LEASE PAYMENTS 9,841.5 9,842.3 9,844.1

TOTAL OPERATING 0.0 9.041.6 9,842.3 9,844.1
| CAPITAL EXPENDITURES

CHANGE IN REVENUES 1 )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 0.0
1005 GF/Program Recoipts

9,841.5 9,042.3 9,844.1

1037 GF/Montal Health
Other
TOTAL 0.0 9,841.5 9.842.3 9,844.1

Estimate of any current year,I' "7) coat $ 0.0

POSCHONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach e separate page If necessary)

BRU: Revenue Operations

BILL NO:

FY 02

9,842.5
9,842.6

9,842.5

9,842.5

HB 53

FY 03

9,841.0
9,841.0

9,841.0

9.841.0

Lease-Purchase payments are based on the following assumptions: Total project costs of $90.0 million, current taxable
interest rates plus 75bp (3/4% per annum), eightteen year lease term, and approximately equal annual payments of principal

and interest. See attached debt service schedule.

Because a private, third-party contractor will operate the correctional facility, tax-exempt lease-purchase financing is not
permitted under existing U.S. Treasury /IRS regulations. Thus it is estimated that the State will pay additional interest
costs of approximately $1.4 million per year or $25.6 million over the term of the lease through the use of taxable vs tax-

exempt financing. See attached debt service schedule for tax-exempt financing. (Continued on the attached page.)
Prepared by: Phono:
Division: Troasury Dato: March 3, 1997
ol i F
Approved by Commissioner: Ross Kinney, Doputy Commissioner Cf.IJ -r | Date: March 3, 1997
2N
Agency: Revenue

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For lurthor distribution information call the Governor's Logislativo Ottico
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Fiscal Note Analysis HB 53
Lease-Purchase Correctional Facility
March 3, 1997

Page 2 of £

House Bill No. 53 approves a lease-purchase agreement for the financing, construction
and operation of a correctional facility. The projected lease payments are shown above.

Debt Financing and Long-Range Planning Issues

The Department of Revenue recommends that the legislation be modified to “unbundle”
the lease/purchase financing from the construction and operation ofthe proposed facility
and to require that the State own the facility and all real estate appurtenant to the facility
at the end of the lease term.

That is, the state bond committee would be authorized to issue certificates of participation
for up to $90.0 million and to make cash payments to the selected third-party contractor
for project costs upon progress and completion of the construction of the facility. The
reasons for this recommendation are:

1. The lease-purchase agreement will be considered debt from a bond rating perspective,
will affect the State’s debt capacity and will be recorded as debt in the State’s financial
statements. It would be poor public policy for a third-party contractor to represent the
State in the national financial markets, to negotiate credit on behalf of the State and, in
the event of the contractor’s default anytime over the term of the lease, to taint the
State’s excellent credit rating.

2. Most likely, the State can obtain lower cost lease/purchase financing than any third-
party contractor. The state bond committee has direct access to the highly efficient,
national financial markets at the most competitive interest rates.

3. The State would lose future debt management flexibility if a third-party contractor
controls the financing. The interest cost penalties could total tens of millions of dollars
over the term of the lease, depending on future interest rates. For example, the State
refinances its debt periodically when interest rates drop. The Spring Creek
Correctional lease/purchase linancing has been refinanced twice for significant interest
cost savings to the State. The State’s G.O. bonds and International Airport bonds
were both refinanced at lower interest rates in recent years. Such cost Savings from
future refinancings of the proposed corrections facility would accrue to the third-party
contractor as the bill is currently written.

4. In terms oflong-range planning, the State has maximum flexibility for future expansion
or renovation of the correctional facility if the State controls the lease financing
directly. That is, the facility’s debt outstanding could simply be restructured to fund
additional capital costs for future expansion or renovation if required.

5. At the end ofthe lease term when the financing has been paid off, the State should
own the $90.0 million facility and the land. The bill should be revised to include
eventual State ownership of the land as well as the facility.



o Sizing Debt Services Schedule 1
Efov‘i'red: 2/1'& Private Prison Project
TAXABLE RATES + 75bp

Fiscal Coupon Zor Coupon Maturing Periodic ~ Gross Sewl- Capitalized DebtSvcRsv Cntgncy Fnd NetSemF  Net Fiscal
Yr MYY Date cpn Rale Principal Interest  Annl Dbt Svc Interest Int &Prin Int &Prin - AnnlDbtSvc Dbt Svc

2 99 8/1/98 3,685,766.25  3,685,766.25 3,635,766.25

8 99 2/1/99 N 6.650 2,470,000.00 3,685766.25 6,155766.25 6,155,766.25  9,841,532.5(
1 2 0 819 3,603,638.75  3,603,638.75 3,603,638.75

8 0 2/1/00 N 6.950 2,635,000.00 3,603,638.75 6,238,638.75 6,238,638.75  9,842,277.5*
2 2 1 8/1/00 3,512,07250  3,512,072.50 3,512,0" 2.50

8 1 2//00 N 7.150 282000000 351207250 633207250 6,332,072.50  9,844,145.0*
3 2 2 &/ 3,411,25750  3,411,257.50 3,411,257.50

8 2 2/1/02 N 7500 3,020,000.00 3,411,25750 6431,257.50 6,431,257.50  9,842,515.0*
4 2 3 8/1/02 3,298,007.50  3,298,007.50 3,298,007.50

8 3 2/1/03 N 7.700 3,245,000.00 3,298,007.50  6,543,007.50 6,543,007.50  9,841,015.0*
C 2 4 s/ 3,173,075.00  3,173,075.00 3.173.075.00

8 4 2/1/04 N 7750 3,49500000 317307500 6,668,075.00 6,668,075.00  9,841,150.0%
6 2 5 8/1/04 3.037,643.75  3,037,643.75 3,037,643.75

8 5 2/1/06 N 7.900 3,765000.00 3,037,643.75 6,802,643.75 6,802,643.75  9,840,287.5*
7 2 6 8/1/05 2,888,926.25  2,888.926.25 2,888,926.25

8 6 2/1/06 N 8.000 4,06500000 2888926.25 6953926.25 6,953,926.25  9,842,852.5*
8 2 7 8/1/06 2,726.326.25  2,726,326.25 2,726,326.25

8 7 2/1/07 N 8100 4,390,00000 2726.326.25 7,116,326.25 7,116,326.25  9,842,6525*
9 2 8 8/1/07 2548,531.25 2,548,531.25 2,548,531.25

8 8 2/1/08 N 8150 4,745000.00 2548531.25  7,293531.25 7.293.531.25  9,842,052.5*
10 2 9 8/1/08 2,355,172.50  2,355,172.50 2,355,172.50

8 9 2/1/09 N 8250 5130,00000 235517250 7,485172.50 7,485172.50  9,840,3450*
1 2 10 8/1/09 2,143560.00  2,143,560.00 2,143,560.00

8 10 2/1/10 N 8300 555500000 2,143560.00 ' 7,698560.00 7,698,560.00  9,842,120.0%
12 2 11 8/1/10 1,913,02750  1,913,027.50 1,913,027.50

8 11 2/1/11 N 8350 6,01500000 1913,027.50 7.928,027.50 7,928,027.50  9,841,055.0*
13 2 12 8/vu 1,661,901.25  1,661,901.25 1,661,901.25

8 12 2/1/12 N 8.450 6,520,000.00 1,661,901.25 8181,901.25 8,181,901.25  9,843,802.5*
14 2 13 8/U/12 1,386,431.25  1,386,431.25 1,386,431.25

8§ 13 2/1/13 N 8550 7,070,000.00 1,386,431.25  8456,431.25 8456,431.25  9.842,862.5*
15 2 14 &/1/13 1,0%,18875  1084,188.75 1,084,188.75

8 14 2/1/14 N 8600 7,675000.00 1,084,18875 8759,188.75 8,759,188.75  9,843,377.5*
16 2 15 8/1/14 754,163.75 754,163.75 754,163.75

8 15 2/1/15 N  8.650 8,335,000.00 754,163.75  9,099,163.75 9,089,163.75  9,843,327.5*
17 2 16 8/1/15 393,675.00 393,675.00 393,675.00

8 16 2/1/16 N 8700 9,050,000.00 393,675.00 9,443,675.00 9,443,675.00 9,837,350 O
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Sizing Debt Services Schedule

Dated: 2/1/98 i i i
Delivered:  2/1/98 Private Prison Project
TAXABLE RATES + 75bp
Fiscal Coupon Zer Coupon Maturing Periodic =~ Gross Semie Capitalized DebtSvc Rsv Cntgncy Fnd  Net Semi-  Net Fiscal
Yr MYY Date Cpn Rate Principal Interest  AnnIDbtSvc Interest IntS Prin Int &Prin  AnnIDbtSvc  DbtSvc

30,000,000.00 1 87,154,730.00 177,154,730.00 177154773000 1771547300

True Interest Cost (11C).......cccovievieecreiireeene. R.4429016
Net Interest Cost (NIC).......ccooevvvivvciviiiicienee 8,4539708
Arbitrage Yield Limit (AYL).cooooooioiiiiiereeens 8.3557809
Arbitrage Net Interest Cost (ANIQ......ccceuee. 8.4019136
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Dated:
Delivered:

Yr

10

12

13

14

16

17

Fiscal
MYY
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O ©
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2/1/98
2/1/98

Coupon Zor Coupon Maturing

Date

8/1/98
2/1/9
8/1/9
2/1/00
8/1/00
2/1/01
8/1/01
2/1/02
8/1/02
2/1/03
8/1/03
2/1/04
8/1/04
2/1/05
8/1/05
2/1/06
8/1/06
2/1/07
8/1/07
2/1/08
8/1/08
2/1/09
8/1/09
2/1/10
8/1/10
2/1/11
8/1/11
2/1/12
8/1/12
2/1/13
6/1/13
2/1/14
8/1/14
2/1/15
8/1/15
2/1/16

Cpn Rato

4650

4.950

5.150

5.300

5.450

5.600

5.700

5.800

5.900

6.000

6.100

6.200

6.200

6.300

6.400

6.400

6.500

6.500

Principal

3,035,000.00
3,175,000.00
3,330,000.00
3,505.000.00
3,690,000.00
3,890,000.00
4,105.000.00
4,340.000.00
4,595,000.00
4,865,000.00
5,155,000.00
5,470,000.00
5,810,000.00
6,170,000.00
6,560,000.00
6,980.000.00
7,420.000.00

7,905,000.00

Sizing Debt Services Schedule

Periodic
Interest

2,694,207.50
2.694.207.50
2,623,643.75
2,623,643.75
2,545,062.50
2,545,062.50
2,459,315.00
2,459,315.00
2.366,432.50
2,366,432.50
2.265.880.00
2,265,880.00
2,156,960.00
2,156,960.00
2,039,967.50
2.039,967.50
1,914,107.50
1,914,107.50
1,778,555.00
1,778,555.00
1,632,605.00
1,632,605.00
1.475,377.50
1,475,377.50
1,305,807.50
1,305,807.50
1,125,697.50
1,125,697.50

931.342.50

931,342.50

721,422.50

721,422.50

498,062.50

498,062.50

256,912.50

256.912.50

Private Prison Project
TAX-EXEMPT + 75bp

Gross SomP  Capitalized

AnnIDbtSvc

2,694,207.50
5,729,207.50
2,623,643.75
5,798,643.75
2,545,062.50
5,875,062.50
2,459,315.00
5,964,315.00
2,366,432.50
6,056,432.50
2,265,880.00
6,155,880.00
2,156,960.00
6,261,960.00
2,039,967.50
6,379,967.50
1,914,107.50
6,509,107.50
1,778,555.00
6,643,555.00
1,632,605.00
6,787,605.00
1,475,377.50
6,945,377.50
1,305,807.50
7,115,807.50
1,125,697.50
7.295,697.50

931.342.50
7,491,342.50

721,422.50
7,701,422.50

498,062.50
7,918,062.50

256,912.50
8,161,912.50

Interest

Debt Svc Rsv  Cntgney Fnd  Not Soml-

Int &Prin

Int &Prin  Annl Dbt Svc

2,694,207.50
5,729,207.50
2,623,643.75
5,798,643.75
2,545,062.50
5,875,062.50
2,459,315.00
5,964,315.00
2,366,432.50
6,056,432.50
2,265,880.00
6,155,880.00
2,156,960.00
6,261,960.00
2,039,967.50
6,379,967.50
1,914,107.50
6,509,107.50
1,778,555.00
6,643,555.00
1,632,605.00
6,787,605.00
1,475,377.50
6,945,377.50
1,305,807.50
7,115,807.50
1,125.697.50
7,295,697.50

931,342.50
7,491,342.50

721,422.50
7,701,422.50

498,062.50
7,918,062.50

256,912.50
8,161,912.50

Net Fiscal
Dbt Svc

8,423,415CX

8,422,287.5(

8,420,125.0C

8,423,630 (X

8,422,865<X

8,421,760.0(

8.418,920.0(

8,419,935.&X

8,423,215CX

8,422,1100C

8,420,2100C

8,420,755.0c

8,421,615 OC

8,421,395.KX

8,422,605.0C

8,422,845.(X

8,416,125.CX

8,418,625.0C
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STATE OF ALASKA

1997 LEGISLATIVE SESSION

Revision Date:

FISCAL NOTE

Title: "Lease-Purchase Correctional Facility

Sponsor:
Requester:

Expenditures/Revenues
OPERATING EXPENDITURES

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

| CAPITAL EXPENDITURES
ICHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL

Estimate of any current year (FYS7) cost:

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS:

See Attached

Prepared by:
Division:
Approved by:

Agency:

Representative Mulder

House Judiciary

BILL NO. HB 53

Dept. Affected;

DOT&Pr

BRU: Central Region Design and Construction

Component: Central Region CIP Program

COMPONENT SERIAL NO.

(Thousands of Dollars)

Sam Kito

FY 98

0.0
1,120.0

0.0 |

1,120.0

1,120.0

0
0
0

(Attach a separate page if necessary)

Special Assistant
Office of the Commissioner,

Commissioner
Department of Transportation and Public Facilities

FY 99

0.0

0.0

0.0.

0.0

0.0

o

FY 00 FY 01
0.0 0.0
0.0 | 0.0
0.0 0.0

(Thousands of Dollars)

0.0 0.0
0 0

0 0

0 0
Phone:

Date:

Date:

FY 02

0.0
0.0 |

0.0

0.0

o

4S5-3900

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

(Rev 01/97) 97fisno.xIs/SSK

For further distribution information, call the Governor's Legislative Office

Page 1 of 2

563

FY 03

0.0

0.0

0.0

0.0

o

1



ATTACHMENTTO
Department of Transportation & Public Facilities
Fiscal Note For House Bill 53

House Bill 53 is an act to provide for design, construction, and operation ofa new correctional
facility by the private sector. The Department of Transportation & Public Facilities (DOT&PF)
would act on behalfofthe Department of Corrections (DOC) to procure the design-build-operate

contract(s) for the facility.

DOT&PF, with significant DOC participation and consultant assistance, will develop a bidding
document to which the private sector contractors can respond in competition with each other but
on equal footing. The bidding document will establish “Site Criteria”, define the required
“Facility Criteria” (in ierms of the scope of the proposed facility and the applicable
design/construction requirements) and “Operational Standards”. It will attempt to define the
intended product of the contract with a minimum of prescriptive specification, using instead a
descriptive method of specification. In this manner the innovation ofthe private contractor’s
design and construction team can best be utilized, while still maintaining some control so as to
ensure that all bidders are proposing similar offerings and that the offerings meet the needs of the

State.

DOT&PF will develop the bidding document, solicit bids, evaluate offers, award the contract(s),
and followup during design and construction of the facility to ensure compliance with the terms
of the contract. (DOC will develop and ensure compliance with the “Operating Standards”
portion ofthe contract(s).) DOT&PF estimates the cost of its services, and those of its
consultants, as shown below:

DOT&PF Personnel and Incidentals

Project Manager $ 115,000
Technical and Support Staff $ 20,000
Reproduction and Advertising Expenses $ 10,000
Construction Phase Compliance Monitoring $ 100,000

Consultant Costs
Facility Criteria $ 840,000
Site Criteria $ 35,000

Combined Total $1,120,000



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 53 |

1997 LEGISLATIVE SESSION

Revision Date: - Dept. Affected Corrections

Title: "An Act relating to the authority of the Department BRU: AM

of Corrections to contract for facilities for the confinement and care.." Component:

Sponsor: Representative Mulder

Requester: HousedJ u d ic ia ry COMPONENT SERIAL NO. <<0694
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES 174.4 174.4 1744 73.7 73.7 73.7
TRAVEL
CONTRACTUAL 300.0
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS 20.0 20.0 20.0 10,200.0 10,200 o 10,200.0
TOTAL OPERATING 494 .4 194 .4 194 .4 | 10,273.7 10,273.7 10,273.7

| CAPITAL EXPENDITURES i I I I

ICHANGE IN REVENUES ( ) | I I |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 494 .4 194 .4 194.4 10,273.7 10,273.7 10,273.7
1005 GF/Program Receipts

1037 GF/Mental Health

Other

TOTAL 494 .4 194 .4 194.4 10,273.7 10,273.7 10,273.7
Estimate of any current year (FY97) cost: $ 0-0

POSITIONS

FULL-TIME 3 3 3 1 1 1
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Please see attached explanation.

Prepared by: Bruce_Richards . . f\__p Phone: 465-3307
Division: Commissioner's Office iM ouo’\sjr » i . Date: 3/6/97
Approved by Commissioner: Margaret M. Pugh Date: 3/6/97
Agency: Department of Corrections

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 11/95) 97fisno.xIs/DBR lof2



Fiscal Note/DOC
House Bill 53
March 4, 1997
Page 2 0f2

To implement this bill, the Department of Corrections would be required to secure consultant
services to develop three distinct studies:

(1) a feasibility study to determine the potential costs and benefits that would result from
contracting facility operations, as required by the state's union contracts;

(2) a feasibility study to determine the statewide impact of utilizing a centralized facility; and
3 a staffing and operational plan, including operational standards.
It is estimated that these three studies will cost a total of $300.0.

It will be necessary for the Department of Corrections, as well as the Department of Transportation
and Public Facilities, to be intimately involved in the planning and oversight of this project
throughout its construction phase, which will take between two and three years, depending on the
size of the facility. DOC estimates it will need three new positions to perform the necessary

functions associated with this project.

Criminal Justice Planner (73.7): The planner will initially assist in preparing the RFP for
consulting services and then insure that the lessor meets its contractual obligations throughout the
course ofthe lease term. This position will also be responsible for prisoner movement, programming,
staffing and operational contractor start-up. This will be a full-time position.

Facilities Manager | (68.7) The manager will serve as DOC’s first line of oversight for facility
design and construction. The position will continue through final acceptance of the facility.

Administrative Clerk | (34.1) This position is required throughout the project to complete research,
maintain files and records, and provide support to the Criminal Justice Planner and the Facilities
Manager. $20.0 annually is included to pay for office space, equipment, supplies, travel, etc.

Assuming that the facility can be constructed in three years, operational costs would be inccurred
beginning in FY 02. Assuming that the prisoners in the facility would be classified medium custody,
and assuming that the facility housed 660 prisoners, and further assuming a operating cost of $60
per day per prisoner, the Department of Corrections calculates an annual operating cost of 514.5
million. [fthe construction ofthis facility permitted closure of the Anchorage 6th Avenue jail, this
would result in an annual savings of $4.3 million in operating costs. This would produce a net

operating cost of $10.2 million for the new facility.



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 53

1997 LEGISLATIVE SESSION

Revision D ate: Department Affected: Administration
Title: "...lease purchase agreement for construction and BRU: General Services
operation of a correctional facility...." Component: Purchasing
Sponsor: Mulder
Requestor: (H) Jud

COMPONENT SERIAL NO. 60

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00
PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

FY 01 FY 02 FY 03

0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
OTHER *

TOTAL

Estimate of any current year (FY 97) cost: $ 0.0
POSITIONS:

FULL-TIME

PART-TIME
TEMPORARY

0.0 0.0 0.0 0.0 0.0 0.0

ANALYSIS: (Attach a separate page if necessary.)

The bill would authorize financing and construction of a new correctional facility under a lease-purchase agreement in Anchorage. The
Department of Administration's role in this project is to execute a lease agreement on behalf ot the state.

No costs for design, construction, contract compliance, building maintenance or lease payments are anticipated from the Department
of Administration budget. See attached assumptions.
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FISCAL NOTE

STATE OF ALASKA BILLNO. HBs3
1997 LEGISLATIVE SESSION

ANALYSIS: (continued)

ASSUMPTIONS:
The bill provides for 3 possible alternatives for providing additional correctional beds, including a lease with a political
subdivision, a lease with a third party and a lease-purchase agreement with a third party. These assumptions are based

on the lease-purchase option.
1. Dept, of Corrections will furnish requirements for facility capacity.

2. Dept, of Corrections will establish operational criteria for the facility for use in the RFP.

3. DOT&PF will develop a building space program, design and construction standards, performance criteria and
specifications suitable for use in the design and construction RFP.

DOT&PF will manage the RFP process to include both the operational agreement and the lease-purchase agreement.
A lease-purchase agreement will be prepared by the Department of Law.
DOT&PF will provide construction administ.ation and inspection services from award to occupancy.

Lease payments will begin in the first year of operation and will be budgeted in the Dept, of Revenue.

© N o a &

Payment for the operating agreement will be budgeted by the Department of Corrections.

Pago » ot 2
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CS FOR HOUSE BILL NO. 53(JTUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE MULDER
A BILL

FOR AN ACT ENTITLED
"An Act relating to the authority of the Department of Corrections to contract
for facilities for the confinement and care of prisoners, and annulling a regulation
of the Department of Corrections that limits the purposes for which an agreement
with a private agency may be entered into; authorizing an agreement by which
the Department of Corrections may, for the benefit of the state, enter into one
lease of, or similar agreement to use, space within a correctional facility that is
operated oy a private contractor, and setting conditions on the operation of the
correctional facility affected by the lease or use agreement; and giving notice of
and approving a lease-purchase agreement or similar use-purchase agreement for
the design, construction, and operation of a correctional facility, and setting

conditions and limitations on the facility’s design, construction, and operation."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

_ -1- CSHB 53(JUD)
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* Section 1. AS 33.30.031(a) is amended to read:
(a) The commissioner shall determine the availability of state correctional
facilities suitable for the detention and confinement of persons held under authority of (
state law or under agreement entered into under (e) of this section. If the
commissioner determines that suitable state correctional facilities are not available, the
commissioner may enter into an agreement with a public or private agency to provide
necessary facilities, subject to the following:

(1) the commissioner mav not enter into an agreement with an
agency unless the agency demonstrates the qualifications and experience necessary
to provide a degree of custody, care, and discipline to the extent required bv the
laws of this state:

(2) correctional[ CORRECTIONAL]facilities provided through
agreement with an  [A PUBLIC]agency for the detentionand confinement ofpersons
held under authority of state law may be in this state or in another states

3) correctional[ CORRECTIONAL]facilities provided through
agreement with an [A PRIVATE] agency

(A) mav provide for the detention and confinement of all
persons held bv the commissioner under authority of state law, whether
charged with or convicted of felonies or misdemeanors, without regard to
the custody classifications for prisoners as determined bv the
commissioner, unless the security of the facility is inconsistent with those
custody classifications; and

(B) mav not bv regulation be restricted or limited bv the
commissioner to use onlv for prisoners involved in certain rehabilitative or
treatment programs authorized bv law [MUST BE LOCATED EN THIS
STATE UNLESS THE COMMISSIONER FINDS IN WRITING THAT (1)
THERE IS NO OTHER REASONABLE ALTERNATIVE FOR DETENTION
IN THE STATE; AND (2) THE AGREEMENT IS NECESSARY BECAUSE
OF HEALTH OR SECURITY CONSIDERATIONS INVOLVING A
PARTICULAR PRISONER OR CLASS OF PRISONERS, OR BECAUSE AN
EMERGENCY OF PRISONER OVERCROWDING IS IMMINENT. THE

CSHB 53(JUD) -2-
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COMMISSIONER MAY NOT ENTER INTO AN AGREEMENT WITH AN
AGENCY UNABLE TO PROVIDE A DEGREE OF CUSTODY, CARE, AND
DISCIPLINE SIMILAR TO THAT REQUIRED BY THE LAWS OF THIS
STATE].

* Sec. 2. AS 33.30.031(c) is amended to read:

(c) An [NOTWITHSTANDING AS 36.30.300, AN] agreement with a private
agency to provide necessary facilities under (a) of this section must, notwithstanding
AS 36.30.300, be based on competitive bids. The commissioner mav not enter into
an agreement with a private agency to provide necessary facilities in this state
unless the afencv

(1) posts an adequate performance hond and payment bond:

(2) demonstrates to the commissioner’s satisfaction the capability
to provide the necessary Qualified personnel to implement the terms of the
contract: and

(3) provides a bond or certificate of insurance sufficient to defend
and indemnify the state and a municipality in which the facility is located against

claims or liability arising from the operation of correctional facilities bv the

contractor.

* Sec. 3. AS 33.30.031 is amended by adding new subsections to read:

() The commissioner may not enter into an agreement to provide necessary
facilities under (a) of this section as a correctional facility that is to be constructed in this
state after the effective date of this Act unless the commissioner initiates and completes
a site selection process. The site selection process must provide the public reasonable
opportunity to comment about sites to be considered for the location of the correctional
facility. In addition, if, on the basis cf the site selection process, the commissioner
determines to enter into an agreement to contract for provision of necessary facilities at
a correctional facility that is to be located at a site within a municipality of the state, the
correctional facility may not be constructed at the site unless approved by a majority of
the voters within the "affected area” at an election conducted by the muncipality. In this
subsection, "affected area" means the area within two miles of the external perimeter of
the proposed correctional facility.

(9) In conducting the site selection process required by (f) of this section, the

3- CSHB 53(JUD)
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commissioner may solicit proposals from private entities by publishing a request for
proposal in a newspaper of general circulation. The commissioner shall accept proposals
for six months after initial publication of the request for proposals. Each proposal shall
certify in a manner prescribed by the commissioner that

(1) the facility to be constructed will meet the department’s requirements
as described by the commissioner in the request for proposals or other documents;

(2) the facility will be operated at a cost to the state below the state’s
cost to operate a comparable facility, that cost to be described by the commissioner in
the request for proposals or other documents; and

(3) the entity submitting the proposal owns or has an opdon to buy at a
fixed cost the land on which the proposed facility would be located, and the entity agrees
that the state may purchase the land at a price fixed at the time of entering into the
contract if the state assumes ownership or control of the facility under a statute or
provision of contract.

(h) In order for the certification of compliance with (g) of this section to be
valid, the approval process must meet the following requirements:

(1) not more than one month after initial publication of the request for
proposals, the private entity shall publish in a newspaper of general circulation notice of
intent to make a proposal, including a description of the location to be proposed;

(2) not more than one month after initial publication of the request for
proposals, the private entity shall deliver by certified mail to all voters residing within
two miles of the proposed site notice of intent to make a proposal, including a
description of the location to be proposed;

(3) at least three months prior to the bid closure date published on the
request for proposals, the municipality of the state conducting the election shall at the
expense of the entity deliver by certified mail to all voters residing within two miles of
the proposed site a mail-in ballot approved by the commissioner that voters may use to
signify approval of the proposed site; and

(4) the approval process may not last more than three months from the
mailing of the ballots and indication of approval may not be counted after the close of

this period.

(i) If the proposed site lies within the boundaries of a municipality of the state,

CSHB 53(JUD) 4
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the entity making the proposal may, at the expense of the entity, contract with the |j
administrator of the municipality to count ballots prepared under (h) of this section,
publish the results in a newspaper of ;eneral circulation, and make all ballots received i
available for inspection by parties with reasonable interest in the proposal. The entity
making the proposal shall pay for the cost to count the ballots, publish the results in a
newspaper of general circulation, and make all ballots received available for inspection

by parties with reasonable interest in the proposal.

* Sec. 4. AS 33.30 is amended by adding a new section to article 1 to read:

Sec. 33.30.043. Lease of or agreement to use space within municipal
correctional facility, (a) If the commissioner determines that it would be in the best
interest of the state, the commissioner may enter into an agreement with a municipality
of the state for the lease by the state of a correctional facility or a part of it or for the
use and operation of a correctional facility or a pan of it for the benefit of the state.

(b) An agreement executed by the commissioner under (a) of this section must
provide that

(1) the state has the right to detain or confine a prisoner held under
authority of law in the correctional facility;

(2) the administrator of the correctional facility agrees 10 implement an
order concerning a prisoner issued by a court of the state;

(3) the administrator of the correctional facility shall comply with the
law and with regulations adopted by the commissioner relating to the custody, care,
and discipline of a prisoner detained or confined in the correctional facility; and

(4) the commissioner may inspect the correctional facility at any time
to determine the conditions under which a prisoner is detained or confined.

(c) The agreement executed by the commissioner under (a) of this section may
require the administrator of the correctional facility to comply with requirements that
the commissioner considers necessary for the protection of the public or for the quality
of care and programs for prisoners required by this chapter and regulations adopted by

the commissioner.

* Sec. 5. AUTHORIZATION TO LEASE, OR FOR USE OF, CORRECTIONAL
'ACELITY SPACE WITH THIRD-PARTY CONTRACTOR OPERATION, (a) To relieve

overcrowding of existing correctional facilities, the Department of Corrections may enter into

5 CSHB 53(JUD)
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no more than one agreement to lease space or for use of space within a correctional facility
that will house persons who are committed to the custody of the commissioner of corrections,
The agreement to lease or for use entered into under this section is predicated upon and must
provide for an agreement under which a private third-party contractor operates the facility by
providing for custody, care, and discipline services for persons held by the commissioner of
corrections under authority of state law.

(b) The authorization given by (a) of this section is subject to the conditions of (c)
- (e) of this section and to the further limitation that the total payments for the full term of
the agreement to lease or for use may not exceed $150,000,000 and the anticipated annual
amount of the rental obligation to be paid by the Department of Corrections under the
agreement to lease or for use must be reasonably commensurate with that total.

(c) A lease of space or agreement for use of space authorized by (a) of this section
may not involve a correctional facility that

(1) contains a total population of less than 500 or mere than 800 prisoners; or

(2) is to be operated by the state or a municipality except that the state or a
municipality may operate the correctional facility temporarily if, in a correcdonal facility that
is to be operated by a third-party contractor with whom the state or a municipality has entered
into an agreement to operate the correctional facility, the private third-party contractor with
whom the state or a municipality has entered into the agreement to operate the correctional
facility defaults in performance under the contract and operation of the correctional facility
by the state or the municipality is reasonably necessary to ensure the facility's continued
operation.

(d) If required by the commissioner of corrections as a condition of the correctional
facility’s operation, in the award of a contract for the operation of the correctional facility to
be operated under the authorization set out in (a) of this section, the Department of
Corrections shall require that persons employed by the contractor as correctional officers in
the facility meet the requirements of AS 18.65.130 - 18.65.290 that are applicable to
conectional officers.

(e) The Department of Corrections may not, under this section, enter into an
agreement to lease space or for the use of space in a correctional facility if, under sec. 6 of

this Act, the Department of Administration, on behalf of the Department of Corrections, enters

53(JUD) 6
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into a lease-purchase agreement, use-purchase agreement, or other agreement to use a facility

* that has a nominal purchase option.

' * Sec. 6. NOTICE AND APPROVAL OF LEASE-PURCHASE AGREEMENT OR
SIMILAR USE-PURCHASE AGREEMENT, (a) To provide for the design, construction, and
operation of a new correctional facility in order to relieve overcrowding of existing
correctional facilities, the Department of Administration, on behalf of the Department of
Corrections, may enter into an agreement under AS 33.30.031, in the form of a lease-purchase
agreement, use-purchase agreement, or other agreement to use a facility that has a nominal

j purchase option, for the design, construction, and operation of a correctional facility that will
house persons who are committed to the custody of the commissioner of corrections. The
project approval given by this subsection is subject to the conditions of (b) - (¢) and (g) of
this section and to the following limitations:

(1) the anticipated total construction, acquisition, and related costs of
establishing the correctional facility may not exceed $90,000,000;

(2) the total lease or use payments for the full term of the agreement may not
exceed $180,000,000 and the anticipated annual amount of the rental obligation to be paid by
the Department of Corrections under the lease or use agreement must be reasonably

commensurate with mat total; and

(3) at the end of the term of the lease-purchase agreement or use-purchase
agreement, the state shall own the correctional facility.
(b) The correctional facility to be designed, constructed, and operated under the notice

and approval given in (a) of this section

(1) must be designed and constructed so as to house, in separate housing, |
female prisoners and male prisoners;
(2) may not contain a total population of more than 1,000 prisoners, but must
be designed and constructed so as to allow expansion of the facility to a greater capacity; and
(3) may not be operated by the state except temporarily when
(A) the private third-party contractor with whom the state has entered
into an agreement to operate defaults in performance under the contract and state
operation is reasonably necessary to ensure the facility's continued operation; or

(B) the slate is unable to contract with a private third-party contractor.

—
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(©) The lease-purchase or use-purchase agreement entered into under this section must

provide for

(1) an agreement under which the correctional facility is designed, constructed, j
and, except for services to prisoners described in (2) of this subsection, operated by a private
third-party contractor, the agreement described in this subsection is made for the purpose of
acquiring, improving, and maintaining the correctional facility structure under AS 36.30.085,
and is exclusive of one or more agreements for the custody, care, and discipline of prisoners
housed in the facility as may be authorized by AS 33.30.031(a)(1) and (3);

(2) an operating agreement, separate from the agreement described in (1) of
this subsection, under which a private third-party contractor operates the facility by providing
for custody, care, and discipline services for persons held by the commissioner of corrections
under authority of state law; the operating agreement described in this paragraph shall

(A) for its initial period, not to exceed five years, be entered into with
a private third-party contractor that is the same person as the third-party contractor
described in (1) of this subsection; and

(B) for the duration of the period of the lease-purchase or use-purchase
agreement, be rebid or reoffered at intervals of not more than five years and may be

entered into with a private third-party contra'.a uuier than the person described in (A)

of this paragraph.

(d) In the evaluation of a bid submitted to construct and operate the correctional
facility described in this section, the Department of Administration may provide incentive to
the maker of a bid that pledges to employ state residents as far as practicable.

(e) If required by the commissioner of corrections as a condition of the correctional
facility’s operation, in the award of a contract for the operation of the correctional facility to
be designed, constructed, and operated under the notice and approval given in (a) of this
section, the Department of Administration shall require that persons employed by the
contractor as correctional officers in the facility meet the requirements of AS 18.65.130 -
18.65.290 that are applicable to correctional officers.

(f) Subsection (a) of this section constitutes the notice and approval required by

AS 36.30.085.

() The Department of Administration, on behalf of the Department of Corrections,

53(JUD) 8-
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may not, under this section, enter into a lease-purchase agreement, use-purchase agreement,
or other agreement to use a facility that has a nominal purchase option if, under sec. 5 of this
Act, the Department of Corrections enters into an agreement to lease space or for the use of

space in a correctional facility.

* Sec. 7. CONSTRUCTION OF CORRECTIONAL FACILITY UNDER PROJECT
LABOR AGREEMENT, (a) The purpose of this section is to enable the state to meet its
obligation to improve the care and custody of the prisoners for which it is responsible at an
early date through the completion of construction of a major correctional facility by structuring
labor relations at the job site of the correctional facility in the interests of industrial harmony

and in a way that makes optimal use of construction resources.

(b) Notwithstanding any restrictions that may be applicable under AS 36.30, the

correctional facility described in sec. 6 of this Act may be constructed only under a public
construction project labor agreement between the building construction contractor and one or
more building trade unions; the labor agreement must provide

(1) a no-strike and no-slowdown pledge by the union or unions;

(2) a commitment on the part of the construction contractor to hire through
local union hiring halls; and

(3) a provision allowing not more than 15 percent of the construction
contractor’s workforce on the public construction project to be composed of persons who are
not members of the union or unions.

* Sec. 8. 22 AAC 05.300(e) is annulled.
* Sec. 9. APPLICABILITY. The provisions of AS 33.30.031(f), added by sec. 3 of this

Act, do not apply to construction within the perimeters of correctional facilities, as that term

is defined in AS 33.30.901, that are in existence on the effective date of this Act.

9- CSHB 53(JUD)
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House Judiciary Committee ;
y (907)465-4990
Chairman: Representative Joe Green Representative Ethan Berkowitz
Vice-Chairman: Representative Con Bunde Representative L>ic Croft

Representative Jeannette James
Representative Brian Porter
Representative Norman Rokeberg

Date: April 3, 1997

To: Representatives Mark Hanley and Gene Therriault,
Co-Chairs of the House Finance'(/:ommittee

From: Representative Joseph Green, / n
Chair, House Judiciary Committtee-"

Yesterday the House Judiciary Committee passed HB53 out of committee
with amendments. We considered many amendments including two,
designated 0-LS0194\K.35 and 36, that concerned financial matters.
However, the committee did not act on those two amendments because the

House Judiciary members felt they were best addressed in the House

Finance Committee.

Accordingly, | have attached those two amendments, and we strongly

encourage the House Finance Committee to give them due consideration.
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AMENDMENT #3 /3 A & O P TErLD

OFFERED IN THE HOUSE CROFT/GREEN

TO: HB 53

Page 3, following line 3:

Insert a new bill section to read:
"*Sec. 2. AS 33.30.031 is amended by adding a new subsection to read:

(M) The commissioner may not enter into an agreement to provide necessary

facilities under (a) of this section as a correctional facility that is to be constructed in
this state after the effective date of this Act unless the commissioner initiates and
completes a site selection process. The site selection process must provide the public
reasonable opportunity to comment about sites to be considered for the location of the
correctional facility. In addition, if, on the basis of the site selection process, the
commissioner determines to enter into an agreement to contract for provision of
necessary facilities at a correctional facility that is to be located at a site within a
municipality of the state, the correctional facility may not be constructed at the site
unless approved by a majority of the voters within the "affected area" at an election
conducted by the municipality "fde~r*Jb”yTin” of the state. For the purpose of
this subsection, "affected area"” means the area within 2 miles of the external
perimeter of the proposed correctional facility. This restriction does not apply to
construction within the perimeter of correctional

facilities in existence before the effective date of this act.

(9) In conducting the site selection process required by (f) of this section, the
commissioner may solicit proposals from private entities by publishing a request for
proposal in a newspaper of general circulation. The commissioner shall accept
proposals for six months after initial publication of the request for proposals. Any
such proposal shall certify in a manner prescribed by the commissioner that

(1) the facility to be constructed will meet the department's requirements as described
by the commissioner in the RFP or other document;

(2) the facility will be operated at a cost to the state below the state's cost to operate a
comparable facility, that cost to be described by the commissioner in the RFP or other
documents;

(3) the entity owns or has an option to buy at a fixed cost the land on which the
proposed facility would be located, and the entity agrees that the state may purchase
the land at a price fixed at the time of contracting if the state assumes ownership or
control of the facility pursuant to statute or provision of contract;

(h) in order for the certification of compliance with subsection (g) to be valid, the

approval process must meet the following requirements:
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(1) not more than one month after initial publication of the RFP, the private entity
shall publish in a newspaper of general circulation notice of intent to make a
proposal, including a description of the location to be proposed;

(2) not more than one month after initial publication of the RFP, the private entity
shall deliver by certified mail to all voters residing within two miles of the proposed
site notice of intent to make a proposal, including a description of the location to be
proposed; -A-T fut? 6F THE
(3) at least three months prior to the bid closure date pub/Iished on the RFP, the givriry
municipality of the state conducting the election shall'deliver by certified mail to all
voters residing within two miles of the proposed site a mail-in ballot approved by

the commissioner that may use to signify approval of the
proposed site;

(4) the approval process shall last not more than three months from the mailing of
the ballots and no indication of approval shall be counted after the close of this
period;

(i) If the proposed site lies within the boundaries of a municipality of the state, the
entity making the proposal may, at the expense of the entity, contract with the
administrator of the municipality to count ballots prepared under (h) of this section,
publish the results in a newspaper of general circulation, and make all ballots
received available for inspection by parties with reasonable interest in the proposal.
The entity making the proposal shall pay for the cost to count the ballots, publish the
results in a newspaper of general circulation, and make all ballots received available
for inspection by parties with reasonable interest in the proposal.

Renumber the following bill sections accordingly.

Page 4, line 27:
Delete "sec. 4"
Insert "sec. 5"

Page 6, line 30:
Delete "sec. 3"
Insert "sec. 4"

Page 7, line 9:
Delete "sec. 4"
Insert "sec. 5"
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AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, line 8:
Delete "(b) - (e) and (g)"
Insert "(b) - (g)"

Page 6, lines 26 - 27:

Delete all material and insert:

"(f) With respect to the operation of a correctional facility constructed under a lease-
purchase agreement, use-purchase agreement, or other agreement to use a facility approved
under this section, the Department of Administration may not enter into a management
contract or similar agreement containing a condition relating io the operation of the
correctional facility that does not comply with 26 U.S.C. 145(a)(2)',B) and 26 CFR 1.145 -
2, as set out in Rev. Proc. 97 - 13, 5 I.LR.B. 18, setting out the conditions under which a

management contract does not result in taxable private business use of the facility under

26 U.S.C. 141(b)."

Page 7, following line 1
Insert a new subsection to read:

"(h) Subsection (a) of this section constitutes the notice and approval required by

AS 36.30.085."
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AMENDMENT tIC?

OFFERED IN THE HOUSE

TO: HB 53

Page 1, line 8:
Delete "and giving notice of’

Insert "giving notice of, authorizing,

Page 1, line 10:
Delete ", construction, and"

Insert "and construction of a correctional facility, authorizing an agreement for

the"

Page 1, line 11, following "operation™:
Insertand amending the duties and responsibilities of the state bond committee
in conjunction with lease-purchase agreements, use-purchase agreements, and other

agreements to use a facility as those agreements relate to correctional facilities"

Page 2, line 9:
Delete "that"

Insert "for the operation of a correctional facility if the agency"

Page 3, following line 25:
Insert a new bill section to read:
"* Sec. 3. AS 37.15.140 is amended to read:
Sec. 37.15.140. Duties of state bond committee. The state bond committee
shall
£11 adopt the resolution and prepare the documents necessary for the

issuance, sale, and delivery of bondsi

-
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(2 manage the interim and long-term financing and refinancin
of correctional facilities acquired bv the state throunh lease-purchase agreements:
exercise of authority under this paragraph shall be in accordance with lease-

purchase agreements authorized bv law under AS 36.30.085 "

Renumber the following bill sections accordingly.

Page 4, line 27:
Delete "sec. 4"

Insert "sec. 5"

Page 5, line 3, following "facilities,":

Insert "the state, acting through™

Page 5, line 6, following "design":
Delete ", construction, and operation”

Insert "and construction"

Page 5, line 7, following "corrections":

Insert “, and, in conjunction with the design and construction of the correctional
facility, may enter into a separate agreement to operate the correctional facility. Under this
subsection, the Department of Administration may act as the lessee under the lease-purchase
agreement of the correctional facility and may represent the state in obtaining and entering

into the agreement to operate the correctional facility"

Page 5, line 8:
Delete "(b) - (e) and (g)"
Insert "(b) - (h)"

Page 5, line 12:
Delete "agreement"

Insert "lease-purchase agreement, use-purchase agreement, or other agreement to use

-
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Page 5, line 14
Delete "Department of Corrections under the lease or use"

Insert "state under the"

Page 5, line 29:
Delete "lease-purchase or use-purchase agreement"

Insert "agreement to operate the correctional facility"

Page 5, line 31, through page 6, line 1

Delete "designed, constructed, and"

Page 6, lines 2-4:

Delete "the agreement described in thissubsection is made for the purpose of
acquiring, improving, and maintaining the correctional facility structure under AS 36.30.085,
and is exclusive of one or more agreements"

Insert "the agreement described in this paragraphis made for the purpose ofoperating
and maintaining the correctional facility under AS 36.30.085 and may include provisions, or

may be exclusive of one or more agreements, as authorized by (2) of this subsection,"

Page 6, line 6:

Delete "operating"

Page 6, lines 26 - 27:
Delete all material and insert:
"(f) With respect to a correctional facility, the design and construction of which is
described in (a) of this section,
(1) the state shall make lease payments under the lease-purchase, use-
purchase, or other agreement to use a facility only from currently appropriated funds, and all
payments are subject to appropriation;

(2) notwithstanding AS 36.30.085(c)(1), the term of the agreement may not
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exceed 30 years;

(3) the agreement may include other terms and conditions agreed upon by the
parties;

(4) the state may enter into contracts for credit enhancement of the agreement
in order to limit the recourse of the provider of credit enhancement solely to the security
provided under the agreement;

(5) the state may grant a security interest in property acquired under the
agreement; the security interest may be perfected as provided by AS 45.01 - AS 45.09 or as
otherwise provided by law for perfecting liens on real estate;

(6) the agreement and contracts for credit enhancement entered into under the
limitations set out in (4) and (5) of this subsection do not constitute a debt or the contracting
of indebtedness under a statute limiting debt of the state or under art. IX, sec. 8, of the state
constitution;

(7) the state bond committee

(A) may provide for the issuance of certificates of participation in
financing the design and construction of the correctional facility authorized by this
section; if the state bond committee authorizes issuance of certificates of participation
and if payment is conditioned upon payment by the state under the agreement with
respect to which the certificates relate, the certificates of participation in payments to
be made under the agreement do not constitute a debt or the contracting of an
indebtedness under a statute limiting the debt of the state or under art. IX, sec 8, of
the state constitution;

(B) may give the state approval to enter into agreements with trustees
relating to the agreement and the issuance of certificates of participation with respect
to it.

(g) For the purposes of financing or refinancing a correctional facility described in
this section, the lessor may assign all or a part of the lessor’s interest in the lease-purchase,
use-purchase, or other agreement to use a correctional facility described in this section. The
lessor may assign the lessor’s interest to an investor or to a trustee for the purpose of issuing
certificates of participation. The assignment authorized by this subsection may be for the
puipose of providing interim financing preparatory to long-term financing for the correctional

facility or for long-term financing for the correctional facility. Under this subsection,
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(1) the lessor may not make an assignment of the agreement unless the lessor

first obtains the approval of the commissioner of administration; and

(2) when the lessor has made an assignment of the agreement,

(A) the lessee’s obligation to pay rent is independent of any
requirement of this section with respect to the design, construction, or operation of the
correctional facility;

(B) the lessee’s obligation is subject to failure by the state to
appropriate money to make the payments required by the lease obligation;

(C) except as provided in (B) of this paragraph, the obligation of the
lease is not subject to abatement, set-off, or reduction of any kind by reason of a
requirement of this section or by reason of a breach, failure of performance, or
another act or omission by the contractor, lessor, the state, or a state agency or officer;
and

(D) the agreement may be modified for purposes of refunding it and

any certificates of participation issued with respect to it.

Reletter the following subsection accordingly.

Page 6, line 30:

Delete "sec. 3"

Insert "sec. 4"

Page 7, following line 1

Insert a new subsection to read:

"(i) Subsection (a) of this section constitutes the notice and approval required by

AS 36.30.085."

Page 7, line 9:

Delete "sec. 4"

Insert "sec. 5"
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Chenowcth
3/10/97

AMENDMENT

OFFERED IN THE HOUSE
TO: HB 53
<l Page 2, line 9:
Delete "that is unable"
Insert "unless the agency demonstrates the qualifications and experience

=~ o o

necessary" OL.d*>y\-cAs

c o=

5 Page 2, line 10, following "state":

Insert "and bv regulations that are adopted bv the commissioner"

oD
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3/10/97

AMENDMENT 8§ 1/

OFFERED IN THE HOUSE

TO: HB 53

Page 3, following line 3:
Insert a new bill section to read:
"* Sec. 2. AS 33.30.031(c) is amended to read:
(c) An [NOTWITHSTANDING AS 36.30.300, AN] agreement with a private
agency to provide necessary facilities under (a) of this section must, notwithstanding
AS 36.30.300, be based on competitive bids. The commissioner mav not enter into
an agreement with a private agency to provide necessary facilities in this state
unless the agency
(1) posts an adequate performance bond and payment bond:
(20 demonstrates to the commissioner’s satisfaction the capability

to provide the necessary qualified personnel to implement the terms of the

contract: and

(3) provides a bond or certificate of insurance sufficient to defend
and indemnify the state and a municipality in which the facility is located against

claims or liability arising from the operation of correctional facilities bv the

contractor."

Renumber the following bill sections accordingly.

Page 4, line 27:
Delete "sec. 4"
Insert "sec. 5"

Page 6, line 30:
Delete "sec. 3"
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[nsert "sec. 4"

Page 7, line 9:
Delete "sec. 4"
Insert "sec. 5"
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Chenoweth
3/10/97
AMENDMENT
OFFERED IN THE HOUSE
TO: HB 53 *
Page 3, following line 3:
Insert a new bill section to read:
"* Sec. 2. AS 33.30.031 is amended by/tidding a new subsection to read:
(f) The commissioner ™y not enter into an agreement to provide necessary

facilities under (a) of this s”"tion at a correctional facility that is to be constructed in
this state after the effective date of this Act unless the commissioner initiates and
completes a site selection process. The site selection process must provide the public
reasonable opportunity to comment about sites to be considered for the location of the
correctional facility. In addition, if, on the basis of the site selection process, the
commissioner determines to enter into an agreement to contract for provision of
necessary/facilities at a correctional facility that is located at a site within a
municipality, the correctional facility may not be constructed at the site in the
municipality unless approved by a majority of the voters voting in the municipality

affected on the question of locating the correctional facility at the site."

/

Renumber the following bill sections accordingly.

Page 4, line 27:
Delete "sec. 4"
Insert "sec. 5"

Page 6, line 30:

Delete "sec. 3

[nsert "sec. 4"
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA

FAX (907) 465-2029
Mail Stop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

MEMORANDUM April 3, 1997

SUBJECT: Contracting authority of the Department of Corrections
(CSHB 53(JUD)Work OrderNo. 20-LS0194\L)

T0: Representative Joe Green, Chair
House Judiciary Committee
ATTN: LisaKirsch

FROM: Jack Chenowi
Legislative G

I've pretty much kept "hands o ff the material inserted in bill section 3. Since | earlier had
an opportunity to comment and some changes were made, | didn't feel | was in a position to

make further changes.

Now that bill sec. 2 and hill sec. 3 are both included in the committee-adopted version, |
would raise a question whether the contracting process produced under AS 33.30.031 is
internally inconsistent. Under proposed AS 33.30.031(c), amended by bill section 2, the
commissioner, when entering into arrangements to provide necessary facilities under
AS 33.30.031(a), must proceed by "competitive bid." Under proposed AS 33.30.031(g), the
process outlined is one that asks the commissioner to "solicit proposals.” I'm no expert on
procurement, but | don't think these two ideas fit together.

JBC:jdr
97-240.jdr
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0-LS0194\K.34
Chcnoweth
3/13/97

AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 3, following line 3:

Insert a new bill section to read:

"* Sec. 2. AS 33.30.031 is amended by adding new subsections to read:

(yl

(f) The commissioner may not enter into an agreement to provide necessary
facilities under (a) of this section at a correctional facility that is to be constructed in
this state after the effective date of this Act unless the commissioner initiates and
completes a site selection process. The site selection process must provide the public
reasonable opportunity to comment about sites to be considered for the location of the
correctional facility.

(g) If, on the basis of the site selection process completed under (f) of this
section, the commissioner determines to enter into an agreement to contract for
provision of necessary facilities at a correctional facility that is located at a site within
a municipality, in addition to the requirement of (f) of this section, the correctional
facility may not be constructed at the site in the municipality unless approved by a
majority of the voters voting at an election conducted by the municipality in the area
affected on the question of locating the correctional facility at the site; for purposes
of this subsection,

(1) the municipality may conduct the election in the area affected on
the question of locating the correctional facility at the site by mail; if the municipality
determines to conduct the election by mail and has not adopted an ordinance
providing for an election by mail, the clerk of the municipality shall conduct the
election under AS 15.20.800 except that, for purposes of this paragraph, the duties of
the director of elections set out in AS 15.20.800 shall be performed by the clerk of
the municipality; and

(2) to determine the "area affected" for purposes of an election,
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(A) if the proposed site of the facility is in a city within a
borough or is within the unorganized borough, "area affected" means the city;

(B) if the proposed site cf the facility is within a borough
outside a city or is within a unified municipality, "area affected" means the
area determined by drawing a circle with a radius of two miles around the site
of the proposed facility and thereafter selecting the one of the following areas
that most nearly approximates the area included within that circle without
omitting any part of the area included within that circle, as the legislative body
of the municipality determines:

(1) an existing service area of the borough or unified
municipality;

(if) the boundary of one or more areas of the borough
or unified municipality subject to the jurisdiction of a community
council, neighborhood association, or similar subordinate geographical
area that has recognition in the ordinances of the borough or unified
municipality;

(i) an assembly district, but only if the assembly of the
borough or unified municipality is elected on the basis of separate
election districts;

(iv) an election district as that term is defined in

AS 15.60.U10;
(v) a senate district as that term is defined in

AS 15.60.010; or

(vi) any other determination by the legislative body of
the municipality that reasonably approximates the area within the
circle, but only if a determination made under (i) - (v) of this
subparagraph would not describe an area that approximates the area
included within that circle without omitting any part of the area

included within the circle."

Renumber the following bill sections accordingly.



Page 4, line 27:
Delete "sec. 4"
Insert "sec. 5"

Page 6, line 30:
Delete "sec. 3"

Insert "sec. 4"

Page 7, line 9
Delete "sec. 4"
Insert "sec. 5"

0-LS0194\K.34
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Chenoweth
3/5/97

AMENDMENT

OFFERED IN THE HOUSE
TO: HB 53

Page 5, line 23, following "capacity;":
Delete "and"

Page 5, line 24, following "(3)":
Insert "may not be used to house prisoners not convicted in acourt of this state; and

(4)"



0-LS0194\K.3
Chenoweth
3/5/97

AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 7, line 12
Delete all material.

Renumber the following paragraphs accordingly.



OFFERED IN THE HOUSE

TO: HB 53

Page 5, line 24

Delete "temporarily”

AMENDMENT

0-LS0194\K.4
Chenowcth
3/5/97
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Chenoweth
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AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, line 24:
Delete "temporarily when"

Page 5. line 25, following "(A)":
Insert "temporarily when"

Page 5, line 27:
Delete "or"

Page 5, line 28, following "(B)":

Insert "temporarily when"

Page 5, line 28, following "contractor":
Insert or
(C) for the usual period of operation of a facility under a
contract, not to exceed five years, but only if the state
(i) initiates direct operation of the facility at the
conclusion of a contract that has expired or that is, by its terms,
expiring; and
(i) has issued an invitation to bid, request for proposal,
or other procurement notice, and did notreceive a bid, response, or
other reply that was less than five percentbelow the estimated cost of
the facility's operation by the Departmentof Corrections”

\
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AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, line 27:
Delete "or"

Page 5, line 28, following "contractor":
Insertor
(C) the state determines that it is in the best interests of the

state for the correctional facility to be operated by the state or by the political

subdivision or public corporation of the state"
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Chenoweth
3/5/97

AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, line 8:
Delete "and (g)"
Insert", (g), and (h)"

Page 7, following line L.

Insert a new subsection to read:

“(h) In the award of a contract for the construction or operation of the correctional
facility to be constructed and operated under the notice and approval given in (a) of this
section, the Department of Administration shall require the contractor to pay not less than the

current prevailing rate of wages for work of a similar nature in the region in which the work

is done."
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Chcnoweth
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AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 7, following line 17:
Insert a new bill section to read:

"* Sec. 6. CONSTRUCTION OF CORRECTIONAL FACILITY IS A PUBLIC
CONSTRUCTION PROJECT. Construction of the correctional facility to be constructed and
operated under sec. 4 of this Act is a project within the meaning of the term "public
construction" set out in AS 36.95.010. The provisions of AS 36.05.010 apply to work

performed on construction of the correctional facility."

Renumber the following bill section accordingly.
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Chenowcth
3/5/97

AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, following line 19:
Insert a new paragraph to read:
"(1) may not be constructed under the authority given in this Act unless
(A) before construction planning is begun, the commissioner of
corrections first conducts a feasibility study, including a cost-benefit analysis, that
examines various methods available to the state for relieving or eliminating the state’s
prison overcrowding; and
(B) the feasibility study conaucted under (A) of this paragraph
demonstrates that construction and operation of the correctional facility described in
(a) of this section
(i) offers a positive cost-benefit ratio when compared to
alternative methods considered; and
(i) is otherwise feasible to relieve or eliminate overcrowding

of existing correctional facilities;"

Renumber the following paragraphs accordingly.
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Chenoweth
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AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, following line 21:

Insert a new paragraph to read:
"(2) may not be constructed unless the building construction contractor posts

a performance bond equal to the amount of the state's entire lease payment obligation for the
full term of the lease-purchase agreement; liability under the performance bond must be for

the duration of the lease-purchase agreement;"

Renumber the following paragraphs accordingly.
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Chenoweth
3/5/97

AMENDMENT

OFFERED IN THE HOUSE
TO: HB 53

Page 5, following line 19:
Insert a new paragraph to read:

"(1) may not be constructed under the authority given in this Act unless
before construction planning is begun, the commissioner of corrections first conducts a study,
and the study demonstrates that construction of the correctional facility described in (a)of
this section will result in a saving to the state of at least 25 percent when compared to
construction of the facilityby the state using the usual and customary state construction

practices;"

Renumber the following paragraphs accordingly.
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Chenoweth
3/5/97

%
AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, following line 19:
Insert a new paragraph to read:

"(1) may not be constructed under the authority given in this Act unless,
before construction planning is begun, the commissioner of corrections first conducts a study,
and the study demonstrates that construction of the correctional facility described in (a) of
this section will result in a saving to the state of at least 30 percent when compared to
construction of the facility by the state using the usual and customary state construction

practices;"

Renumber the following paragraphs accordingly.
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Chenoweth
3/5/97

AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, following line 19:
Insert a new paragraph to read:

"(1) may not be constructed under the authority given in this Act unless,
before construction planning is begun, the commissioner of corrections first conducts a study,
and the study demonstrates that construction of the correctional facility described in (a) of
this section will result in a saving to the state of at least 35 percent when compared to
construction of the facility by the state using the usual and customary state construction

practices;"

Renumber the following paragraphs accordingly.
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Chenowcth
3/5/97

AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, following line 19:
Insert a new paragraph to read:

"(1) may not be constructed under the authority given in this Act unless,
before construction planning is begun, the commissioner of corrections first conducts a study,
and the study demonstrates that construction of the correctional facility described in (a) of
this section will result in a saving to the state of at least 40 percent when compared to
construction of the facility by the state using the usual and customary state construction

practices;"

Renumber the following paragraphs accordingly.
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AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, following line 19:
Insert a new paragraph to read:

"(1) may not be constructed under the authority given in this Act unless,
before construction planning is begun, the commissioner of corrections first conducts a study,
and the study demonstrates that construction of the correctional facility described in (a) of
this section will result in a saving to the state of at least 45 percent when compared to
construction of the facility by the state using the usual and customary state construction

practices;"

Renumber the following paragraphs accordingly.
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Chenoweth
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AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, following line 19:
Insert a new paragraph to read:

"(1) may not be constructed under the authority given in this Act unless,
before construction planning is begun, the commissioner of corrections first conducts a study,
and the study demonstrates that construction of the correctional facility described in (a) of
this section will result in a saving to the state of at least 50 percent when compared to
construction of the facility by the state using the usual and customary stateconstruction

practices;"

Renumber the following paragraphs accordingly.
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Chenoweth
3/6/97

AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, line 23, following "capacity;":
Insert a new paragraph to read:

"(3) may not be constructed for operation by a contractor under the authority
given in this Act unless, before construction planning is begun, the commissioner of
corrections first conducts a study, and the study demonstrates that operation of the
correctional facility described in (a) of this section will achieve a saving to the state of at

least 20 percent when compared to operation of the correctional facility by the Department

of Corrections:"

Renumber the following paragraph accordingly.
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Chenoweth
3/6/97

AMENDMENT

OFFERED IN THE HOUSE
TO: HB 53

Page 5, line 23, following "capacity;":
Insert a new paragraph to read:

"(3) may not be constructed for operation by a contractor under the authority
given in this Act unless, before construction planning is begun, the commissioner of
corrections first conducts a study, and the study demonstrates that operation of the
correctional facility described in (a) of this section will achieve a saving to the state of at
least 18 percent when compared to operation of the correctional facility by the Department

of Corrections:"

Renumber the following paragraph accordingly.
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Chcno.eth
3/6/97

AMENDMENT

OFFERED IN THE HOUSE
TO: HB 53

Page 5, line 23, following "capacity;"
Insert a new paragraph to read:

"(3) may not be constructed for operation by a contractor under the authority
given in this Act unless, before construction planning is begun, the commissioner of
corrections first conducts a study, and the study demonstrates that operation of the
correctional facility described in (a) of this section will achieve a saving to the state of at
least 16 percent when compared to operation of the correctional facility by the Department

of Corrections;"

Renumber the following paragraph accordingly.
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Chenoweth
3/6/97

AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, line 23, following "capacity;".
Insert a new paragraph to read:

"(3) may not be constructed for operation by a contractor under the authority
given in this Act unless, before construction planning is begun, the commissioner of
corrections first conducts a study, and the study demonstrates that operation of the
correctional facility described in (a) of this section will achieve a saving to the state of at
least 14 percent when compared to operation of the correctional facility by the Department

of Corrections:"

Renumber the following paragraph accordingly.



co ~N o o1 B ow PO

0-LS0194\K.22
Chenoweth
3/6/97

AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, line 23, following "capacity;":
Insert a new paragraph to read:

"(3) may not be constructed for operation by a contractor under the authority
given in this Act unless, before construction planning is begun, the commissioner of
corrections first conducts a study, and the study demonstrates that operation of the
correctional facility described in (a) of this section will achieve a saving to the state of at
least 12 percent when compared to operation of the correctional facility by the Department

of Corrections;"

Renumber the following paragraph accordingly.
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Chenowcth
3/6/97

AMENDMENT

OFFERED IN THE HOUSE
TO: HB 53
Page 5, line 23, following "capacity;":

Insert a new paragraph to read:

"(3) may not be constructed for operation by a contractor under the authority
given in this Act unless, before construction planning is begun, the commissioner of
corrections First conducts a study, and the study demonstrates that operation of the
correctional facility described in (a) of this section will achieve a saving to the state of at
least 10 percent when compared to operation of the correctional facility by the Department

of Corrections;"

Renumber the following paragraph accordingly.
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Chcnoweth
3/6/97

AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, line 23, following "capacity;".
Insert a new paragraph to read:

"(3) may not be constructed for operation by a contractor under the authority
given in this Act unless, before construction planning is begun, the commissioner of
corrections first conducts a study, and the study demonstrates that operation of the
correctional facility described in (a) of this section will achieve a saving to the state of at
least 8 percent when compared to operation of the correctional facility by the Department of

Corrections:"

Renumber the following paragraph accordingly.
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Chenoweth
3/6/97

AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, line 23, following "capacity;":
Insert a new paragraph to read:

"(3) may not be constructed for operation by a contractor under the authority
given in this Act unless, before construction planning is begun, the commissioner of
corrections first conducts a study, and the study demonstrates that operation of the
correctional facility described in (a) of this section will achieve a saving to the state of at
least 6 percent when compared to operation of the correctional facility by the Department of

Corrections:"

Renumber the following paragraph accordingly.
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Chenoweth
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AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, line 23, following "capacity;":
Insert a new paragraph to read:

"(3) may not be constructed for operation by a contractor under the authority
given in this Act unless, before construction planning is begun, the commissioner of
corrections first conducts a study, and the study demonstrates that operation of the
correctional facility described in (a) of this section will achieve a saving to the state of at
least 4 percent when compared to operation of the correctional facility by the Department of

Corrections:"

Renumber the following paragraph accordingly.
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AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 1, line 9:

Delete "a lease-purchase agreement"
Insert "lease-purchase agreements”
Delete "use-purchase agreement”

Insert "use-purchase agreements”

Page 1, line 10:
Delete "a correctional facility”
Insert "correctional facilities"

Page 1, line 1L
Delete "facility's"

Insert "facilities

Page 4, line 3L
Delete "AGREEMENT"
Insert "AGREEMENTS"

Page 5, line 1.
Delete "AGREEMENT"
Insert "AGREEMENTS"

Page 5, line 2:
Delete "a new correctional facility"

Insert "new correctional facilities"

0-LS0194\K.27

Chenoweth '

3/6/97
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Page 5, line 4:
Delete"anagreement”

Insert"oneor more agreements”

Page 5, lines 4-5;

Delete"alease-purchase agreement,  use-purchaseagreement, orotheragreementto
use a facility that has"

Insert"oneor more lease-purchase agreements,use-purchase agreements, orother

agreements to use facilities that have"

Page 5, line 6:
Delete "a correctional facility"

Insert "correctional facilities"

Page 5, lines 7-8:
Delete "The project approval given by this subsection is

Insert "Project approvals given bythis subsection are

Page 5, line 11
Delete "the correctional facility”
Insert "all the correctional facilities"

Page 5, line 12:
Delete "the agreement”
Insert "all the agreements”

Page 5, line 13:

Delete "obligation
Insert "obligations"

Page 5, line 14
Delete "lease or use agreement”
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Insert "agreements”

Page 5, line 16, following "term of":
Delete "the"

Insert "a

Page 5, line 18:
Delete "The"
[nsert "A"

Page 5, line 29:
Delete "The"
Insert "A"

Page 6, line 17
Delete "the correctional
Insert "a correctional”

Page 6, line 21:
Delete "the correctional"

Insert "a correctional

Page 7, line 2:
Delete "FACILITY"
Insert "FACUITIES"

Page 7, line 3:
Delete "AGREEMENT"
Insert "AGREEMENTS"

Page 7, line 5:
Delete "a major correctional facility”

0-LS0194\K.27
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Insert "correctional facilities"

Page 7, line 6:
Delete "site of thecorrectional facility”

Insert "sites of thecorrectional facilities"

Page 7, line 8:
Delete "the"
Insert "each”
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AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 5, line 15:
Delete "and"
Page 5, line 17, following "facility":
Insert and
(4) in case of default by a private third-party contractor with whom the state

has entered into an agreement described in (c) of this section, the state may procure goods
or services from another source and hold the defaulting contractor accountable for reasonahle

costs and may use other remedies."
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AMENDMENT

OFFERED IN THE HOUSE

TO: HB 53

Page 4, line 5, following “this section":
Insert "and sec. 6 of this Act"

Page 5, line 9, following "this section™;

Insert "and sec. 6 of this Act"

Page 7, following line 17:
Insert a new bill section to read:
"* Sec. 6. GEOGRAPHICAL LIMITATION. The Department of Administration or the

Department of Corrections, as appropriate, may not enter into an agreement undersecs. 3 or
4 of this Act concerning a correctional facility thatis located or to be locatednorthof the
south boundary of Township 13 North, Seward Meridian, and within the corporate boundaries

of a municipality having a population of more than 100,000."

Renumber the following bill section accordingly.



AMENDMENT

OFFERED IN THE HOUSE

TO: HBS3

Page 2, lines 22-24
Delete and
(B) may not be administratively restricted or

limited by the commissioner to wuseonly forprisonersinvolved
in certain rehabilitativeor treatmentprograms authorized by
law "
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OFFERED IN THE HOUSE
TO: HB53

1 Page 5, line 13, after $180,000,000;
2 Delete "and the anticipated"
3 Insert ", the"

=N

Page 5, line 15, after "total":
5 Insert "and must not exceed annual appropriations for

that purpose”

o



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409

Mail Stop 3101 Juneau, Alaska 99801-2105

MEMORANDUM March 11, 1997

SUBJECT: Amendment K.32 to House Bill 53 (Work Order No. 20-
LS0194\K.32)

TO: Representative Joe Green
ATTN: LisaKirsch

FROM: Jack Chenoweth
Legislative

To the points ofyour inquiry of e&rlier today —

1. From the original work order request, | omitted "or political subdivision"-in the context
oflocal government, the political subdivisions o f the state are its cities and boroughs. Since
"municipality” already covers both, adding "political subdivision" adds nothing.

2. In the state's Municipal Code, provision for dual majorities is not unknown. Look, for
example, at AS 29.06.280(a), 29.35.330(c), and 29.35.450(a)(2).

In this amendment, if you want a dual majority to have to approve the facility, the majorities
to be ofall residents o fthe municipality and all residents within the immediate area, consider

the following:

—using a two-mile (or three-mile, or five-mile) radius and requiring that the majority
ofthe residents of the area shall also approve the proposed facility; this is the process used
for votes on issuance or suspension ofissuance ofliquor licenses in small towns, but it has
obvious drawbacks if it is to be applied in an urban area; or

— using, for a facility to be located in a borough and within a city of that borough,
adual majority consisting ofa majority ofall voters ofthe borough and also all voters of the

city; or

— using, for a facility to be located in a borough outside ofany city or in a unified
municipality, a dual majority consisting ofa majority ofall voters o fthe borough and also
a majority of all voters of the affected service area; in the case ofa municipality that has
designated community councils, consider substituting the area subject to the jurisdiction (if
that is the proper term) of the appropriate community council; in an urban area having



Representative Joe Green
March 11, 1997
Page 2

multiple election (or senate) districts for purposes of electing members of the state
legislature, the concurrent majority could be ofthe voters within the election (or senate)
district in which the facility may be constructed; in municipalities using single- or dual-
member (i.e. not "at-large") assembly district to elect members to the borough assembly, the
concurrent majority could be ofthe voters within the appropriate assembly district.

Who will pay for the election(s) at which all ofthis will be determined? The bill and the
amendment do not specify.

3. The assertion in testimony that there are very few municipalities in Alaska is incorrect,
There are, at present, on the order of 16 boroughs and unified municipalities and in excess
of 140 cities. All ofthese are municipalities.

JBC:qglc
97-162.glc



iIs AK. Does "municipality" as used in the AS have a meaning that
includes villages, boroughs, etc., or does it literally mean
municipalities? | know in HB 22 we used language that Mike Ford
suggested which | believe was "and political subdivisions of the

state.”
Could you please let me know whether you think these changes

will have the desired effect? Chairman Green was particularly
concerned whether or not the legislature could give a community the
power to override the municipality's decision to locate a prison at a

particular site.
One final minor word change. Chairman Green thought that the

use of the word "at" on lines 5 and 11(first appearance) of
amendment 0-LS0194\K.32 was akward since the "correctional
facility" does not yet exist. He will defer to your drafting expertise if
this is the only way to convey our intent.

Thanks for your help.
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Chenoweth
3/13/97

AMENDMENT

OFFERED IN THE HOUSE
TO: HB 53

Page 1, line 8:
Delete "and giving notice oF'

Insert "giving notice of, authorizing,"

Page 1, line 10:
Delete ", construction, and"
Insert "and construction of a correctional facility, authorizing an agreement for

the"

Page 1, line 11, following "operation™:
Insert "; and amending the duties and responsibilities of the state bond committee
in conjunction with lease-purchase agreements, use-purchase agreements, and other

agreements to use a facility as those agreements relate to correctional facilities”

Page 2, line 9:
Delete "that"
Insert "for the operation of a correctional facility if the agency”

Page 3, following line 25:
Insert a new bill section to read:
"* Sec. 3. AS 37.15.140 is amended to read:
Sec. 37.15.140. Duties of state bond committee. The state bond committee

shall
£11 adopt the resolution and prepare the documents necessary for the

issuance, sale, and delivery of bondsi
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(2) manage the interim and long-term financing and refinancing
of correctional facilities acquired bv the state through lease-purchase agreements:
exercise of authority under this paragraph shall be in accordance with lease-
purchase agreements authorized bv law under AS 36.30.085."

Renumber the following bill sections accordingly.
Page 4, line 27
Delete "sec. 4"
Insert "sec. 5"
Page 5, line 3, following "facilities,":
Insert "the state, acting through"
Page 5, line 6, following "design":
Delete ", construction, and operation”
Insert "and construction"
Page 5, line 7, following "corrections":

Insert ", and, in conjunction witht'e design and construction of the correctional
facility, may enter into a separate agreement to operate the correctional facility. Under this
subsection, the Department of Administration may act as the lesseeunder thelease-purchase
agreement of the correctional facility and may represent the state inobtaining and entering
into the agreement to operate the correctional facility”

Page 5, line 8:
Delete "(b) - (e) and (g)"
Insert "(b) - (h)"
Page 5, line 12
Delete "agreement”
Insert "lease-purchase agreement, use-purchase agreement, or other agreement to use
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a facility"

Page 5, line 14:
Delete "Department of Corrections under the lease or use"

Insert "state under the"

Page 5, line 29:
Delete "lease-purchase or use-purchase agreement"
Insert "agreement to operate the correctional facility"

Page 5, line 31, through page 6, line L
Delete "designed, constructed, and"

Page 6, lines 2-4:

Delete "the agreement described in this subsection is made for the purpose of
acquiring, improving, and maintaining the correctional facility structure under AS 36.30.085,
and is exclusive of one or more agreements”

Insert "the agreement described in this paragraph is made for the purpose of operating
and maintaining the correctional facility under AS 36.30.085 and may include provisions, or

may be exclusive of one or more agreements, as authorized by (2) of this subsection,”

Page 6, line 6:
Delete "operating"

Page 6, lines 26 - 27:
Delete all material and insert:
"(f) With respect to a correctional facility, the design and construction of which is

described in (a) of this section,
(1) the state shall make lease payments under the lease-purchase, use-

purchase, or other agreement to use a facility only from currently appropriated funds, and all

payments are subject to appropriation;
(2) notwithstanding AS 36.30.085(c)(1), the term of the agreement may not

3-
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exceed 30 years;

(3) the agreement may include other terms and conditions agreed upon by the
parties;

(4) the state may enter into contracts for credit enhancement of the agreement
in order to limit the recourse of the provider of credit enhancement solely to thesecurity
provided under the agreement;

(5) the state may grant a security interest in property acquired under the
agreement: the security interest may be perfected as provided by AS 45.01 - AS45.09 or as
otherwise provided by law for perfecting liens on real estate;

(6) the agreement and contracts for credit enhancement entered into under the
limitations set out in (4) and (5) of this subsection do not constitute a debt or the contracting
of indebtedness under a statute limiting debt of the state or under art. IX, sec. 8, of the state
constitution;

(7) the state bond committee

(A) may provide for the issuance of certificates of participation in
financing the design and construction of the correctional facility authorized by this
section; if the state bond committee authorizes issuance of certificates of participation
and if payment is conditioned upon payment by the state under the agreement with
respect to which the certificates relate, the certificates of participation in payments to
be made under the agreement do not constitute a debt or the contracting of an
indebtedness under a statute limiting the debt of the state or under art. IX, sec 8, of
the state constitution:

(B) may give the state approval to enter into agreements with trustees
relating to the agreement and the issuance of certificates of participation with respect
to it.

(g) For the purposes of financing or refinancing a correctional facility described in
this section, the lessor may assign all or a part of the lessor’'s interest in the lease-purchase,
use-purchase, or other agreement to use a correctional facility described in this section. The
lessor may assign the lessor's interest to an investor or to a trustee for the purpose of issuing
certificates of participation. The assignment authorized by this subsection may be for the
purpose of providing interim financing preparatory to long-term financing for the correctional
facility or for long-term financing for the correctional facility. Under this subsection,
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(1) the lessor may not make an assignment of the agreement unless the lessor
first obtains the approval of the commissioner of administration; and
(2) when the lessor has made an assignment of the agreement,
(A) the lessee's obligation to pay rent is independent of any
requirement of this section with respect to the design, construction, or operation of the

correctional facility;
(B) the lessee's obligation is subject to failure by the state to

appropriate money to make the payments required by the lease obligation;

(C) except as provided in (B) of this paragraph, the obligation of the
lease is not subject to abatement, set-off, or reduction of any kind by reason of a
requirement of this section or by reason of a breach, failure of performance, or
anotheJact or omission by the contractor, lessor, the state, or a state agency or officer;

and
CD) the agreement may be modified for purposes of refunding it and

any certificates of participation issued with respect to it."
Reletter the following subsection accordingly.

Page 6, line 30:
Delete "sec. 3"

Insert "sec. 4"

Page 7, following line I
Insert a new subsection to read:
"(P Subsection (a) of this section constitutes the notice and approval required by

AS 36.30.085."

Page 7, line 9:
Delete "sec. 4"

Insert "sec. 5"
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Nikiskr halfway house passes hurdle

>y STEVE KADEL

‘oninsula Clarion

A proposed halfway house in Nikiski got
i green light Wednesday.

The Kenai Peninsula Borough Assembly,
nccting as the Board of Adjustment, upheld
i planning commission decision to grant a
.md-use permit for a Department of
orrections halfway house at North Star
ixlge.

About 55 people attended Wednesday's
uccling. After public testimony for and

against the halfway house, many citizens
stayed more than an hour as the board met
behind closed doors to discuss the appeal.

Audience members, most of whom were
Nikiski residents, weren't happy about the
decision — or the manner in which it was
reached.

“What's the story about you going into a
secret meeting when we're all sitting here?"
aman asked as board members returned to (he
borough assembly chambers.

Jack Brown was the only board member
opposed to making the decision in private.

Doing so would add even more uncertainty to
an already sensitive issue, he said.

Brown said he voted in favor of the appeal
by Janet Miller to overturn the planning com-
mission decision. Drew Scalzi said lie voted
to uphold the original decision.

Other board members didn’t reveal how
they voted, although Mike Wiley said it was
a 6-3 vote.

Brown predicted the board's decision
won’t be tiie final chapter in (he halfway
house saga.

“What we do today will more than likely

end up in court,” Brown said.

Bourd members cited possible future
appeals as a reason for not discussing (licit
decision in detail.

Sandra Wicks, an attorney representing
Allvest Inc. of Anchorage, a rehabilitative
services company, agreed with Brown's
assessment.

“This is probably going to get appealed to
the Superior Court," Wicks said.

Allvcsl would operate the 56-bed halfwav
house at North Star Lodge, which is owned

See NIXISKI, back page
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By, RACHEL D'ORO
Daily News reporter

A Nikiski lodge targeted to be the Kenai
Peninsula’s first halfway house amid local op-
position was destroyed by fire Sunday.

No one was injured in the 3 a.m. blaze that
gutted the two-story North Star Lodge, said
Nikiski Fire Battalion Chief D”ug Nightin-
gale. No one was inside the wood-frame build-
ing at the time, he said.

Firefighters continued to douse hot spots
Sunday afternoon, Nightingale said. Fire-
fighters will continue to check for glowing
embers at least through today, he said.

The state fire marshall was investigating
the fire because it involved a commercial
building, according to Nightingale. He said the
cause of the blaze had not been determined.

"The building is totally gone,” he said.
“There’s nothing left for anybody to build from.”

The lodge was the focus of a controversy
over a planned 56-bed halfway house for con-
victs at the end of their sentences. But Nikiski
residents said a halfway house would threaten
the community's safety and fought to keep it
from opening. They lost their appeal Wednes-
day when the Kenai Peninsula Borough As-
sembly upheld a decision to allow' Allvest Inr.
to turn the lodge into a halfway house.

Lodge owner Jerry Pfaff said he and his
wife were on their way to church Sunday
morning when they passed the burned prop-
erty. He said the lodge was in the process of
being sold to Allvest, which owms halfway
houses in Anchorage, Fairbanks and Bethel.

Pfaff declined to disclose details about the
sale, saying only that replacing the building
wrould cost at least $800,000. The future of the
three-acre site is now uncertain, he said.

Pfaff bought the lodge in 1992, remodeling
it the following ear and operating it as a ho-
tel until mid-December. Until last week, Pfaff
leased the lodge to Cook Inlet Processing to
house cannery workers, he said.

Much of the opposition to a halfway house
was directed at Pfaff but only in angry words,
he said. He couldn’t imagine the opponents
stooping to arson, he said.

"There was a lot of verbal abuse,” he said.
“But | don’t know anybody who would do any-
thing as vicious as this."




AMENDMENT #3

OFFERED IN THE HOUSE CROFT/GREEN
TO: HB 53

Page 3, following line 3:
Insert a new bill section to read:

"*Sec. 2. AS 33.30.1)31 isamended by adding a new subsection to read:

() The commissioner may not enter into an agreement to provide necessary
facilities under (a”of this section as a correctional facility that is to be constructed in
this state after the effective date of this Act unless the commissioner initiates and
completes a site selection process. The site selection process must provide the public
reasonable opportunity to comment about sites to be considered for the location of the
correctional facility. In addition”if, on the basis of the site selection process, the
commissioner determines to enter into an agreement to contract for provision of
necessary facilities at a correctional facility that is to be located at a site within a
municipality or legahsubdivision of the state, the correctional facility may not be
constructed at the site unless approved by a majority of thejreiidential landowners.
within the "affected area" [y/hpvlite at an election conducted by the municipality or
legal subdivision of the state. For the purpose of this subsection, "affected area"
means the area within 2 miles of the external perimeter of the correctional facility.
This restriction does not apply to construction within the perimeter of correctional
facilities in existence before the effective date of this act.
() In conducting the site selection process required by (f) of this section, the
commissioner may solicit proposals from private entities by publishing a request for
proposal in a newspaper of general circulation. The commissioner shall accept
proposals for six months after initial publication of the request for proposals. Any
such proposal shall certify in-a manner prescribed by the commissioner that
(1) the facility to be constructed will meet the department's requirements as described
by the commissioner in the RFP or other document;
(2) the facility will be operated at a cost to the state below the state's cost to operate a
comparable facility, that cost to be described by the commissioner in the RFP or other
documents:
(3) the entity owns or has an option to buy at a fixed cost the land ori which the
proposed facility would be located, and the entity agrees that the state may purchase
the land at a price fixed at the time of contracting if the state assumes ownership or
control of the facility pursuant to statute or provision of contract;
(h) inorder for the certification of Approval' uncTdr subsection (§' to be valid, the
approval process must meet the following requirements:
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(I) not more than one month after initial publication of the RFP, the private entity
shall publish in a newspaper of general circulation notice of intent to make a
proposal, including a description of the location to he proposed;

(2) not more than one month after initial publication of the RFP, the private entity
shall deliver by certified mail to all pesidentiaPJandowners residing within two miles
of the proposed site notice of intent to make a proposal, including a description of
the location to be proposed;

(3) at least three months prior to the bid closure date published on the RFP, the
municipality [orpgliticaLsubdlvisionlof the state conducting the election shall

deliver by certified mail to all residential landowners residing within two miles of
the proposed site a mail-in ballot approved by the commissioner that(residentral_/ DT-et" -
landowner™ may use to signify approval of the proposed site;

(4) the approval process shall last not more than three months from the mailing of
the ballots and no indication of approval shall he counted after the close of this
period;

(i) If the proposed site lies within the boundaries of a municipality pApolitical.
subdivfeiop'of the state, the entity making the proposal may, at the expense of the
entity, contract with theadministrator of the municipality or political subdivision to
count ballots prepared under (h) of this section, publish the results in a newspaper of
general circulation, and make all ballots received available for inspection by parties
with reasonable interestin the proposal. IfThe entity making the proposafcloes-not
enter mto a~ACtJntract with th mdministrator of the mun|C|paI|ty orpol|t|cal
subd|V|S|on to count ballots, the commissionefr shall count the ballots, publish the
results in a newspaper of g.neral circulation, and make all ballots received available
for inspection by parties with reasonable interest in the proposal.

Renumber the following bill sections accordingly.

Page 4, line 27 jr  CeUl'lT the
Delete "sec. 4"
Insert "sec. 5" 3]

J/ iu. pn' 'TINA Gesf fr?—

Page 6, line 30;
Delete "sec. 3"
Insert "sec. 4"

Page 7, line 9:
Delete "sec. 4"
Insert "sec. 5"



AMENDMENT #! Te VI, rd |<,3 2z

OFFERED IN THE HOUSE
TO: HB 53

Page 3, following line 3:
Inserta new bill section to read:
"*Sec.2. AS 33.30.031 isamended by adding a new subsection to read:

(f) The commissioner may not enter into an agreement to provide necessary

this state after the effective date of this Act unless the commissioner initiates and

completes a site selection process. The site selection process must provide the public

reasonable opportunity to comment about sites to be considered for the location of
correctional facility. In additions, if, on the basis of the site selection process, the
10 commissioner determines to enter into an agreement to contract for provision of
11 necessary facilities at a correctional facility that is to be located at a site within a
12 municipality or legal subdivision of the state, the correctional facility may not be
13 constructed at the site unless approved by a majority of the voters within the
14 “"affected area" voting at an election conducted by the municipality or legal
15 subdivision of the state. For the purpose of this subsection, "affected area" means
16 the area within 2 miles of the external perimeter of the correctional fac'\ty. This
17 restriction does not apply to construction within the perimeter of correctional

18 facilities in existe/e before the effective date of this ejy
|

1

2

3

4

5 facilities under (a) of this section as a correctional facility that is to be constructed in
6

1

8

9

19 Renumber the following bill sections accordingly. ;o 1L
\ J<m AN/
20 Page 4, line 27 A Aoty (10
21 Delete "sec. 4" AkjQ
22 Insert "sec. 5" Nof

n3 Page 6, line 30:
24 Delete "sec. 3"
25 Insert "sec. 4"

27 Page 7, line 9:
28 Delete "sec. 4"
29 Insert "sec. 5"

the



MEMORANDUWM

To: Rep. Jeannette James, Chair, HB 53 HJUD su./committee
Rep. Joe Green, subcommittee member Nt

From: Rep. Eric Croft, subcommittee member Ht

Date: March 22, 1997

Re: Draft language for site selection process

In the proposed draft, below, I've tried to accomplish a strong, fair site selection

process that addresses concerns both of you have voiced. The proposed

language:

* in subsection (f) ensures that voters in an areawide plebiscite will have an
opportunity to register their objection to or approval of a private prison in

their community;

« in subsection (g)(3) addresses Rep. James' fiscal responsibility concern by
assuring stability in the price and transfer of real property on which a private
prison might be sited;

* in subsection (h) addresses Rep. Green's local control concern by providing a
mechanism by which residential property owners within a two-mile radius of
the proposed private prison may nix the project;

* in subsections (h) and (i), provides that the entity proposing to build the
private prison bear the cost for most elements of the site selection process;

* is modeled as closely as possible after a viable Municipality of Anchorage
process (for establishing Business Improvement Districts and other special
assessments) that has already proven to work well

| look forward to working with you to further refine subcommittee language for
submission to the Judiciary Committee. | know the language looks complex, but
| believe this is mainly a reflection of our concern for specificity.



A°M ENDMENT #3_ (SiilK QJiim Iltce_revision)

OFFERED IN THE HOUSE
TO: HB 53

Page 3, following line 3:
Insert a new bill section to read:

*Sec. 2r AS 33.30.031 is amended by adding a new subsections to read:
(f) The commissioner may not enter into an agreement to provide facilities
Aunder (a) of this\section after the effective date, of this Act unless
thej commissioner' initiates and completes a site selection process in accordance
with (f)-(i) of this'section. The commissioner shall not initiate a site selection
process to consider sites within a municipality or political subdivision of the
statb unless, within, four years jfrior to the commissioner's initial publication of a
request for proposals under (g) of this section, a majority of the voters voting at
an election conducted by the municipality, the state, or political subdivision of
the state have approved locating a facility described in (a) of this section within
the boundaries of the municipality or political subdivision of the state.

(9) In conducting the site selection process required by (f, of this section, the
commissioner may solicit proposals from private entities by publishing a request
for proposal in a newspaper of general circulation. The commissioner shall
accept proposals for six months after initial publication of the request for
proposals.  Any such proposal shall certify in a manner prescribed by the
commissioner that

(1) the facility to be constructed will meet the department's

requirements as described by the commissioner in the RFP or other document;
(2) the facility will be operated at a cost to the state below the

state's cost to operate a comparable facility, that cost to be described by the
commissioner in the RFP or other document;

(3) the entity owns or has an option to buy at a fixed cost the land on which
the proposed facility would be located, and the entity agrees that the state may
purchase the land at a fixed- price-;if the state assumes ownership or control of
the facility pursuant to statute or provision of contract;

(4) the site has been approved by more than fifty percent of theresidential

landowners residing within two miles of the proposed site.



(h)  In order for the certification of approval under subsection £(|p];(3f) to be
valid, the approval process must meet the following requirements:

(1) not more than one month after initial publication of the RFP, the private
entity shall publish in a newspaper of general circulation notice of intent to
make a proposal, including a description of the location to be proposed;

(2) not more than one month after initial publication of theRFP, the private
entity shall deliver by certified mail to all residential landowners residing within
two miles of the proposed site notice of intent to make a proposal, including a
description of the location to be proposed;

(3) at least three months prior to the bid closure datepublished on the RFP,
the /coipn\is'8iOrteVVOr' municipality or political subdivision of the state conducting
the election shall deliver by certified mail to all residential landowners residing
within two miles of the proposed site a mail-in ballot approved by the
commissioner that residential landowners may use to signify approval of the
proposed site;

(4) the approval process shall last no more than three months from the
mailing o the ballots and no indication of approval shall be counted after the
close of this period;

(5) during .the three month approval ,period, any residential Jandowner\ may,
in a manner prescribed .by th'e party conducting the election; elect to withdraw

/his or hei/ indication of approval;*/ \VARN/

(i) If the proposed site lies within the boundaries of a municipality or political
subdivision of the state, the entity making the proposal may, at the expense of
the entity, contract with the administrator of the municipality or political
subdivision to count ballots prepared under (h) of this section, publish the
results in a newspaper of general circulation, and make all ballots received
available for inspection by parties with reasonable interest in the proposal.

If the entity making the proposal does not enter into a contract with the
administrator of the municipality or political subdivision to count ballots, the
commissioner shall count the ballots, publish the results in a newspaper of
general circulation, and make all ballots received available for inspection by
parties with reasonable interest in the proposal.



MEMORANDUM

Date: March 14, 1997

To: Jack Chenoweth, Legislative Legal
From: Lisa Kirsch, House Judiciary Committee
Re: HB 53

We attempted to move some of the amendments that you have
drafted for HB 53 and quite a few questions arose during the
meeting. The Dbill has been sent to subcommittee on the vote
amendment (K..32) and Rokeberg's amendment requiring a women's

facility (K.37).

Questions that arose:
1) The sponsor opposed our amendment to add bond

requirements, insurance, etc. (K.31). His argument is that AS

36.25.010 applies to lease purchase under the bill. | question
whether it covers pure leases where the building is private and not a
"public building." | also looked to AS 36.30.040, but even though the

regs. may cover the current concerns some didn't like the fact that
the procurement regs could change.

2) There was a great deal of confusion over whether this bill
applied to one prison or all future construction. Some felt the plural
or singular language controlled, some felt the dollar amount limited

the bill to a single facility.

3) If the bill only covers a single prison how will Rokeberg's
amendment fit in?

| am sure you are busy, so you can just call me Monday if that is
easiest.  However, the other committee members may ask you the
same questions, so it might be faster to send one memo that | could
distribute. It is up to you.

Thanks for your help.
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TRV DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409

Mail Stop 3101 Juneau, Alaska 99801-2105

MEMORANDUM March 17,1997

SUBJECT: Amendments to House Bill 53 (Work OrderNo. 20-LS0194\K)

1. Amendment K.31, relating to bond and insurance requirements, is not project specific.
By its terms, itwould apply whenever the Department of Corrections proposes to look to a
private agency to provide prisoner confinement and care services. | honestly don't know
whether the state requires bid security in the construction phase of lease-purchase
agreements, and didn't find a statute or regulation that was definitive on the point.
Consequently, the bill sponsor may be correct in that it is duplicative of AS 36.25 and of
AS 36.30.120 for construction bids. However, AS 33.30.031(c) as amended by K.31 also
has applicability as relating to contracted operational services. Bid security for operational
services is addressed in the last sentence of AS 36.30.120(a).

2. Apart from its amendments to the permanent law provisions, I-1B 53 applies to authorize
and direct developmentofa new correctional facility project using one procurement method
or the other—that is, procurement of space under the special provisions of HB 53 would
proceed either on the basis ofa lease under bill sec. 3 or under a lease-purchase under bill
sec. 4. Projects could not be developed using both methods. Alteraprojectis in place using
one method or the other, then the Department of Corrections would have to return to the
legislature under AS 36.30.085 for authorization for another lease-purchase arrangement.
Under the permanent law provision of HB 53, the department's general authority to lease
additional space is being expanded: underamended AS 33.30.031(a), thecommissioner may
lease space from a public or private agency in this or another state, and under proposed
AS 33.30.043, the commissioner may lease space in a facility constructed by a municipality.
Space leases that exceed the limitations of AS 36.30.080(c) are subject to prior legislative

approval.



Representative Joe Green
March 17, 1997
Page 2

3. The amendment request by Representative Rokeberg, reflected in amendment K.37, was
entirely silent on the question ofamending or leaving untouched the number o f facilities to
be built under the lease and lease-purchase procurement methods. Admittedly, ii presented
a tricky problem to open the door to multiple facilities (one of which would be required to
be used to house female prisoners) when the text of the statute to be amended did not
contemplate more than one facility. However, | concluded that we could probably respond
to the request by taking the lease-p irehase authorization and revising it to authorize its use
for multiple facilities without having effect on the choice of procurement methods used.
You're right in observing that the dollar limitations set out in the lease-purchase authorization
might limit use of the lease-purchase procurement method for multiple prison facilities.
However, | had no instruction on the point from the amendment sponsor's office and figured
that if there were sufficient support for that approach, the committee could adjust the dollar
limitations in bill section 4 as the members saw fit.

JBC:glc
97-181 glc



MEMORANDUM

D« te: April 1, 1997

To: Joe Green

From: Lisa Kirsch

Re: HB 53 —Amendments proposed by Rep. Croft

| have reviewed Eric Croft's amendments, and they differ from ours
in that they:

1) do not provide for bond requirements. Existing law provides
for bonding on construction contracts, But not on operational

contracts;

2) Include a simple two mile radius for the approval vote area—
this has the problems we discussed earlier which are incumbent to
defining the area, deciding who is inside and outside and the costs
associated with this process of drawing lines.

3) allows "residential landowners" to approve the site. Does this
mean we have to further process the list of voters residing within a
two mile radius to determine that they hold title to real property?
This may be equal protection problem if renters affected by a
proposed prison are excluded simply because they don't hold title to
their homes. Commercial landowners would also be excluded even
though the proposed prison might affect their business;

4) t'eq.uire a majority greater than 50% of the "residential
landowners™) (g)(4)W hat if we get low response (less than 50%
reply) to the mail in ballots? Does this mean the site cannot beused?

5) require approval of a "majority of the voters" (section (f)) to
locate a prison within the municipality within four years. It isn't i
clear whether this is a different election, or is intended to mean the

election described in subsection (g)(4);



6) require a proposal that shows a cost savings in operation. This
Is a less stringent requirement compared to the earlier requests for
20-25% cost savings on both construction and operations;

A A

) allow the state an option to buy the land at a\fixed price.

8) require publication by the DOC of the RFP in a newspaper and
requires that the bid process remain open for six months;

9) require publication of the "intent to make a proposal" in the
newspaper by the private entity;

10) require the private entity to send the "intent to make a
proposal® to the residential landowners within 2 miles by certified

mail;

11) require mail in ballots to be sent out at least three months
before bid closure. This amendment does not indicate whether the C
state or the(municipality pays7for the election, and only says either
the state, the municipality or the political subdivision shall conduct

the election: and

12) allows the private entity to count ballots at their expense if
they choose to do so—otherwise it appears that this task fall|> to the

Commissioner of DOC.

i

th -

I'Upv Noox gy
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AMENPMENTG#3 ffev, A

OFFERED IN THE HOUSE
TO: HB 53

Page 3, following line 3:
Insert a new bill section to read:
"*Sec. 2. AS 33.30.031 isamended by adding a new subsection to read:

(f) The commissioner may not enter into an agreement to provide necessary
facilities under (a) of this section as a correctional facility thatis to be constructed in
this state after the effective date of this Act unless the commissioner initiates and
completes a site selection process. The site selection process must provide the public
reasonable opportunity to comment about sites to be considered for the location of the
correctional facility. In additions, if, on the basis of the site selection process, the
commissioner determines to enter into an agreement to contract for provision of
necessary facilities at a correctional facility thatis to be located at a site within a
municipality or legal subdivision of the state, the correctional facility may not be
constructed at the site unless approved by a majority of the voters within the
"affected area" voting at an election conducted by the municipality or legal
subdivision of the state. For the purpose of this subsection, "affected area" means
the area within 2 miles of the external perimeter of the correctional facility. This
restriction does not apply to construction within the perimeter of correctional
facilities in existence before the effective date of this act.

Renumber the following bill sections accordingly.

Page 4, line 27:
Delete "sec. 4"
Insert "sec. 5"

Page 6, line 30:
Delete "sec. 3"
Insert "sec. 4"

Page 7, line 9:
Delete "sec. 4"
Insert "sec. 5"
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South Anchorage Coalition

FAX
Page 1 of 12
Date: 3/11/97
TO: Rep. Joe Green
Fas# (907) 465-4316
FROM: B.K. Powell
Faxi# (907)345-5542
Tel (907) 345-4854
e-mail: amunrA@alaskA.net
RE: State of Oklahoma private prison information
Message:
Joe:

Here is some information you may find interesting. | received tins from the Oklahoma Department
of Cor. ections. Oklahoma has 5 private prisons. They stated that one of their statutes regarding
prison location is that a prison cannot be located any closer than 1 mile from the nearest school. |
hope you find this information useful. If you have questions or require additional information,

please feel free to contact me.

PS: I've requested a hard copy of Oklahoma’s statutes and reports regarding private prisons. I'll
send you a copy.

Regards:

B.K. Powell
South Anchorage Coalition


mailto:amunrA@alaskA.net
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mQilfaox;/C%7C/ProBram%2...c.»lato.ok.UB&number=49 rmallbox:/C%7Cff5rogram%20FIleWNO9t*c...®robobzpc.doc.staJo.ok.u8&number=49

Subject; Private Prison Inquiry

Date: Wed, 12 Mar 1997 17:57:21 -0600
From: rebobz@doc.state.ok.us (Bob Zapffe)
To: <amunra@alaska.net>

Please review our website pages on private prisons at
http://ww.docestate .okmu3 /docs/privatep.htm IFf you need more information,
Dennis Cunningham is our private prison contract administrator. His e-mail is
didennic@doc.ntate.ok.ua. 1 believe our statutes require a prison facility be
at least a mile from a school. 1"m not surprised people in Anchorage are not
excited about a prison, since the economic Impact more remote areas seek is
dilluted in a big city atmosphere. Good luck. Check back with me if you need
more info. Please browse our website.

Bob zapffe, Executive Assistant
Oklahoma Department of Corrections
Research £ Evaluation

@05) 425-2512 Fax (@05) 425-2741
P.O. Box 11400

Oklahoma City, OK 73136-0400


mailto:rebobz@doc.state.ok.us
mailto:amunra@alaska.net
http://www.doc%e2%96%a0state.ok%e2%96%a0u3/docs/privatep.htm
mailto:didennic@doc.ntate.ok.ua
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Subject: Re: Private Prison location

Date: Thu, 13 Mar 1997 07:25:24 -0600

From: didennic@doc.state.ok.us (Dennis Cunningham)
To: "BK Powell" <"amunra@alaska,net"@Alaska.NET>

Private Companies have built speculative private prisons iIn the past few
years hare. Me built one new prison. All these have been, as you said
primarily rural locations, in areao that needed an economic boost.

Our agency"s stance has been that the communities must want ue, for us to
consider locating a facility somewhere. The facility that the state built
was In response to an RFP process, in whi :h communities competed for the
facility. The “winner® even offered a million dollars of incentives to the

state. The RFP process is a public process.

IT you are interested in receiving hard copies of statutes and reporta send
me your address.

Dennis Cunningham, Private Prison Administrator

P.O. Box 11400
Oklahoma City, OK 73136-0400
@05) 425-2616 FAX @05) 425-2578

nnlc | <am nrj@alaska net'@Alaska NET>
s
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Private Prisons http.7/ww.v.doc.BtOte.ok.u8/doc«/prlvatep.htfn

Private Prisons with Oklahoma DOC Contracts
As of Fel-uary 20,1997

Wackenhut/Central Texas Parole Violator Facility (148 Male/55 Female)
Perdiem $39.00 + Medical/security costs

Bob Morales, ActingFacility Administrator

218 S. Laredo

San Antonio, Texas 78207-4532

Phone: 210-227-5600 Fax: 210-226-5007

402 miles Dorn Lexington Assessment and Reception Center

CCRI/Limestone County Detention Center (490 Male)
PerDiem $40.50 + Medical/security costs

Carl White, Director

910 Tyus Road

Groesheck, Texas 76642

Phone: 817-729-8615 Fax: 817-729-8108
Near Waco, Texas, 220 miles Dorn Lexington Assessment and Reception Center

Mansfield Law Enforcement Center (180 Male/20 Female)

PerDiem $12.00 + Medical/security costs

Jim Owen, Administrator

1601 Heritage Parkwav

Mansfield, Texas 76063

Phone: 817-473-8676 Fax: 817-473-8954

Near Ft Worth, Texas, 170 miles from Lexington Assessment and Reception Center

GRW/Odessa Detention Center (95 Female)

PerDiem $39.00 + Medical/security costs

Kay Tomlinson, Administrator

203 N. Grant

Odessa, TexMS 79761

Phone: 915-335-4998 Fax: 915-335-4996

550 miles from Lexington Assessment and Reception Center

Average TX per diem $40,37 + Indirect DOC costs =$3.97 per day

CCA/Davis Correctional Facility' (960 male)

PerDiem $41.95 + Medicall/security costs + Therapeutic Community Costs
Stephen W. Kaiser, Warden

Rt. 4 Box 40

Holdenville, O K 74848-9295

Phone: 405-379-6400 Fax: 405-379-6496

62 miles from Lexington Assessmentand Reception Center

CCA/GreatPlains Correctional Facility (250 male)
PerDiem $46.37 + Medicallsecurity cost9
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Private Prisons htto:/Awwv.doc.etate.ok.us/doc8(orivateD.htr T

Tom Martin, Warden
Highway 281 South, P.0. Box 1018
Hinton, O K 73047

Phone: 405-542-3711 Fax: 405-542-3710

Mao of private orisons with Oklahoma contracts.

Profile of Offenders In Private Prisons with DOC Contracts
Statutory Authority for Private Prison Contracts

Private Prison Contractor Application

Dennis Cunninaham is the contract monitor for the Oklahoma Department of Corrections. He may be
reached at 405-425-2616 or fax at 405-425-7236. Other staffdeal with records management, medical,
population management/classification, transportation, and trust fund issues.
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Statutory Authority for Private Prison Contracte

Oklahoma DepartmentofCorrections
Private Prison Administration

An Overview of Oklahoma Statutory Guidelines
for Private Prison Contracting

l. According to 0.5. 57 Section 502, APrivate prison contractor means:

A. anongovernmental entity or public trust which, pursuant to a contract with the
Department ofCorrections, operates an institution within the Department, or provides for
the housing, care, and control o finmates and performs other functions related to said
responsibilities within a minimum or medium security level facility not owned by the
Department but operated by the contractor; or

B. anongovernmental entity or public trust winch, pursuant to a contract with the United
States or another state, provides for the housing care and control o f minimum or medium
security inmates in the custody o f the United States or another state, and performs other

functions related to said responsibilities within a facility owned or operated by the

contractor,
H. Overview 0f0.S. 57 Section 561, Private Prijon Contracting

A. Title 57 Section 561 allows the Board of Corrections to contract with private prisons
contractors (this includes public trusts) for the operation ofa prison. The process of
contracting for a prison is described as follows..

Step 1 The Department of Corrections shall maintain a comprehensive file o fall contractors
interested in and capable o foperating an institution, either owned by the department or the
contractor. The department must furnish necessary application forms within 20 days to any
person or firm wishing to be included in the comprehensive file.

Step 2 If the department intends to secure the services o fa private prison contractor, all
persons and firms included in the comprehensive file shall be notified by mail o f such intent.
The notification shall contain a description ofthe project, estimated time schedule for the
project, last date of submitting notice o finterest and other pertinent data.

Step 3 Private prison contractors shall submit a letter expressing interest in the project within
30 days ofthe postmark date ofthe letter ofnotification (Step 2).

Step 4 The department shall prepare a detailed project plan and submit it to the Board of
Corrections for approval.

Step 5 After the Board of Corrections has approved the detailed project plan, the department
shall select three to five contractors for detailed consideration, The selection to be based on
the comprehensive file data, inquiries to former clients, performance, expertise, and capacity

ofthe contractors.
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Statutory Authority for Private Prison Contracts

Step 6 A report o fthe evaluation procedures and recommendations o fthe department shall
be submitted to the Board of Corrections for their independent review o f the process.

Step 7 The department shall select and negotiate contract terms with the contractor whoso
qualifications and project proposal beat meet the criteria o fthe project description, The
negotiated project scope and fee shall be submitted to the Board of Corrections for their
approval to make an award of contract. Should the department fail to reach a contract
agreement with the first-choice contractor, negotiations shall begin with the second-choice
contractor, and if agreement is not reached, negotiations shall begin with the third-choice
contractor. If agreement is not reached with the third-choice contractor, the process will

start over at Step 5.

B. In addition to the seven steps noted above, Title 57 Section 561 also
provides:

L. Foradding contractors to the list for considerations, if there is
inadequate response to the project.

2. Assistance from the Department of Central Services in
implementing private prison contacting procedures.

3. Authority for the director o ftho Department o f Central Services
to lease state owned property in conjunction with a private prison

contract.

4, For private prison contracts to be for a term of one year subject
to renewal at the state's option for a cumulative total o f 50 years.

5. That private prison contractors provide assurances with regard to
qualifications, experience, proper staffing, financing and ability, at
the Board ofCorrections, prior to award o f the contract.

6. That private prison contractors demonstrate to the satisfaction of
the Board of Corrections, that the contractor can obtain required
insurance or can provide self-insurance

1. That private prisons contractors are exempt from legislation
governing correctional employees, except with regard to authorized
use o ffirearms.

8. That any offense which would be a crime if committed within a
state correctional facility is also a crime if committed in a facility
operated by a contractor.

9. That the director or his designee shall monitor the performance
o fprivate prison contractors.

10. Special requirements when the private prison contractor
operates anon-state owned facility. This includes granting the
department the option to purchase or lease tho facility at a
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Statutory Authority for Private Prison Corrtracte

predetermined price at the beginning o feach fiscal year. The
contractor is required to provide the service in afacility that meets
ACA standards. The contractor must receive ACA accreditation
within three years o f commencement o foperations of the facility.

PriyateJPrison Contractor Application
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Prtvafe PriwrContractar Application

OKLAHOMA DEPARTMENT OF CORRECTIONS
PRIVATE PRISON CONTRACTOR
APPLICATION FORM INSTRUCTIONS

Part I. Specific Instructions

1. Enter the full name ofyour company and the company=s federal employer identification
(FEI) number. Ifyour company does not have an FEI number and your company is an
individual proprietorship, the social security number o fthe proprietor may be substituted for
the FEInumber. NO OTHER SUBSTITUTIONS ARE PERMITTED.

2. Enter the date your company was established.

3. Enter the firm structure. Examples o f company structure arc individual proprietorship,
partnership, corporation, etc.

4. Enter the full business mailing address o fyour company=s home office and phone number,
including area code.

5. Ifyour company=shome office is located in Oklahoma and you want all correspondence
to be directed to the home office, enter Asee above.@ Otherwise, enter the full business
mailing address o fyour company”™ Oklahoma office, and phone number, including aiwd
code. Ifyour company has no office in Oklahoma, enter Anone.@

6. List the full names and titles o fall principals in your company. Principals include officers,
members o fthe board of directors, owners ofindividual proprietorships and partnerships,
(including limited partners), and corporate stockholders who own or control five percent or
more ofthe outstanding voting stock o fthe corporation. Principals may be individuals,
proprietorships, partnerships, or corporations. Attach additional sheets if necessary.

7. List the full names and titles of all key personnel not listed in item six above. Key
personnelwould include managers, supervisors, and other employees with a high degree of
expertise in their field and who would make substantial contributions to the operation ofa
privately operated prison. Attach additional sheets if necessary.

8. Enter the current number ofemployees in your firm. Include partners actively engaged in
the operation o f the firm.

9. For each type ofservice listed in items A through I, list the fiill mailing address of
subcontractors normally used by your firm to provide the service. |f subcontractors are not
normally used for that type ofservice, enter Anone.@ In item J, list other types o f services
normally subcontracted by your firm and the full mailing address o f subcontractors used for
each type ofservice. Attach additional sheets if necessary.

10. Based on your response to item nine above, indicate the types of services provided by
your firm without the use o f subcontractors. Attach additional sheets if necessary.

11. Complete a separate page of this section for each principal and key personnel listed in
sections six and seven. Make enough copies ofpage three to provide a separate page for


http://www.doc
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Prtvsta Prison Contractor Aqgolication

each principal and key personnel. The pages should be numbered 3-A, 3-B, 3-C, etc.
Name: Enter the full name o f the principal or key personnel.

Position in firm: Enter their title.

Years ofexperience: Enter their years o fexperience in their field.

Age: Enter their age.

Years in this firm; Enter the number o fyears they have been with your
company.

Years as principal in their firms: Enterthe number o fyears they were principals
in other companies.

Education: For each college attended, enter the full name o f the college, full
name o fany degrees received, or Anone®© ifno degree received, the year they
received their degree, and their area o f specialization within their degree field.

Professional organization memberships: Enter the full name of professional
organizations they belong to.

Professional registrations: For each professional registration (doctor, lawyer,
physiologist, etc.), list the type o fregistration, the state registered, the year they
became registered, and their registration number. Attach additional sheets if

necessary.

Years ofprofessional experience: List the years they have been engaged in the
practice oftheir profession.

Specialization and years: List the area(8) o f specialization within their field and
the number o fyears in that specialty.

Have you ever been convicted ofafelony: If they have never been convicted of
afelony, enter ANO.@ If they have been convicted ofafelony, enter AYES@
and provide details, including charge, circumstances, and jurisdiction.

Employment history: Beginning with their current employment, list the company
name, title, and years o femployment. Be sure to account for all years of
professional experience. Include a briefdescription o f duties performed.

12. Complete a separate page ofthis section for each past and present contract with the state
ofOklahoma. Include all consultant avid service contracts with all entities o f the state o f
Oklahoma. Ifyou have no past or present contracts with the state of Oklahoma, enter AN 0
Past or Present Contracts© in the space for name of project. Make enough copies of page
fourto provide a separate page for each contract. The pages should be numbered 4*A, 4-B,

4-C, etc.

Name ofproject: List the name ofthe contract project.
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Private Prison Contractor Application

Location: List all locations where contract services were provided.

Name, address, and contact person o fagency: List the full name and mailing
address o fthe agency the contract was with. Also, list the full name, title, and
phone number, including area code, o fthe person in the agency we could
contact regarding the goods or services provided by your company.

Project period: List the starting and ending dates o fthe project.

Project cost: For projects currently underway, list the contract amount. For
completed projects list the amount you were actually paid,

Project description: Describe the purpose o fthe project, your involvement in the
project, and the results o fthe project. Be sure to note major activities you

participated in.

13. Complete a separate page o fthis section for at least five past and present contracts with
private companies, cities, counties, other states, and the federal government. Include all
consultant and service contracts with entities other than the state o f Oklahoma. Ifyou have
no past or present contracts with entities other than the state of Oklahoma, enter AN o past
or present contracts@ in the space for name of project. Make enough copies o fpage five to
provide a separate page for each contract. The pages should be numbered 5-A, 5-B, 5-C,

etc.

(") Name ofproject: List the name o fthe contract project.
Location: List all locations where contract services were provided.

Name, address, and contact person o f agency: List the full name and mailing
address o fthe agency the contract was with. Also, list the full name, title, and
phone numberincluding area code o fthe person in the agency we could contact

regarding the goods or services provided by your company.
Project period: List the starting and ending dates o fthe project.

Project cost: For projects currently underway, list the contract amount; for
completed projects, list the amountyou were actually paid.

Project description: Describe the purpose ofthe project, your involvement in the
project, and the results o fthe project. Be sure to note major activities you

participated in.

14, The state of Oklahoma requires private prison contractors to obtain certain insurance
coverage or to provide sclf-insurancc. Ifyour firm will be self-insured, enter
ASelf-Insured.@

15. You are to provide certain financial information about your firm. Audited financial
statements must be submitted for the most recently completed year and the year prior to the
most recently completed year. These audited financial statements must include an audit
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opinion o f the financial statements by a CERTIFIED PUBLIC ACCOUNTANT. Opinions
issued by APublic Accountant™ or otherindividuals not licensed to practice as a Certified
Public Accountant,@ will not be accepted. At a minimum, the financial statements will
include a balance sheet, a profit and loss statement, notes to financial statements, and an
opinion o fthe financial statements signed by a certified public accountant. Provide Dun &
Bradstreet numbers for the company and all principals o f the firm listed in item six.

16. The application must be signed by a principal, officer, or director o fthe firm who is
authorized to make representations concerning the firm. The signec=s-title, the firm name,
and the date signed are also required.

Part II. General Instructions

The completed application and all attachments arc to be mailed to:

Dennis Cunningham

Private Prisons Administrator
Oklahoma Department o f Corrections
P.O.Box 11400

Oklahoma City, OK 73136-0400

All applications must be complete. Failure to properly complete all seciious o f the application
and attach all required statements will result in the application being returned to you.
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Florida Statutes (Supplement 1996)

CHAPTER 957: CORRECTIONAL PRIVATIZATION COMMISSION

[Footnote J]
957.03 Correctional Privatization Commission. —

(1) COMMISSION. The Correctional Privatization Commission is created for the purpose ofentering into contracts with contractors for the
designing, financing, acquiring, leasing, constructing, and operating ofprivate correctional facilities. For administrative purposes, the commission is
created within the DepartmentofManagement Services. The commission may enter into contracts with contractors for the designing, financing,

acquiring, leasing, and constructing ofprivatejuvenile commitment facilities.

() MEMBERS; QUALIFICATIONS. The commission shall consistoffive members appointed by the Governor, none of whom may be an
employee of the Department of Corrections or the Department of Juvenile Justice, one of whom must be a minority person as defined in s.
288.703(3), and four of whom must be employed by the private sector. A commissionermay not have been an employee ora contractvendorofora
consultant to the department or the Department ofJuvenile Justice, oran employee or a contractvendoroforaconsultant to a bidder, for 2 years
prior to appointment to the commission and may not become an employee ora contract vendorofora consultant to the departmentor the Department
ofJuvenile Justice, oran employee oracontractvendoroforaconsultantto abidder, for 2 years following the termination of the appointment to the

commission.

(3) TERMS, ORGANIZATION, AND MEETINGS.

(a) The term ofoffice foramemberofthe commission is 4 years.

(b) A vacancy shall be filled in the same manner as the original appointment and shall be for the remainderofthe unexpired term only.

(c) The Governor shall appoint from among the members achairand avice chairfor terms of 2 years each.

(d) Members ofthe commission shall serve without compensation but are entitled to reimbursement for per diem and travel expenses pursuant to s.
112.061.

(e) The commission may employ an executive director and such staffasis necessary, within the limits of legislative appropriation. The commission
may retain such consultants as it deems necessary to accomplish its mission. Neither the executive director norany consultant retained by the
commission may have been an employee oracontractvendoroforaconsultant to the department or the Department of Juvenile Justice, or an
employee oracontractvendoroforaconsultant to a bidder, for 2 years prior to employmentwith the commission and may not become an employee
oracontractvendoroforaconsultant to the department or the Department of Juvenile Justice, or an employee or a contractvendorofor a consultant

to a bidder, for 2 years following termination of employment with the commission.



(0 The commission shall meetupon the call ofthe chair or amajority of the members of the commission. A majority of the members o f the
commission constitutes a quorum.

(g) Inaccordance with all provisions of law, the commission may lease such office space as is necessary, within the limits of legislative
appropriation,

(4) DUTIES.

(@) The commission shall enter into a contract or contracts with one contractor per facility for the designing, acquiring, financing, leasing,
constructing, and operating of that facility or, if specifically authorized by the Legislature, separately contract for any such services. The commission
shall not enterinto any contract to design, acquire, finance, lease, construct, or operate more than two private correctional facilities without specific

legislative authorization.

(b) In its request for proposals, the commission shall invite innovation and shall not require use of prototype designs of state correctional facilities
specified or designed by or for the department or o f state juvenile facilities specified or designed by or for the Department o f Juvenile Justice. The
commission shall not require the use of any prototype design that specially advantages any contractor.

(c) The commission must report to the Speaker of the House of Representatives and the President of the Senate by December 1 each year on the
status and effectiveness of the facilities under its management. Each report must also include a comparison of recidivism rates for inmates of private
correctional facilities to the recidivism rates for inmates of comparable facilities managed by the department.

(5) ADOPTION OF RULES. The commission may adopt rules necessary to cary out its contracting and monitoring duties provided under this
chapter.

History: s. 40, ch. 93-406; s. 1, ch. 94-148; s. 55, ch. 96-312; s. 21, ch. 96-422.

[Footnote 1] Note. Section 59, ch. 96-312, provides that "the provisions of ss. 957.03 and 957.04, Florida Statutes, as amended by this act,
shall apply to contracts awarded on or afterJuly 1,1996."

[Footnote 7]

957.04 Contract requirements. —

(1) A contractentered into under this chapterfor the operation of private correctional facilities shall maximize the cost savings of such facilities and
shall:

(a) Be negotiated with the firm found most qualified. However, a contract for private correctional services may not be entered into by the commission
unless the commission determines that the contractor has demonstrated that it has: 1. The qualifications, experience, and management personnel
necessary to carry out the terms of the contract. 2. The ability to expedite the siting, design, and construction of correctional facilities. 3. The ability

to comply with applicable laws, court orders, and national correctional standards.



(b) Indemnify the state and the department, including their officials and agents, against any and all liability, including, but not limited to, civil rights
liability. Proofof satisfactory insurance isrequired in an amount to be determined by the commission, following consultation with the Division of
Risk Managementof the Departmentof Insurance. Not less than 30 days prior to the release of each request for proposals by the commission, the
commission shall request the written recommendation o f the division regarding indemnification of the state and the department under this paragraph.
Within 15 days after such request, the division shall provide a written recommendation to the commission regarding the amount and manner of such
indemnification. The commission shall adopt the division's recommendation unless, based on substantial competent evidence, the commission

determines a different amount and mannerofindemnification is sufficient.

(c) Require that the contractor seek, obtain, and maintain accreditation by the American Correctional Association for the facility under that contract.
Compliance with amendments to the accreditation standards of the association is required upon the approval of such amendments by the commission.

(d) Require that the proposed facilities and the management plans for the inmates meet applicable American Correctional Association standards and
the requirements ofall applicable court orders and state law.

(e) Establish operations standards for correctional facilities subject to the contract. The commission may waive any rule, policy, or procedure of the
department related to the operations standards o f correctional facilities that are inconsistent with the mission of the commission to establish
cost-effective, privately operated correctional facilities.

(f) Require the contractor to be responsible for a range of dental, medical, and psychological services; diet; education; and work programs at least
equal to those provided by the department in comparable facilities. The work and education programs must be designed to reduce recidivism, and

include opportunities to participate in such work programs as authorized pursuant to s. 946.006.

(g) Require the selection and appointmentofa full-time contract monitor. The contract monitor shall be appointed and supervised by the commission.
The contractorisrequired to reimburse the commission for the salary and expenses of the contract monitor. It is the obligation of the contractor to
provide suitable office space for the contract monitor at the correctional facility. The contract monitor shall have unlimited access to the correctional

facility.
(h) Be foraperiod of3 years and may be renewed for successive 2-year periods thereafter. However, the state is not obligated for any payments to
the contractor beyond current annual appropriations.

(2) Each contractentered into for the design and construction of a private correctional facility orjuvenile commitment facility must include:

(a) Notwithstanding any provision ofchapter255 to the contrary, a specific provision authorizing the use of tax-exemot financing through the
issuance of tax-exempt bonds, certificates of participation, lease-purchase agreements, or other tax-exempt financing methods. Pursuant to s.
255.25, approval is hereby provided for the lease-purchase of up to two private correctional facilities and any other facility authorized by the General

Appropriations Act.

(b) A specific provision requiring the design and construction of the proposed facilities to meet the applicable standards o f the American Correctional
Association and the requirements of all applicable court orders and state law.



(c) A specific provision requiring the contractor, and not the commission, to obtain the Financing required to design and construct the private
correctional facility orjuvenile commitment facility built under this chapter.

(d) A specific provision stating that the state is not obligated for any payments that exceed the amount o f the current annual appropriation.

3)
(a) Each contract for the designing, financing, acquiring, leasing, constructing, and operating of a private correctional facility shall be subject to ss.
255.2502 and 255.2503.

(b) Each contract for the designing, financing, acquiring, leasing, and constructing ofa privatejuvenile commitment facility shall be subject to ss.
255.2502 and 255.2503.

(4) A contract entered into under this chapter does notaccord third-party beneficiary status to any inmate orjuvenile offenderorto any memberof

the general public.
5) Each contract entered into by the commission must include substantial minority participation unless demonstrated by evidence, aftera good faith
ffort, as impn .deal and must also include any otherrequirements the commission considers necessary and appropriate for carrying out the purposes

(
e
o f this chapter.

(6) Notwithstanding [Footnote 2] 5. 253.025(8), the Board of Trustees of the Internal Improvement Trust Fund need not approve a lease-purchase
agreementnegotiate! by the commission if the commission finds that there is a need to expedite the lease-purchase.

(7)

(a) Notwithstanding s. 253.025 ors. 287.057, whenever the commission finds it to be in the best interestof timely site acquisition, it may contract
without the need for competitive selection with one or more appraisers whose names are contained on the list ofapproved appraisers maintained by
the Division of State Lands of the Department of Environmental Protection in accordance with [Footnote 3] s.253.025(7)(b). In those instances
when the commission directly contracts for appraisal services, it shall also contract with an approved appraiserwho is notemployed by the same

appraisal firm for review services.

(b) Notwithstanding [Footnote 3) 5. 253.025(7), the commission may negotiate and enterinto lease-purchase agreements hefore an appraisal is
obtained. Any such agreement must state that the final purchase price cannot exceed the maximum value allowed by law.

[Footnote 4] (8) Forthe 1996-1997 fiscal yearonly, the Correctional Privatization Commission may expend appropriated funds to assist in
defraying impact costs that are incurred by a municipality or county and are associated with the opening and operating of a facility under the authority
ofthe commission and within that municipality or county. The amount that may be paid under this subsection for any facility may not exceed 1
percent of the facility construction cost, less any building and construction impact fees imposed during the permitting process for the facility. This
subsection applies only to facilities contracted under the authority o f the 1996-1997 General Appropriations Act. This subsection is repealed on July

1, 1997,



History: s. 40, ch. 93-406; s. 2, ch. 94-148; s. 56, ch. 96-312; s. 13, ch. 96-420; s. 22, ch. 96-422.

[Footnote 1] Note. Section 59, ch. 96-312, provides that "the provisions ofss. 957.03 and 957.04, Florida Statutes, as amended by this act,
shall apply to contracts awarded on or after July 1,1996."

[Footnote 2] Note. Redesignated as s. 253.025(7) by s. 2, ch. 94-240.
[Footnote 3] Note. Section 253.025(7) was redesignated as s. 253.025(6) by s. 2, ch. 94-240.

[Footnote 4] Note. Section 13, ch. 96-420, added subsection (8) "in order to implement Specific Appropriation 571 of the 1996-1997 General
Appropriations Act."

957.05 Requirements for contractors operating private correctional facilities. —

(1) Each contractorentering into a contract under this chapteris liable in tort with respect to the care and custody of inmates under its supervision

and for any breach ofcontract Sovereign immunity may not be raised by a contractor, or the insurerof thatcontractoron the contractor's behalf, as a
defense in-any action arising out of the performance ofany contract entered into under this chapteror as a defense in tort, or any other application,
with respect to the care and custody of inmates under the contractor's supervision and for any breach ofcontract.

(2)

(a) The training requirements, including inservice training requirements, for employees ofa contractor that assumes the responsibility for the
operation and maintenance of a private correctional facility must meet or exceed the requirements for similaremployees of the department or the
training requirements mandated for accreditation by the American Correctional Association, whichever of those requirements are the more
demanding. All employee training expenses are the responsibility o f the contractor.

(b) Employees of a contractor who are responsible for the supervision of inmates shall have the same legal authority to rely on nondeadly and deadly
force as do similaremployees of the department.

(3) Any contractoror person employed by acontractor operating a correctional or detention facility pursuant to a contract executed under this chapter
shall be exempt from the requirements of chapter493, relating to licensure of private investigators and security officers.

History: s. 40, ch. 93-406; s. 57, ch. 96-312.

957.07 Cost-saving requirements. —

The commission may notenterinto a contract or series ofcontracts unless the commission determines that the contract or series of contracts in total
for the facility will result in a cost savings to the state o f at least 7 percentover the public provision of a similar facility. Such cost savings as
determined by the commission must be hased upon the actual costs associated with the construction and operation of similar facilities or services as
certified to the commission by the Auditor General. In certifying the actual costs for the determination of the cost savings required by this section, the



Auditor General shall calculate all o f the cost components that determine the inmate perdiem in correctional facilities o f a substantially similar size,
type, and location thatare operated by the department, including all administrative costs associated with central administration. Services that are
provided to the department by other governmental agencies at no direct cost to the dePartment shall be assigned an equivalent cost and included in the
perdiem. Reasonable projections of payments ofany kind to the state or any political subdivision thereoffor which die private entity would be liable
because of its status as private rather than a public entity, including, but not limited to, corporate income and sales tax payments, shall be included as
costsavings in all such determinations. In addition, the costs associated with the appointment and activities o feach contract monitor shall be included
in such determination. In counties where the Department of Corrections pays its employees a competitive area differential, the cost for the public
provision ofa similarcorrectional facility may include tire competitive area differential paid by the department. The Auditor General shall provide a
repeat detailing the state cost to design, finance, acquire, lease, construct, and operate a facility similar to the private correctional facility on a per
diem basis. This report shall be provided to the commission in sufficient time thatitmay be included in the request for proposals.

History: s. 40, ch. 93-406; s. 5, ch. 94-148; s. 58, ch. 96-312.

957.125 Correctional facilities for youthful offenders. —

(1) The Correctional Privatization Commission may enter into contracts in fiscal year 1994-1995 for designing, financing, acquiring, leasing,
constructing, and operating three correctional facilities, notwithstanding s. 957.07. These three facilities shall be designed to have a capacity of up to
350 beds each and house inmates sentenced or classified as youthful offenders within the custody of the Departmentof Corrections under chapter
958. Two ofthese facilities shall be designed to house youthful offenders between the ages of 14 and 18, and one shall be designed to house

youthful offenders between the ages of 19 and 24.

(2) These youthful offender facilities shall be designed to provide the optimum capacity for programs for youthful offenders designed to reduce
recidivism, including, but not limited to: educational and vocational programs, substance abuse and mental health counseling, prerelease orientation
and planning,job and careercounseling, physical exercise, dispute resolution, and life skills training. In order to ensure this quality programming,
the commission shall give no more than 30 percent weight to cost in evaluating proposals.

(3) Effective July 1, 1996, the authority to contract for the operation o f two youthful offender facilities shall be transferred from the Correctional
Privatization Commission to the DepartmentofJuvenile Justice, and those facilities shall be used for male or female committed juvenile offenders.
The Department of Juvenile Justice is authorized to modify any operational contract with the same contractor to whom the Correctional Privatization
Commission awarded the contract for these facilities, without rebidding, in order to conform with the requirements of this subsection.

(4) The commission shall specify the area in which each facility will be located and require that each be located in or neara different metropolitan
area in areas of the state close to the home communities of the youthful offenders they house in order to assist in the most effective rehabilitation

efforts, including family visitation.

History: s. 107, ch. 94-209; s. 23, ch. 96-422.

General Help
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MEMORANDUM State of Alaska

Department of Law

o Honorable Glenn A. Olds Axjjikst 13, 1991
Commissioner
Department of Commerce 663-92-0061

and Economic Development
465-3600

Applicability of
Procurement Code to
insurance license test
administration

FROM AIeXiS Gabay - /
Assistant Attorney General
Commercial Section-Juneau

You have asked whether the State Procurement Code,
AS 36.30, applies to contracts for the administration of insurance
license tests by the Division of Insurance. You have stated that
the division does not pay the testing service any money for the
administration of the licensing examinations.

This issue was discussed in an earlier opinion concerning
the Division of Occupational Licensing. 1989 Inf. Op. Att"y Gen.
(Dec. 6; 663-89-0241). The testing arrangements in that situation
appear to be i1dentical to the arrangement employed by the Division
of Insurance. In that opinion, we determined that the State

Procurement Code was not applicable. Similarly, because no state
funds are 1involved 1in the arrangement between the Division of
Insurance and the testing service, we conclude that the State

Procurement Code does not apply.

AS 36.30.850(b) provides that the State Procurement Code
“"applies to every expenditure of state money by the state, acting
through an agency, under a contract . . . .

"State money" is defined as 'any money appropriated to an
agency or spent by an agency irrespective of its source, including
federal assistance except as otherwise specified iIn AS 36.30.890,
but does not include money held 1iIn trust by an agency for a

person.™ AS 36.30.990(20).

As you have described the testing arrangement, the

division does not pay any money to the testing service. Instead,
all test fees are paid by the applicants directly to the testing
service. Therefore, these fees paid do not Ffit within the

definition of state money, and the State Procurement Code does not
apply to the division®s arrangement with the testing service.

I hope this adequately addresses your concerns. Please
let me know if 1 can be of further assistance.

AG:prm
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STEVE COWPER, GOVERNOR

RERLY TO

1 1031 W 4th AVENUE SUITE 200
ANCHORAGE, ALASKA 99501-1994

PHONE: (907) 276-3550
FAX: (907) 275-3697

[ 1st NATIONAL CENTER
100 CUSHMAN ST. SUITE 400
FAIRBANKS. ALASKA 99701-4679

PHONE: (907) 452-1568
M arc h ]' 5 ! 1 9 9 0 FAX: (907) 456-1317

S" RO. BOX K—STATE CAPITOL
JUNEAU, ALASKA 99811-0300

PHONE: (907) 465-3600
The Honorable Jan Faiks FAX: (907) 463-5295
Alaska State Senate
Alaska State Legislature
P.O. Box V
Juneau, AK 99811

Re: Legality of Municipality of
Anchorage charter provision
requiring super-majority vote
to approve sale municipal
asset

Our File: 663-90-0197

Dear Senator Faiks:

You have asked our opinion regarding the legality of a
provision in the Municipality of Anchorage's (Anchorage) charter
that requires a super-majority vote (60%) of the electorate in
order to approve the sale of a major municipal asset if the as-
sembly refers the question of the sale to the voters. In parti-
cular, you question if it is legal for a charter to allow passage
of an ordinance by a simple majority of the assembly, while re-
quiring a supermajority if the same question is presented as a
referendum to the voters for approval. In short, it is our
opinion that the charter provision in question is legal for the

reasons explained below.

Anchorage is a home rule municipality. Under the Alas-
ka Constitution, art. 10, sec. 11, a home rule municipality may

exercise all legislative powers not prohibited by law or by char-
ter, 1/ and a liberal construction is (f;_iven to the powers of
municipalities. 2/ In particular, we find nothing in the Alaska
1/ Alaska Const, art. X, sec. 11 reads: "[a] home rule borough
or city may exercise all legislative powers not prohibited by law
or by charter."

2/ Alaska Const, art., |, sec. 1 reads in relevant part: "[t]he
purpose of this article is to provide for maximum local self-
government ... A liberal construction is to be given to the

powers of local government units. L (Emphasis added) .



March 15, 1990

The Honorable Jan Faiks
Page 2

Alaska State Senate
AGO File: 663-90-0197

constitution or statutes that prohibits Anchorage from adopting a
charter provision requiring a supermajority vote in order to sell
a major municipal asset such as its public utilities when the
assembly has referred the question to the voters. Given the home
rule status of this municipality, and the liberal construction
given to powers of a home rule, municipality under Article X,
Section 11, of the Alaska Constitution, we believe that a court
would find Anchorage's supermajority provision to be valid.

We want to point out that there are several
prohibitions that the legislature has put on home rule powers,
The statutory prohibitions are listed in AS 29.10.200, and
supersede existing and prohibit future home rule charters or
ordinances that provide otherwise. However, AS 29.10.200 does
not contain a prohibition as to method of sale of home rule
municipal assets nor does it prescribe the voting percentages
applicable to public approval (referendum vote) of such a sale.
In general, a simple majority vote is all that is needed for a
referendum to pass. See AS 29.26.180(d). However, a home rule
municipality is not bound by the initiative or referendum
procedures set out in AS 29.26.110 --.190, but is allowed to
prescribe its own procedures governing use of the initiative and
referendum. See AS 29.10.030(a). Given that a home rule
municipality can exercise all legislative powers not prohibited
by law or charter, we believe that the charter provision in
question would be found by the Alaska Supreme Court to bhe legally

permissible.

The ruling in Lien v. City of Ketchikan, 383 P .2d 721
(Alaska 1963), supports our position. In Lien, the Alaska
Supreme Court ruled that where a home rule municipality is con-
cerned, the charter is looked to in determining whether a parti-
cular power has been conferred upon the municipality on issues of
purely local concern. Id. at 723 In that case, the issue con-
cerned the leasing of city property. The charter provision al-
lowing the lease of city property was ruled to be controlling
over a statute that prohibited.the lease because the court found
the lease of city property was an issue of local, not statewide,
concern. Id. Unlike the situation in Lien, Anchorage's charter
provision requiring a supermajority vote m order to sell a major
municipal asset is not contrary to any statute.

140



Faiks March 15, 1990
Page 3

The Honorable Jan
Alaska State Senate
AGO File: 663-90-0197

If Anchorage's charter had not specifically required
the supermajority vote on referenda to approve sale of municipal
utilities, our answer on this question might be different. In
Malone v. Meekins, 650 P .2d 351 (Alaska 1982), the supreme court
decided that supermajority voting requirements are not valid
unless they are specifically authorized by the Alaska
Constitution. In accord Aboodv. Gorsuch, 703 P.2d 1158 (Alaska
1985)., Here, while AS 29.10.030(a) mandates that a charter
provide "procedures" for the initiative and referendum, we note
that AS 29.10.030(c) prohibits a charter from permitting the
initiative and referendum to be used for a purpose prohibited by
art. XI, sec. 7 of the State Constitution. However, we have an
express supermajority voting requirement set out in the charter
and have no constitutional requirement to the contrary.

_ Finally, with regard to a municipality's authority to
its public utilities, the general rule is that no sale of a

sell

municipally owned utility can occur without express authority.
12E M cQuillin The Law of Municipal Corporations, § 35,36 at 605
(3rd ed. 1986 Rev). In Alaska, all municipalities are given the

general authority to acquire, manage, control, use, and &ell real
and personal property. AS 29.35.010(7). There is no statutory
restriction on the sale of a public utility versus other kinds of
municipal property. Anchorage ha; specific authority in its
charter to sell its municipally owned utilities and the assembly
may condition its own approval of the sale of a municipal utility
on 60 percent voter approval as provided for in the charter.
Anchorage's higher percentage voter approval provision for sale
of a major municipal asset is not an uncommon practice. The 60
percent approval of the electorate prescribed by the charter must
be substantially complied with; otherwise the subsequent steps in
completing the sale w ill be without validity. 12E McQuillin,

§ 35.36 at 605.

In conclusion, we find no constitutional or statutory
provision that prohibits enforcement of Anchorage's charter pro-
vision calling for a three-fifths vote of the electorate in order

to sell a major municipal asset.
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March 15, 1990

The Honorable Jan Faiks
Page 4

Alaska State Senate
663-90-0197

AGO File:
We hope this addresses your concerns, Please do not

hesitate to call this office if you have further questions.

Sincerely yours,

DOUGLAS B. BAILY

ATTORNEY GENERAL

Marjorie L. Odland

Assistant Attorney General

MLO:jr
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8. Under AS 36.30.250 and AS 36.30.560-.585,
the procurement officer must make decisions on
the contract award and also make the determina-
tions necessary on protests. In determining an
award of eoniraci, a procurement officer s initial
duly is as follows

The procurement officer shall award a eon-
iraci under competitive scaled proposals to the
responsible and responsive offeror whose pro-
posal is determined in writing to be the most
advantageous to (he state taking into eonsider-
auon price and die evaluation (actors sci nut in
(he request for proposals.

AS 36.30.2501m.

9. In Us notice of bid protest. KILA presented the
following points:

1 KILA argued that several years ago. (lie
Department of Health and Social Services reject-
ed the facility that Allvest proposed to loose as
insufficient and inappropriate™ for use os a
youth facility. Majoros responded, "A decision
i>y ihc Department of Health and Social Service
(sic) as to ihe suitability ol any piece of property
to meet their needs for a given project has no
bearing on ihc Dcpanmcnt of Corrections (sic)
needs or requirements for this contract.”

2, KILA disputed Majoros' acceptance of All-
vest's proposed location, in lighl of potential
problems with nuisance suns, tuns for taking of
private property, and local zoning laws. .nd
challenged his reliance on ihc negotiation pro-
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105 part9 KILA nots hat hfaafu-
cess to rectify any difficulties, claiming that the
failure lo address these issues was arbitrary and
capricious. Majoros responded lhai pursuant lo
ihc RFP's requirements, Alivest provided infor-
mation concerning permits, local zoning ordi-
nances. codes, and law's, and also held a public
hearing. Majoros noted lhai “(t)hc RI P does nol
require total community approval, except
through zoning requirements, but does provide
for expression of community concern and sug-
gestions.”

3. KILA asserted that Majoros inadequately \
considered the effects of the alternative place-
ment center's site upon local property values
Majoros responded that under AS 36.30.250 lie
could consider only price and the evaluation /
(actors set out in the RFP. and no other taclors /
or criteria, when making his decision.

Further, he contended, the RFP required that
comments concerning delects and objectionable
material in the solicitation be made in writing
and received by the purchasing authority at Icost
10 days before the opening of the proposals
Therefore, Majoros concluded that any changes
in ihe RFP's evaluation criteria, such as impact
on property values within (lie vicinity of a rcsi-
demial center, should have been requested with-
in dial time frame. Majoros also staled that no
evidence at the lime ol (he bid indicated thai if
the state complied with local zoning require-
ments. a negative impact on local property val-
ues would occur.
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wr!n KILA asserts that DOC official Mar-

Nabbsrnvo ement In the prepara-
tion of the RFPs "TFE r jpvolvement (Jn a
prior program audit of Allvests Corcova

In further support of its contentions of bias.
KILA points to Majoros” acceptance of Allvcst's
allegedly deficient fire-safcty plan, resident ter-
mination/walking procedures, resident medi-
cal/dental services, and disaster plan. KILA also
questions Majoros' holding that the PEC did not
have an affirmative duty to investigate the repre-
sentations of the bidders

10. KILA also asserts that Majoros' rejection of its
bid protest was urbitrnrv. capricious, and an
abuse of discretion. This argument is without

merit.

11. A material variance from a bid specification
requires rejection of the bid. Cluis tierg. Inc. v.
Stale Dep't of Transp., 680 P.2d 93. 94 (Alaska
1984). A variance is material if it provides a
bidder with a substantial advantage over other
bidders, thus limiting or stifling competition. Id.
All proposals for public contracts must therefore

“substantially comply with all requirements con-

tained in the invitation lor proposals." Kitw v.
Alaska State /lons. Audi.. 512 P.2d 887. <92
(Alaska 1973) (King /) In King | wc stated:
Thus all terms of ASHA's invitation became by
implication part of a valid proposal, in order
that competition among rcdcvelopers remain
equal. Consistent with this well established
principle courts hold that while a “material™
variance from the invitation requires rejection
of the proposal, a "minor™ variance does not
require rejection of the proposal.
Id. (footnote omitted). Wc review the agency's
determination that a bid is responsive lo the
agency's solicitation_under the reasonable basis
standard. Chris 2680 P.2d at 94.

12. Alaska Statute 39.52.150(a) provides:

A public officer, or an immediate family
member, may not attempt to acquire, receive,
apply for, be a party to. or have a personal or
financial interest in a state grant, contract,
lease, or loan if the public olficcr may take or

Branch
Specl JcaJI KILA
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%Yen%e Was rou ht forr]w\e/tlrO aor even Ptrnted
at that would uggest that Ms. McNabh

withhold official action that affects the award,
execution, or administration of the state grant,
contract, lease, or loan.

Also relevant is AS 39.52.110(b):

Unethical conduct is prohibited, but there is
no substantial impropriety if, us to a specific
matter, a public officer's

(1) personal or financial interest in the mat-
ter is insignificant, or of a type that is pos-
sessed generally by the public or a large class
of persons to which the public officer belongs:
or

(2) action or influence would have insignifi-
cant or conjectural effect on the matter.

13. As DOC's Criminal Justice Planner. McNabb
is “responsible for the implementation and facili-
tation of various DOC programs with service
contractors such as KILA and Alivest." She
recently rewrote the DOC standards regarding
the provision of services by various contractors.
Her position requires that she stay in close con-
tact with DOC contractors to ensure that they
understand and comply with those standards.

14. As a former Alivest employee McNabb was
responsible Tor its Alaska operations. KILA
states that McNabb authored and approved the
operations manual, which formed a portion of
the submittal supporting Allvest's bid. Alter
McNabb started work with DOC as a criminal
justice planner, her activities reluting to Alivest
were minimal. At the request of Humphrcv-
Barnett in May 1989, McNabb participated in an
audit of Allvest's Anchorage program to deter-
mine its compliance with DOC standards. The
audit was performed independently of the con-
tract award process and was not intended to be
used in conjunction with the Fairbanks award.
McNabb participated ns one of three evaluators
who concluded that the Alivest program was in
compliance.



KILA, INC. v, STATIilOZDEPT :Bé: ADMIN. Alaska 1109

litiu o ou uni- Litv.irie, Kbruk'I'ek, 4l SERIES i 76Pz|| o
SRIARILST RanaEal BRGmAea e e
{ A&m ased, In %CV% Qve ahata maten%t varl ncevres ood faith: i f t |vn the necessr #j %e o@eﬁno ue%t?rnor
a i e oyl gk Bkl Janm IR e
that o onﬁ VOV Noat ‘}‘! %Tg”gm t?g(ajc% etr ve b'd State consrstent[pe Al conra ? e artrcai( Iy the State notest t
e sollCltatlon eV atron or é’ gasmaen econ cato when the ?rn |ts |nteres McKinstry, eim I\/laédr
contract W in this context has ot nsausfac o) tht the |cat|on id not |nte ee  viere not a any orm
esco 0 wor se on OD&f ton ur in @ sin with the mtent of ﬁontrac —fosecurea  constituted No stat atron
ter er In WBSS Icite en of egsen ,af O”? correctron aclli |nt ?rr an s aea—  or formal @ n| rafive actron created
%t suggested S Jt% ueasto |ncom fible and th ||Fsrteo ?Ihe vvas hssegrourp Srsacoectlve entgét I re
e fnd-Conac, o e AL fitve b not reIeva t tot unctronrn & f S0nS 0
Sente 0 SUggest that her Input res te t et am that 1 eann rou 200 |ve entr
In an acvantage or cisaovantage for ither aen erert e 'S, factl Wn rhave substantial sy Ms and coud take 1o ctro
[TOPOSEr. Tom the ongr vvaso Su?t gort in the recor a%dt at his inter ret a} not take action by a g roup votg
clu%urthet"ev\ht a{ec;l)(rjrgnleads LSO tace, o 0 ater te essentra? Aha)" y flmatenaJ variance” has a reasona The St te further contends, thaf no “meet-
hear?n ao ? Frnr(n e r?°§ te o marn CO lach, ¢ " aw SCUSSCO e |cat|0ni<b acgl
%kNa%%s mvo?ve it L evv 0 erta ﬁ A avaes et otfet mgo I or el |n . i o
ey estlons[Fo the "o 0 tormnaronssrm[pg ﬁcoﬁgrz%t at erra netres and alleged |I|e9 ities, In the Hp\p(gs U IOd nist OMu
rr i et LRI e el e e e o
%‘%r%%?%]al Cntg[)a or S %er er O?Conm titive gds% rsu eS US that none nt_’g A[ﬁ the A(jh nea In%of?g%r eaned tql:
sonaJ nor ferc |nterest Ken | Lmoer e LeRescte. (16 P.2d 215 R%ture ?f the meetrn sgp Ps%ue The eannrg

footnotes omitted) T Five B G%%C()nteﬂn%qﬁa éhe State Vio- ey d“n that h mngs e
|m Jet

In Qu |on W ayer on or tn nancr rnter ga%tf aéetermmghm

was. Insinificant. atreracontra change

ﬁer t % n€ N [T constitutes 3 ‘matendl” Variance t eve
geeﬁ@ 9% ﬁ%f drgrtgehe legitimacy of the reasons for the Rég% KlLf &e% 2”% tghle2 u|£reﬁe ?ft@canmﬁge gmge %ﬁ%‘%ﬁ%

%] final obseryation should be mede
ether the regsons for the chan tnat Jt be reasona e |ce 0
e A pe i t?aﬁ@“ae BUEAT R o G
Ve reguested an 0 |n|0n from the Atfome co tract t contl ification re- V\le agree. Alaska Statute 44623103
Gener 2 10 e gt }rc of il { 3 the trmrn% of the change, LeSS%%n a((::ttrrnsd u%g‘ ne provrdesgrn toleva L
e, fs e | ﬁg‘ﬁr %g}]sm’]}a'”f Caus- qeﬁéis Tt e S (f' dle \e Publrc trngs oo N s of a
apefsgn Cl |nterest COﬂ- notice meetings an of regents, qr of an administratiye
tra |vent act that McN 5 the e ento the change relative o t h KI LA bo th
ﬂ e the-bricinal contract. represen IVES a0Cess 10 fnem, UfgC mnSSIOI'] committee, Su
gama‘p%%gslsorsrélﬁce tt reP%CreS contract d (oot%otes it (s to voic any actiors modifying the confract.  comimitteg, authonty, councll agency or
feam(} ﬁttorney Gener reg émg t?]e al Theh ar ﬁ:lce he flve aCtorS 17In tAhflc; relvtiewrnlg AIIOn t’ls: Wq i est tt o dh bogth iscp:i:z;ve. We lind no mcrii in this specific
81 ea%ﬂfﬁ ;]E the Depar tmeyt fAdmﬁ stration mid the Attor- In ad.dition KILA argues that under AS -Uc-2 -
ney General's Office. He requested advice con- ’
3 K”_A COHtentlv\?]Xthlgt tm COJWU&% lj[lm Ori\:la”a 1on Of tn% anain t an nor I y ) g die requirements ql tht p curement 350(c) the hearing olfrccrwas unqu»alified in Ihai
ﬁ rOCeSS ermeate I r% e t Coenstsreactlakat Ietn(_‘!o Stltu‘t co d nd whether the change ill location would Ihe I:a;i no; been. admrct‘tetd Ityo bprfactrcs.lawp:)or rit
eqalties ape cons ‘;S‘ @ modification n the contract so se- M ine contention las litle merit,  First,
9] KILA also claims th? Sfates m it nﬂert mR a €‘V|0 r}cee a}gt%n%g vere as to e arrant nut allowing tth 3 ?thTh review of the record shows that KILA waned tts
fA"VES{SSU fittion of el lties after e h%ann oificer  cletermi ed 1) that Attarney General's Offce indicated that the Ire..  LoCIETCCr Iod. AS 30.30.030 provides hai hear-
t the COﬂtI'aCt [esu te AY'] an I e |t| te re pe ings held on public contract controversies "shall
unia Corrpetltlve advantage to Allvest |n?ac| ities; ?%t tDOC Ot oresee t 18, KILA argues that DOC's cancellation ol the be conducted according lo AS 36.30 670, which
lirst RFP was improper. Since KILA did not in turn expressly exempts hearings under AS
36 30 from the Administrative Procedure Ad. AS

15. The xempt n found in AS 39.52.110( b)( ) is 16. Cf. mpra note 11 (citing similar rule fo _ protest DOC's cancellation of the fitst RFP on
ih appeal to the superior court, the issue is not -1-162. Alaska Statute 36.30.670 docs not require

also ppl able M V bb had no role in ihe ance in bids from an RFP
) properly before us. KILA further contends that tlut hearing officers appointed under that chap-

PEC Itnp ss and did tIftIt
Allvest's bid was in numerous respects nonrc. ter be admitted to the practice of law.

tttttttt



876 PACIFIC REPORTER, 2d SERIES

%r%&?" IOﬂS mcflt n

Richard SKVARCH, Appellant,
'aulettc SKVARCH, Appellee.

ent sy orted |n Supreme Court of Alaska.

KIL has  presg ted no evi
these {nf rmaI |[rne t?

sou P go rrndr{%nt

nuann
morf]t){ ga lmnt

vrsron pro erty andvvou N

£ '_i(l)

eSupenor Court Thi

0 e(erpae i i

III CONCLUSION
alled t0 rove hat

L Husband and Wife 0279(2)
nts are |nte ted |n

%nsrderatron grven or ther prope

and
°°t55 W’E ﬁe r“ettAVta
HA IS not entaqed 0 |ts

2 Drvorce 0245(2)
|ves alrmony in e

r pro
o pert"e vrn
remar ing prope

3 Husband and ere 0279

S B e, e tn&aée”n%t’

Umokwnotl Area //ortiemiiiers Ass'tt v. Municipal-
iff of Anchorage, 702 P.24 1317. 1323 n. b (Alas-
. In linxikwtml. we defined a “mee

verv step of the deliberative

19. Wc have broadly construe e policy objec
as stated in AS 44.02.312, to

iven Ihe strong statement of public policy
in AS 44.62.312. the question is no
vernmental unit was present a
a private meeting Rather, the question is

tivities ol public officials have the
of circumventing the [Act]

tal unit meets to transact public business

SKVARCH V. SKVARCH Alaska 1111

Citeu >76 P.2d |||

QU nts were called te ra th a ot value of §105,308.

re abtrlﬁtag ﬁ%ny prope settIOO ch ar aJ §1v?a? ?

8reeme refel re to as Pr?e 72 20! PauI tte totaJr udes 18

it In letters n tratln settle nt orary re abr atrve Imony in the sum
Yvere r{grovrd forr exhrbrt to [t[)]er mnnt ut| terest, fora

seff a reemen r |n

ud)eacndtvues fop e n th dlowrn t
r%r?' |vrsron cou vorce erernl Srm ifarly,
consr In ur W ga?/ne ch sto ro erty distriution |

ex ||crt nked 10 reha- 000 credt for ' e pora‘g rehabilita-

Ba nts were

orts, uratJ ion trve |mon s
tntrlat q) SpOUse,. U avar L?SW?JS rual payme Richard moved to
S '[IaI m mant assets d| t%e (ecree oﬁﬁgor(;(;\lvtg a']mlnate his

ate foa ust
sl e rr rr ek e
su |mony provision as orfginally
g?eré s etary nhecl rerﬁ r)pngnandB tham?t(jj
ore t‘]e I{Juripose for the reiwabr Itative
ex Paule eopr)ose?t
V%E%urng at the montnl Ehalf'“%e

Allan Bsiswenger, R binson, Ferswenger

&E rhar t, Soldotna or appellant o a'r] R i
Peter F. l\/t/srng Kenai. for appellee. iog ro&e& iement ¢ tv catln
Before M%Oar% 8 8 and RABINOWLTZ, Ba ren ert settemen

MATTHEW! MPTON. JJ. Ine% t at even If 1

werejust
OPINION o iter reh |I|tat|
el Jsis .%%WWW%

aﬁ'%h%d Sk‘@{ﬁfgﬁges 0 ol fs ool e D Fol ottt e

Igort &1 months Un edj roperty setfle- renabyitative alimony payments." Richard

ment a@%etement read %etueed) rg I6S appeaJsl

In connection with their divorce. Thrs court hes. recognized th

chhard PauIett Skvarch were di- ( ee a su (Bort rovrsron ISan Inteq

rce n 3 1992 a SIX Vears settlement, courts oen-
mari tjntelw?mxe |orce rt rovrsron |s

r
ecree R ar resrdgd In Alas where h fsu%lj 5
E’%ru]ettem exceslsn 0Pen Ier eearres J())(h Méw n%trgﬁka |n|rec crtan
%m alned as n%rgg steno QErd groq(%ourtfo ofAPy

t g reefor Atnnnnu or
between thenw %r rop erPé terms A%Pgo Itenl 0 Partres@ Al 3 520 3
g] er(tiy settlement aareemen I §5 see also |'oq)

;
e agreemett awarded Pyulette S 5 0 T I e

1. This is a 57,|Cr/42 9(r division in t ol Pau- discretion, //toc/tcy V. llinclie\. 722 P 2d 439,
lette, 453 (Alaska 1486) This court will find an abuse
ot discretion uttlv if it is "Ictl with a definite and
2. ‘I'aulctte has not denied any of these allega- firm conviction, alter reviewing the whole rec
tions. ord tltat tite trial court erred tn its ruling 1d.
(quoting /otles e. /ones, ebb P 2d 1031. 1035

(Alaska 19839.

=

3. A trial courts dental ol a motion to modify t
support obligation is reviewed for ait abuse ot



AS 13.3d- O'll

v
X Zfl . 62-Cl Vy-vtA ~son”nh Co-"o. A p f-¢c*
£38- 3d
20 .OLS of jr'Oe”
(NID-h' fzA  c/DOYKL* /
17" Q0 Pu. 0 - ]
Do (AT P & (LA

ApA SMly 30 «30. 2~S50 NA 4/Jbw £' bp (& 7T*stV Ry*sP
<p* — pi'sS 'tx S-h7n p9nn <puuJsvrdyC dU4CsA/s A
(falay PH <

I11f, PZ. pUu/d 6& "~ '¢cL o f)yvP . 1dO -bur/

Y? Jefd™1

[N 2P * e§<h S §$ 2-Pz_ 11 p-

% 4 C K *m 1213



A <A *2j

I< £ O p"**"- Vv
As  (9-*s. Mo
ptth ht, 0SaAU&Y-IENE,
tiom %fEE
3£30,did Eiigai;ﬂli. =
CHA CpM p_pf
[fa St lu$ p>AXGsSXZ <24Cp
tp yZ ytallsLeC <Zjp <k
"o /(m i N C T &
O U rtxxx*x [ * | 6<79g
W, #fr-~-P .
9 02-0 C 2] fg 2-60 (c
b P p - nE - ~NtT2t P 2-
d ? S S VP
P2 (aOf-j
. ,h Tifu- S o \:]
] avt 2
ftf « ~v . ¥ 966G b A tA

? NP2 [199

frr/81

[tv t&

N

pyfovtM

ist.

-s-JL s

/30

A



. 6:28AM | ALASKAMOLECULAR-* 907 465 43161# 1

t

SENT BY:Xerox Telecopier 7021 ! 6-96-81

South Anchorage Coalition FAX

PAGE 1 OF 3

Date: 3/6/97
TO: Rep Joe Green

ATTN: LISA KIRSCH
Fax# (907) 46&4316
FROM: B.K. Powell
Fax# (907) 345-5542
Tel (907) 345-4854
e-raail: amunra@alaska.net
RE: HB 53 AMENDENTS
Message:
Lisa:

Here is our “draft” of suggested amendments to HB 53. Please review and advise. Our suggestions
arcinbold underlined Italics.

One last note, under Section 4. (A) * for its initial period, not to exceed five years, be entered into
with a private tliird-party contractor that is the same person as the third -party contractor
described in (1) of this subsection, and” Perhaps we should look at a five year contract with a
contract review (operational review) at the end of 3 years, and if successful in this review the
additional 2 years (of the contract) is awarded. If not successful in the review then perhaps a 6
morth probation period to adjust to state standards and if standards are not met after probationary

period then a rc-hid ofthe contract should occur.

TP/ 72"

B.K. Powell
South Anchorage Coalition
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FROM: Sooth Anchorage Coalition

RE: House Bill No. 53
In the Legislature ofthe State o f Alaska
Twentieth Legislature-First Session
By Representative Mulder
Introduced: 1/13/97

March 6, 1997

The following represents suggested changes to HB53 as drafted by the South Anchorage
Coalitioa

Section 1 AS 33.30.031 (a) is amended to read:

(a) The commissioner shall determine the availability of state correctional facilities
suitable for the detention and confinement of persons held under authority of state
law or under agreement entered into under (e) of this section. If the commissioner
determines that suitable state correctional facilities are not available, the
commissioner may enter into an agreement with a public or private agency to provide

necessary facilities, subject to the following:

sQ M :
0 f} Ct _<hecommis9ioner mav enter ini0 m B&eemenionly With an agency that
(Al demonstrates the qualifications andexverience to provide a dewee o f custody, care
Nk <Hdiscipline to the extentrequired bv the laws o fthis state; and

(Pipostsan adequate performance bond and paymentbomkand

(C) ifaprivate aeency, demonstrates the capabilityJe.provide thenecessary QUdifjed

Personnelto implementthe termso fthe contract; and

(D iifa private aeency. provides a bond or certificate o finsurance sufficienUo defend
and indemnify the state and the localeovernmentaeainst claims oiKability arim s
front the operation o fcorrectional facilities bv the contractor: and

(Eiin the eventthe services are to be provided in a new correctional facilitywithin the
State ofAlaska”™a public site selection processshallbe implemented”® defnedtvi

J(j "0 L (I1Locd community or poMcaLsubdivision of the state and approval by a sintle
question ballot, approved by a majority o f voters in the afiected community; and
said correctional facility operates under operational standards as dcfjmdJn
\ . XXKXXXXOCt applicable national guidelines

<3 30>
* 1% %!

fc))(*> A* Pl Sec. 33.30.043 Lease of or agreement to use space within a local community,
municipality or political subdivision o fthe state, fa) I the commissioner determines that
itwould be in the best interest o f the state, the commissioner may enter into an agreement
Z"™n /0D  withalocal community, municipality or political subdivision o fthe state for the lease
INTLY by the state of a correctional facility or a part of it or for the use and operation of a

correctional facility ora partofit for the benefit of the state.
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Sec. 3. Authorization to the successful bidder to lease, or for use of, correctional facility
space with a third-party contractor operation, (a) To relieve overcrowding of existing
correctional facilities, the Department of Corrections may enter in aft agreement to lcmc
space or for use o f space within a correctional facility fhroueh the issuance ofa RFP.
That will house persons who are committed to the custody of the commissioner of
corrections. The agreement to lease or for use entered into under this section is predicated
upon™and must provide for an agreement under which a private qualified and
experienced prison contractor operates the facility by providing for custody, care and
Adiscipline services for persons held by the commissioner o f corrections under authority of

state law.
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Local Consultation—Group Homes
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[b] Objection or recommendation of alternatives

§ 14 Nonattendance by agency at local meeting
§ 15. Informal contacts

EX
tfelaw 83 4,5 ) 12
3|a| 4a), 5G9,
nistrative derision,

rqntally disabled. 88 111b, ¢),

Ureo names oflessors 5124)
Due rocesso aw

|r |on oft|me 8 10

rdeg persons, pu%hc protect|on

A e te bv agency at local meetmg
A orne send|

mpartla eC|5|onma
n!ormal contaﬁs
ormatlon s C|e

)579 10, 1)

nva5|ono zon|
|eaofe ers8 ‘<no e e dn0t|ce
nC|| notl lcatont 8]1
ounsef en |n etters

[cenSes a permlts

De ismnmakmg 883 9, I2|a| |3|b
Tinitions, 857 [|c|
Edafion fI glslatlv

1 "R g

atlen ance b?/ Zasency a local

e(gge 3. >15

('D

Number of re5|d

51 ALRdth Local Consultation—Group Homes § I[a]
51 ALKIlh 1098

fannotat I
uo@ } o 5 Gg = gc%p 0 aHg%?Jg&t?ng§e0|5|on 89

ar at s%aIe o nrgstrg sma}e
i Igz]ﬂ%o ied, consulted, or ap- ii%gé%ﬁ BW% %rtmengt%g(a g

Eo u‘atlon § r?sny:g4 b) Bﬁ%ency o(? information - provided,

gvymters

tiosm o placemento homes, %UEP% (r)lrrcomm T 3 ﬁ%
u|§b tms8ﬁa} ora |nsm§

ER efy and health, protection of, ?{g ate 10, 11f3|

To ship board. § |
PuDi a * t0 Similar re5|dences Tl gl %n§8 I |
urchaseo erty 8?3 2 d stibdivision, nouse leased in
en at on’o |ves
g]cg gors 3"1 a5|dede0|3|on 89
ﬁfrea 10ng] facilities, 8 12(d) Valjal g?
elated matteys. %IV'_(l? datory fequirements.

Renovation 0 %)rem

E(a r|ct| r}]ant? p%éfj — Wrﬁ:@] L10t|ce 0l mtent 87 12, d.

Zoning, [4(b). G

TABLE OF JURISDICTIONS REPRESENTED
Consult POCKET PART in this volume for later cases

%Cl%f%%ﬁé'a%b' % 11(89 lla.b) NY E)Z >| ﬁha“ﬁ 4@), 5-7. 9. 10

2

} Preliminary matters courts have considered the valld|g

§ 1. Introduction construction, and effect of statutés
requirin consaltat on with, or ag

(a) Scope roval of a local governmental
. The |ur 0se o Ws anP]otanon n|t prlor 0 Iocat|g a ? V
(5 f }an analyze the state home, halfway house,” or similar
and federal cases i Wwhich " the community residenced for persons

comm%rn%yIO rr]ggﬂ ence] allwag hsolel ar Pe rg%%s t0 mglm 8 Xne rgglg Htlaqr?ac&
1099



§ I[a]

Local Consultation—Group Homes

51 ALR-Ith

51 ALIMIh 1006

nIThcttid with any. k|n o de reeo

mental or em0| na I
retardation, or Ot erq 13/
non su:al nature, Wlt oca
gover mental Unl'[ S]UTIS C'[IOH

Since ti]e annotation focuses .on
rochura reg Irements | ovgrnmg

ocation [nmum ome
rtemerf)tal y Il under statutes

rovidin overnment
Eartmg %on In te S|9e fgctlon

fOCeSs, ISSUes conceming particu-
%r ﬁ stantive crlteHa oermng
B ocation of such homes ar
eyon | Scope, asar sues con-
ce nmg e merits o ocatm a
? nit p]ome at a partictlar
Hace 05 ithin aparticular juris-
iction

ough all of the cases ¢
}%te\(/s; ng the annotation con |d)

IZ construction, . an ef
elct 0 tafutes overing  the
eacement 0 grou homes, rele-
ant statutes are discussed herein
r}\ to the extent that they are
refliected n the rPorte Cases
Wlt In t scoeh sanndtaﬂon
The rFa 1S theretore aavise

consult  the appropriate . Statutor g/
fr?trgeg?“on in"any jurisdiction of

[b] Related matters
residence for men

Téstl@a% It(¥ BefSOHS as violafi H

rictive covenant. -11 ALK-

Applicability and application of

itv d S||g d to allow a Jelatlve
numoer-o persons

S e o

2 s to issues conceming the valid-
100

Er, |n d
environ-

orr}|cré re dlano s 1o swl%e I\rl?rs]|
iﬂeﬂtﬁﬁg etarJ %er S0ns. 3

dfwap/ houses: housm? facili-
l{] or ormer j)atlents of mental

tio slt%ss I% N goning restric-

)

Validity of zoning for seniar_citi-
Zen com un|t|es ALR3d 1084.

Validity and constrgft on of stat-
R e
Pon hosﬁdaﬁ or, therfcﬁ|t|es

g%e caae of sick people. 61

Va||d|tY and construcﬁlon of zon-
{ng requ Vons expressly referrin
Ifals, sani arlu s, nursin
homes 27 ALR3d 1022,

ehabtaion b1 G L%Hdhmﬂ“h‘%r

f
ﬂuents or aﬂco% 85 2 enjoinale
uisance. 21 ALR3d 1058.
Validity of zoning ordinance. or
tion re umr]

similar tﬁlc e %
consent’ of nej orln% g)
? ers to permit or san tl? ecr-
uses I construction o
Ings. 21 ALR2d 551.

conelonalt o e zon
Ing restnctlonsy 52 L Kd 2d 8aG

n}/ construction, a I|cat|on and cRect
oca zonlngn 8r na CES, Lre
\% t\]ements 51m ar ns

W AR JL il a?\L?ag °§f

_O



51 ALRA4tli

Local Consultation—Group Homes

§ 2[a]

51 ALLR-itll 1096

§2. Summarj" and comment

[a] Generally

Inan 8?arent e{for to reconcile
the nee rhta M ersons far
treatmefnt In a homell ?on|n3|
futional .envjronment, zi\ or ear
Wte ration Info_nornta eommum

ith the Interest of ocal cont-

Uhities, in preser Integr
af trad Ithﬂ&P smgFYentgmlF [esite
tial areas, several states ‘have en-

acted statufes provl ng for local
overnmept participation  1u_the
rOCess 0 sele?tmq Sites for co -
unity home t\l
e nee% or sue els tlon
Vi

seems to have arisen. lar
H{ave

t e act tnat commu
me taﬁ Inan 2/
|cense
SEI’VICE
ﬂ cles, with

usuaH
smnsore Pt tte S0CI
ﬁocal comm nltlef resi ent§

role or direc

mental
aing. o orma
Volce' In the sile-sclection process
res?rtln 10 such - Ingirect
Means ! partc (? tion & enforce-
ment. 0 20ning ordinances and re-
strictive covenants

Courts have pheld he vahd%
of statutes wh accor a St
administrative agenc the na\
cision W t]ert a vet oca
t|on fsuch a home, ater con [ta-
flon gtween e SPONSor. an t
a ected municipality, a a|[tst cf ﬁ
rﬁes ttPatte taﬁ ted.t
Bg ts of municipalities a Plﬁt
rng propert owners
Faten ice an

rn ag |
te'samaﬁ.ottt

3 .S or example. "Zopin for
rcﬁ)gptta\ ?I petssgons z%?&

E. €qUal protection r {
Rf FtIC gl Spogt }R I% éidythat

@[men(éah};/agsge )

g
In site sel Cthﬂ vvﬂaté)c? h P (JUE

il i

ute re LfII’InP oi_:at ? tatt|on or
i 0 home g ot it

atiarsteatue € UI?Ine CFUT'[ i overn-
mentw roval vi qgteé) ﬁ
t

erso S f0e ua(

mentally’ retarde
rotection of the Jaw, where other
to er ownes in the same dIS
r|c not ave o satls
uvement eore

e|r rty%anote |ee
Use The courts have s
tam e valld| 07 such statthes

alnst mUHICJ dl. CO ten P
fev UnCOHStI tlona é’ e ate
egislative po e’j fo a

E € agen e?ere ere IHV&L

ecause e
&xeﬁr)use 0 z0ning power
In a number of cases, the neces-
of comg lance with a ftatute
requiring nt|ce to consu tion
Wi ocal autharl-
Fommum

g g?.v;vffaam
turned ypon (he aﬁle% a%%pos}bg

ﬁtatute '[ {

a com-
ﬁance Wit a stat te requirin
ﬁ(’t'fe to and consulﬂtaﬁon (v\nr %
oca overnmenIuﬂ rlorh

ating A community home Wit |n its
risdiction, Wes necess Where
the stafute’ wes Inapplicable to a

%Jlllty |. Rptr 7!MHT00i- (Mav-Jtme.

ocal

uol



§ 2[a] Local Consultation—Group Homes 51 ALR4th
51 ALR4lh 10%

facility which did net meet the stat oI|t| al bodles be notlfled 0r con-
Htory efinition of a comm ulted, qhmptance nas neen foynd
? th re e t 10 gt% [n eJ dﬁsf et %ct that some . Oé er
of reside nts g ag ace 3r %tes Wwere notifie
bn Su omea also  consulte e (?0 er er
een su ested that statttte re- S0 swere ac ually or constr UCtI
umn jor a proval was hmtted GL 2~ sponsor's
catlo communty, homes athou ap rova o
ts zoneq “for sin- home ayor has
am| S W re tne een oud |nsu |ent ere a
tatutea cor ht 0 ocatton statute requi ap rov
or o munit (p eas jO[It VOte o? the atnye Ot\r}/
h tl aml nP the. local. overnm nt unit
Further, t cab| a ur| d|c over the site of the
at te em;owerm state m{o 0 ,

|strat|ve agency toappiove t
cation of c% munt?IO ome, after Under tatutes re the

el Rt
s e i ol

; umt ng jurisdiction over the
Whic 3|tes ereeﬁ ected or ? %eg JOme et s

Rt ol S Sl Rl g e e
qw[to%et eospr%tts&r 0t g % crt]eud E) the sp onJ()Jr to prov%pe certal
HICI ent to cat rmatton In or together vvltH
suc gtrﬁ/ e withi n the municl a F notI?e such as the namesP
0 roper

ssars. of. the . residence
das t?ﬁ%vén rtW?th’FA“Q'tCI'E ! (% 12(a§ |dent|f5cathon otg arttc,y

r r r ite for the residence
B gltgsooegtcgursque tt attte ta tjﬁ 12(h ubllsheﬂ data to In-
mu icipality was enti e t0 a Sec- ar res eﬁc S It earea L

noElce and. per q} irresponse and a escription of com

W|tr|nt 10 p(%tt/ls Sana tet%tttgﬂseoer P(elgdesrltjgg ogt rzeg Vements for !

%me to the teal overnment

hen . selected ‘a new site not con- :
oIming 10 &nglnal site selec- ta|%0ra]cet|osntgt fes Jequre, Inat cer
tion criteria ticular enod of time. Un 3er a

Whether notice to. consultation stafut ring a, state ggency t
with, or a povan local author- see t aV|ce nd COﬂSlﬂ?a ox of

tIEﬁ ina gl (']‘ﬂ case . constituted  the a ecte munIC|pa lity Dbefore
iclent CO%HJ lance Wlt a stat te Iannl ocatl IT\ un
requirin acfion has been I’ t e develo %ment t’? g

termi a Wit retIer nce to avar| % [] g mUﬂICIPaI
ctors. Un f st Ut(:‘f een held that consultation with a

e
%rlng that partlcu ar officials or  {own supervisor was timely, where



51 ALR4th

Local Consultation—Group Homes

§ 2[b]

51 ALR-ttli 108G

i 2 e o]
(Irrtﬁeé§a %S{ajﬁec}hgreman? atu}e 7
I
s fea'hr%h
est aFter ¥| e srts or th

dence. I hes. be fall
?nce It h eld th%t alllre

it took place b th
| éoo place ed%)re g aenc

the m nrc Ject or
rﬁcommen alterna rve ?rte ithin
] fone Jogfse 1 fon, domg
utes r0\$|d|n ghat dministrative
he n unicl a opjectjons,
ecrsron on such oblections,
ta;h ace within a certar perl?d
tr tecurts ave held tnat
art(r{ to dcon ucta earm or ]
reg er a geci ron Wit Ant time
nol m rate ministrative
agéprova of t ement of the
( dence, findin at such time
ts wee not e §sen |a the act
t0 eperormed
Co-operation required by statute
Pe ee r(e)auslae a en%
trona?h/gdr Prrberin and loca aut (?
Ities e sufficient de-
grte the fallure o genc re re
ntatrves f0 rfmel‘ getin
twee S and conc rne
res| ents heret e ag enc Was not
Invited to (5 (e meetJr% t repre-
sentatives ttend a later meet-
Ing (S 14). Informal contacts nc-
norbv LM

7 ME % B

kil oaath ot |

seekm to p

tween a state sponsorin ggnc
ﬁ?d town sup rvrsor hve
su

icient. 'to with a
statute requiring t e aéenc to
seek the advice and consuftation, of

h ovemmg of the munici-
P |tz In which it }Ero osetl to Ioc
te communrt me for the de-

velo menta% isable ag amst d
contention that g gu lic eanng
be ore the town board Wes neces-

where lhe stattrte did not pre-
scrbe any particular manner In
which advice and_consultation was
i oe Sﬁt‘j“t‘o 7 e
su?tat?on r |cerf any)arﬁlrce ?§ 15).

[bj Practice pointers

Cou sel re resent the s
sor ro ose comm tg
home for the mentally ill sho
consylt the statutorY law of
jurisaiction early In Itis representa
tion In order to" determine whether
1y provisions. thereof require no-
fice to. consultation with, or aP
roval of, local authorities prior to
establishment (ff such a home
Within a particular area. Such pro-
visions ma\{or may not apgl
the necess(% (cmplranc there
with ma end on such factors
& the number of residents and
supervisors stall_ to h oused In
the proposed facility,4 t e nature Qr
zonmg cIa?]srfrcatron of the (area n
which™the home IS proposed to be

0t nece ta e efin
! ﬁsawresr en ttj‘ ?ort

saﬂetf (}grvr uals amr the
r ek

e S 1 T o
1103



s2[b] Local Consultation—Group Homes 51 ALR-lth
51 ALRAII QD0

E)ﬁgtrwég Errn org the hég%g |sﬂ me utetﬂr Iot(haelrgﬁge (pmental interests,

ome al the roposed SIte.
f counsel determlnes that a stat- Counsgl ul (fjor |vethe en%Ponnstgnth%

ute 0es require consul a| n wih agenc

or. a [provaﬂ ?foceﬁ authoritie % t a”t EX ?ﬂt 0 HOCGP Ovetml

rior oestabllsh 0 053 men ;I)rmPa jon_In. or toniro

ome at a particu a?sne 0V€f selection groc SS
h FO consider ﬁ Ien e contemplated I]he statute

may WS
ot yhe vad k such require- Jursaic on

hile er SO
ents./ Legisiative hi an Stat statuteﬁ h may he suﬁ"ment erglx
the advice and. consultatio
mo\}{ edel%]erar na:lsstSFl ﬁ/ gﬁmen O%f ?Ut oriles, WI'[ out F;VIH
era ratlona Stan-

?]C'[U X %Iﬂ such consultatio
Pa re atIO S exISts etvve n a advice9 ﬂt e[ Stal '[ES

ocal consulta Egﬂ or ap, TOV a accor \oca authorities
uirem one and power 10 agprove or sap

the Un erﬁylng po?lues of 1 stat prove e proposal. 9

15e rexam Ke v No ﬁrgyss noted a sgttéto% éiegara ion
E |t(£J E% R}g g‘e shave eve

ﬁ'{elli rOVISI n Uy N, option a e? nC lYe r% da\
i s it
o e
éé/?/eﬂe o ek 20 smgtcaalmly |S|a{%ﬁ€§%?§[§ﬂm cagz mgs(?{(g_

Ings.

6. Fo mgl; P”Sr{‘ h)t&man mmugny homes
C g@mn sﬂwej%%%gﬂﬁ (? o:gger 9, See W@ gﬁmﬂejp% %ep%
g U oﬁ ﬁcghoa gco Lﬂratlon Ié};h&p élds(lfﬁm Informa

g@)%ﬁhggﬁ aujhonn Shﬁvg]er [t]ﬁe SL??nh uhc €hearn se tation

el o B hnc Rt r\%

I See§§3l| ?hge Afe nsuﬂa o0 mm|c
s%h

a hom%r(\e/\n In [hmhlumu mg

I Bty
ny for purpo es 0 eqt%l pro egtclhlh llé&sfe %eéar% 2%”5 VWM%

1104

'_'V"cj




51 ALR4th Local Consultation—G roup Homes § 2[b]
51 ALK'Uli 1096

It mnv be advgsable that statutory ma mvgtea hallenge tq establish-
re uneme ts 0T notice fo, cohsu rH ome n te round
tatlon . with, or aeFt) ova by local  that such Inade uacz h them
authoh tles % ore akin rgo gortumt assess the merits
|rre]v0ﬁa ecomm| ment 10 10C- IpP sal participate
ome at a particular site. - meaningfully” in the site” selection
IS connectlon counslﬁoa:f Process.

I
WISh 0 postpone eriterin
Counsel should also he careful,
lease H%Jrchgse or contrgc {0 | @ e shoekior o

T0Vé the proposed S|eun fil 3l of Where part
ﬁwe statuf%r qé“rem?ns ah ular ot uaf [)go er m nta %(f
gen satistie t least 10 |nse cnmust e” notiiie

into any suc a reement a provi-  Sulted, or the aap prova 0

sion making. it contmgent upon  must he echre % énvove te
such satisfaction. Elro pel officials or gles in the

Where a statute requires prigr Site selection process {
e Lte e P

Hotlce to the Jocal gove nm nt unlt Coun el ibr a sppnsor enc

g\shen #Helsgﬁcgl%%moﬁlﬁhlth é) t ihtotcotnsP er h%heg ar{é
0 al extent complignce

ou S r t es on or srou sfatuto re(ﬁuwementfp ??onsu ta-

catrel(Jj ; rmatlon re thon Wi grova ocaI?

géf ; a% e TVI n SUCh N0~ thoritjes ObVIaﬁ the  necessity

£cliic, co compliance wjth local zonin or I-

e sweura(r)]se cgr eﬁgeasstghﬁzqere nances, permit re(ﬂuwemen and
b d other Tand use restrictions.

une Ince, ina te n orma

tion supphed to authonhes Counsel for a local governmental

in which the ¢ eteq di |reh1 nt, hut . hald hat the town

te e Uifing.o |or % since u

Go rqove n|n hon VI ns ma(ﬂrmed te roposed SItes Infor

ity hore %D ﬁulda el
o ca&é% " % %orr[ Q) For exampl he.court in Livo-
i 7 ; adg%moef 0%%%[ a sltatl?a 3 rovﬁ}fOt i

CD

.—oQ.—oC)_
(I)
*—%
'Q
O—=c>_
=T
S3
U%Q,Scs%
Do

\9\/he d a commum home |
|napart|cu al dch gr oug U e?j PﬁrhS ?n iCense
%,ip Réee{(ﬁm e tm cﬁe Ace V(\f plocedies retHU|r| caq
ieu&onhﬁs ns |t £ mn 8 g)eermn[

ec. Ihr example. iy oM e S mhlstee IEents
g el

SPOHS{) S fal VSIS dedped
iy y paticulq Hies SUDOIL SEICes Tt G montalv
n0|ce VIO dapespm e n0|ce Icapped.

1105



51 ALR4th Local Consultation—Group Homes 8§ 3[a]

§2[b] Local Consultation—Group Homes 51 ALR4th
5 ALR lh- 091 51 ALK4lh 1006
entrtled by statute to notice men N oth tﬁttutes ma% Il. Validity Hecrsron t ||%pnsr several such
consultati n with respect to ress AcCold ahnﬁ]ht oIJ §3. Due process cf law S . Sel ! of Inunctive
eocatron mut Omes nsor o ? a . UUep reIr toacrt&y 1 ertK owner
o?at esrennesrlnﬁr/ eesge aetera Ceé;teed Céhh@'eﬁ'pa n the [a] Notice and hearing ruIe e T e?statute o de”
trmey limits. within Whrc Bectont  ahace ear ument t ttﬁle stal- e”Tnhe valdty nfmsltgttratﬁ\s/eegneow alkLete 0tce 10t iy and
(atefnaive S ploposas. mis ute d0es ot expressly ceny stand ot e o” neighboring property opets prior
e mage, since the o orfunity. fo oo eh person mmunr mé for. the mentall rop qhe ICens re enot
rarseo ections or aItern Ve suhasnerg bonn propcrt own |na %cuar |0 aI a o7 Corl. ﬂr ttestatute also ermrtte
e%ilratm such trme limits em an er ons o ko muncrpar g lution auminista |ve oceed:
I —— Y rt gin Hnsrouon oyl re S pt I b ool Sl v
D oy el th co nsél for neigiboring piopenty G, 200 5 lenges ta{ e e : e\évsassrrqge e ocgﬂlsetr
ﬁ] ﬁF ﬁ ¢ h ’&% f %g statut iolate tso mu
or an assocr tion 0f QWNers s ouI ear htIe tan nic rtres and tutro rot ece inert or
Vowv\r/reros 0ma d r? crtJne ? repared e 0 E?rh% Fo? eCa lon fowners 0 roces ert |n erest. a ec
esta szet 8 g i thgr vicini Img Alise notrcea anng OPPUT el cen%rng ecog '%J“%
X et Hh % & tunrrcs were nsufficient. a property. oyiners
co sierin epah Btron a ar st es versel Eé em, Sﬁ ){ rotected nterest e value, Use,
taolis e ome, carrsr are uctron |nt marke A statute regurr gthe state de-  And eniovment tn eir_propert
etlt on 1or m(r) nctive [elie OYA tﬁel gf Jrnter rtment of SFI& ?NICGS 0 N0- and a A Xtractua? right to. ?
e el LD LA CEI I T sl B et
ome pgounsgfsnoudp e pre- ﬁt mcrease tra |c gng V ﬁ{/ rf sty ersons. 10 be(f a,edcgﬂﬁmemﬁ}t fleeo Ve
are 0 'sho a his cIren anger rorR resr 8e wrt In_the unhcrpalrt anv deprivatio ? tor Pence
taning, 0 take sich acton, ang otne as n adjance of Such lcersure dny depry s o AT
some statutes may expressly al ow ts o ns Is ouF e aware that requirin my iclpality |n turn moorary licénsin notrng that
an rreve erson o seek judi- ure cea oae e suo lmat to" noti ner orin Rtﬁ tﬁe BTO Juseasg roup” hom
0 cciiop altioz- e 10 2 UMDt 01 3 lc ?wner f te proposat, poviding s othensise” siole-Jamfy 2
In tne esta ? menL acommu H iclent evidence to rove suc [ a ministrative ‘nearin on anY  rasidential In nature an no vrot]
nt ome or Jo seek enforcement aegratrons mav preclude anv re- rec lons to te g n tive of anv restrictive Covenants.
statutory site- selectron rcquire- - [ief. el |tH anryewg 1 e pe dsmrnrs n 0l dy cold v Intron
Sete ex eLrvmg eﬁ ﬁll P%gﬂgﬁg tra \)e eCls| ? 04 Misc 2“2 4&0 NY%Zr(J1 9%)
5 : et SR LR L
%p[aver r¥ Ervonra v f\?%s of law tin errJ tﬁg tedera | and

cqu consrdere a s%r it 1o urr e rn Lrv MCess
persn 206
VSY; C['S'O r?o'c seaeommu W z}{tg? P% ec% E%%t %t Mich 88'a 78 h'hfzeé vrngte\rgob Caror%%alttbjttelore?nnvr\)l\anserpn()t
a

i 0 |cra| o |on of prope Irming " an administrative the state commissioner of ment
aen raed‘ q owncn edn r
tP rh NPT nrgroo Pr??aglsedrsqur gd oL& o tres sgnecrcn " vroIated conﬁthtutronal uar(ar}t] of tI]ata hrI)H tg atshe pro rtyo ers had
ea & uh dl %a ﬁ?ﬁg (. Ce af | Z ?Er Fﬁg
graeve er;verson Or Ptuposcs of ju E[% e b

near
e rea“rarn.ré," htrnoatrr b ol o oL I Bk

m:

USe, or

guﬁiér% a%\;@tszrrscoaoe rt%'%% drmrﬂo a ﬁm ﬁrasnot 8" hﬁﬁht@“ﬁ‘l
5. e, for example. Grasmere

1107



§3[a] Loc,.I Consultation—Groui*Homes 51 ALR-Ith
SI AUUth 1095

retardetlon to authorize. the Io? the flqal de0|5|on Met er to au ho
hon 0 ﬁomdn | re5| ence Ize p e F %

the menta sa Hnotlce een E{)}lc cr|t|C|zed r¥ e aH
to the m ¥ the resl- n er_communities an
ence’s spons rof IS, intent to t|zens concgrnmg ecmons ff
acate the residence within the mu-  place 0mes in resi r%tla

L e Pl Jiﬁea%ggg;f%ocesen (

8 e Sltes, aA ear on a ﬁn in".the "es
ections. E)F a|n|n thd thﬁ - homes in ues , and he
utrements 0 B CESS INC ﬁame qgen | IV Stl%

rt e Mes S ns I'S .dn ucte

ﬁeare “Hg colrjrtolptﬁedl% é%ythgo r0- llnlgt{)a Ve ea n on tr’(g '?
§ | posal sevm ta eng

.@?&SIOHS {0 sel%e”?)?o 0Sals lé?]l Pa ﬁeann% (?e(():lrg*oﬁma n I%Sa an

erCIa rewew? cortnmt|53|on Irren u%rremen el te
gestaﬁmﬂoﬂt "1 the rermc?pa? 80urt never&hehess rule% that mere
Ue proce []eemen t etw teenth he ar%les
[b] Impartial decisionmaker gl e geparent wih feabect 10
In the foIIowm case,. the vahdﬂz eS| entia areang gt rse to
of a Statute, en‘%) abuse and . critl-

owerlngaah eve 0] persona
dmlnlstratlve fa n% t0 aut OI’*ZE CIS e IfECtOf estln%
ocauon %? u IS

home llity o cua
eemOtﬁEa@/ﬁecteJ muHPch ng .glrectorsr |Srt1?/to etmgn(%0 (P %e
S R L
ﬁomg'ss nsor and the m nm rﬂes é In other m ers m%lw eq
LP Ohﬁ agajnst ga ties as to automatical
at eemsl?%}gltea\ﬂ |atega %e r| ram ren nng |

r}g Bert(y ownesto ureef)?ocess E[gal ?%m|mstrat|¥gur? - l?n |
0 %N enying them an' Impar- h rector wes te f|na|
tial dec 9 cgt% no(r)mgna%er(r) dn ﬁp%ovmg (hhdpnot

Uq

adle
al

1silonm

n Livonia
R e
court neld that admins atlvepoce ngs, easin-
a Ci mvv|chtesae mer a|ar|t
Siihslel Bl
emot |0naF % EeH roﬁ mrﬂt/}g\tﬁv\llg mgleSI dvﬁotarr]n er
ot the ess than |mpart|a

ﬁr OWnNers | VIC the director
S, Were nt meéwa Impar-

tia eo|5| ? ¢ pIOCEs (] Rignt. of mentaly il lo,

pUgROSCs y acttattn irec- se and occupy propert
or'of the “department, wnho made I the following case, it was held
1108



51 ALR4th Local Consultation—Group Homes
51 ALR4lh 1096

!hatast tute, apparent| rowdm on ultation with or a Iproval g

or oca overnment fa c atlo oca over ment units hor )

In the selg tion 0 3|tes orc mmv cation of a ?mm nit ome or

HI res| (?es fe ment e mentally ithin thfe rls
?t woﬁ ctmnwasu In the fo

rocess tights o menta retar cases agamg almqhthats c sta

erspns . urc sea ocag)xv ﬁsvo ? the rights of the. men

e e%“ara |on% e, 1 i roecion fh

tween the local, pefcipaton &= "y
quirem 0565 e court in Normal Life of
soug e acﬂmvecia b;P the sat b%U%SIag r%%geﬁcvlejr?" s '(1% Pa?%
Reerting the _argument , ad- i eme% 1123 held ¢ tashtatutri
éfs SSOCRON Of f6- 465 0 : SPonﬁor o DI

i re ifin
arent re Our}%n%?éoasa?aﬂtoen g Jgom % H

ot

Van

tarae ome for ' the

een roposed ent lly “retarded lo secure a
IV] Jl nall epsangn(t:ﬁe %unl | a]e Oy %EHSE ;ZH%V'QQZJUE%I%O%GE}/%
IYEW s 10 De locatea, i & Rome id ot, 2 applied o 3
%%entaﬁﬁéi ;rgcess ngﬁ%s ﬁ fwme ate gﬁ \stnct

ase d
W bl

5 e
%R( & Pt%g(! e. law. The sponsor o

that tat R uesfon onfained a er
a‘fe srei]ectmn raoce ure“?a“.‘é’- mit Ftc e parish eartmenEJ

ate o te oll |nspect|0n 0) con truct the ho
atu In |ﬁ {ksP at % ﬁ%daglvgraml V\(/fellf%so?\etearn{hé
x% sseﬁ ﬁ aﬁ I&H) ome completed ans
the g sabled

ment obtame an | unct|on 3 %st IS
met through grou mes |nc - eratlonq round " that the
munity . settings rather th nmsat onsor ae to ecure rior aé%
Hsnt tions, eI:ourt etermine oval o tesne from the pari
that the statute's local artAmPatlon ouncil, n |nt91 |nju ctlon
requirement Was desi % 0 IB the. court oun ome's
P ure that such home e esta re5|de S wo t con?]tltuf a
A ed Iroulq 8rocesa A nt ami
|scu53|ﬁn a d% odatio ﬁonm o Anance an that the
tween [ P dﬁrS 0 care t0t me~would not m et e cntena
mental and representa— an use ermitte é"“‘ﬂg
56 £y popeton s e Qatat e h

qua protectlon o the law

] Held valid would theretore be ol ge to ob-

The validity of statutes requiring FS'r”at %Lﬂ%rlné %?unucsle exggpr)%%



§4[aJ Local Consultation—Group Homes 51 ALR4th
51 ALIUth 1095

gfore Iocatln%] ihe home in Bhe Eartlc t|on req |rement

IStrlC'[ In.a manner similar. to. that est%bP hnSéJ t?]fO aéh rsu%ce%@%s

l1 P’ tatute, ,ust &
S0N seel l% cate a joint |scu55|oH om
ﬂar |n ouge |str|ct tlon_between t 8 grow ers 0f care
us, ras ne the ﬁPurt tha stat- to the mental K abled and repre-
gte laced essentially the. same  sentaives of the community

o b

rish zoning ordinance placed on tat te asserteq

ane Seedng 2 Vainte of et

| N W

§§T @ gh M‘% ;hgd 0 tctlon TR TG i
TR S o S
Eomtln g out that the Stafutory a|o Gaton 0 alhorze | ¢ oc tlon of

rova mremetwast re held
a commu sidence Ty the
nconstltﬂtlon ecause t e co (51 % (% {enc no cc 6

munity home In question W enta

g R

[J uneﬁ t% secure local a Provaf are%'rtspncte \?/It tnet I%LJFP#CTCIP Yo

efore. attemetln a special use BE ugﬁest Al rnat|8e ; tes
ety povidi and hean

ex/iept{o? tor ariance. J?C |0n?

statyte .a

for ¢ nsulftatlo %etwe n r? TC nceé it

aor 0? achorO 0se com[n a E‘? Fgﬁltc;%%a e court ruL[ndp H%VCOPB
H r E;Penta lehlc ) |s %e equal Erotectlon couliil no&

thﬁ mun dcl found "since 1t was not allege

held " constit

5%'@}’ Vg?i \?F eV?’SC't\jJ ek |n aglgat%tre |erg\rlllt|a%ga na

1 44% fg’% g?amst o palpably arbitrary manner.
r% an ass ciatjon of re- [b] Held invalid

ersons tnat the Stailte He It was held in the followin

e ” m?eg}%';] aof ds: il & Salle, requirng ol
rotect cupanc ?oca OVeming LTt prior

a%Nr mientp 2P ocating’ within s jurisd |ona

pro erty. g C
fled that ghe  statct e sé1ec ﬁgﬁgpﬁu?rgte %{ﬂ;gatgg tﬁhee el

E\%Qd roage(} eg 0|Ct'05%% tto mentafly persups toe g

i (I?etp

retafr
ecayse t
entaﬁ ?tar e WEre a ua3|

t e’leqis
gn tatt f ute exﬁress 2s and there
% dlgab%(s € neeus 0 suggtantlal relaﬂonsﬁn be een

entall e met hrou
goup homes, commumt St OUS?&PrOV@ tequiu - ient and var-
HS ratﬁer than In state | ?u U- !
tiohs. and that the statute's local  In Clark micl (1985. Lv)



51 ALRA4tli Local Consultation—G roup Homes 85
51 ALRJih IOSXS

463 So 2d 1276, 51 ALR4th 1077, tr ngesti otectin
the courlh he?ld ‘that ‘a statute, re- Ev a%’tt‘gtﬁattrh ? e cou

ﬁum e s,p Hsor 0rac mm same concehns
§ the mentall reg diess of whether
an erot%s% ta's?té) gor . rvaloca{ FeearrS q|m| ere

80V6Pn| uthority havi Jjurs IX re5| ens t statute barre the
|ct|?n over t g f e, VI dﬁ ocation 0 ome ne ranot er
QEH I tectlon clauses 01 t community ome dn no er
z Louisiana ClﬂtStltUtl(gp rovision 0 tne sta ute dEC ar

n assoc jation, ot mentally retar ed ? atlve flndln at menta re

ersops leased a OU €.10.an ¥ ? OES threaten ., the
one (] e tial SU dIVISIOﬂ sadet | ora communlty or the ind-

ep rpose Opecating a commu: vidu
Home fgtt‘tP EEK 0T 85, Dele rgatlon of . Iegtslatlve

gt B8 B A
b res.HSH%?B r ”HHH.CJ%E,J%W Statutes vestlnq in a state admln
court. construe te statute as  istrafiv qenc he ,power to ap-
grantm ﬂ)catJ authorities aHaolute HTOVH ation Of Co mu?[e)t
|scret|%n to a rove og isap-  nome 1or the menaﬁ a
ve t d3|te inc ? nsultation betwe teson or
[pro t]f oWners in unzone§ ome and t Ht n|
9|str|o t staewe uire cate Were eJOt}é’u in thef
osecHre such ap rova feg;} |Hg casesasnot unconstitution-

ng thelr pro yoa (i |
e ating legisfative owers to
.tne O el Bl
DErsons . a. V| e nln U stan StO On
are(f v oth 1S Si F |tuated 0 he exercise 0 mlnlstratlve
econn ﬁame ty ﬁ men-  discretion.
retard constlt te uaS| Under g statute proyidin that
|st rical  the state artmen socral ser
reu ce a |nst

P |||e|r VICeS cqul Fmensea ﬁpo%e
e t|v t|ca o eTr Sness, ﬁgqbé) ome Tor emetio IS-

mua il the re Tersons W|thout ocal ap-
tar e con g't?r?cttrg Uiring that the  proval. | |ssuantie of the |cene

uto e su stan ould substantia contnbu]t
t|a rea to an. Important ﬁn excessiye COH niration of suc
em enta lnterest in order to ur [nes ithin t
VIve constltutlona C Ea

P

gtphgd to_homes fO{ t% e?ﬁentak)

e e. coyrt found

ftanpa relationshi between g dudtha] t||e e saturesfa lure to

0C ag roval re unement and define eterm exc sswe coneen
ernment ny explicit

epartment
m

SuC Interests tration, or o provide
controlﬁng population @ensny anég stangards to gtP de the



§5 Local Consultation—Group Homes 51 ALR4th 51 ALR4th Local Consultation—Group Homes §6

5L ALRIh 104 51 ALR-th 1096

in making a Ircensrn gtermina- it e sts and how .that hrac er ectr specified factors to be that prior.to the enactment of the
ion, thr Hg not rend e ﬂe statt dp(u e chang e t irat a % t}h Jons()r ererp % A the comm ss ner rn rovrgron rng estion munici a[ es

nconstrtutona s Impermissiply — addition 0 Og%u ome eelrmrnr eth rand where to  Were permifted to enact rea ona

ee atrn% egﬁ]atrve no tot Fourt concluged” that, given thesg ocale such a reside 8 uate z?nrn ordrnances r]estnctrn#
HtFt e. court o 8 mrtatrons te statu(tie conferre standards. were prgvr e rn acement 0 g}roucp 0mes I resi-
tw the Iegrslature could nat u;fﬁntedeg%tment rsFreh?nar the exercise of mrnrstratr e entra areas ourtb ointed out
e] ate rt(s poni rto m:éke aw. It tter than arbitrary or legislative, cretion. that the provision own
make a egate to terms, ad enaﬁte to imple-

ee
o e (i, deude 8 §6. Invasion Of local - zoning rer astae a

[Hetermrne ame acﬁors ate 0f J CO "MOld Fr(eldv ntr% power Vsae 8 rrl) unr& ntial care
h)rn s U on |cht e law's ope F\} that a statute Inthe. followi (t; gs, statutes ? fex ; MOHmP
tion e§e{r Rl em ow in W]e state “commis- empowerin ministratiye f ene és nginal 1es
GoEE e o ohhta St has P e iy
crse AT firatoy  Lonze the location 01 8 cpme- ﬂ onsultation hetvveen t% ordinances and, . re ufatrons must

were rovided 0 avoid e all esidence or the mentally dis-
fo conflicfing state consti-
oo F%ve P G eXﬁOSI gag{g PBK pon. noti ﬁe m nrcr ﬁé ronayanrf statuto rovrsrons

e's sponsor.and the munrc al-
ople to” the uchntro }Itteht?te “fs' ences sponsor of gtgfﬁ vrnéur :¢hucthon %vevrv ere él % ol an

af %BTSOH In

oster ort ser-
crafg/ Fhae gtarﬁl i g?t at, W|th|n the it Itte rgardeﬂﬁe against municipg cante flong - vice ot ementa?l[)]r hanchappe
N determining “whefher a rven Aty Tor the MUNiCRay 10 ggg c nat sueh egis ton &8 &'IV? Lo o ns]tggrlrgeeemétowennt% the st(?te

statyte . proviges sufclent alternative ”site ovem retarga
dar(%s thlg statute myst he re ﬁgaﬁ}@?gﬁt ango agct?ons ri r]ot ct an en}orce Z0ning oranances. tron to authorize the ocathon of a
a whole, the standard should eas uncon rtutron lly.“dele te egisla “In_Livonia v De artment of g% m(u %/réasr ence for. the men-
reasonabl precrse a the su Hect five ow(e trve Sﬁv 3 ds 98 423 Mich 4 ta le upor}] notrce to the
nkatt]er re urreﬁ ermrs In ght servrn that W e tﬂ he court, held  municip arty the rsr ence's
ot the deqree lo I]te sub va stat te grovr ing at a é) sor of i ntth to ocate t e
will re orfe.re ence within te municipall

é)O stantly . chan

%_‘ COﬂStItU ona
InH ISCl'etIO mln rou
fr.s

re u rn and the statute mu ve a nc}){ %n it rmrtst rstur[) resrd%nts ﬂ or unr or the munrcr a %
o | ée e construe coner f cretion rs to (r]ense in"accordance Wit oce tor est at rnatrve Sites,
mrnrstratrve iscreti n Berate an rovide sta ards ures requrnng notice 10, a rng cro S, WS
ar ower, no\tv %qr atrve or ar XErcIse, e court ﬁroanr ge munrc rn vad In ntron
ower,Witfr’ respect ate tat a rebcrse or specr IC cate rtte HY% fgo |sc

sta under . review, . te cour ormula need not be furnished d a 0¥ﬂrefr entra 20ne n exem rnst ontentron
Hote rovrsron requiring that a etdwe? >1 ility an the adap- og use permit req the' trt rnterer th en or %ment
etermr tion exesr e oncen ar?n 0 rsatrve olicy. o Infl- ents, desp rte argument %a zonin or na ces. Obsery-
[]a ion be ma e wit eeren t] YV riable condition ﬁessen the sfatute Violated a state constitu- |n that. whert ca ordinance Is
t artrcu munrcrparg 0t F rrJI%ram and that It Is tron rovrsron ranting to munrc- rn rion rct wrth and hm ers state
n osed home Is to be cate enou h | Ib Islature lays own Inalitie power to enact ordi- IC po rTc the ﬁr rnance (Y
H tre ar dte nuﬂr er o eﬂ g nche secr nces vvrt Fﬁect f0 pr}ogert ot bﬁ rce court rule
such home oca ther.m el tan ras. gsu es | e £ court ex ained that g{ that the. municl sor rnanﬁes
Pcbpgdtres an] urt er provrsron fal %as rn IS reasona vrsron re erre t0. the power were void t%t e tent t t the
orbi the oca lon " of ope practic to teconrg nrcr over its.own pro er would rohr it the use of the oI
garou ome Wlt In a certain TCtl]S Hés 0 le e regu teh rat er t rrv%te h) vrﬁ dt ue tion as a com undjtz res|-
another SH ome. The ecourt conc dedtats e wr rn rts an kno - eHe for the enta able

court as C nstrue the statute 10 statute under revrewcear a anot er. state statute a- a commepted that agencies
req urrete eyar ment ho consider F terpr ﬁomén B\ J resicent co e to munrcr Ities a general  formin unction of su stat |

ne overall residential rb r]acter of facility for the disabled.” set fo t) ower to Fnat z nrn ordinance ﬁtatec ngern Ft matters. 0 u
the surrounding neighborhood a  procedures to air community o nd other fand use reglilations, and health and welfare must be able t0

m2 1113



Local Consultation—Group Homes

§6 Local Consultation—G roup Homes

51 ALR4lli 1090

act freely of ) ntervarlrnaqn cb
conﬁerns and VY 8u nind
contlicting local ordinances.

[l Necessrty notrcF
consultation, of approva

87. Fewer tesidents than statu-
tory mrnrmum
he foIIo case, the court

he| Xj at com |a ce with statute
requifin te 3!%0“5(” 0 ro

i ¢ |

é\{g Srrttene Otltﬁf
nrcr alltrLrn \I\Iﬁ

cated, WaS Lnnecessa
where

e 0 gﬁgts'dehntﬁse'tev‘tgrest |

o g 0 8

] %ﬁs%%oafgs e géa gzr?

ence 10. é e mu
tne residence IS

court under a Ptatute requrr
the. Sponsqr o rt)roosd
muni rsr ence rg he men-

led to_provide advance

IS
tt/ce fa IS Inten to Fsta lish such 1t
a residence to the local 0g%]overn
ent unit vrng Tr ction over
epro ose Sit teresr ence
that' such acvance notice noé
gurre Weretestgtut clin
hem’r‘éﬁﬁlty £ enrtels efrlr%egoror
?mentg ar?rsableol Individuals
the Tes en e in Uﬁs ion Wes
ouse only. three suc gersons
\fersrng an Pru ction %% Inst es-
tal (s nt e residence en-
tere %noun s of noncompl-
nce vvrt e notice re Joq[urrement

gEn it e rhet Ge

e |nten ed 10, proy reater
community Input Into the se?ectron

1114

51 ALR-1Ih 1096

handicapped. The

court further
stated t t aIthoc

the statute the C urt
n another pro

of srtes for such r

:@

|n ar aS ZOﬂ

dthatr vrewo the
h We |ngs an ta

uous langua
g resr entrg acll rtﬁ“rgg rtl
y the statute, was ¢ ntemplate

§8 Eﬁectoflocal zoning
case, the court

or srn e am

89. Site saelected before statute

cure srte a OV
governing a OI'J/

In the followrn

Eom the local
the followin cases

te admrnrstratr e a

rov o a Jocal.
case the court

dwellings, eve ter con Ut tlon

statu e PT]YESS

SUuc srte OI'I'

urn astatute ex re
to the e?tvgtrve t?ate

s an othenNrse provrdrn
f 46grSCI ﬁrév'

he. court constru

thﬁt the ons enta heath to see

nsu ltation of t e

rqcaurrt”re t

tUI’ e Was |na

een com ete

t “r'%rr‘% ‘t%”tt

rtervening decrsron

or sing e amr

ﬁnn%a trthb v




§9 Local Consultation—Group Homes 51 ALR4th
51 ALR-tlh 1096

dejgar{rene/\r}ts ﬁlleged Larluigrgo rr:o
P E) vat atrn@ P

s fori
Censes |ssueadS y the oqher agency

|ntent to locate a
TESIC[.S

UnICLP
“ﬂ ni nce or the. mer]
[ally gisaole WI'[ In the unrcr

OWIT}%] he mUﬂICHJa er
tlﬂ Ime t erea fter wit Ich to

ctor. a g ernative. sites,
ﬁ rovial or a ?HH] stratrve
eali (\;NP] event 0T fallure. to
agree witnin t tlme Was deter-

ne |na ICRl le'In CO un|t
Boar

{\é\er&sa tar a;r zg(?%ﬁy i
n.waa by

etl-
t| n.see m%p icial. review o?
decision a

i o i
}ence the court z?oun'd"ﬁh esrste
tﬂe g(e)atrr n Ead t1een se crtr;d{ wit

mmunrtg resrd;e pnor to a‘hg
ectrve e%t the artrsetgIt L
endd to Use the stafute, whtﬁrter

e o necRsen dé'r”tgas
gulrjde?rne Po esta (hshrng tﬁ resra

P9

Browc
97 Mrsc%l 1?%
the court , under a statute

em owepn ﬁre state . commis-

sioner of mental retar atron to a -

rov ocahon of a

esr ence emen)ta n;c |sa
ter consu Itation een

sponsor 0f the residence and t

uni ich 1t Is
posed b [glocat@ Eataspo Sor

1116

OC
Séﬂg&ﬁiﬁ Sl

could not e }4 the statut
[ocegur to obtal a]o%rova
(51 “ecmmrs er when
farle too tarn proYa
al authorit |ef h
ame site prior [o the e egtw]
est u&e taﬁ) earg
oo(ns a sou een
site ap u a clty Ian
nrng o |sron gr or to ea
rH t of t % and
nra t teco mrssonero
n}e ta retar }k nactment
0rt sat tou ?1 t
Provrde a It Was tg
0 SItes Se oted rar to
h te te [0 m|35|onr
Bat the srt I question ot
een sq seecte In vrew
rr)onsors actr n |n releasing
Phos ective se e 5 e sl e rom
elr_contract a er the gannrn
commissio ﬁdenra and berore e
actment of the statute. A permit to
renovate. the U{nrses or u e as
communi rh ence wes thereaf-
ter (ssue the CI |n response
to the com |ssrone s determina-
tlon,. an own IS, "d e
vrcrn 8 sou udicla
onae uonsor
ollowed the sta utor Site se-
ectron roce U de e C urt nev-
8 set asl ethe cot Ifnissign-
Fs]ron and resr.nded the
ermrt e court roasr Jed that o
ermit the sponsor [0 use the S t
tor¥ procedure as . Secon Vﬁ
osecure the approval é ad
een .denied 9tou eywou
ermrne the grr [)J/ ressed |n
the st tuteo ouraging co-oper-

fion . H state a(ﬁ oca? au
{ OYIIIES Ir. the site selection g
Cess. S0 as to ensure acce tano
communjty  residences Y 10Ca
communitres.

And in Gedney Asso. v New

51 ALR4th Local Consultation—Group Homes
51 ALR-tlh 10%6

i B e

statutor requ rements of notice

tes oro |p ose cmm

esr e ce for i enta
to) e muarc é)a

|s to be locate tunrtB/

temunrcr 0. approve, 0 defc

orsu§ estate ﬁatrv sites, and for

Pa[no IStrative eélrlﬂ(ll (i%réémunrﬁe

D“”;<

ections,
ocafion at a ga dtrcu ar s
pom unt resicences
state eartmen 0 menta
tar fion sevéral years prior §
ctrve 2o 01 e o tufe, n
|ewo rovision of that statute
hat |td ot app wrth resrr)ect 0
ites selected or(rjs Rrr
to the statu es Veffective oate
urt ageor a.con-

arnt r nucar ve re |e rought
rﬂn roper,, own rs
afle |n nonc lance” wit
tatltory  requirements wo d
smrsgd nt asenceo plrog
aa one |tsfianstof’o & nh

residences. at fhe. propose
Prgror| tto the e ectrvg ate of th

§10 Addrtronal notice and con-

In the followrng C e it was helg
hat the. spons

ropose

Jnm nrgfe desr enoe or he men-

g unrcu) ﬁ (?V&P ﬁ
tice of Its itent to locafe t
reﬁr ence |th|n the municipality

It se ecte a New. propq Fed

srte or the resid ence aAt r failin
10 rec agreement with the my-

nicipa t}g oncernrn prevrousx
ro sites wrth cerfal

|xed by statute.

Under a statute rgqurnn the
?or rﬁ

e o Bty Ol
0 gIye nottce 0 ItiS Infent t0 £S aeh
sidence s 0 be

|shtere ide cere Jhe munrtcr

foate and aﬁo ?npent&% I?nu?u]cr-

By {0 Gap efeater o

Ee sugges alternative srts or

Aegtt telocatron ot any such

res| Jrcel vrgt vmlnlttro rt e co rt |§
J0ge Y Ioong

Rourg
Yp d 53, eIthha where

stage office mentfa retar atron
the munrcr artcy alled to a ree
on d srte or dommuné%b esr

dence. within 4 rSjte

selection criteri

state office, an ce S se
uently ¢ an 5 ItS se ECtIOH (fl’l'[e
fla an d ne OSE it

Lo T

or ob tron or a

erl
tnam rreno G e It

[ (5 that by the time

ﬁn tZtate glecte g new Sjte,
the munr t 0 artrcr-
oat se ctron rooess
rea ex ired, the court

OUI’] f &tj state's ‘actjon effec-
IVC% denie at M gt wit resr[)ect

he sgrrgﬁ\sv n P atr ngrte |§h i

tate's actron ave upon t e
armonioys wo relationshi
=nvrsrone bg e |s tur]e he-
twee ate agencies, an

unities jn the. esta
IS ment 0 dommu tg | regr ences

e

con
wo(t eentr Etoa econd 0
no. liunrty to work with the state in

1117



Local Consultation—Group Homes 51 ALRA4th
51 AUHIli 1096

the designation of potential. Sites  homes were licensed, since city of-
comrﬂyrn vvrt?r the ngw criteria P cr sa r? concerneg res ent%ly had

met to dSC 5s th F rog
IV. Propr ,tly f particular I]OI'ICG sure an I'E councll
ultation,

con or approva Wer r?cea]ttrocr? 6e %)

. A, g i rherar pofieg
proving %‘Iated that althou ?1 Hr n at%z

[a] Bureau of inspection nlgee Y%\GB!S(%“S ﬁ rhance vrrgs

In tn oIIowrn? cage, It\l\gar‘»hdd ufficient, an?imrounr?mo evidence

ol e sporsor of el the ¢ Wners
{t%sr?a]llf rtfg ur%ed sﬁhstantﬁ? ﬁ Jbeent&%ﬁgﬁm&éorenraﬁ r?éte
tamhe%eahhhhmm

g mes [b] Supervisor

ra icensi

g Eeyn tot Coun| the folowr case, the court

eSInat q(vto 'the a CJe he att P%rh)oro a pro-
a

munCIB IE){ e .thosg officials ose comm ni for the
recelV U ert rn?ﬁ Irect, no o cnra
tice of the sgonsor's g PF \erﬁt a statute regurrrn

el S0 TR i
e pourt jn rvonrav par
merr1 0 %ocr SSer(tV\}\?d 1553 1% E)c Ft)e t %ow?;mseu tehr\rﬁé%r ntacts

that notrce %;v the & Fment 0 f townshfgn V\B(?

er o

soclal services to a city purgau 0 gﬂg‘ IH]G agent its

Inspection of |tS Inte lcense  DUSINES

S °‘Ps%%s°toe£‘ttt‘u't’e’h rH‘S VDe%%”rte”I 8'

%mwh%ht ot e e o e

nor tec coun(Pfa Hesr healtﬁ aed coer%arhen Qrvr 0th rr%ghas

aento a unicip lt astatue urr fhat t

re a pro ou e Wi artment afinin c
ocate ast ysprort trn a resr ntr ort
ensrn e home, o enta an an
in ureau ms ec mum s t e avrce an

o a designat r ons aro ove rh
ecr cer orc ncl notr o temnr art

ae ggs i ethat et go%r r”eXﬁr conten{rr]oe 5,0 reo ectit gwﬁg? I}ﬁ

rp rece}e] ﬁ HE rhog p{ )

ctua abet e ne a,pro
ect notice 0 3 h

epariment’s - home t ttﬁ sfatute hay ne!p een
plans more than lé r?ays gorete complie WI'[FI because the depart-
1118

or transact

cen-
tters ¢ cern-

51 ALR4th Local Consultation—Group Homes § 12[a)

51 ALR4Ih 1096

ment had co uI nly the town v e sif 0]
su ervisor i r? X 'htar 8Ee8 Eho[n ﬁe ocaﬁ Lﬁov
cussron ome ata mmental aut orrt havin d
ee(tjrn eore the tow rctron over t e te_ It in
oar irmi adenral ofr un 5 Ermﬁ Ifé 0 8?‘?
tnre relie tot gro[rﬁer 5){ ﬁ th Cir
the court noted th atute |d 82 8 gr rou
not rescl e any. epartacuar 3 S0 d93| tflat teson
e hras ich 6 ic H con- sor's Infor (ionta S with the
? aéro e Sou mayor and officials o teCr

oun atsr esu rsr r}] eart ent. who rnomed
ammero %srg the onor atter rovaw
%v co. shtu ed the vernrn not éec} Ire ater w
0 the towp, come esonsrotecrt}r
tow shr S aqent or the tansac no constrtut sufricient compliance
thono | itstegal husiness, he was re uirements of tfe stat-
telo ICal pErSon orte ear ute rrmr ermanent |nhunc
ment 0 contac rn see on a arnst er_operati
cean cns arno e 0Wﬂ eho esmi% thecr aterrt

oar urther t ourt  received complaint cone Ing the
? ound rorﬁterecor h tha P

i
'”hn Shin boald ha. ﬁirn %gtrebe%n %t%tH%e ﬁ] V\r/ﬂenta au-
[c] a;\rﬂr: or Clg?%rc su%%spsvgn rnCtlorl ﬁ
i IRy il il
planna}ﬁra ?cra(g AT satr@yh% drsa er%a t}(Zat rarm

a

ulrements . fa stagute prov Pé’ ag’ré
court conclu at although h
ﬁt te S onoar 8 ro B4 mayor an ?ter Iy ol ha

g for e’ nta ativerfently misle nSor,
ng T tahrrre?htﬁre?t rov th tgse oficis were not vrensggga Oth
%rrtrf havr}?a uerr thetr'g” OVE{ator requrre ents ts OF tYr statute. oy
other oficiels, efe ol agents
rf]dthe g s trve 0 T0 eq §12pr§b’f38 éency of information

C
and a be ad w :
a] Names of lessors of the resi-
maorﬁﬁ Wote o7t at bo% [a] S e

rﬁ)go m% g esrg?hlrhtﬁnrr% rrn% Fr])r In the following case, it was held
the mentally handrcapp d Io secure  that a notice o{] gpp?catron or ﬁt

ﬁa r[‘eﬁ’ ! f(tq %jﬁegarm% Fhe Sgrzlp%d\ééwgrt aidin arnstt (Lpon-

0V rovr ion
utroPrgf Rt ervenrng decrsron e home o't fngUﬂ

1119



§ 12[n] Local Consultation—G roup Homes 51 ALR4ih 51 ALR4th Local Consultation—Group Homes § 12[d]
51 ALRlih 10% 51 ALR4th 1096
||censr of several roojp hom%s the residence to the. local. govern- an aqmrnrstratrve decision a rov a}g S0 that Brecrse identif |cat|on of
or t emotionall shurbe rnent unrt avr nsdrc over 9 crar%n the resr ﬁ proposed  Sites 0t eces-
rven a state geHytotemu esre ence been within the boar srbrnsd ction, t sa to presentation o} the town's
rcr alr |nw |c the’homes were comJ) t 958 e SR - court re{ece oar 'S conten- at an 3 mrnrstra W eanno
cate Was n t sor's Tallure dto ecifically identi th that fhe use of areas rather ? its 0 agctrons t0 esta] ishmen
|crent for re to melu ro 06 rg the notice, ?ﬁe ||c srte |m roper, of the residences within the fown.
e names of t es ors 0 the %r estatute did nof require arfment's [c] Published data as to similar
res eng rope tres ere stat te such identification. notrcewassu crent srnetesta o|

L uired that’ this~ information Under statute r quirin ot Tequire the des natro residences In area
ept confidential. SpaNsor of a prop ose ?necr Ic srt%s In tﬁe notice 0 In the followrng ca?e |twashelg
Construrng tatut reournng e or ementa ’Hma%etét that the. s el 1, rOpOseC
the de#)artm to social servcest |ve en Not Ice 0P its Intent An |n PIea tVaJe v taﬂ?‘m(}] }H? ceetr A
Hrve tice of an a icatlon or to% the res ence to the ||tes ervrBes tet ICIEN tt P g
SRR G T il 1S b IE e dely S O
emotro al % wbed to the dn fnate a||o e mun o % SRour ihe aedt recen s 6 a
ﬁre It IS Pro osen t\o/ %r C}/} avs ea ter within e that t e fa ure o a s onsor Doaions

1 ania 0 a ove Object, or U g 0 mﬁr%s?nentamle?a srm DGR, e e

PIG%C&% gtt e CO;E[EIa %\l '[ |t P £ Jy
ESL altgtnative S|IEs, ou
\EANEE g éﬁy“ éet%dgr.ﬁnéee i o 5 T @g%ra

r
"tOt VID ate fne S'[ﬁ'[U'[EP% omi rn% cate the reside ces of Invall- tar a Iﬁb ev 0 ent

fom IS notice %h 22%}'1?5 iR ﬁrv %S Qi 2 d ecrfron % he state com- trs

eSS of seve[]al fesences T be that i tow » fa| lre to obiect missoner erneesrtrtl i tare nattrgnaﬁr court e

DAsa
at co ance ,Lﬁ
c%ﬁ In a particular unlr]cr onsor of ac m nrtYeresr

roup nomes, even though  witnin the 40-iay period to a i
Jne stae urreg e a picart a\ 0 loc eySl‘J)C a residance id
for licen eto isclose thsr oma- ot ol e ‘exclise ﬁar e statute required tha r the menta h
tion, tOt ep artment. A rmln a I e sponsor’s fa []ure to 10entl |X onsor give \fvrﬁte Hotlce ] Stat te, rtﬁgum the S ons 0
enla 0 h nctive relie tice a proposed site Por tho AS intent fo estahlish suc h eXQCU Ve officer
an nel orrn oJ)egX own resr Ce, 0 serBrn that the sfat- ence tot unicipality in cte munici tﬁ/ CC%)
er an an tive decision dﬁ not require n eaes| nation |t ropose t %cateteresr nce emost recent |se
ﬂ license the rrres nwue stion, } artrcultar SIte 'In"a Sponsor's rovid ([ that the sponspr I con ernr es a ocations 0
e court n te the' statlité notrc of intent. suc notice. ma recom en one srm al s in e area, vvgs
rovid e that an agobrcatro r more srt]es r the res| Pot vrtrate r)(the su ?e uent’ pub-
rrese and matenaé mitte ommun |an gBd ervrgg attest fute cation of a ne l[r ere
ther wr be kept confidential unti }\8 y mf Qfgt c nt[){ en amende éo re W e Gt st mnsor
sou rP n a contest rcatrg ﬁ progose Sites, tF te most recent avallanie at tne
A i a“tt‘ b A S
Eﬁrrne e dacrelre, PO ) th & Selfe requin Pihe depart nofice ViDated te J’S (d) Community support  requie-
Tom its notice 0 applrcatron to the grve not Ce 0F ifs Inteft o otrce req urrement hut ruled, t
Ci Sta a o m(liln resiaence the town was not’ prejudiced éwasheld in the following ¢ e
bl Identification of residence srte o t enta Isapled t0 the calse it Was actu vised of [ a statyte qiving a municipal-
[b] Identification 0 mund |c the residence fhose st Jutonnal, ) rt o alter ece n\tg Hotrc
Jte courts in the followrn |s to ate esr natr)é; '& also pointed out t t unﬁ ro osa to. Jocate, Within 1t a
helo that A statute, rce%ur notrc oca n] ar statute, "the town ha r}o f t 1 resr ence, for the men-
HasIdence ré‘ PR °Sr%enta i trﬁ%% “’"" D Bionosed ek (st e Sutaplty ol %P%’ﬁ& C mr'%%nt? o gt O
give notice of |ts Intent 1 estalls gence would be locstee i\efﬂrmlng sucﬁ reSidences in the Town gener- the munrcrpa?tys falite 1 obrect

1120 121



§ 12[d] Local Consultation— Croup Homes

51 ALR4th

51 AI-RIh 1096

or recommend altemaiives within
the 40-day period could not be
excused by the sponsor’s alleged
vagueness in describing community
support requirements L'r the resi-
dence, where such description was
reasonably specific.

In Stony Point v New York State
Office of Mental Retardation etc.
(1980, 2d Dept) 78 App Div 2d
858, 432 NYS2d 633, the court
held, under a statute requiring the
sponsor of a proposed community
residence for the mentally disabled
to give written notice of its intent
to establish the residence to the
municipality in which it proposed
to locate the residence, and allow-
ing the municipality 40 days there-
after within which to approve, ob-
ject, or suggest alternative sites,
that a town’s failure to object
within the 40-day period to a pro-
posal to locate such a residence
within it could not be excused by
the alleged vagueness of a spon-
sor’s notice of intent in describing
community support requirements.
The court observed that the spon-
sor, in notifying the town by letter
of its intent to locate a community
residence for mentally disabled
persons within the geographic lim-
its of the town, described the na-
ture of the ci «.templaicd program
and, in a general way, the demands
that the program would place upon
community services. The court
ruled that the sponsor's description
of community support require-
ments, which stated that the resi-
dents would be doing their per-
sonal shopping in the town and
would participate in recreational
and leisure time activities available
in the community under the super-
vision of qualified stalT, was reason-
ably specific.

n»

§ 13 Timing
[a] Consultation

It was held in the following case
that consultation between the
sponsor of a proposed home for
the developmcntally disabled and
the municipality in which it pro-
posed to locate the home was
timely, where the sponsor had not
made an irrevocable commitment
to the particular site at the time of
such consultation.

In Distel v Department of Mental
Health (1984) 138 Mich App 570,
360 NW2d 249. the court held that
the state department of mental
health had complied with the terms
of a statute requiring that the de-
partment, “before planning and
locating” a residential home for
the developmentallv disabled in
any municipality, seek the advice
and consultation of the governing
body of the municipality, where the
depatiment was not irrevocably
bound to j lease of the residence
property at the time of its contacts
with a town supervisor. Property
owners in the neighborhood of a
proposed home sought injunctive
relief against itr establishment, ar-
guing that the department’s con-
tacts with the town supervisor con-
cerning location of the home were
not timely under the statute be-
cause they took place after the de-
partment had entered into a lease
of the premises where the home
was to be located. Observing that
the purpose of the statute was to
provide local authorities with a
meaningful opportunity to express
their views concerning establish-
ment of group homes in their com-
munities, the court held that efforts
to seek their advice and consulta-
tion would be timely if made by
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the department after initial plan-
ning and prior to an irrevocable
commitmcent to establish a home at
thc proposed site. Accordingly, the
department's contacts with the
town supervisor were ruled timely
where they took place prior to final
approval of the lease by state au-
thorities.

[Al Objection or recommendation
of alterratives

Applying statutes requiring that
municipal objections to a proposal
to locate a community residence
for the mentally ill in the munici-
pality, or alternative site recom-
mendations, be made within a cer-
tain period of lime, the courts in
the following cases held that a mu-
nicipality’s failure to object or rec-
ommend alternative sites within
that time precluded it from doing
so later.

Under a statute requiring the
sponsor of a proposed community
residence for the mentally disabled
to give written notice of its intent
to establish the residence to the
municipality in which it is lo be
located and allowing the munici-
pality 40 days thereafter within
which to approve, object, or sug-
gest alternative sites, the court in
Stony Point v New York State
Office of Mental Retardation etc.
(1980, 2d Dept) 78 App Div 2d
858, 432 NYS2d 633, held that a
town could not obtain injunctive
relief against the licensing and op-
eration of such a residence where
it failed to object within 40 davs
alter receiving written notice of the
sponsor's intent to establish the
residence within the town. The
sponsor notified the town by letter
of its intent to locate a community

residence for mentally disabled
persons within the geographic lim-
its of the town, and while indicat-
ing that a specific site had not as
yet been identified, described the
nature of the contemplated pro-
gram and the demands that the
program would place upon com-
munity services. The letter also
specifically referred to the section
of the law under which the sponsor
was proceeding, and recited both
the statutory responses which the
town could make to the proposal
and the 40-day period within which
such responses were due. A meet-
ing between the town board and
the sponsor was subsequently held,
but the town failed to suggest one
or more suitable sites or to object
to the establishment of such a resi-
dence in the town within the 40-
day period, and registered its view
that no safe location for the resi-
dence could be found within the
town only upon being informed,
10 months after the meeting, that
the sponsor was proceeding with
its plans. Reversing an order grant-
ing the town a pre>; ary injunc-
tion against estal ...i.ent of the
residence, the court ruled that if
the town had any objection to the
establishment of a community resi-
dence within its confines, it was
bound by statute to voice its objec-
tion within 40 days as indicated in
the sponsor's letter of intent. The
court rejected the town's argument
that it could not have raised an
objection until after the 40-day pe-
riod had expired due to the alleged
vagueness of the sponsor’s notice
of intent with respect to commu-
nity support requirements for the
residence and the sponsor's failure
to designate a particular site for
the residence in its notice, finding
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that the sponsor's description of
community support requirements
had been reasonably specific, and
observing that the statute did not
require the designation of a partic-
ular site in a sponsor's notice of
intent.

W here a city objected to the site
of a proposed community resi-
dence for the mentally disabled
and suggested to the residence's
sponsor 14 alternative sites, one of
which was selected by the sponsor,
the court in Oswego v Prevost
(1982, 4th Dept) 91 App Div 2d
848, 458 NYS2d 414, app dismd
58 NY2d 1033, 462 NYS2d 443,
448 NE2d 1354, held, under a stat-
ute allowing a municipality 40 days
after notice by a sponsor within
which to approve the proposed
site, suggest alternative sites or
oppose location of any such resi-
dence within the municipality on
grounds that such location would
result in an overconcentration of
such facilities, that the city's failure
to raise such an objection within
the 40-dav period foreclosed it
from doing so later. Noting that
the purpose of the 40-dav period
was to enable a municipality to
hold preliminary heatings and pur-
sue its own investigation of the
matter before determining the
course it intended to follow, the
court reasoned that the municipal-
ity must choose its course within
the statutory period, since preju-
dice and cost to the sponsor would
inevitably increase with delay.

See also Oyster Bay v State
Office of Mental Retardation & De-
velopmental Disabilities (1985, 2d
Dept) 115 App Div 536, 496 NYS
2d 61, in which the court held that
the sponsor of a proposed commu-
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nity home for the mentally re-
tarded was entitled to continue
with its plans to establish the home
where the municipality in which
the home was to be located failed
lo properly object to the home's
establishment within a statutorily
prescribed period of 40 days from
receiving notification of the spon-
sor’s plans.

In the following case, it was held
that a local government unit's right
to a statutorily prescribed period
of time within which to suggest
further alternative sites, after a
sponsor's rejection of its original
alternative site proposals, was not
violated by the sponsor's action in
scheduling a hearing before expira-
tion of the statutory’time, since the
hearing was not actually conducted
until after the expiration of such
time.

Dismissing the petition of a local
planning board to annul an admin-
istrative decision approving the lo-
cation of a community residence
for the mentally disabled within its
jurisdiction, the court in Co. Imu-
nity Board No. 3 v New York,
Olf.ce of Mental Retardation & De-
velopmental Disabilities (1980. 2d
Dept) 76 App Div 2d 851. 428
NYS2d 520. held that the board
was not denied its right to a statu-
torily prescribed time within which
to suggest further alternative sites
after the residence's sponsor re-
jected its original alternative site
proposals, by the sponsor's action
in scheduling an administrative
hearing before expiration of the
statutory time. The statute in ques-
tion allowed the hoard 15 days
after rejection by the sponsor of its
alternative site proposals, within
which to suggest further allerna-
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lives, before it could be concluded
that there was sufficient lack of
agreement to warrant the schedul-
ing of a factfinding hearing. The
court found that although the
sponsor had scheduled a factfind-
ing hearing only 10 days after re-
jecting the board’s alternative site
suggestions, the hearing was not
actually held until 23 days after
such rejection, thereby exceeding
the statutory period within which
the board could suggest further
alternatives by 8 days. The court
ruled that the board's failure dur-
ing this 23-day period to suggest
further alternative sites, or lo seek
deferral of the hearing in order to
posit further alternatives, justified
the sponsor's conclusion (hat there
was sufficient disagreement be-
tween the parties regarding a pro-
posed site to warrant invocation of
a formal hearing.
€] Hearing

It was held in the following case
that the failure of an administrative
agency to conduct a hearing on
municipal objections to the loca-
tion of a proposed community
home for the mentally ill within a
certain time prescribed by statute
did not render the agency's deter-
mination void, where such time
limits did not relate to the essence
and substance of the act to be
performed and the municipality
was not prejudiced by the delay.

In Pleasant Valley v Wassaic De-
velopmental Disabilities Services
Ollice (1983. 2d Dept) 92 App Div
2d 513, 459 NYS2d 109. the court
held that the failure of the commis-
sioner of mental retardation to
conduct a hearing on a (o.vn's ob-
jections to the location within it or
two community residences for the

mentally retarded, within a certain
time fixed by statute, did not inval-
idate the commissioner's decision
authorizing the establishment of
the residences in the town. The
statute required that the commis-
sioner hold a hearing on a munici-
pality's objection to the location in
it of any such residences within 15
days of a request for such a hear-
ing, but the commissioner did not
hold a hearing on the town's objec-
tion to establishment of the resi-
dences in question until 61 days
after its request therefor. In dis-
missing a petition by the town for
judicial review of the commission-
er's decision, the court held that
the 15-day provision was directory
rather than mandatory, since it did
not relate to the essence and sub-
stance of the act to be performed.
The court said that the commis-
sioner's failure to conduct a hear-
ing within 15 days of the town's
request actually benefited the town
by giving it more time to prepare
for the hearing, and that this tech-
nical departure from the statutory
time limit did not frustrate the
purpose of the statute to foster
communication and co-operation
between state agencies and local
communities in the site selection
process.
Id] Derision

Courts in the following cases
held that an administrative decision
to approve the location of a com-
munity home for the mentally ill
within a particular municipality was
not invalidated by failure to render
the decision within a statutorily
prescribed time after hearing on
municipal objections, ruling that
such time limits were directory
only, and not mandatorv.
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In Pleasant Valley v Wassaic De-
velopmenial Disabilities Services
Office (1983, 2d Dept) 92 App Div
2d 543, 459 NYS2d 109, the court
held that the failure of tl.e commis-
sioner of mental retardation to
render a decision on a town's ob-
jections to the location within it of
two community residences for the
mentally retarded, until just after a
time period fixed by statute, did
not invalidate the commissioner’s
decision authorizing the establish-
ment of the residences in the town.
The statute requited that the com-
missioner render a decision on a
municipality's objection to the lo-
cation within it of any such resi-
dences within 30 days of hearing
an such objection, but the commis-
sioner did not render a decision on
the town’s objection to the resi-
dences in question until 31 days
after the hearing. In dismissing a
petition by the town for judicial
review of the commissioner's deci-
sion, the court ruled that the 30-
day provision was directory rather
than mandatory, as it did not relate
to the essence and substance of the
act to be performed, and that the
commissioner's failure to render a
decision within 30 days of hearing
did not frustrate the purpose of
the statute to foster communica-
tion and co-operation between
slate agencies and local communi-
ties in the site selection process.

Similarly, in Oyster Bay v Webb
(1985, 2d Dept) 111 App Div 2d
760, 490 NYS2d 247, the court,
reasoning that a statute requiring
the state commissioner of mental
retardation lo render a decision as
to the location of a community
residence for the mentally disabled
within 30 days of hearing on mu-
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nicipal objections was directory
only and not mandatory, held that
a decision rendered more than 30
days after hearing would not be
annulled on that ground, at least in
the absence of undue delay. The
court accordingly affirmed an ad-
ministrative decision to establish a
community residence at a location
other than that desired by the
town.

§ 14. Nonattendance by agency at
local meeting

In the following case, it was held
that a state administrative agency
had fulfilled its statutory duty to
co-operate with local units of gov-
ernment in selecting sites for
group homes for the emotionally
disturbed, despite its failure to at-
tend a meeting with local residents
and city officials concerning the
location of several such homes.

In Livonia v Department of So-
cial Services (1985) -123 Mich 466.
378 NW2d 402, the court held that
the stale department of social ser-
vices, seeking to authorize the loca-
tion of several group homes for
the emotionally disturbed in a par-
ticular city, had complied with a
statute requiring (he department to
co-operate with other state agen-
cies and local units of government
in administering an act providing
for the licensure of such homes
after notice to and consultation
with the municipalities in which
they are to be located, where the
city's only allegation of nonco-op-
eration was the failure of depail-
ment representatives to attend a
scheduled meeting of city officials
and concerned residents regarding
location of the homes, which meet-
ing the department claimed it was
not aware of and lo which it had
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not been invited. The court ob-
served that department representa-
tives had attended a later meeting
with city officials and residents, and
accordingly affirmed an administra-
tive decision approving the loca-
tion of the homes.

8 15. Informal contacts

In the following case, the court
held that informal contacts be-
tween the sponsor of a proposed
community home for the develop-
mentally disabled and a town su-
pervisor constituted sufficient com-
pliance with a statute requiring the
sponsor lo seek the advice and
consultation of the municipality in
which the home is to be located,
where the statute prescribed no
particular method by which such
advice and consultation was to be-
sought and did not require that
consultation be actually obtained
or that any advice be heeded.

In Distel v Department of Mental
Health (1984) 138 Mich App 576,
360 NW2d 249. it was held that
the state department of mental
health had complied with the terms
of a statute equiring that (he de-
partment. bi >re planning and loc-
ating a rc'. ntial home for the
devclopmenljlly disabled in any

municipality, "seek the advice and
consultation™ pf the governing
body of the municipality in which
the home is to be located, although
it merely had informal consultation
with an official. Property owners in
the neighborhood of a proposed
home sought injunctive relief
against its establishment, arguing
that the statute had not been com-
plied with because the department
liad failed to obtain a discussion of
the home at a public meeting be-
fore the township board and had
only made informal contacts with
the town supervisor concerning the
proposed home. In affirming a de-
nial of injunctive relief to the prop-
erty owners, the court noted that a
public meeting had. in fact, been
held. The court further observed
that the statute required only that
the department "seek" advice and
consultation of the local governing
body, not that such advice and
consultation be actually obtained
or heeded. Also noting that the
statute did not prescribe any par-
ticular method bv which advice and
consultation was to be sought, the
court held that the department's
informal contacts with the town
supervisor constituted sufficient
compliance with the statute.

Consult POCKET FART in this volume for lalcr cases
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HOUSE BILL NO. 53
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVE MULDER

Introduced: 1/13/97 j
Referred: State Affairs, Finance

A BILL j
FOR AN ACT ENTITLED

"An Act relating to the authority of the Department of Corrections to contractj
for facilities for the confinement and care of prisoners, and annulling a regulation
of the Department of Corrections that limits the purposes for which an agreementi
with a private agency may be entered into; authorizing an agreement by which;
the Department of Corrections may, for the benefit of the state, enter into one
lease of, or similar agreement to use, space within a correctional facility that is
operated by a private contractor, and setting conditions on the operation of the'
correctional facility affected by the lease or use agreement; and giving notice of
and approving a lease-purchase agreement or similar use-purchase agreement forI

the design, construction, and operation of a correctional facility, and setting;

conditions and limitations on the facility’s design, construction, and operation."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
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1 * Section 1. AS 33.30.031(a) is amended to read:

2 (a) The commissioner shall determine the availability of state correctional
3 facilities suitable for the detention and confinement of persons held under authority of
4 state law or under agreement entered into under (e) of this section. If the
5 commissioner determines that suitable state correctional facilities are not available, the
6 commissioner may enter into an agreement with a public or private agency to provide
7 necessary facilities, subject to the following:

8 (1) the commissioner mav not enter into an agreement with an
9 agency that is unable to provide a degree of custody, care, and discipline to the
10 extent required bv the laws of this state:

11 (2) correctional [ CORRECTIONAL] facilities provided through
12 agreement with an [A PUBLIC] agency for the detention and confinement of persons
13 held under authority of state law may be in this state or in another states

14 (3) correctional [ CORRECTIONAL] facilities provided through [
15 agreement with an [A PRIVATE] agency

16 (Ai mav provide for the detention and confinement of all
17 persons held bv the commissioner under authority of state law, whether
18 charged with or convicted of felonies or misdemeanors, without regard to i
19 the custody classifications for prisoners as determined bv the
20 commissioner, unless the security of the facility is inconsistent with those
21 custody classifications: and
22 (B) mav not bv regulation be restricted or limited bv the
23 commissioner to use only for prisoners involved in certain rehabilitative or
24 treatment programs authorized bv law [MUST BE LOCATED IN THIS
25 STATE UNLESS THE COMMISSIONER FINDS IN WRITING THAT (1)
26 THERE IS NO OTHER REASONABLE ALTERNATIVE FOR DETENTION
27 IN THE STATE; AND (2) THE AGREEMENT IS NECESSARY BECAUSE
28 OF HEALTH OR SECURITY CONSIDERATIONS INVOLVING A
29 PARTICULAR PRISONER OR CLASS OF PRISONERS, OR BECAUSE AN
30 EMERGENCY OF PRISONER OVERCROWDING IS IMMINENT. THE
31 COMMISSIONER MAY NOT ENTER INTO AN AGREEMENT WITH AN '

HB 53 -2-
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AGENCY UNABLE TO PROVIDE A DEGREE OF CUSTODY, CARE, AND
DISCIPLINE SIMILAR TO THAT REQUIRED BY THE LAWS OF THIS

STATE].

* Sec. 2. AS 33.30 is amended by adding a new section tc article 1 to read:

Sec. 33.30.043. Lease of or agreement to use space within municipal
correctional facility, (a) If the commissioner determines that it would be in the best
interest of the state, the commissioner may enter into an agreement with a municipality
of the state for the lease by the state of a correctional facility or a part of it or for the
use anc' operation of a correctional facility or a part of it for the benefit of the state.

(b) An agreement executed by the commissioner under (a) of this section must
provide that

(1) the state has the right to detain or confine a prisoner held under
authority of law in the correctional facility;

(2) the administrator of the correctional facility agrees to implement an
order concerning a prisoner issued by a court of the state;

(3) the administrator of the correctional facility shall complv with the
law and with regulations adopted by the commissioner relating to the custody, care,
and discipline of a prisoner detained or confined in the correctional facility; and

(4) thecommissioner may inspect the correctional facility at any time
to determine the conditions under which a prisoner is detained or confined.

(c) The agreement executed by the commissioner under (a) of this section may
require the administrator of the correctional facility to comply with requirements that
the commissioner considers necessary for the protection of the public or for the quality
of care and programs for prisoners required by this chapter and regulations adopted by

the commissioner.

* Sec. 3. AUTHORIZATION TO LEASE, OR FOR USE OF, CORRECTIONAL
FACILITY SPACE WITH THIRD-PARTY CONTRACTOR OPERATION, (a) To relieve

overcrowdinPtof existing correctional facilities, the Department of Corrections rnay enter into

-7

no more than one agreement to lease space or for use of space within a correctional facility

v Q J . iJg*V

that will house persons who are committed to the custody of the commissioner of corrections.

The agreement to lease or for use entered into under this section is predicated upon and must
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provide for an agreement under which a private third-party contractor operates the facility by
providing for custody, care, and discipline services for persons held by the commissioner of
corrections under authority of state law.
(b) The authorization given by (a) of this section is subject to the conditions of (c)
- (e) of this section and to the further limitation that the total payments for the full term of
the agreement to lease or for use may not exceed $150,000,000 and the anticipated annual
amount of the rental obligation to be paid by the Department of Corrections under the
agreement to lease or for use must be reasonably commensurate with that total.
(c) A lease of space or agreement for use of space authorized by (a) of this section
may not involve a correctional facility that
(1) contains a total population of less than 500 or more than 800 prisoners; or
(2) is to be operated by the state or a municipality except that the state or a
municipality may operate the correctional facility temporarily if, in a correctional facility that
~is to be operated by a third-party contractor with whom the state or a municipality has entered
into an agreement to operate the correctional facility, the private third-party contractor with

whom the state or a municipality has entered into the agreement to operate the correctional

: facility defaults in performance under the contract and operation of the correctional facility

by the state or the municipality is reasonably necessary to ensure the facility’s continued
operation.

(d) If required by the commissioner of corrections as a condition of the correctional
facility's operation, in the award of a contract for the operation of the correctional facility to
be operated under the authorization set out in (a) of this section, the Department of
Corrections shall require that persons employed by the contractor ascorrectional officers in
the facility meet the requirements of AS 18.65.130 - 18.65.290 that are applicable to
correctional officers.

(e) The Department of Corrections may not, under this section, enter into an
agreement to lease space or for the use of space in a correctional facility if, under sec. 4 of
this Act, the Department of Administration, on behalf of the Department of Corrections, enters
into a lease-purchase agreement, use-purchase agreement, or other agreement to use a facility

that has a nominal purchase option.
* Sec. 4. NOTICE AND APPROVAL OF LEASE-PURCHASE AGREEMENT OR

HB 53 _4-
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SIMILAR USE-PURCHASE AGREEMENT, (a) To provide for the design, construction, and
operation of a new correctional facility in order to relieve overcrowding of existing
correctional facilities, the Department of Administration, on behalf of the Department of
Corrections, may enter into an agreement under AS 33.30.031, in the form of a lease-purchase
agreement, use-purchase agreement, or other agreement to use a facility that has a nominal
purchase option, for the design, construction, and operation of a correctional facility that will
house persons who are committed to the custody of the commissioner of corrections. The
project approval given by this subsection is subject to the conditions of (b) - (¢) and (g) of
this section and to the following limitations:
(1) the anticipated total construction, acquisition, and related costs of
establishing the correctional facility may not exceed 590,000,000;
(2) the total lease or use payments for the full term of the agreement may not
exceed $180,000,000 and the anticipated annual amount of the rental obligation to be paid by
"the Department of Corrections under the lease or use agreement must be reasonably
: commensurate with that total; and
(3) at the end of the term of the lease-purchase agreement or use-purchase
, agreement, the state shall own the correctional facility.
(b) The correctional facility to be designed, constructed, and operated under the notice
and approval given in (a) of this section
(1) must be designed and constructed so as to house, in separate housing,
female prisoners and male prisoners;

(2) may not contain a total population of uore than 1,000 prisoners, but must
be designed and constructed so as to allow expansion of the facility to a greater capacity; and
(3) may not be operated by the state except temporarily when

(A) the private third-party contractor with whom the state has entered
into an agreement to operate defaults in performance under the contract and state
operation is reasonably necessary to ensure the facility’s continued operation; or

(B) the state is unable to contract with a private third-party contractor.
(¢) The lease-purchase or use-purchase agreement entered into under this section must

provide for

(1) an agreement under which the correctional facility is designed, constructed.

-5- HB 53
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and, except for services to prisoners described in (2) of this subsection, operated by a private
third-party contractor; the agreement described in this subsection is made for the purpose of
acquiring, improving, and maintaining the correctional facility structure under AS 36.30.085,
and is exclusive of one or more agreements for the custody, care, and discipline of prisoners
housed in the facility as may be authorized by AS 33.30 031(a)(1) and (3);

(2) an operating agreement, separate from the agreement described in (1) of
this subsection, under which a private third-party contractor operates the facility by providing
for custody, care, and discipline services for persons held by the commissioner of corrections
under authority of state law; the operating agreement described in this paragraph shall

(A) for its initial period, not to exceed five years, be entered into with
a private third-party contractor that is the same person as the third-party contractor
described in (1) of this subsection; and
(B) for the duration of the period of the lease-purchase or use-purchase
agreement, be rebid or reoffered at intervals of not more than five years and may be
entered into with a private third-party contractor other than the person described in (A)
of this paragraph.
(d) In the evaluation of a bid submitted to construct and operate the correctional
" facility described in this section, the Department of Administration may provide incentive to
the maker of a bid that pledges to employ state residents as far as practicable.

(e) If required by the commissioner of corrections as a condition of the correctional
facility’s operation, in the award of a contract for the operation of the correctional facility to
be designed, constructed, and operated under the notice and approval given in (a) of this

'jsection, the Department of Administration shall require that persons employed by the
contractor as correctional officers in the facility meet the requirements of AS 18.65.130 -
18.65.290 that are applicable to correctional officers.

(f) Subsection (a) of this section constitutes the notice and approval required by
, AS 36.30.085.

() The Department of Administration, on behalf of the Department of Corrections,
may not, under this section, enter into a lease-purchase agreement, use-purchase agreement,
or other agreement to use a facility that has a nominal purchase option if, under sec. 3 of this

|
Act, the Department of Corrections enters into an agreement to lease space or for the use of

HB 53 -6-
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space in a correctional facility.

* Sec. 5. CONSTRUCTION OF CORRECTIONAL FACILITY UNDER PROJECT
LABOR AGREEMENT, (a) The purpose of this section is to enable the state to meet its

, 0bligation to improve the care and custody of the prisoners for which it is responsible at an

labor relations at the job site of the correctional facility in the interests of industrial harmony
j and in a way that makes optimal use of construction resources.

1

2

3

4

5 early date through the completion of construction of a major correctional facility by structuring
6

7

8 (b) Notwithstanding any restrictions that may be applicable under AS 36.30, the
9

correctional facility described in sec. 4 of this Act may be constructed only under a public

J : : - :
10 1construction project labor agreement between the building construction contractor and one or
A

11  more building trade unions; the labor agreement must provide
( : : :
12 (1) a no-strike and no-slowdown pledge by the union or unions;
13 (2) a commitment on the part of the construction contractor to hire through

14 ' local union hiring halls; and

I
15 (3) a provision allowing not more than 15 percent of the construction

i

16 j contractor's workforce on the public construction project to be composed of persons who are
] i

17 not members of the union or unions.

18 * Sec. 6. 22 AAC 05.300(e) is annulled.

'7' HB 53
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A laska’s Corrections P 1lan

LOCATION NEW BEDS CONST. COSTS OP. COSTS
Anchorage 260 $60,000 $8,076
(replace 6thAve. Jail) (400 bed facility)
Palmer 221 $13,050 $3,763

(medium security)

Hiland Mountain $1,000 0
(create women'’s unit)
Mat-Su Pre-Trial 64 $6,000 $1,107
Yukon-Kuskokwim 48 $5,000 $963
(Bethel)
Fairbanks 80 $10,250 $2,266
North Slope Borough 50 ?2? ??
Wildwood (Kenai) 149 $29,200 $2,111
Spring Creek (Seward) 166-250 $25,000 $7,380
Lemon Creek (Juneau) 64 $9,000 $1,931

Totals: 1102-1186 $158,500 $27,597



A laska's Corrections Plan

Three components:

Limit the number of prisoners going into the "hard bed" system (to the extent
that this can be done in a manner that is consistent with public safety)

Expand the number of "hard beds"” to keep up with the growing numbers

Get the prisoners out of "hard beds" quicker (to th 5 extent that this can be
done in a manner that is consistent with public safety)

Pursue expansion options that are:

®

Safe

Statewide (comprehensive)

Meet regional needs

Involve community particip_ation (gov't to gov't)

[
Cost effective



MEMORANDUM

Date: March 11, 1997

To: Joe Green

From: Lisa Kirsch

Re: HB 53 —Amendments Revisited

I have received this afternoon via fax two nearly identical memos
from the South Anchorage Coalition and Oceanview/Old

Seward Community Council.
Both organizations request amendments that require:

1) A feasibility study, including cost benefit analysis that
examines various methods for reducing overcrowding;

2) 25% cost savings on construction when compared to state
construction of facilities;

3) 20% cost savings on operation as compared withstate
operation of facilities;

4) Housing of Alaska prisoners only; and

5) a provision for State operation of a facility when

a) the operator defaults and state operation is necessary or,

b) the state is unable to contract with a private third party
contractor or it is the best interest of the state to operate the facility.

The Seward group also included a provision designed to encourage
competition that amends the section that gives corrections the ability
to lease space in another facility to ease overcrowding. Their
amendment allows corrections to enter into more than one
agreement and to lease space in smaller facilities (as few as

100 total beds).

The feasibility study looks like something that will take a
great deal of time and money and will result in an increase in



correction's fiscal note. The provisions as to overcrowding appear to
create a problem in that the state would be required to revisit the
overcrowding issue each time it considers a new cortract. The
provision that the private proposal must always outperform the state
run facilities. The value of this provision may be reliant upon how
you calculate the costs. Waill the state cost include the potential
liability to additional state employees, liability to subcontractors,
maintainance cost overruns and other otherwise hidden costs
incurred when you take on a project? Mulder testified that the
contractor would be held to a contract for a number of years. If the
bidder miscalculates his costs and they increase the bidder must
continue to provide the service at the same cost to the state. The
state run operations do not have this benefit.

Cost savings requirements.These two sections that require a
savings of 25% on construction and 20% on operation appear to put
the private sector at a great disadvantage. | think this amendment is
dishonest in that it purports to protect state interests, but in fact
appears to create an impossible hurdle for the private sector.

I guess the point that these groups are trying to make is that
we should not bid the project out if there is not a big savings. This
assumes that all other things being equal, we shoudl choose public

prisons. | think this issue turns on a policy question. Are private
prisons ever a good idea? Do they in fact give us a cost savings on a
necessary evil (imprisonment) and get market efficiency into an

otherwise inefficient government system Or do they, as Charles
Cambell's letter suggests, incarcerate a burgeoning population in a
facility run by people who are motivated, not to rehabilitate, but to
ensure recidivism so that their large facility is always full and profit

generating.

Alaska prisoners only. This section prevents private prisons
from taking on other state’s prisoners. This may assure that there is

space for our inmates.

State operation of a facility. This section broadens the
circumstances under which the state could take over operations. It
allows the state to operate the prison indefinitely and allow the state
to take over operations simply because it is in the state's best
interest. This could make it very difficult to find a contractor who
would agree to these terms. The way these sections read now seems
to dovetail with typical contract law. If you amend it to say that the



state may intervene and essentially breach the contract with the
operator even where the contractor has not breached first you may
run into problems.



MEMORANDUM

D ate: March 11, 1997

To: Jack Chenoweth, Legislative Legal
From: Lisa Kirsch, House Judiciary Committee
Re: Amendment to HB 53

In regard to amendment 0-LS0194\K.32;

Chairman Joe Green has asked me to get your opinion on some fine
tuning to this amendment. He would like to know if it is possible for
a majority of the voters affected by the prison to vote down a site
choice. What we discussed was a situation where a municipality as a
whole might vote in favor of a site, but a majority of the voters in
the community near the site oppose that site. One suggestion | made
was that we modify "municipality” with "or political subdivision of
the state™ and that we modify "voters” (line 13) with "within a two
mile radius of the proposed site" or "affected by the proposed site"
and delete "voting in the municipality affected.”

Another concern about the use of the word "municipality" that
was raised in testimony yesterday was that it narrowed the site
selection to too small a group since there are very few municipalities
is AK. Does "municipality” as used in the AS have a meaning that
includes villages, boroughs, etc., or does it literally mean
municipalities? | know in HB 22 we used language that Mike Lord
suggested which | believe was "and political subdivisions of the
state."

Could you please let me know whether you think these changes
will have the desired effect? Chairman Green was particularly

concerned whether or not the legislature could give a community the



power to override the municipality's decision to locate a prison at a

particular site.
One final minor word change. Chairman Green thought that the

use of the word ™at™ on lines 5 and 11(first appearance) of
amendment 0-LS0194AK.32 was awkward since the 'correctional
facility™ does not yet exist. He will defer to your drafting expertise if

this is the only way to convey our intent.

Thanks for your help.
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H.O.Box 196650

MU”IClpallty Anchorage. Alaslca 09519-6650
Telephone: (907) 3-13-1-131

of Filx: (907) 3434499

liltpi/Avww .r.i.aiu'tifirHt'c.alr.iis

A NC h 0] rag e Rick Mystrom. Mayor

March 11, 1997 ON-ICI- OI; THE MAYOR

%> 1t
Members of the Anchorage Caucus
Alaska State Legislature
State Capitol
Juneau, AK 99801

Dear Caucus Members:

Resolving the prisoner housing shortage in the State has been the topic of ongoing discussion for the
past few years. In Anchorage, the shortage of jail and detention space has created several

unsatisfactory situations:
« There arc times when police officers have to wait for space in the jail to open up before they can

drop off arrestees. This ties up the police and keeps them off the street.
» Sixth Avenue Jail is consistently over capacity by 35% or more. Other correctional facilities in

the area are also regularly over capacity.
« Juvenile offenders are often released due to lack of adequate facilities.

We need to have a replacement for the aging Sixth Avenue Jail We also need to expand the
overcrowded McLaughlin Youth Center. Our objectives, in keeping with our goal of making
Anchorage a safer city are:

» To obtain 400 jail beds in a modem, cost-effective correctional facility.
« To expand McLaughlin Youth Center, by adding at least 65 additional beds;
 To maintain approximately the same current cost structure for the housing of Municipal

prisoners; and

As you consider the various options for solving the State’s correctional problems, please keep in
mind these needs and objectives In accomplishing these objectives., it essential that an
appropriate public site selection process be completed before any new correctional facility is located

in Anchorage.

I am hopeful a solution to this continuing problem can be found soon. If you would like to discuss
this matter further, please contact my office.

Mayor
cc: Department of Corrections

"Cily of Lights and Flowers"
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In 1994 the Dept, of Corrections appeared before the House Subcommittee on Corrections and presented the following graph.

MONTHLY AVERAGE POPULATION PROJECTED POPULATION

in 0 @ N @ @ @D o)) (o] r* T- @ @ 3 in in @D @D N 00 @
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The graph was compiled from corrections’ official monthly count and reflects an annual average inmate population growth rate
0f8.2% from January 1984 until January 1994. Department testimony projected that by January 1997 corrections’ total inmate
population (including out-of-state, CRC and treatment beds) would reach 3,800. By October 1996 corrections’ population topp 'd
3,800 with no prospect for decline. Ten and as many as 14 of corrections’ fifteen facilities are now operating over emergency capacity
and the system as a whole is operating between 250 and 300 prisoners over maximum capacity.

Projected growth does not account for any legislative crime initiatives passed in 1995 and 1996.
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instate Inmate Count - Alaska Department of Corrections - June, 1995
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Instate Inmate Count - Alaska Department of Corrections "February. 1997
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Oceanview/Old Seward
Community Council

P.O. Box 110045
Anchorage, AK 99511

March 11, 1997

Representative Joe Green
House Judiciary Committee
Alaska State Legislature
Juneau AK

Dear Representative Green;

Thank you giving us the opportunity to testify at Monday's Judiciary Committee hearing
on House Bill # 53. The Oceanview/Old Seward Community Council is appreciative of
your efforts at ensuring that House Bill #53 will be modified in order to protect the
public's interest. Our Council would like House Bill #53 amended to encourage DOC to
evaluate all options in order to reduce the prison overcrowding problem and give DOC
enough flexibility to be able lo pick the best solution (or solutions) for the stale.

In order to further these objectives, the Council requests that the following
Amendments be added to House Bill #53:

In order to promote competition in providing services:

Page 3. line 29

Change "no more than one agreement”to “one or more agreements”
Page 4, line 11

Change “5C0"to "100"

To Insure cost savings to the State and the best use of iimited funds:

Page 5, following line 19
Insert new paragraphs to read:
“(1) may notbe constructed under the authority given in this Act unless

(A) before construction planning is begun, the commissioner of
corrections first conducts a feasibility study, including a cost-benefit analysis,
that examines various methods available to the state for relieving or eliminating
the slate's prison overcrowding; and

(B) the feasibility study conducted under (A) of this paragraph
demonstrates that construction and operation of the correctional facility

V described in (a) of this section offers a positive cost/benefit ratio when

907 465 4316;# 1/ 2
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1 compared to comparablo state correctional facilities and is otherwise feasible to

relieve oreliminate overcrowding o; existing correctional facilities;”

\ -

/ “(2) may not be constructed under the authority in this Act unless, before
construction planning is begun, the commissioner of corrections first conducts a
AL 1study, and the study demonstrates that construction of the correctional facility
| described in (a) of this section will result in a saving to the state of at least 25%
[ when compared to construction of the facility by the state using the usual and

t
" customary state construction practices;"

Renumberthe following paragraphs accordingly

Page 5, line 23, following "capacity;”;
Inserta new paragraph to read:
“(1) may not he constructed for operation by a contractor under the authority
given in this Act unless, before construction planning is begun, the
commissioner of corrections first conducts a study, and the study demonstrates
that operation of the correctional facility described in (a) of this section will
achieve saving to the state of at least 20% when compared to operation of the
correctional facility by the Department of Corrections;"
Renumberthe following paragraphs accordingly.

ay To insure that only Alaska’s prisoners are housed in the facility:
~ Page 5, line 24, following "(3)"
,J\ | Insert “‘may not be used to house prisoners not convicted in a court of this stale;

and (4)"

To msure that the State has flexibility to deal with changing needs/circumstances:

Page 5, line 24;

Delete “temporarily”

Page 5, line 28, following “contractor":
[nsert “:or
(C) the state determines that it is in the best interests of the state for the
correctional facility to be operated by the state or by the political subdivision or

public corporation of the state”

These Amendments will be discussed at our Community Council meeting and
teleconference on March 12th Thank you for your assistance.

Sincerely,

\ L -

<ju)ie Oisen

President

Oceanview/Old Seward Community Council
345-6575 (hm.)

706-5265 (wk.)
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South Anchorage Coalition

FAX
Page 1 of 2
Date: 3711/97
TO: Rep. Joe Green
Fax# (907) 4(55-4316
FROM: B.K. Powell
Fax# (907) 345-5542
Tol (907) 345-4854
>mail: amunra@alaska.net
RE: HB53 AMENDENTS
Message:

After attending the public forum regarding HB 53, our group would like to submit additional
suggested amendments to HB 53. They are as follows:

Page 5. following line 19:
Insert new paragraph to read:

“(1)  May not be constructed under the authority given in this Act unless
(A) before construction planning is begun, the commissioner of corrections first conducts a
feasibility study, including a oast-hmfrfit analysis, that enramincs various methods
available to the state for relieving or eliminating the state’s prison overcrowding; and
() The feasibility study conducted under (A) of this paragraph demonstrates that
construction and operation of the correctional facility described in (a) ofthis section.
(i) Offers a positive cost benefit ratio when compared to comparable state
correctional facilities.
(i) Is otherwise feasible to relieve or eliminate overcrowding of existing
correctional facilities

Renumber the following paragraphs accordingly
Page 5 following line 19;

Insert a new paragraph to read:


mailto:amunra@alaska.net
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(1) May not be constructed under the authority given in thi3 Act unless, before construction
planning is begun, the commissioner of corrections first conducts a study, and the study
demonstrates that construction of the correctional facility described in (a) of this section will
result in a saving of a least 25 percent when compared to construction of the facility by the
state using the usual and customary state construction practices”

Renumber the following paragraphs accordingly.
Page 5. line 23. following the word “capacity;”

Insert a new paragraph to read:

“(3) May not be constructed for operation by a contractor under the authority given in the Act
, unless, before construction planning is begun, the commissioner of corrections first conducts a

study and the study demonstrates that operation of the correctional facility described in (a) of this

section will achieve a saving to the state of at least 20 percent when compared to operation of a
_ correctional facility by the Department of Corrections;”

\%
Renumber the following paragraph accordingly.

Pace5, line 23, following “131":

Insert “may not be used to house prisoners not convicted in a court ofthis state; and
(4)"
gflge 5, Hne_&;
Delete “temporarily”
following; “contractor”
Insert":or, r " Lo

(C) The state determines that it is in the best interests of the state for the correctional
facility to be operated by the state or by the political subdivision or public corporation

ofthestate.”

Ifyou need further information or have questions, please do not hesitate to contact me.

B.K. Powell
South Anchorage Coalition

907 465 4316



Representative Joe Green. Chair March 11, 1997
House Judiciary Committee
House of Representatives

State Capital
Juneau, Alaska 99801 Re: House Bill 53

Pear Representative Green:

Because wfa conflict 1was unable lo attend the hearing on HB 53 in Mouse Judiciary yesterday
Monday the 10™. My understanding is that the bill will again be taken up tomorrow, but that no
further public testimony is scneduled. Iam a past Director of Corrections in Alaska with forty-
seven years involvement in the criminal justice field, but given the circumstances | will not count

on being able lo testily.

for this reason lwrite this letter to express my objection to HB 53 and to the whole notion of
imprisonment for profit. It is certainly not a new idea; it remains a fundamentally cynical idea in

the deepest sense.

Although HB 53 is technically improved from its predecessor, it proposes an idea that cannot be
good tor Alaska over the long term. The question of taxes now arises, which quite probably
eliminates any significant financial advantage the idea of prison privatization might offer.

Last April Thrmer Commissioner Prewitt, who apparently had been engaged by the mercenary
interests wiio want to get into the private prison business in Alaska, wrote a “My Turn" column
that appeared in the Juneau Empire. |submitted a response to the Empire, but three weeks
passed, as did the timeliness of my article- therefore 1withdrew it. Although that piece was
addressed to lasi year's private prison bill, the main points made are relevant to HB 53. lenclose
a copy. Moreover. 1will send copies of this letter and the article to other members of the
committee and perhaps to other members of the Legislature.

Please let me know if 1can be of any service to you.

Sincerely,

cc: Members; llousi Judiciary and finance Committees

Representative Uton
Representative 1ludson



Relevant to House Bill 53

Proposed My Turn column by Charles Campbell, submitted to the Juneau Empire in April
of 1996, but withdrawn by the writer after demise of the privatization bill in the House.

There is something deeply disturbing to me about mercenary interests stepping forward
with such zeal to exploit the current tragedy of America's present overuse of imprisonment.
Imprisonment for profit has become a nationwide phenomenon and it isn't a pretty sight. Multi-
national corporations, like Bechtel, having smelled out the profits to be made, are gearing up to
compete with Correctional Corporation of America and Wackenhut, current leaders in America's
remarkable new growth industry. And now. there is a move afoot in the State Legislature to set
up a private prison business here in Alaska, over the objections of the Department of Corrections.

Let it be acknowledged that crime is a cause for serious concern in America. It is not so
serious, however, as to justify our having the highest incarceration rate on earth, a 150% increase
in fifteen years. (Sad to say. Alaska's incarceration rate is among the highest in the nation.)

Over-imprisonment is not a solution. It takes many thousands of criminally inclined
young men off the streets for a while, (the majority of them not convicted of violent offenses.) It
does nothing toward making them better citizens; it does quite the opposite. Over reliance on
imprisonment inevitably exacerbates the problem of crime.

A couple of weeks ago in this space, Frank Prewitt, a former Commissioner of
Corrections and now a consultant to Wackenhut's private imprisonment effort, urged
privatization as the best means of economically addressing the serious problem of overcrowding
in Alaska's prisons. Should this advice be followed it would undoubtedly mean adoption of a bill
in the Legislature that would require the State to enter into a lease-purchase agreement with a
private corporation for construction and operation of a one thousand bed prison in Anchorage.
Mr. Prewitt and the bill's sponsor. Representative Elden Mulder, tell us that the state would save
money by this approach. Where short-term monetary costs are concerned, it probably would.
But let's face it; in the end we usually get what ug pay for, and when it comes to private prisons,
we aren't likely to gel a bargain. Throughout their long and dreary history, private prisons have
never been a bargain.

It is a mistake to ignore the lessons of history, especially w'hen they are so clear and
applicable, as they arc where imprisonment-for-profit is concerned. We need to remember the
appalling results and tragic legacy of turning imprisonment over to profit-seeking interests at the
end of the Civil War.

But let’s talk about today, here in Alaska. |should think the last thing we would want to
do is authorize construction of a thousand bed facility and then turn it over to a company whose
profits would depend on keeping it filled up. The crucial fact to remember in this matter is that
recidivism is a plus factor for the private imprisonment industry. Moreover, private corporations,
which do business with the State, tend to have P.R. resources and high-paid lobbyists. It isn't
likely these six-figure-per-year kinds of folks will be using their skills and influence toward
advancing legislation that might reduce the incidence of crime in Alaska.

Margaret Pugh. Alaska's entirely competent Commissioner of Corrections, has developed
a plan for addressing the very real and immediate problem of prison over-crowding. Itisa
reasonable plan. Under the circumstances. 1favor it. But we will never be able to build our way



out of the problem of prison over-crowding. What's most needed is an arrangement to seek out
the factors that are contributing to such rampart over-imprisonment. My beliefis that we need to
revamp the sentencing statues of the Stat%making sure dangerous offenders stay confined a long
time, and that non-dangerous offenders spend less time in conventional institutions. We need to
make expanded use of alternatives to imprisonment for offenders who arc not dangerous. We
need to give high-priority support to drug treatment and alcohol abuse programs, and other kinds
of preventative measures. We need to do whatever it takes to have better schools and better
resources in the community for young people, and we need to do everything we can to encourage
better parenting for our children.

It has been said so often, and so often ignored, that it sounds like a hollow cliche. 1will
say it again. We need to make a major investment in addressing the root causes of crime.
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Sponsor Statement

House Bill 53

by
R epresentative Eldon M ulder

Republican, District 23
Muldoon & Fort Richardson

Alaska prisons are overcrowded —and the problem is growing. (See attached

chart)

It is obvious that we need additional prison capacity in Alaska. The
Department of Corrections reports that it is regularly exceeding maximum
and emergency capacities under the Cleary Final Settlement Agreement by
over 100 prisoners. Since February of 1995, Alaska has had over 200 prisoners
in a private facility in Arizona. In FY98 we will enhance the Arizona
economy by about $5 million and employ Arizonans to guard Alaskan
prisoners in a prison in Florence, Arizona.

State or federal courts have not taken over the Alaska prison system as they
have in many other states. However, we are in contempt of the Court
supervised Cleary Agreement. Fines have been assessed, although not yet
paid. The potential jeopardy is the Court will direct the fines be paid to
specific prisoner activities or will begin to mandate release of prisoners to
solve the overcrowding. Neither option is acceptable.

We can solve this problem. While we solve it, we can:

Improve Alaska's economy by $5 million a year
Provide construction jobs

February 6, 1997

Alaska State C apitoi ; Juneau, AK 99S01-1182 « Phone (907) 465-2647 + Fa\ (907) 465-3518
716 W. 4th Avenue; Anchorage, AK 99501-2133 * Phone (907) 258-8193 » Fax (907) 258-5511



Sponsor Statement
HB 53
Page 2

* Provide good long-term correctional jobs
* Reduce per day cost of incarceration

The question is how to expand prison capacity efficiently, economically, and
in the context of limited available state capital funds. We have a few options
to resolve our prison capacity problem.

1. Expand our current system.

2. Continue to send prisoners outside.

3. Encourage the private sector to build a prison.

We could continue to add space to our small and inefficient prisons with
daily costs averaging over $105 per inmate day.That would increase the
number of state employees and require significant statedollars for capital.
State prisons must compete with schools, roads, harbors and deferred
maintenance funding. This leaves preciously few state capital dollars
available to build a new state prison.

Sending prisoners out  state is less costly. However, the solution is only
temporary. The types of prisoners we can send outside are limited in number.
Our Courts have frowned on exporting prisoners as a permanent solution to
capacity problems. Out-of-state prisons bring transportation and management
challenges greater than in state prisons and take $5 million out of Alaska's
economy.

A private facility provides many advantages to Alaska:

« Demonstrated ability to operate ai. or below the cost of comparative public
facilities

» Ability to move quickly and economically on construction

» Efficiencies in operations through management innovations and
competitive pressure

* A real opportunity to bring $5 million in jobs and purchasing back to
Alaska

The House Finance Sub-Committee on Corrections held interim hearings on
the topic of prison privatization. It found over twenty-five states have
entered into agreements with the private sector to construct and operate
prisons. They have been successful in reducing the costs of incarceration and
maintaining security for residents of the state.

The cost advantage of a private faciHty can be significant. Studies show that
private prisons are less expensive to operate than state run facilities and are
just as safe. A National Conference of State Legislatures study in January of
1996 reported private prisons in Texas saved 14% and in Louisiana saved 8%.

Prepared by lhe Office of Rep. Mulder February 6,
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There is a strong possibility that the cost per inmate day of a private facility in
Alaska will be closer to the cost of the Arizona facility than Alaska's average
cost. The cost per inmate day at the Arizona facility is about $70.00. Alaskan
facilities average cost per inmate day is about $105.00.

Bringing competition into the market place offers an opportunity to reduce
operating costs in our Department of Corrections. Tennessee, a state with both
public and private prisons, found that private prisons have a very positive
effect on state facilities. The new, competitive market place forced the state
system to improve or change many traditional management practices. The
result has been healthy savings for the state.

A private prison resolves the problem of the state front-ending the costs of
construction. The private contractor will finance the facility then lease it to
the state as it is used. A private sector facility will avoid the 25% to 45% extra
cost incurred in public construction projects. It will be operated more
efficiently than our current prisons.

A private contractor can bring new ideas to our state corrections system. If the
prison happens to end up part of a national chain, it will bring the experience
gained in many facilities in other states. If a national chain teams up with
local contractors, we will get the benefit of designs that work in prisons and
construction techniques that fit Alaska's environment. A private sector
contractor could begin serving prisoners as soon as 18 months after contract
award and securing property for the facility.

HB 53 encourages the Department of Corrections to address the capacity and
efficiency problems by acquiring one new prison by lease or lease/purchase
from a private contractor or from a private contractor through a municipality.

A new private prison facility built under a lease/purchase agreement will:

1. Include a maximum of 1000 beds

2. Be designed to allow expansion

3. Nut exceed a capital cost of $90,000,000 and total payment of $180,000,000

4. Be constructed under a project labor agreement (PLA) to help improve
prospects of "Alaska hire"

5. Have correctional officers with the same training as state correctional

officers

A new private prison facility acquired under a lease agreement:
1. Will include between 500 and 800 beds

2. May be leased through a municipality

3. Must be operated by a private contractor

Prepared by Ihc Office of Hep. Mulder February 6, 1997



Sponsor Statement
HB 53

Page 4

4. Cannot exceed a total lease cost of $150,000,000
5. Will have correctional officers with the same training as state correctional

officers

HB 53 responds to concerns raised by public employees at the interim
hearings. It requires that the correctional officers in the private institution be
trained to the same standards as state correction officers. We believe that this
provision will protect the integrity of the prison system while taking
advantage of lower costs and innovative management techniques.

The specific location of the new prison is left to the discretion of the
Department of Corrections. We expect the Department will respect the
planning and zoning requirements of local governments. There is precedent
for this working relationship in the process the Department uses in acquiring
new community residential centers. We expect the Department to consider
efficiency of operation and community concerns before it makes a final
decision on locating the new prison.

HB 53 also clarifies state law to make specific the implied power to contract for
correctional services in and out of state and to contract with a municipality
for prison services.

HB 53
* Allows the acquisition of only one new private prison

 Provides more prison capacity at a lower cost to the state, both in the
operating and capital budgets

» Creates construction jobs in Alaska

* Creates on going prison jobs for Alaskans

* Keeps $5 million of Alaskan money in Alaska

* Brings an innovative opportunity to address Alaska's needs
* Protects the public

I’rcptircel by the Office of Rep Miililcr Petiru.uy 5, 1997
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The Chart reflects all inmates including state institutions, out-of-state prisons,
CPCs, and treatment beds. The source for the data is the Department of

Corrections and Legislative Finance

Prepared by Ihc Office of Rep. Mulder

February 6,1997



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

907) 465-3867 or465-2450 STATE OF ALASKA
AX (907) 465-2029 130 Seward Street, Suite 409
n/lail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 24, 1997
SUBJECT: House Bill 53, authorizing contracted operation of correctional

facilities, and approving a lease or similar agreement to use or a
lease-purchase or similar use-purchase agreement for construction
and operation of a new correctional facility — sectional analysis
(Work Order No. 20-LS0194\K)

TO: Representative Eldon Mulder
ATTN: Dennis DeWitt

FROM: Jack Chenow.eth'
LegislativsCoup”(

Current law authorizes the commissioner of corrections to enter into agreements with third
parties to provide certain rehabilitative and treatment services in conjunction with the
department's detention responsibilities. The bill contains provisions revising and expanding
that authority and annuls an administrative regulation that limits the use of private third party
contractors.

The measure also contains permanent law and uncodified provisions authorizing use of
leases or similar agreements to use space within municipal correctional facilities, authorizes
development of a new correctional facility through a lease-purchase agreement or similar
mechanism, and sets limits and conditions on use of each of the two mechanisms.

Revision and expansion of contracting authority;

Bill section 1: The language changes are to AS 33.30.031(a). The proposed changes
necessitate a reformatting of material within the paragraph. Proposed paragraph (a)(1)
carries forward a limitation of the last sentence of the subsection wherein the commissioner
may contract with an agency for detention and confinement services' if the degree of
custody, care, and discipline to be provided meet standards required by state law. Proposed
paragraphs (a)(2) and (3) eliminate the distinction in law as to use of a private or public
agency as a contractor, eliminate a presumption that limits use of contracted facilities to
those within the state, and generally authorizes use of facilities provided by an agency under
contract, extending beyond rehabilitation and treatment to add detention and confinement,
so long as the security of the facility is not inconsistent with prisoner custody classification

requirements.



Representative Eldon Mulder
January 24, 1997
Page 2

Bill section 6 annuls a regulation based on current law limiting the department's use of
contract facilities to rehabilitation and treatment-related facilities and for incarceration for

offenses punishable as misdemeanors.
Space use arrangements and their financing:

Bill section 2: Existing law, AS 33.30.041, spells out a relationship between the state, as
lessor of space within a correctional facility, and a municipality, as the lessee. This section
addresses the situation in which the parties stand in an opposite relationship. It proposes to
add a new section, AS 33.30.043, under which the commissioner may lease, as the lessee,
space within, arrange for the use of space within, or use and operate, a correctional facility
within a municipality of the state. Subsections (b) and (c) set out particular provisions that
must operate for the benefit of the department and the prisoners for which it is responsible

within an agreement to lease.

Bill section 3: This uncodified provision supplements the permanent law change in which
the state may agree to use space within a correctional facility operated by another.
Subsection (a) ofthe bill section authorizes the state's entry into no more than one agreement
for lease or use of space, in a facility operated by a third-party contractor, subject to the
particular conditions and constraints set out in (b) - (d).

Bill section 4: AS 36.30.085 spells out specific requirements under which the state may use
a lease-purchase or similar use-purchase agreement in order to finance a new facility to
which the state eventually obtains title. Subsection (a) of this bill section, offered as
uncodified Jaw, gives the notice and approval necessary for a lease-purchase agreement to
initiate the project and sets out, in general terms, parameters applicable to the project's
financing. Subsection (b) sets out particulars applicable to other facets of the project
including population housing perspectives and a prohibition on direct state operation of the
correctional facility with specific exceptions. Subsection (c) permits a division of the lease-
purchase or use-purchase agreement into segments, dividing the construction phase from the
operating phase and including a requirement within the operating phase for periodic
rebidding or reoffering ofthe agreement in five year blocks in order to meet federal tax code
concerns. Subsection (d) concerns inclusion of a resident hire incentive as a part of bid
evaluation. Subsection (e) describes the circumstances under which persons employed by
the contractor as correctional officers may be required to meet the requirements ofthe Alaska
Police Standards Council (AS 18.65) that are applicable to correctional officers employed
by the state and its municipalities. Subsection (f) formally declares that the provision
"constitutes the notice and approval required by AS 36.30.085" for lease-purchase
agreements that are entered into by the state.

Bill section 5: The bill section imposes a requirement that, in any correctional facility to be
constructed, the facility is tc be constructed under a public construction project labor
agreement setting out particular requirements to be incorporated into the agreement.



Representative Eldon Mulder
January 24, 1997
Page 3

A choice of space use financing arrangements is required. Persons interested in the
legislation should note that, as between bill section 3 (specifically authorizing lease or use
of space within the facility of another) and bill section 4 (giving legislative approval of
lease-purchase or similar use-purchase agreement), section 3(e) and section 4(g), taken
together, authorize state involvement injust one correctional facility, and that the choice of
the use of one method-lease or lease-purchase-bars the state's subsequent use of the other-
lease-purchase or lease, respectively-to secure subsequent facilities under the uncodified

provisions that are a part of this measure.

JBC:jdr
97-044.jdr
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BIO Anchorage Dally News

By REP. ELDON MULDER

It’s time to look at the eco-
nomics of what we are doing as a
state. We must be driven by
what is cost-effective — what
opportunities let us stretch
scarce state dol-
lars. Private pris-
ons fit that de-
scription.

Private prisons
are not a new
idea to over 30
states'. They have
been very suc-
cessful overall,
with significant. |
savings to the Mulder
states while maintaining a high
level of public safety. The Na-
tional Conference of State Legis-
latures, the state of Tennessee
and the Legislative Budget Com-
mittee of the state of Washington
have published reports on pri-
vate prisons in the past year.
Each study found cost savings
and quality services offered by
private sector-operated prisons.
Alaska's Department of Correc-
tions is currently using a private-

Friday, April 5, 1996

Forum/ Letters

Private prisons make good economic sense

ly owned prison in Arizona for
206 Alaska prisoners.

Assertions that private prisons
do not save money are not sup-
ported by the facts. Assertions
that private prisons are more
dangerous to the public are sim-
ply untrue, as are assertions that
private prisons treat their em-
ployees poorly.

¢« COST: The NCSL study re-
ported Louisiana and Texas
saved 8 percent and 14 percent
respectively. A study In Tennes-
see showed the private prison 2
percent more expensive but safer
than identical public facilities.
The Washington state study sug-

ested that keeping the private
acility below capacity while
keeping the public facility at
capacity caused the difference in
cost. Tennessee officials believe
com%etition from the private sec-
tor had the effect of bringing
costs down in public facilities.

*SAFETY: The Washington
state study asked, "Are the pri-
vate prisons as safe and secure as
the public prisons?" The answer
was yes.

CfIMPASS

*EMPLOYEE, TREATMENT:
Wages, benefits and conditions
vary. Some private prison em-
ployees are. paid higher than
their public counterparts, some
lower. Some private institutions
are organized, some are not. Em-
ployees | spoke to at the private
prisons seemed happier with
their employment conditions
than did. employees In public
prisons | have visited in Alaska.

Ihe key issue Is the opportuni-
ty to bring competition into a
closed market. The Washington
state study says that potential
savings from privatization would
be directly related to competition
between private and public facil-
ities within the same prison sys-
tem...Many employees of the
Alaska prison system tell me the
same thing. They tell me that
they can become more efficient. |
believe that the competition will

encourage them to do so.

As we look at the opportunity
for a private prison in Alaska,
we need to consider several fac-
tors.

First, the Department of Cor-
rections budget hos grown 604
percent In the past 17 years,
while popul Mon and inflation

« have grown owiy 155 percent. The

Department of Corrections bud-
get has grown from $119,359,000
in FY 94 to a proposed
$138$17,300 for FY 97. That is an
increase of $19,058,300 — almost
16 percent in four short years!

I'am committed to making our
state %overnment more efficient
and effective. That is why | have
been working for the passage of
House Bill 428.

House Bill 428 encourages the
Department of Corrections to
move toward the use of private
sector prisons. That will bring
Jobs back from Arizona Into
Alaska — a payroll of almost $6
million. Building a private pris-
on will also bring construction
jobs to Alaska. Both of those

opportunities are good for Alas-
kans and our economy.

The other important opportu-
nity offered by a private prison
is reducing the cost of incarcera-
tion in our state. Today the
average cost is $107 per day per
inmate. That’s over $39,000 a
year per prisoner. Reducing the
cost per prisoner day only $1 will
save $1 million In the depart-
ment’s budget.

Every state that has begun use
of private prisons has saved
r.ioney In its corrections system.
Ironically, Alaska spends over
$30 per day less to have its
prisoners in a private prison in
Arizona. That's an annual saving
of more than $11,000 per prison-
er.

Our system is overcrowded.
We are incurring fines every day
we exceed our emergency caps,
thus far over $1 million. We need
more capacity in our prisons.

[JRap. Eldon Mulder represents Dis-
trict 23, ths Muldoon-Fort Richsrdson
area.

Photo radar unduly criticized

I would like to politely enlighten Mr.
Erik Helker about his assertion that
"photo radar is the brainchild of Mark
Beglch, a snollygoster who has tried
everything possible to extract additional
'‘funds' from us." (letter, March 30).

Mr. Begich began investigating photo
radar at the persistent requests of his
constituents in the University Area Com-
munity Council. Over the years, universi-
ty area residents had considered a variety
of measures to alleviate the traffic prob-
lems in our area — stop signs, speed
bumps, sidewalks, blocking off streets.
Photo radar was one measure on which
‘the council reached a consensus and, nt
the council’s request, Mr. Begich pursued
the photo radar issue.

What are we teaching our kids?

If we put aside all the no-brainer
activities of the mayor and Assembly
when they decided to mass-monitor public
traffic behavior in school zones, the ques-
tion that everyone should ask Is: Do we
want our children to accept living under

mass surveillance as normal?
— Robert Fumback

Anchorage

Turn off radar after school

I would like to thank the young man
who stood on Northern Lights Boulevard
near East High School with a sign warn-
ing motorists of the photo radar ahead.
This happened on Wednesday, March 27,
at 5:50 p.m., well nftor srhool hm»rv



Why we should consider privatizing prisons

FRANKFREWNT
B/I have been following, with con-
cern, the rapid polarization be-
tween proponents of a large, pri-
vately operated prison in Anchor-
age, versus regional expansion of
existing state facilities.

In truth, both are needed. In
Southcentral Alaska, more than
700 new prison and jail beds are
needed by the year 2000; more
than 400 additional beds will soon
be required to accommodate local
demand In north, west, and South-
east Alaska.

This month, eight out of Alas-
ka's 15 facilities are operating at
105 percent over emergency ca-
pacity. The "emergency capacity”
of our jails and prisons is not an
arbitrary number pulled out of the
air by an overreaching court.
Each prior administration and an

School district Isn't to
blame for lost boys

After reading the article on the
students lost at Eagiecrest, | must
respond. First. | share feelings of
great relief and thanksgiving that
the boys were found and no one
was injured. Next, | ask the "lost
boys" to demonstrate honesty in
taking responsibility for making
the choice to leave the ski area
boundary. | also support the school
district’s response. There was con-
tusion and it's time to examine
Held trip procedures.

Finally, | urge the parents of
these "lost boys" to demonstrate
conflict resolution and problem
solving skills. Juneau’s youth
needs lo see adults "practice what
we preach." 1fwe want and expect
less aggression and violence In our
community, then we need to model
conflict resolution.

| fear growing old in a society
where litigation is the first re-
sponse lo a fearful and nnprv clin-

assortment of consultants have
agreed that operating Alaska's
correctional facilities over emer-
gency capacity can result in riot,
escape, destruction of public prop-
erty and loss of life.

During the eighties, the pre-
ferred response to all categories of
crime was to simply build and
staff more state prisons and jails,
driving the Department of Correc-
tions’ operating budget from $2
million to more than $100 million in
less than 10 years. Feeling the
birth pangs of the “fiscal gap,”
and faced with yet another round
of prison expansion, the 191 L egis-
lature said "no” to Correction’s
capita] expansion request. Instead,
the department was urged to de-
velop less costly alternatives for
low-risk offenders. Translated,
this means restricting "hard bed"

Banlsh lgnorance on the
last, or 10st frontier

Charles Dickens wrote one hun-
dred and fifty years ago, "This boy
is IGNORANCE, this girl is
WANT. Beware them both In ail
their degree, but most of all be-
ware this boy, for on his brow | see
that written which is doom unless
the writing be erased. Slander it,
deny those who tell it ye, admit for
your factious purposes and make It
worse, and bide the end!" Don't let
Dickens' prophecy live 150 years
later. Erase Ignorance.

Alaska will not be the last fron-
tier, It will be the lost frontier. And
it will be pitifUl.

Do not eliminate the budgets for
state arts council, public broad-
casting and the library book acqui-
sition fund.

Katharine H. Jsnssn

Give me that old time

prison confinement to dangerous
offenders and diverting
misdemeanants, non-violent felons
and iow-custody prerelease prison-
ers to community work service,
agricultural farms and other pro-
grams desi%ned to compel person-
al accountability.

By 1993, most misdemeanants
and over 12 percent of Jow-cuslody
prerelease felons were incarcerat-
ed In structured community cor-
rectional centers run by private
companies, at significant savings
to the state. But by the fall of 1994,
demand for conventional "hard
beds” outslripped supply and the
state was found In contempt of
court for exceeding emergency ca-
pacity in most of Its facilities.

The department’s response was
to seek immediate relief by pur-
chasing 200 beds from a private

Harborvlew rifle range
ISSue Isn't that complex

The continuing debate on re-
opening the Harborvlew School Ri-
fle Range has been most educa-
tional, Over the last couple of
years, various school officials and
PTA members have admitted their
inability to differentiate between
the legitimate and illegitimate use
of firearms, and to convey that dif-
ference to the students In their
charge.

Doubtlessly, their admissions of
Incompetence will not be followed
by their resignations, so we may
only hope they will read and re-
read the superb letter (March 25)
from Kirk and Denise Radach on
this issue.

I can't help but wonder, howev-
er, that if our "educators"” do not
understand right from wrong in
the classroom, how do they deal
with academic esoterica?

Navin D. Holmberg

corrections company in Arizona,
at half of the cost of the average
state-operated bed. With an aver-
age annual growth rate of 200 pris-
oners, the private Arizona beds
only provided temporary relief
from prison overcrowding. Today,
a year and a half later, the Depart-
ment of Corrections is facing the
worst overcrowding in state histo-
ry and fines accrue at the rate of
over $3,000 per day.

So what is the answer? It de-
pends on the question. Corrections
cannot, nor should be expected to
prevent crime; prevention is a
much broader community respon-
sibility.

But Corrections can be counted
on to protect the public from peo-
ple committed to its custody (most
of the time), provide resources for
individual reform and supervise

Kids' safety Is ultimatel
parents’ re)s/pon3|b|l|ty y

Anote of concern about parents
and the public school system re-
garding the article about the four
boys lost at Eagiecrest last week.

It seems to me that the ultimate
responsibility for a child's safety
and education lies with the parent,
not the school system.

A parent must teach his child to
be responsible for his or her own
choices.

Why would a child leave a
group if he had been taught safety
rules at home?

| hope the phrents of these boys
reconsider their thoughts of a law-
suit accusing negligence. This may
destroy the chance for the rest of
our children to enjoy an experi-
ence at Eagiecrest.

Assume  responsibility  for
teaching your own child so Ihe
public school system will be more
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personal accountability to victims
and dependents. As to supply and
demand for correctional services,
there is no question the latter
grossly exceeds the former. The
only real question is who will pro-
vide the future delivery of correc-
tional services, government or the
private sector?

When the State of Alaska builds
a prison, the cost of construction is
approximately $175000 per bed,;
the average operating cost is near-
ly $107 per day, per bed. A 600-t*d
state-built and run prison In An-
chorage would cost more than $105
million in capital and roughly $0
million per year to operate. Add
the operating cost to the cost of
amortized capital construction and
the price to house one prison for
one day rises to over $150. The

same privately funded and operat-'

ed facility would require no state
or municipal capital, and would,
operate at roughly $65 per day.

myselffelt.

I care little about union involve-
ment. | cannot envision myself
waving a sign at a rally for a pal-
try pay raise that would barely
buy a sack of groceries each
month, but | was there. | resent
the newspaper’s implication that |
was there demanding the Legisla-
ture fiind a pay raise for me. | was
there to remind ovcrzealous legis-
lators what the words “good frllh"
and “honor" mean. It is unfortu-
nate that so many of them have
forgotten that these are the prem-
ises upon which our country was
founded.

Ptiyllics Bradnsr

l%rm] g{l the 'Iron ériangle’

y release
Prior to the passage of the
Tongass Timber Reform Act

(TTRA), ﬁqﬁzrwﬂeﬁ_gg allignce

$%5

Expandin% private correctional
services in Alaska does not have to
threaten existing state lobs or di-
minish the distinguished record of
the Department of Corrections;
unfortunately, there are plenty of
criminals to go around. What is
needed is a recognition that prison-
er should not consume the lion’s
share of the state operating budg-
et, and a commitment to place the
economic welfare of Alaska above
self interest.

Frank Prawrttl waa lagal coun-
sel to the Department o7 Correc-
tions under Gov. Sheftield, depu-
tcy commissioner . under Gov.

owper ana commissioner undor

ov. Hltfkel. He halds a mastehs
egree In corrections from the
Umversnry of Oregon and a Law
Degras from Seaftle University.
Ha™la currently In prhrata prac-
tice and is a consultant to Wack-
enhut Corrections Corp.

Tiglber con[tr cts mean
Jobs to my father, myself

My father and | have a lot in
common. He took his sons bunting
and fishing as | do. He raised his
family in Ketchikan as | would like
to. We both own boats. (Actually,
he owns a boat, | own a skiff.) We
both bought houses In Ketchikan.
We are both Journeymen, he as a
millwright and | as a Industrial
painter. We both work at the
Ketchikan Pulp Mill.

If the timber contract does not
go through we will have one more
think in common. We both won't
have a Job. Please extend the tim-
ber contract.

Matthaw Hamlrtgway

KetchJkan

'm no "enthusiast," but
am a trained gun user
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Dept, of Corrections
Daily Cost Calculations
Based on FV96 Actuals

Total Institutional Related Costs
Total Cost Reimbursements
NetCostoflinstitutions Operations

Daily Cost (Divided by 366)
Average Daily Population for FY 96
Daily Cost perPrisoner

Community Corrections
Daily Cost (Divided by 36S)
CRC Capacity

Daily CostPerPrisoner

Probation Costs

Daily Cost (Divided by 366)
Probationers Served

Daily CostperProbationer

Out-of-State Contractual
Daily Cost (Divided by 366)
out-of-Slate Capacity
Daily Cost PerPrisoner

Pt.MacKenzie Rehab Ctr.
Daily Cost (Divided by 366)
Pt.Mackenzie Capacity
Daily Cost perPrisoner

$106,611,517

$  (500,101)
$106,111,416
§ 289,922
2,154,

$ 10527
§ 10,551,033
$ 28,828
122

$ 68.31
$ 7,849,792
21,448

$ 3,165
$ 6.78
$ 5,982,322
$ 16,345
253

$ 64:ei
§ 1.980,438
5411

$ 12
$ 75.15

ity



Twenty-eight
states can
contract out
for prison
management.
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PRIVATIZATION OF STATE CORRECTIONS MANAGEMENT
By Elizabeth Pearson and Donna Lyons

Background
Rising corrections expenditures have many state legislatures looking hard at privatization as a
cost-savings way of building and operating prisons. Since 1985, the number of incarcerated
adults has increased 43 percent. State corrections spending has followed this trend. In 1985,
state per capita correction spending was $38.71; in 1992 itwas $79.34—a 104 percent
increase in seven years. Corrections spending became the fastest growing component of state
budget appropriations in 1995, increasing 13.3 percent, on average, from 1994,

Motivated largely by fiscal pressure, 28 states now have legislation enabling their corrections
departments to arrange for private management of correctional facilities, or to shift responsibility
for management and operation of prison facilities to private prison management corporations.
The first initiative was at the federal level, when, in 1984, President Reagan approved private
holding cells for illegal aliens in Texas. Since then, 20 private prison firms have emerged,
managing 84 state facilities in 1995, with a rated inmate capacity 0f43,508.

100

1983 1985 1987 1989 1991 1993 1995

Source: Private Corrections Project, University of Florida

State Action
The latest enabling legislation for prison privatization was passed in Connecticut and O regon
in 1995, Also last year, Arizona, Florida, New Mexico and Tennessee expanded and clarified
their contract requirements for private prison management firms. Virginia passed legislation to
privatize regional jail facilities. [Illinois remains the only state that specifically prohibits the
Department of Corrections from entering into contracts with private companies to manage
correctional facilities, although Missouri introduced similar legislation in 1995. Some states
have enacted laws to requlate "spec” prisons, or private "rent-a-cell" facilities that house
inmates from other states, localities or the federal government. States with such regulatory
provisions include Colorado, G eorgia, Kansas, O klahoma and South D akota.

A Tennessee evaluation in 1993 compared cost and quality in similar public and private
correctional centers. Quality measurements included accreditation factors like health care,
treatment, security and how inmates spend their time. The evaluation showed that while the
accreditation rating was slightly higher (99.29 compared to 98.78 and 98.88) at the privately
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run prison than at the publicly managed institution, the average daily operating cost per inmate
was also higher for the privately run facility at $33.78 compared to the average $33.18 for the

two publicly managed facilities.

Evaluations of private correctional facilities in Louisiana and Texas have had different results. A
privately managed prison, Winnfield Correctional Center in Louisiana, has shown an 8 percent
cost savings in its first three years of operation when compared to a publicly run, comparably
sized counterpart, Cottonport in Avoyelles Parish. A Texas Sunset Advisory Commission study
in 1991 determined whether the contracts entered into by the Texas Department of Criminal
Justice resulted in the 10 percent cost savings mandated by Texas law. The evaluation showed
a savings of $6.16 per prisoner, per diem, for four 500 bed, privately run facilities— more than
a 14 percent cost savings over comparable publicly run facilities.

Pros and Cons

Proponents of privatization cite as advantages of private correctional facilities:

« Competitive forces of the private sector introduced into government monopolies will drive
the "price" of services down, reducing state corrections expenditures.

« Innovative private sector management approaches and hiring capabilities allow private
firms to offer different services, like creative education programs, expanding opportunities
for rehabilitation and involvement to inmates.

« Private firms can offer special incentives lo their employees, such as performance-based
pay, shares of company stock and profit sharing.

+ Private companys' financial stability and insurance policies lessen government liability
from lawsuits due to indemnification clauses in their contracts.

« Private firms paying sales and property taxes offer a "hidden rebate" to state and local

governments through additional revenue.

Those who oppose privatization initiatives contend:

«  Private sector profit motives will encourage lower wages as a means for costsavings,
resulting in reduced standards for hiring critical prison employees like corrections officers.

« The prison management "business" is a relatively small market, and lack of competition
will become a transfer of power to the private sector.

« Privatization initiatives will result in a cost shifting, not a cost savings, by changing the
state's role from one of operations management to administrative oversight.

« Food service and medical care may he compromised to control costs.

«  Private prison management companies may hecome influential, affecting criminal justice

policies and systems.

« Civil liability of government will not be removed by private contract; it will be extended to

private contractors as well.

Selected References _ o

National Conference of State Legislatures. State Budget and Tax Action 1995: Preliminary
Report. Denver, Colo., July 1995, .

Thomas, Charles W, Ph.D. "Growth in Privatization Continues to Accelerate.” Corrections
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ith the imminent release of
W the Private Adult Correc-
tions Facility Census' ninth

edition, the general direction of
privatization isbecoming increasingly
clear: Full speed ahead.

In an exclusive interview with
CoircctionsAlcn, long-time census au-
thor and privatization expert Dr.
Charlie Thomas says, “Its clear that
thisisa trend that isnotabout to stop."

Spurred by studies that continue to
nrove private firms can build prisons
faster and operate them cheaper than
public agencies, as well as other ben-
efits of private facility construction,
operation, and management, legisla-
tors across the nation are scrambling
for seats at the privatization table.

When asked to comment on the
prognosis for private sector prison
management, Thomas points to two
critical factors:

eLegislative emphasis: In 1995,

corrections spending became the
fastest growing component of
slate budget appropriations, in-
creasing 13.3 percent, on average,
from 1994. Add to that the 28
states that now have “enabling leg-
islation” that permits their respec-
tive departments of correction to
arrange for some degree of private
prison management, and the en-
vironment is ripe for continued
growth.
More prisoners = more prisons:
Thomas emphatically declares
that the number of prisoners in
private prisons will break the
100,000 barrier sometime in 1997
and exceed 200,000 by year end
2000. The accompanying graph
illustrates Thomas' projections.
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Although he cautions that there may
be a gradual reduction in the annual
percentage increases, which in the
past have exceeded 80 percent, Tho-
mas cites the explosive growth history
as well as virtually-certain future
prison population expansion to prove
that private prison management is
here to stay.

Exploding growth

The incredible development of pri-
vate sector prison management is
rooted in relatively modest beginnings.
As recently as the early 1980s, there
were no state jurisdictions in the US
that had the clear legal authority to

An Aspen Publication®

Ons

March 11, 1996

Ile correctional tool

contract for the full scale private
management of either local or state
level correctional facilities. “The only
entities having prisoner custody re-
sponsibilities which they believed per-
mitted them to contract with the pri-
vate sector were three federal
agencies— the Bureau of Prisons, the
Immigration and Naturalization Ser-
vice, and the US Marshals Service," ex-
plains Thomas.

“At 'east largely because of that." he
adds, “we saw no contracts awarded
at the local level until 1984, when
Hamilton County, Tenn., awarded a
contract to Corrections Corporation

Ctindmird on pmje J

Projected private prison population growth

250.000

200.000

150,000

100,000

50,000-

1995 1996

1997 1998 1999 2000

Note: Assume gradual year by year reduction in the annual percentage increases.

In this issue...

Painful eXeCUtion.......cewwevreessns
Arc tlucc-striltcs law s racist? .......

3 Cotitrricling crises rack systems 6

...... 5 Keeping you CUTTEN o



of America (CCA).” The first state
claward was not until 1985, when

.awarded a contract for the man-
agement ofa minimum-security state
prison to United States Corrections
Corporation (USCC). The first federal
award or any consequence was not
until 1984, when the INS awarded a
contract to CCA for the operation of
what is now known as the Houston
Processing Center in Houston, Texas.

From these erstwhile beginnings, by
year end 1995. Thomas’ preliminary
estimates show that there were 17
firms which had received 102 contract
awards (90 in the US, six in Australia
and six in the UK) with private facili-
ties in operation or under construc-
tion in 19 states. “Thats an increase
of over 88 percent from year end
1994," observes Thomas.

The aggregate rated capacity of fa-
cilities in operation or under con-
struction increased 29 percent from
year end 1994 (49,154) to year end
1995 (63,306). According to Thomas,
the average annual rate of growth in
contract capacity for the last five years

*s been 34 percent.

tVhy the appeal of
privatization?

Motivated largely by fiscal pressure,
states are turning to private compa-
nies to help them steer a safe and se-
cure prison system while maintaining
a tight grip on the financial reins.

Privatization is increasingly attrac-
tive to tough-on-crime politicians
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who want to lock up more criminals
but must do so inan environment that
stresses fiscal responsibility and ac-
countability. As politicians slice
smaller pieces of the budget pie and
serve the money to corrections, they
are simultaneously pressing correc-
tions administrators to ensure higher
levels of quality, security, and manage-
ment expertise.

Although “the core reasons for the
growth in the appeal of privatization
vary by jurisdiction," says Thomas,
“on any list of the influences shap-
ing the appeal one would find the
speed with which the private sector
has been able to move from contract
execution to facility opening. A time
lag of 12-18 months to open a facil-
ity is typical, compared to a time lag
for public agencies that continues to
be 36-48 months."

For jurisdictions facing restrictive
consent decrees or court orders, Tho-
mas notes, the swiftness with which
the private sector can complete projects
has a consequential, tangible value.

Another reason is thatjurisdictions
both in and outside of the US are find-
ing that the funding pool for correc-
tional purposes continues to evapo-
rate. This, says Thomas, “raises the
two most powerful influences shap-
ing the appeal of privatization; One.
that capital outlay requirements for
privatized facilities are regularly
15 percent to 25 percent below com-
parable public agency requirements;
and two, that everyday operating

Corrections

costs for private companies are typi-
cally in the range of 10 percent to 15
percent lower than comparable pub-
lic agencies."

As forensuring a higher level of man-
agement expertise, Thomas mentions
that private corrections management
firms can enhance the professionalism
of a smaller jurisdiction's correctional
facility by providing highly trained,
experienced personnel.

Thomas cites a series of projects ini-
tiated during 1995 in counties across
the US, particularly in Md., Ind., Fla.,
Texas, and NM, as examples in which
private corrections management firms
helped smaller counties employ the
most current and effective practices
in correctional management and op-
erations.

“Having the private companies
come in brings a higher level of pro-
fessional expertise to county-run fa-
cilities," explains Thomas. “Therefore,
the smaller counties are able to have
jails that are on par, operationally, with
those in larger systems. Instead of
being independent and isolated, they
get the benefit of having the substan-
tial operational and management ex-
perience of private companies."

A final, though no less important,
influence is that in many systems,
contracting with the private sector
creates a buffer in the area of legal
liability exposure. In the age of in-
mate lawsuits, this benefit ts particu-
larly attractive to corrections
administrators. Notes Thomas, "The
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independent contractor that you re-
tain is obliged by contract condition
or law or both to indemnify and hold
harmless the contracting governmen-
tal entity against any and all sources
of legal liability exposure, including
civil rights exposure associated
with the operation of the privatised
facility."

W hat’ next for the
industry?

The rapid growth in some of the
larger private corrections manage-
ment firms puts them in the position
of operating corporate correctional
systems that are now substantially
larger than an overwhelming major-
ity of the prison systems operated by
individual systems in the US.

Companies like CCA—the largest of
the firms—and the Wackcnluii Cor-
rections Corporation (CCAs primary
competitor) rival the larger state sys-
tems in terms of overall prisoner

Painful execution declared
unconstitutional

Fierro v. Gomez, (No. 94-16775.
February 21, 1996). Calif's method
of executing inmates by lethal gas
constitutes cruel and unusual pun-
ishment in violation of the Eighth
Amendment, according to a recent
decision by the Ninth Circuit.

David Fierro, Alejandro Gilbert
Ruiz, and Robert Alton Harris, Calif,
inmates sentenced to death, filed suit
in 1992 under 42 U.S.C. Section 1983
against the director of the Calif. De-
partment of Corrections and the war-
den of San Quentin Prison, alleging
that the state statute proscribing lethal
gas as the method of execution vio-
lated the Eighth and Fourteenth
Amendments.

The Ninth Circuit agreed and
affirmed the lower court's injunction
against lethal gas executions. The
court found that extensive expert
testimony as well as prison medical
records documenting inmates deaths
by lethal gas showed that such in-
mates suffered extreme pain, some-
times for several minutes before their
deaths.

population. At the end of 1995, CCA
had 42 secure adult facilities under
contract with a contract capacity of
30.610 prisoners. Significantly, these
42 facilities are at the county, state,
and federal levels, with a inmate mix
that includes male and female prison-
ers at all classification levels.

"If we compare the size of CCA (in-
cluding the capacity of facilities now
under construction) with the prisoner
populations of individual US states,
at 30,610, CCAs in the top ten in
terms of populalion.” reflects Thomas.

The 1990s may in retrospect be
viewed as the decade during which
private corrections management firms
broke out of the beachhead first es-
tablished in the 1980s. “When the
policy makers want to engage in com-
parison shopping for correctional pur-
poses,"” declares Thomas, "they now
have an increasingly long list of alter-
native providers. They are increas-
ingly making a policy choice to select

Restitution from outside
funds constitutional

Mahers v. Halford, (No. 95-15186,
February 21, 1996). Corrections of-
ficials may withhold court-ordered
restitution deductions from funds
inmates receive from outside sources
without providing individualized
pre-deprivation hearings, according
to a recent Eighth Circuit opinion.

The lowa Department of Corrections
began automatically deducting 20 per-
cent ofall money received by inmates,
including money received from out-
side sources, toward inmates’restitu-
tion obligations. No hearings are pro-
vided prior to the deductions.

Ronald Mahers, an lowa inmate,
brought suit against the corrections
department, alleging that deductions
from outside source donations without
individualized hearings violated due
process because inmates had no oppor-
tunity to show that the money was for
an important purpose that should ren-
der it exempt from deductions.

The Eighth Circuit rejected the
claim, holding that: (1) inmates' pri-
vate interests in the money they re-
ceive from outside sources is subject

private providers from that list.”

As more and more legislatures turn
to private providers, and “as the selec-
tion of private providers yields one or
more of the benefits mentioned above,
governments have greater confidence
in the ability of the private sector to
deliver competitive services on a cost
effective basis,"” notes Thomas.

He adds that because this momen-
tum may well spur continued growth
through the decade and beyond,
"there is every reason to believe that
this growth is going to persist for the
foreseeable future."

IEtl. nme: Already in 1996 there halchecn
five contract awards (onefederal in L'SCC.
two sidle— one to Wacltcnhut, one to CCA—
and two county level awards— one to CCA.
and the other to RECOR.) Thomas estimates
that the capacity of privatefacilities m
operation or under construction bv \car end
1996 i ill be between 85,000 and 88.000
beds. For more information, contact Dr.
Charles Thomas at 909-592-1025.1

LEGAL

to limits; (2) the risk that restitution
will be mistakenly deducted from an
inmate's funds is minimal, largely be-
cause inmates receive procedural pro-
tections at the time restitution plans
are set up; and (3) the restitution sys-
tem serves the important state inter-
ests of compensating victims and
teaching inmates responsibility.

RFRA claim for
kosher diet fails

Prins v. Coughlin, (No. 95-2458.
February 20. 1996). The transfer of
an inmate to a corrections facility
which did not provide him with daily-
hot kosher meals did not substan-
tially burden the exercise of his reli-
gion as alJew in violation of RFRA.
the Second Circuit recently held.

Brian Prins, an inmate in the NY
State Department of Corrections, was
transferred from the Green Haven
Correctional Facility to the Clinton
Correctional Facility in northern NY
State. Clinton did not serve Prins hot
kosher meals every day prepared in a
kosher kitchen. He filed suit against
corrections officials, eta; ing that his

CiMiiiiim'il ™i iuiye -
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PART 1: BACKGROUND AND INTRODUCTION

The state operating budget for the 1995-97 Biennium provided funds for the
legislature to review and identify state programs or services that may be
competitively contracted to produce cost savings or improvements in the
quality or level of services without harm to the public good. The Legislative
Budget Committee (LBC) was asked to do the part of this review relating to
adult correctional institutions, and to have a preliminary report completed by

January 1, 1996.

Study Objectives

The LBC’s study objectives were set out as follows.

Work with the Attorney General (AG) to identify any potential legal

constraints to implementing privatization, and, if applicable, any
statutory changes needed to remove such constraints.

. Verify whether other states and jurisdictions have achieved cost savings
through privatization without harm to the public good.

. If savings occur, identify the ways in which they are achieved (e.g.,
design/operational efficiencies, different levels of service, personnel

compensation).

. Evaluate the feasibility and cost savings potential of privatizing
Department of Corrections (DOC) institutions and facilities (e.g.,
specifically the new 1, 936 bed institution being planned).

. With the assistance of DOC and the Attorney General, evaluate best
practices, and develop prototypes for Requests for Proposals (RFPs),
contracts, and competitive procedures for privatization.

Study Results

By addressing the study objectives, this report provides information to assist
the legislature in its deliberations on privatization. Although tl' sport
makes no recommendation on the policy issue of whether to privatize adult
correctional facilities, there are numerous issues and obstacles related to
privatization that are addressed in the technical appendices. These technical
appendices (particularly those concerning legal issues, RFPs and contracts,
and estimating annual ownership costs) are designed to be used as guidelines
to be followed in the event that privatization is pursued. Similarly, the report



also contains five general guidelines that could be followed for minimizing the
risk to the state, while promoting cost savings without sacrificing quality.
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PART 2: LEGAL THRESHOLDS

The LBC was asked to work with the Office of the Attorney General (AG% t0
[PotenUaI IegeH constramés t0 |mﬁ]lementmg privatization, ‘an
y statutory thanges nee

In addition to answer
commenta(r]y on a num
I

dentify an
applica%le, %

state woul

answered below.

Is there a
constitutional
prohibition against
contracting prison
operations?

Need to retain
certain
responsibilities

If
ove such constraints.
osed, the AG provided further

edtore

|tr)1eg the bail(; uestloBsB

[ of legal IssUes to be onsidered in the event that the
ursue 1prlvatlzatmn. The full text of the AG’s analysis I included

In Agpen Ix L The three basic threshold questions are presented ana

No. There is, however, a doctrine that would qr,event
the state. from elegéltln away Ifs ultimate
responsibility to foster and suf rE)ort our prisons. There
are no court’decisions, specifying what Is necessary to
avoid aB, unconstitutional del&gation of corrections

responsinility.

In Washington, a court would likely use a two-part test
to determine whether tpe state’s delegation of power Is
constitutional. Under this test,

L the. legislature must provide standards, or
uidelines Which define in general terms what is to
Ee don .aﬂd the mstrurpentahth/ or administrative
ody which 1S to accomplish It; and

2. procedural safe_guards must _exist to control
arbitrary _adminiStrative ~ action  and  any
administrative abuse of discretion.

The first requirement would likely be met by adequate
statutohy standards for private prison operations, and
etailed requirements of the state’s request for

by the
p}/oposal ana contract.

The second requirement would likely be met by the
states _ retention of ultimate "~ decision-making
res?onsmllly In the areas of classification, dlsc%llne,
sentence-calculation, and release decisions. ~ Other
states have strived to accomplish this In @ number of
ways. The more control that'is retained, the less risk
of Unconstitutional delegation. Conversely, too much



Are there existing
statutory or case law
constraints to
contracting out
prison work?

- Legislative
authority needed

Are there provisions
in the relevant
collective bargaining
agreement against
contracting out?

- Current
agreement
expires in June

state involvement in facility decision-making may
interfere with efficiencies that the private contractor
proposes to achieve.

Yes. Contracting for services that have been
traditionally and historically performed by classified
DOC prison employees would likely be found to
violate existing civil service law as interpreted by the
courts. A possible exception in RCW 41.06.380 for
certain contracts originally entered into before April
23, 1979, would not apply, as our review discloses no
such DOC contracts relating to prisons.

Legislative authority would have to be provided in
order to contract for the operation of a prison without
using state civil service employees. In order to
remove any such question as to the authority given,
the authorization should be in the form of an explicit
direction in the statute to contract out: the work
involved. Repeal of RCW 41.06.380 is not necessary,
since it is not that statute that prohibits contracting
out in general.

Whatever language might be chosen for authorizing
DOC to contract out, the language should be carefully
drafted to ensure that the intent to contract out is

clear.

Yes. Under the current collective bargaining
agreement DOC has agreed not to contract services
when such action would have the effect of terminating
classified employees or when the services to be
contracted would be the same as those historically
provided by classified employees.

The effect of existing collective bargaining agreement
provisions on the ability of the legislature to direct
contracting out is unsettled. State unions have taken
the position in court that the legislature may not
retroactively change an agency's agreement not to
contract out. They have based their position on p
state Constitutional prohibition against impairment
of contracts. However, even if a challenge to a
contracting out statute were to be successful on this
ground, it would only bar application of the statute

4



Issue of removing
DOC's discretion
in bargaining

during the existing term of the contract agreement.
Therefore, the constitutional issue could be avoided by
stating in the statute that contracting out would not
occur until expiration of the current term of the
agreement. The current agreement expires on June
25, 1996.

The statute and rules as currently written require an
agency to bargain personnel matters over which
management can lawfully exercise discretion.
Therefore, elimination of the contracting out language
from the new collective bargaining agreement would
not be certain if discretion to contract out is given to
management by the authorizing statute. Instead, the
statute should direct DOC to contract out. The union
could not then argue that contracting out is
negotiable.



PART 3: REVIEW OF COST STUDIES - PUBLIC VS.

PRIVATE

One of the feasibility study questions was: Have other states and
jurisdictions achieved cost savings through privatization without

harm to the public good?

We approached answering this question by reviewing published sources and
the experiences of other states that have experimented with the privatization

of prisons.

There are
surprisingly few
studies, and they
are of limited
value.

REVIEW OF PUBLISHED SOURCES

We conducted a review of existing literature on
privatization of prisons. Although there are
numerous published sources that debate the pros and
cons of privatization, there are only a few studies
that have attempted to compare costs, and they have
reached conflicting conclusions. We reviewed the
methodologies and conclusions of these studies,
recreating the analyses when possible. With the
exception of some state-sponsored studies (more on
these later) the studies we reviewed had significant
limitations or methodological weaknesses. We did
not find that we could use these studies to draw any
general conclusions about the potential for. cost
savings through privatization.

See Appendix 2 for more comments on the cost
studies we reviewed.

We also reviewed two studies available concerning
the quality of operations of public-versus-private
facilities. Indicators of quality included such factors
as safety issues, availability of programming,
satisfaction with food, and job satisfaction of staff. In
each case, the studies found no significant differences
in quality between the particular publicly and
privately operated prisons being compared.1

1Charles H. I/)gan, Well Kept: Comparing Q uality of Confinement in a Public and a Private

prison, National Institute of Justice, March 1, 1991;

and Tennessee Select Oversight

Committee on COrreCtiOnS, Comoparative Evaluation of Privately-managed CCA Prison and
State-m anaged PrototypicalPrisons,JanUary 1995,



Criteria for
selecting states
for case studies

Choice of
Louisiana and
Tennessee

Both states allow
for apples-to
apples
comparisons

REVIEW OF PRIVATIZATION EXPERIENCES
IN OTHER STATES - CHOICE OF CASE
STUDIES

Since one of our study questions involves the
feasibility of privatizing a multi-custody prison in
Washington, we sought case studies of privatization
in other states that met the following criteria:

* The experience with privatization should involve
a large, multi-custody facility.

 The state-run facilities to be compared to the
privately run facilities should be of similar
capacity, design and security levels.

» Preferably the comparable facilities would have
been in operation for several years.

* The states having such facilities would be willing
to provide ail the information we would need in a
timely manner so as to meet the deadline for this

report.

« The private companies operating the prisons
would be willing to provide information needed for

this study.

We were fortunate in obtaining the cooperation of
two states - Louisiana and Tennessee - that have
facilities that are particularly well-suited for apples-
to-apples comparisons of costs.

Louisiana has three large, prototypical, multi-’
custody facilities that are exactly the same design
and capacity. One is operated by the state, and the
two others are operated under contract by the
Wackenhut Corporation (Wackenhut) and the
Corrections Corporation of America (CCA), the two
largest private operators of prisons. Louisiana’
three facilities were all in full operation by the
beginning of 1991. At present, the capacity at each of
the facilities is 1,474 inmates.



Benchmark
studies in other
states

Why this study
does not report
on the recent
experiences of
states using
benchmarks

Tennessee also has three large comparable facilities,
two of which are state-run, and one of which is
operated by CCA. The three facilities were in full
operation by mid 1992. The current capacity at each
of Tennessee’s prototypical facilities is 1336 inmates.

We also reviewed cost studies from other states. The
most important of these have been recent attempts to
set cost benchmarks for targeted savings from
privatization. The way this works is that states
either estimate what the public costs would be of
operating a particular new facility, or they identify
their current costs of operating similar prisons within
their system. Through a Request for Proposals
(RFP), private companies are asked to respond with
proposals that would result in @ minimum COSt-
savings percentage (e.g., seven to ten percent),
compared to the benchmark.

If the benchmarks are accurately and appropriately
estimated, and the state receives responsive bids,
then the compensation provided for in the contracts,
compared to the benchmark, should indicate an
amount of savings to be expected from privatization.

Two years ago the LBC gained experience in
estimating the costs of prison operations. In its
report on Department of Corrections Capacity
Planning and Implementation (January 27, 1994),
the LBC identified facility operating costs, by
security level, in order to determine if some of the
most inefficient prison facilities should be replaced.
The findings from the report led to legislative
approval of several capital projects intended to
achieve operational savings.

Based on our experience, and knowing the care that
must go into establishing benchmarks, we would be
reluctant to accept projected savings based on
benchmarks at face value. The time frame for the
present study did not allow for the extent of review
that would enable us to say whether recent
benchmarking efforts in other states are likely to
result in savings.



PART 4. RESULTS OF LOUISIANA AND TENNESSEE
CASE STUDIES

This part of the feasibility study uses the case studies to answer two of the
questions posed in the project scope and objectives:

1. Have other states and jurisdictions achieved cost savings through
privatization without harm to the public good?

2. If savings have occurred, how have the private companies accomplished
this?

In answer to the first question, we reviewed cost information and studies
provided by the states and the private companies. For Tennessee., we reviewed
and made adjustments to a cost comparison conducted by the state’s Fiscal
Review Committee for fiscal year 1993-1994. For Louisiana, we used state
and company data for fiscal year 1995-1996. The results of our analysis were
submitted to the states and the private companies for technical review and
comment in November 1995. Details concerning the comparative costs and our
methodology are included in Appendix 3. Summary comments about the
results are included in this section.

The first question also contains a qualitative element related to the “public
good.” We endeavored to address this element by identifying any public safety
differences between the public and private facilities (e.g., record of escapes and
disturbances) and through examination of any other information that might
suggest that there were substantive differences in prison operations and

programs.

The second question concerns how private companies operate, and focuses on
the issue of what the state might actually be purchasing in the event that it

pursues privatization.

CASE STUDY COST COMPARISONS

. Haﬁ_ Loujsiana Until recently, yes. Based on information for 1995-
achjeved cost 96, the state can expect to break even on its two
savings through ! pect ! .
priva |?<»t|on? contracts when all facilities are operating at full

capacity. The CCA prison is costing about 1 percent

more than the state facility, and the Wackenhut
prison is costing about 1 percent less. Historical data
suggest, however, that both private facilities
previously cost the state less than the state-run



Why costs have
converged

Haﬁ.Ten essee
achjeved cost
savin sthrou)gh

privatization®

Estimate of
longer-term
outlook

prison on a per diem basis. For example, in fiscal
year 1993-94, the two privately run facilities were
costing the state approximately 4 percent less, even
though they were housing fewer inmates.

One explanation for the convergence of costs over
time may be the effect of competition. This is an
argument made by the private companies that was
also mentioned by some state correctional officials.
Lean budget years may also have made a difference.
For some years the inflationary increases built into
the private contracts has been greater than the
increases in the corrections budget. So while the per
diem costs for the private has inflated, it has not
inflated for the public facility.

The best answer is probably yes. During the study
period (fiscal year 1993-94), the effective per diem for
the private facility was less than the weigh*' 1
average per diem for the two 3tate-run facilities
($33.63 versus $34.29), but actually higher than one
state facility and lower than another.

This information is somewhat misleading, however,
because during the study period, in which additional
capacity was being added at all three facilities, both
state-run facilities had higher average daily
populations (ADPs) than the private facility. Since
the marginal cost to the state of placing inmates in
its own facilities was less that the per diem for the
private facility, this resulted in a lower effective per
diem at the state facilities.

In order to understand how costs might compare over
the long-term, when ADPs would more closely match,
the state’s Fiscal Review Committee estimated what
the costs would be if the ADPs were equalized.
Taking the same approach, but with the adjustments
explained in Appendix 3, we estimate an average per
diem for the state-run facilities of $35.55 (fiscal year
1993-94) when ADPs are equalized. With the private
per diem at $33.63, this represents a potential
savings of approximately 5.5 percent. This may be
viewed as the expected savings that will be achieved
when all the facilities are operating at full capacity.

10



The effects of
competition

® Are the privatfe
r1Sons as safe amd
eCure gs the public
prisons?

Escapes

Major
disturbances

Tennessee officials were of the opinion that
competition from the private facility had the effect of
keeping costs down at the public facilities. As
evidence of this, we observed during our site visits
that the private facility’s estimate of additional staff
needed for a proposed capacity expansion of 170 beds
was less than half ofthe estimate made by one of the
state-run facilities. We were told that this difference
was causing closer scrutiny of the state prison’s
request than might otherwise have occurred.

CASE STUDY QUALITATIVE COMPARISONS

Yes, based on data at hand. We reviewed a year’s
worth of data from our study prisons regarding rates
of escape, major disturbances, and inmate
infractions. We also conducted site visits to observe
prison environment and operations. A summary of
our observations follows. (See Appendix 4 for more
detailed information on both interstate and
intrastate comparisons of inmate demographics and
behavior).

There were no escapes at any of the Louisiana
prisons. In Tennessee there was a total of three
escapes from secure supervision in the two public
prisons, and no escapes from the private prison.
There was also a total of nine escapes from the two
state run minimum security units, and only one
escape from the privately run minimum security
unit.

In Louisiana, each ofthe private prisons reported one
major disturbance, while the public prison reported
four. In Tennessee, one of the public prisons reported
sixteen major disturbances, while the remaining
public and private prisons each reported seven. Some
of the difference in numbers may be due to reporting
differences, as evidenced in the comparative
evaluation completed in Tennessee in January, 1995.
Although these numbers portray a large amount of
major disturbances, none of the prisons experienced
disturbances that required the use of outside
assistance.

11
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Inmate infractions are an important measure of
safety and security, however, rates are dependent
upon individual staff reports. In Louisiana, the
Wackenhut prison issued .47 infractions per inmate,
the CCA prison issued 1.3 per inmate, and the state
prison issued 1.8 per inmate. In Tennessee, the
infraction rates were more similar, with the private
prison having issued slightly more infractions than
the public prisons. During the study period of the
Tennessee comparative evaluation, there were
dramatically more injuries to staff and inmates
reported at the privately run facility. However, the
report indicated reporting differences, and weighted
each of the Tennessee prisons the same in the areas
of safety and security.

All of the prisons we visited were clean and appeared
to be orderly.

Generally, yes. The private prisons in our study had
similar inmate work requirements to the public
prisons. Louisiana private and public prisons have a
100 percent inmate work program. In Tennessee, the
private prison has an average of 84 percent of
inmates either working or attending full time
education programs.

In Louisiana, 26 percent of the inmates at the state
prison were enrolled in education programs, while
only 20 and 16 percent were enrolled at each of the
private prisons. Although the exact numbers were
not provided, it was reported that programs are filled
to capacity at each of the three prisons. Capacity and
enrollment information was not available for other
aspects of rehabilitation in Louisiana, but the
emphasis in this state is clearly on work skiil
development and education in addition to a full-time
work program.

In Tennessee, 23 percent of the inmates in the pri-
vate prison participated in education programming,
while 20 and 35 percent participated in education in
the public prisons. A qualitative study conducted by
Tennessee indicates similar programming availa-
bility and quality at each of the prisons.



In order to mate a complete comparison, further data

would need to be gathered including the ratio of
Limitation of program completions to enrollments, length of
comparisons programs and outcome indicators.

0 the inmates from  This question cannot be answered within the context

Fa?/ ([;Vhéllteh%Fl(S)?nS of this study. There have been no studies to address
oOWer raté o this question directly, or that measure recidivism
{ecidivism tt])’f\n those from prison to prison.  Although overall state
rom thg pupiic recidivism rates appear in various publications, it is
prisons: well known that most states define recidivism

differently. For instance, the definition of recidivism
may include re-arrest, technical violations or new
_ convictions, or may only include actual returns to
Problems with . e - ]
prison. States also measure recidivism over varying

defining and . . )
measuring lengths of time, ranging from one year to five years.

recidivism
The major links to recidivism appear to be in the
areas of age and criminal history. Young offenders
with an extensive arrest record for property crimes
are more likely to re-offend than older, first-time
offenders. A further problem with trying to assign a
rate of recidivism to a particular prison is the fact
than an inmate rarely spends his/her entire
incarceration at only one prison. Given these
problems, using available data about recidivism

would not be valid.

EXAMPLES OF HOW THE COMPANIES HAVE
REDUCED COSTS

In Louisiana and Tennessee, both states designed,
built and own their prototypical facilities, and pay all
debt service. Therefore, these states do not provide
an opportunity to evaluate the savings potential of
privatization on capital projects (see discussion of
capital costs in Part 5, below).

What %LreaSl ftéw ,[ Personnel and supplies comprise approximately 85 to

OPeeL é?na H(lge 90 percent of operating costs in the state-run
y candidates b

FOfCOSt savings? facilities we evaluated. These are the two areas

where opportunities for savings are substantial.

Personnel (including contracted professional services)

13



Do the private
companies save on
supplies?

Do the private
companies save on
personnel costs?

Example of
magnitude of
possible savings

accounts for about 70 percent of operating costs,
while supplies account for 15 to 20 percent. The
remaining areas of the budget, including such things
as utilities and insurance, are not likely to vary
significantly due to whether the state or a private

company is operating a facility.

From all accounts, the private companies do save on
supplies, but we do not have information that would
permit us to estimate a percentage.

State and company officials in both states agreed
that the private companies save money by not having
to follow the state procurement rules. They can buy
supplies when needed, at the most competitive price,
and keep a smaller inventory.

This cost advantage to the private companies is offset
by the fact that in both states the privato facilities
pay sales taxes that the state facilities are exempt
from paying. Although this adds to the cost of the
contracts, the states may still realize the benefit of
the lower procurement costs because the sales taxes
are returned to the states as revenues.

Yes. For the three private facilities included in our
case studies, we estimate that the number of staff
ranged from 88 to 97 percent of state facilities
staffing, and that the average salaries for those
personnel range from 69 to 93 percent of state

salaries.?'

The magnitude of the potential for savings in the
area of personnel can be shown in the following
example. If a private facility can operate with 90
percent of state staffing, and at 85 percent of average
state salaries, this translates into a personnel
savings of 24 percent. Since personnel costs comprise
about 70 percent of all operating costs, this results in

2 The lower end of the salary range was based on comparing the mid-points of the salary
ranges for corrections officers at the Avoyelles (state-run) and Allen (Wackenhut) facilities in

Louisiana.

Corrections officers comprise more than two-thirds of all staff at both facilities.

The use of the mid-point for the private facility is a conservative approach (i.e., does not over-
estimate) insofar as the private facility has a higher turnover rate than the state-run facility.

14
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a savings to the total budget of approximately 16
percent.

Some of the savings are passed on to the state to the
extent that the contracted per diems for the private
facilities are less than the states’ per diems. The
example above shows, however, that personnel can be
a major source of profit for the private companies.

From our site visits and reviews of staffing patterns,
two general explanations emerged.

1. There is a greater tendency for staff to have
responsibilities in more than one area, and for
management staff to have responsibilities in
several areas.

2. More flexibility in the use of staff, including
corrections officers, results in fewer staff
(and/or less overtime) needed to cover
mandatory posts.

Not necessarily. In Louisiana the state spends less
on benefits for current employees than either of the
private companies, primarily because state govern-
ment does not participate in the federal social
security system. The state does have a retirement
system, but its employer contribution to the retire-
ment system is less, as a percentage, than what the
private companies pay for social security contri-
butions.3 Of the two private companies, CCA addi-
tionally mates a company stock contribution and has
a stock purchase matching plan that can equal an
employer contribution of up to 6 percent of salary per
year.4 In Louisiana, Wackenhut makes no employer
contribution to retirement, other than social security.

3The amount that the state contributes that is needed to cover defined benefits for current
employees is 5.357 percent, which compares to the social security employer contribution of 6.2

percent.

4 During the first year of employment, CCA contributes 2 percent of salaiy, and 1 percent
thereafter. It will match employee contributions up to 4 percent of salary.

15



We did not receive full benefit information for the
privately run facility in Tennessee. In the area of
retirement, the state contributes more than the
maximum of 6 percent paid by CCA. It would be
difficult to say, however, which retirement plan
ultimately provides the most financial benefits to its
members.

16



PART 5: COST SAVINGS POTENTIAL OF PRIVATIZING
CORRECTIONS INSTITUTIONS AND FACILITIES

Although the two case studies indicate that savings from privatization are
possible, they do not provide good estimates of the range of potential savings

in Washington for two reasons:

» The costs to the states to operate prisons in Louisiana and Tennessee are
less than in Washington, even after adjusting for cost of living differences.
This is true regardless of whether the prison is state-run or privately run.

When private companies indicate they could save Washington State large
percentages in prison operating costs, it is likely they are referring, at least
in part, to savings that would come from adopting an approach to
operations more like one of these other states. Privatization would be one
means of changing operations to realize savings, and might still have the
potential for savings that are more directly related to privately run
operations p”r se (e.g., through efficiencies in the procurement of supplies).

» Both states designed and built their prototype facilities, which means that
the private companies were not in a position to achieve potential savings
through lower development costs had they built the facilities, or through
differences in design that might lower operating costs.

In order to provide decision-makers with more information about potential cost
savings, we conducted operational cost comparisons between similar facilities
in Washington, Louisiana, and Tennessee, and a capital cost comparison of

facilities in Washington and Florida.

Florida offers a good example of a large, new, multi-custody facility that is
designed, is being built, and will be operated, by a private company

(Wackenhut).

INTERSTATE OPERATIONAL COST
COMPARISON

From state to state, budgeting practices are different
enough to make interstate comparisons of prison

Difficulties in costs difficult. For example, in Washington,
::T:ai:(ma%isons prisoners’ medical costs are included in DOC’
P budget, but are not allocated proportionately to all

the facilities that utilize the medical services. In
Louisiana, chronic and major medical service costs
are borne by charity hospitals. From our discussions

17



Study approach
focuses on areas
that can be
compared

Choice of Airway
Heights as
Washington's
facility

Conservative
approach in
comparing per
diems

5The major assumptions benefiting W ashington were:
of-living index increased differences in cost of living, because the cost of living in Seattle is
significantly higher than the average for the rest of the state; (2) in adjusting capacities
upward and downward to create budgets for 1424 bed facilities in Louisiana and Tennessee,

with Louisiana officials, it apparently would not be
possible to allocate these costs to the state prisons.

The approach we took in making the interstate
comparisons was to focus on those areas of facility
operations foi which we were able to collect cost data
and make direct comparisons. For Washington and
the two other states, the per diem amounts shown in
Exhibit 1 (below) represent approximately 85 percent
of direct facility per diem costs excluding debt
service. Indirect costs, such as headquarters
overhead and general government overhead, are not
included in direct facility costs and therefore are not

reflected in these numbers.

For the Washington facility, we chose the Airway
Heights Corrections Center in Spokane. Among the
two newest multi-custody prisons in Washington
(McNeil Island is the other one), Airway Heights has
the most efficient housing unit design, and it is the
prototype for the new 1,936 bed facility planned for
Grays Harbor.

We used Airway’s costs at a capacity of 1,424 beds,
and made adjustments to the budgets of the
Louisiana and Tennessee facilities to show their costs
at 1,424 capacities. Adjustments to Airway's budget
resulted from assuming that all 256 bed housing
units were medium security, and that the minimum
security facility was located within the institution’s

secure perimeter.

In several instances when we had to make judgment
calls about assumptions to wuse in making
adjustments, we chose the assumptions that favored
Washington. We did this in order to keep the
estimates of cost differences conservative. Thus the
spread between Washington’s per diem costs and
those of the other states may be somewhat
understated.5

(1) the inclusion of Seattle in our cost-
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Cost per Inmate per Day

Exhibit 1

raple Pe

Source: LBC data, 1995

a r Diem Costs for a 1424 Bed Prison,
DoIIa rs Adjusted for Cost of Living Differences

I[DNon Labor Costs
ID Labor Costs

Excludes med.cal costs, overhead and debt service.

we used worst-case scenarios for cost impacts;

and (3) we assumed that staffing at Airway

Heights, that is beyond what is required for 1424 beds, would be absorbed with the 512 bed

expansion (bringing the facility to 1936 beds),
current additional staffing would be permanent.
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. hat ar’[e thfe In comparison to Louisiana’s facility, the difference in
ENts 0 Washington’s cost is due to more FTEs, higher

Ygﬁorlg Sttosnsmgher salaries, higher benefits, and employees with more
longevity.

In comparison to Tennessee, the difference in
Washington’s cost is due mainly to higher salaries,
higher benefits, and employees with more longevity.

‘ \é\/ at are the oTE The Washington facility has 389 FTEs compared to
tOI ﬁ %nces i 343 for Louisiana and 387 for Tennessee. However,
these are not perfect comparisons because some
contracted personnel might not be counted as FTEs.
One example where contracting skews the
comparison is in the case of educational programs.
Washington shows fewer staff for education (5 FTES)
than Tennessee (22 FTES) because of the use of

contractors.
' W%%%%Beﬁsggow Both Louisiana and Tennessee have more staff
jor staflng assigned to security than Washington.  This is
ﬁerencey generally due to a more efficient housing unit design

and security staffing plan at Airway Heights, and in
the case of Louisiana, to the fact that Louisiana has
more guard towers. Both Louisiana and Tennessee
have more work assignments for inmates, which
requires additional security posts.

Major areas where Washington has more staff are
administration and maintenance (higher than both
Louisiana and Tennessee), and Classification and
Food Service (higher than Louisiana).

More details on cost differences, including the
differences in non labor costs, are included in

Appendix 5.

‘ Ahre he inmates in Yes. We looked at demographics, classification and
EX%r.tn rFe%'SStiatmar behavior and did not find any documented differences
nougi% to allow for a that would effect costs of operations. In other words,
?awc mpanson'? if the types of inmates from either of the two
comparison state facilities were housed at tne

Washington facility, no change in operations would

be required. Likewise, the current operations at the
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Difficulties in
making
comparisons

Study approach
focuses on areas
that can be
compared

Choice of Grays
Harbor as
Washington’s
facility

Choice of South
Bay, Florida
facilitybe
constructed by
Wackenhut
Corporation.

other  states” facilities  could accommodate
Washington’s inmates. See Appendix 4 for more
information on both interstate and intrastate
comparisons of inmate demographics and behavior.

INTERSTATE CAPITAL COST COMPARISON

Capital cost comparisons from facility to facility and
state to state are difficult to develop. Contributing to
the difficulty are: unique site conditions; differences
in climate and in labor and materials prices; lack of
similarity of space programming and inmate mix;
lack of uniformity in cost reporting; and differences
in timing of capital expenditures. Nevertheless, it is
possible to make general comparisons and identify
elements contributing to major cost differences.

The approach we took in making the interstate
comparison was to focus on the major elements
contributing to capital cost: Amounts and types of
space, unit construction costs, and ancillary
construction costs such as design and administration.
In developing the comparisons, we eliminated those
items unique to the specific project including land,
site development, taxes, and unique local costs (e.g.,
Washington State allocations for art).

For the Washington facility, we chose the Grays
Harbor Correctional Center in Aberdeen. Sice
infrastructure and development work for this 1,936
bed facility is underway, and facility design is in the
preliminary schematic phase. Site development work
can be viewed as a separate project which can be
completed independent of the method for procuring
the construction of prison facilities.

For the privatized facility, we chose the 1,318 bed
South Bay Correctional Facility in Florida.
Currently under development, this project provides
sufficient similarities in size and inmate mix to allow
for broad-level comparisons (i.e., size, cost per bed,
unit construction costs). It also offers a financing and
ownership model familiar to the State of Washington
(ie., Certificates of Participation with ultimate
ownership by the State).
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* How do the adjusted
costs of the aalijitﬁes
compare...

...and what explains
the dﬂference?IO

Different
operating
concepts explain
significant
differences in
space

Costs for each facility were adjusted for comparative
purposes. As examples, land and site-related costs,
taxes, and unique fees were excluded. For the
Florida facility, costs were increased by 20 percent to
reflect estimated regional labor and material costs
differences, by 10 percent to reflect higher costs
associated with later construction of the Grays
Harbor Facility, and by another 5 percent to provide
an allowance for state oversight of the privatized
construction. Additionally, reductions were made to
the projected cost and size of the Grays Harbor
facility to make it comparable to the Florida facility
(budget ’-eductions of $29 million or 20 percent, and
space reductions of 154,000 gross square feet or 18
percent, to account for differences in inmate security
levels and the fact that Florida space does not include
Correctional Industries). More detailed descriptions
of all the adjustments made in the comparison are
included in Appendix 6.

Grays Harbor's projected cost per bed, at $60,400
after adjustments, was approximately double the
adjusted cost of $29,000 for the private facility . The
two major explanatory factors for this difference are
that the cost per square foot for Grays Harbor is
approximately 37 percent higher, and the square
footage per inmate (or per bed) is 53 percent higher.

Differences in space are largely explained by
different operating and programming concepts. As
examples:

 Grays Harbor assumes single cells for close
security and segregation, whereas the private
facility double-bunks these cells.

 Grays Harbor minimum security beds have
relatively high per bed space allocations reflecting
the incorporation of service and program space in
the housing space, whereas in the private facility
program and service space are centralized.

» Other examples of differences tire in administra-
tion, physical plant (including warehousing), and
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dining areas (Florida feeds inmates in housing
areas; Grays Harbor provides inmate dining
spaces).

Unit construction costs, as adjusted, include actual
construction costs as well as project management,
design, permits and fees, and equipment. We did not
evaluate the separate components of these costs. We
did note that these unit cost differences were similar
to total construction cost differences between state
and privately developed office building projects
reviewed in the LBC study of leasing versus
ownership costs.6

Most likely, yes. Jlorida identified key expectations
for the facility but did not mandate specifically how
the bidders should meet them. For instance, the
state identified the mix of inmates to be housed,
specifying the ratio of cells to dormitory beds. The
state also required that proposers meet all applicable
facility and programming standards (e.g., ACA
accreditation, building codes, energy analysis),
provide minimum program availability (e.g.,
education) and services (e.g., medical and dental).
The State required specification of facility layout, a
staffing and operating plan, building finishes and
materials, and detailed equipment lists.

Wackenhut’s operating and capital. cost bid
constituted 25 percent of overall scoring. Florida
officials noted that Wackenhut had the highest cost
proposal among bidders, but met the criterion for a
combined capital and operating cost that was at least
7 percent below the calculated benchmark.

Not entirely. The private firm's operating philosophy
and plan, as reflected in the facility design,
contributed to the lower costs. However, there is
nothing prohibiting a state government from
adopting a similar plan. Privatization is a means by
which to implement a different concept that can
result in lower costs, but it is not the only means.

C apital Planning and Budgeting: Study of Leasing

December 14. 1995.
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The substantial difference in unit construction costs
could be attributable to a private model that strongly
focuses on controlling the total costs of ownership,
operating and capital.

Our review ofthe Grays Harbor project indicates that
capital costs, after the effects of financing, constitute
approximately 18.5 percent of life-cycle costs. This
does not include the costs of major repairs and
replacements. A conservative estimate of these costs
would raise the capital cost percentage to at least 20
percent.

An analysis conducted for the Department of
Corrections calculated that the initial cost of the
proposed Grays Harbor facility constituted
approximately 12.7 percent of total costs. The 12.7
percent calculation underestimated the capital costs
percentage because operating costs were overstated .
and miscalculated in the total cost model.

For new facilities, yes. In the Florida example,
bidders had to meet a 7 percent cost reduction target
that was based on a calculation of what the state’
total ownership costs would be. Theoretically, a
private company might propose to build a facility
that would have capital costs higher than the state’
capital costs in order to achieve operational
efficiencies through design innovations. These
operational savings could outweigh the capital costs
and result in overall savings.

For the Florida approach to work well, the full costs
of state ownership on an annualized, basis need to be
accurately estimated and compared to bids that are
estimated the same way. Appendix 7 contains an
explanation and an example of an approach
developed by the capital consultant for this study. It
iIs the approach that we would suggest for
Washington State in the event that the state would
issue RFPs for design, construction and operation of a
new prison.
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GENERAL CONCLUSION

Not necessarily. Much would depend on the care that
was taken in estimating the state’s costs, and in
designing an RFP, choosing a contractor, and
executing and monitoring the contract.

Based on the foregoing analysis, it appears that the
greatest potential for savings for Washington State
would not come from privatization per se, but from
changes in operations (and related facility planning)
that can be accomplished through privatization or
through changes in state policy and practices.

Savings that would be directly related to
privatization could come from two sources:

» the ability of a private company to operate outside
of state rules and procedures, collective
bargaining agreements and the employee
compensation system; and

 from competition between private and public
facilities within the same prison system.

The ability of a private company to operate a prison
differently from a public facility would depend on the
degree of flexibility allowed to the private firm under
the contract. Ultimately, even if a private facility
can operate for less, the state would not necessarily
capture any of these savings for itself unless it
received responsive bids with per diem costs lower
than its own.
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PART 6: BEST PRACTICES FOR REQUESTS FOR
PROPOSALS AND CONTRACTS

With assistance from the Department of Corrections and the Attorney
General, the LBC was asked to evaluate best practices and to develop
prototypes for Requests for Proposals (RFPs) and contracts for the
privatization of prisons.

The LBC retained the services of a consultant who has extensive legal
expertise in these areas. Since it is unknown what, if any, scenario the state
might pursue in the area of prison privatization, we asked the consultant to
provide comprehensive lists of elements to be addressed in RFPs and
contracts. From these lists, the consultant identified the discretionary and
essential elements, and offered commentary and analysis of the elements
based on best practices, as appropriate.

It was our intent that the consultant's work would provide guidelines and a
framework for developing specific RFPs and contracts. Based on the work that
has already been completed, and given the legal and contractual expertise that
currently exists within state government, we feel that most, if not all, of any
additional work needed for actual RFPs and contracts could be accomplished

by in-house resources.

We were assisted in this part of our study by a panel that reviewed and
commented upon the consultant's draft report. The review panel consisted of
staff from the LBC, the Department of Corrections, the AG, the Senate Ways
and Means Committee and the House Office of Program Research. The
consultant’s final report is included in Appendix 8 (RFPs) and Appendix 9

(contracts).
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PART 7. GENERAL GUIDELINES

Our case studies of Louisiana and Tennessee suggest that these states have
had positive experiences both in terms of quality of sendee and cost. However,
there are other examples that could be cited of how privatization of
correctional facilities has been a failure. Recently, an inmate riot and
takeover of a privately run detention center in New Jersey has caused some to
conclude that privatization does not work.7 Our view is that other
jurisdictions’ experiences with privatization, either positive or negative, are
not predictive of what Washington’s experience would be. The outcome in this
state would depend in large part on the care taken in designing an RFP,
choosing a contractor, and in executing and monitoring the contract.

Although this report makes no recommendation on the policy issue of whether
to privatize adult correctional facilities, there are numerous issues and
obstacles related to privatization that are addressed in the technical
appendices. These technical appendices (particularly those concerning legal
issues, RFPs and contracts, and estimating annual ownership costs) are
designed to be used as guidelines to be followed in the event that privatization
is pursued. Similarly, there are five general guidelines that could be followed
for minimizing the risk to the state, while promoting cost savings without

sacrificing quality. They are:

1. Requests for proposals should set a minimum cost-saving target that must
be met for proposals to be considered responsive. The amount of the target
and the methodology for establishing it should be approved by the

legislature.

2. Requests for proposals should set standards for programs, operations,
and/or facility design and construction defined as what should be provided;
and should allow respondents to be flexible and creative in how to meet
those standards. The standards should be subject to approval by the

legislature.

3. The state should develop a contingency plan for the smooth transition of
operations from one private vendor to another, or to the state, in the event
of contract expiration or termination.

4. The state should have an on-site monitor at the privately run facility to
ensure that the state’s responsibilities for inmates are being fulfilled, and
that the contractor is in compliance with the contract.

7This was the conclusion of the Washington Public Employees Association in letter dated July
12, 1995 entitled “Prison Privatization Doesn't Work - The Riot at Esmor Correctional

Services INS Center, Elizabeth, NJ, June 18, 1995.”
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5. The state should design and set criteria for an evaluation of the costs and
quality of programs and operations at the privately run facility in
comparison to a similar state facility or to established benchmarks. This
evaluation should take place after the private facility has had at least one
year of operating at full capacity, and should be conducted by an
independent party designated by the legislature.
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Executive Summary

This summary answers key questions about the Comparative Evaluation purpose,
process and results. The question and answer format and numbers follow the
major sections of the report. This summary provides the reader with an overview
of the evaluation process, results and conclusions.

What is the Comparative Evaluation?

In 1991, because of the State's interest in improving the quality of prison
operation and to leam, if possible, from the private sector, the State
decided to enact legislation allowing a private company to operate one of
its prototypical medium-security facllities. The objective was to comPare
}Fub“C and private operation at basically the same type of physical plants.

his legislation required a comparison of the performance ‘jnd cost of the
private operation to that of the State operation. This report Is the
performance comparison.

Why* was a comparative evaluation conducted?

This evaluation was conducted and a report submitted in response to the
requirements of TCA 41-24-105, which directs the Select Oversight
Committee on Corrections to compare the quality of services provided hy a
private contractor to the quality of services provided by the State at prisons
which are comparable in size, population, and physical plant. This statute
also mandates tha< the Fiscal Review Committee conduct a comparison of
the costs of the State and private operations at the three protothical
prisons. The law requires that contract renewal be based on the results of

these two studies.

TCA 41-24-105 (d) The contract may be renewed only if the contractor is
providing at least the same quality of services as the state at a lower cost,
or if the contractoris providing services superiorin quality to those provided
by the state at essentially the same cost.

How was the comparative evaluation conducted?

As a means of satisfying the statutory requirement, the Select Oversight
Committee on Corrections brought together leaders of the Department of
Correction and executives of Corrections Corporation of America for the
purpose of agreeing upon the method to be used for comparing the
erformance and quality of services provided by the three prisons. _
epartment of Correction and CCA representatives met over five times with
the Qversight Committee director and consultant as all parties joined
together in developing a strategz to fairly compare all three prisons given
the limited resources to undertake such a difficult task. A consensus was
reached on the methodology as all parties agreed upon the measures or
indicators to be used, the collection methods, the means of validation, the



value and weighting of indicators, and the process for conducting the
evaluation. In October cf 1992, the Oversight Committee adopted a
resolution confirming the methodology endorsed by all parties.

» The first step in_organizing the comﬁaratiye evaluation was to identify the
measures or indicators to be used. The object was to |dent|fK indicators that
would reveal the most relevant information about the operational
performance of the facilities being compared.

« The second step was to identify the source of those measures. Where
would the data and information come from and how would it be collected.

+ The third step was to define how the information would be validated or
verified to be trufcand accurate.

» The fourth step was to define the value of each indicator or what the
measure was worth.

» The fifth step was to define how the actual comparison would be made.

The specific indicators to determine the nature of inmates in each facility were:

Age

Rac) o
Cust_odY Level or Classification
Medical Classification
Education Level

Audit

An operational audit was conducted at each of the three facilities. This audit
was ver}/ similar to the annual inspection process conducted by the TDOC
Office of Compliance. The purfose was to conduct an inspection of programs
and operations at the three facilities.

Security and Safetv Index

The security and safety evaluation considered a wide variety of factors. Some
of the factors considered included:

Disciplinary Reports
The Use Of*Force
Assaults

Deaths

Injuries

Escapes



Program and Activity Index

_Tone program and activity index measured inmate assignments, and activity or
idleness.

Source

The source of the indicators and measures came from existing records,
reporting procedures, and inspection processes. The primary sources were:

1 TDOC and CCA records

2 TDOC and CCA weekly, monthly, quarterly, and annual reports.
3 The Performance Audit Inspection _

4 The Program and Activities Records andJobs Audit

In addition to the records and regorting processes and the audits, the SOCC
staff and consultant made site observations and conducted interviews with

staff and inmates.
Validation

The primary process of validating or verifying the data and information _
routinely reported by TDOC and CCA wa” the Performance Compliance Audit
and the Program and Activities and Jobs Audit.

Value or Weigr.t

The value or numerical we.ght given to each ind:cator or measure previously
discussed was agreed-to by TDOC and CCA as follows:

Element Value
Nature of Inmates 0
Professional Standards 0
Audit 60
Security and Safety Index 25
Program and Activity Index 15
Survey 0

The nature of inmates, and the professional standards, were control measures.
They were Elven no score: The performance audit consisted of nearly 200
elements. Each element was worth one point. The total performance audit
was worth sixty (60) Dercent of the aggregate comparison score.

comparison score. The program and activity index is worth fifteen (15) percent
of the total score

The security and safety index is worth twenty five (25) percent of the total



Comparison

Describing what is a "comparable, superior, or poorer-than” quality of
performance for correctional services is subjective. The risks associated with
%llvmg a numerical score to the quality of correctional performance is high.
here are very few outcome measures that are either easily quantified or are
very meaningful injudging quality of performance. There are many variables
to consider when making a judgment about the qyuahty of correctional services.
This approach was designed to be as objective, fair, and comprehensive as

was practical.

During the development of this design approach, itwas clear the parties were
concerned about a process that concludes with a numerical score. They were
concerned about_belnqhglvena score that may be misunderstood or
misinterpreted. Since |s_pro1ect did not attempt to have scientific rigor, it
would be misleading and imply a sense offalse precision torely ona
numerical score. On the other hand, itwas essential to give some weight and
value to indicators and measures used. We have tried to avoid the limits of
heavy reliance on anumerical score. The audit, security and safety, and
program and activities measures were given a numerical score. They are
supported by interpretations and explanations.

In each area where deficiencies are noted or comments are mrde by the
SOCC staff or consultant, an opportunity was given to TDOC or CCA to
present facts or evidence to clarify any misunderstandings and coned any
misrepresentations.

LIMITATIONS

The meth_odologY described above was sufficient to condud the
comparative evaluation. However, there are limitations and fadors that
were beyond the control of the State or the private contrador, and the
evaluation methodology, that could affed the quality of the data described

and the interpretation of that data.

It is important to point out those limitation fadors, so they can be given:
consideration when reviewing or interpreting the data and findings in this

comparative evaluation report.

' The first limiting fador was that each of the three institutions opened
at different times. There was nearly a 1 1/2 year difference between
the opening of Northeast and Northwest Corredional Centers. The
methodology attempted to account for this startmg time discrepancy
by picking points in time that were consistent for data colledion and
evaluation. However, the fad remains that one institution had more
than a year's experience over the other two institutions.



There was an initial apparent lack of clarity regarding authority and
responsibility, as it related to ‘care, custody, and control" by the
private operator. This report was not an attempt to discuss or
describe contractual language or responsibilities between the State
and the private operator. However, the complexities in operational
Bractlces with regard to disciplinary authority and responsibility
etween the Stafe and the private operator took several months to
resolve. This critical period of opening and operating a new prison
usually sets the tone for the operation, for a long time. This was not
a quantifiable observation, but was based on the experience of
opening prisons and jails and observm% the impact of an organized
transition and activation process, and the first year of operation of a

new prison.

The quality of data used in any evaluation is critical. The initial plan
for the methodology was to use the State's Tennessee Offender
Management Information System, (TOMIS) as the primary data
source. The TOMIS system was being developed as the _
comparative evaluation data was being collected. This resulted in
an inability to obtain certain data, a change in data reporting
formats, and an agreement by the State and the private contractor
to use certain data collection and verification efforts. It should be
noted that the State, particularly the Department of Correction’s
Planning and Research Division, did an excellent job in controlling,
managing, and reporting on the quality and quantity of data used
throughout this comparative e /aluation.

The demands placed on the Office of Compliance, Tennessee
Department of Correction, were not fully anticipated. The workload
and tasks associated with contract monitoring, compliance
monitoring, liaison and communication responsibilities were
substantial. The TDOC Office of Compliance assumed these
additional responsibilities and did an excellent job in coordinating
and reporting compliance issues for the comparative evaluation

Process.

The corrections system must be flexible and meet the demands of a
constantly changing inmate population. A limiting factor in this
comparative evaluation was some of the demand for change on the
system. For example, during some of the evaluation period, the
Northwest Correctional Center was partly used as a reception center
because of system demands.

A primary focus of the programs and activities associated with the
correctional system was inmate H]obs and work assignments. The
industry component at each of the three facilities that was
anticipated to supply substantial jobs, did not meet expectations.
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In spite of these limitations and factors that ecu:d affect the quantity and
quality of data, or the interpretation of the findings, it did not have a
significant affect on the comparative evaluation approach. In fact, the
State and tlie private contractor, particularly the wardens at the three
institutions, used administrative prerogatives, creativity, and good judgment
In mitigating many of the limitations.

4. What were the findings of the annual audits?

The following table represents the second annual inspection of each facility
by the special comparative evaluation inspection team.

Second Inspection NECC SCCC NWCC
Element Comp. Non-C. Comp. Non-C. Comp. Non-C.
Administration 87.7 123 979 21 971.6 2.4
Safetﬁ & Conditions 95.6 44 881 119 945 5.5
Health Services 96.7 3.3 100.0 00 9738 2.2
Mental Health 96.3 3.7 100.0 0.0 100.0 0.0
Treatment 95.9 41 99.35 6 9.1 4.9
Security 99.5 S 995 5 984 1.6
A\ ERAGE (-) 95.28 472 9748 252 9123 271
" Does not include Correctional Enterprises

Compare Two Insp. NECC SCCC NWCC
Element Como Non-C. Corno. Non-C Como Non-C.
First Inspection 90.67 935 8453 1547 90.08  9.92
Second Inspection 9528 472 9748 252 9723 2.1
Percent Improvement 5.08 15.32 1.94

For evaluation purposes, the second inspection score was counted in the
overall rated comparison. After each audit the ratings were reviewed with
the ta_uhtgl. It is interesting to note the substantial improvement for all three
facilities between the first and second inspections. SCCC made the
biggest improvement. Itis also interesting to note the very high levels of
compliance and the closeness of the scores. This is all the more
impressive since itwas done independently by a bi-partisan team from
TDOC and CCA. Also, the scores are consistent with the ACA

accreditation ratings



ACA Accreditation Ratings

Facility Date Score
NECC _ June 7-9, 1993 98.78
"SCCC =% nMin Ddobfir4-6, 1993 — T- 69.29
NWCC June 6-8, 1994 08.88

5. What were the findings of the Security and SafeU jview?

A wide range of security and safety factors were reviewed. The review
included reports on serious incidents for a fifteen-month period from July
1993 through September 1994, and a review of Disciplinary Classification
reports and Dispositions for different periods in 1993 and 1994,

It is very difficult to say that one facility is more or less secure or safe than
another facility. There are many variables that constitute safe and secure.
Nearly everyone has an opinion. Our opinions were based on
observations, data, and our best professmnaljud]gment. We started with
some assumptions and we referred to data from TDOC and CCA reports for

most of our comments

Our first assump on was that there was full compliance with security and
safety practices, and that our observations and comments would describe
deficiencies in security, or safety compliance, or practices. Our second
assumption was that we would refer to serious incident and disciplinary
reports, hecause they have been accepted by the parties, anu ,..e the
parties’' repons.

Statement of Qualifications

Before we discuss specific security and safety issues it is important to
remind the reader of the need to qualify and condition the interpretation,
use, and referencing of a single number or set of numbers, or narrow
specific statements in this report. We recognize the wide and varied
interests in the results of this evaluation. We have attempted to present
information in text and tables that are clear and concise inform and style.

However, we are very conscious that information can be taken out of
context and appear to be much more than it is. Or worse, what it is not,
The reporting of events described as "serious incidents' in a prison report
can have unintended consequences. We urge the reader to read the ftjll
report before reaching conclusions or quoting things out of context.

One measure of security and safety is the number and tgge of assaults that
occurin a famhtz. During the fifteen-month period, NWCC had significantly
more assaults than either NECC or SCCC. NWCC reported 165 assaults.
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NECC reported 69 and SCCC reported 80. 62 of NWCC's assaults
resulted in minor injuries to staff. (Assaults reported for the three facilities
include serious and minor assaults involving staff, inmates and visitors.

Disturbances, or the loss or threat of a loss of control is a measure of the
security and safety of a facility. NWCC reported 7 temporary losses of
control and NECC and SCCC' each reported 2. A review of the 7 incidents
at Northwest reflect the differences in reporth as the incidents were very
minor, for example; a disruptive student ina classroom, a disruptive inmate
in line to receive clothes, an inmate refusing to enter his cell and being

escorted.

Escapes are an obvious measure of security for a prison. During the
fifteen-month period, NECC had two, NWCC had one, and SCCC had no
escapes from secure supervision. SCCC had 2 attempted escapes from

secure supervision,

The number of injuries to staff and Prisoners IS a measure of the security
and safety of a facility. During the fifteen-month ﬁerlod, SCCC reported
significantly more injuries to prisoners and staff than either NECC or
NWCC, with 214 injuries reported at SCCC, 21 and 51 at NECC and

NWCC respectively.

The use of force is also reviewed whei, looking at the security and safetK of
a prison. The facilities have significantly different reported incidents of the
use of force. SCCC had 30 reported incidents, NECC 4 and NWCC 6.

Beth the injury and use of force data is as reported on TOMIS and does not
necessarily reflect a higher incidence of injury or use of force at SCCC or
NWCC. Rather, the data may be indicative of the focus of the facilities in
reporting and the discretionary nature of the reporting requirements.

The use of a disciplinary system, and the writing of charges and disposition
of those charges is a measure of the security and safety of a prison. There
was not much difference in the issuing of disciplinary tickets among
facilities. SCCC appears to write more minor infractions and NWCC
appears to write more serious infractions.

The disposition of disciplinary charges is also a very good measure of the
security and safety of a prison. Itis an indication of how the facmtDv _
manages its problems, and can be an indicator of facility safety. During the
fifteen-month period, NEQC reported 500 dispositions to verhal reprimand,
while NWCC and SCCC reported seven and 13, respectively.

Each of the institutions met the security and safety requirements of two
annual inspections and an ACA audit. Their respective scores were
exceptionally high, in fact, almost identical. There were differences in
certain indicators. However, in reviewing the entire period, in our
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judgment, there was very little difference in the performance of security and
safety among the three facilities.

6.  What were the findings of the Program and Activities Review?

The following table summarizes the first and second years ot operation at
the three facilities regarding the percent of inmates inactive or idle due to

job waiting.
This categorg depicts inmates who are eligible for a work or program
assignment but remain idle and unassigned. N
JobWaitingPercent
Compare First and Second Years NECC SCCC NWCC
First Year 11 19 21
Second Year 4 11 12

The tables reflect the high rate of inmates in the "job waiting" category
during the first year of operation. This is a critical time when inmates
should be assigrcd to programs and work because the facility is setting its
operational tone.

The tables also reflect the substantial improvement at each facility in
reducing the amount of job waiting in the second y* 3r of operation.

The Brimary reason the job-waiting numbers and percents were so high
was because the facilities had no industry program. The facilities were
constructed but the program was not operational. SCCC and NWCC have
had no real industry program during the evaluation period. NECC had a
small industry program during the second year of operation.

The State recognized the prisoner "job waiting" and industry problem. In 1994 the
SOCC initiated efforts that led to legislation creating a new prison industry board
and a renewed focus to develop work opportunities and prisoner jobs.

7. What conclusions were reached from the comparative evaluation?

There were elements within each area that was reviewed where one facility
received a higher rating than another facility. However, there were also
elements within each area where one facility received a lower rating. In
total, the facilities all rated very high and are nearly identical in their overall
performance. The closest objective numerical rating to support this
conclusion was the second annual inspection reports and the ACA audit.

We do not helieve there was a significant security and safety performance
difference among the three facilities during the rated evaluation period.



We do believe there was a significant 'job-waiting* difference among the
three facilities during the evaluation period. However, as TDOC and CCA
agreed durmg the development of the methodology, adjustments could be
made to the Program and Activity Index rating based on the jobs audit and
verification of program and activity assignments. It is difficult to penalize
SCCC and NWCC for not assigning inmates to an industry pro?ram that
was not provided. On the other hand, the State was responsible for
providing the industry program at all three facilities.

It was o_ur(judgment to rate all three facilities the same for the program and
activity index.

Overall Rating

The overall Comparative Evaluation rating is depicted in the following table. It
includes the second Annual Audit, worth 60 %, the Security and Safet/ Index,
worth 25 Ypand the Program and Activity and Jobs Index, worth 15 %.

Evaluation Ratino NECC SCCC NWCC
Audit (60 %) 57.17 58.49 58.34
Security and Safety Index (25 %) 25.00 25.00 25.00
Program and Activity Index (15 %) 15.00 15.00 15.00
97.17 98 49 98.34

In reviewing the ratings we considered the range of difference of U{J to 3 % among
the three facilities, as essentially comparable. Therefore, our conclusion was that
all three facilities were operated at essentially the same level of performance.

8. What recommendations are heing made?

The following recommendations were developed from information learned
and opinions formed during the evaluation process. They are intended to
guide State policy makers as they look for ways to improve the correctional
system. They are intended to guide State policy makers in their decision
making process, if the State decides to continue this contract or contracts
for correctional services in the future. We recommend the following:

» Establish an independent contract monitoring and operational
compliance capability for corrections contracts where a _
comparative evaluation will be conducted. The potential conflict
and the complexities require a separate contract monitor.

» Review State restrictions and TDOC policy to provide maximum
flexibility to allow corrections operational contractors to use their
business and marketplace creativity; obviously, with appropriate
legal safeguards.



Allow the ﬁri\(ate contractor the authority and opportunity to
privatize the industry Erogram at SCCC. This eould take several
different forms. This should not preclude a contract with the

TRAIL Board.

Review the ‘start-up' needs and provide TDOC with adequate
resources tc service the operational demands of a new private
prison contract. The need for transitioning into the new facility
and the prison activation process require commitment of time and

resources.

Review the needs and establish dearer lines of authority,
accountability, and communication, between the State and a
private contractor. Set policy and establish more formal and

documented procedure.
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
r AX (907) 4652029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM April 2, 1997
SUBJECT: "'Obvious' flaws" in the April 1amendment to House Bill 53 (Work

Order No. 0-LS0194\K)

TO: Representative Joe Green
ATrN: LisaKii *
FROM: Jack Chenoweth

Legislative Cour

Page 1, line 4, should read "new subsections."

Page 1, line 6: AS 33.30.031(a) is a provision under which the Department may obtain
facilities under agreement or contract. At line 6, you use the word "constructed,” which
leads me to think that there may be confusion as to whether this subsection, subsection (f),
applies to all new construction orjust to new construction that follows in conjunction with
an agreement entered into under (a). If all new construction, this needs to go somewhere
else. Ifjust construction under an agreement entered into under AS 33.30.031, then it should

be revised to say that.

On this same point, is it crystal clear to you that, by building these limitations into
AS 33.30.031, the limitations will necessarily also apply to correctional facilities to be
developed under a lease (AS 33.30.043) or under a lease-purchase arrangement

(AS 36.30.085)?

Page 1, line 13 and line 16: What is an "other legal subdivision" of the state? Offer a
definition for the term or delete it.

Page 1, line 14: Can the vote constitutionally be limited to "residential landowners"? See
art. V. sec. 1, Constitution of the State of Alaska, allowing limitations on suffrage only in
conjunction with bond issue elections, of which this is not one. Or is it your contention that
this is not a state or municipal election to which this provision attaches?

Page 1, line 17: Do you mean the "external perimeter" of the "proposed" correctional
facility? On that same point, are you talking about the "walls" of the nonexistent facility or



Representative Joe Green
April 2, 1997
Page 2

the outer lot line(s) on which that nonexistent facility is proposed to be placed? How the
two miles is measured may determine whether a handfiil of people do or do not vote, and if
there is any question on the point, you can expect litigation about its meaning.

Page 1, line 21: ... may solicit "proposals” for what purpose? How does this solicitation
of proposals tie back to "site selection process"? Proposals seems broader than site selection,
so maybe reference to site selection process is too narrow.

Page 1, line 21: What turns on the limitation of a solicitation of proposals from "private
entities"? Do you mean that municipalities and other public agencies may not iespond?

Page 1, lines 21, 23, 26, and 28: Is the reference to "request for proposals” and "RFP"
always a reference to the same document? Why does "or other document” not appear after
"request for proposals” in lines 21 and 237

Page 1, line 34: Where is "certification of approval" mentioned in subsection (f)? What is
this a reference to? What turns on the fact that a certification ofapproval is "not valid"?

Page 2, line 36: Strike "the private entity" and substitute "a private entity that intends to
respond to the commissioner's request for proposals."”

Page 2, line 45: If limiting the vote to residential landc vners is constitutionally improper,
should this be changed to conform to whatever corrective action is made at page 1, line 14?

Page 2, lines 43 - 50: The approval process, such as it is, is contrived. Does it mean that
every party responding to an RFP has to conduct a polling on its proposal? Suppose the
municipality doesn't want to be responsible for the polling? Tie it back to the Division of
Elections under the mail ballot provisions of current law, and authorize a municipality to
conduct. Three months to receive the mail-in ballots is w-a-y t-0-0 long.

Page 2, lines 44 and 51: Here "political subdivision"--previously, "legal subdivision." Are
they the same? Different? What is it you have in mind? Either say so directly or define the

term(s).

Page 2, lines 52 and 53: Here, there is some indication that the "private entity" making the
proposal has responsibility for conducting the mail-in election, while under (h)(3) it is clear
that the municipality is to do it. Very inconsistent.

Page 2, line 58: Here the commissioner of corrections is to count ballots.

Nothing in subsections (h) or (i) specifically says that if the voters vote "no" this site is no
longer to be considered by the commissioner. | assume that this is where this idea is headed,



Representative Joe Green
April 2, 1997
Page 3

but a strong-willed commissioner may decide that, notwithstanding the no vote, the facility
will be located at the site.

The material | received is two pages, ending at page 2, line 74. Did | get it all?

JBC:pl:jdr
97-084.plm
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0-LS0194YK.37
Chenoweth
3/14/97

AMENDMENT I /
OFFERED IN THE HOUSE
TO: HB 53 /
Page 1, lines 9-11: /

Delete "a lease-purchase agreementor similar use-purchase agreement for the
design, construction, and operation/of a correctional facility, and setting conditions and
limitations on the facility’s design, construction, and operation™

Insert "lease-purchas”™agreementsor similar use-purchase agreements for the
design, construction, and/operation of correctional facilities, and setting conditions and

limitations on the design, construction, and operation of those facilities™

Page 4, line 31: /
Delete/AGREEMENT"
Inse/" AGREEMENTS"

Page 5( line &
| Delete "AGREEMENT-
/ Insert "AGREEMENTS"

* Page 5, line 4.
Delete "an agreement”
Insert "one or more agreements"
Following "AS 33.30.031,™

Insert "each to be"

Page 5, line 6:
Delete "a correctional facility”

Insert "one or more correctional facilities"



21
22
23

24
25

Page 5, line 11
Delete "facility”

Insert "facilities that are approved by this section"”

Page 5, line 12
Delete "agreement"

Insert "agreements that are approved by this section"

Page 5, line 14:
Delete "agreement"

Insert "agreements"

Page 5, line 16, following "term of:
Delete "the"

Insert "a"
Page 5, line 18, following"(b)":
Delete "The"

Insert "A"

Page 5, line 21, following "male prisoners™:

0-LS0194VK.37

Insert "if only one correctional facility is designed and constructed under the notice

and approval given in (a) of this section; however, if more than one correctional facility is

designed and constructed under the notice and approval given in (a) of this section, at least

one correctional facility must be limited to confining female prisoners only"

Page 5, line 29:
Delete "The"

Insert "Each"

Page 6, line 17, following "operate":

Delete "the"



10

N

Insert "a"

Page 6, line 21, following "operation of:
Delete "the"

Insert "a‘

Page 7, line 5:
Delete "a major correctional facility"

Insert "one or more major correctional facilities

Page 7, line 7, following "job site of:
Delete "the"

Insert "a"

Page 7, lines 8-9:

Delete "the correctional facility described"

Insert "a correctional facility for which notice and approval is given"

0-LS0194\K.37
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AMENDMENT #3/1

OFFERED IN THE HOUSE CROFT/GREEN
TO: FIB 53

Page 3, following line 3:
Insert a new bill section to read:
"*Sec. 2. AS 33.30.031 is amended by adding a new subsections to read:

(f) The commissioner may not enter into an agreement to provide necessary
facilities under (a) of this section as a correctional facility that is to be constructed in
this state under an agreement entered into under AS 32130.031 after the effective date
of this Act unless the commissioner initiates and completes a site selection process.
The site selection process must provide the public
reasonable opportunity to comment about sites to be considered for the location of the
correctional facility. In additions, if, on the basis of the site selection process, the
commissioner determines to enter into an agreement to contract for provision of
necessary facilities at a correctional facility that is to be located at a site within a
municipality, the correctional facility may not be constructed at the site unless
approved by a majority of the residential landowners within the "affected area™ who
vote at an election conducted by the municipality or legal subdivision of the state.

For the purpose of this subsection, "affected area™ means the precinct or precincts
with at least 50% of their area within 2 miles of the external perimeter of the lot lines
of the proposed correctional facility. This restriction does not apply to construction

within the perimeter of correctional facilities in existence before the effective date of

this act.
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(@) In conducting the site selection process required by (f) of this section, the
commissioner may solicit proposals from private entities by publishing a request for
proposal in a newspaper of general circulation. The commissioner shall accept
proposals for six months after initial publication of the request for proposals. Any
such proposal shall certify in a manner prescribed by the commissioner that

(1) the facility to be constructed will meet the department’s requirements as described
by the commissioner in the RFP or other document;

(2) the facility will be operated at a cost to the state below the state's cost to operate a
comparable facility, that cost to be described by the commissioner in the RFP or other
documents;

(3) the entity owns or has an option to buy at a fixed cost the land on which the
proposed facility would be located, and the entity agrees that the state may purchase
the land at a price fixed at the time of contracting if the state assumes ownership or

control of the facility pursuant to statute or provision of contract;



(h) in order for the certification of approval under subsection (f) to be valid, the
approval process must meet the following requirements:

(1) not more than one month after initial publication of the RFP, the private entity
shall publish in a newspaper of general circulation notice of intent to make a
proposal, including a description of the location to be proposed;

(2) not more than one month after initial publication of the RFP, the private entity
shall deliver by certified mail to all residential landowners residing within two miles
of the proposed site notice of intent to make a proposal, including a description of
the location to be proposed;

(3) at least three months prior to the bid closure date published on the RFP, the
municipality or political subdivision of the state conducting the election shall
deliver by certified mail to all residential landowners residing within two miles of
the proposed site a mail-in ballot approved by the commissioner that residential
landowners may use to signify approval of the proposed site;

(4) the approval process shall last not more than three months from the mailing of
the ballots and no indication of approval shall be counted after the close of this
period;

(i) If the proposed site lies within the boundaries of a municipality or political
subdivision of the state, Lne entity making the proposal may, at the expense of the
entity, contract with the administrator of the municipality or political subdivision to
count ballots prepared under (h) of this section, publish the results in a newspaper of
general circulation, and make all ballots received available for inspection by parties
with reasonable interest in the proposal. If the entity making the proposal does not
enter into a contract with the administrator of the municipality or political
subdivision to count ballots, the commissioner shall count the ballots, publish the
results in a newspaper of general circulation, and make all ballots received available

for inspection by parties with reasonable interest in the proposal.
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Renumber the following bill sections accordingly.

Page 4, line 27:
Delete 'sec. 4"
Insert "'sec. 5"

Page 6, line 30:
Delete "sec. 3"
Insert "sec. 4"

Page 7, line 9:
Delete "sec. 4"
Insert "'sec. 5"
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AMENDMENT

OFFERED IN THE HOUSE
TO: HB 53

Page 4, line 5, following "this section™:

Insert ""and sec. 6 of this Act"

Page 5, line 9, following *‘this section™:

Insert ""and sec. 6 of this Act"

Page 7, following line 17:

Insert a new bill section to read:

0-LS0194VK.40
Chcnowcth
4/2/97

ryiulcltir

"* Sec. 6. GEOGRAPHICAL LIMITATION. The Department of Administration or the

Department of Corrections, as appropriate, may not enter into an agreement under sec. 3 or

4 of this Act concerning a correctional facility that is located or to be locatedwithin the

boundaries of a municipality having a population of more than 100,000."

Renumber the following bill section accordingly.



0-LS0I194\K.38
.Chenoweth
4/1/97

/flulcl-er
AMENDMENT

OFFERED IN THE HOUSE
TO: HB 53

Page 5, line 17, following *‘facility™:

Insert ""and the land on which it is located"’



