


(7)

/ / ;7- 
Date of Committee Action: / '/  / ' >______

/
The .HJDICIARY Committee considered:

Date Referred to Committee: February 21, 1997 FURTHER REFERRALS: Finance

HB 53

HOUSE BILL NO. 53 LEASE-PURCHASE CORRECTIONAL FACILITY
“An Act relating to the authority of the Department of Corrections to contract for facilities for the confinement and care 
of prisoners, and annulling a regulation of the Department of Corrections that limits the purposes for which an 
agreement with a private agency may be entered into; authorizing an agreement by which the Department i- 
Corrections may, for the benefit of the state, enter into one lease of, or similar agreement to use, space within a 
correctional facility that is operated by a private contractor, and setting conditions on the operation of the correctional 
facility affected by the lease or use agreement; and giving notice of and approving a lease-purchase agreement or similar 
use-purchase agreement for the design, construction, and operation of a correctional facility, and setting conditions and 
limitations on the facility's design, construction, and operation.” 

recommends it be replaced  ̂ . [ 1 the same title
with the following committee substitute  ___________ f~ ^  0- F 3 L c 'p )  [ ] a new title
[ ] additional referral to __
[ j attached amendments)
ADOPTS:_______________

Committee

Letter o f Intent
ATTACHES NEW FISCAL NOTE(s): (Dep0 APPROVES PREVIOUS:

f i ]  fiscal note(s) S f r ?  [ ] fiscal ncte(s) _________

(DejX/Dilet

[/ J zero fiscal note(s) A'. _  [ ] zero fiSCal note(s)

CHAIR’S SIGNATURE



STA TE  O F  A LASKA
1997 LEG IS LA T IV E  S E S S IO N

F I S C A L  N O T E BILL NO : HB 53

R ev isio n  D a te : 

T itle: L o a s e -P u rc h a s e  C o rre c tio n a l Facility

D e p t. A l te c te d :  

BRU:

C o m p o n e n t:

Revenue
R e v e n u e  O p e ra tio n s

T re a s u ry

S p o n s o r :

R e q u e s to r :

R e p r e s e n ta t iv e  M uldor

IH) JU D C O M PO N E N T  SERIAL N O . 121

OPERATING EXPENDITURES FY 9 0 FY 9 9 FY 0 0 FY 0 1 FY 0 2 FY 0 3

PERSONAL SERVICES

TRAVEL

CO NTRACTUAL

SUPPLIES

EQUIPM ENT

LAND & STRU C TU RES

G R A N T S, CLAIM S

M ISCELLANEOUS - LEASE PA Y M EN TS 9 ,8 4 1 .5 9 ,8 4 2 .3 9 ,8 4 4 .1 9 ,8 4 2 .5 9 ,8 4 1 .0

T O T A L OPERATING 0 .0 9 .0 4 1 .6 9 ,8 4 2 .3 9 ,8 4 4 .1 9 ,8 4 2 .6 9 ,8 4 1 .0

| CAPITAL EXPENDITURES

CHANGE IN REVENUES I )

FUND SOURCE (T h o u s a n d s  o f  D ollars)

1 0 0 2  F ed era l R e c e ip ts

1 0 0 3  GF M a tc h

1 0 0 4  GF 0 .0 9 ,8 4 1 .5 9 , 0 4 2 .3 9 ,8 4 4 .1 9 ,8 4 2 .5 9 ,8 4 1 .0

1 0 0 5  G F /P ro g ram  R e c o ip ts

1 0 3 7  G F /M on ta l H e a lth

O th e r

TO TA L 0 .0 9 ,8 4 1 .5 9 . 8 4 2 .3 9 ,8 4 4 .1 9 ,8 4 2 .5 9 .8 4 1 .0

E s tim a te  o f  a n y  c u r r e n t  y e a r ,r ' '7 )  c o a t  $ 

PO SCH O N S:

0 .0

FULL-TIME

PART-TIM E

TEM PORARY

A N A LY SIS: (A tta c h  e  s e p a r a te  p a g e  If n e c e s s a ry )

Lease-Purchase paym ents are based on the fo llow ing  assum ptions: Tota l project costs o f $ 9 0 .0  m illio n , current taxab le 

interest rates p lus 7 5bp  (3 / 4 %  per annum ), e ightteen year lease term , and app rox im ate ly  equal annua l paym ents of princ ipa l 

and interest. See attached debt service schedule .

Because a private , third-party contractor w ill operate the correctional fac ility , tax-exempt lease-purchase financ ing is not 

perm itted under ex isting U .S . Treasury / IRS regu lations . Thus it is estimated that the State w ill pay  add itiona l interest 

costs of app rox im ate ly  $ 1 .4  m illion  per year or $ 2 5 .6  m illion over the term of the lease th rough the use o f taxab le  vs tax- 

exem pt fin anc in g . See attached debt service schedule for tax-exempt fin anc ing . (Continued on the attached page .)

P re p a re d  by :

D ivision:

A p p ro v ed  b y  C o m m is s io n e r: 

A g e n cy :

T ro asu ry
/ i r *

R o ss  K inney, D opu ty  C o m m iss io n e r  'C '.ij '- r  I 
   f  » .

Revenue

P hono :

D ato :

D a te :

M a rc h  3 ,  1 9 9 7

M arch  3 ,  1 9 9 7

PREPARER TO PROVIDE ALL D ISTR IBUTION COP IES TO GOVERNOR'S LEGISLATIVE OFFICE
For lu r tho r  distr ibution in fo rmat ion ca ll  the Gove rno r 's  Logis lativo Ottico

Pago 1 o f  5
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Fiscal N ote Analysis HB 53 
Lease-Purchase Correctional Facility 
March 3, 1997 
Page 2 o f  £

House Bill No. 53 approves a lease-purchase agreement for the financing, construction 
and operation o f a correctional facility. The projected lease payments are shown above.

Debt Financing and Long-Range Planning Issues

The Department o f Revenue recommends that the legislation be modified to “unbundle” 
the lease/purchase financing from the construction and operation o f the proposed facility 
and to require that the State own the facility and all real estate appurtenant to the facility 
at the end o f  the lease term.

That is, the state bond committee would be authorized to issue certificates o f participation 
for up to $90.0 million and to make cash payments to the selected third-party contractor 
for project costs upon progress and completion o f the construction of the facility. The 
reasons for this recommendation are:

1. The lease-purchase agreement will be considered debt from a bond rating perspective, 
will affect the State’s debt capacity and will be recorded as debt in the State’s financial 
statements. It would be poor public policy for a third-party contractor to represent the 
State in the national financial markets, to negotiate credit on behalf o f the State and, in 
the event o f the contractor’s default anytime over the term of the lease, to taint the 
State’s excellent credit rating.

2. M ost likely, the State can obtain lower cost lease/purchase financing than any third- 
party contractor. The state bond committee has direct access to the highly efficient, 
national financial markets at the most competitive interest rates.

3. The State would lose future debt management flexibility if a third-party contractor 
controls the financing. The interest cost penalties could total tens o f millions o f dollars 
over the term o f the lease, depending on future interest rates. For example, the State 
refinances its debt periodically when interest rates drop. The Spring Creek 
Correctional lease/purchase linancing has been refinanced twice for significant interest 
cost savings to the State. The State’s G.O. bonds and International Airport bonds 
were both refinanced at lower interest rates in recent years. Such cost savings from 
future refinancings o f the proposed corrections facility would accrue to the third-party 
contractor as the bill is currently written.

4. In terms o f long-range planning, the State has maximum flexibility for future expansion 
or renovation o f the correctional facility if the State controls the lease financing 
directly. That is, the facility’s debt outstanding could simply be restructured to fund 
additional capital costs for future expansion or renovation if required.

5. At the end o f the lease term when the financing has been paid off, the State should 
own the $90.0 million facility and the land. The bill should be revised to include 
eventual State ownership o f the land as well as the facility.



D a te d :
D e liv e re d :

2/im
2/1/98

Sizing Debt Services Schedule 
Private Prison Project 

TAXABLE RA TES + 75bp

1

Fiscal Coupon Zor Coupon Maturing Periodic Gross Sewl- Capitalized Debt Svc Rsv Cntgncy Fnd Net SemF Net Fiscal
Yr MYY Date Cpn Rale Principal Interest Annl Dbt Svc Interest Int & Prln Int & Prln Annl Dbt Svc Dbt Svc

2 99 8/1/98 3,685,766.25 3,685,766.25 3,635 ,766 .25

8 99 2/1/99 N 6.650 2 ,470 ,000 .00 3,685,766.25 6,155,766.25 6 ,155 ,766 .25 9 ,841,532.5(

1 2 0 8/1/99 3,603,638.75 3,603,638.75 3,603 ,638 .75

8 0 2/1/00 N 6.950 2 ,635 ,000 .00 3,603,638.75 6,238,638.75 6 ,238 ,638 .75 9,842,277.5*

2 2 1 8/1 /00 3,512,072.50 3,512,072.50 3,512,0" 2 .50

8 1 2/1/01 N 7.150 2 ,820 ,000 .00 3,512,072.50 6,332,072.50 6,332 ,072 .50 9,844,145.0*

3 2 2 8/1/01 3,411,257.50 3,411,257.50 3,411,.257.50

8 2 2/1/02 N 7.500 3 ,020 ,000 .00 3,411,257.50 6,431,257.50 6,431 ,257 .50 9,842,515.0*

4 2 3 8/1/02 3,298,007.50 3,298,007.50 3 ,298 ,007 .50

8 3 2/1/03 N 7.700 3 ,245 ,000 .00 3,298,007.50 6,543,007.50 6,543 ,007 .50 9,841,015.0*

c 2 4 8/1/03 3,173,075.00 3,173,075.00 3.173 .075 .00

8 4 2/1/04 N 7.750 3,495 ,000 .00 3,173,075.00 6,668,075.00 6,668 ,075 .00 9,841,150.0*

6 2 5 8/1/04 3.037,643.75 3,037,643.75 3,037 ,643 .75

8 5 2/1/05 N 7.900 3 ,765 ,000 .00 3,037,643.75 6,802,643.75 6 ,802,643.75 9,840,287.5*

7 2 6 8/1/05 2,888,926.25 2,888.926.25 2,888 ,926 .25

8 6 2/1/06 N 8.000 4 ,065 ,000 .00 2,888,926.25 6,953,926.25 6 ,953,926.25 9,842,852.5*

8 2 7 8/1/06 2,726.326.25 2,726,326.25 2 ,726 ,326 .25

8 7 2/1/07 N 8.100 4 ,390,000.00 2,726.326.25 7,116,326.25 7 ,116 ,326 .25 9,842,6525*

9 2 8 8/1/07 2,548,531.25 2,548,531.25 2,548,531.25

8 8 2/1/08 N 8.150 4 ,745 ,000 .00 2,548,531.25 7,293,531.25 7 .293.531.25 9,842,052.5*

10 2 9 8/1/08 2,355,172.50 2,355,172.50 2,355 ,172 .50

8 9 2/1/09 N 8.250 5,130 ,000 .00 2,355,172.50 7,485,172.50 7 ,485 ,172 .50 9,840,345.0*

11 2 10 8/1/09 2,143,560.00 2,143,560.00 2,143 ,560 .00

8 10 2/1/10 N 8.300 5,555 ,000 .00 2,143,560.00 ' 7,698,560.00 7 ,698,560.00 9,842,120.0*

12 2 11 8/1/10 1,913,027.50 1,913,027.50 1,913,027.50

8 11 2/1/11 N 8.350 6,015 ,000 .00 1,913,027.50 7.928,027.50 7 ,928 ,027 .50 9,841,055.0*

13 2 12 8/1/11 1,661,901.25 1,661,901.25 1,661,901.25

8 12 2/1/12 N 8.450 6,520 ,000 .00 1,661,901.25 8,181,901.25 8,181 ,901 .25 9,843,802.5*

14 2 13 8/1/12 1,386,431.25 1,386,431.25 1,386,431.25

8 13 2/1/13 N 8.550 7,070,000.00 1,386,431.25 8,456,431.25 8,456 ,431 .25 9.842,862.5*

15 2 14 8/1/13 1 ,0 ’4 ,1 88.75 1,084,188.75 1,084,188.75

8 14 2/1/14 N 8.600 7,675 ,000 .00 1,084,188.75 8,759,188.75 8,759 ,188 .75 9,843,377.5*

16 2 15 8/1/14 754,163.75 754,163.75 754,163.75

8 15 2/1/15 N 8.650 8,335 ,000 .00 754,163.75 9,099,163.75 9,089 ,163 .75 9,843,327.5*

17 2 16 8/1/15 393,675.00 393,675.00 393 ,675.00

8 1G 2/1/16 N 8.700 9,050 ,000 .00 393,675.00 9,443,675.00 9,443 ,675 .00 9,837,350 0*

Prepared by: FORREST BROWNE, DOR - TREASUb
Prepared on: 3/1/97 11:03 8.05 Rpl M
Record ID: DOC-1998-1 :MUNII)H



Dated: 2/1/98
Delivered: 2/1/98

Sizing Debt Services Schedule 
Private Prison Project 

TAXABLE RATES + 75bp

2

Fiscal Coupon Zer Coupon Maturing Periodic Gross Semi• Capitalized
Yr MYY Date Cpn Rate Principal Interest AnnlDbtSvc Interest

Debt Svc Rsv Cntgncy Fnd Net Semi- Net Fiscal 
Int S. Prln Int & Prln AnnlDbtSvc Dbt Svc

30,000,000.00 I 87,154,730.00 177,154,730.00 177,154,730.00 177,154,730.0

True Interest Cost (11C)......................................R.4429016

Net Interest Cost (NIC)........................................8,4539708

Arbitrage Yield Limit (AYL)............................... 8.3557809

Arbitrage Net Interest Cost (ANIQ ................... 8.4019136

Prepared bv: FORREST BROWNE. DOR - TREASUb
Prepared on: 3/1/97 11:03 8.05 Rpt 14
Record ID: DOC-1998-1 .MUNJDB

r



Dated: 2/1/98
Delivered: 2/1/98

Sizing Debt Services Schedule 
Private Prison Project 
TAX-EXEMPT + 75bp

Fiscal Coupon Zor Coupon Maturing Periodic Gross SomP Capitalized
Yr MYY Date Cpn Rato Principal Interest AnnlDbtSvc Interest

Debt Svc Rsv Cntgncy Fnd Not Soml- Net Fiscal 
Int & Prln Int & Prln AnnI Dbt Svc Dbt Svc

2 99 8/1/98 2,694,207.50 2,694,207.50 2,694,207.50

8 99 2/1/99 N 4 650 3,035,000.00 2.694.207.50 5,729,207.50 5,729,207.50 8,423,415.CX

1 2 0 8/1/99 2,623,643.75 2,623,643.75 2,623,643.75

8 0 2/1/00 N 4.950 3,175,000.00 2,623,643.75 5,798,643.75 5,798,643.75 8,422,287.5(

2 2 1 8/1/00 2,545,062.50 2,545,062.50 2,545,062.50

8 1 2/1/01 N 5.150 3,330,000.00 2,545,062.50 5,875,062.50 5,875,062.50 8,420,125.0C

3 2 2 8/1/01 2,459,3 i 5.00 2,459,315.00 2,459,315.00

8 2 2/1/02 N 5.300 3,505.000.00 2,459,315.00 5,964,315.00 5,964,315.00 8,423,630 (X

4 2 3 8/1/02 2.366,432.50 2,366,432.50 2,366,432.50

8 3 2/1/03 N 5.450 3,690,000.00 2,366,432.50 6,056,432.50 6,056,432.50 8,422,865<X

5 2 4 8/I/03 2.265.880.00 2,265,880.00 2,265,880.00

8 4 2/1/04 N 5.600 3,890,000.00 2,265,880.00 6,155,880.00 6,155,880.00 8,421,760.0(

6 2 5 8/1/04 2,156,960.00 2,156,960.00 2,156,960.00

8 5 2/1/05 N 5.700 4,105.000.00 2,156,960.00 6,261,960.00 6,261,960.00 8.418,920.0(

7 2 6 8/1/05 2,039,967.50 2,039,967.50 2,039,967.50

8 6 2/1/06 N 5.800 4,340.000.00 2.039,967.50 6,379,967.50 6,379,967.50 8,419,935.CX

8 2 7 8/1/06 1,914,107.50 1,914,107.50 1,914,107.50

8 7 2/1/07 N 5.900 4,595,000.00 1,914,107.50 6,509,107.50 6,509,107.50 8,423,215.CX

9 2 8 8/1/07 1,778,555.00 1,778,555.00 1,778,555.00

8 6 2/1/08 N 6.000 4,865,000.00 1,778,555.00 6,643,555.00 6,643,555.00 8,422,110.0C

10 2 9 8/1/08 1,632,605.00 1,632,605.00 1,632,605.00

8 9 2/1/09 N 6.100 5,155,000.00 1,632,605.00 6,787,605.00 6,787,605.00 8,420,210.0C

11 2 10 8/1/09 1.475,377.50 1,475,377.50 1,475,377.50

8 10 2/1/10 N 6.200 5,470,000.00 1,475,377.50 6,945,377.50 6,945,377.50 8,420,755.0c

12 2 11 8/1/10 1,305,807.50 1,305,807.50 1,305,807.50

8 11 2/1/11 N 6.200 5,810,000.00 1,305,807.50 7,115,807.50 7,115,807.50 8,421,615 0C

13 2 12 8/1/11 1,125,697.50 1,125,697.50 1,125.697.50

8 12 2/1/12 N 6.300 6,170,000.00 1,125,697.50 7.295,697.50 7,295,697.50 8,421,395.CX

14 2 13 8/1/12 931.342.50 931.342.50 931,342.50

8 13 2/1/13 N 6.400 6,560,000.00 931,342.50 7,491,342.50 7,491,342.50 8,422,6o5.0C

IS 2 14 6/1/13 721,422.50 721,422.50 721,422.50

8 14 2/1/14 N 6.400 6,980.000.00 721,422.50 7,701,422.50 7,701,422.50 8,422,845.(X

16 2 15 8/1/14 498,062.50 498,062.50 498,062.50

8 15 2/1/15 N 6.500 7,420.000.00 498,062.50 7,918,062.50 7,918,062.50 8,416,12S.CX

17 2 16 8/1/15 256,912.50 256,912.50 256,912.50

8 16 2/1/16 N 6.500 7,905,000.00 256.912.50 8,161,912.50 8,161,912.50 8,418,625.0C

Prepared In-: FORREST BROWNE, DOR - Tlt&tSl '/•
Prepared on: 3/1/97 11:47 tj.05 llpl 14
Record ID: DOC-I998-J :MUNJDB



STATE OF ALASKA
1997 LEGISLATIVE SESSION

F I S C A L  N O T E
BILL NO. HB 53

Revision Date: ______________________________________________________________________________________Dept. Affected;________________________ DOT&Pr________________________

Title: "Lease-Purchase Correctional Facility________________________ BRU: Central Region Design and Construction

______________________________________________________________________________________________________________________ Component: Centra l R eg ion  CIP P rogram ________________

Sponsor: Representative Mulder________________________________________________  _________________________________________________________________

Requester: House Judiciary___________________________________________________________ COMPONENT SERIAL NO. 563

Expenditures/Revenues__________________________________(Thousands of Dollars)
OPERATING EXPENDITURES FY 9 8 FY 99 FY 00 FY 01 FY 02 FY 03

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

I CAPITAL EXPENDITURES 1 ,1 2 0 .0 0 .0 0 .0  | 0 .0 0 .0  | 0 .0  1

ICHANGE IN REVENUES ( ) 0 .0  | 0 .0 . 0 .0 0 .0 0 .0 0 .0

FUND SOURCE (Thousands of Dollars)
1002  Federal Receipts

1003  GF Match

1004  GF 1 ,1 2 0 .0

1005  GF/Program Receipts

1006  GF/MHTIA

Other

TOTAL 1 ,1 2 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

Estimate of any current year (FYS7) cost: \ 0 .0

POSITIONS

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS : (Attach a separate page if necessary)

See Attached

Prepared by: 

D ivision: 

Approved by: 

A gency :

Sam Kito Phone: 4S5-3900
Special Assistant 

Office of the Com m issioner, Date:

Date:
Commissioner 

Department of Transportation and Public Facilities

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For fu r t h e r  d is t r ibu t ion  in f o rm a t io n ,  call the  G ov e rn o r ' s  Legis la t ive O f f i c e

(R ev  0 1 / 9 7 )  9 7 f i s n o . x l s / S S K Page 1 o f  2



ATTACHMENT TO 
Department of Transportation & Public Facilities 

Fiscal Note For House Bill 53

House Bill 53 is an act to provide for design, construction, and operation of a new correctional 
facility by the private sector. The Department o f Transportation & Public Facilities (DOT&PF) 
would act on behalf of the Department of Corrections (DOC) to procure the design-build-operate 
contract(s) for the facility.

DOT&PF, with significant DOC participation and consultant assistance, will develop a bidding 
document to which the private sector contractors can respond in competition with each other but 
on equal footing. The bidding document will establish “Site Criteria”, define the required 
“Facility Criteria” (in ierms o f the scope of the proposed facility and the applicable 
design/construction requirements) and “Operational Standards”. It will attempt to define the 
intended product o f  the contract with a minimum o f  prescriptive specification, using instead a 
descriptive method of specification. In this manner the innovation o f the private contractor’s 
design and construction team can best be utilized, while still maintaining some control so as to 
ensure that all bidders are proposing similar offerings and that the offerings meet the needs o f the

DOT&PF will develop the bidding document, solicit bids, evaluate offers, award the contract(s), 
and followup during design and construction o f the facility to ensure compliance with the terms 
o f the contract. (DOC will develop and ensure compliance with the “Operating Standards” 
portion o f the contract(s).) DOT&PF estimates the cost o f  its services, and those of its 
consultants, as shown below:

DOT&PF Personnel and Incidentals

State.

Project Manager 
Technical and Support Staff 
Reproduction and Advertising Expenses 
Construction Phase Compliance Monitoring

$ 115,000 
$ 20,000 
$ 10,000 
$ 100,000

Consultant Costs
Facility Criteria 
Site Criteria

$ 840,000 
$ 35,000

Combined Total $1,120,000



F I S C A L  N O T E

Revision Date: ____ __________________________________________________________________________________Dept. A ffec ted _____________________Corrections_____________________

Title: "An Act relating to the authority of the Department BRU:  AM__________

of Corrections to contract for facilities for the confinement and care ..."  Com ponent: _______________________________________________________________

Sponsor: Representative Mulder_______________________________________________________________________________________________________________________________________

Requester: House J u d i c i a r y _______________________________________COMPONENT SERIAL NO. <<0694

STATE OF ALASKA BILL NO. HB 53  |
1997 LEGISLATIVE SESSION

Expenditures/Revenues_____________________________ (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 0 2 FY 03

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

1 7 4 .4 1 7 4 .4 1 7 4 .4 7 3 .7 7 3 .7 73 .7

3 0 0 .0

20.0 20.0 20.0 10,2 0 0 .0 10,200 0 10,2 0 0 .0

TOTAL OPERATING 4 9 4 .4 1 9 4 .4 1 9 4 .4  | 1 0 ,2 7 3 .7 1 0 ,2 7 3 .7 1 0 ,2 7 3 .7

I CAPITAL EXPENDITURES i I I I I I

ICHANGE IN REVENUES ( ) | I I !

FUND SOURCE (Thousands of Dollars)

1002  Federal Receipts

1003  GF Match

1004  GF

1005  GF/Program Receipts 

1037  GF/Mental Health 

Other

4 9 4 .4 1 9 4 .4 1 9 4 .4 1 0 ,2 7 3 .7 1 0 ,2 7 3 .7 1 0 ,2 7 3 .7

TOTAL 4 9 4 .4 19 4 .4 1 9 4 .4 1 0 ,2 7 3 .7 1 0 ,2 7 3 .7 1 0 ,2 7 3 .7

Estimate of any current year (FY97) cost: $ 0-0

POSITIONS
FULL-TIME 3 3 3 1 1 1
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Please see attached explanation.

Prepared by : Bruce_Richards____________________ ,_________________. . . f\______p_________________ Phone: 465-3307

iM o u o ^ s jrD iv is ion : Comm issioner's Office » i . _____________ D a te :____________ 3/6/97

Approved by C om missioner:  Margaret M . Pugh_______________ D a te :________________________ 3/6/97

A gency :__________________________ ._________________________________Department of Corrections________________________

PREPARER  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R 'S  L E G IS L A T IV E  O F F I C E
For fu r t h e r  d is t r ibu t ion  in f o rm a t io n ,  c a l l  the  G o v e rn o r ' s  Leg is la t ive  O f f i c e

(R e v  1 1 / 9 5 )  9 7 f i s n o . x l s / D B R 1 of 2



Fiscal Note/DOC 
House Bill 53 
March 4, 1997 
Page 2 o f 2

To implement this bill, the Department of Corrections would be required to secure consultant 
services to develop three distinct studies:

(1) a feasibility study to determine the potential costs and benefits that would result from 
contracting facility operations, as required by the state's union contracts;

(2) a feasibility study to determine the statewide impact o f utilizing a centralized facility; and

(3) a staffing and operational plan, including operational standards.

It is estimated that these three studies will cost a total o f $300.0.

It will be necessary for the Department o f  Corrections, as well as the Department o f  Transportation 
and Public Facilities, to be intimately involved in the planning and oversight of this project 
throughout its construction phase, which will take between two and three years, depending on the 
size o f  the facility. DOC estimates it will need three new positions to perform the necessary 
functions associated with this project.

C rim inal Justice P lan n er (73.7): The planner will initially assist in preparing the RFP for 
consulting services and then insure that the lessor meets its contractual obligations throughout the 
course o f  the lease term. This position will also be responsible for prisoner movement, programming, 
staffing and operational contractor start-up. This will be a full-time position.

Facilities M anager I (68.7) The manager will serve as DOC’s first line o f oversight for facility 
design and construction. The position will continue through final acceptance of the facility.

A dm inistrative C lerk  I (34.1) This position is required throughout the project to complete research, 
maintain files and records, and provide support to the Criminal Justice Planner and the Facilities 
Manager. $20.0 annually is included to pay for office space, equipment, supplies, travel, etc.

Assuming that the facility can be constructed in three years, operational costs would be inccurred 
beginning in FY 02. Assuming that the prisoners in the facility would be classified medium custody, 
and assuming that the facility housed 660 prisoners, and further assuming a operating cost of $60 
per day per prisoner, the Department o f Corrections calculates an annual operating cost o f 514.5 
million. If the construction o f this facility permitted closure o f the Anchorage 6th Avenue jail, this 
would result in an annual savings of $4.3 million in operating costs. This would produce a net 
operating cost o f $10.2 million for the new facility.
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FISCAL NOTE
STATE OF ALASKA BILL NO. HB 5 3

1 9 9 7  LEGISLATIVE SESSION
ANALYSIS: (continued)

ASSUMPTIONS:
The bill provides for 3 possible alternatives for providing additional correctional beds, including a lease with a political 
subdivision, a lease with a third party and a lease-purchase agreement with a third party. These assumptions are based 
on the lease-purchase option.
1. Dept, of Corrections will furnish requirements for facility capacity.

2. Dept, of Corrections will establish operational criteria for the facility for use in the RFP.

3. DOT&PF will develop a building space program, design and construction standards, performance criteria and 
specifications suitable for use in the design and construction RFP.

4. DOT&PF will manage the RFP process to include both the operational agreement and the lease-purchase agreement.

5. A lease-purchase agreement will be prepared by the Department of Law.

6. DOT&PF will provide construction administ.ation and inspection services from award to occupancy.

7. Lease payments will begin in the first year of operation and will be budgeted in the Dept, of Revenue.

8. Payment for the operating agreement will be budgeted by the Department of Corrections.

Pago ?- ot _2
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CS FOR HOUSE BILL NO. 53(JTUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE MULDER

A BILL 

FOR AN ACT ENTITLED 

"A n A ct relating to the authority of the Department of Corrections to contract 

fo r facilities for the confinement and care of prisoners, and annulling a regulation 

of the Departm ent of Corrections that limits the purposes for which an agreement 

w ith a private agency may be entered into; authorizing an agreem ent by which 

the D epartm ent of Corrections may, for the benefit of the state, enter into one 

lease of, or sim ilar agreement to use, space within a correctional facility th a t is 

opera ted  oy a private contractor, and setting conditions on the operation of the 

correctional facility affected by the lease or use agreement; and giving notice of 

an d  approving a lease-purchase agreement or sim ilar use-purchase agreem ent for 

the design, construction, and operation of a correctional facility, and setting 

conditions and limitations on the facility’s design, construction, and operation."

B E IT  ENACTED BY TH E LEGISLATURE OF THE STATE OF ALASKA:

-1- C SH B  5 3 (J U D )
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* Section 1. AS 33.30.031(a) is amended to read:

(a) The commissioner shall determine the availability of state correctional 

facilities suitable for the detention and confinement of persons held under authority of
(

state law or under agreement entered into under (e) of this section. If the 

commissioner determines that suitable state correctional facilities are not available, the 

commissioner may enter into an agreement with a public or private agency to provide 

necessary facilities, subject to the following:

(1) the commissioner m av not enter into an agreem ent with an  

agency unless the agency demonstrates the qualifications and experience necessary 

to provide a degree of custody, care, and discipline to the extent req u ired  bv the  

laws of this state:

(2) correctional [. CORRECTIONAL] facilities provided through

agreement with an [A PUBLIC] agency for the detention and confinement o f persons

held under authority of state law may be in this state or in another states

(3) correctional [. CORRECTIONAL] facilities provided through

agreement with an [A PRIVATE] agency

(A) m av provide for the detention and  confinem ent of all 

persons held bv the commissioner under authority  o f state  law, w hether 

charged with o r convicted of felonies or misdem eanors, w ithout reg ard  to 

the custody classifications for prisoners as determ ined bv the  

commissioner, unless the security of the facility is inconsistent w ith  those 

custody classifications; and

(B) m av not bv regulation be restric ted  o r lim ited bv the 

commissioner to use onlv for prisoners involved in certain rehabilitative o r 

treatm ent program s authorized bv law [MUST BE LOCATED EN THIS 

STATE UNLESS THE COMMISSIONER FINDS IN WRITING THAT (1) 

THERE IS NO OTHER REASONABLE ALTERNATIVE FOR DETENTION 

IN THE STATE; AND (2) THE AGREEMENT IS NECESSARY BECAUSE 

OF HEALTH OR SECURITY CONSIDERATIONS INVOLVING A 

PARTICULAR PRISONER OR CLASS OF PRISONERS, OR BECAUSE AN 

EMERGENCY OF PRISONER OVERCROWDING IS IMMINENT. THE
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COMMISSIONER MAY NOT ENTER INTO AN AGREEMENT WITH AN 

AGENCY UNABLE TO PROVIDE A DEGREE OF CUSTODY, CARE, AND 

DISCIPLINE SIMILAR TO THAT REQUIRED BY THE LAWS OF THIS 

STATE].

* Sec. 2. AS 33.30.031(c) is amended to read:

(c) An [NOTWITHSTANDING AS 36.30.300, AN] agreement with a private 

agency to provide necessary facilities under (a) of this section must, notw ithstanding 

AS 36.30.300, be based on competitive bids. The commissioner mav not en ter into 

an agreem ent w ith a private agency to provide necessary facilities in this state 

unless the a£encv

(1) posts a n adequate perform ance hond and paym ent bond:

(2) dem onstrates to the commissioner’s satisfaction the capability 

to provide the necessary Qualified personnel to implement the term s o f the 

contract: and

(3) provides a bond o r certificate of insurance sufficient to defend 

and indemnify the state and a municipality in which the facility is located against 

claim s o r liability arising from  the operation of correctional facilities bv the 

contractor.

* Sec. 3. AS 33.30.031 is amended by adding new subsections to read:

(f) The commissioner may not enter into an agreement to provide necessary 

facilities under (a) of this section as a correctional facility that is to be constructed in this 

state after the effective date of this Act unless the commissioner initiates and completes 

a site selection process. The site selection process must provide the public reasonable 

opportunity to comment about sites to be considered for the location of the correctional 

facility. In addition, if, on the basis cf the site selection process, the commissioner 

determines to enter into an agreement to contract for provision of necessary facilities at 

a correctional facility that is to be located at a site within a municipality of the state, the 

correctional facility may not be constructed at the site unless approved by a majority of 

the voters within the "affected area" at an election conducted by the muncipality. In this 

subsection, "affected area" means the area within two miles of the external perimeter of 

the proposed correctional facility.

(g) In conducting the site selection process required by (f) of this section, the

I
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commissioner may solicit proposals from private entities by publishing a request for 

proposal in a newspaper of general circulation. The commissioner shall accept proposals 

for six months after initial publication of the request for proposals. Each proposal shall 

certify in a manner prescribed by the commissioner that

(1) the facility to be constructed will meet the department’s requirements 

as described by the commissioner in the request for proposals or other documents;

(2) the facility will be operated at a cost to the state below the state’s 

cost to operate a comparable facility, that cost to be described by the commissioner in 

the request for proposals or other documents; and

(3) the entity submitting the proposal owns or has an opdon to buy at a 

fixed cost the land on which the proposed facility would be located, and the entity agrees 

that the state may purchase the land at a price fixed at the time of entering into the 

contract if the state assumes ownership or control of the facility under a statute or 

provision of contract.

(h) In order for the certification of compliance with (g) of this section to be 

valid, the approval process must meet the following requirements:

(1) not more than one month after initial publication of the request for 

proposals, the private entity shall publish in a newspaper of general circulation notice of 

intent to make a proposal, including a description of the location to be proposed;

(2) not more than one month after initial publication of the request for 

proposals, the private entity shall deliver by certified mail to all voters residing within 

two miles of the proposed site notice of intent to make a proposal, including a 

description of the location to be proposed;

(3) at least three months prior to the bid closure date published on the 

request for proposals, the municipality of the state conducting the election shall at the 

expense of the entity deliver by certified mail to all voters residing within two miles of 

the proposed site a mail-in ballot approved by the commissioner that voters may use to 

signify approval of the proposed site; and

(4) the approval process may not last more than three months from the 

mailing of the ballots and indication of approval may not be counted after the close of 

this period.

(i) If the proposed site lies within the boundaries of a municipality of the state,

0 -L S 0 I9 4 \L
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the entity making the proposal may, at the expense of the entity, contract with the j 

administrator of the municipality to count ballots prepared under (h) of this section, > 

publish the results in a newspaper of ;eneral circulation, and make all ballots received i 

available for inspection by parties with reasonable interest in the proposal. The entity ! 

making the proposal shall pay for the cost to count the ballots, publish the results in a 

newspaper of general circulation, and make all ballots received available for inspection 

by parties with reasonable interest in the proposal.

* Sec. 4. AS 33.30 is amended by adding a new section to article 1 to read:

Sec. 33.30.043. Lease of or agreem ent to use space w ithin m unicipal 

correctional facility, (a) If the commissioner determines that it would be in the best 

interest of the state, the commissioner may enter into an agreement with a municipality 

of the state for the lease by the state of a correctional facility or a part of it or for the 

use and operation of a correctional facility or a pan of it for the benefit of the state.

(b) An agreement executed by the commissioner under (a) of this section must 

provide that

(1) the state has the right to detain or confine a prisoner held under 

authority of law in the correctional facility;

(2) the administrator of the correctional facility agrees 10  implement an 

order concerning a prisoner issued by a court of the state;

(3) the administrator of the correctional facility shall comply with the 

law and with regulations adopted by the commissioner relating to the custody, care, 

and discipline of a prisoner detained or confined in the correctional facility; and

(4) the commissioner may inspect the correctional facility at any time 

to determine the conditions under which a prisoner is detained or confined.

(c) The agreement executed by the commissioner under (a) of this section may 

require the administrator of the correctional facility to comply with requirements that 

the commissioner considers necessary for the protection of the public or for the quality 

of care and programs for prisoners required by this chapter and regulations adopted by 

the commissioner.

* Sec. 5. AUTHORIZATION TO LEASE, OR FOR USE OF, CORRECTIONAL 

'ACELITY SPACE WITH THIRD-PARTY CONTRACTOR OPERATION, (a) To relieve 

overcrowding of existing correctional facilities, the Department of Corrections may enter into

0 -L S 0 1 9 4 \L  j
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no more than one agreement to lease space or for use of space within a correctional facility 

i that will house persons who are committed to the custody of the commissioner of corrections, 

i The agreement to lease or for use entered into under this section is predicated upon and must
I

provide for an agreement under which a private third-party contractor operates the facility by 

providing for custody, care, and discipline services for persons held by the commissioner of 

corrections under authority of state law.

(b) The authorization given by (a) of this section is subject to the conditions of (c)

- (e) of this section and to the further limitation that the total payments for the full term of

i the agreement to lease or for use may not exceed $150,000,000 and the anticipated annual 

am ount o f the rental obligation to be paid by the Department of Corrections under the 

agreement to lease or for use must be reasonably commensurate with that total.

(c) A lease of space or agreement for use of space authorized by (a) of this section 

may not involve a correctional facility that

(1) contains a total population of less than 500 or mere than 800 prisoners; or

(2) is to be operated by the state or a municipality except that the state or a 

municipality may operate the correctional facility temporarily if, in a correcdonal facility that 

is to be operated by a third-party contractor with whom the state or a municipality has entered 

into an agreement to operate the correctional facility, the private third-party contractor with 

whom the state or a municipality has entered into the agreement to operate the correctional 

facility defaults in performance under the contract and operation of the correctional facility 

by the state or the municipality is reasonably necessary to ensure the facility's continued 

operation.

(d) If required by the commissioner of corrections as a condition of the correctional 

facility’s operation, in the award of a contract for the operation of the correctional facility to 

be operated under the authorization set out in (a) of this section, the Department of 

Corrections shall require that persons employed by the contractor as correctional officers in 

the facility meet the requirements of AS 18.65.130 - 18.65.290 that are applicable to 

conectional officers.

(e) The Department of Corrections may not, under this section, enter into an 

agreement to lease space or for the use of space in a correctional facility if, under sec. 6 of 

this Act, the Department of Administration, on behalf of the Department of Corrections, enters
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1 into a lease-purchase agreement, use-purchase agreement, or other agreement to use a facility

2 • that has a nominal purchase option.

3 ' * Sec. 6. NOTICE AND APPROVAL OF LEASE-PURCHASE AGREEMENT OR

4 SIMILAR USE-PURCHASE AGREEMENT, (a) To provide for the design, construction, and

5 operation of a new correctional facility in order to relieve overcrowding of existing

6 correctional facilities, the Department of Administration, on behalf of the Department of

7 Corrections, may enter into an agreement under AS 33.30.031, in the form of a lease-purchase

8 agreement, use-purchase agreement, or other agreement to use a facility that has a nominal

9 j purchase option, for the design, construction, and operation of a correctional facility that will

10 house persons who are committed to the custody of the commissioner o f corrections. The

11 project approval given by this subsection is subject to the conditions of (b) - (e) and (g) of

12 this section and to the following limitations:

13 (1) the anticipated total construction, acquisition, and related costs of

14 establishing the correctional facility may not exceed $90,000,000;

15 (2) the total lease or use payments for the full term of the agreement may not

16 exceed $180,000,000 and the anticipated annual amount of the rental obligation to be paid by

17 the Department of Corrections under the lease or use agreement must be reasonably

18 commensurate with mat total; and

19 (3) at the end of the term of the lease-purchase agreement or use-purchase

20 agreement, the state shall own the correctional facility.

21 (b) The correctional facility to be designed, constructed, and operated under the notice

22 and approval given in (a) of this section

23 (1) must be designed and constructed so as to house, in separate housing, I

24 female prisoners and male prisoners;

25 (2) may not contain a total population of more than 1,000 prisoners, but must

26 be designed and constructed so as to allow expansion of the facility to a greater capacity; and

27 (3) may not be operated by the state except temporarily when

28 (A) the private third-party contractor with whom the state has entered

29 into an agreement to operate defaults in performance under the contract and state

30 operation is reasonably necessary to ensure the facility's continued operation; or

31 (B) the slate is unable to contract with a private third-party contractor.

0-LS0194VL
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(c) The lease-purchase or use-purchase agreement entered into under this section must 

provide for

(1) an agreement under which the correctional facility is designed, constructed, j 

and, except for services to prisoners described in (2) of this subsection, operated by a private 

third-party contractor, the agreement described in this subsection is made for the purpose of 

acquiring, improving, and maintaining the correctional facility structure under AS 36.30.085, 

and is exclusive of one or more agreements for the custody, care, and discipline of prisoners 

housed in the facility as may be authorized by AS 33.30.031(a)(1) and (3);

(2) an operating agreement, separate from the agreement described in (1) of 

this subsection, under which a private third-party contractor operates the facility by providing 

for custody, care, and discipline services for persons held by the commissioner of corrections 

under authority of state law; the operating agreement described in this paragraph shall

(A) for its initial period, not to exceed five years, be entered into with 

a private third-party contractor that is the same person as the third-party contractor 

described in (1) of this subsection; and

(B) for the duration of the period of the lease-purchase or use-purchase 

agreement, be rebid or reoffered at intervals of not more than five years and may be 

entered into with a private third-party co n tra '.a  uuier than the person described in (A) 

o f this paragraph.

(d) In the evaluation of a bid submitted to construct and operate the correctional 

facility described in this section, the Department of Administration may provide incentive to 

the maker of a bid that pledges to employ state residents as far as practicable.

(e) If required by the commissioner of corrections as a condition of the correctional 

facility’s operation, in the award of a contract for the operation of the correctional facility to 

be designed, constructed, and operated under the notice and approval given in (a) of this 

section, the Department of Administration shall require that persons employed by the 

contractor as correctional officers in the facility meet the requirements of AS 18.65.130 - 

18.65.290 that are applicable to correctional officers.

(f) Subsection (a) of this section constitutes the notice and approval required by 

AS 36.30.085.

(g) The Department o f Administration, on behalf of the Department of Corrections,
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may not, under this section, enter into a lease-purchase agreement, use-purchase agreement, 

or other agreement to use a facility that has a nominal purchase option if, under sec. 5 of this 

Act, the Department of Corrections enters into an agreement to lease space or for the use of 

space in a correctional facility.

* Sec. 7. CONSTRUCTION OF CORRECTIONAL FACILITY UNDER PROJECT 

LABOR AGREEMENT, (a) The purpose of this section is to enable the state to meet its 

obligation to improve the care and custody of the prisoners for which it is responsible at an 

early date through the completion of construction of a major correctional facility by structuring 

labor relations at the job site of the correctional facility in the interests of industrial harmony 

and in a way that makes optimal use of construction resources.

(b) Notwithstanding any restrictions that may be applicable under AS 36.30, the 

correctional facility described in sec. 6 of this Act may be constructed only under a public 

construction project labor agreement between the building construction contractor and one or 

more building trade unions; the labor agreement must provide

(1) a no-strike and no-slowdown pledge by the union or unions;

(2) a commitment on the part of the construction contractor to hire through 

local union hiring halls; and

(3) a provision allowing not more than 15 percent of the construction 

contractor’s workforce on the public construction project to be composed of persons who are 

not members of the union or unions.

* Sec. 8. 22 AAC 05.300(e) is annulled.

* Sec. 9. APPLICABILITY. The provisions of AS 33.30.031(f), added by sec. 3 of this 

Act, do not apply to construction within the perimeters of correctional facilities, as that term 

is defined in AS 33.30.901, that are in existence on the effective date of this Act.
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JMaska jSfctte ^legislature

JMtmse nf JlepresentatKies
House Judiciary C om m ittee

State Capitol, Room 120 
Juneau, M ask. 99801-1182 

(907)465-4990

Chairman: Representative Joe Green Representative Ethan Berkowitz
Vice-Chairman: Representative Con Bunde Representative L>ic Croft

Representative Jeannette James 
Representative Brian Porter 

Representative Norman Rokeberg

Date: April 3, 1997

To: Representatives Mark Hanley and Gene Therriault,
Co-Chairs o f  the House F inance'Com m ittee//

From: Representative Joseph Green, /  n
Chair, House Judiciary C o m m it t te e -^

>—

Yesterday the House Judiciary Committee passed HB53 out o f  committee 

with amendments. W e considered many amendments including two, 

designated 0-LS0194\K.35 and 36, that concerned financial matters. 

However, the committee did not act on those two am endments because the 

House Judiciary members felt they were best addressed in the House 

Finance Committee.

Accordingly, I have attached those two amendments, and we strongly 

encourage the House Finance Committee to give them due consideration.
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A M E N D M E N T  # 3  /3 A & 0  P TErLD

OFFERED IN  THE HOUSE CROFT/GREEN
TO: HB 53

Page 3, following line 3:
Insert a new bill section to read:

"*Sec. 2. AS 33.30.031 is amended by adding a new subsection to read:
(f) The commissioner may not enter into an agreement to provide necessary 

facilities under (a) of this section as a correctional facility that is to be constructed in 
this state after the effective date of this Act unless the commissioner initiates and 
completes a site selection process. The site selection process must provide the public 
reasonable opportunity to comment about sites to be considered for the location of the 
correctional facility. In addition, if, on the basis of the site selection process, the 
commissioner determines to enter into an agreement to contract for provision of 
necessary facilities at a correctional facility that is to be located at a site w ithin a 
municipality of the state, the correctional facility may not be constructed at the site 
unless approved by a majority of the voters within the "affected area" at an election 
conducted by the municipality ^ fd e ^ r^ J b ^ y T in ^  of the state. For the purpose of 
this subsection, "affected area" means the area w ithin 2 miles of the external 
perimeter of the proposed correctional facility. This restriction does not apply to 
construction w ith in the perimeter of correctional 
facilities in existence before the effective date of this act.
(g) In conducting the site selection process requi red by (f) of this section, the 
commissioner may solicit proposals from private entities by publishing a request for 
proposal in a newspaper of general circulation. The commissioner shall accept 
proposals for six months after initial publication of the request for proposals. Any 
such proposal shall certify in a manner prescribed by the commissioner that
(1) the facility to be constructed w ill meet the department's requirements as described 
by the commissioner in the RFP or other document;
(2) the facility w ill be operated at a cost to the state below the state's cost to operate a 
comparable facility, that cost to be described by the commissioner in the RFP or other 
documents;
(3) the entity owns or has an option to buy at a fixed cost the land on which the 
proposed facility would be located, and the entity agrees that the state may purchase 
the land at a price fixed at the time of contracting if the state assumes ownership or 
control of the facility pursuant to statute or provision of contract;
(h) in order for the certification of compliance with subsection (g) to be valid, the 
approval process must meet the following requirements:

VS



1 (1) not m ore than one m onth after initial publication of the RFP, the private entity
2 shall publish in a new spaper of general circulation notice of intent to m ake a
3 proposal, including a description of the location to be proposed;
4 (2) not more than one m onth after initial publication of the RFP, the private entity
5 shall deliver by certified mail to all voters residing within two miles of the proposed
6 site notice of intent to make a proposal, including a description of the location to be
7 proposed; - A-T fUt? 6F T H £

/  g /vr/ r y
8 (3) at least three m onths prior to the bid closure date published on the RFP, the
9 m unicipality of the state conducting the election shall'deliver by certified mail to all

10 voters residing within two miles of the proposed site a mail-in ballot approved by
11 the comm issioner that may use to signify approval of the
12 proposed site;
13 (4) the approval process shall last not more than three m onths from the m ailing of
14 the ballots and no indication of approval shall be counted after the close of this
15 period;
16 (i) If the proposed site lies w ithin the boundaries of a municipality of the state, the
17 entity m aking the proposal may, at the expense of the entity, contract w ith the
18 adm inistrator of the municipality to count ballots prepared under (h) of this section,
19 publish the results in a new spaper of general circulation, and make all ballots
20 received available for inspection by parties w ith reasonable interest in the proposal.
21 The entity m aking the proposal shall pay for the cost to count the ballots, publish the
22 results in a new spaper of general circulation, and make all ballots received available
23 for inspection by parties w ith reasonable interest in the proposal.
24
25 Renum ber the following bill sections accordingly.
26
27 Page 4, line 27:
28 Delete "sec. 4"
29 Insert "sec. 5"
30
31 Page 6, line 30:
32 Delete "sec. 3"
33 Insert "sec. 4"
34
35 Page 7, line 9:
36 Delete "sec. 4"
37 Insert "sec. 5"
38
39



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

Page 5, line 8:

Delete "(b) - (e) and (g)"

Insert "(b) - (g)"

Page 6, lines 26 - 27:

Delete all material and insert:

"(f) With respect to the operation of a correctional facility constructed under a lease- 

purchase agreement, use-purchase agreement, or other agreement to use a facility approved 

under this section, the Department of Administration may not enter into a management 

contract or similar agreement containing a condition relating io the operation of the 

correctional facility that does not comply with 26 U.S.C. 145(a)(2)',B) and 26 CFR 1.145 - 

2, as set out in Rev. Proc. 97 - 13, 5 I.R.B. 18, setting out the conditions under which a 

management contract does not result in taxable private business use of the facility under 

26 U.S.C. 141(b)."

Page 7, following line 1:

Insert a new subsection to read:

"(h) Subsection (a) of this section constitutes the notice and approval required by 

AS 36.30.085."

0 -L S 0 1 9 4 \K .3 6
Chenoweth
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A M E N D M E N T  t l C ?

O F F E R E D  I N  T H E  H O U S E

T O :  H B  5 3

1 Page 1, line 8:

2 Delete "and giving notice o f'

3 Insert "giving notice of, authorizing,"

4 Page 1, line 10:

5 Delete ", construction, and"

6 Insert "and construction of a correctional facility, authorizing an  agreem ent for

7 the"

8 Page 1, line 11, following "operation":

9 I n s e r t a n d  amending the duties and responsibilities of the state bond committee

10 in  conjunction  with lease-purchase agreem ents, use-purchase agreem ents, an d  o ther

11 agreem ents to use a facility as those agreem ents relate to correctional facilities"

12 Page 2, line 9:

13 Delete "th a t"

14 Insert "for the operation of a correctional facility if the agency"

15 Page 3, following line 25:

16 Insert a new bill section to read:

17 "* Sec. 3. AS 37.15.140 is amended to read:

18 Sec. 37.15.140. Duties of state bond committee. The state bond committee

19 shall

20 £11 adopt the resolution and prepare the documents necessary for the

21 issuance, sale, and delivery of bondsi

-1-
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(2) manage the interim and long-term financing and refinancing 

of correctional facilities acquired bv the state throunh lease-purchase agreements: 

exercise of authority under this paragraph shall be in accordance with lease- 

purchase agreements authorized bv law under AS 36.30.085 "

Renumber the following bill sections accordingly.

Page 4, line 27:

Delete "sec. 4"

Insert "sec. 5"

Page 5, line 3, following "facilities,":

Insert "the state, acting through"

Page 5, line 6, following "design":

Delete ", construction, and operation"

Insert "and construction"

Page 5, line 7, following "corrections":

Insert ", and, in conjunction with the design and construction of the correctional 

facility, may enter into a separate agreement to operate the correctional facility. Under this 

subsection, the Department of Administration may act as the lessee under the lease-purchase 

agreement of the correctional facility and may represent the state in obtaining and entering 

into the agreement to operate the correctional facility"

Page 5, line 8:

Delete "(b) - (e) and (g)"

Insert "(b) - (h)"

Page 5, line 12:

Delete "agreement"

Insert "lease-purchase agreement, use-purchase agreement, or other agreement to use

-2-
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Page 5, line 14:

Delete "Department of Corrections under the lease or use" 

Insert "state under the"

Page 5, line 29:

Delete "lease-purchase or use-purchase agreement"

Insert "agreement to operate the correctional facility"

8 Page 5, line 31, through page 6, line 1:

9 Delete "designed, constructed, and"

10 Page 6, lines 2 - 4 :

11 Delete "the agreement described in this subsection is made for the purpose of

12 acquiring, improving, and maintaining the correctional facility structure under AS 36.30.085,

13 and is exclusive of one or more agreements"

14 Insert "the agreement described in this paragraph is made for the purpose of operating

15 and maintaining the correctional facility under AS 36.30.085 and may include provisions, or

16 may be exclusive of one or more agreements, as authorized by (2) of this subsection,"

17 Page 6, line 6:

18 Delete "operating"

19 Page 6, lines 26 - 27:

20 Delete all material and insert:

21 "(f) With respect to a correctional facility, the design and construction of which is

22 described in (a) of this section,

23 (1) the state shall make lease payments under the lease-purchase, use-

24 purchase, or other agreement to use a facility only from currently appropriated funds, and all

25 payments are subject to appropriation;

26 (2) notwithstanding AS 36.30.085(c)(1), the term of the agreement may not

-3 -



1 exceed 30 years;

2 (3) the agreement may include other terms and conditions agreed upon by the

3 parties;

4 (4) the state may enter into contracts for credit enhancement of the agreement

5 in order to limit the recourse of the provider of credit enhancement solely to the security

6 provided under the agreement;

7 (5) the state may grant a security interest in property acquired under the

8 agreement; the security interest may be perfected as provided by AS 45.01 - AS 45.09 or as

9 otherwise provided by law for perfecting liens on real estate;

10 (6) the agreement and contracts for credit enhancement entered into under the

11 limitations set out in (4) and (5) of this subsection do not constitute a debt or the contracting

12 of indebtedness under a statute limiting debt of the state or under art. IX, sec. 8, of the state

13 constitution;

14 (7) the state bond committee

15 (A) may provide for the issuance of certificates of participation in

16 financing the design and construction of the correctional facility authorized by this

17 section; if the state bond committee authorizes issuance of certificates of participation

18 and if payment is conditioned upon payment by the state under the agreement with

19 respect to which the certificates relate, the certificates of participation in payments to

20 be made under the agreement do not constitute a debt or the contracting of an

21 indebtedness under a statute limiting the debt of the state or under art. IX, sec 8, of

22 the state constitution;

23 (B) may give the state approval to enter into agreements with trustees

24 relating to the agreement and the issuance of certificates of participation with respect

25 to it.

26 (g) For the purposes of financing or refinancing a correctional facility described in

27 this section, the lessor may assign all or a part of the lessor’s interest in the lease-purchase,

28 use-purchase, or other agreement to use a correctional facility described in this section. The

29 lessor may assign the lessor’s interest to an investor or to a trustee for the purpose of issuing

30 certificates of participation. The assignment authorized by this subsection may be for the

31 puipose of providing interim financing preparatory to long-term financing for the correctional

32 facility or for long-term financing for the correctional facility. Under this subsection,

0-LSOI94VK.35
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(1) the lessor may not make an assignment of the agreement unless the lessor 

first obtains the approval of the commissioner of administration; and

(2) when the lessor has made an assignment of the agreement,

(A) the lessee’s obligation to pay rent is independent of any 

requirement of this section with respect to the design, construction, or operation of the 

correctional facility;

(B) the lessee’s obligation is subject to failure by the state to 

appropriate money to make the payments required by the lease obligation;

(C) except as provided in (B) of this paragraph, the obligation of the 

lease is not subject to abatement, set-off, or reduction of any kind by reason of a 

requirement of this section or by reason of a breach, failure of performance, or 

another act or omission by the contractor, lessor, the state, or a state agency or officer; 

and

(D) the agreement may be modified for purposes of refunding it and 

any certificates of participation issued with respect to it."

Reletter the following subsection accordingly.

Page 6, line 30:

Delete "sec. 3"

Insert "sec. 4"

Page 7, following line 1:

Insert a new subsection to read:

"(i) Subsection (a) of this section constitutes the notice and approval required by

AS 36.30.085."

Page 7, line 9:

Delete "sec. 4"

Insert "sec. 5"
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<j| | 1 P a g e  2 , l in e  9 :

2  D e le te  " t h a t  is  u n a b le "

3  In s e r t  "u n le s s  th e  a g e n c y  d e m o n s t r a t e s  th e  q u a li f i c a t io n s  a n d  e x p e r ie n c e

4  n e c e s s a r y " O L .d * > y \ - c A s  
: = : — '  \j j

A M E N D M E N T

OFFERED IN  THE HOUSE

TO : HB 53

5  P a g e  2 , l in e  1 0 , f o l lo w in g  " s t a t e " :

6  In s e r t  " a n d  b v  r e g u la t i o n s  t h a t  a r e  a d o p te d  b v  th e  c o m m is s io n e r "

-1 -
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P a g e  3 , f o l lo w in g  lin e  3 :

In s e r t  a  n ew  b i l l  s e c t io n  to  read :

" *  S e c . 2 .  A S  3 3 . 3 0 .0 3 1 ( c )  is am en ded  to  read :

( c )  A n  [N O T W IT H S T A N D IN G  A S  3 6 .3 0 .3 0 0 ,  A N ]  a g re em en t w ith  a p riv a te  

a g en cy  to  p ro v id e  necessa ry  fa c ilit ie s  u n d e r ( a )  o f  th is s e c t io n  m u st, n o tw ith s t a n d in g  
A S  3 6 .3 0 .3 0 0 ,  be  based  on  c om p e tit iv e  b id s. T h e  c o m m is s io n e r  m a v  n o t  e n t e r  in to  

a n  a g re e m e n t  w ith  a  p r iv a t e  a g e n c y  to  p r o v id e  n e c e s s a r y  fa c i l i t i e s  in  th is  s ta te  

u n le s s  th e  a g e n c y

(1) posts an adequate performance bond and payment bond:

(2) demonstrates to the commissioner’s satisfaction the capab ility 

to provide the necessary qualified personnel to im plement the term s o f the 

con trac t: and

(3) provides a bond o r certifica te o f insurance su ffic ien t to defend 

and indemnify the state and a municipality in which the fac ility is located against 

cla ims o r lia b ility aris ing from the operation o f co rrec tiona l fac ilities bv the 

con trac to r."

R e n u m b e r  the  fo l lo w in g  b i l l  s e c tion s  a c c o rd in g ly .

P a g e  4 ,  l in e  2 7 :

D e le t e  "se c . 4 "

In s e r t  "se c . 5 "

P a g e  6 , l in e  3 0 :

D e le t e  "se c . 3 "

A M E N D M E N T  § 1 /

OFFERED IN  THE HOUSE

TO: HB 53

-1 -
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In s e r t  "se c . 4 "

P a g e  7 , l in e  9 :

D e le t e  "se c . 4 "  

In s e r t  "se c . 5 "
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A M E N D M E N T

OFFERED IN  THE HOUSE

TO : HB 53 *  '

P a g e  3 , f o l lo w in g  lin e  3 :

In s e r t  a  n ew  b i l l  s e c t io n  to  re ad :

" *  S e c . 2 .  A S  3 3 .3 0 .0 3 1  is am en d ed  b y /tid d in g  a n ew  sub sec tion  to  re a d :

( f )  T h e  c o m m is s io n e r  rn^y n o t e n te r in to  an ag re em en t to  p ro v id e  n e c e s s a ry  

fa c i l i t ie s  u n d e r (a )  o f  th is  s ^ t i o n  at a c o r re c t io n a l fa c i li ty  that is to  be  c o n s tru c te d  in 

th is  s ta te  a f te r  the e f fe c t iv e  date o f  th is  A c t u n le ss  the c o m m is s io n e r  in it ia te s  and  

c o m p le te s  a  s ite  s e le c t io n  p ro c e s s . T h e  s ite  s e le c t io n  p ro c e ss  m u s t p ro v id e  the  p u b lic  

re a s o n a b le  o p p o rtu n ity  to  c om m en t ab ou t sites to  be c on s id e red  f o r  the  lo c a t io n  o f  the 

c o r r e c t io n a l fa c i l i t y . In  a d d it io n , i f ,  o n  the b a s is  o f  the s ite  s e le c t io n  p ro c e s s , the

c o m m is s io n e r  d e te rm in e s  to  e n te r in to  an ag re em en t to c o n t ra c t  f o r  p r o v is io n  o f
/

n e c e s s a ry  fa c i li t ie s  a t a c o r re c t io n a l fa c i l i t y  that is lo c a te d  at a  s ite  w ith in  a 

m u n ic ip a li t y , the  c o r re c t io n a l fa c i li t y  m ay  n o t be c o n s tru c te d  a t the  s ite  in  the 

m u n ic ip a li t y  u n le s s  a p p ro v e d  b y  a  m a jo r i t y  o f  the v o te rs  v o t in g  in  th e  m u n ic ip a li t y  

a f fe c te d  o n  the q u e s tio n  o f  lo c a t in g  the c o r re c t io n a l fa c i l i t y  at the s ite ."

/
R e n u m b e r  th e  fo l lo w in g  b i l l  s e c t io n s  a c c o rd in g ly .

P a g e  4 ,  l in e  2 7 :

D e le t e  "se c . 4 "
In s e r t  "sec . 5 "

P a g e  6 ,  l in e  3 0 :

D e le t e  "se c . 3 "

In s e r t  "se c . 4 "

-1 -
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LEGAL SERVICES
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M A p r i l 3 , 1 9 9 7

S U B J E C T :  C o n tra c t in g  a u th o r ity  o f  th e  D e p a rtm e n t o f  C o r re c t io n s
(C S H B  5 3 ( J U D )W o r k  O rd e r  N o . 2 0 - L S 0 1 9 4 \ L )

T O :  R e p re s e n ta t iv e  J o e  G re e n , C h a ir
H o u s e  J u d ic ia ry  C om m it te e  
A T T N : L i s a K i r s c h

F R O M :  J a c k  C h en ow i
L e g is la t iv e  G

I'v e  p re t ty  m u c h  k e p t "h a n d s  o f f  th e  m a te r ia l in se rte d  in  b i l l  s e c t io n  3 . S in c e  I e a r l ie r  h ad  
an  o p p o r tu n ity  to  c om m en t an d  s om e  changes w e re  m ad e , I d idn 't fe e l I  w a s  in  a  p o s i t io n  to  
m a k e  fu r t h e r  ch an g e s .

N o w  th a t b i l l  sec . 2  a n d  b i l l  sec . 3  a re  b o th  in c lu d e d  in  th e  c om m itte e -a d o p te d  v e rs io n , I 
w o u ld  ra is e  a  q u e s t io n  w h e th e r th e  c o n tra c t in g  p ro c e s s  p ro d u c e d  u n d e r A S  3 3 .3 0 .0 3 1  is 
in t e r n a l ly  in c o n s is te n t . U n d e r  p ro p o s e d  A S  3 3 .3 0 .0 3 1 ( c ) ,  am en d ed  b y  b i l l  s e c t io n  2 , th e  
c o m m is s io n e r , w h en  e n te r in g  in to  a rra n g em en ts  to  p ro v id e  n e c e s sa ry  fa c i l i t ie s  u n d e r 
A S  3 3 .3 0 .0 3 1 ( a ) ,  m u s t p ro c e ed  b y  "c om p e t it iv e  b id ."  U n d e r  p ro p o se d  A S  3 3 .3 0 .0 3 1 (g ) ,  the  
p ro c e s s  o u t lin e d  is  o n e  th a t a s k s  th e  c o m m is s io n e r  to  " s o lic i t  p ro p o s a ls ."  I 'm  n o  e x p e rt  o n  
p ro c u re m e n t , b u t I  d on 't th in k  th e se  tw o  id e a s  f i t  to g e th e r.

J B C : jd r
9 7 - 2 4 0 . jd r



1 P a g e  3 ,  f o l lo w in g  lin e  3 :

2  In s e r t  a  n ew  b i l l  s e c t ion  to  re a d :

3  " *  Sec. 2. A S  3 3 .3 0 .0 3 1  is am en d ed  b y  ad d in g  n ew  su b se c tio n s  to  re a d :

4  ( :  y l  ( f )  T h e  c o m m is s io n e r  m a y  n o t e n te r in to  an a g re em en t to  p r o v id e  n e c e s sa ry
15  fa c i l i t ie s  u n d e r (a )  o f  th is  se c t io n  at a  c o r re c t io n a l fa c i li t y  that is to  be c o n s tru c te d  in

6  th is  s ta te  a f te r  the e f fe c t iv e  d a te  o f  th is  A c t u n le s s  the c o m m is s io n e r  in it ia te s  and

7  c o m p le te s  a  s ite  s e le c t io n  p ro c e s s . T h e  s ite  s e le c t io n  p ro c e s s  m u s t p ro v id e  the  p u b lic

8 re a s o n a b le  o p p o rtu n ity  to  c om m en t ab ou t sites to  be c o n s id e re d  f o r  the  lo c a t io n  o f  the

9  c o r r e c t io n a l fa c i l i t y .

1 0  (g )  I f ,  o n  the b a s is  o f  the s ite  s e le c t io n  p ro c e s s  c o m p le te d  u n d e r  ( f )  o f  th is

11 s e c t io n , the  c o m m is s io n e r  d e te rm in e s  to  e n te r in to  an a g re em en t to  c o n tra c t  f o r

12 p r o v is io n  o f  necessa ry  fa c i li t ie s  a t a  c o rre c t io n a l fa c i li ty  th a t is lo c a te d  a t a  s ite  w ith in

13 a  m u n ic ip a li t y , in  a d d it io n  to  the  re q u irem en t o f  ( f )  o f  th is  s e c t io n , the  c o r re c t io n a l

14  f a c i l i t y  m a y  n o t be  c o n s tru c te d  a t the s ite  in  th e  m u n ic ip a li ty  u n le s s  a p p ro v e d  b y  a

15 m a jo r i t y  o f  the v o te rs  v o t in g  at an  e le c t io n  c onduc ted  b y  the  m u n ic ip a li ty  in  the  a re a

16 a f fe c t e d  on  the  q u e s tio n  o f  lo c a t in g  the  c o r re c t io n a l fa c i l i t y  a t the  s ite ; f o r  p u rp o s e s

17 o f  th is  su b se c tio n ,
18 ( 1 )  the m u n ic ip a li ty  m a y  cond u c t the e le c t io n  in  the  a re a  a f fe c te d  on

19 the  q u e s tio n  o f  lo c a tin g  the c o r re c t io n a l fa c i li ty  at the s ite  b y  m a i l; i f  the  m u n ic ip a lity

2 0  d e te rm in e s  to  c o n d u c t the e le c t io n  b y  m a i l and  has n o t a d o p te d  an  o rd in a n c e

21  p r o v id in g  f o r  an  e le c t io n  b y  m a i l, the  c le r k  o f  the m u n ic ip a li ty  s h a l l c o n d u c t the

2 2  e le c t io n  u n d e r A S  1 5 .2 0 .8 0 0  e x c e p t tha t, f o r  p u rp o se s  o f  th is  p a ra g ra p h , the  d u tie s  o f

2 3  th e  d i r e c to r  o f  e le c t io n s  set o u t  in  A S  1 5 .2 0 .8 0 0  s h a ll b e  p e r fo rm e d  b y  th e  c le r k  o f

2 4  th e  m u n ic ip a li t y ; and

2 5  ( 2 )  to  d e te rm in e  the  "a re a  a ffe c te d "  f o r  p u rp o s e s  o f  an  e le c t io n ,

0-LS0194\K.34
Chcnoweth

3/13/97

A M E N D M E N T

OFFERED IN  THE HOUSE

TO : HB 53
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

2 3

2 4

2 5

2 6

2 7

2 8

2 9

3 0

(A )  i f  the p ro p o s e d  s ite  o f  the fa c i l i t y  is  in  a  c ity  w ith in  a 

b o ro u g h  o r  is w ith in  the u n o rg a n iz e d  b o ro u g h , "a re a  a f fe c te d "  m ean s  the c ity ;

( B )  i f  the p ro p o s e d  s ite  c f  the fa c i l i t y  is w ith in  a b o ro u g h  

o u ts id e  a  c ity  o r  is w ith in  a  u n i f ie d  m u n ic ip a li ty , " a re a  a f fe c te d "  m ean s  the 

a re a  d e te rm in ed  b y  d raw in g  a  c irc le  w ith  a  rad iu s o f  tw o  m ile s  a ro u n d  the s ite  

o f  the p ro p o s e d  fa c i li ty  and th e re a fte r  se le c tin g  the  on e  o f  the f o l lo w in g  a reas 

th a t m o s t n e a r ly  a p p ro x im a te s  th e  a re a  in c lu d ed  w ith in  th a t c i rc le  w ith o u t 

om itt in g  an y  p a rt o f  the a rea  in c lu d ed  w ith in  that c irc le , as the le g is la t iv e  b o d y  
o f  the m u n ic ip a li ty  d e te rm in e s :

( i )  an  e x is t in g  s e rv ic e  a re a  o f  th e  b o ro u g h  o r  u n if ie d
m u n ic ip a li ty ;

( i i )  the  b o u n d a ry  o f  on e  o r  m o re  a re a s  o f  the  b o ro u g h  

o r  u n if ie d  m u n ic ip a lity  su b je c t to  the ju r is d ic t io n  o f  a  c o m m u n ity  

c o u n c i l, n e ig h b o rh o o d  a s so c ia t io n , o r  s im i la r  s u b o rd in a te  g e o g ra p h ic a l 

a re a  tha t has re c o g n it io n  in  the o rd in a n c e s  o f  th e  b o ro u g h  o r  u n if ie d  

m u n ic ip a li ty ;

( i i i )  an a s sem b ly  d is tric t, bu t o n ly  i f  the  a s sem b ly  o f  the 

b o ro u g h  o r  u n if ie d  m u n ic ip a li ty  is  e le c te d  on  th e  b a s is  o f  sep a ra te  

e le c t io n  d is tr ic ts ;

( i v )  an  e le c t io n  d is tr ic t as that te rm  is d e fin e d  in

A S  1 5 .6 0 .U 1 0 ;

( v )  a  sena te  d is tr ic t as that te rm  is d e fin e d  in 

A S  1 5 .6 0 .0 1 0 ; o r

( v i )  a n y  o th e r  d e te rm in a tion  b y  th e  le g is la t iv e  b o d y  o f  

th e  m u n ic ip a lity  that re a s o n a b ly  a p p ro x im a te s  the a re a  w ith in  the 

c i rc le , bu t o n ly  i f  a  d e te rm in a t io n  m ade u n d e r ( i )  -  ( v )  o f  th is  

su b p a rag rap h  w o u ld  n o t d e s c r ib e  an  a rea  tha t a p p ro x im a te s  the a re a  

in c lu d e d  w ith in  that c irc le  w ith o u t o m it t in g  a n y  p a rt o f  th e  a re a  

in c lu d e d  w ith in  the c i r c le ."

R e n u m b e r  the  f o l lo w in g  b i l l  s e c t ion s  a c c o rd in g ly .

0-LS0194\K.34

-2-



0-LS0194\K.34

1 P a g e  4 ,  l i n e  2 7 :

2  D e le t e  "s e c . 4 "

3  In s e r t  "se c . 5 "

4  P a g e  6 , l in e  3 0 :

5  D e le t e  "s e c . 3 "

6  In s e r t  "se c . 4 "

7  P a g e  7 , l in e  9 :

8  D e le t e  "se c . 4 "

9  In s e r t  "s e c . 5 "

•3-



Chenoweth
3/5/97

0-LS0194\K.2v

O F F E R E D  IN  T H E  H O U S E  

T O :  H B  5 3

A M E N D M E N T

P a g e  5 , l in e  2 3 , f o l lo w in g  "c a p a c ity ;" :
D e le t e  "a n d "

P a g e  5 , l in e  2 4 , fo l lo w in g  " ( 3 ) " :

In s e r t  "m a y  n o t be  u se d  to  h o u se  p ris o n e rs  n o t c on v ic te d  in  a c o u r t  o f  th is  s ta te ; a n d
( 4 ) "



1 P a g e  7 , l in e  12 :

2  D e le te  a l l  m a te r ia l.

3  R e n u m b e r  the f o l lo w in g  p a rag rap h s  a c c o rd in g ly .

0-LS0l94\K.3
Chenoweth

3/5/97

A M E N D M E N T

OFFERED IN  THE HOUSE

TO: HB 53

-1 -



1 P ag e  5 , l in e  2 4 :

2  D e le te  " t e m p o ra r i ly "

OFFERED IN  THE HOUSE

TO: HB 53

0-LS0194\K.4
Chenowcth

3/5/97

A M E N D M E N T

-1 -



1 P a g e  5 ,  lin e  2 4 :
2  D e le te  " t e m p o ra r i ly  w h en "

3  P a g e  5 .  lin e  2 5 ,  f o l lo w in g  " (A ) " :

4  In se rt " t e m p o ra r i ly  w h en "

5  P a g e  5 ,  lin e  2 7 :

6  D e le te  " o r "

7  P a g e  5 ,  lin e  2 8 ,  f o l lo w in g  " ( B ) " :

8  In se rt " t e m p o ra r i ly  w h en "

9  P a g e  5 , lin e  2 8 ,  f o l lo w in g  "c o n t ra c to r" :

1 0  In se rt o r

11 (C )  f o r  the u su a l p e r io d  o f  o p e ra t io n  o f  a  fa c i l i t y  u n d e r a

1 2  c o n t ra c t , n o t to  e x c e e d  f iv e  y e a rs , bu t o n ly  i f  the  state

1 3  ( i )  in it ia te s  d ire c t o p e ra t io n  o f  the  fa c i l i t y  a t the

1 4  c o n c lu s io n  o f  a  c o n tra c t that h a s  e x p ire d  o r  tha t is , b y  its te rm s ,

1 5  e x p ir in g ; and

1 6  ( i i )  has issued  an in v ita tion  to  b id , request f o r  p ro p o s a l,

1 7  o r  o th e r  p ro c u rem en t n o t ic e , a n d  d id  n o t re c e iv e  a b id , re sp o n se , o r

1 8  o th e r re p ly  that was le ss  than f iv e  p e rcen t b e lo w  the e s tim a ted  c o s t o f

1 9  the fa c i l i t y ’ s o p e ra t io n  b y  the D e p a rtm en t o f  C o r re c t io n s "

\

0-LS0194\K.5
Chenoweth

3/5/97

A M E N D M E N T

OFFERED IN  THE HOUSE

TO: HB 53

-1 -



O-LSO194\K.6 
Chcnoweth 

3/5/97

A M E N D M E N T

OFFERED IN  THE HOUSE

TO : HB 53

1 P a g e  5 , l in e  2 7 :

2  D e le t e  " o r "

3  P a g e  5 , l in e  2 8 , fo l lo w in g  " c o n t ra c to r " :

4  I n s e r t o r

5  (C )  th e  state d e te rm in es  tha t it is  in  th e  b e s t in te re s ts  o f  the

6  sta te  f o r  the c o r re c t io n a l fa c i l i t y  to  be ope ra ted  b y  the s ta te  o r  b y  the p o li t ic a l

7  s u b d iv is io n  o r  p u b lic  c o rp o ra t io n  o f  the sta te"



OFFERED IN  THE HOUSE

TO: HB 53

0-LS0194\K.7
C’nenoweth

3/5/97

A M E N D M E N T

1

2

3

P a g e  5 , l in e  8 :
D e le te  "a n d  (g ) "  

I n s e r t " , ( g ) ,  an d  (h ) "

4  P a g e  7 , fo l lo w in g  lin e  1:
5  In s e r t  a n ew  su b se c tio n  to  re ad :
6  " (h )  In  the  aw a rd  o f  a c on tra c t fo r  th e  c o n s tru c t io n  o r  o p e ra t io n  o f  th e  c o r re c t io n a l

7  fa c i l i t y  to  b e  c o n s t ru c te d  and op e ra te d  u n d e r the n o tic e  and a p p ro v a l g iv e n  in  (a )  o f  th is

8  sec tion , the D e p a rtm en t o f  A dm in is tra tio n  s h a ll re q u ire  the c o n tra c to r to  p a y  n o t le ss  than the

9  c u rre n t p re v a i lin g  ra te  o f  w ages fo r  w o rk  o f  a  s im i la r  n a tu re  in th e  re g io n  in  w h ic h  the w o rk

1 0  is d o n e ."

-1 -



B I M M

0-LS0194\K.8
Chcnoweth

3/5/97

1 P a g e  7 ,  fo l lo w in g  l in e  17 :

2  In s e r t  a  new  b i l l  s e c t io n  to  re a d :

3  " *  S e c . 6 . C O N S T R U C T IO N  O F  C O R R E C T IO N A L  F A C I L I T Y  IS  A  P U B L IC

4  C O N S T R U C T IO N  P R O J E C T . C o n s tru c t io n  o f  the c o rre c t io n a l fa c i li t y  to  b e  c on s tru c ted  and

5  o p e ra te d  u n d e r sec . 4  o f  th is A c t  is  a  p ro je c t  w ith in  the m e a n in g  o f  the  te rm  "p u b lic

6  c o n s t ru c t io n "  se t o u t  in A S  3 6 .9 5 .0 1 0 .  T h e  p ro v is io n s  o f  A S  3 6 . 0 5 .0 1 0  a p p ly  to  w o r k

7  p e r fo rm e d  o n  c o n s tru c t io n  o f  the c o r re c t io n a l fa c i li ty ."

A M E N D M E N T

OFFERED IN  THE HOUSE

TO: HB 53

8  R e n u m b e r  th e  f o l lo w in g  b i l l  s e c t io n  a c c o rd in g ly .



0-LS0194VK.9
Chenowcth

3/5/97

1 P a g e  5 ,  fo l lo w in g  lin e  19 :

2  In s e r t  a  new  p a ra g ra p h  to  re ad :

3  " ( 1 )  m a y  n o t  be c o n s tru c te d  u n d e r  the a u th o r ity  g iv e n  in th is  A c t  u n le s s

4  (A )  b e fo re  c o n s t ru c t io n  p la n n in g  is b e g u n , the c o m m is s io n e r  o f

5  c o r re c t io n s  f i r s t  c o n d u c ts  a  fe a s ib i li t y  s tu d y , in c lu d in g  a c o s t -b e n e f i t  a n a ly s is , that

6  e x am in e s  v a rio u s  m e th od s  a v a i la b le  to  th e  state f o r  re lie v in g  o r  e lim in a t in g  the s ta te ’ s

7  p r is o n  o v e rc ro w d in g ; and

8  (B )  the  fe a s ib i l i t y  s tu d y  c on au c ted  u n d e r (A )  o f  th is p a ra g ra p h

9  d em on s tra te s  that c o n s t ru c t io n  and  o p e ra t io n  o f  the c o r re c t io n a l fa c i l i t y  d e s c r ib e d  in

1 0  ( a )  o f  th is  sec tion

11 ( i )  o f fe r s  a p o s it iv e  c o s t -b e n e fit  r a t io  w h en  c om p a re d  to

1 2  a lte rn a t iv e  m e th o d s  c o n s id e re d ; an d

1 3  ( i i )  is  o th e rw ise  fe a s ib le  to  re lie v e  o r  e lim in a te  o v e rc ro w d in g

1 4  o f  e x is t in g  c o r r e c t io n a l fa c i l i t ie s ;"

1 5  R e n u m b e r  th e  fo l lo w in g  p a ra g ra p h s  a c c o rd in g ly .

A M E N D M E N T

OFFERED IN  THE HOUSE

TO: HB 53

-1 -



1 P a g e  5 , f o l lo w in g  lin e  2 1 :

2  In s e r t  a  new  p a ra g ra p h  to  re a d :

3  " ( 2 )  m a y  no t be  c on s tru c ted  u n le s s  the b u ild in g  c o n s tru c tio n  c o n t ra c to r  p o s ts

4  a p e r fo rm a n c e  b on d  equ a l to  the  am ou n t o f  the s ta te ’ s en tire  le a se  p aym en t o b lig a t io n  f o r  the

5  f u l l  te rm  o f  the  le a se -pu rch a se  ag re em en t; l i a b i l i t y  u n d e r the p e r fo rm a n c e  b o n d  m u s t be  f o r

6  the  d u ra t io n  o f  the  le a se -p u rch a se  a g re em en t ;"

7  R e n u m b e r  the fo l lo w in g  p a rag rap h s  a c c o rd in g ly .

0-LS0l94\K. 10
Chenoweth

3/5/97

A M E N D M E N T

OFFERED IN  THE HOUSE

TO : HB 53

-1 -



O F F E R E D  IN  T H E  H O U S E  

T O :  H B  53

1 P a g e  5 , f o l lo w in g  lin e  19 :

2  In s e r t  a  new  p a rag rap h  to  re a d :

3  " ( 1 )  m a y  n o t b e  c o n s tru c te d  u n d e r the a u th o r ity  g iv e n  in  th is  A c t  u n le s s ,

4  b e fo re  c on s tru c tio n  p lan n in g  is b e g u n , the c om m is s io n e r o f  c o rre c t io n s  f i r s t  c on d u c ts  a  s tu d y ,

5  a n d  the  s tu d y  d em onstra te s  th a t c o n s t ru c t io n  o f  th e  c o r re c t io n a l fa c i l i t y  d e s c r ib e d  in  ( a )  o f

6  th is  s e c t io n  w i l l  re su lt in  a s a v in g  to  the sta te  o f  at le a s t 2 5  p e rc e n t w h en  c o m p a re d  to

7  c o n s t ru c t io n  o f  the fa c i li t y  b y  th e  s ta te  u s in g  th e  u su a l and c u s to m a ry  sta te  c o n s t ru c t io n

8  p ra c t ic e s ;"

O-LSO194\K. 12
Chenoweth

3/5/97

A M E N D M E N T

9 Renumber the following paragraphs accordingly.



O-LSO194\K. 13 
Chenoweth 

3/5/97

%

1 P a g e  5 , f o l lo w in g  lin e  1 9 :

2  In s e r t  a n ew  p a ra g ra p h  to  re a d :

3  " ( 1 )  m a y  n o t b e  c o n s tru c te d  u n d e r the a u th o r ity  g iv e n  in  th is  A c t  u n le s s ,

4  b e fo r e  c o n s tru c t io n  p la n n in g  is b e g u n , the c om m is s io n e r o f  c o rre c t io n s  f i r s t  c on d u c ts  a  s tu d y ,

5  a n d  th e  s tu d y  d em on s t ra te s  th a t c o n s t ru c t io n  o f  th e  c o r re c t io n a l fa c i l i t y  d e s c r ib e d  in  (a )  o f

6  th is  s e c t io n  w i l l  re s u lt  in  a  s a v in g  to  the s ta te  o f  at le a s t 3 0  p e rc e n t w h en  c o m p a re d  to

7  c o n s t ru c t io n  o f  th e  fa c i l i t y  b y  the  s ta te  u s in g  the u su a l and  c u s to m a ry  s ta te  c o n s t ru c t io n

8  p ra c t ic e s ;"

9  R e n u m b e r  th e  fo l lo w in g  p a ra g ra p h s  a c c o rd in g ly .

A M E N D M E N T

OFFERED IN  THE HOUSE

TO : HB 53

-1 -



1 P a g e  5 , fo l lo w in g  lin e  19 :
2  In s e r t  a new  p a ra g ra p h  to  re a d :
3  " ( 1 )  m ay  n o t  b e  c o n s tru c te d  u n d e r the au th o rity  g iv e n  in  th is  A c t u n le s s ,

4  b e fo re  con s tru c tion  p lann ing  is  b eg un , the c om m is s io n e r o f  c o rre c tio n s  f i r s t  c on d u c ts  a  s tu d y ,

5  an d  th e  s tu d y  d em onstra te s  th a t c o n s tru c t io n  o f  the c o r re c t io n a l fa c i l i t y  d e s c r ib e d  in  ( a )  o f

6  th is  se c t io n  w i l l re su lt in  a  s a v in g  to  the s ta te  o f  a t le a s t 3 5  p e rc e n t w h en  c o m p a re d  to

7  c o n s t ru c t io n  o f  the fa c i li ty  b y  the  s ta te  u s in g  the u su a l and  c u s to m a ry  sta te  c o n s t ru c t io n

8  p ra c t ic e s ;"

9  R e n u m b e r  the  fo l lo w in g  p a ra g ra p h s  a c c o rd in g ly .

0-LS0l94\K.14
Chenoweth

3/5/97

A M E N D M E N T

OFFERED IN  THE HOUSE

TO: HB 53

-1 -



0-LS0l94\K.15
Chenowcth

3/5/97

1 P a g e  5 ,  f o l lo w in g  lin e  1 9 :
2  In s e rt  a  n ew  p a ra g ra p h  to  re a d :
3  " ( 1 )  m a y  n o t b e  c on s tru c ted  u n d e r the  a u th o r ity  g iv e n  in  th is  A c t  u n le s s ,

4  b e fo r e  c on s tru c tion  p la n n in g  is  b eg un , the c om m iss io n e r o f  c o rre c t io n s  f i r s t  c on d u c ts  a  s tu d y ,

5  a n d  th e  s tudy  d em on s t ra te s  th a t c o n s tru c t io n  o f  the c o r re c t io n a l fa c i l i t y  d e s c r ib e d  in  ( a )  o f

6  th is  se c t io n  w i l l  re s u lt  in  a  s a v in g  to  the state o f  a t le a s t 4 0  p e rc e n t w h en  c o m p a re d  to

7  c o n s t ru c t io n  o f  the  fa c i l i t y  b y  th e  s ta te  u s ing  the u su a l a n d  c u s to m a ry  state c o n s t ru c t io n

8 p ra c t ic e s ;"

9  R e n u m b e r  th e  fo l lo w in g  p a ra g ra p h s  a c c o rd in g ly .

A M E N D M E N T

OFFERED IN  THE HOUSE

TO: HB 53

-1 -



1 P a g e  5 ,  fo l lo w in g  lin e  19 :

2  In s e r t  a  n ew  p a ra g ra p h  to re a d :

3  " ( 1 )  m ay  n o t  be c o n s tru c te d  u n d e r the au th o rity  g iv e n  in  th is  A c t  u n le s s ,

4  b e fo r e  c on s tru c tio n  p la n n in g  is b eg un , the c om m iss io n e r o f  c o rre c t io n s  f i r s t  c o n d u c ts  a  s tudy ,

5  a n d  th e  s tu d y  d em on stra te s  that c o n s t ru c t io n  o f  the c o r re c t io n a l fa c i l i t y  d e s c r ib e d  in  (a )  o f

6  th is  s e c t io n  w i l l  re s u lt  in  a  s a v in g  to  the  sta te  o f  a t least 4 5  p e rc e n t w h e n  c o m p a re d  to

7  c o n s t ru c t io n  o f  the fa c i l i t y  by  th e  state u s in g  the u su a l and  c u s tom a ry  s ta te  c o n s t ru c t io n

8  p ra c t ic e s ;"

9  R e n u m b e r  the fo l lo w in g  p a ra g ra p h s  a c c o rd in g ly .

0-LS0l94\K.16
Chenoweth

3/5/97

A M E N D M E N T

OFFERED IN  THE HOUSE

TO: HB 53
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1 P a g e  5 , f o l lo w in g  lin e  1 9 :

2  In s e r t  a n ew  p a ra g ra p h  to  re a d :

3  " ( 1 )  m a y  n o t be  c o n s tru c te d  u n d e r the a u th o r ity  g iv e n  in  th is  A c t  u n le s s ,

4  b e fo re  c on s tru c tion  p la n n in g  is b eg un , the c om m iss io n e r o f  c o rre c t io n s  f i r s t  c on d u c ts  a  s tu d y ,

5  a n d  the  s tu d y  d em on s t ra te s  th a t c o n s tru c t io n  o f  th e  c o rre c t io n a l fa c i l i t y  d e s c r ib e d  in  ( a )  o f

6  th is  s e c t io n  w i l l  re su lt  in  a  s a v in g  to  the sta te o f  at le a s t 5 0  p e rc e n t w h en  c o m p a re d  to

7  c o n s t ru c t io n  o f  the fa c i l i t y  b y  the state u s in g  th e  u sua l and  c u s tom a ry  s ta te  c o n s t ru c t io n

8  p ra c t ic e s ;"

9  R e n u m b e r  the fo l lo w in g  p a ra g ra p h s  a c c o rd in g ly .

0-LS0194\K.17
Chenoweth

3/5/97

A M E N D M E N T

OFFERED IN THE HOUSE

TO: HB 53

-1 -



1 P a g e  5 , l in e  2 3 ,  f o l lo w in g  "c a p a c ity ;" :

2  In s e r t  a  n ew  p a rag rap h  to  re a d :

3  " ( 3 )  m a y  n o t be c o n s tru c te d  f o r  o p e ra t io n  b y  a c o n t ra c to r  u n d e r the  a u th o r ity

4  g iv e n  in  th is  A c t u n le s s , b e fo re  c o n s t ru c t io n  p la n n in g  is b eg un , the  c o m m is s io n e r  o f

5  c o r re c t io n s  f i r s t  c ond u c ts  a  s tu d y , a n d  th e  s tu d y  d em on s tra te s  that o p e ra t io n  o f  th e

6  c o r r e c t io n a l fa c i l i t y  d e sc rib e d  in  ( a )  o f  th is  s e c t io n  w i l l  a c h ie v e  a  s a v in g  to  the  s ta te  o f  a t

7  le a s t  2 0  p e rc e n t w h en  c om p a re d  to  o p e ra t io n  o f  the c o r re c t io n a l fa c i l i t y  b y  the D e p a r tm e n t

8 o f  C o r r e c t io n s ;"

9  R e n u m b e r  th e  f o l lo w in g  p a ra g ra p h  a c c o rd in g ly .

0-LS0194\K.18
Chenoweth

3/6/97

A M E N D M E N T

OFFERED IN  THE HOUSE

TO: HB 53

-1 -



0-LS0194VK.19
Chenoweth

3/6/97

O F F E R E D  IN  T H E  H O U S E  

T O : H B  5 3

P ag e  5 , l in e  2 3 , fo l lo w in g  "c a p a c ity ;" :

In s e r t  a new  p a ra g ra p h  to  re a d :

" ( 3 )  m ay  n o t be  con s tru c ted  f o r  o p e ra t io n  b y  a c o n t ra c to r  u n d e r the  a u th o r ity  

g iv e n  in  th is  A c t u n le s s , b e fo r e  c o n s tru c t io n  p la n n in g  is b eg u n , th e  c o m m is s io n e r  o f  

c o r re c t io n s  f i r s t  c onduc ts  a  s tu d y , and  th e  s tu d y  d em on stra te s  th a t o p e ra t io n  o f  th e  

c o r re c t io n a l fa c i li t y  d e sc rib e d  in  (a )  o f  th is s e c t io n  w i l l  a c h ie ve  a s a v in g  to  th e  s ta te  o f  at 

le a s t 18  p e rc e n t w hen  c o m p a re d  to  o p e ra t io n  o f  the c o r re c t io n a l fa c i l i t y  b y  th e  D e p a r tm e n t  

o f  C o r re c t io n s ;"

A M E N D M E N T

Renumber the follow ing paragraph accordingly.



MBBiEDBK.

0-LS0194\K.20
Chcno.eth

3/6/97

A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  

T O :  H B  5 3

1 P a g e  5 , l in e  2 3 , f o l lo w in g  "c a p a c ity ;" :

2  In s e r t  a n ew  p a ra g ra p h  to  re a d :

3  " ( 3 )  m a y  n o t be  c on s tru c ted  f o r  o p e ra t io n  b y  a  c o n t ra c to r  u n d e r the  a u th o r ity

4  g iv e n  in  th is  A c t  u n le s s , b e fo re  c o n s tru c tio n  p la n n in g  is b e g u n , the c o m m is s io n e r  o f

5  c o r r e c t io n s  f i r s t  c on d u c ts  a  s tu d y , and  the s tu d y  d em on s t ra te s  that o p e ra t io n  o f  the

6  c o r r e c t io n a l fa c i l i t y  d e sc rib e d  in ( a )  o f  th is  s e c t io n  w i l l  a c h ie v e  a  s a v in g  to  the s ta te  o f  at

7  le a s t  16  p e rc e n t w h en  c om p a re d  to  o p e ra t io n  o f  th e  c o r re c t io n a l fa c i l i t y  b y  the D e p a r tm e n t

8  o f  C o r r e c t io n s ;"

9 Renumber the follow ing paragraph accordingly.



1 P a g e  5 , l in e  2 3 , fo l lo w in g  " c a p a c ity ;" :

2  In s e r t  a new  p a ra g ra p h  to  re ad :

3  " ( 3 )  m a y  n o t b e  c on s tru c ted  f o r  o p e ra t io n  b y  a c o n tra c to r  u n d e r the a u th o r ity

4  g iv e n  in  th is  A c t u n le s s , b e fo re  c o n s tru c tio n  p la n n in g  is  b eg un , th e  c o m m is s io n e r  o f

5  c o r r e c t io n s  f ir s t  c ond u c ts  a  s tu d y , and the  s tu d y  d em on stra te s  th a t o p e ra t io n  o f  th e

6  c o r r e c t io n a l fa c i li ty  d e s c r ib e d  in  (a )  o f  th is se c t io n  w i l l a ch ie ve  a s a v in g  to  th e  s ta te  o f  at

7  le a s t  14  p e rc en t w hen  c om p a re d  to  o p e ra tio n  o f  the c o r re c t io n a l fa c i l i t y  b y  th e  D e p a r tm e n t

8  o f  C o r re c t io n s ;"

9  R e n u m b e r  the fo l lo w in g  p a ra g ra p h  a c c o rd in g ly .

0-LS0194\K.21
Chenoweth

3/6/97

A M E N D M E N T

OFFERED IN  THE HOUSE

TO: HB 53

-1 -



1 P a g e  5 ,  l in e  2 3 , fo l lo w in g  "c a p a c ity ;" :

2  In s e r t  a n ew  p a ra g ra p h  to  read :

3  " ( 3 )  m a y  n o t b e  construc ted  f o r  o p e ra t io n  b y  a  c o n tra c to r  u n d e r the a u th o r ity

4  g iv e n  in  th is  A c t u n le s s , b e fo re  c o n s tru c tio n  p la n n in g  is b e g u n , th e  c o m m is s io n e r  o f

5  c o r re c t io n s  f i r s t  c onduc ts  a  s tu d y , and the  s tu d y  d em on s tra te s  th a t o p e ra t io n  o f  th e

6  c o r r e c t io n a l fa c i li t y  d e sc rib e d  in  (a )  o f  th is se c t io n  w i l l  a c h ie v e  a s a v in g  to  th e  s ta te  o f  at

7  le a s t  1 2  p e rcen t w h en  c om p a re d  to  o p e ra t io n  o f  the c o r re c t io n a l fa c i l i t y  b y  th e  D e p a r tm e n t

8  o f  C o r re c t io n s ;"

9  R e n u m b e r  the fo l lo w in g  p a ra g ra p h  a c c o rd in g ly .

0-LS0194\K.22
Chenoweth

3/6/97

A M E N D M E N T

OFFERED IN  THE HOUSE

TO: HB 53

-1 -



0-LS0194\K.23
Chenowcth

3/6/97

1 P a g e  5 ,  l in e  2 3 , fo l lo w in g  "c a p a c ity ;" :

2  In s e r t  a  new  p a ra g ra p h  to  re ad :

3  " ( 3 )  m a y  n o t be  c on s tru c ted  f o r  o p e ra t io n  b y  a c o n tra c to r  u n d e r th e  a u th o r ity

4  g iv e n  in  th is  A c t u n le s s , b e fo re  c o n s t ru c t io n  p la n n in g  is b eg un , th e  c o m m is s io n e r  o f

5  c o r re c t io n s  F irst c onduc ts  a  s tu d y , and  th e  s tudy  d em on stra te s  th a t o p e ra t io n  o f  the

6  c o r r e c t io n a l fa c i l i t y  d e sc rib ed  in  ( a )  o f  th is  se c t io n  w i l l  a ch ieve  a s a v in g  to  th e  s ta te  o f  at

7  le a s t  10  p e rc e n t w hen  c om p a re d  to  o p e ra t io n  o f  the c o rre c t io n a l fa c i l i t y  b y  th e  D e p a r tm e n t

8  o f  C o r re c t io n s ;"

9  R e n u m b e r  the  fo l lo w in g  p a ra g ra p h  a c c o rd in g ly .

A M E N D M E N T

OFFERED IN  THE HOUSE

TO: HB 53

-1 -



0-LS0l94\K.24
Chcnoweth

3/6/97

1 P a g e  5 , l in e  2 3 ,  f o l lo w in g  "c a p a c ity ;" :

2  In s e r t  a  n ew  p a ra g ra p h  to  read :

3  " ( 3 )  m a y  n o t be con s tru c ted  f o r  o p e ra t io n  b y  a c o n tra c to r  u n d e r the a u th o rity

4  g iv e n  in  th is  A c t  u n le s s , b e fo re  c o n s tru c tio n  p la n n in g  is b e g u n , the c o m m is s io n e r  o f

5  c o r re c t io n s  f i r s t  c on d u c ts  a  s tu d y , and  the s tu d y  d em on s tra te s  th a t o p e ra t io n  o f  the

6  c o r r e c t io n a l fa c i l i t y  d e sc rib e d  in  (a )  o f  th is  s e c t io n  w i l l  a c h ie v e  a  s a v in g  to  th e  sta te  o f  at

7  le a s t 8  p e rc en t w h en  c om p a re d  to o p e ra t io n  o f  the  c o rre c t io n a l fa c i l i t y  b y  th e  D e p a r tm e n t o f

8  C o r r e c t io n s ;"

9  R e n u m b e r  the f o l lo w in g  p a rag rap h  a c c o rd in g ly .

A M E N D M E N T

OFFERED IN  THE HOUSE

TO : HB 53

-1 -



1 P a g e  5 , l in e  2 3 , fo l lo w in g  " c a p a c ity ;" :
2  In s e r t  a new  p a rag rap h  to  re a d :

3  " ( 3 )  m a y  n o t be c on s tru c te d  f o r  o p e ra t io n  b y  a  c o n tra c to r u n d e r the  a u th o r ity

4  g iv e n  in  th is  A c t un less , b e fo re  c o n s t ru c t io n  p la n n in g  is b eg un , the  c o m m is s io n e r  o f

5  c o r re c t io n s  f i r s t  c onduc ts  a  s tu d y , and  th e  s tu d y  d em on stra te s  th a t o p e ra t io n  o f  the

6  c o r re c t io n a l fa c i l i t y  d e sc rib ed  in ( a )  o f  th is  s e c tion  w i l l  a c h ie ve  a  s a v in g  to  th e  sta te  o f  at

7  le a s t  6  p e rc en t w hen  c om p a red  to  o p e ra t io n  o f  the c o rre c t io n a l fa c i li ty  b y  th e  D e p a r tm e n t  o f

8  C o r r e c t io n s ;"

9  R e n u m b e r  the fo l lo w in g  p a rag rap h  a c c o rd in g ly .

0-LS0194VK.25
Chenoweth

3/6/97

A M E N D M E N T

OFFERED IN  THE HOUSE

TO: HB 53

-1 -



1 P a g e  5 ,  lin e  2 3 ,  f o l lo w in g  "c a p a c ity ;" :

2  In s e r t  a  new  p a ra g ra p h  to  read :

3  " ( 3 )  m a y  n o t be c on s tru c ted  f o r  o p e ra t io n  b y  a  c o n tra c to r  u n d e r th e  au th o rity

4  g iv e n  in  th is  A c t u n le s s , b e fo re  c o n s t ru c t io n  p la n n in g  is b e g u n , the  c o m m is s io n e r  o f

5  c o r r e c t io n s  f i r s t  c on d u c ts  a  s tu d y , an d  th e  s tu d y  d em on s t ra te s  th a t o p e ra t io n  o f  the

6  c o r r e c t io n a l fa c i l i t y  d e s c r ib e d  in  (a )  o f  th is s e c t io n  w i l l  a c h ie v e  a  s a v in g  to  the state o f  at

7  le a s t  4  p e rc en t w h en  c om p a re d  to  o p e ra t io n  o f  the  c o rre c t io n a l fa c i l i t y  b y  the D e p a rtm en t o f

8 C o r r e c t io n s ;"

9  R e n u m b e r  the  fo l lo w in g  p a ra g ra p h  a c c o rd in g ly .

O-LSO194VK.26
Chenoweth

3/6/97

A M E N D M E N T

OFFERED IN  THE HOUSE

TO: HB 53

-1 -



1

2

3

4

5

6

7

8

Q

10

11

12

13

14

15

16

17

18

19

20

P a g e  1 , l in e  9 :

D e le te  " a  le a s e -p u rc h a s e  a g re e m e n t "

In s e r t  " le a s e -p u rc h a s e  a g re e m e n ts "

D e le te  " u s e -p u rc h a s e  a g re e m e n t"

In s e r t  " u s e -p u rc h a s e  a g re e m e n ts "

P a g e  1, l in e  10 :

D e le t e  " a  c o r r e c t i o n a l  fa c i l i t y "

In s e r t  " c o r r e c t io n a l fa c i li t ie s "

P a g e  1, l in e  11 :

D e le t e  " f a c i l i t y ’ s "

In s e r t  " f a c i l i t i e s ’ "

P a g e  4 ,  l in e  3 1 :

D e le te  " A G R E E M E N T "

In s e r t  " A G R E E M E N T S "

P a g e  5 , l in e  1:

D e le te  " A G R E E M E N T "

In s e r t  " A G R E E M E N T S "

P a g e  5 , l in e  2 :
D e le te  "a  n ew  c o r re c t io n a l fa c i li t y "

In s e r t  "n ew  c o r re c t io n a l fa c i lit ie s "

0-LS0194\K.27
Chenoweth '

3/6/97

A M E N D M E N T

OFFERED IN THE HOUSE

TO: HB 53

-1 -



C-LSO194VK.27

1 P a g e  5 , lin e  4 :

2  D e le te  "an  a g re em en t"

3  In s e r t  "on e  o r  m o re  ag re em en ts "

4  P a g e  5 ,  lin e s  4 - 5 :

5  D e le te  "a  le a se -p u rc h a s e  a g re em en t, u se -p u rch a se  a g re em en t, o r  o th e r  a g re e m e n t to
6  u se  a  fa c i l i t y  that h a s"

7  In s e r t  "on e  o r  m o re  le a se -p u rch a se  a g re em en ts , u se -p u rch a se  a g re em en ts , o r  o th e r
8  a g re em en ts  to  use fa c i l i t ie s  that h a v e "

9  P a g e  5 , lin e  6 :

1 0  D e le te  "a  c o r re c t io n a l fa c i li t y "

11 In s e r t  "c o r re c t io n a l fa c i li t ie s "

1 2  P a g e  5 , lin e s  7 - 8 :

1 3  D e le te  "T h e  p ro je c t  a p p ro v a l g iv en  b y  th is  sub sec tion  is "

1 4  In s e r t  " P ro je c t  a p p ro v a ls  g iv e n  b y  th is  sub sec tion  a re "

1 5  P a g e  5 , lin e  1 1:

1 6  D e le te  "the c o r re c t io n a l fa c i li t y "

1 7  In s e r t  " a l l the c o r re c t io n a l fa c i li t ie s "

1 8  P a g e  5 ,  lin e  12 :

1 9  D e le te  "the  ag re em en t"

2 0  In s e r t  " a l l the a g re em en ts "

2 1  P a g e  5 , lin e  13:

2 2  D e le te  " o b lig a t io n "

2 3  In s e r t  " o b lig a t io n s "

2 4  P ag e  5 , lin e  14:

2 5  D e le te  " le a se  o r  u se  ag re em en t"

-2-



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

0-LS0194\K.27

In s e r t  "a g re em en ts "

P a g e  5 , lin e  16 , f o l lo w in g  " te rm  o f ' :

D e le te  " th e "

In s e r t  "a "

P a g e  5 , lin e  18 :

D e le te  "T h e "

In s e r t  "A "

P ag e  5 , lin e  2 9 :

D e le te  "T h e "

In s e r t  "A "

P ag e  6 , lin e  17 :

D e le te  " th e  c o r re c t io n a l"

In s e r t  "a  c o r r e c t io n a l"

P a g e  6 , lin e  2 1 :

D e le te  " th e  c o r re c t io n a l"

In s e rt  "a  c o r r e c t io n a l"

P a g e  7 , lin e  2 :

D e le te  " F A C IL IT Y "
In s e rt  " F A C U IT I E S "

P ag e  7 , lin e  3 :
D e le te  " A G R E E M E N T "

In s e r t  " A G R E E M E N T S "

P ag e  7 , lin e  5 :

D e le te  "a  m a jo r  c o r r e c t io n a l fa c i li ty "

•3-



1 In s e rt  " c o r re c t io n a l fa c i li t ie s "

2  P a g e  7 , lin e  6 :

3  D e le te  "s ite  o f  the c o r re c t io n a l fa c i li t y "

4  In s e r t  "s ite s  o f  the  c o r re c t io n a l fa c i li t ie s "

5  P a g e  7 , lin e  8 :

6  D e le te  "th e "

7  In s e r t  "e a ch "

0-LS0I94VK.27

-4-



O-LSO194\K.28 
Chenoweth - 

3/5/97

1 P a g e  5 , l in e  1 5 :

2  D e le t e  "a n d "

3  P a g e  5 , l in e  1 7 , f o l lo w in g  " f a c i l i t y " :

4  In s e r t  an d
5  ( 4 )  in  c a se  o f  d e fa u lt  b y  a  p r iv a te  th ird -p a rty  c o n t ra c to r  w ith  w h o m  the  state

6  h a s  e n te re d  in to  an  a g re em en t d e sc rib e d  in ( c )  o f  th is s e c t io n , the sta te  m a y  p ro c u re  g o o d s

7  o r  s e rv ic e s  f r o m  a n o th e r s o u rc e  and  h o ld  the d e fa u lt in g  c o n tra c to r a cc oun tab le  f o r  re a s o n a b le

8  c o s ts  a n d  m a y  u se  o th e r  rem e d ie s ."

A M E N D M E N T

OFFERED IN  THE HOUSE

TO : HB 53

-1 -



1 P a g e  4 ,  l in e  5 , f o l lo w in g  ‘'th is s e c t io n " :

2  In s e r t  "a n d  sec . 6  o f  th is  A c t"

3  P a g e  5 ,  l in e  9 , f o l lo w in g  "th is  s e c t io n " :

4  In s e r t  "a n d  se c . 6  o f  th is  A c t"

5  P a g e  7 ,  f o l lo w in g  lin e  17 :

6  In s e r t  a  n ew  b i l l  s e c t io n  to  re a d :
7  " *  S e c . 6 . G E O G R A P H IC A L  L IM IT A T IO N .  T h e  D e p a r tm e n t o f  A d m in is t ra t io n  o r  the

8  D e p a r tm e n t  o f  C o r re c t io n s , as a p p ro p ria te , m a y  n o t e n te r in to  an  a g re em en t u n d e r  se c s . 3  o r

9  4  o f  th is  A c t  c o n c e rn in g  a  c o r re c t io n a l fa c i l i t y  th a t is  lo c a te d  o r  to  be  lo c a te d  n o r th  o f  the

1 0  s o u th  b o u n d a ry  o f  T ow n sh ip  13 N o rth , S ew a rd  M e r id ia n , and w ith in  th e  c o rp o ra te  b o u n d a r ie s

11 o f  a  m u n ic ip a li t y  h a v in g  a  p o p u la t io n  o f  m o re  than  1 0 0 ,0 0 0 ."

1 2  R e n u m b e r  th e  fo l lo w in g  b i l l  s e c t ion  a c c o rd in g ly .

0-LS0194VK.29
Chenoweth

3/6/97

A M E N D M E N T

OFFERED IN  THE HOUSE

TO: HB 53

-1 -



A M E N D M E N T

OFFERED IN  THE HOUSE

T O : H B 5 3

1 P a g e  2 ,  l i n e s  2 2 - 2 4
2  D e le t e  a n d
3  ( B )  m a y  n o t  b e  a d m i n i s t r a t i v e l y  r e s t r i c t e d  o r
4  l im i t e d  b y  th e  c o m m i s s i o n e r  t o  u s e  o n l y  f o r  p r i s o n e r s  i n v o l v e d
5  i n  c e r t a i n  r e h a b i l i t a t i v e  o r  t r e a t m e n t  p r o g r a m s  a u t h o r i z e d  b y
6  l a w "



A M E N..ILMJSLN.I

1 P a g e  5 ,  l i n e  1 3 ,  a f t e r  $ 1 8 0 , 0 0 0 , 0 0 0 :
2  D e l e t e  " a n d  t h e  a n t i c i p a t e d "
3  I n s e r t  " ,  t h e "

4  P a g e  5 ,  l i n e  1 5 ,  a f t e r  " t o t a l " :
5  I n s e r t  " a n d  m u s t  n o t  e x c e e d  a n n u a l  a p p r o p r i a t i o n s  f o r
6  t h a t  p u r p o s e "
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M E M O R A N D U M  M a rc h  1 1 , 1 9 9 7

S U B J E C T :  A m e n d m e n t K . 3 2  to  H o u s e  B i l l  5 3  (W o r k  O rd e r  N o . 2 0 -
L S 0 1 9 4 \ K .3 2 )

T O :  R e p re s e n ta t iv e  J o e  G re e n
A T T N : L i s a K i r s c h

F R O M :  J a c k  C h e n ow e th
L e g is la t iv e

T o  th e  p o in ts  o f  y o u r  in q u iry  o f  e& rlie r to d a y  —

1. F r o m  th e  o r ig in a l w o rk  o rd e r  requ est, I  om itte d  " o r  p o li t ic a l s u b d iv i s i o n " - in  th e  c o n te x t 
o f  lo c a l g o v e rn m en t , the p o li t ic a l su b d iv is io n s  o f  the state a re  its c it ie s  and  b o ro u g h s . S in c e  
"m u n ic ip a li t y "  a lr e a d y  c o v e rs  b o th , a d d in g  " p o li t ic a l s u b d iv is io n "  ad d s  n o th in g .

2 . In  th e  s ta te 's M u n ic ip a l C o d e , p ro v is io n  f o r  d u a l m a jo r i t ie s  is  n o t u n k n o w n . L o o k ,  f o r  
e x a m p le , a t A S  2 9 . 0 6 .2 8 0 ( a ) ,  2 9 . 3 5 .3 3 0 ( c ) ,  and  2 9 . 3 5 .4 5 0 ( a ) ( 2 ) .

In  th is  am en dm en t , i f  y o u  w an t a  d u a l m a jo r i t y  to  h ave  to  a p p ro v e  the fa c i li t y , the  m a jo r i t ie s  
to  be  o f  a l l  re s id en ts  o f  th e  m u n ic ip a lity  and  a l l  re s id en ts  w ith in  the im m ed ia te  a re a , c o n s id e r 
th e  f o l lo w in g :

— u s in g  a  tw o -m i le  ( o r  th re e -m ile , o r  f iv e -m i le )  ra d iu s  and  re q u ir in g  tha t the m a jo r i t y  
o f  the  re s id e n ts  o f  th e  a re a  s h a ll a ls o  a p p ro v e  the  p ro p o s e d  fa c i l i t y ; th is  is the  p ro c e s s  used  
fo r  v o te s  o n  is su an ce  o r  s u sp e n s io n  o f  issu an ce  o f  l iq u o r  lic e n s e s  in  s m a ll tow n s , bu t it has 
o b v io u s  d raw b a c k s  i f  it is  to  be a p p lie d  in  an  u rb an  a re a ; o r

— u s in g , f o r  a fa c i l i t y  to  be  lo c a ted  in a  b o ro u g h  and  w ith in  a  c ity  o f  that b o ro u g h , 
a d u a l m a jo r i t y  c o n s is t in g  o f  a  m a jo r i ty  o f  a l l v o te rs  o f  th e  b o ro u g h  and  a ls o  a l l v o te rs  o f  the 
c i ty ; o r

— u s in g , f o r  a  fa c i l i t y  to  be lo c a te d  in  a  b o ro u g h  o u ts id e  o f  a n y  c ity  o r  in  a u n if ie d  
m u n ic ip a li t y , a  d u a l m a jo r i t y  c o n s is t in g  o f  a  m a jo r i t y  o f  a l l  v o te r s  o f  th e  b o ro u g h  and  a ls o  
a  m a jo r i t y  o f  a l l  v o te rs  o f  the  a ffe c te d  s e rv ic e  a re a ; in  the  c a se  o f  a  m u n ic ip a li t y  tha t h as  
d e s ig n a ted  c o m m u n ity  c o u n c i ls , c o n s id e r su b s titu tin g  th e  a re a  s u b je c t  to  th e  ju r i s d ic t io n  ( i f  
th a t is  th e  p ro p e r  te rm ) o f  the  a p p ro p r ia te  c o m m u n ity  c o u n c i l; in  an  u rb an  a re a  h a v in g



R e p re s e n ta t iv e  J o e  G re e n  
M a rc h  1 1 , 1 9 9 7  
P a g e  2

m u lt ip le  e le c t io n  ( o r  s e n a te ) d is tr ic ts  f o r  p u rp o s e s  o f  e le c t in g  m em b e rs  o f  th e  s ta te  
le g is la tu r e , th e  c o n c u r re n t m a jo r i t y  c o u ld  be  o f  th e  v o te rs  w ith in  th e  e le c t io n  ( o r  s e n a te ) 
d is t r ic t  in  w h ic h  th e  fa c i l i t y  m a y  be  c o n s tru c te d ; in  m u n ic ip a lit ie s  u s in g  s in g le -  o r  d u a l-  
m e m b e r ( i .e . n o t  " a t - la rg e " ) a s s em b ly  d is tr ic t to  e le c t m em b e rs  to  the  b o ro u g h  a s s e m b ly , th e  
c o n c u r re n t  m a jo r i t y  c o u ld  b e  o f  th e  v o te rs  w ith in  th e  a p p ro p r ia te  a s s e m b ly  d is t r ic t .

W h o  w i l l  p a y  f o r  th e  e le c t io n (s )  a t w h ic h  a l l  o f  th is  w i l l  b e  d e te rm in e d ?  T h e  b i l l  a n d  th e  
a m e n d m e n t d o  n o t  s p e c ify .

3 . T h e  a s s e r t io n  in  te s t im o n y  tha t th e re  a re  v e ry  fe w  m u n ic ip a li t ie s  in  A la s k a  is  in c o r re c t . 
T h e re  a re , a t p re s e n t , o n  th e  o rd e r  o f  16  b o ro u g h s  and  u n i f ie d  m u n ic ip a lit ie s  a n d  in  e x c e s s  
o f  1 4 0  c it ie s . A l l  o f  th e se  a re  m u n ic ip a lit ie s .

J B C :g lc  
9 7 - 1 6 2 .g lc



i s  A K .  D o e s  " m u n i c i p a l i t y "  a s  u s e d  in  t h e  A S  h a v e  a  m e a n in g  t h a t  
i n c lu d e s  v i l l a g e s ,  b o r o u g h s ,  e t c . ,  o r  d o e s  i t  l i t e r a l l y  m e a n  
m u n i c i p a l i t i e s ?  I  k n o w  i n  H B  2 2  w e  u s e d  l a n g u a g e  t h a t  M i k e  F o r d  
s u g g e s t e d  w h i c h  I  b e l i e v e  w a s  " a n d  p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  
s t a t e . "

C o u ld  y o u  p l e a s e  l e t  m e  k n o w  w h e t h e r  y o u  t h i n k  t h e s e  c h a n g e s  
w i l l  h a v e  th e  d e s i r e d  e f f e c t ?  C h a i r m a n  G r e e n  w a s  p a r t i c u l a r l y  
c o n c e r n e d  w h e t h e r  o r  n o t  t h e  l e g i s l a t u r e  c o u ld  g i v e  a  c o m m u n i t y  th e  
p o w e r  t o  o v e r r i d e  th e  m u n i c i p a l i t y ' s  d e c i s i o n  t o  l o c a t e  a  p r i s o n  a t  a  
p a r t i c u l a r  s i t e .

O n e  f i n a l  m i n o r  w o r d  c h a n g e .  C h a i r m a n  G r e e n  t h o u g h t  t h a t  t h e  
u s e  o f  t h e  w o r d  " a t "  o n  l i n e s  5  a n d  11  ( f i r s t  a p p e a r a n c e )  o f  
a m e n d m e n t  0 - L S 0 1 9 4 \ K . 3 2  w a s  a k w a r d  s i n c e  t h e  " c o r r e c t i o n a l  
f a c i l i t y "  d o e s  n o t  y e t  e x i s t .  H e  w i l l  d e f e r  t o  y o u r  d r a f t i n g  e x p e r t i s e  i f  
t h i s  i s  t h e  o n l y  w a y  t o  c o n v e y  o u r  in t e n t .

T h a n k s  f o r  y o u r  h e lp .
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A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  

T O :  H B  5 3

1 P a g e  1 , l in e  8 :

2  D e le t e  " a n d  g iv in g  n o t ic e  oF '

3  In s e r t  " g iv in g  n o t ic e  o f ,  a u t h o r i z in g , "

4  P a g e  1 , l in e  10 :

5  D e le t e  " , c o n s t ru c t io n , a n d "

6  In s e r t  " a n d  c o n s t ru c t io n  o f  a  c o r r e c t i o n a l  fa c i l i t y ,  a u t h o r i z in g  a n  a g re e m e n t  f o r
7  t h e "

8  P a g e  1 , l i n e  1 1 , f o l lo w in g  " o p e r a t io n " :

9  In s e r t  " ;  a n d  a m e n d in g  th e  d u t ie s  a n d  re s p o n s ib i li t ie s  o f  th e  s ta te  b o n d  c o m m it t e e

1 0  in  c o n ju n c t i o n  w ith  le a s e -p u rc h a s e  a g re e m e n ts , u s e -p u rc h a s e  a g re e m e n t s , a n d  o t h e r

11 a g r e e m e n t s  t o  u se  a  f a c i l i t y  a s  th o s e  a g re e m e n ts  r e la t e  t o  c o r r e c t i o n a l  fa c i l i t i e s "

1 2  P a g e  2 ,  l in e  9 :

13  D e le t e  " t h a t "

1 4  In s e r t  " f o r  th e  o p e r a t i o n  o f  a  c o r r e c t i o n a l  fa c i l i t y  i f  th e  a g e n c y "

15  P a g e  3 , f o l lo w in g  lin e  2 5 :

16  In s e r t  a  new  b i l l  s e c t io n  to  re ad :

17  " *  S e c . 3 .  A S  3 7 .1 5 .1 4 0  is  am en d ed  to  re ad :

18 S e c . 3 7 .1 5 .1 4 0 .  D u t ie s  o f  s ta te  b o n d  c o m m it te e . T h e  sta te  b on d  c om m itte e

19  s h a l l

2 0  £11 ad op t the re s o lu t io n  and  p rep a re  the d o c u m en ts  n e c e s sa ry  f o r  the

2 1  is s u a n c e , s a le , and  d e liv e ry  o f  b o n d s i

-1 -



1 (2) manage the in te rim  and long-term financ ing and re financ ing

2 o f correctional facilities acquired bv the state through lease-purchase agreements:

3 exercise o f a u th o rity under this paragraph shall be in accordance w ith lease-

4 purchase agreements authorized bv law under AS 36.30.085."

0-LS0194\K.3S

5  R e n u m b e r  th e  fo l lo w in g  b i l l  s e c t io n s  a c c o rd in g ly .

6  P a g e  4 , l in e  2 7 :

7  D e le t e  "sec . 4 "

8  In s e r t  "sec . 5 "

9  P a g e  5 , l in e  3 , f o l lo w in g  " fa c i l i t ie s ," :

1 0  In s e r t  "th e  s ta te , a c t in g  th ro u g h "

11 P a g e  5 ,  l in e  6 , fo l lo w in g  "d e s ig n " :

1 2  D e le t e  " , c o n s tru c t io n , a n d  o p e ra t io n "

13  In s e r t  "an d  c o n s t ru c t io n "

1 4  P a g e  5 , l in e  7 ,  fo l lo w in g  " c o r re c t io n s " :

1 5  In s e r t  " , and , in  c o n ju n c t io n  w ith  t ' e  d e s ign  and  c o n s t ru c t io n  o f  th e  c o r re c t io n a l

1 6  fa c i l i t y , m a y  e n te r in to  a sep a ra te  ag re em en t to  o p e ra te  the c o r re c t io n a l fa c i l i t y .  U n d e r  th is

1 7  s u b se c t io n , the  D ep a rtm en t o f  A d m in is t ra t io n  m ay  act as the le s s e e  u n d e r the  le a s e -p u rc h a s e

18 a g re em en t o f  the c o r re c t io n a l fa c i l i t y  an d  m a y  re p re se n t the s ta te  in  o b ta in in g  a n d  e n te r in g

1 9  in to  th e  a g re em en t to  o p e ra te  the c o r re c t io n a l fa c i li t y "

2 0  P a g e  5 , l in e  8 :

2 1  D e le t e  " (b )  -  ( e )  and  ( g ) "

2 2  In s e r t  " (b )  -  ( h ) "

2 3  P a g e  5 , l in e  12 :
2 4  D e le t e  "a g re em en t"
2 5  In s e r t  " le a se -p u rc h a se  ag re em en t, u se -pu rch ase  ag re em en t, o r  o th e r  a g re em en t to  u se

-2-



0 -L S 0 1 9 4 \K .3 5

1 a  f a c i l i t y "

2  P a g e  5 ,  l in e  1 4 :

3  D e le te  "D e p a r tm e n t o f  C o r re c t io n s  u n d e r the le a se  o r  u se "

4  In s e r t  "s ta te  u n d e r th e "

5  P a g e  5 , l in e  2 9 :

6  D e le t e  " le a s e -p u rc h a se  o r  u se -p u rc h a se  ag re em en t"

7  In s e r t  "a g re em en t to  o p e ra te  the  c o r re c t io n a l fa c i l i t y "

8  P a g e  5 , l in e  3 1 ,  th ro u g h  p ag e  6 , l in e  1:

9  D e le te  "d e s ig n ed , c o n s tru c te d , and "

1 0  P a g e  6 , lin e s  2 - 4 :

11 D e le t e  " th e  a g re em en t d e s c r ib e d  in th is su b se c tio n  is m ad e  f o r  the  p u rp o s e  o f

12  a c q u ir in g , im p ro v in g , and  m a in ta in in g  the c o r re c t io n a l fa c i li t y  s tru c tu re  u n d e r A S  3 6 .3 0 .0 8 5 ,

13  a n d  is  e x c lu s iv e  o f  o n e  o r  m o re  a g re em en ts "

14  In s e rt  "th e  ag reem en t d e sc rib ed  in  th is p a rag raph  is m ade f o r  the p u rp o s e  o f  o p e ra t in g

15 an d  m a in ta in in g  the c o r re c t io n a l fa c i l i t y  u n d e r A S  3 6 .3 0 .0 8 5  and m a y  in c lu d e  p ro v is io n s , o r

1 6  m a y  b e  e x c lu s iv e  o f  o n e  o r  m o re  a g re em en ts , as a u th o r iz e d  b y  ( 2 )  o f  th is  s u b s e c t io n ,"

17  P a g e  6 , l in e  6 :

18  D e le te  "o p e ra t in g "

19  P a g e  6 , lin e s  2 6  - 2 7 :

2 0  D e le te  a l l  m a te r ia l a n d  in se rt :

2 1  " ( f )  W ith  respec t to  a  c o r re c t io n a l fa c i l i t y , the d e s ig n  and  c o n s t ru c t io n  o f  w h ic h  is

2 2  d e s c r ib e d  in  (a )  o f  th is s e c t io n ,

2 3  ( 1 )  the s ta te  s h a ll m a k e  le a se  p a ym en ts  u n d e r the le a s e -p u rc h a s e , u s e -

2 4  p u rc h a se , o r  o th e r  ag re em en t to  u se  a  fa c i li t y  o n ly  f r o m  c u rre n t ly  a p p ro p r ia te d  fu n d s , a n d  a l l

2 5  p a ym en ts  a re  su b je c t to  a p p ro p r ia t io n ;

2 6  ( 2 )  n o tw ith s ta n d in g  A S  3 6 . 3 0 .0 8 5 ( c ) ( 1 ) ,  the  te rm  o f  the a g re em en t m a y  n o t
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1 e x c e e d  3 0  y e a rs ;

2  ( 3 )  the a g re em en t m a y  in c lu d e  o th e r te rm s and  c o n d it io n s  ag re e d  u p on  b y  the

3  p a r t ie s ;

4  ( 4 )  the state m a y  e n te r  in to  con trac ts  f o r  c red it enh an cem en t o f  the  ag re em en t

5  in  o r d e r  to  l im i t  the  re c o u rs e  o f  th e  p ro v id e r  o f  c re d it en h an cem en t s o le ly  to  the  s e c u r ity

6  p r o v id e d  u n d e r th e  a g re em en t;

7  ( 5 )  the s ta te  m a y  g ra n t a s e cu rity  in te re s t in  p ro p e r ty  a c q u ire d  u n d e r the

8  a g re em en t : the  s e cu rity  in te re s t m a y  be  p e rfe c ted  as p ro v id e d  b y  A S  4 5 .0 1  -  A S  4 5 .0 9  o r  as

9  o th e rw is e  p ro v id e d  b y  la w  f o r  p e r fe c t in g  lie n s  on  re a l e s ta te ;

1 0  ( 6 )  the  a g re em en t an d  con trac ts  f o r  c red it enh ancem en t e n te re d  in to  u n d e r the

11 l im ita t io n s  se t o u t  in  ( 4 )  a n d  ( 5 )  o f  th is  sub sec tion  d o  n o t c on s titu te  a  d eb t o r  the c on tra c t in g

1 2  o f  in d eb tedn ess  u n d e r a s ta tu te  l im it in g  deb t o f  the state o r  u n d e r a rt. I X ,  se c . 8 , o f  the  sta te

13  c o n s t i tu t io n ;

1 4  ( 7 )  the s ta te  b o n d  c om m itte e

1 5  (A )  m a y  p ro v id e  f o r  the issuance  o f  c e rt if ic a te s  o f  p a r t ic ip a t io n  in

1 6  f in a n c in g  the d e s ig n  an d  c o n s t ru c t io n  o f  the c o r re c t io n a l fa c i l i t y  a u th o r iz e d  b y  th is

1 7  s e c t io n ; i f  the state b o n d  c om m itte e  a u th o rize s  issuance o f  c e rt ific a te s  o f  p a rt ic ip a tio n

18  an d  i f  p a ym en t is  c o n d it io n e d  u p on  p a ym en t by  the sta te  u n d e r the a g re em en t w ith

1 9  re sp e c t to  w h ich  the c e r t i f ic a te s  re la te , the c e rtific a te s  o f  p a rt ic ip a t io n  in  p a ym en ts  to

2 0  b e  m ad e  u n d e r the  a g re em en t d o  n o t c on s titu te  a d eb t o r  th e  c o n tra c t in g  o f  an

2 1  in d eb ted n ess  u n d e r a  s ta tu te  lim it in g  the d eb t o f  the state o r  u n d e r a rt . I X ,  sec 8 , o f

2 2  the  sta te  c o n s t itu t io n ;

2 3  ( B )  m a y  g iv e  the state a p p ro v a l to  en te r in to  a g re em en ts  w ith  tru s tees

2 4  re la t in g  to  the a g re em en t an d  the issu an ce  o f  c e rtific a te s  o f  p a rt ic ip a t io n  w ith  re sp e c t

25 to it.

2 6  (g )  F o r  the p u rp o s e s  o f  f in a n c in g  o r  re fin a n c in g  a c o r re c t io n a l fa c i l i t y  d e sc rib e d  in

2 7  th is  s e c t io n , th e  le s s o r  m a y  a ss ig n  a l l  o r  a p a rt o f  the  le s s o r ’ s in te re s t in  th e  le a se -p u rc h a s e ,

2 8  u s e -p u rc h a se , o r  o th e r a g re em en t to  u se  a  c o rre c t io n a l fa c i li t y  d e sc rib ed  in  th is  se c t io n . T h e

2 9  le s s o r  m a y  a ss ig n  the le s s o r ’ s in te re s t to  an in v e s to r  o r  to  a  tru s tee  f o r  th e  p u rp o s e  o f  is su in g

3 0  c e r t i f ic a te s  o f  p a r t ic ip a t io n . T h e  a s s ig n m en t a u th o r iz e d  b y  th is  su b se c tio n  m a y  b e  f o r  the

3 1  p u rp o s e  o f  p ro v id in g  in te r im  fin a n c in g  p rep a ra to ry  to  lo n g -te rm  fin an c in g  f o r  the c o rre c t io n a l

3 2  fa c i l i t y  o r  f o r  lo n g - te rm  f in a n c in g  f o r  the c o r re c t io n a l fa c i l i t y . U n d e r  th is  su b se c tio n ,

0-LS0194MC.35
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( 1 )  the le s s o r  m ay  n o t m ake  an a s s ig nm en t o f  the a g re em en t u n le s s  the  le s s o r  

f i r s t  o b ta in s  th e  a p p ro v a l o f  th e  c om m is s io n e r o f  a d m in is t ra t io n ; and

( 2 )  w h en  th e  le s s o r  h a s  m ade  an  a s s ig n m en t o f  th e  a g re em en t ,

(A )  th e  le s s e e ’ s o b lig a t io n  to  p a y  re n t is  in d e p e n d e n t o f  a n y  

re q u irem en t o f  th is  sec tion  w ith  respect to  the d e s ig n , c o n s tru c t io n , o r  o p e ra t io n  o f  the 
c o r re c t io n a l fa c i l i t y ;

( B )  th e  le s s e e ’ s o b lig a t io n  is s u b je c t to  fa i lu r e  b y  th e  s ta te  to  

a p p ro p r ia te  m o n e y  to  m a k e  the  p a ym en ts  re q u ire d  b y  the  le a se  o b lig a t io n ;

(C )  e x c ep t as p ro v id e d  in  ( B )  o f  th is  p a ra g ra p h , th e  o b lig a t io n  o f  the 

le a s e  is  n o t  s u b je c t to  ab a tem en t, s e t - o f f , o r  re d u c t io n  o f  a n y  k in d  b y  re a s o n  o f  a 

re q u ire m e n t o f  th is  s e c tion  o r  b y  re a s o n  o f  a  b re a c h , fa i lu r e  o f  p e r fo rm a n c e , o r  

a n o th e J act o r  om is s io n  b y  the c on tra c to r , le s s o r , the  sta te , o r  a  s ta te  a g e n cy  o r  o f f i c e r ;  

a n d

CD) the ag re em en t m ay  b e  m o d i f ie d  f o r  p u rp o s e s  o f  re fu n d in g  it  and  

a n y  c e r t i f ic a te s  o f  p a rt ic ip a t io n  issued  w ith  re sp e c t to  it ."

R e le t t e r  the  f o l lo w in g  su b se c tio n  a c c o rd in g ly .

P a g e  6 , l in e  3 0 :

D e le t e  "se c . 3 "

In s e r t  "se c . 4 "

P a g e  7 ,  f o l lo w in g  lin e  1:

In s e r t  a  n ew  su b se c tio n  to  re ad :

" ( P  S u b se c t io n  (a )  o f  th is  s e c tion  c on s titu te s  th e  n o tic e  and  a p p ro v a l re q u ire d  b y

A S  3 6 . 3 0 .0 8 5 . "

P a g e  7 ,  l in e  9 :

D e le t e  "se c . 4 "

In s e r t  "se c . 5 "

..ill MI i ■■ .. ■ i m w j  II I ■
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Nikiski halfway house passes hurdle
>y STEVE KADEL
'onlnsula Clarion

A proposed halfway house in Nikiski got 
i green light Wednesday.
The Kenai Peninsula Borough Assembly, 

nccting as the Board of Adjustment, upheld
i planning commission decision to grant a 
.md-use permit for a Department o f 
orrections halfway house at North Star 
ixlge.
About 55 people attended Wednesday’s 

uccling. After public testimony for and

against the halfway house, many citizens 
stayed more than an hour as the board met 
behind closed doors to discuss the appeal.
Audience members, most of whom were 

Nikiski residents, weren’t happy about the 
decision —  or the manner in which it was 
reached.
‘‘What’s the story about you going into a 

secret meeting when we’re all sitting here?" 
a man asked as board members returned to (he 
borough assembly chambers.
Jack Brown was the only board member 

opposed to making the decision in private.

Doing so would add even more uncertainty to 
an already sensitive issue, he said.
Brown said he voted in favor of the appeal 

by Janet Miller to overturn the planning com­
mission decision. Drew Scalzi said lie voted 
to uphold the original decision.
Other board members didn’ t reveal how 

they voted, although Mike Wiley said it was 
a 6-3 vote.
Brown predicted the board's decision 

won’ t be tiie final chapter in (he halfway 
house saga.
‘‘What we do today will more than likely

end up in court,” Brown said.
Bourd members cited possible future 

appeals as a reason for not discussing (licit 
decision in detail.
Sandra Wicks, an attorney representing 

Allvest Inc. of Anchorage, a rehabilitative 
services company, agreed with Brown's 
assessment.
‘‘This is probably going to get appealed to 

the Superior Court," Wicks said.
Allvcsl would operate the 56-bed halfwav 

house at North Star Lodge, which is owned 
See NIXISKI, back page

</5 *-*5
rs o o
E l  3J
$3 °  <2.

5 Z ' l a  
I  B’ f g -

CL s  52. S?
§ B’ g g
'O <

I l S f J

3 n ’S aw _  O o

s s

•so
D rT ?r

*2-fT O' Cl
on
a1/5n ►——P-
CO
CL

2. * P
fro A>V! K<

Bac
&I
i
z
■BBS
F T

55"

uo
2
n'c/>
c_
0)
O
(u-I
o'
p

£0) —. o =r
to
o

cotovi

A



Halfway 

h o u s e  
d o n e  in
Nikiski lodge burns 
before plan effected
By RACHEL D'ORO
Daily News reporter

A Nikiski lodge targeted to be the Kenai 
Peninsula’s first halfway house amid local op­
position was destroyed by fire Sunday.

No one was injured in the 3 a.m. blaze that 
gutted the two-story North Star Lodge, said 
Nikiski Fire Battalion Chief D^ug Nightin­
gale. No one was inside the wood-frame build­
ing at the time, he said.

Firefighters continued to douse hot spots 
Sunday afternoon, Nightingale said. Fire­
fighters will continue to check for glowing 
embers at least through today, he said.

The state fire marshall was investigating 
the fire because it involved a commercial 
building, according to Nightingale. He said the 
cause of the blaze had not been determined.

"The building is totally gone,” he said. 
“There’s nothing left for anybody to build from.’’

The lodge was the focus of a controversy 
over a planned 56-bed halfway house for con­
victs at the end of their sentences. But Nikiski 
residents said a halfway house would threaten 
the community's safety and fought to keep it 
from opening. They lost their appeal Wednes­
day when the Kenai Peninsula Borough As­
sembly upheld a decision to allow' Allvest Inr. 
to turn the lodge into a halfway house.

Lodge owner Jerry Pfaff said he and his 
wife were on their way to church Sunday 
morning when they passed the burned prop­
erty. He said the lodge was in the process of 
being sold to Allvest, which owms halfway 
houses in Anchorage, Fairbanks and Bethel.

Pfaff declined to disclose details about the 
sale, saying only that replacing the building 
wrould cost at least $800,000. The future of the 
three-acre site is now uncertain, he said.

Pfaff bought the lodge in 1992, remodeling 
it the following ear and operating it as a ho­
tel until mid-December. Until last week, Pfaff 
leased the lodge to Cook Inlet Processing to 
house cannery workers, he said.

Much of the opposition to a halfway house 
was directed at Pfaff but only in angry words, 
he said. He couldn’t imagine the opponents 
stooping to arson, he said.

"There was a lot of verbal abuse,” he said. 
“But I don’t know anybody who would do any­
thing as vicious as this."
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P a g e  3 ,  f o l l o w i n g  l i n e  3 :
I n s e r t  a  n e w  b i l l  s e c t i o n  to  r e a d :

" * S e c . 2 .  A S  3 3 .3 0 .1 )3 1  is  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t io n  t o  r e a d :
( f )  T h e  c o m m i s s i o n e r  m a y  n o t  e n t e r  i n t o  a n  a g r e e m e n t  t o  p r o v i d e  n e c e s s a r y  

f a c i l i t i e s  u n d e r  ( a ^ o f  t h is  s e c t i o n  a s  a  c o r r e c t i o n a l  f a c i l i t y  t h a t  is  t o  b e  c o n s t r u c t e d  in  
t h i s  s t a t e  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  u n le s s  th e  c o m m i s s i o n e r  in i t i a t e s  a n d  
c o m p le t e s  a  s i t e  s e le c t i o n  p r o c e s s .  T h e  s i t e  s e le c t i o n  p r o c e s s  m u s t  p r o v i d e  th e  p u b l i c  
r e a s o n a b l e  o p p o r t u n i t y  to  c o m m e n t  a b o u t  s i t e s  t o  b e  c o n s id e r e d  f o r  th e  lo c a t i o n  o f  th e  
c o r r e c t i o n a l  f a c i l i t y .  I n  a d d i t i o n ^ i f ,  o n  th e  b a s i s  o f  th e  s i t e  s e le c t io n  p r o c e s s ,  th e  
c o m m i s s i o n e r  d e t e r m i n e s  t o  e n t e r  i n t o  a n  a g r e e m e n t  t o  c o n t r a c t  f o r  p r o v i s i o n  o f  
n e c e s s a r y  f a c i l i t i e s  a t  a  c o r r e c t i o n a l  f a c i l i t y  t h a t  is  t o  b e  lo c a t e d  a t  a  s i t e  w i t h i n  a  
m u n i c i p a l i t y  o r  l e g a h s u b d i v i s i o n  o f  t h e  s t a t e ,  t h e  c o r r e c t i o n a l  f a c i l i t y  m a y  n o t  b e  
c o n s t r u c t e d  a t  t h e  s i t e  u n le s s  a p p r o v e d  b y  a  m a jo r i t y  o f  t h e j r e i i d e n t i a l  l a n d o w n e r s . ' ' ' ‘ 
w i t h i n  t h e  " a f f e c t e d  a r e a "  [ y / h p v l t e  a t  a n  e le c t i o n  c o n d u c t e d  b y  th e  m u n i c i p a l i t y  o r  
l e g a l  s u b d i v i s i o n  o f  t h e  s ta te . F o r  t h e  p u r p o s e  o f  t h is  s u b s e c t i o n ,  " a f f e c t e d  a r e a "  
m e a n s  t h e  a r e a  w i t h i n  2  m i le s  o f  t h e  e x t e r n a l  p e r im e t e r  o f  t h e  c o r r e c t i o n a l  f a c i l i t y .  
T h i s  r e s t r i c t i o n  d o e s  n o t  a p p ly  t o  c o n s t r u c t i o n  w i t h i n  th e  p e r im e t e r  o f  c o r r e c t i o n a l  
f a c i l i t i e s  i n  e x i s t e n c e  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  a c t .
( g )  I n  c o n d u c t i n g  th e  s i t e  s e le c t i o n  p r o c e s s  r e q u i r e d  b y  ( f )  o f  th is  s e c t io n , th e  
c o m m i s s i o n e r  m a y  s o l i c i t  p r o p o s a l s  f r o m  p r i v a t e  e n t i t i e s  b y  p u b l i s h i n g  a  r e q u e s t  f o r  
p r o p o s a l  i n  a  n e w s p a p e r  o f  g e n e r a l  c i r c u la t i o n .  T h e  c o m m i s s i o n e r  s h a l l  a c c e p t  
p r o p o s a l s  f o r  s i x  m o n t h s  a f t e r  i n i t i a l  p u b l i c a t i o n  o f  t h e  r e q u e s t  f o r  p r o p o s a l s .  A n y  
s u c h  p r o p o s a l  s h a l l  c e r t i f y  in  a  m a n n e r  p r e s c r i b e d  b y  th e  c o m m i s s i o n e r  t h a t
( 1 )  t h e  f a c i l i t y  t o  b e  c o n s t r u c t e d  w i l l  m e e t  t h e  d e p a r tm e n t ' s  r e q u i r e m e n t s  a s  d e s c r ib e d  
b y  t h e  c o m m i s s i o n e r  in  th e  R F P  o r  o t h e r  d o c u m e n t ;
( 2 )  t h e  f a c i l i t y  w i l l  b e  o p e r a t e d  a t  a  c o s t  t o  t h e  s t a t e  b e lo w  th e  s ta te 's  c o s t  t o  o p e r a t e  a 
c o m p a r a b l e  f a c i l i t y ,  t h a t  c o s t  t o  b e  d e s c r i b e d  b y  t h e  c o m m i s s i o n e r  in  th e  R F P  o r  o t h e r  
d o c u m e n t s ;
( 3 )  t h e  e n t i t y  o w n s  o r  h a s  a n  o p t i o n  t o  b u y  a t  a  f i x e d  c o s t  t h e  la n d  o r i  w h ic h  th e  
p r o p o s e d  f a c i l i t y  w o u ld  b e  lo c a t e d ,  a n d  t h e  e n t i t y  a g r e e s  t h a t  th e  s t a t e  m a y  p u r c h a s e  
t h e  l a n d  a t  a  p r i c e  f i x e d  a t  t h e  t im e  o f  c o n t r a c t i n g  i f  th e  s t a t e  a s s u m e s  o w n e r s h i p  o r  
c o n t r o l  o f  t h e  f a c i l i t y  p u r s u a n t  t o  s t a t u t e  o r  p r o v i s i o n  o f  c o n t r a c t ;
( h )  i n  o r d e r  f o r  t h e  c e r t i f i c a t i o n  o f  A p p r o v a l '  u n cTd r s u b s e c t i o n  ( $ '  t o  b e  v a l i d ,  th e  
a p p r o v a l  p r o c e s s  m u s t  m e e t  t h e  f o l l o w i n g  r e q u i r e m e n t s :
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3 o  ( I )  n o t  m o r e  th a n  o n e  m o n t h  a f t e r  i n i t i a l  p u b l i c a t i o n  o f  th e  R F P , th e  p r i v a t e  e n t i t y
3 7  s h a l l  p u b l i s h  in  a n e w s p a p e r  o f  g e n e r a l  c i r c u la t i o n  n o t ic e  o f  in t e n t  t o  m a k e  a
3 8  p r o p o s a l ,  i n c lu d in g  a d e s c r i p t i o n  o f  th e  lo c a t i o n  t o  b e  p r o p o s e d ;
3 9  ( 2 )  n o t  m o r e  th a n  o n e  m o n t h  a f t e r  i n i t i a l  p u b l i c a t i o n  o f  th e  R F P ,  th e  p r i v a t e  e n t i t y
4 0  s h a l l  d e l i v e r  b y  c e r t i f i e d  m a i l  t o  a l l  p e s id e n t ia P J a n d o w n e  r  s r e s i d in g  w i t h in  tw o  m i le s
4 1  o f  t h e  p r o p o s e d  s i t e  n o t i c e  o f  in t e n t  t o  m a k e  a p r o p o s a l ,  i n c lu d in g  a  d e s c r i p t i o n  o f
4 2  t h e  lo c a t i o n  t o  b e  p r o p o s e d ;
4 3  ( 3 )  a t  le a s t  th re e  m o n t h s  p r i o r  t o  th e  b id  c lo s u r e  d a t e  p u b l i s h e d  o n  th e  R F P ,  th e
4 4  m u n i c i p a l i t y  [ o r p q l i t i c a L s u b d l v i s i o n 1 o f  th e  s ta te  c o n d u c t in g  th e  e le c t i o n  s h a l l
4 5  d e l i v e r  b y  c e r t i f i e d  m a i l  t o  a l l  r e s i d e n t i a l  la n d o w n e r s  r e s id in g  w i t h in  tw o  m i le s  o f
4 6  t h e  p r o p o s e d  s i t e  a m a i l - i n  b a l l o t  a p p r o v e d  b y  th e  c o m m is s i o n e r  t h a t ( r e s i d e n t r a I _  / DT -et^_-
4 7  l a n d o w n e r ^  m a y  u s e  to  s i g n i f y  a p p r o v a l  o f  th e  p r o p o s e d  s ite ;
4 8  ( 4 )  t h e  a p p r o v a l  p r o c e s s  s h a l l  la s t  n o t  m o r e  th a n  t h r e e  m o n t h s  f r o m  th e  m a i l i n g  o f
4 9  t h e  b a l l o t s  a n d  n o  in d i c a t i o n  o f  a p p r o v a l  s h a l l  h e  c o u n t e d  a f t e r  th e  c lo s e  o f  t h is
50 p e r io d ;

5 1  ( i )  I f  t h e  p r o p o s e d  s ite  l i e s  w i t h i n  th e  b o u n d a r i e s  o f  a m u n i c i p a l i t y  (b A p o l i t i c a l .
5 2  s u b d i v f e i o p ' o f  th e  s ta te , th e  e n t i t y  m a k in g  th e  p r o p o s a l  m a y ,  a t  th e  e x p e n s e  o f  t h e
5 3  e n t i t y ,  c o n t r a c t  w i t h  th e  a d m in i s t r a t o r  o f  th e  m u n ic ip a l i t y  o r  p o l i t i c a l  s u b d i v i s i o n  to
5 4  c o u n t  b a l l o t s  p r e p a r e d  u n d e r  ( h )  o f  th is  s e c t io n , p u b l i s h  th e  r e s u l t s  i n  a  n e w s p a p e r  o f
5 5  g e n e r a l  c i r c u la t i o n ,  a n d  m a k e  a l l  b a l lo t s  r e c e iv e d  a v a i la b le  f o r  i n s p e c t i o n  b y  p a r t i e s
5 6  w i t h  r e a s o n a b le  in t e r e s t  in  th e  p r o p o s a l .  I f T h e  e n t i t y  m a k in g  th e  p r o p o s a f c l o e s - n o t
5 7  e n t e r  i n t o  a _ c o n t r a c t  w i t h  th  ■ a d m in i s t r a t o r  o f  th e  m u n i c i p a l i t y  o r  p o l i t i c a l  -

 - c -  ~A r r r  ----
5 8  s u b d i v i s i o n ;  t o  c o u n t  b a l l o t s ,  t h e  c o m m is s io n e f r  s h a l l  c o u n t  th e  b a l l o t s ,  p u b l i s h  th e
5 9  r e s u l t s  i n  a n e w s p a p e r  o f  g . n e r a l  c i r c u la t i o n ,  a n d  m a k e  a l l  b a l l o t s  r e c e i v e d  a v a i l a b le
6 0  f o r  i n s p e c t i o n  b y  p a r t i e s  w i t h  r e a s o n a b le  in t e r e s t  in  th e  p r o p o s a l .
6 1
6 2  R e n u m b e r  th e  f o l l o w i n g  b i l l  s e c t io n s  a c c o r d in g ly .
6 3

j r C '•> U I ' l T  t h c

J/ iu. p n ' 'T l'iA C-es f  f r?—

3" j

6 8  P a g e  6 , l i n e  3 0 ;
6 9  D e le t e  "s e c . 3 "
7 0  I n s e r t  "s e c . 4 "
7 1
7 2  P a g e  7 , l i n e  9 :
7 3  D e le t e  "s e c . 4 "
7 4  I n s e r t  "s e c . 5 "

6 4  P a g e  4 , l i n e  2 7 :
6 5  D e le t e  "s e c . 4 "
6 6  I n s e r t  "s e c . 5 "
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1 P a g e  3 ,  f o l l o w i n g  l i n e  3 :
2  I n s e r t  a  n e w  b i l l  s e c t i o n  t o  r e a d :
3  " * S e c . 2 . A S  3 3 . 3 0 .0 3 1  is  a m e n d e d  b y  a d d in g  a n e w  s u b s e c t i o n  t o  r e a d :
4  ( f )  T h e  c o m m i s s i o n e r  m a y  n o t  e n t e r  i n t o  a n  a g r e e m e n t  t o  p r o v i d e  n e c e s s a r y
5  f a c i l i t i e s  u n d e r  ( a )  o f  th is  s e c t i o n  a s  a  c o r r e c t i o n a l  f a c i l i t y  t h a t  is  t o  b e  c o n s t r u c t e d  in
6  t h i s  s t a t e  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h is  A c t  u n le s s  th e  c o m m i s s i o n e r  i n i t i a t e s  a n d
7  c o m p le t e s  a  s i t e  s e le c t i o n  p r o c e s s .  T h e  s i t e  s e le c t i o n  p r o c e s s  m u s t  p r o v i d e  t h e  p u b l i c
8  r e a s o n a b le  o p p o r t u n i t y  to  c o m m e n t  a b o u t  s i t e s  to  b e  c o n s i d e r e d  f o r  t h e  lo c a t i o n  o f  t h e
9  c o r r e c t i o n a l  f a c i l i t y .  I n  a d d i t i o n s ,  i f ,  o n  th e  b a s is  o f  th e  s i t e  s e le c t i o n  p r o c e s s ,  t h e
1 0  c o m m i s s i o n e r  d e t e rm in e s  t o  e n t e r  i n t o  a n  a g r e e m e n t  t o  c o n t r a c t  f o r  p r o v i s i o n  o f
1 1  n e c e s s a r y  f a c i l i t i e s  a t  a  c o r r e c t i o n a l  f a c i l i t y  t h a t  is  t o  b e  lo c a t e d  a t  a  s i t e  w i t h i n  a
1 2  m u n i c i p a l i t y  o r  l e g a l  s u b d i v i s i o n  o f  th e  s t a t e ,  t h e  c o r r e c t i o n a l  f a c i l i t y  m a y  n o t  b e
1 3  c o n s t r u c t e d  a t  t h e  s i t e  u n le s s  a p p r o v e d  b y  a m a jo r i t y  o f  th e  v o t e r s  w i t h i n  th e
1 4  " a f f e c t e d  a r e a "  v o t i n g  a t  a n  e le c t i o n  c o n d u c t e d  b y  th e  m u n i c i p a l i t y  o r  le g a l
1 5  s u b d i v i s i o n  o f  th e  s t a t e . F o r  th e  p u r p o s e  o f  th is  s u b s e c t i o n ,  " a f f e c t e d  a r e a "  m e a n s
1 6  t h e  a r e a  w i t h i n  2  m i le s  o f  t h e  e x t e r n a l  p e r im e t e r  o f  th e  c o r r e c t i o n a l  f a c ' \ t y .  T h i s
1 7  r e s t r i c t i o n  d o e s  n o t  a p p ly  t o  c o n s t r u c t i o n  w i t h i n  th e  p e r im e t e r  o f  c o r r e c t i o n a l
1 8  f a c i l i t i e s  i n  e x i s t e n c e  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h is  a c t ./ / ,/ I I

1 9  R e n u m b e r  t h e  f o l l o w i n g  b i l l  s e c t io n s  a c c o r d i n g ly .  , . ,  1 1 '
V /<-■• , /  J

2 0  P a g e  4 ,  l i n e  2 7 :  ^  ^  "  V  , /Vv ( I  0
2 1  D e le t e  " s e c . 4 "  ^ k j Q
2 2  I n s e r t  " s e c . 5 "  ^  £

n 3  P a g e  6 , l i n e  3 0 :
2 4  D e le t e  " s e c . 3 "
2 5  I n s e r t  " s e c . 4 "

2 7  P a g e  7 , l i n e  9 :
2 8  D e le t e  " s e c . 4 "
2 9  I n s e r t  " s e c . 5 "



M E M O R A N D U M

T o : R e p .  J e a n n e t t e  J a m e s ,  C h a i r ,  H B  5 3  H J U D  s u . / c o m m i t t e e

From:
D a t e :
R e :

R e p .  J o e  G r e e n ,  s u b c o m m i t t e e  m e m b e r   ̂ t
R e p .  E r i c  C r o f t ,  s u b c o m m i t t e e  m e m b e r  H t
March 22, 1997
D r a f t  l a n g u a g e  f o r  s i t e  s e le c t i o n  p r o c e s s

I n  t h e  p r o p o s e d  d r a f t ,  b e l o w ,  I ' v e  t r i e d  t o  a c c o m p l i s h  a  s t r o n g ,  f a i r  s i t e  s e le c t i o n  
p r o c e s s  t h a t  a d d r e s s e s  c o n c e r n s  b o t h  o f  y o u  h a v e  v o i c e d .  T h e  p r o p o s e d

•  i n  s u b s e c t i o n  ( f )  e n s u r e s  t h a t  v o t e r s  i n  a n  a r e a w i d e  p le b i s c i t e  w i l l  h a v e  a n  
o p p o r t u n i t y  t o  r e g i s t e r  t h e i r  o b j e c t i o n  t o  o r  a p p r o v a l  o f  a  p r i v a t e  p r i s o n  in  
t h e i r  c o m m u n i t y ;

•  in  s u b s e c t i o n  ( g ) ( 3 )  a d d r e s s e s  R e p .  J a m e s '  f i s c a l  r e s p o n s i b i l i t y  c o n c e r n  b y  
a s s u r i n g  s t a b i l i t y  in  t h e  p r i c e  a n d  t r a n s f e r  o f  r e a l  p r o p e r t y  o n  w h i c h  a p r i v a t e  
p r i s o n  m i g h t  b e  s i t e d ;

•  i n  s u b s e c t i o n  ( h )  a d d r e s s e s  R e p .  G r e e n ' s  l o c a l  c o n t r o l  c o n c e r n  b y  p r o v i d i n g  a 
m e c h a n i s m  b y  w h i c h  r e s i d e n t i a l  p r o p e r t y  o w n e r s  w i t h i n  a  t w o - m i l e  r a d i u s  o f  
t h e  p r o p o s e d  p r i v a t e  p r i s o n  m a y  n i x  th e  p r o j e c t ;

• in  s u b s e c t i o n s  ( h )  a n d  ( i ) ,  p r o v i d e s  t h a t  t h e  e n t i t y  p r o p o s i n g  t o  b u i ld  th e  
p r i v a t e  p r i s o n  b e a r  t h e  c o s t  f o r  m o s t  e le m e n t s  o f  t h e  s i t e  s e le c t i o n  p r o c e s s ;

•  i s  m o d e le d  a s  c l o s e l y  a s  p o s s i b l e  a f t e r  a  v i a b l e  M u n i c i p a l i t y  o f  A n c h o r a g e  
p r o c e s s  ( f o r  e s t a b l i s h i n g  B u s i n e s s  Im p r o v e m e n t  D i s t r i c t s  a n d  o t h e r  s p e c i a l  
a s s e s s m e n t s )  t h a t  h a s  a l r e a d y  p r o v e n  t o  w o r k  w e l l .

I  l o o k  f o r w a r d  t o  w o r k i n g  w i t h  y o u  t o  f u r t h e r  r e f i n e  s u b c o m m i t t e e  la n g u a g e  f o r
s u b m i s s i o n  t o  t h e  J u d i c i a r y  C o m m i t t e e .  I  k n o w  th e  la n g u a g e  l o o k s  c o m p le x ,  b u t
I  b e l i e v e  t h i s  i s  m a i n l y  a  r e f l e c t i o n  o f  o u r  c o n c e r n  f o r  s p e c i f i c i t y .

l a n g u a g e :



A M E N D M E N T  # 3 _  ( S i i l K Q J i i m l l t c e _ r e v i s i o n )

OFFERED IN THE HOUSE 
TO: HB 53

Page 3, following line 3:
Insert a new bill section to read:

* S e c .  2 r  A S  33.30.031 is amended by adding a new subsections to read:
(f) The commissioner may not enter into an agreement to provide facilities 

^under (a) of this\ section after the effective date, of this Act unless
thej commissioner' initiates and completes a site selection process in accordance 
with (f)-(i) of this'section. The commissioner shall not initiate a site selection 
process to consider sites within a municipality or political subdivision of the 
statb unless, within, four years jfrior to the commissioner's initial publication of a 
request for proposals under (g) of this section, a majority of the voters voting at 
an election conducted by the municipality, the state, or political subdivision of 
the state have approved locating a facility described in (a) of this section within 
the boundaries of the municipality or political subdivision of the state.

(g) In conducting the site selection process required by (f, of this section, the 
commissioner may solicit proposals from private entities by publishing a request 
for proposal in a newspaper of general circulation. The commissioner shall 
accept proposals for six months after initial publication of the request for 
proposals. Any such proposal shall certify in a manner prescribed by the 
commissioner that
(1) the facility to be constructed will meet the department's 
requirements as described by the commissioner in the RFP or other document;
(2) the facility will be operated at a cost to the state below the
state's cost to operate a comparable facility, that cost to be described by the 
commissioner in the RFP or other document;
(3) the entity owns or has an option to buy at a fixed cost the land on which
the proposed facility would be located, and the entity agrees that the state may 
purchase the land at a fixed- price-;if the state assumes ownership or control of 
the facility pursuant to statute or provision of contract;
(4) the site has been approved by more than fifty percent of the residential
landowners residing within two miles of the proposed site.



( f )
(h) In order for the certification of approval under subsection £|p)(4) to be 
valid, the approval process must meet the following requirements:
(1) not more than one month after initial publication of the RFP, the private 
entity shall publish in a newspaper of general circulation notice of intent to 
make a proposal, including a description of the location to be proposed;
(2) not more than one month after initial publication of the RFP, the private
entity shall deliver by certified mail to all residential landowners residing within 
two miles of the proposed site notice of intent to make a proposal, including a 
description of the location to be proposed;
(3) at least three months prior to the bid closure date published on the RFP,
the /coipn\is'§iOrteV0r' municipality or political subdivision of the state conducting 
the election shall deliver by certified mail to all residential landowners residing 
within two miles of the proposed site a mail-in ballot approved by the 
commissioner that residential landowners may use to signify approval of the 
proposed site;
(4) the approval process shall last no more than three months from the 
mailing o the ballots and no indication of approval shall be counted after the 
close of this period;
(5) during ..the three month approval , period, any residential Jandowner\ may, 
in a manner prescribed . by th'e party conducting the election; elect to withdraw 

/his or hei/ indication of approval;^/ V J /

(i) If the proposed site lies within the boundaries of a municipality or political 
subdivision of the state, the entity making the proposal may, at the expense of 
the entity, contract with the administrator of the municipality or political 
subdivision to count ballots prepared under (h) of this section, publish the 
results in a newspaper of general circulation, and make all ballots received 
available for inspection by parties with reasonable interest in the proposal.
If the entity making the proposal does not enter into a contract with the 
administrator of the municipality or political subdivision to count ballots, the 
commissioner shall count the ballots, publish the results in a newspaper of 
general circulation, and make all ballots received available for inspection by 
parties with reasonable interest in the proposal.



M E M O R A N D U M

D a t e :
T o :
F r o m :
Re :

M a r c h  1 4 ,  1 9 9 7
J a c k  C h e n o w e t h ,  L e g i s l a t i v e  L e g a l  
L i s a  K i r s c h ,  H o u s e  J u d i c i a r y  C o m m i t t e e
H B  5 3

W e  a t t e m p t e d  t o  m o v e  s o m e  o f  th e  a m e n d m e n t s  t h a t  y o u  h a v e  
d r a f t e d  f o r  H B  5 3  a n d  q u i t e  a  f e w  q u e s t i o n s  a r o s e  d u r i n g  th e  
m e e t i n g .  T h e  b i l l  h a s  b e e n  s e n t  t o  s u b c o m m i t t e e  o n  th e  v o t e  
a m e n d m e n t  ( K . . 3 2 )  a n d  R o k e b e r g ' s  a m e n d m e n t  r e q u i r i n g  a  w o m e n ' s  
f a c i l i t y  ( K . 3 7 ) .

Q u e s t i o n s  t h a t  a r o s e :
1 )  T h e  s p o n s o r  o p p o s e d  o u r  a m e n d m e n t  t o  a d d  b o n d  
r e q u i r e m e n t s ,  i n s u r a n c e ,  e t c .  ( K . 3 1 ) .  H i s  a r g u m e n t  i s  t h a t  A S  
3 6 . 2 5 . 0 1 0  a p p l i e s  t o  le a s e  p u r c h a s e  u n d e r  th e  b i l l .  I  q u e s t i o n  
w h e t h e r  i t  c o v e r s  p u r e  le a s e s  w h e r e  th e  b u i ld i n g  is  p r i v a t e  a n d  n o t  a 
" p u b l i c  b u i ld i n g . "  I  a l s o  lo o k e d  t o  A S  3 6 . 3 0 . 0 4 0 ,  b u t  e v e n  t h o u g h  th e  
r e g s .  m a y  c o v e r  th e  c u r r e n t  c o n c e r n s  s o m e  d id n ' t  l i k e  th e  f a c t  t h a t  
th e  p r o c u r e m e n t  r e g s  c o u ld  c h a n g e .

2 )  T h e r e  w a s  a  g r e a t  d e a l  o f  c o n f u s i o n  o v e r  w h e t h e r  t h i s  b i l l  
a p p l i e d  t o  o n e  p r i s o n  o r  a l l  f u t u r e  c o n s t r u c t i o n .  S o m e  f e l t  th e  p lu r a l  
o r  s i n g u l a r  l a n g u a g e  c o n t r o l l e d ,  s o m e  f e l t  th e  d o l l a r  a m o u n t  l im i t e d  
th e  b i l l  t o  a  s i n g le  f a c i l i t y .

3 )  I f  th e  b i l l  o n l y  c o v e r s  a s i n g le  p r i s o n  h o w  w i l l  R o k e b e r g ' s  
a m e n d m e n t  f i t  i n ?

I a m  s u r e  y o u  a r e  b u s y ,  s o  y o u  c a n  j u s t  c a l l  m e  M o n d a y  i f  t h a t  is  
e a s i e s t .  H o w e v e r ,  th e  o t h e r  c o m m i t t e e  m e m b e r s  m a y  a s k  y o u  th e  
s a m e  q u e s t i o n s ,  s o  i t  m ig h t  b e  f a s t e r  t o  s e n d  o n e  m e m o  t h a t  I  c o u ld  
d i s t r i b u t e .  I t  i s  u p  t o  y o u .
T h a n k s  f o r  y o u r  h e lp .
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M E M O R A N D U M  M a rc h  1 7 , 1 9 9 7

S U B J E C T :  A m en d m en ts  to  H o u s e  B i l l  5 3  (W o r k  O rd e r  N o . 2 0 - L S 0 1 9 4 \ K )

1. A m e n d m e n t  K . 3 1 ,  re la t in g  to  b o n d  an d  in su ra n c e  re q u irem en ts , is n o t p ro je c t  s p e c if ic . 
B y  its  te rm s , it w o u ld  a p p ly  w h e n e v e r th e  D e p a rtm e n t o f  C o r re c t io n s  p ro p o s e s  to  lo o k  to  a 
p r iv a t e  a g e n c y  to  p ro v id e  p r is o n e r  c o n fin e m e n t and  ca re  s e rv ic e s . I  h o n e s t ly  d on 't k n o w  
w h e th e r  th e  sta te  re q u ire s  b id  s e c u r ity  in  the  c o n s tru c t io n  p h a se  o f  le a s e -p u rc h a s e  
a g re e m e n ts , a n d  d id n 't f in d  a  s ta tu te  o r  re g u la t io n  that w as  d e f in it iv e  o n  th e  p o in t . 
C o n s e q u e n t ly , th e  b i l l  s p o n s o r  m a y  be  c o r re c t  in  tha t it is  d u p lic a t iv e  o f  A S  3 6 .2 5  and  o f  
A S  3 6 . 3 0 . 1 2 0  f o r  c o n s t ru c t io n  b id s . H o w e v e r , A S  3 3 . 3 0 .0 3 1 ( c )  as am en d ed  b y  K .3 1  a ls o  
h as  a p p lic a b i li t y  as re la t in g  to  c o n tra c te d  o p e ra t io n a l s e rv ic e s . B id  s e c u r ity  f o r  o p e ra t io n a l 
s e rv ic e s  is  a d d re s s e d  in  th e  la s t s e n ten ce  o f  A S  3 6 .3 0 .1 2 0 ( a ) .

2 . A p a r t  f r o m  its am en dm en ts  to  th e  p e rm an en t law  p ro v is io n s , I-1B 5 3  a p p lie s  to  a u th o r iz e  
an d  d ire c t d e v e lo p m e n t o f  a  n ew  c o rre c t io n a l fa c i li ty  p ro je c t u s ing  o n e  p ro c u rem en t m e th od  
o r  th e  o th e r—tha t is , p ro c u re m e n t o f  sp a c e  u n d e r the  sp e c ia l p ro v is io n s  o f  H B  5 3  w o u ld  
p ro c e e d  e ith e r  o n  th e  b a s is  o f  a le a se  u n d e r b i l l  sec. 3  o r  u n d e r a  le a se -p u rc h a se  u n d e r b i l l  
sec . 4 . P ro je c ts  c o u ld  n o t b e  d e v e lo p e d  u s in g  b o th  m e th od s . A lt e r  a  p ro je c t  is  in  p la c e  u s in g  
o n e  m e th o d  o r  the  o th e r , th en  th e  D e p a rtm e n t o f  C o r re c t io n s  w o u ld  h a v e  to  re tu rn  to  the  
le g is la tu re  u n d e r A S  3 6 .3 0 .0 8 5  f o r  a u th o r iz a t io n  fo r  a n o th e r  le a se -p u rc h a se  a rra n g em en t . 
U n d e r  th e  p e rm a n e n t la w  p ro v is io n  o f  H B  5 3 , the d ep a rtm en t's  g e n e ra l a u th o r i ty  to  le a se  
a d d it io n a l sp ace  is b e in g  e x p an d ed : u n d e r am ended  A S  3 3 .3 0 .0 3 1 (a ) ,  the c o m m is s io n e r  m ay  
le a s e  sp a c e  f r o m  a  p u b lic  o r  p r iv a te  ag en cy  in  th is  o r  a n o th e r s ta te , and  u n d e r p ro p o s e d  
A S  3 3 .3 0 .0 4 3 ,  the c o m m is s io n e r  m a y  le a se  space in a fa c i li ty  con s tru c ted  b y  a  m u n ic ip a lity . 
S p a c e  le a s e s  th a t e x c e ed  th e  l im ita t io n s  o f  A S  3 6 . 3 0 .0 8 0 ( c )  a re  s u b je c t to  p r i o r  le g is la t iv e  
a p p ro v a l.



R e p re s e n ta t iv e  J o e  G re e n  ' ‘  ’
?  ■' -t M a rc h  1 7 , 1 9 9 7  

P a g e  2

3 . T h e  am en dm en t re q u e s t b y  R e p re se n ta t iv e  R o k e b e rg , re f le c te d  in  am e n d m e n t K . 3 7 ,  w a s  
e n t i re ly  s i le n t  o n  the q u e s t io n  o f  am en d in g  o r  le a v in g  u n to u c h e d  th e  n u m b e r  o f  fa c i l i t ie s  to  
b e  b u i lt  u n d e r th e  le a se  and le a se -p u rch a se  p ro c u re m e n t m e th o d s . A d m it t e d ly , ii p re s e n te d  
a  t r ic k y  p ro b le m  to o p e n  the  d o o r  to  m u lt ip le  fa c i l i t ie s  (o n e  o f  w h ic h  w o u ld  be  re q u ire d  to  
b e  u s e d  to  h o u s e  fe m a le  p r is o n e r s )  w h en  th e  te x t o f  th e  s ta tu te  to  be  am en d ed  d id  n o t  
c o n tem p la te  m o re  th an  o n e  fa c i l i t y . H o w e v e r , I  c o n c lu d e d  th a t w e  c o u ld  p ro b a b ly  re s p o n d  
to  the re q u e s t b y  ta k in g  the le a se -p  ireh ase  a u th o r iz a t io n  and  re v is in g  it to  a u th o r iz e  its  u se  
f o r  m u lt ip le  fa c i l i t ie s  w ith o u t h a v in g  e f fe c t  o n  th e  c h o ic e  o f  p ro c u re m e n t  m e th o d s  u sed . 
Y o u 'r e  r ig h t  in  o b s e rv in g  tha t the  d o l la r  lim ita t io n s  set o u t in  the le a se -p u rc h a se  a u th o r iz a t io n  
m ig h t  l im i t  u s e  o f  th e  le a s e -p u rc h a s e  p ro c u rem e n t m e th o d  f o r  m u lt ip le  p r is o n  fa c i l i t ie s . 
H o w e v e r , I h ad  n o  in s tru c tio n  o n  the p o in t f r o m  th e  am endm en t sp o n so r's  o f f ic e  and  f ig u re d  
th a t i f  th e re  w e re  s u ffic ie n t su p p o r t f o r  that a p p ro a c h , the  c om m it te e  c o u ld  a d ju s t  th e  d o l la r  
lim i t a t io n s  in  b i l l  s e c t io n  4  a s  the m em b e rs  saw  fit .

J B C :g lc  
9 7 - 1 8 1  .g lc



MEMORANDUM

To: J o e  G r e e n

From: L i s a  K i r s c h

Re: HB 53 —Amendments proposed by Rep. Croft

I  h a v e  r e v i e w e d  E r i c  C r o f t ' s  a m e n d m e n t s ,  a n d  t h e y  d i f f e r  f r o m  o u r s  
in  t h a t  t h e y :

1 )  d o  n o t  p r o v i d e  f o r  b o n d  r e q u i r e m e n t s .  E x i s t i n g  l a w  p r o v i d e s  
f o r  b o n d i n g  o n  c o n s t r u c t i o n  c o n t r a c t s ,  B u t  n o t  o n  o p e r a t i o n a l  
c o n t r a c t s ;

2 )  I n c lu d e  a  s im p le  t w o  m i l e  r a d i u s  f o r  t h e  a p p r o v a l  v o t e  a r e a — 
t h i s  h a s  t h e  p r o b l e m s  w e  d i s c u s s e d  e a r l i e r  w h i c h  a r e  i n c u m b e n t  t o  
d e f i n i n g  t h e  a r e a ,  d e c i d i n g  w h o  is  i n s i d e  a n d  o u t s i d e  a n d  t h e  c o s t s  
a s s o c i a t e d  w i t h  t h i s  p r o c e s s  o f  d r a w i n g  l i n e s .

3 )  a l l o w s  " r e s i d e n t i a l  l a n d o w n e r s "  t o  a p p r o v e  t h e  s i t e .  D o e s  t h i s  
m e a n  w e  h a v e  to  f u r t h e r  p r o c e s s  t h e  l i s t  o f  v o t e r s  r e s i d i n g  w i t h i n  a  
t w o  m i l e  r a d i u s  t o  d e t e r m i n e  t h a t  t h e y  h o ld  t i t l e  t o  r e a l  p r o p e r t y ?  
T h i s  m a y  b e  e q u a l  p r o t e c t i o n  p r o b l e m  i f  r e n t e r s  a f f e c t e d  b y  a  
p r o p o s e d  p r i s o n  a r e  e x c lu d e d  s im p l y  b e c a u s e  t h e y  d o n ' t  h o ld  t i t l e  t o  
t h e i r  h o m e s .  C o m m e r c i a l  l a n d o w n e r s  w o u ld  a l s o  b e  e x c lu d e d  e v e n  
t h o u g h  t h e  p r o p o s e d  p r i s o n  m ig h t  a f f e c t  t h e i r  b u s in e s s ;

4 )  t 'e q .u ire  a  m a j o r i t y  g r e a t e r  t h a n  5 0 %  o f  th e  " r e s i d e n t i a l  
l a n d o w n e r s ^ )  ( g ) ( 4 ) W h a t  i f  w e  g e t  l o w  r e s p o n s e  ( l e s s  t h a n  5 0 %
r e p l y )  t o  th e  m a i l  in  b a l l o t s ?  D o e s  th is  m e a n  th e  s i t e  c a n n o t  b e  u s e d ?

5 )  r e q u i r e  a p p r o v a l  o f  a  " m a j o r i t y  o f  th e  v o t e r s "  ( s e c t i o n  ( f ) )  t o
lo c a t e  a  p r i s o n  w i t h i n  t h e  m u n i c i p a l i t y  w i t h i n  f o u r  y e a r s .  I t  i s n ’ t i
c l e a r  w h e t h e r  t h is  i s  a  d i f f e r e n t  e l e c t i o n ,  o r  is  i n t e n d e d  t o  m e a n  th e  
e l e c t i o n  d e s c r i b e d  in  s u b s e c t i o n  ( g ) ( 4 ) ;

D«;te: A p ril 1, 1997



6 )  r e q u i r e  a  p r o p o s a l  t h a t  s h o w s  a  c o s t  s a v i n g s  i n  o p e r a t i o n .  T h i s  
is  a  l e s s  s t r i n g e n t  r e q u i r e m e n t  c o m p a r e d  t o  t h e  e a r l i e r  r e q u e s t s  f o r  
2 0 - 2 5 %  c o s t  s a v i n g s  o n  b o t h  c o n s t r u c t i o n  a n d  o p e r a t i o n s ;  ^  ^

7 )  a l l o w  t h e  s t a t e  a n  o p t i o n  t o  b u y  th e  la n d  a t  a \  f i x e d  p r i c e .

8 )  r e q u i r e  p u b l i c a t i o n  b y  t h e  D O C  o f  t h e  R F P  in  a  n e w s p a p e r  a n d  
r e q u i r e s  t h a t  t h e  b id  p r o c e s s  r e m a i n  o p e n  f o r  s i x  m o n t h s ;

9 )  r e q u i r e  p u b l i c a t i o n  o f  t h e  " i n t e n t  t o  m a k e  a  p r o p o s a l "  in  t h e  
n e w s p a p e r  b y  t h e  p r i v a t e  e n t i t y ;

1 0 )  r e q u i r e  t h e  p r i v a t e  e n t i t y  t o  s e n d  th e  " i n t e n t  t o  m a k e  a  
p r o p o s a l "  t o  t h e  r e s i d e n t i a l  l a n d o w n e r s  w i t h i n  2  m i l e s  b y  c e r t i f i e d  
m a i l ;

1 1 )  r e q u i r e  m a i l  in  b a l l o t s  t o  b e  s e n t  o u t  a t  l e a s t  t h r e e  m o n t h s  
b e f o r e  b i d  c l o s u r e .  T h i s  a m e n d m e n t  d o e s  n o t  i n d i c a t e  w h e t h e r  t h e

YSC

s t a t e  o r  t h e  ( m u n i c i p a l i t y  p a y s 7 f o r  th e  e l e c t i o n ,  a n d  o n l y  s a y s  e i t h e r  
th e  s t a t e ,  t h e  m u n i c i p a l i t y  o r  t h e  p o l i t i c a l  s u b d i v i s i o n  s h a l l  c o n d u c t  
t h e  e l e c t i o n ;  a n d

1 2 )  a l l o w s  t h e  p r i v a t e  e n t i t y  t o  c o u n t  b a l l o t s  a t  t h e i r  e x p e n s e  i f  
t h e y  c h o o s e  t o  d o  s o — o t h e r w i s e  i t  a p p e a r s  t h a t  t h i s  t a s k  fa l l |>  t o  t h e  
C o m m i s s i o n e r  o f  D O C .
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A M E N P M E N T # 3  f f e V , ^

O F F E R E D  I N  T H E  H O U S E  
T O :  H B  5 3

1 P a g e  3 ,  f o l l o w i n g  l i n e  3 :
2  I n s e r t  a  n e w  b i l l  s e c t i o n  t o  r e a d :
3  " * S e c . 2 . A S  3 3 . 3 0 .0 3 1  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :
4  ( f )  T h e  c o m m i s s i o n e r  m a y  n o t  e n t e r  i n t o  a n  a g r e e m e n t  t o  p r o v i d e  n e c e s s a r y
5  f a c i l i t i e s  u n d e r  ( a )  o f  t h i s  s e c t i o n  a s  a  c o r r e c t i o n a l  f a c i l i t y  t h a t  i s  t o  b e  c o n s t r u c t e d  i n
6  t h is  s t a t e  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h is  A c t  u n le s s  t h e  c o m m i s s i o n e r  i n i t i a t e s  a n d
7  c o m p le t e s  a  s i t e  s e le c t i o n  p r o c e s s .  T h e  s i t e  s e le c t i o n  p r o c e s s  m u s t  p r o v i d e  t h e  p u b l i c
8  r e a s o n a b le  o p p o r t u n i t y  t o  c o m m e n t  a b o u t  s i t e s  t o  b e  c o n s i d e r e d  f o r  t h e  l o c a t i o n  o f  t h e
9  c o r r e c t i o n a l  f a c i l i t y .  I n  a d d i t i o n s ,  i f ,  o n  t h e  b a s i s  o f  t h e  s i t e  s e le c t i o n  p r o c e s s ,  t h e
1 0  c o m m i s s i o n e r  d e t e r m i n e s  t o  e n t e r  i n t o  a n  a g r e e m e n t  t o  c o n t r a c t  f o r  p r o v i s i o n  o f
1 1  n e c e s s a r y  f a c i l i t i e s  a t  a  c o r r e c t i o n a l  f a c i l i t y  t h a t  is  t o  b e  lo c a t e d  a t  a  s i t e  w i t h i n  a
1 2  m u n i c i p a l i t y  o r  l e g a l  s u b d i v i s i o n  o f  th e  s t a t e ,  t h e  c o r r e c t i o n a l  f a c i l i t y  m a y  n o t  b e
1 3  c o n s t r u c t e d  a t  t h e  s i t e  u n le s s  a p p r o v e d  b y  a  m a jo r i t y  o f  t h e  v o t e r s  w i t h i n  t h e
1 4  " a f f e c t e d  a r e a "  v o t i n g  a t  a n  e le c t i o n  c o n d u c t e d  b y  t h e  m u n i c i p a l i t y  o r  l e g a l
1 5  s u b d i v i s i o n  o f  t h e  s t a t e .  F o r  t h e  p u r p o s e  o f  t h i s  s u b s e c t i o n ,  " a f f e c t e d  a r e a "  m e a n s
1 6  th e  a r e a  w i t h i n  2  m i le s  o f  t h e  e x t e r n a l  p e r im e t e r  o f  t h e  c o r r e c t i o n a l  f a c i l i t y .  T h i s
1 7  r e s t r i c t i o n  d o e s  n o t  a p p l y  t o  c o n s t r u c t i o n  w i t h i n  t h e  p e r im e t e r  o f  c o r r e c t i o n a l
1 8  f a c i l i t i e s  i n  e x i s t e n c e  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  a c t .

1 9  R e n u m b e r  t h e  f o l l o w i n g  b i l l  s e c t i o n s  a c c o r d i n g ly .

2 0  P a g e  4 ,  l i n e  2 7 :
2 1  D e l e t e  " s e c . 4 "
2 2  I n s e r t  " s e c . 5 "

2 3  P a g e  6 ,  l i n e  3 0 :
2 4  D e le t e  " s e c . 3 "
2 5  I n s e r t  " s e c . 4 "

2 7  P a g e  7 ,  l i n e  9 :
2 8  D e le t e  " s e c . 4 "
2 9  I n s e r t  " s e c . 5 "
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South Anchorage Coalition
FAX

Page 1 o f  12
Date: 3/11/97 

TO:

F a s #

FROM:
Fax#
Tel
e-mail:

R E :

Message:

Joe:

Here is some information you may find interesting. I received tins from the Oklahoma Department 
of Cor. ections. Oklahoma has 5 private prisons. They stated that one of their statutes regarding 
prison location is that a prison cannot be located any closer than 1 mile from the nearest school. I 
hope you find this information useful. If you have questions or require additional information, 
please feel free to contact me.

PS: I’ve requested a hard copy of Oklahoma’s statutes and reports regarding private prisons. I'll 
send you a copy.

Regards:

B.K. Powell
South Anchorage Coalition

Rep. Joe Green

(907) 465-4316

B.K. Powell 
(907)345-5542 
(907) 345-4854 
amunrA@alaskA.net

State of Oklahoma private prison information

1

mailto:amunrA@alaskA.net
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mQilfaox;/C%7C/ProBram%2...c.»lato.ok.U8&number=49 rnallbox:/C%7Cff5rogram%20FlleWN9t*c...®robobzpc.doc.staJo.ok.u8&number=49

S u b je c t ; P r iv a te  P r is o n  In q u iry
D a te : W ed , 12 M a r  1 9 9 7  1 7 :5 7 :2 1  - 0 6 0 0
F ro m : re b ob z@ d oc .s ta te .o k .u s  (B o b  Z a p ffe )
T o :  <am un ra@ a la ska .n e t>

Please review our website pages on private prisons at
http://www.doc■state.ok■u3 /docs/privatep.htm If you need more information, 
Dennis Cunningham is our private prison contract administrator. His e-mail is 
didennic@doc.ntate.ok.ua. I believe our statutes require a prison facility be 
at least a mile from a school. I'm not surprised people in Anchorage are not 
excited about a prison, since the economic Impact more remote areas seek is 
diluted in a big city atmosphere. Good luck. Check back with me if you need 
more info. Please browse our website.

Bob Zapffe, Executive Assistant 
Oklahoma Department of Corrections 
Research £ Evaluation 
(4 0 5 ) 4 2 5 - 2 5 1 2  Fax (4 0 5 ) 4 2 5 - 2 7 4 1  
P.O. Box 1 1 4 0 0
Oklahoma City, OK 7 3 1 3 6 - 0 4 0 0

mailto:rebobz@doc.state.ok.us
mailto:amunra@alaska.net
http://www.doc%e2%96%a0state.ok%e2%96%a0u3/docs/privatep.htm
mailto:didennic@doc.ntate.ok.ua
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m ailbox:/C% 7C/Pro8ram % 2...c.stQ tB.ok.U8&num ber= 50 m ailbox:/C% 7C/ProQram % 20Rles/N etec...id9nnlcpc.doc.6 tate.ok .UB&rw m ber= 50

S u b je c t : R e : P r iv a te  P ris o n  loca tion  
D a te : Thu , 13 M a r  1 9 9 7  0 7 :2 5 :2 4  -0 6 0 0
F r o m : d id enn ic@ doc .s ta te .ok .u s  (D enn is  Cunn ingham )
T o : " B K  P ow e ll"  < "am un ra@ a la sk a ,n e t"@ A la sk a .N E T >

Private Companies have built speculative private prisons in the past few 
years hare. Me built one new prison. All these have been, as you said 
primarily rural locations, in areao that needed an economic boost.

Our agency's stance has been that the communities must want ue, for us to 
consider locating a facility somewhere. The facility that the state built 
was in response to an RFP process, in whi :h communities competed for the 
facility. The 'winner' even offered a million dollars of incentives to the 
state. The RFP process is a public process.

If you are interested in receiving hard copies of statutes and reporta send 
me your address.

Dennis Cunningham, Private Prison Administrator 
P.O. Box 1 1 4 0 0
Oklahoma City, OK 7 3 1 3 6 - 0 4 0 0  
(4 0 5 ) 4 2 5 -2 6 1 6  FAX (4 0 5 ) 4 2 5 - 2 5 7 8

> From: BK Powell <"amunra@alaska, net"@Alaska.NET>> To: didennicQdoc.state.ok.us> Subject: Private Prison location> Data: Wednesday, March 1 2 , 1 9 . 7 7 : 3 9  Pll
>> Your name and e-mail address was forwarded to me by Mr. Zapffe. Alaska is 
in debate regarding> contracting fo r a private prison. As is the case with most states, we are 
in need of beds.
> .The issue is the location of the proposed prison. The proponents own the 
land ( 4 0  acre site)> and fee l this is  the best location (in the state). This site is in 
Anchorage
> (pop. 2 5 0 , 0 0 0 ) within 1 / 2  of established high density neighorhoods.> The proposed operator has no experience with prison operation, they do 
operate 2 halfway houses
> in Anchorage. 1 0 0 0  'a of Anchorage xosidont3  are> upset over the proposed location, Concerns about> safety, property values, etc. My question is this: what process did 
Oklahoma use regarding
> site selection, was it a public process? i t  is my underatending that new 
prisons
J- (over the last 1 0  yosro) sxo located ins rural azeca, wiLl, autucwhot of a depressed ooonomy, and that these areas 
would welcome
> the prison business. Anchorage is not rural nor la  the economy flat.lined. 
Alaska does
> have sites that f i t  the rural/economic description and would welcome the 
business.> Any information regarding this subject that you would care to share would> be greatly appreciated.
>> Regards
>> B.K, Powell

mailto:didennic@doc.state.ok.us


SENT B Y :X e rox  T e le c o p ie r  7021 I 6 -.*2 -8 1  110:20PM ! ALASKAMOLECULAR-* 907 465 4 31 61 #  4
Private Prisons http.7/ww.v.doc.Bt9te.ok.u8/doc«/prlvatep.htfn

Private Prisons with Oklahoma DOC Contracts
As of FeL'-uary 20,1997

W a c k e n h u t /C e n t r a l T exa s  P a r o le  V io la t o r  F a c i li ty  (1 4 8  M a le /5 5  F e m a le )
P e r  d iem  $ 3 9 .0 0  +  M ed ic a l/s e c u r ity  costs 
B o b  M o ra le s , A c t in g F a c i li ty  A d m in is t ra to r  
2 1 8  S . L a r e d o
S an  A n to n io , T e x a s  7 8 2 0 7 -4 5 3 2
P h o n e : 2 1 0 -2 2 7 -5 6 0 0  F a x : 2 1 0 -2 2 6 -5 0 0 7
4 0 2  m ile s  D o rn  L e x in g to n  A ssessm en t a n d  R e c e p t io n  C e n te r

C C R I/L im e s to n e  C o u n ty  D e te n t io n  C e n te r  ( 4 9 0  M a le )
P e r  D ie m  $ 4 0 .5 0  +  M ed ic a l/s e c u r ity  costs
C a r l  W h ite , D i r e c t o r
9 1 0  T y u s  R o a d
G ro e sb e c k , T exa s  7 6 6 4 2
P h o n e : 8 1 7 -7 2 9 -8 6 1 5  F a x : 8 1 7 -7 2 9 -8 1 0 8
N e a r  W a c o , T e x a s , 2 2 0  m ile s  D o rn  L e x in g to n  A ssessm en t a n d  R e c e p t io n  C e n te r

M a n s f ie ld  L a w  E n fo rc e m e n t C e n te r  (1 8 0  M a le /2 0  F e m a le )
P e r  D ie m  $ 1 2 .0 0  +  M ed ic a l/s e c u r ity  costs
J im  O w en , A d m in is t r a to r
1 6 0 1  H e r i ta g e  P a rk w a v
M a n s f ie ld , T e x a s  7 6 0 6 3
P h o n e : 8 1 7 -4 7 3 -8 6 7 6  F a x : 8 1 7 -4 7 3 -8 9 5 4
N e a r  F t  W o r t h ,  T e x a s , 1 7 0  m ile s  f r o m  L e x in g to n  A ssessm en t a n d  R e c e p t io n  C e n te r

G R W /O d e s s a  D e te n t io n  C e n te r  (9 5  F e m a le )
P e r  D ie m  $ 3 9 .0 0  + M ed ic a l/s e c u r ity  costs
K a y  T o m lin s o n , A d m in is t r a t o r
2 0 3  N . G r a n t
O d e s sa , TexMS 7 9 7 6 1
P h o n e : 9 1 5 -3 3 5 -4 9 9 8  F a x : 9 1 5 -3 3 5 -4 9 9 6
5 5 0  m ile s  f r o m  L e x in g to n  A ssessm en t a n d  R e c ep tio n  C e n te r

Average TX per diem $40,37 + Indirect DOC costs =$3.97 per day

C C A /D a v is  C o r r e c t io n a l Fac ility ' (9 6 0  m a le )
P e r  D ie m  $ 4 1 .9 5  +  M ed ic a l/s e c u r ity  costs +  T h e ra p e u t ic  C o m m u n ity  C os ts  
S te p h en  W . K a is e r ,  W a rd e n  
R t .  4  B o x  4 0
H o ld e n v i lle , O K  7 4 8 4 8 -9 2 9 5
P h o n e : 4 0 5 -3 7 9 -6 4 0 0  F a x : 4 0 5 -3 7 9 -6 4 9 6
6 2  m ile s  f r o m  L e x in g to n  A ssessm en t a n d  R e c e p t io n  C e n te r

C C A /G re a t  P la in s  C o r r e c t io n a l F a c i li t y  (2 5 0  m a le )
P e r  D ie m  $ 4 6 .3 7  +  M ed ic a l/s e c u r ity  cost9
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Private Prisons htto://www.doc.etate.ok.us/doc8(orivateD.htrT

T o m  M a r t in ,  W a rd e n  
H ig h w a y  2 8 1  S o u th , P .O . B o x  1 0 1 8  
H in t o n , O K  7 3 0 4 7
P h o n e : 4 0 5 -5 4 2 -3 7 1 1  F a x : 4 0 5 -5 4 2 -3 7 1 0

Mao of private orisons with Oklahoma contracts. 

Profile of Offenders In Private Prisons with DOC Contracts 
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O k la h o m a  D e p a r tm e n t  o f  C o r re c t io n s  

P r iv a te  P r is o n  A d m in is t ra t io n  

An Overview of Oklahoma Statutory Guidelines

for Private Prison Contracting

I .  A ccord ing  to  0 . 5 .  5 7  S ec tion  5 0 2 , A P riv a te  p rison  con trac to r means:

A . a nongovernm en ta l en tity o r  pub lic  tru s t w h ich , pursuant to  a  con trac t w ith  the 
D epa rtm en t o f  C o rrec tion s , opera tes an institu tion  w ith in the D epartm en t, o r  p rov id es fo r  
the housing , ca re , and con tro l o f  inm ates and pe rfo rm s o the r functions re la ted  to  said 
responsib ilities w ith in a  m in imum  o r  m edium  security le v e l fa c ility  n o t ow ned by the 
D epa rtm en t but ope ra ted  by  the con tra c to r ; o r

B . a nongove rnm en ta l entity o r  pub lic  tru s t w inch , pursuant to  a con trac t w ith  the U n ited  
S tates o r  ano th e r state, p rov id es f o r  the  housing  care and c on tro l o f  m in im um  o r  m ed ium  
secu rity inm ates in  the custody o f  the U n ited  States o r  another state, and pe rfo rm s o th e r 
func tion s re la ted  t o  said responsib ilities w ith in  a fac ility  ow ned  o r  opera ted  by  the 
con trac to r.

H . O v e rv iew  o f  O .S . 5 7  S ec tion  5 6 1 , P r iv a t e  P r i jo n  C o n t ra c t in g

A . T it le  5 7  Sec tion  561 a llow s  the B o a rd  o f  C o rrec tion s  to  con trac t w ith  p riva te  p risons 
c on trac to rs  (th is inc ludes pub lic tru s ts ) f o r  the ope ra tion  o f  a  p rison . T h e  p rocess o f  
con trac ting  fo r  a p rison  is described as fo llow s .:

S tep  1 T h e  D epartm en t o f  C o rrec tion s  sha ll maintain a com prehensive file  o f  a ll c on trac to rs  
interested in and capab le o f  opera ting  an  institution , e ither ow ned b y  the departm ent o r  the 
con trac to r. The departm ent must fu rn ish  necessary app lication  fo rm s  w ith in 2 0  days to  any 
p e rson  o r  firm  w ishing to  be inc luded in  the com prehensive file .

S tep  2  I f  th e  departm ent intends to  secure the services o f  a p riva te  p rison  con trac to r, a ll 
pe rsons and firm s included in the com prehensive file  sha ll be no tified  by mail o f  such intent. 
T he  n o tifica tion  sha ll contain  a descrip tion  o f  the p ro je c t, estimated tim e schedule f o r  the 
p ro jec t, la st date o f  submitting notice o f  in terest and o th e r pertinent data.

S tep  3 P riv a te  p rison  con trac to rs  shall subm it a  le tte r expressing in terest in the p ro je c t w ith in 
3 0  days o f  the pos tm ark  date o f  the le tte r o f  no tifica tion  (S te p  2 ) .

S tep 4  The departm ent sha ll p repa re  a detailed p ro jec t p lan and subm it it to  the B o a rd  o f  
C o rre c tion s  fo r  app rova l.

S tep  5 A fte r  the B o a rd  o f  C o rrec tion s  has app roved  the detailed p ro je c t p lan, the departm ent 
sha ll select th ree to  five  con trac to rs  fo r  deta iled  consideration , The selection t o  be based on  
the com prehensive file  data , inquiries t o  fo rm e r clients, pe rfo rm ance , expertise , and capacity 
o f  the con trac to rs .

http://'wvw.doc.8tate.ok.us/doca/8tatutor.htm
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S tep  6  A  re p o rt o f  the eva lua tion  p rocedu res and recom m endations o f  the departm ent shall 
be subm itted to  th e  B o a rd  o f  C o rre c tion s  fo r  the ir independent rev iew  o f  the process.

S tep  7  T he  departm ent sha ll se lec t and negotia te con trac t te rm s w ith  the con trac to r w hoso  
qua lifications and p ro jec t p rop o sa l beat meet the c rite ria  o f  the p ro je c t description , T h e  
negotia ted  p ro je c t scope and fe e  sha ll b e  subm itted to  the  B o a rd  o f  C o rrec tion s  fo r  th e ir 
app ro va l t o  m ake an aw ard  o f  con trac t. Shou ld  the departm ent fa il to  reach a  con trac t 
agreem ent w ith  the  firs t-cho ice  con tra c to r , negotia tions sha ll beg in  w ith  the second-cho ice 
c on trac to r , and i f  agreem ent is n o t reached , negotia tions shall begin w ith  the th ird -cho ice  
con trac to r. I f  agreem ent is no t reached w ith the th ird -cho ice con trac to r, the p rocess w ill 
s ta rt o v e r a t S tep 5 .

B . In  add ition  to  the  seven steps no ted  above , T it le  5 7  Section  5 61  a lso  
p rov id es :

1. F o r  add ing con trac to rs  to  the list fo r  considerations, i f  there is 
inadequate response  to  the p ro jec t.

2 . A ssistance from  the  D epa rtm en t o f  C en tra l Serv ices in 
im p lem enting p riva te  p rison  contacting p rocedures.

3 . A u th o rity  f o r  the d ire c to r o f  tho D epartm en t o f  C en tra l Serv ices 
to  lease  state ow ned p rop e rty  in con junction  w ith  a p riva te  p rison  
contract.

4 . F o r  p riva te  p rison  con trac ts to  be fo r  a  te rm  o f  one  y ea r subject 
to  renew a l at the state's o p tio n  fo r  a  cum ulative to ta l o f  5 0  years.

5 . T h a t p riva te  p rison  con trac to rs  p rov id e  assurances w ith  regard to  
qua lifications, experience, p ro p e r staffing , financing and ability, at 
the B o a rd  o f  C o rrec tion s , p r io r  to  aw ard o f  the contract.

6 . T hat p riva te  p rison  con trac to rs  dem onstra te to  the satisfaction o f  
the B o a rd  o f  C o rrec tion s , that the c on trac to r can obta in  requ ired 
insurance o r  can p ro v id e  se lf-insu rance

7. T ha t p riva te  p rison s con trac to rs  a re  exempt fro m  leg is lation 
g ove rn ing  c o rrec tion a l em p loyees, except w ith  regard  to  au thorized  
use o f  firea rm s.

8 . T ha t any o ffen se  wh ich w ou ld  be a crim e i f  com m itted w ith in a 
state co rrec tion a l fa c ility  is a lso  a crim e i f  com m itted in a  facility 
opera ted  by a con trac to r.

9 . T hat the d ire c to r o r  his designee shall m on ito r the perfo rm ance 
o f  p riva te  p rison  con trac to rs .

10. Specia l requ irem ents when the p riva te  p rison  con trac to r 
ope ra tes a non -sta te  ow ned  fac ility . This includes granting the 
departm ent the op tion  to  purchase o r  lease tho fac ility  at a

http://Vww.cloc.etflte.ok.ua/docB/8tstutor.ntm
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p redeterm ined p rice at the beginning o f  each fisca l year. T he  
con tra c to r is  requ ired  to  p ro v id e  the serv ice in a fa c ility  that m eets 
A C A  standards. T h e  c on tra c to r m ust rece ive A C A  accred itation  
w ith in th ree years o f  com m encem ent o f  ope ra tion s o f  the fac ility .

P riya teJP rison  C on tra c to r App lication
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OKLAHOMA DEPARTMENT OF CORRECTIONS 
PRIVATE PRISON CONTRACTOR 

APPLICATION FORM INSTRUCTIONS

P a rt I . Specific  In s truc tion s

1. E n te r the  fu ll nam e o f  y o u r  com pany and the com pany=s fed e ra l em p loye r iden tification  
(F E I )  number. I f  y o u r  com pany does n o t have an F E I num ber and y o u r  com pany is an  
ind iv idual p rop rie to rsh ip , the  soc ia l secu rity num ber o f  the  p ro p rie to r m ay be substituted fo r  
the F E I  num ber. N O  O T H E R  S U B S T IT U T IO N S  A R E  P E R M IT T E D .

2 . E n te r the date y o u r  com pany w as established.

3 . E n te r the  firm  structu re . E xam p les o f  com pany structure arc  ind iv idua l p rop rie to rsh ip , 
partnersh ip , c o rp o ra tion , etc.

4 . E n te r th e  fu ll business m ailing add ress o f  y o u r com pany=s hom e o ffic e  and phone number, 
includ ing a rea  code .

5. I f  y o u r com pany=s hom e o ffic e  is loca ted  in O k lahom a and y o u  w ant a ll co rrespondence 
to  be d irected to  th e  hom e o ffic e , en te r A see  ab o v e .@  O therw ise , en ter the fu l l business 
m ailing add ress o f  y o u r c o m p a n y ^  O k lah om a o ffice , and phone number, inc lud ing aiwd 
code . I f  y o u r  com pany has no  o ffic e  in O k lahom a , en ter A n on e .@

6. L is t  the fu l l  names and titles o f  a ll p rincipa ls in y o u r com pany. P rin c ipa ls inc lude o ffice rs , 
members o f  the b o a rd  o f  d irec to rs , ow ners o f  ind iv idua l p rop rie to rsh ip s and partnersh ips, 
(inc lud ing  lim ited  pa rtn e rs ), and c o rp o ra te  s tockho lde rs  w h o  ow n  o r  c on tro l f iv e  percen t o r  
m o re  o f  the outstand ing vo ting  s tock  o f  th e  co rpo ra tion . P rin c ipa ls  m ay be ind ividua ls , 
p rop rie to rsh ip s , partnersh ips, o r  co rpo ra tion s . A ttach add itiona l sheets i f  necessary.

7. L is t  the fu l l nam es and tit le s o f  a ll k ey  personne l not listed in item  six above . K e y  
personne l w ou ld  inc lude managers, superv iso rs , and o th e r em p loyees w ith  a h igh deg ree  o f  
expertise in  the ir fie ld  and w h o  w ou ld  m ake  substantial con tribu tions t o  the ope ra tion  o f  a 
p riva te ly  ope ra ted  p rison . A ttach add itiona l sheets i f  necessary.

8. E n te r the cu rren t num ber o f  em p loyees in y o u r firm . In c lu d e  partners ac tive ly  engaged in 
the op e ra tion  o f  the firm .

9 . F o r  each type o f  serv ice listed in  item s A  th rough I, list the f i i l l  m ailing add ress o f  
subcon trac to rs  n o rm a lly  used by y o u r firm  to  p rov id e  the service. I f  subcon trac to rs a re  n o t 
n o rm a lly  used f o r  that type o f  serv ice , en te r A n on e .@  In  item  J, lis t o th e r types o f  services 
n o rm a lly  subcon trac ted  by  y o u r firm  and the  fu ll m ailing address o f  subcon trac to rs  used fo r  
each type o f  serv ice . A ttach  add itiona l sheets i f  necessary.

10. B a sed  o n  y o u r response to  item  nine above , indicate the types o f  services p rov id ed  by 
y o u r firm  w ith ou t the  use o f  subcon trac to rs. A ttach additional sheets i f  necessary.

11. C om p le te  a  separate page o f  this section fo r  each principa l and key  pe rsonne l listed in 
sections six and seven . M ak e  enough cop ies o f  page th ree t o  p rov id e  a separate page f o r

http://www.doc
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each p rin c ipa l and k e y  personne l. T h e  pages shou ld  be num bered 3 -A , 3 -B , 3 -C , etc.

N am e : E n te r the  fu ll nam e o f  the p rin c ipa l o r  key  pe rsonne l.

P o s it io n  in firm : E n te r the ir tit le .

Y ea rs  o f  experience: E n te r th e ir yea rs  o f  experience in th e ir fie ld .

A ge : E n te r th e ir age.

Y e a rs  in th is firm ; E n te r the num ber o f  y ea rs  they have been  w ith  y o u r 
com pany.

Y e a rs  as p rin c ipa l in  th e ir firm s : E n te r  the num ber o f  years they w e re  p rinc ipa ls 
in  o th e r companies.

E duca tion : F o r  each co lle g e  attended , en te r the fu ll nam e o f  the co lleg e , fu l l 
nam e o f  any deg rees rece ived , o r  A n o n e©  i f  n o  deg ree rece ived , the y e a r they 
rece ived  the ir deg ree , and th e ir a rea o f  spec ia liza tion  w ith in  the ir deg ree fie ld .

P ro fe s s ion a l o rg an iza tion  m em bersh ips: E n te r the fu l l  nam e o f  p ro fe ss ion a l 
o rg an iza tion s  th ey  be long  to .

P ro fe s s io n a l reg istra tions : F o r  each p ro fe ss ion a l reg is tra tion  (d o c to r , law ye r, 
ph ysio log is t, e tc .), lis t the  typ e  o f  reg is tra tion , the  state reg iste red , the y ea r they 
becam e reg iste red , and the ir reg is tra tion  number. A ttach  add itiona l sheets i f  
necessary.

Y e a rs  o f  p ro fe ss ion a l experience: L is t  the yea rs  th ey  have been engaged in the 
p rac tice  o f  th e ir p ro fess ion .

S p ec ia liza tion  and yea rs : L is t the  a re a (8 ) o f  spec ia liza tion  w ith in th e ir f ie ld  and 
the num ber o f  yea rs  in  that specia lty .

H a v e  y o u  e v e r been conv ic ted  o f  a fe lo n y : I f  they have n eve r been conv ic ted  o f  
a  fe lo n y , en te r A N O .@  I f  they have been conv ic ted  o f  a fe lo n y , en te r A Y E S @  
and p ro v id e  details , inc lud ing charge, circum stances, and ju risd ic tion .

Em p lo ym en t h is to ry : B eg inn ing  w ith  the ir cu rren t em p loym en t, lis t the  com pany 
nam e, title , and years o f  em p loym ent. B e  su re  to  accoun t f o r  a ll yea rs  o f  
p ro fe s s ion a l experience. In c lu d e  a b r ie f  descrip tion  o f  duties pe rfo rm ed .

12. C om p le te  a separate page o f  th is  section  fo r  each past and p resen t con trac t w ith  th e  state 
o f  O k lah om a . In c lu d e  a ll consu ltan t avid se rv ice con trac ts  w ith  a ll entities o f  the state o f  
O k lahom a . I f  y ou  h ave  n o  past o r  p resen t con trac ts  w ith  the  state o f  O k lah om a , en ter A N o  
P as t o r  P re sen t C o n tra c ts©  in  the space f o r  nam e o f  p ro jec t. M a k e  enough  cop ies o f  page 
fo u r  t o  p ro v id e  a  separate page f o r  each con trac t. T h e  pages shou ld  be numbered 4*A , 4 -B , 
4 -C , etc.

N am e  o f  p ro je c t : L is t the nam e o f  th e  con trac t p ro jec t.
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Loca tio n : L is t  a ll lo ca tion s  w here  con trac t services w e re  p rov id ed .

N am e , add ress, and contact p e rson  o f  agency: L is t the  fu l l  nam e and m ailing 
add ress o f  the agency the  con trac t w as w ith . A ls o , lis t the  fu l l nam e, tit le , and 
phone num ber, inc lud ing area code , o f  th e  p e rson  in the  agency w e  cou ld  
con tact rega rd ing  the g o od s  o r  se rv ices p rov id ed  by  y o u r  com pany.

P ro je c t p e riod : L is t the starting and end ing dates o f  the p ro je c t.

P ro je c t  cost: F o r  p ro je c ts  cu rren tly  underw ay , lis t the con trac t am ount. F o r  
com p le ted  p ro je c ts  lis t the  am oun t y o u  w e re  ac tu a lly  paid ,

P ro je c t  descrip tion : D esc rib e  the  pu rp o se  o f  the p ro je c t , y o u r  in vo lvem en t in  the 
p ro je c t, and th e  resu lts o f  the  p ro je c t . B e  su re to  no te  m a jo r activ ities y o u  
partic ipated in.

13. C om p le te  a  separate page o f  this section  f o r  a t least fiv e  past and p resent con trac ts  w ith 
p riv a te  com panies, cities, coun ties, o th e r states, and the  fed e ra l governm en t. In c lu d e  a ll 
consu ltan t and  se rv ice  con trac ts w ith  entities o th e r than the  state o f  O k lah om a . I f  y o u  have 
n o  past o r  p resent con trac ts  w ith  entities o th e r than the state o f  O k lah om a , en te r A N o  past 
o r  p resen t c on tra c ts@  in the space f o r  nam e o f  p ro jec t. M a k e  enough  cop ies o f  page f iv e  to  
p ro v id e  a separa te  page f o r  each contract. T he  pages sh ou ld  be num bered  5 -A , 5 -B , 5 -C , 
etc.

( " )  N am e o f  p ro je c t: L is t the nam e o f  th e  con trac t p ro jec t.

L o c a tio n : L is t  a ll loca tion s  w here  con trac t serv ices w e re  p rov id ed .

N am e , address, and con tac t p e rson  o f  agency: L is t the fu l l nam e and m ailing  
add ress o f  th e  agency th e  con trac t w as w ith . A ls o , lis t the fu l l nam e, title , and 
phone num ber inc lud ing area code  o f  the pe rson  in  the agency w e  c ou ld  contact 
rega rd ing  the g ood s  o r  services p rov id ed  by  y o u r com pany.

P ro je c t  pe riod : L is t the sta rting and end ing dates o f  the p ro je c t.

P ro je c t  cost: F o r  p ro je c ts  cu rren tly  underw ay , lis t the con trac t am oun t; fo r  
com p le ted  p ro je c ts , lis t the am oun t y o u  w e re  ac tu a lly  paid.

P ro je c t  descrip tion : D esc rib e  the pu rp ose  o f  the p ro je c t , y o u r  invo lvem en t in the 
p ro je c t, and the  resu lts o f  the p ro je c t. B e  su re  to  n o te  m a jo r  activ ities y o u  
partic ipated in.

14. T he  state o f  O k lahom a requ ires p riva te  p rison  con trac to rs  t o  ob ta in  certa in  insu rance 
cove rage  o r  to  p ro v id e  sc lf-insu rancc . I f  y o u r  firm  w ill b e  se lf-in su red , en te r 
A S e lf- In su re d .@

15. Y o u  a re  to  p ro v id e  certa in financia l in fo rm a tion  abou t y o u r firm . A ud ited  financia l 
statem ents m ust be  subm itted f o r  the m os t recen tly  com p le ted  y e a r and the y e a r p r io r  t o  the 
m os t recen tly  com p le ted  yea r. These aud ited financia l statem ents m ust inc lude an  aud it
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op in ion  o f  the financia l statements b y  a  C E R T IF IE D  P U B L IC  A C C O U N T A N T . O p in ions 
issued b y  A Pub lic  A c c o u n ta n t^  o r  o th e r ind iv idua ls no t licensed to  p ractice as a  C ertified  
Pub lic  A ccoun tan t,@  w ill n o t be accepted. A t a  m inimum , the  financia l statements w ill 
inc lude a  ba lance sheet, a p ro fit  and lo s s  statement, notes t o  financia l statements, and an 
op in ion  o f  the financia l statements signed by a certified  pub lic  accountant. P ro v id e  D u n  &  
B rad s tree t num bers f o r  the com pany and a ll p rinc ipa ls o f  the firm  listed in item  six.

16 . T he  app lica tion  m ust be signed by a p rincipa l, o ffic e r , o r  d irec to r o f  the firm  w h o  is 
au tho rized  to  m ake representations concern ing the firm . The signec=s-title, the firm  name, 
and the date signed a re  a lso  requ ired .

P a rt I I .  G enera l Instruc tion s

T he  com p le ted  app lica tion  and a ll attachm ents a rc  to  be m ailed to :

D enn is  Cunningham  
P riv a te  P rison s  A dm in istra to r 
O k lahom a D epartm en t o f  C o rre c tion s  
P .O .B o x  1 1 4 0 0  
O k lah om a C ity , O K  7 3 1 3 6 -0 4 0 0

A ll app lica tions m ust be com p lete . F a ilu re  t o  p rop e r ly  com p le te  a ll seciious o f  the app lication  
and attach a ll requ ired  statements w ill re su lt in  the app lica tion  being re tu rned to  you .

http://www.doc.statc.ok.u8l60/corttract.htm
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F lo rida Statutes (Supplement 1996)
CHAPTER 957: CORRECTIONAL PRIVATIZATION COMMISSION

[ F o o tn o t e  J ]

957.03 Correctional Privatization Commission. —

( 1 )  C O M M IS S IO N . T h e  C o r re c t io n a l P r iv a t iz a t io n  C o m m is s io n  is  c re a ted  f o r  th e  p u rp o s e  o f  e n te r in g  in to  c o n tra c ts  w ith  c o n tra c to rs  f o r  the 
d e s ig n in g , fin a n c in g , a c q u ir in g , le a s in g , c o n s t ru c t in g , a n d  o p e ra t in g  o f  p r iv a te  c o r r e c t io n a l fa c i li t ie s . F o r  a d m in is t ra t iv e  p u rp o se s , the  c o m m is s io n  is 
c re a te d  w ith in  the D e p a r tm e n t  o f  M a n a g e m e n t S e rv ic e s . T h e  c o m m is s io n  m a y  e n te r  in to  c on tra c ts  w ith  c o n tra c to rs  f o r  the d e s ig n in g , f in a n c in g , 
a c q u ir in g , le a s in g , a n d  c o n s t ru c t in g  o f  p r iv a te  ju v e n i le  c o m m itm e n t fa c i li t ie s .

( 2 )  M E M B E R S ;  Q U A L IF IC A T IO N S .  T h e  c o m m is s io n  s h a l l c o n s is t  o f  f i v e  m em b e rs  a p p o in te d  b y  th e  G o v e rn o r ,  n on e  o f  w h om  m a y  b e  an 
e m p lo y e e  o f  the D e p a r tm e n t  o f  C o r re c t io n s  o r  the  D e p a r tm e n t  o f  J u v e n i le  Ju s t ic e , o n e  o f  w h om  m u s t b e  a  m in o r i t y  p e rson  as d e fin e d  in  s. 
2 8 8 . 7 0 3 ( 3 ) ,  a n d  fo u r  o f  w h o m  m u s t b e  e m p lo y e d  b y  th e  p r iv a te  se c to r . A  c o m m is s io n e r  m a y  n o t  h a v e  been  an  e m p lo y e e  o r  a  c o n tra c t v e n d o r  o f  o r  a  
c o n su lta n t  to  the  d e p a rtm e n t o r  th e  D e p a r tm e n t  o f  J u v e n i le  Ju s t ic e , o r  an  e m p lo y e e  o r  a  c o n tra c t v e n d o r  o f  o r  a  c o n su lta n t to  a b id d e r , f o r  2  y e a rs  
p r i o r  to  a p p o in tm en t to  th e  c o m m is s io n  and  m a y  n o t  b e c om e  an  e m p lo y e e  o r  a  c o n tra c t v e n d o r  o f  o r  a  c o n su lta n t t o  th e  d ep a rtm en t o r  th e  D e p a rtm e n t 
o f  J u v e n i le  Ju s t ic e , o r  an  e m p lo y e e  o r  a c o n t ra c t  v e n d o r  o f  o r  a  c o n su lta n t to  a b id d e r , f o r  2  y e a rs  f o l lo w in g  th e  te rm in a t io n  o f  the  a p p o in tm en t to  the 
c o m m is s io n .

( 3 )  T E R M S ,  O R G A N IZ A T IO N ,  A N D  M E E T IN G S .

(a )  T h e  te rm  o f  o f f i c e  f o r  a  m e m b e r  o f  the  c o m m is s io n  is  4  y e a rs .

(b )  A  v a c a n c y  s h a ll be f i l le d  in  the  s am e  m an n e r as th e  o r ig in a l a p p o in tm en t and  s h a ll b e  f o r  th e  re m a in d e r  o f  th e  u n e xp ire d  te rm  o n ly .

( c )  T h e  G o v e rn o r  s h a ll a p p o in t  f r o m  a m o n g  th e  m em b e rs  a  c h a ir  and  a  v ic e  c h a ir  f o r  te rm s  o f  2  y e a rs  each .

(d )  M e m b e rs  o f  the  c o m m is s io n  s h a ll s e rv e  w ith o u t c om p e n sa t io n  b u t a re  e n tit le d  to  re im b u rs em en t f o r  p e r  d iem  and  tra v e l exp en ses  p u rsu an t to  s. 
1 1 2 . 0 6 1 .

( e )  T h e  c om m is s io n  m a y  e m p lo y  an  e x e c u t iv e  d i r e c to r  and  su ch  s t a f f  as is  n e c e s sa ry , w ith in  th e  lim it s  o f  le g is la t iv e  a p p ro p ria t io n . T h e  c om m is s io n  
m a y  re ta in  su ch  c o n su lta n ts  as it d e em s  n e c e s sa ry  to  a c c om p lis h  its  m is s io n . N e ith e r  the  e x e c u t iv e  d i re c to r  n o r  a n y  c on su lta n t re ta in ed  b y  the 
c o m m is s io n  m a y  h a v e  b een  an  e m p lo y e e  o r  a  c o n tra c t v e n d o r  o f  o r  a  c o n su lta n t t o  th e  d ep a rtm en t o r  th e  D e p a r tm e n t o f  J u v e n ile  Ju stic e , o r  an 
e m p lo y e e  o r  a c o n tra c t v e n d o r  o f  o r  a  c o n su lta n t to  a  b id d e r , f o r  2  y e a rs  p r io r  to  e m p lo y m e n t  w ith  th e  c o m m is s io n  and  m a y  n o t b e c om e  an  e m p lo y e e  
o r  a  c o n tra c t v e n d o r  o f  o r  a  c o n su lta n t to  th e  d e p a rtm en t o r  the  D e p a rtm en t o f  J u v e n i le  Ju s t ic e , o r  an  e m p lo y e e  o r  a  con tra c t v e n d o r  o f  o r  a  c o n su lta n t 
to  a  b id d e r , f o r  2  y e a rs  f o l lo w in g  te rm in a t io n  o f  e m p lo y m e n t  w ith  the  c o m m is s io n .



( 0  T h e  c om m is s io n  s h a l l m e e t u p o n  the  c a l l  o f  the  c h a ir  o r  a m a jo r i t y  o f  the  m em be rs  o f  th e  c o m m is s io n . A  m a jo r i ty  o f  the  m em b e rs  o f  the 
c o m m is s io n  c o n s titu te s  a  q u o ru m .

(g )  In  a c c o rd an ce  w ith  a l l  p ro v is io n s  o f  law , the c o m m is s io n  m a y  le a s e  such  o f f i c e  sp a c e  a s  is  n e c e s sa ry , w ith in  the  lim its  o f  le g is la t iv e  
a p p ro p r ia t io n .

( 4 )  D U T IE S .

( a )  T h e  c om m is s io n  s h a l l e n te r  in to  a c o n tra c t o r  c o n tra c ts  w ith  o n e  c o n t ra c to r  p e r  fa c i l i t y  f o r  th e  d e s ig n in g , a cq u ir in g , f in a n c in g , le a s in g , 
c o n s tru c tin g , and  o p e ra t in g  o f  that fa c i l i t y  o r ,  i f  s p e c i f ic a l ly  a u th o r iz e d  b y  the L e g is la tu re , s e p a ra te ly  c on tra c t f o r  a n y  such  s e rv ic e s . T h e  c om m is s io n  
s h a ll n o t e n te r in to  a n y  c o n tra c t to  d e s ig n , a cq u ire , f in a n c e , le a se , c on s tru c t, o r  o p e ra te  m o re  th an  tw o  p r iv a te  c o r re c t io n a l fa c i li t ie s  w ith o u t sp e c ific  
le g is la t iv e  a u th o r iz a t io n .

( b )  In  its  requ est f o r  p ro p o s a ls , th e  c om m is s io n  s h a ll in v ite  in n o v a t io n  an d  s h a ll n o t re q u ire  u se  o f  p ro to ty p e  d e s ign s  o f  state c o r re c t io n a l fa c i li t ie s  
sp e c ifie d  o r  d e s ig n ed  b y  o r  f o r  th e  d ep a rtm en t o r  o f  state ju v e n i le  fa c i li t ie s  sp e c ifie d  o r  d e s ig n e d  b y  o r  f o r  the D e p a rtm en t o f  J u v e n i le  Ju s t ic e . T h e  
c om m is s io n  s h a ll n o t re q u ire  the use  o f  an y  p ro to ty p e  d e s ig n  tha t s p e c ia lly  advan tages a n y  c o n tra c to r .

( c )  T h e  c om m is s io n  m u s t re p o r t  to  the S p e a k e r o f  th e  H o u s e  o f  R e p re se n ta t iv e s  and the  P re s id e n t  o f  the S en a te  b y  D e c e m b e r  1 each  y e a r  o n  the  
status a n d  e ffe c t iv e n e s s  o f  th e  fa c i li t ie s  u n d e r its  m an ag em en t. E a c h  re p o r t  m u st a ls o  in c lu d e  a  c om p a r is o n  o f  re c id iv ism  ra te s  f o r  inm a te s  o f  p riv a te  
c o r re c t io n a l fa c i li t ie s  t o  the  re c id iv ism  ra tes f o r  inm a te s  o f  c om p a ra b le  fa c i lit ie s  m an aged  b y  th e  d ep a rtm en t.

( 5 )  A D O P T IO N  O F  R U L E S .  T h e  c om m is s io n  m a y  a d op t ru le s  n e c e s sa ry  to  c a r y  o u t  its  c o n tra c t in g  and  m o n ito r in g  du tie s  p ro v id e d  u n d e r th is  
ch ap te r.

H i s t o r y :  s. 4 0 ,  c h . 9 3 - 4 0 6 ;  s . 1 , ch . 9 4 - 1 4 8 ;  s. 5 5 ,  c h . 9 6 - 3 1 2 ;  s . 2 1 ,  c h . 9 6 - 4 2 2 .

[ F o o t n o t e  1 ]  N o te . S e c t io n  5 9 ,  c h . 9 6 - 3 1 2 ,  p ro v id e s  tha t " th e  p ro v is io n s  o f  ss. 9 5 7 .0 3  a n d  9 5 7 .0 4 ,  F lo r id a  S ta tu te s , a s  am en d e d  b y  th is  ac t, 
s h a ll a p p ly  to  c o n tra c ts  aw a rd e d  o n  o r  a fte r  J u ly  1 , 1 9 9 6 . "

[F o o tn o te  7 ]

957.04 Contract requirements. —
( 1 )  A  c o n tra c t e n te re d  in to  u n d e r th is  ch ap te r f o r  th e  o p e ra t io n  o f  p r iv a te  c o r re c t io n a l fa c i li t ie s  s h a ll m a x im iz e  the c o s t s a v in g s  o f  such  fa c i li t ie s  and 
s h a ll:

( a )  B e  n eg o tia ted  w ith  th e  f i rm  fo u n d  m o s t q u a li f ie d . H o w e v e r , a  c o n tra c t f o r  p r iv a te  c o r re c t io n a l s e rv ic e s  m a y  no t be en te red  in to  b y  the c om m is s io n  
u n le s s  th e  c o m m is s io n  d e te rm in e s  that the c o n t ra c to r  h as  d em on s t ra te d  tha t i t  h a s : 1 . T h e  q u a li f ic a t io n s , e x p e rie n c e , and  m an ag em en t p e rs o n n e l 
n e c e ssa ry  to  c a r ry  o u t  th e  te rm s  o f  the  con tra c t. 2 . T h e  a b i li t y  t o  e x p e d ite  the  s it in g , d e s ig n , a n d  c o n s tru c t io n  o f  c o r re c t io n a l fa c i li t ie s . 3 . T h e  a b i li ty  
to  c o m p ly  w ith  a p p lic a b le  la w s , c o u r t  o rd e rs , and  n a t io n a l c o r re c t io n a l s tanda rd s .



( b )  In d e m n ify  the  state an d  the  d e p a rtm en t , in c lu d in g  th e ir  o f f i c i a ls  a n d  ag en ts , ag a in st a n y  an d  a l l  l i a b i l i t y , in c lu d in g , bu t n o t lim ite d  to , c iv i l  r ig h ts  
l ia b i li t y . P r o o f  o f  s a t is fa c to ry  in su ra n c e  is  re q u ire d  in  an  am ou n t to  be  d e te rm in ed  b y  the  c o m m is s io n , f o l lo w in g  c o n su lta t io n  w ith  the  D iv is io n  o f  
R is k  M an ag em en t o f  the  D e p a r tm e n t  o f  In su ra n c e . N o t  le s s  th an  3 0  d a y s  p r io r  to  the  re le a s e  o f  e a ch  re q u e s t f o r  p ro p o s a ls  b y  the  c om m is s io n , the 
c om m is s io n  s h a ll re q u e s t the  w rit te n  re c om m en d a t io n  o f  the d iv is io n  re g a rd in g  in d em n if ic a t io n  o f  the  state and  the d ep a rtm en t u n d e r th is p a rag rap h . 
W ith in  15  d a y s  a f te r  su ch  re q u e s t , the  d iv is io n  s h a ll p ro v id e  a  w ritte n  re c om m en d a t io n  to  th e  c o m m is s io n  re g a rd in g  the am ou n t and  m an n e r o f  such 
in d em n if ic a t io n . T h e  c o m m is s io n  s h a l l a d o p t the d iv is io n 's  re c om m en d a t io n  u n le s s , b ased  o n  s u b s ta n tia l c om p e te n t e v id e n ce , the c om m is s io n  
d e te rm in e s  a  d i f fe re n t  am o u n t an d  m a n n e r o f  in d em n if ic a t io n  is  su ff ic ie n t .

( c )  R e q u ire  that the c o n tra c to r  s e e k , o b ta in , and  m a in ta in  a c c red ita t io n  b y  the A m e ric a n  C o r re c t io n a l A s s o c ia t io n  f o r  the fa c i li t y  u n d e r that con trac t. 
C om p lia n c e  w ith  am en dm en ts  t o  the  a c c re d ita t io n  s tan d a rd s  o f  the a s so c ia t io n  is re q u ire d  u p o n  th e  a p p ro v a l o f  such am endm en ts  b y  the c om m is s io n .

(d )  R e q u ire  tha t th e  p ro p o s e d  fa c i li t ie s  and  the  m an ag em en t p la n s  f o r  the inm a te s  m ee t a p p lic a b le  A m e r ic a n  C o r re c t io n a l A s so c ia t io n  standard s and  
the  re q u irem en ts  o f  a l l  a p p lic a b le  c o u r t  o rd e rs  a n d  sta te  law .

( e )  E s ta b lis h  o p e ra t io n s  s tan d a rd s  f o r  c o r re c t io n a l fa c i li t ie s  su b je c t to  the  c on tra c t. T h e  c o m m is s io n  m a y  w a iv e  an y  ru le , p o lic y , o r  p ro c e d u re  o f  the 
d ep a rtm en t re la te d  to  the  o p e ra t io n s  s tand a rd s  o f  c o r re c t io n a l fa c i li t ie s  that a re  in con s is ten t w ith  the  m is s io n  o f  the  c om m is s io n  to  e s tab lish  
c o s t -e ffe c t iv e , p r iv a te ly  o p e ra te d  c o r re c t io n a l fa c i li t ie s .

( f )  R e q u ire  th e  c o n t ra c to r  to  be  re s p o n s ib le  f o r  a  ra n g e  o f  d e n ta l, m e d ic a l, a nd  p s y c h o lo g ic a l s e rv ic e s ; d ie t ; e d u c a t io n ; and  w o rk  p ro g ram s  at le a s t 
e q u a l to  th o se  p ro v id e d  b y  th e  d e p a rtm en t in  c o m p a ra b le  fa c i li t ie s . T h e  w o rk  and ed u c a t io n  p ro g ra m s  m u s t b e  d e s igned  to  re d u c e  re c id iv ism , and  
in c lu d e  o p p o r tu n it ie s  to  p a r t ic ip a te  in  su ch  w o r k  p ro g ram s  as a u th o r iz e d  p u rsu an t to  s. 9 4 6 .0 0 6 .

(g )  R e q u ire  th e  s e le c t io n  an d  a p p o in tm e n t o f  a  fu l l - t im e  c o n tra c t m o n ito r . T h e  con tra c t m o n i t o r  s h a ll b e  a p p o in ted  and su p e rv ised  b y  the c om m is s io n . 
T h e  c o n tra c to r  is  re q u ire d  to  re im b u rs e  the  c o m m is s io n  f o r  the  s a la r y  and  exp en ses  o f  the c o n tra c t m o n ito r . I t  is  the o b lig a t io n  o f  the  c o n tra c to r to  
p ro v id e  su itab le  o f f i c e  space  f o r  the c o n tra c t m o n ito r  at the c o r re c t io n a l fa c i li ty . T h e  c o n tra c t m o n it o r  s h a ll h a v e  u n lim ite d  access to  the c o rre c t io n a l 
fa c i li ty .

(h )  B e  f o r  a p e r io d  o f  3  y e a rs  a n d  m a y  b e  re n ew e d  f o r  su c c e ss iv e  2 - y e a r  p e r io d s  th e re a fte r . H o w e v e r , the sta te  is  n o t o b lig a te d  f o r  an y  p a ym en ts  to  
the c o n t ra c to r  b e y o n d  c u rre n t a n n u a l a p p ro p r ia t io n s .

( 2 )  E a ch  c on tra c t e n te re d  in to  f o r  the  d e s ig n  and  c o n s tru c t io n  o f  a  p r iv a te  c o r re c t io n a l fa c i l i t y  o r  ju v e n i le  c om m itm en t fa c i li ty  m ust in c lu d e :

( a )  N o tw ith s ta n d in g  a n y  p ro v is io n  o f  c h a p te r 2 5 5  to  th e  c o n t ra ry , a  s p e c ific  p ro v is io n  a u th o r iz in g  th e  u se  o f  ta x -e x em o t fin a n c in g  th rou gh  the 
is su an ce  o f  ta x -e x em p t b o n d s , c e rt i f ic a te s  o f  p a rt ic ip a t io n , le a se -p u rc h a s e  a g re em en ts , o r  o th e r  ta x -e x e m p t fin a n c in g  m e th od s . P u rsu an t to  s.
2 5 5 .2 5 ,  a p p ro v a l is  h e re b y  p ro v id e d  f o r  the le a se -p u rc h a se  o f  up  to  tw o  p r iv a te  c o r re c t io n a l fa c i li t ie s  a n d  a n y  o th e r  fa c i li ty  a u th o riz e d  b y  the G e n e ra l 
A p p ro p r ia t io n s  A c t.

( b )  A  sp e c ific  p ro v is io n  re q u ir in g  th e  d e s ig n  an d  c o n s tru c tio n  o f  the  p ro p o se d  fa c i li t ie s  to  m ee t th e  a p p lic a b le  s tanda rd s o f  the A m e ric a n  C o r re c t io n a l 
A s so c ia t io n  and  the re q u irem en ts  o f  a l l  a p p lic a b le  c o u r t  o rd e rs  a n d  state law .



( c )  A  s p e c if ic  p ro v is io n  re q u ir in g  th e  c o n t ra c to r , and  n o t th e  c o m m is s io n , to  o b ta in  the F in anc ing  re q u ire d  to  d e s ig n  and  c o n s tru c t the  p riv a te  
c o r re c t io n a l fa c i l i t y  o r  ju v e n i le  c o m m itm e n t fa c i l i t y  b u i lt  u n d e r th is  ch ap te r.

(d )  A  s p e c if ic  p ro v is io n  s ta ting  tha t the  sta te  is  n o t  o b lig a te d  f o r  a n y  p a ym en ts  that e x c e ed  th e  am ou n t o f  the c u r re n t  a n n u a l a p p ro p ria t io n .

(3 )

( a )  E a c h  c o n tra c t f o r  the  d e s ig n in g , f in a n c in g , a c q u ir in g , le a s in g , c o n s tru c t in g , a n d  o p e ra t in g  o f  a  p r iv a te  c o r re c t io n a l fa c i l i t y  s h a ll be su b je c t to  ss.
2 5 5 . 2 5 0 2  a n d  2 5 5 .2 5 0 3 .

(b )  E a c h  c o n tra c t f o r  the  d e s ig n in g , f in a n c in g , a c q u ir in g , le a s in g , a n d  c o n s tru c t in g  o f  a  p r iv a te  ju v e n i le  c o m m itm e n t fa c i l i t y  s h a ll be su b je c t to  ss.
2 5 5 . 2 5 0 2  a n d  2 5 5 .2 5 0 3 .

( 4 )  A  c o n tra c t en te red  in to  u n d e r th is  c h a p te r  d o e s  n o t a c c o rd  th ird -p a r ty  b e n e fic ia ry  s ta tus to  a n y  inm a te  o r  ju v e n i le  o f fe n d e r  o r  to  an y  m em b e r o f  
the g e n e ra l p u b lic .

( 5 )  E a c h  c o n tra c t e n te red  in to  b y  th e  c o m m is s io n  m u s t in c lu d e  su b s ta n tia l m in o r i t y  p a rt ic ip a t io n  u n le s s  d em on s t ra te d  b y  e v id e n c e , a fte r  a  g o o d  fa ith  
e f f o r t ,  as  im p n  .d e a l and  m u s t a ls o  in c lu d e  a n y  o th e r  re q u irem en ts  th e  c o m m is s io n  c o n s id e rs  n e c e s sa ry  and  a p p ro p r ia te  f o r  c a rry in g  o u t the p u rp o se s  
o f  th is  c h ap te r .

( 6 )  N o tw ith s ta n d in g  [F o o tn o t e  2 ]  s . 2 5 3 . 0 2 5 ( 8 ) ,  th e  B o a rd  o f  T ru s te e s  o f  th e  In te rn a l Im p ro v e m e n t  T ru s t  F u n d  n e ed  n o t a p p ro v e  a  le a se -p u rc h a se  
a g re em en t n e g o t ia te !  b y  th e  c o m m is s io n  i f  th e  c om m is s io n  f in d s  tha t th e re  is  a  n eed  to  e x p e d ite  th e  le a se -p u rc h a s e .

( 7 )

( a )  N o tw ith s ta n d in g  s. 2 5 3 .0 2 5  o r  s . 2 8 7 . 0 5 7 ,  w h e n e v e r  the  c o m m is s io n  f in d s  it  to  be in  the  b e s t in te re s t o f  t im e ly  s ite  a c q u is it io n , it m a y  con tra c t 
w ith o u t the  n eed  f o r  c om p e t it iv e  s e le c t io n  w ith  o n e  o r  m o re  a p p ra ise rs  w h o s e  n am es a re  c o n ta in e d  o n  th e  lis t  o f  a p p ro v e d  ap p ra ise rs  m a in ta in ed  by  
th e  D iv is io n  o f  S ta te  L a n d s  o f  the D e p a r tm e n t  o f  E n v iro n m e n ta l P ro te c t io n  in  a c c o rd an ce  w ith  [F o o tn o t e  3 ]  s. 2 5 3 .0 2 5 ( 7 ) ( b ) .  In  those  in s tances  
w h en  the  c o m m is s io n  d i re c t ly  c o n tra c ts  f o r  a p p ra is a l s e rv ic e s , i t  s h a ll a ls o  c o n tra c t w ith  an  a p p ro v e d  a p p ra is e r  w h o  is  n o t e m p lo y e d  by  the sam e 
a p p ra is a l f i rm  f o r  re v ie w  se rv ic e s .

(b )  N o tw ith s ta n d in g  [F o o tn o te  3 )  s . 2 5 3 . 0 2 5 ( 7 ) ,  th e  c o m m is s io n  m a y  n eg o tia te  and  e n te r in to  le a se -p u rc h a s e  ag re em en ts  b e fo re  an  app ra isa l is  
o b ta in e d . A n y  such a g re em en t m u s t sta te  that the  f in a l p u rch a se  p r ic e  c a n n o t e x c e ed  the m a x im u m  v a lu e  a l lo w e d  b y  law .

[ F o o t n o t e  4 ]  ( 8 )  F o r  th e  1 9 9 6 - 1 9 9 7  f i s c a l y e a r  o n ly ,  th e  C o r r e c t io n a l P r iv a t iz a t io n  C o m m is s io n  m a y  e x p e n d  a p p ro p r ia te d  fu n d s  to  a ss is t in  
d e f ra y in g  im p ac t co sts  th a t a re  in c u r re d  b y  a m u n ic ip a lity  o r  c o u n ty  and  a re  a ssoc ia ted  w ith  th e  o p e n in g  and  o p e ra t in g  o f  a  fa c i li t y  u n de r the au th o rity  
o f  th e  c o m m is s io n  and  w ith in  tha t m u n ic ip a li t y  o r  c o u n ty . T h e  am ou n t that m a y  be p a id  u n d e r th is  su b sec tion  f o r  a n y  fa c i l i t y  m a y  n o t exceed  1 
p e rc e n t o f  the  fa c i l i t y  c o n s tru c t io n  c o s t , le s s  a n y  b u i ld in g  and  c o n s tru c t io n  im p ac t fe e s  im p o se d  d u r in g  the  p e rm it t in g  p ro c e s s  f o r  the fa c i li ty . T h is  
s u b se c tio n  a p p lie s  o n ly  to  fa c i li t ie s  c o n tra c te d  u n d e r the a u th o r ity  o f  the  1 9 9 6 - 1 9 9 7  G e n e ra l A p p ro p r ia t io n s  A c t . T h is  su b se c tio n  is  re p e a le d  on  Ju ly  
1 , 1 9 9 7 .



H i s t o r y :  s. 4 0 ,  ch . 9 3 - 4 0 6 ;  s . 2 ,  ch . 9 4 - 1 4 8 ;  s. 5 6 ,  c h . 9 6 - 3 1 2 ;  s . 1 3 , c h . 9 6 - 4 2 0 ;  s. 2 2 ,  c h . 9 6 - 4 2 2 .

[ F o o t n o t e  1 ]  N o te . S e c t io n  5 9 ,  c h . 9 6 - 3 1 2 ,  p ro v id e s  th a t " th e  p r o v is io n s  o f  ss. 9 5 7 .0 3  an d  9 5 7 . 0 4 ,  F lo r id a  S ta tu te s , a s  am e n d e d  b y  th is  ac t, 
s h a ll a p p ly  to  c o n tra c ts  aw a rd e d  o n  o r  a f te r  J u ly  1 , 1 9 9 6 . "

[ F o o t n o t e  2 ]  N o t e .  R e d e s ig n a te d  a s  s . 2 5 3 . 0 2 5 ( 7 )  b y  s. 2 ,  c h . 9 4 - 2 4 0 .

[ F o o t n o t e  3 ]  N o t e .  S e c t io n  2 5 3 . 0 2 5 ( 7 )  w a s  re d e s ig n a te d  a s  s . 2 5 3 . 0 2 5 ( 6 )  b y  s. 2 ,  c h . 9 4 - 2 4 0 .

[ F o o t n o t e  4 ]  N o te . S e c t io n  1 3 , c h . 9 6 - 4 2 0 ,  a d d e d  su b se c t io n  ( 8 )  " in  o r d e r  to  im p le m e n t  S p e c i f ic  A p p ro p r ia t io n  5 7 1  o f  th e  1 9 9 6 - 1 9 9 7  G e n e ra l 
A p p ro p r ia t io n s  A c t ."

957.05 Requirements for contractors operating private correctional facilities. —

( 1 )  E a c h  c o n t ra c to r  e n te r in g  in to  a  c o n tra c t u n d e r th is  c h a p te r is  l i a b le  in  to r t  w ith  re sp e c t to  th e  c a re  and  c u s to d y  o f  inm a te s  u n d e r its  su p e rv is io n  
and  f o r  a n y  b re a ch  o f  c o n t r a c t  S o v e re ig n  im m u n ity  m a y  n o t be  ra is e d  b y  a  c o n tra c to r , o r  th e  in s u re r  o f  tha t c o n t ra c to r  o n  th e  c o n tra c to r 's  b e h a lf , as a 
d e fe n se  in  a n y  a c tio n  a r is in g  o u t  o f  the  p e r fo rm a n c e  o f  a n y  c o n tra c t e n te re d  in to  u n d e r th is  c h a p te r o r  as a  d e fe n se  in  to r t , o r  a n y  o th e r  a p p lic a t io n , 
w ith  re sp e c t to  the  c a re  an d  c u s to d y  o f  inm a te s  u n d e r the  c o n tra c to r 's  s u p e rv is io n  and  f o r  a n y  b re a ch  o f  c on tra c t .

( 2 )

( a )  T h e  t ra in in g  re q u irem e n ts , in c lu d in g  in s e rv ic e  t ra in in g  re q u irem e n ts , f o r  e m p lo y e e s  o f  a  c o n t ra c to r  that a s sum es  th e  re s p o n s ib i li ty  f o r  the  
o p e ra t io n  and  m a in ten an ce  o f  a p r iv a te  c o r re c t io n a l fa c i li t y  m u s t m e e t o r  e x c e ed  the re q u irem en ts  f o r  s im i la r  e m p lo y e e s  o f  the  d ep a rtm en t o r  the 
tra in in g  re q u irem en ts  m an da ted  f o r  a c c re d ita t io n  b y  the A m e r ic a n  C o r re c t io n a l A s s o c ia t io n , w h ic h e v e r o f  th o se  re q u irem en ts  a re  the m o re  
d em and in g . A l l  e m p lo y e e  t ra in in g  e xp en se s  a re  the re s p o n s ib i li ty  o f  the  c o n tra c to r .

(b )  E m p lo y e e s  o f  a c o n tra c to r  w h o  a re  re s p o n s ib le  f o r  the  s u p e rv is io n  o f  inm a te s  sh a ll h a v e  the  sam e  le g a l a u th o r ity  to  r e ly  o n  n o n d e a d ly  and d e a d ly  
fo rc e  a s  d o  s im i la r  e m p lo y e e s  o f  the  d ep a rtm en t.

( 3 )  A n y  c o n t ra c to r  o r  p e rs o n  e m p lo y e d  b y  a c o n tra c to r  o p e ra t in g  a  c o r re c t io n a l o r  d e te n tio n  fa c i l i t y  p u rsu an t to  a c o n tra c t e x e c u te d  u n d e r th is ch ap te r 
s h a ll b e  e x em p t f r o m  th e  re q u irem e n ts  o f  c h a p te r 4 9 3 ,  re la t in g  to  lic e n s u re  o f  p r iv a te  in v e s t ig a to rs  and  se cu rity  o f f ic e r s .

H i s t o r y :  s . 4 0 ,  c h . 9 3 - 4 0 6 ;  s. 5 7 ,  c h . 9 6 - 3 1 2 .

957.07 Cost-saving requirements. —

T h e  c o m m is s io n  m a y  n o t  e n te r  in to  a  c o n tra c t o r  se rie s  o f  c o n tra c ts  u n le s s  th e  c o m m is s io n  d e te rm in e s  tha t the c o n tra c t o r  se r ie s  o f  c o n tra c ts  in  to ta l 
f o r  th e  fa c i l i t y  w i l l  re s u lt  in  a  c o s t s a v in g s  to  the  state o f  a t le a s t 7  p e rc e n t o v e r  the  p u b lic  p ro v is io n  o f  a s im i la r  fa c i l i t y . S u c h  c o s t s a v in g s  as 
d e te rm in ed  b y  the c o m m is s io n  m u s t be based  u p on  the ac tu a l c o s ts  a s so c ia te d  w ith  the  c o n s t ru c t io n  and  o p e ra t io n  o f  s im i la r  fa c i li t ie s  o r  s e rv ic e s  as 
c e rt i f ie d  to  the  c o m m is s io n  b y  the  A u d i t o r  G e n e ra l. In  c e r t i fy in g  th e  ac tu a l c o s ts  f o r  the  d e te rm in a t io n  o f  the c o s t  s a v in g s  re q u ire d  b y  th is  se c t io n , the



A u d ito r  G e n e ra l s h a ll c a lc u la te  a l l  o f  the  c o s t c om p on en ts  tha t d e te rm in e  the inm a te  p e r d ie m  in  c o r re c t io n a l fa c i li t ie s  o f  a  su b s ta n tia lly  s im i la r  s ize , 
typ e , a n d  lo c a t io n  that a re  o p e ra te d  b y  the dep a rtm en t, in c lu d in g  a l l  a dm in is t ra t iv e  costs  a s so c ia te d  w ith  c e n tra l a dm in is t ra t io n . S e rv ic e s  tha t a re  
p ro v id e d  to  the d ep a rtm en t b y  o th e r  g o v e rn m en ta l ag en c ie s  a t n o  d ire c t  c o s t to  the d ep a rtm en t s h a ll b e  a s s ig n ed  an  e q u iv a le n t c o s t and in c lu d e d  in  the 
p e r  d iem . R e a s o n a b le  p ro je c t io n s  o f  p a ym en ts  o f  a n y  k in d  to  th e  sta te  o r  a n y  p o lit ic a l s u b d iv is io n  th e r e o f  f o r  w h ic h  d ie  p r iv a te  e n tity  w o u ld  be  lia b le  
b ecau se  o f  its  status as p r iv a te  r a th e r  than  a  p u b lic  e n t ity , in c lu d in g , b u t n o t lim ite d  to , c o rp o ra te  in c o m e  an d  s a le s  tax  p a ym en ts , s h a ll b e  in c lu d e d  as 
c o s t  s a v in g s  in  a l l such d e te rm in a t io n s . In  ad d it io n , the c o s ts  a s so c ia te d  w ith  the  ap p o in tm en t and  a c tiv it ie s  o f  e a c h  c on tra c t m o n ito r  s h a ll b e  in c lu d e d  
in  su ch  d e te rm in a tio n . In  c o u n t ie s  w h e re  the D ep a rtm en t o f  C o r re c t io n s  p a y s  its em p lo y e e s  a  c o m p e t it iv e  a re a  d i f fe re n t ia l,  the c o s t f o r  th e  p u b lic  
p ro v is io n  o f  a  s im i la r  c o r re c t io n a l fa c i l i t y  m a y  in c lu d e  tire c o m p e t it iv e  a re a  d if fe re n t ia l p a id  b y  the  d ep a rtm en t. T h e  A u d ito r  G e n e ra l s h a ll p ro v id e  a 
rep ea t d e ta i lin g  the  state c o s t t o  d e s ig n , fin a n c e , a cqu ire , le a s e , c o n s tru c t , and  ope ra te  a fa c i l i t y  s im i la r  to  the  p r iv a te  c o r re c t io n a l fa c i l i t y  o n  a p e r  
d ie m  b a s is . T h is  re p o rt s h a ll b e  p ro v id e d  to  the c om m is s io n  in  s u f f ic ie n t  t im e  that it  m a y  b e  in c lu d e d  in  th e  re q u e s t f o r  p ro p o s a ls .

H i s t o r y :  s . 4 0 ,  ch . 9 3 - 4 0 6 ;  s . 5 ,  c h . 9 4 - 1 4 8 ;  s. 5 8 ,  c h . 9 6 - 3 1 2 .

957.125 Correctional facilities for youthful offenders. —
( 1 )  T h e  C o r re c t io n a l P r iv a t iz a t io n  C o m m is s io n  m a y  e n te r  in to  c o n tra c ts  in  f is c a l y e a r 1 9 9 4 - 1 9 9 5  f o r  d e s ig n in g , f in a n c in g , a c q u ir in g , le a s in g , 
c o n s t ru c t in g , a n d  o p e ra t in g  th re e  c o r re c t io n a l fa c i lit ie s , n o tw ith s ta n d in g  s. 9 5 7 .0 7 .  T h e se  th re e  fa c i l i t ie s  s h a ll b e  d e s ig n ed  to  h a v e  a  c a p a c ity  o f  up to  
3 5 0  b e d s  each  an d  h ou se  in m a te s  sen ten ced  o r  c la s s i f ie d  as y o u th fu l o f fe n d e rs  w ith in  th e  c u s to d y  o f  th e  D e p a r tm e n t  o f  C o r re c t io n s  u n d e r c h ap te r 
9 5 8 .  T w o  o f  these  fa c i li t ie s  s h a l l  b e  d e s ig n e d  to  h ou se  y o u th fu l o f fe n d e r s  be tw een  the ag e s  o f  1 4  an d  1 8 , a n d  o n e  s h a ll b e  d e s ig n ed  to  h ou se  
y o u th fu l o f fe n d e rs  b e tw een  th e  a g e s  o f  1 9  and  2 4 .

( 2 )  T h e s e  y o u th fu l o f fe n d e r  fa c i l i t ie s  s h a ll b e  d e s ig n ed  to  p ro v id e  the  o p t im u m  c ap ac ity  f o r  p ro g ra m s  f o r  y o u th fu l o f fe n d e rs  d e s ig n ed  to  re d u c e  
re c id iv ism , in c lu d in g , bu t n o t lim ite d  to : e d u c a t io n a l and  v o c a t io n a l p ro g ra m s , substance ab u se  and  m en ta l h e a lth  c o u n se lin g , p re re le a se  o r ie n ta t io n  
an d  p la n n in g , j o b  and c a re e r  c o u n s e lin g , p h y s ic a l e x e rc is e , d is p u te  re s o lu t io n , and  li f e  s k i l ls  t ra in in g . In  o rd e r  to  e n su re  th is q u a li ty  p ro g ra m m in g , 
th e  c o m m is s io n  sh a ll g iv e  n o  m o re  than  3 0  p e rcen t w e ig h t to  c o s t  in  e v a lu a t in g  p ro p o s a ls .

( 3 )  E f fe c t iv e  J u ly  1, 1 9 9 6 , th e  a u th o r i ty  to  con tra c t f o r  th e  o p e ra t io n  o f  tw o  y o u th fu l o f fe n d e r  fa c i li t ie s  s h a l l b e  t ra n s fe r re d  f r o m  the C o r re c t io n a l 
P r iv a t iz a t io n  C o m m is s io n  to  th e  D e p a r tm e n t  o f  J u v e n ile  Ju s t ic e , an d  th o se  fa c i lit ie s  s h a ll be u sed  f o r  m a le  o r  fe m a le  c om m itte d  ju v e n i le  o f fe n d e rs . 
T h e  D e p a rtm e n t o f  J u v e n ile  Ju s t ic e  is  a u th o riz e d  to  m o d i fy  a n y  o p e ra t io n a l c on trac t w ith  the  s am e  c o n t ra c to r  to  w h om  the C o r re c t io n a l P r iv a t iz a t io n  
C o m m is s io n  aw a rd ed  the  c o n tra c t f o r  these  fa c i li t ie s , w ith o u t re b id d in g , in  o rd e r  to  c o n fo rm  w ith  the re q u irem e n ts  o f  th is  sub sec tion .

( 4 )  T h e  c om m is s io n  s h a ll s p e c ify  the a re a  in  w h ich  each  fa c i l i t y  w i l l  b e  lo c a ted  and  re q u ire  that e ach  be  lo c a te d  in  o r  n e a r a  d i f fe re n t  m e tro p o lita n  
a re a  in  a re a s  o f  the state c lo s e  to  th e  h om e  c om m un it ie s  o f  the  y o u th fu l o f fe n d e rs  they h ou se  in  o rd e r  to  a ss is t in  the  m o s t e f fe c t iv e  re h a b ilita t io n  
e f fo r t s ,  in c lu d in g  fa m i ly  v is ita t io n .

H i s t o r y :  s. 1 0 7 , c h . 9 4 - 2 0 9 ;  s. 2 3 ,  c h . 9 6 - 4 2 2 .

G e n e ra l H e lp



R e tu rn  t o  O n - lin e  S u n sh in e  H o m e  P ap e  
D is c la im e r

A n y  c om m en ts  o r  q u e s t io n s  c o n c e rn in g  O n -L in e  S u n sh in e  s h o u ld  b e  a d d re s s e d  t o : p ro b le m s@ m a i l , le g .s t a te . f I .u s

T h is  in fo rm a t io n  b ro u g h t  t o  y o u  b y  th e  S ys tem s D e v e lo p m e n t g ro u p  a t  S C R I . a n d  th e  L e g is la t iv e  D a t a  C e n te r , a  d iv is io n  o f  th e  J o in t  L e g is la t iv e  
M an a g e m e n t C om m itte e  o f  th e  F lo r i d a  L e g is la tu re .



MEMORANDUM

TO

F R O M

Honorable Glenn A. Olds 
Commissioner 
Department of Commerce 

and Economic Development

Alexis Gabay - /
Assistant Attorney General 
Commercial Section-Juneau

State of Alaska
D e p a r t m e n t  o f  L a w

Au<jj!«st 13, 1991

663-92-0061

465-3600

Applicability of 
Procurement Code to 
insurance license test 
administration

You have asked whether the State Procurement Code, 
AS 36.30, applies to contracts for the administration of insurance 
license tests by the Division of Insurance. You have stated that 
the division does not pay the testing service any money for the 
administration of the licensing examinations.

This issue was discussed in an earlier opinion concerning 
the Division of Occupational Licensing. 1989 Inf. Op. Att'y Gen. 
(Dec. 6; 663-89-0241). The testing arrangements in that situation 
appear to be identical to the arrangement employed by the Division 
of Insurance. In that opinion, we determined that the State 
Procurement Code was not applicable. Similarly, because no state 
funds are involved in the arrangement between the Division of 
Insurance and the testing service, we conclude that the State 
Procurement Code does not apply.

AS 36.30.850(b) provides that the State Procurement Code 
"applies to every expenditure of state money by the state, acting 
through an agency, under a contract . . . ."

"State money" is defined as "any money appropriated to an 
agency or spent by an agency irrespective of its source, including 
federal assistance except as otherwise specified in AS 36.30.890, 
but does not include money held in trust by an agency for a 
person." AS 36.30.990(20).

As you have described the testing arrangement, the 
division does not pay any money to the testing service. Instead, 
all test fees are paid by the applicants directly to the testing 
service. Therefore, these fees paid do not fit within the 
definition of state money, and the State Procurement Code does not 
apply to the division's arrangement with the testing service.

I hope this adequately addresses your concerns. Please 
let me know if I can be of further assistance.

AG:prm
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STEVE C O W PER, G O V E R N O R

RE PL Y TO:

□ 1031 W 4th AVENUE SUITE 200 
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907) 276-3550
FAX: (907) 275-3697

□ 1st NATIONAL CENTER
100 CUSHMAN ST. SUITE 400 
FAIRBANKS. ALASKA 99701-4679 
PHONE: (907) 452-1568 
FAX: (907) 456-1317

S ' RO. BOX K—STATE CAPITOL 
JUNEAU, ALASKA 99811-0300 
PHONE: (907) 465-3600 
FAX: (907) 463-5295

R e :  L e g a l i t y  o f  M u n i c i p a l i t y  o f
A n c h o r a g e  c h a r t e r  p r o v i s i o n  -  
r e q u i r i n g  s u p e r - m a j o r i t y  v o t e  
t o  a p p r o v e  s a l e  m u n i c i p a l  
a s s e t

O u r  F i l e :  6 6 3 - 9 0 - 0 1 9 7

D e a r  S e n a t o r  F a i k s :

Y o u  h a v e  a s k e d  o u r  o p i n i o n  r e g a r d i n g  t h e  l e g a l i t y  o f  a  
p r o v i s i o n  i n  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e ' s  ( A n c h o r a g e )  c h a r t e r  
t h a t  r e q u i r e s  a  s u p e r - m a j o r i t y  v o t e  ( 6 0 % )  o f  t h e  e l e c t o r a t e  i n  
o r d e r  t o  a p p r o v e  t h e  s a l e  o f  a  m a j o r  m u n i c i p a l  a s s e t  i f  t h e  a s ­
s e m b l y  r e f e r s  t h e  q u e s t i o n  o f  t h e  s a l e  t o  t h e  v o t e r s .  I n  p a r t i ­
c u l a r ,  y o u  q u e s t i o n  i f  i t  i s  l e g a l  f o r  a  c h a r t e r  t o  a l l o w  p a s s a g e  
o f  a n  o r d i n a n c e  b y  a  s i m p l e  m a j o r i t y  o f  t h e  a s s e m b l y ,  w h i l e  r e ­
q u i r i n g  a  s u p e r m a j o r i t y  i f  t h e  s a m e  q u e s t i o n  i s  p r e s e n t e d  a s  a  
r e f e r e n d u m  t o  t h e  v o t e r s  f o r  a p p r o v a l .  I n  s h o r t ,  i t  i s  o u r  
o p i n i o n  t h a t  t h e  c h a r t e r  p r o v i s i o n  i n  q u e s t i o n  i s  l e g a l  f o r  t h e  
r e a s o n s  e x p l a i n e d  b e l o w .

A n c h o r a g e  i s  a  h o m e  r u l e  m u n i c i p a l i t y .  U n d e r  t h e  A l a s ­
k a  C o n s t i t u t i o n ,  a r t .  1 0 ,  s e c .  1 1 ,  a  h o m e  r u l e  m u n i c i p a l i t y  m a y  
e x e r c i s e  a l l  l e g i s l a t i v e  p o w e r s  n o t  p r o h i b i t e d  b y  l a w  o r  b y  c h a r ­
t e r ,  1 /  a n d  a  l i b e r a l  c o n s t r u c t i o n  i s  g i v e n  t o  t h e  p o w e r s  o f  
m u n i c i p a l i t i e s .  2 /  I n  p a r t i c u l a r ,  w e  f i n d  n o t h i n g  i n  t h e  A l a s k a

1 /  A l a s k a  C o n s t ,  a r t .  X ,  s e c .  1 1  r e a d s :  " [ a ]  h o m e  r u l e  b o r o u g h  
o r  c i t y  m a y  e x e r c i s e  a l l  l e g i s l a t i v e  p o w e r s  n o t  p r o h i b i t e d  b y  l a w  
o r  b y  c h a r t e r . "

2 /  A l a s k a  C o n s t ,  a r t .  I ,  s e c .  1 r e a d s  i n  r e l e v a n t  p a r t :  " [ t ] h e  
p u r p o s e  o f  t h i s  a r t i c l e  i s  t o  p r o v i d e  f o r  m a x im u m  l o c a l  s e l f -  
g o v e r n m e n t  . . .  A  l i b e r a l  c o n s t r u c t i o n  i s  t o  b e  g i v e n  t o  t h e  
p o w e r s  o f  l o c a l  g o v e r n m e n t  u n i t s . 11 ( E m p h a s i s  a d d e d )  .

M a r c h  1 5 ,  1 9 9 0

T h e  H o n o r a b l e  J a n  F a i k s  
A l a s k a  S t a t e  S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1
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c o n s t i t u t i o n  o r  s t a t u t e s  t h a t  p r o h i b i t s  A n c h o r a g e  f r o m  a d o p t i n g  a  
c h a r t e r  p r o v i s i o n  r e q u i r i n g  a  s u p e r m a j o r i t y  v o t e  i n  o r d e r  t o  s e l l  
a  m a j o r  m u n i c i p a l  a s s e t  s u c h  a s  i t s  p u b l i c  u t i l i t i e s  w h e n  t h e  
a s s e m b l y  h a s  r e f e r r e d  t h e  q u e s t i o n  t o  t h e  v o t e r s .  G i v e n  t h e  h o m e  
r u l e  s t a t u s  o f  t h i s  m u n i c i p a l i t y ,  a n d  t h e  l i b e r a l  c o n s t r u c t i o n  
g i v e n  t o  p o w e r s  o f  a  h o m e  r u l e ,  m u n i c i p a l i t y  u n d e r  A r t i c l e  X ,  
S e c t i o n  1 1 ,  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  w e  b e l i e v e  t h a t  a  c o u r t  
w o u l d  f i n d  A n c h o r a g e ' s  s u p e r m a j o r i t y  p r o v i s i o n  t o  b e  v a l i d .

W e w a n t  t o  p o i n t  o u t  t h a t  t h e r e  a r e  s e v e r a l  
p r o h i b i t i o n s  t h a t  t h e  l e g i s l a t u r e  h a s  p u t  o n  h o m e  r u l e  p o w e r s .
T h e  s t a t u t o r y  p r o h i b i t i o n s  a r e  l i s t e d  i n  A S  2 9 . 1 0 . 2 0 0 ,  a n d  
s u p e r s e d e  e x i s t i n g  a n d  p r o h i b i t  f u t u r e  h o m e  r u l e  c h a r t e r s  o r  
o r d i n a n c e s  t h a t  p r o v i d e  o t h e r w i s e .  H o w e v e r ,  A S  2 9 . 1 0 . 2 0 0  d o e s  
n o t  c o n t a i n  a  p r o h i b i t i o n  a s  t o  m e t h o d  o f  s a l e  o f  h o m e  r u l e  
m u n i c i p a l  a s s e t s  n o r  d o e s  i t  p r e s c r i b e  t h e  v o t i n g  p e r c e n t a g e s  
a p p l i c a b l e  t o  p u b l i c  a p p r o v a l  ( r e f e r e n d u m  v o t e )  o f  s u c h  a  s a l e .
I n  g e n e r a l ,  a  s i m p l e  m a j o r i t y  v o t e  i s  a l l  t h a t  i s  n e e d e d  f o r  a  
r e f e r e n d u m  t o  p a s s .  S e e  A S  2 9 . 2 6 . 1 8 0 ( d ) .  H o w e v e r ,  a  h o m e  r u l e  
m u n i c i p a l i t y  i s  n o t  b o u n d  b y  t h e  i n i t i a t i v e  o r  r e f e r e n d u m  
p r o c e d u r e s  s e t  o u t  i n  A S  2 9 . 2 6 . 1 1 0  - - . 1 9 0 ,  b u t  i s  a l l o w e d  t o  
p r e s c r i b e  i t s  ow n  p r o c e d u r e s  g o v e r n i n g  u s e  o f  t h e  i n i t i a t i v e  a n d  
r e f e r e n d u m .  S e e  A S  2 9 . 1 0 . 0 3 0 ( a ) .  G i v e n  t h a t  a  h o m e  r u l e  
m u n i c i p a l i t y  c a n  e x e r c i s e  a l l  l e g i s l a t i v e  p o w e r s  n o t  p r o h i b i t e d  
b y  l a w  o r  c h a r t e r ,  w e  b e l i e v e  t h a t  t h e  c h a r t e r  p r o v i s i o n  i n  
q u e s t i o n  w o u l d  b e  f o u n d  b y  t h e  A l a s k a  S u p r e m e  C o u r t  t o  b e  l e g a l l y  
p e r m i s s i b l e .

T h e  r u l i n g  i n  L i e n  v .  C i t y  o f  K e t c h i k a n , 3 8 3  P . 2 d  7 2 1  
( A l a s k a  1 9 6 3 ) ,  s u p p o r t s  o u r  p o s i t i o n .  I n  L i e n ,  t h e  A l a s k a  
S u p r e m e  C o u r t  r u l e d  t h a t  w h e r e  a  h o m e  r u l e  m u n i c i p a l i t y  i s  c o n ­
c e r n e d ,  t h e  c h a r t e r  i s  l o o k e d  t o  i n  d e t e r m i n i n g  w h e t h e r  a  p a r t i ­
c u l a r  p o w e r  h a s  b e e n  c o n f e r r e d  u p o n  t h e  m u n i c i p a l i t y  o n  i s s u e s  o f  
p u r e l y  l o c a l  c o n c e r n .  I d .  a t  7 2 3  I n  t h a t  c a s e ,  t h e  i s s u e  c o n ­
c e r n e d  t h e  l e a s i n g  o f  c i t y  p r o p e r t y .  T h e  c h a r t e r  p r o v i s i o n  a l ­
l o w i n g  t h e  l e a s e  o f  c i t y  p r o p e r t y  w a s  r u l e d  t o  b e  c o n t r o l l i n g  
o v e r  a  s t a t u t e  t h a t  p r o h i b i t e d . t h e  l e a s e  b e c a u s e  t h e  c o u r t  f o u n d  
t h e  l e a s e  o f  c i t y  p r o p e r t y  w a s  a n  i s s u e  o f  l o c a l ,  n o t  s t a t e w i d e ,  
c o n c e r n .  I d .  U n l i k e  t h e  s i t u a t i o n  i n  L i e n , A n c h o r a g e ' s  c h a r t e r  
p r o v i s i o n  r e q u i r i n g  a  s u p e r m a j o r i t y  v o t e  m  o r d e r  t o  s e l l  a  m a j o r  
m u n i c i p a l  a s s e t  i s  n o t  c o n t r a r y  t o  a n y  s t a t u t e .
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I f  A n c h o r a g e ' s  c h a r t e r  h a d  n o t  s p e c i f i c a l l y  r e q u i r e d  
t h e  s u p e r m a j o r i t y  v o t e  o n  r e f e r e n d a  t o  a p p r o v e  s a l e  o f  m u n i c i p a l  
u t i l i t i e s ,  o u r  a n s w e r  o n  t h i s  q u e s t i o n  m i g h t  b e  d i f f e r e n t .  I n  
M a l o n e  v .  M e e k i n s , 6 5 0  P . 2 d  3 5 1  ( A l a s k a  1 9 8 2 ) ,  t h e  s u p r e m e  c o u r t  
d e c i d e d  t h a t  s u p e r m a j o r i t y  v o t i n g  r e q u i r e m e n t s  a r e  n o t  v a l i d  
u n l e s s  t h e y  a r e  s p e c i f i c a l l y  a u t h o r i z e d  b y  t h e  A l a s k a  
C o n s t i t u t i o n .  I n  a c c o r d  A b o o d v .  G o r s u c h , 7 0 3  P . 2 d  1 1 5 8  ( A l a s k a  
1 9 8 5 ) .  H e r e ,  w h i l e  A S  2 9 . 1 0 . 0 3 0 ( a )  m a n d a t e s  t h a t  a  c h a r t e r  
p r o v i d e  " p r o c e d u r e s "  f o r  t h e  i n i t i a t i v e  a n d  r e f e r e n d u m ,  w e  n o t e  
t h a t  A S  2 9 . 1 0 . 0 3 0 ( c )  p r o h i b i t s  a  c h a r t e r  f r o m  p e r m i t t i n g  t h e  
i n i t i a t i v e  a n d  r e f e r e n d u m  t o  b e  u s e d  f o r  a  p u r p o s e  p r o h i b i t e d  b y  
a r t .  X I ,  s e c .  7  o f  t h e  S t a t e  C o n s t i t u t i o n .  H o w e v e r ,  w e  h a v e  a n  
e x p r e s s  s u p e r m a j o r i t y  v o t i n g  r e q u i r e m e n t  s e t  o u t  i n  t h e  c h a r t e r  
a n d  h a v e  n o  c o n s t i t u t i o n a l  r e q u i r e m e n t  t o  t h e  c o n t r a r y .

F i n a l l y ,  w i t h  r e g a r d  t o  a  m u n i c i p a l i t y ' s  a u t h o r i t y  t o  
s e l l  i t s  p u b l i c  u t i l i t i e s ,  t h e  g e n e r a l  r u l e  i s  t h a t  n o  s a l e  o f  a  
m u n i c i p a l l y  o w n e d  u t i l i t y  c a n  o c c u r  w i t h o u t  e x p r e s s  a u t h o r i t y .
1 2 E  M c Q u i l l i n  T h e  L a w  o f  M u n i c i p a l  C o r p o r a t i o n s , § 3 5 , 3 6  a t  6 0 5  
( 3 r d  e d .  1 9 8 6  R e v ) . I n  A l a s k a ,  a l l  m u n i c i p a l i t i e s  a r e  g i v e n  t h e  
g e n e r a l  a u t h o r i t y  t o  a c q u i r e ,  m a n a g e ,  c o n t r o l ,  u s e ,  a n d  & e l l  r e a l  
a n d  p e r s o n a l  p r o p e r t y .  A S  2 9 . 3 5 . 0 1 0 ( 7 ) .  T h e r e  i s  n o  s t a t u t o r y  
r e s t r i c t i o n  o n  t h e  s a l e  o f  a  p u b l i c  u t i l i t y  v e r s u s  o t h e r  k i n d s  o f  
m u n i c i p a l  p r o p e r t y .  A n c h o r a g e  h a  ; s p e c i f i c  a u t h o r i t y  i n  i t s  
c h a r t e r  t o  s e l l  i t s  m u n i c i p a l l y  o w n e d  u t i l i t i e s  a n d  t h e  a s s e m b l y  
m a y  c o n d i t i o n  i t s  o w n  a p p r o v a l  o f  t h e  s a l e  o f  a  m u n i c i p a l  u t i l i t y  
o n  6 0  p e r c e n t  v o t e r  a p p r o v a l  a s  p r o v i d e d  f o r  i n  t h e  c h a r t e r .  
A n c h o r a g e ' s  h i g h e r  p e r c e n t a g e  v o t e r  a p p r o v a l  p r o v i s i o n  f o r  s a l e  
o f  a  m a j o r  m u n i c i p a l  a s s e t  i s  n o t  a n  u n c o m m o n  p r a c t i c e .  T h e  6 0  
p e r c e n t  a p p r o v a l  o f  t h e  e l e c t o r a t e  p r e s c r i b e d  b y  t h e  c h a r t e r  m u s t  
b e  s u b s t a n t i a l l y  c o m p l i e d  w i t h ;  o t h e r w i s e  t h e  s u b s e q u e n t  s t e p s  i n  
c o m p l e t i n g  t h e  s a l e  w i l l  b e  w i t h o u t  v a l i d i t y .  1 2 E  M c Q u i l l i n ,
§ 3 5 . 3 6  a t  6 0 5 .

I n  c o n c l u s i o n ,  w e  f i n d  n o  c o n s t i t u t i o n a l  o r  s t a t u t o r y  
p r o v i s i o n  t h a t  p r o h i b i t s  e n f o r c e m e n t  o f  A n c h o r a g e ' s  c h a r t e r  p r o ­
v i s i o n  c a l l i n g  f o r  a  t h r e e - f i f t h s  v o t e  o f  t h e  e l e c t o r a t e  i n  o r d e r  
t o  s e l l  a  m a j o r  m u n i c i p a l  a s s e t .

1 4 1



T h e  H o n o r a b l e  J a n  F a i k s
A l a s k a  S t a t e  S e n a t e
A G O  F i l e :  6 6 3 - 9 0 - 0 1 9 7

M a r c h  1 5 ,  1 9 9 0
P a g e  4

We h o p e  t h i s  a d d r e s s e s  y o u r  c o n c e r n s .  P l e a s e  d o  n o t  
h e s i t a t e  t o  c a l l  t h i s  o f f i c e  i f  y o u  h a v e  f u r t h e r  q u e s t i o n s .

S i n c e r e l y  y o u r s ,

D O U G LA S  B .  B A I L Y  
A T T O R N E Y  G E N E R A L

M a r j o r i e  L .  O d l a n d  
A s s i s t a n t  A t t o r n e y  G e n e r a l

M L O : j r
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tations on the doctrine urged hy the State tract and who had also been employed by the
are inapposite to the circumstances of this successful bidder had no personal or financialcase.'

KILA, INC., Appcllnnl, 
v .

STATE of Alaska, DEPARTMENT OF 
ADMINISTRATION, Slate of Alaska, 
Department of Corrections, and Allvcst, 
Inc.. Appellees.

No. S-5237.
Supreme Court of Alaska.

July 8, 1994.
Rehearing Denied Aug. 3, 199-1.

Unsuccessful bidder brought action to 
challenge a decision of the Department of 
Corrections (DOC) awarding a contract to 
house minimum security prisoners. The Su­
perior Court. Fourth Judicial District Fair­
banks, Rodger W, Pogues, J. pro tern., af­
firmed the Department of Administration's 
rejection of the unsuccessful bidder's protest. 
Appeal was taken. The Supreme Court, Ra- 
binowitz. J.. held that: (1) neitlie the De­
partment of Corrections nor the Department 
of Administration is covered by the Adminis­
trative Procedure Act, including its provision 
that requires a qualified, unbiased, and im­
partial hearing officer: 12) there was no indi­
cation that the hearing officer had lacked 
impartiality: (3) the Department of Correc­
tions official who was involved in the prepa­
ration of requests for proposals for the con-

jcc t ion  by (a ilin g  to t a i ic  the U t ile  w ith  (tic Nom e 

supe r io r court.

S. (m o la r  a* (he p lcatlingv in  tins case c n to m p .n i 

a c la im  o n  d ie  u tu ic r ivm g  p ro m n to ry  note 

M gne il hy C am p io n , d ie  action  can proceed, the 

ju d gm en t  o f tiie D u lr tc : Court tot the V irg in  

Is la n d i that the s u pe r io r court in  N om e lucked 

persona l p im d ic t io n  over C am p io n  is c lea rly  

based on its conc lus ion  llia t  sersice ss as im p iop- 

e r . not that im n tm t im  contacts w ith  A laska w ere  

la c k in g  g iven  p ro pe r service Fu rthe r, svc es-

interest prohibited by the Executive Branch 
Ethics Act: (4) modifications by the success­
ful bidder after it was awarded the contract 
did not nullify the contract; and (5) the Open 
Meetings Act did not apply to informal meet­
ings on the requested modifications of the 
contract.

Affirmed.

1. Stales e=107
Unsuccessful bidder’s appeal from award 

by Department of Corrections (DOC) of con­
tract to house minimum security prisoners 
was not moot, even though contract hud been 
fully performed by successful bidder, where 
unsuccessful bidder sought to recover bid 
preparation costs.
2. Public Contracts 01(1

Government agency has implied contrac­
tual duty to consider solicited bids for goods 
and services in fair and honest manner.
3. States 0*98

Neither Department of Corrections, 
which awarded contract to house minimum 
security prisoners, nor Department of Ad­
ministration. which reviewed unsuccessful 
bidder's protest, is covered by Administrative 
Procedure Act including its provision that 
requires qualified, unbiased, and impartial 
hearing officer, AS -1-1.62.3.30(3, it), 44.621160.
4. States 0=98

Informal hearings before Department of 
Administration on unsuccessful bidder's pro­
test against award hy Department of Correc­
tions (DOC) of contract to house minimum 
security prisoners were specifically exempted 
from Administrative Procedure Act, included

prt-M no  view av to w hether the State iv collulcr- 

.i lly  evlopped Iro m  con tend ing  d ia l the (ore- 

c lovure . a.i d ist inc t Irom  the de fic iency , was cl- 

tecttve. in  v iew  ' i f  the specia l interest whtclt a 

state court has in  ad ju d ic a t in g  title to rea l |it»p- 

ertv w ith in  us boundar ies . Alntluu v. Tnid .

P I d  1.87, l o t  n. o lA laska 1981). and  In  v iew  ul 

d ie  p ovn fiilitv  that persons not parties  to the 

V irg in  Is lands ac t ion  m igh t have an  interest in 

the forec losure p roceed ing . See Restatement 

(Second) o l Judgm ents V IS iS l ia l I I9 S 2 I

KILA. INC. v. STATE, DEPT. OF ADMIN.
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provision requiring qualified, unbiased, and 9. States ©=>104 
impartial hearing officer. AS 36.3n 670(u),
44.62.3301a, b), 44.62.350.
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5. States ©>98
Hearing officer who presided over un­

successful bidder's protest against award by 
Department of Corrections (DOC) of contract 
to house minimum security prisoners ilid not 
demonstrate any bias or partiality, even if he 
had been subject to Administrative Proce­
dure Act, including provision requiring quali­
fied, unbiasetl, and impartial hearing officer. 
AS 44.C2.330(a, b), -14.62.350.
6. States ©98

Alleged variances asserted by unsuccess­
ful bidder when it protested award by De­
partment of Corrections (DOC) of contract to 
house minimum security prisoners were not 
so material as to demonstrate that successful 
bidder had gained competitive advantage by 
claimed bias of hearing officer who presided 
over protests.
7. States ©=73

Department of Corrections official who 
was involved in preparation of requests for 
pro|msals for contract to house minimum se­
curity prisoners and who had also been em­
ployed by successful bidder had no personal 
or financial interest in contract that could 
have been conflict of interest under Execu­
tive Branch Ethics Act. official's involvement 
was limited to advancing some suggestions to 
change scope of work section and geographic 
anti professional criteria for selecting mem­
bers of committee to evaluate proposals. AS 
39.52.110(b). 39.52.150(a).
8. Stales ©=73

Department of Corrections official who 
wr • involved in preparation of requests for 
proposals for contract to house minimum se­
curity prisoners and who had also been em­
ployed by successful bidder had no personal 
or financial interest in contract that could 
have been conflict of interest und, thus, had 
no duty under Executive Branch Ethics Act 
to consult with Attorney General. AS 39.52.- 
240.

Alleged variances by successful bidder 
alter it was awarded contract to house mini­
mum security prisoners were not material 
and did not render contract void; legitimate 
reasons were offered for changes, need for 
changes had not been foreseen when Depart­
ment of Corrections awarded contract, con­
tract amendment was timely, state consis­
tently allowed modifications when in its best 
interest, and modification did not interfere 
with intent of contract.
10. Administrative Law and I’ rocedure 

©=124 
States ©*106
Open Meetings Act did not apply to 

informal meetings of Department of Correc­
tions (DOC) employees on requested modifi­
cations of contract to house minimum securi­
ty prisoners; meetings were teleconferences 
held between DOC employees and successful 
bidder’s president. AS 44.62.310. 44.62.- 
310(a), 44.62.312.

Robert John and William R. Satterberg, 
Jr., Fairbanks, for appellant.

Timothy W. Terrell, Asst. Atty. Gen., Of­
fice of Sp. Prosecutions ami Appeals, .Anchor­
age. ami Charles E. Cole, Attv. Gen.. Juneau, 
for appellees.

OPINION
RABINOWITZ, Justice.
This appeal arises from the Department of 

Corrections' award of a contract to .Allvest. 
Inc. for the housing of minimum security 
prisoners in the Fairbanks area. KILA. Ine. 
("KII.A"), an unsuccessful bidder, contested 
the award, exhausted its administrative ap­
peals. ami then appealed to the superior 
court. The superior court affirmed the De­
partment of Administration's decision deny­
ing KILA's protest. This appeal followed.
I. FACTS AND PROCEEDINGS

in August 1988. the Department of Correc­
tions ("DOC") received authorization to seek 
proposals for a provider of professional ser­
vices in the operation of an adult community

i
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residential center in Fairbanks.1 KILA and After issuance of the notice of intent, PEC 
Alivest, Inc. ("Allvest") submitted bids, member Lew Reece submitted a inemornn-
DOC subsequently cancelled its original Re- dum to Humphrey-Barnelt, alleging that re­
quest for Proposals ("RFP"), because a well had imposed his own values on the PEC
change in zoning requirements rendered All- proceedings and skewed the outcome. He
vest's proposal non-responsive, and because met with Ken Brown, DOC's Northern Re-
KILA submitted a bid beyond the amount of gionnl Director, and also with Humphrey-
monev that the State had allocated for the Barnett. Majoros immediately investigated
contract.5 DOC issued a new RFP in August Reece’s concerns, contacting the other PEC 
1D89.J At that time, Walter Majoros, the evaluators to determine if they thought Fe-
Director of Statewide Programs for DOC. well was biased. The other four voting tnem-
was designated by the Commissioner of hers stated that they believed Fewell was
DOC, Susan Humphrey-Barnett, to serve as impartial and that they had voted inde|ien-
its procurement officer in the matter. dently. IIumphrey-Barnett concurred with

Majoros directed Benjamin ,). Fewell. Jr.. M̂ oros’ '^termination that Reece's alkga-
DOC's Program Coordinator, to establish Uons wcre l,nfounded'
and sit as non-voting chair of a Proposal 
Evaluation Committee ("PEC") for the pur­
pose of evaluating proposals submitted by 
KILA and Allvest in response lo the new 
RFP. DOC's Ciiminnl Justice Planner, Mar­
ianne McNabb, submitted suggestions on the 
"experience and geographic location required 
for a PEC member to have an adequate 
understanding of the needs and limitations" 
of the residential center. However, she nei­
ther participated in the selection of individual 
PEC members nor contacted them regarding 
the evaluation of the bids.

Applying the RFP evaluation criteria, four 
of the PEC's five voting members rated All­
vest's proposal higher than KI LA's. Based 
on the majority vote of the PEC. Fewell 
recommended to Majoros that DOC negoti­
ate a contract with Allvest. DOC then is­
sued a notice of intent to award a contract to 
All vest. KILA protested the award.
I .  The purpose of the Request for Proposals was 

to p rov ide  hous ing  security and o ther services fur 

app ropria te ly  c lass ified offenders w h o m  DOC 

m ig h t  ass ign to the ccntc i A lternative p lace­

ment centers o f (his tvpc p rov ide  1)01 wttli 

p lacem ent options fo r some m isdem eanant o f­

fenders. and  serve as h a lfw ay  lio n  cs fo i o ffend­

ers w ho  arc be ing released back in to  the c o m m u ­
nity

2 . A lter subm iss ion  o f (he  Allvest p roposa l, ( lie  

F a irbanks  North  Star B o rough  enacted a zon ing  

change  that den ied  use of (he b u ild in g  proposed 

bv Allvest for the purpose intended  Tins left 

K IL A  as (he o n ly  u v i i lu b lc  p roposer It w .is 

a lle ge d  (hat K IL A 's  h id  w as  app rox im a te ly  > 1 3 ' • 

000  h ighe r than  Allvest s b id

Allvest’s original hid outlined a plan to 
develop a facility on Badger Road. After 
DOC issued the notice of intent to award the 
contract, local opposition to usins the Badger 
Road site developed. Aware of the pressure 
reRardinfr the location. DOC bê an to discuss 
its options. Because Allvest had proposed a 
location that met both the requirements of 
the RFP and zoning requirements, retracting 
the intent to award could have caused severe 
difficulties. Fewell, therefore, advised Mnjo- 
ros not to cancel and re-bid but “to continue 
on course and try to reach a solution" that 
would provide for use of the pro|>osed Badg­
er Road location.

On November 21. 19S9. DOC signed the 
contract with Allvest to commence January 1, 
1990, giving Allvest approximately one month 
to bring the facility up to specifications.1 On 
the same day Tananu Chiefs Conference, Inc.
( TCC"), the owner of record, was informed
J . The p ro pm a l responses Vvere due on  lit before 

-September 18, l lJ8M DOC received Allvc.xt * 

p roposa l on Septem ber 15. NIJV O n Septem ber 

17 K IL A  in fo rm ed  DOC (hat a lthough  i l  had 

d e liv e red  its p ropo ttd  to a  p rivate  de liv e ry  ser­

vice m  Fa irbanks , the w ea the r co nd ition*  were 

h i b ad  m  Juneau ih .it  p lane* were  unab le  to 

la n d . In  o rd e r to p rom ote  lutrncxx a n d  com peti­

t io n . the p ro g ram  coo rd in a to r am ended  the RI P 

to p rov ide  fo r rece ipt of K IL A  s p roposa l See 2 

AAC 12 850 (au th o r is in g  extens ion of so lic ita­

t io n .  AlIvcM objected lo  the am endm ent a l lo w ­

ing  unv extension of nrne

4 . A llvcxt had conc luded  that it w ou ld  take ap­

p ro x im a te ly  20 day* to b r in g  the B adger Road 

fac ility  up  to the requ ired  standards

KILA. INC. v. STATE, DEPT. OF ADMIN. Alaska 1105
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by tho United States Department of Housing 
and Urban Development (“HUD") of poten­
tial lease problems involving the Badger 
Road location. As the hearing officer found. 
■There is no evidence outside of tbe viability 
of the TCC/HUD lease issue from which to 
conclude that Allvest was not a responsible 
proposer." .Vs public pressure increased, in­
cluding substantial pressure on HUD, Alivest 
contacted a local real estate agent to re­
search the availability of other locations. 
The agent discovered that KILA did not own 
the facility it was using and eventually a 
lease was executed between Alivest and tbe 
pro|>erty owner that would enable Allvest to 
use the existing facilities.

DOC denied KILA's bid protest on No­
vember 10, 1989, KILA appealed the denial 
of its protest an November 00. 1989. KILA 
also corresponded with Fewell. Humphrey - 
Barnett, and Larry McKinstry, an assistant 
attorney general, requesting “[rleusonable 
notice of, and right to attend any and all 
State meetings addressing the Allvest con­
tract modification requests, or the KILA con­
tract dispute, or any meeting related to 
such."

The Department of Administration granted 
KILA an administrative bearing to address 
the bid protest issues in dispute. A bearing 
was held from May 29 to June 2, 1990. 
Pursuant to the bearing officer's recommen­
dations, tbe Commissioner of the Depart­
ment of Administration denitU KILA's ap­
peal in September 1990.
S. A livest lius  lu lls  p c rto uncd  d ie  contract i l l 

question , a deve lopment w h ic h  n o rm a lly  w o u ld  

m oot this entire  appea l. G iven  these c itcuiit- 

stances, the State m oved to d ism iss  the appea l 

An in d iv id u a l justice ot this :o n rt  den ied ihe  

m o tion , s ta lin g  that " [w jl i l lc  ap p e llan t s c la im  

that it is c n lll le d  lo  its b id  p repa ra t io n  costs m av  

be unsuccessful, the appea l is not re ndc icd  m oot 

hy  the tact that the successful b id d e r has h il ly  

p e rfo rm ed  the eon irae i "

In  ad d it io n  d ie  S ta le  argues  that this court 

shou ld  rcltisc to address the Issue o f  b id  p repa ra­

t io n  costs because K IL A  ta iled  lo  ra ise the pou lt 

at the adm in is trat ive  lesc l. Th is is  incorrect. In  

the N ovem be r 2 . I9S9 notice o l protest le tte r 

from  K ILA 's  counsel to the C om m iss ione r o l 

DO C . K IL A  requested that it he aw arded  the 

contract, o r  in  the a lte rnative , d m  d ie  contract 

be rcadsertised for b id . On N ovem be r 7. 1980, 

K ILV 's  attorney sent the C om m isv ionc r a supple-

102 (Alaska 19941

[1J KILA appealed the decision of the 
Department of Administration to the .superi­
or court. Tbe superior court affirmed the 
Department of Administration's decision, and 
this appeal followed. On appeal, KILA rais­
es numerous specifications of error, ultimate­
ly seeking to lutve DOC re-bid the contract 
anti pay KILA's bid preparation costs.5
II. DISCUSSION 

A. Alleged Bins in llie Bidding Process 
121 When soliciting bids for goods and 

services, a government agency lues an im­
plied contractual duty to consider bids in a 
fair and honest manner:

11 |n exchange for a bidder's investment of 
the time and resources involved in bid 
preparation, a government agency must be 
held to an implied promise to consider bids 
honestly and fairly. Breach of this implied 
contract on the part of an agency entitles a 
disappointed bidder to recover the costs 
incurred in preparation of the bid —  
ITJhe "reasonable basis" standard for re­
view of administrative decisions, see Juger 
u. Stale, r>37 P.2d 1100, 1107-08 i Alaska 
1975); Kelly ft Zuniarello. -ISii P.2d 9Uti. 
919-17 (Alaska 1971), is applicable in this 
situation.1-1 See Keco Industries. Inc. ft 
United States, |203 Ct.CI. 50(i|. -192 F.2d 
1200. 1203-01 (10711.

Kina ft Alaska State Unas. Antli., 033 P.2ti 
250. 203 (Alaska 1981) (King II). A review 
of the entire record persuades us that 
KILA's bid was fairly and honestly consid­
ered."

mcnt tluK requested h id  p reparat ion  costs Thus. 

K IL L  m ade the request a l the appropriate  time.

6 . l»'ndcr tins standard , svc m ere ly  seek to deter- 

m in e  w hether the agency s dec is ion  is suppuncd  

by the ta ils  and  lias a reasonable  basis in  law 

even if  wc m av  not agree w ith  the agency's 

u lt im ate  dete rm ina t ion ."  Finibniiki V , Star Don 
unth Dill Bin. v doners Ol/iee Ptodt.. 551 P. 2d 

56. 5S (A laska 19921 (quo ting  Pesuro A/aikn TV- 

Imtrmn '■ AViuir Pipe Lute Co .. 74n I* 2d  903 

(A laska I987U .

7 . In  j n  adm in is tra t ive  appea l based on the agen­

cy record , wc accord no deference to the dec i­

s ion of the supe r io r court and Independently 

s c n im iu c  the adm in is trat ive  action. TVtoro 

4/a jLa Petroleum Co, t A'emn Pipe Line Ca.. 746 

P 2 d  896 . 903 (A laska 19871



110 6  Alaska 876 PACIFIC REPORTER,  2d SERIES

1. KILA's Contention that Majoros Was 
Not Impartial 

.Majoros was responsible for all DOC pro­
curements under statewide programs.11 
KILA objects to Majoros' participation in the 
procurement process, claiming that Majoros 
was not impartial as required by AS 44.62.- 
350, and that his partiality resulted in a 
competitive advantage to Allvest.

[3] Alaska Statute 44.62.350 governs the 
appointment of hearing officers to hear and 
adjudicate disputes under the Administrative 
Procedure Act:

The governor shall assign a qualified, unbi­
ased, and impartial hearing officer, with 
experience in the general practice of law, 
to conduct hearings under this chapter. 

Relying on this provision, KILA contends 
that Majoros was required to be impartial in 
reviewing the protest letter. However, the 
application of AS 44,62.350 is governed by 
AS 44.62.330(b), which reads in relevant part: 

The procedure of an agency not listed in 
(a) of this section shall be conducted under 
AS 44.62.330-14.62.630 only as to those 
functions to which AS 44.62.330-14.02.630

8 . Under AS 36 .30 .250  and  AS 36 .30 .560- .585 , 

the procurem ent o fficer must m ake decisions on  

the contract aw ard  an d  also m ake the  de te rm ina­

tions necessary on  protests. In  d e te rm in in g  a n  

aw ard  o f e o n ira c i, a p rocurem ent o fficer s in it ia l 

d u ly  is as fo llow s :

The procurem ent o ff ice r sha ll aw a rd  a eon- 

ira c i und e r com petit ive scaled p roposa ls to the 

responsib le and responsive o ffe ro r whose p ro ­

posal is de term ined  in  w r it in g  to be the most 

advantageous to (he state tak ing  in to  eonsider- 

auon p rice  and  d ie  eva luat ion  (actors sci nut in  

(he request fo r proposa ls .

AS 36.30 .2501m .

9 . In  Us notice o f  b id  protest. K IL A  presented the 

fo llow in g  po in ts :

1 K ILA  argued  that several years ago . (lie  

Departm ent o f Hea lth and  Socia l Services reject­

ed the fac ility  that A llvest proposed to loose as 

‘insuffic ient and  inapp ropr ia te"  fo r use os a 

youth fac ility . M a jo ros  responded , "A dec is ion 

i>y ihc Departm ent o f H ea lth  and  S oc ia l Service 

(sic) as to ih e  su itab ility  o l any piece o f  p roperty 

to meet the ir needs fo r a  given p ro ject has no 

bearing  on ih c  D cpanm cn t o f Corrections (sic) 

needs or requ irem ents fo r  this contract."

2, K ILA  d isputed M a jo ro s ' acceptance o f A ll­

vest's proposed location , in  lig h l o f  potentia l 

p rob lem s w ith  nu isance suns, tuns fo r tak ing  of 

private property , and  lo ca l zon ing law s . . nd 

cha llenged  h is  re liance on  ihc  negotia tion  pro-

are made applicable by the statutes relat­
ing to that agency.

Neither the Department of Administration 
nor DOC arc among the agencies listed in AS 
•14.62.330(a), and thus they are not covered 
by the Administrative Procedure Act

[4] In addition, AS 36.30.670(a) expressly 
exempts from the Administrative Procedure 
Act informal hearings such as the one in 
which the Department of Administration re­
viewed the denial of KILA's bid protest. 
Therefore. AS 44.62.350 does not apply to a 
procurement officer's decision regarding a 
hid protest or to informal hearings held sub­
sequent to a protest appeal. Nevertheless, 
the inapplicability of AS 44.62.350 does not 
relieve Majoros of the obligation to review 
bid protests in an impartial and unbiased 
manner.

[5,6] Our review of the record, and in 
particular our consideration of Majoros' re­
sponse to KILA's letter of protest, persuades 
us that none of KILA's objections demon­
strate bias or a lack of impartiality on Majo­
ros' part.9 KILA has not shown that Maju-

cess to rectify any  d ifficu lt ies , c la im in g  that the 

fa ilu re  lo  address these issues was a rb it ra ry  and 

cap ric io us . M a jo ros responded lh a i pursuant lo  

ih c  RFP 's requ irem ents, A livest p rov id ed  in fo r­

m a t io n  co nce rn ing  perm its , local zo n in g  o rd i­

nances . codes, and  law's, a n d  also he ld  a pub lic  

h e a r in g . M a jo ros  noted lh a i "(t)hc R I P does no l 

re q u ire  total com m un ity  app ro va l, except 

th ro u gh  zon in g  requ irem ents, but does p rov ide 

fo r express ion o f  com m un ity  concern an d  sug­

gestions .”

3. K IL A  asserted that M a jo ros inadequate ly  \  

cons idered  the effects of the a lte rnative  p lace­

m ent center's site upon lo ca l p roperty values 

M a jo ro s  responded that u n d e r AS 36 .3 0 .2 5 0  lie  !
cou ld  cons ider o n ly  price  and  the eva luat ion  /  

(actors set out in  the RFP . a n d  no o ther taclors /  

o r  c r ite r ia , w hen  m ak ing  h is dec is ion . I ^
Furthe r, he contended, the RFP requ ired  that 

com m ents conce rn ing  delects and  ob jectionab le  

m a te r ia l in  the so lic itation be m ade in  w r it in g  

and  received by the pu rchas ing  authority at Icost .

10 days before the open in g  o f  the p roposa ls . I

Therefore , M a jo ro s  conc luded that a n y  changes I

in  ih e  RFP's eva luation  c r ite r ia , such as im pact 1

on p rope rty  va lues w ith in  ( lie  v ic in ity o f a rcsi- y

d e m ia l center, shou ld  have been requested with- (

in  d ia l tim e fram e . M ajoros a lso  staled that no \

evidence at the lim e  o l (he b id  ind icated  tha i if  

the state c om p lie d  w ith  loca l zon in g  requ ire­

m ents . a  negative impact on  local p rope rty  va l­

ues w o u ld  occur. I
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ros was biased either in approving the PEC 
recommendation to award the contract to 
Allvest or in reviewing and rejecting KILA's 
protest letter.10 We further conclude that 
none of KILA’s objections prove that Allvest 
gained a competitive advantage by virtue of 
Majoros’ decision. Taken individually or cu- 
mulafcvely, the alleged “variances" to which 
KILA objects are not material.11

2. KILA’S Assertion that Marianne 
McNabb Had a Severe Conflict of In­
terest in Violation of the Executive 
Branch Ethics Act

[7] KILA asserts that DOC official Mar­
ianne McNabb’s involvement in the prepara­
tion of the RFPs and her involvement in a 
prior program audit of Allvest’s Cordova

In  fu rthe r support o f its contentions o f  b ias . 

K IL A  points  to  M a jo ro s’ acceptance o f A llvcst's 

a lle ged ly  de fic ient fire-safcty p la n , resident ter­

m ina t io n/w a lk in g  procedures , resident m e d i­

cal/dental services, an d  d isaster p la n . K IL A  a lso  

questions M a jo ro s ' h o ld in g  that the PEC d id  not 

have an a ffirm at ive  d u ty  to investigate the re p re ­

sentations o f  the b idde rs .

10. K ILA  a lso  asserts that M a jo ro s ' re jection o f  its 

b id  protest was u rb itrn rv . c ap ric ious , and  a n  

abuse o f d isc re tion . T h is  a rgum ent is w itho u t 

m erit .

11. A m ate ria l va riance from  a b id  spec ification 

requires re jection  o f the b id . Cluis tierg. Inc. v. 

Stale Dep't o f  Transp., 680 P.2d 93 . 94 (A laska 

1984). A va riance  is m ate ria l i f  it p rov ides a 

b idd e r w ith  a substantia l advantage over o the r 

b idders , thus lim it in g  o r  s tif lin g  com petit ion . Id. 
A ll p roposa ls for p u b lic  contracts must therefore 

“substantia lly  com p ly  w ith  a l l requ irem ents co n­

ta ined  in  the inv ita t io n  lo r  proposa ls ."  Kitw v. 

Alaska State /Ions. Audi.. 512 P .2d 887. <92 

(A laska 1973) (King /)• In  King I wc stated:

Thus a ll term s o f A SHA 's  inv ita t ion  became by 

im p lic a t io n  part o f a  v a lid  p roposa l, in  o rd e r 

that com petit ion  am o n g  rcdcvelopers re m a in  

equa l. Consistent w ith  this w e ll established 

p rin c ip le  courts h o ld  that w h ile  a  “m ate ria l"  

variance from  the inv ita t io n  requ ires  re jection 

o f the p roposa l, a "m in o r"  va riance does not 

requ ire re jection  o f  the proposa l.

Id. (footnote om itted). W c  rev iew  the agency 's  

de te rm ina t ion  that a b id  is responsive lo  the 

agency's so lic ita t ion  u n d e r the reasonable basis 

standard . Chris DeT\>. 680  P.2d at 94 .

12. A laska Statute 39 .52 .150 (a ) p rov ides :

A p u b lic  o fficer, o r  an  im m ed ia te  fam ily  

m em ber, m a y  not attempt to acqu ire , receive , 

ap p ly  fo r , be a party to . o r have a  persona l o r  

f inanc ia l interest in  a state g ran t , contract, 

lease, o r  lo a n  if  the p u b lic  o lf ic c r m ay take o r

102 (A lu lca 1994)
Center in Anchorage violated the Executive 
Branch Ethics AcU AS 39.52.010-.960.112 
Specifically, KILA argues that McNabb’s 
prior involvement with Allvest prohibited her 
from participating in the bid process.13 Prior 
to being hired by DOC, McNabb was em­
ployed by Allvest as vice-president of opera­
tions from October 1987 through December 
1988.11

The hearing officer rejected KILA’s con­
tention:

KILA alleges a violation of the State ethics 
law although no explanation is provided as 
to what specific provision of AS 39.52 is 
alleged to have been violated. No evi­
dence was brought forward or even hinted 
at that would suggest that Ms. McNabb

w ith ho ld  o ff ic ia l action that affects the aw ard , 

execution , o r  adm in is trat ion  o f the state grant, 

contract, lease, o r loan .

A lso re levant is AS 39 .52 .110 (b ):

U neth ica l conduct is p roh ib ited , bu t there is 

no  substantia l im p rop rie ty  if , us to a specific 

m atter, a p u b lic  officer's

(1) persona l o r f inanc ia l interest in  the m at­

ter is in s ign if ic an t , o r o f a type that is pos­

sessed gene ra lly  by the pu b lic  o r  a la rge  class 

o f persons to w h ich  the pub lic  o ff ice r belongs: 

o r

(2 ) action o r  in fluence w ou ld  have in s ig n if i­

cant o r  con jectural effect on  the m atter.

13. As DOC's C r im in a l Justice P lanne r. M cNabb  

is “responsib le  for the im p lem enta tion  an d  fac ili­

tation o f va rious DOC program s w ith  service 

contractors such as K IL A  and  A livest." She 

recently rew rote  the DOC standards regard ing  

the p rov is io n  o f  services by va rious contractors. 

H e r pos it ion requ ires that she stay in  close con­

tact w ith  DOC contractors to ensure that they 

understand  an d  com p ly  w ith  those standards.

14. As a fo rm er Alivest em ployee M cN abb  was 

respons ib le  Tor its A laska operations . K ILA  

states that M cN abb  authored and  app roved  the 

operations m an u a l, w h ich  form ed a portion  of 

the subm itta l supporting  Allvcst's b id . Alter 

M c N abb  started w o rk  w ith  DOC as a c r im ina l 

justice p lan ne r , h e r activ ities re lu t ing  to Alivest 

w e re  m in im a l. At the request o f  Hum phrcv-  

Barnett in  M ay  1989, M cN abb  partic ipated  in  an 

aud it o f  Allvcst's Anchorage p ro g ram  to deter­

m ine  its com p liance  w ith  DOC standards. The 

a ud it was perfo rm ed independently o f the con­

tract aw a rd  process and w as not in tended  to be 

used in  con junc tion  w ith  the F a irb anks  award . 

M cN abb  partic ipated  ns one o f  three evaluators 

w ho  conc luded that the Alivest p ro g ram  was in 

com p liance .
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benefitted in any way from her former 
association with Allvest or that she was not 
honest, truthful, and unbiased in her evalu­
ation of Allvest facilities. Ms. McNabb 
was not a member of the PEC and testi­
mony established that her only involve­
ment with the solicitation, evaluation, or 
award of the contract was to suggest minor 
changes in the scope of work section of the 
RFP alter her input was solicited by DOC 
and suggested some wording changes in 
the final contract. No evidence was pre­
sented to suggest that her input resulted 
in an advantage or disadvantage for either proposer.
Our review of the record leads us to con­

clude that substantial evidence supports the 
hearing officer's findings. As the State 
notes, McNabb's involvement was limited to 
advancing some suggestions for the "scope of 
work" section of the RFP and the geographic 
and professional criteria for selecting the 
PEC members. McNabb hud neither a per­
sonal nor a financial interest in the contract 
in question. Any personal or financial inter­
est she may have had was insignificant. 
Therefore, her actions did not violate the Act. 
See AS 39.52.110(h)(1)11

[8] One final observation should be made 
in regard to this issue: KILA contends that 
pursuant to AS 39.52.2-10. McNabb should 
have requested an opinion from the Attorney 
General as to her apparent conflict of inter­
est. As indicated above, in the absence of 
any personal or financial interest in the con­
tract, and given the fact that McNabb did not 
participate in or influence the PEC's contract 
award process, she was not required to con­
tact the Attorney General regarding the al­
leged conflict.

3. KILA's Contention that the Contract
Award Process Whx Permeated with
Illegalities

[9] KILA also claims the State's allow­
ance of Allvest's substitution of facilities after
the award of the contract resulted in an
unlawful competitive advantage to Alivest
15. The exem ption  found  in  AS 3 9 .5 2 .1 10(b)(2) is

also app licab le  s ince M c.Vabb had no ro le  in  ihe

PEC eva luation  process an d  d id  not ulfcct Its
outcom e.

that requires voiding the contract. In order 
to establish a competitive advantage, KILA 
must prove that a "material" variance was 
effected in the contract:

Not all amendments to competitively bid 
contracts are prohibited, only those re­
garded as material. The concept of mate­
riality in this context has not been satisfac­
torily captured in a single phrase. One 
court has spoken of "an essential change of 
such magnitude as to be incompatible with 
the general scheme" of competitive bid­
ding; another has phrased the question to 
be whether the amendment "so varied 
from the original plan, was of such impor­
tance, or so altered the essential identity 
or main purpose of the contract, that it 
constitutes a new undertaking." These 
formulations simply recognize that the ma­
teriality concept prohibits those changes 
which tend to be subversive of the pur­
poses of competitive bidding.

Kenai Lumber e. LeResche. (>16 P.2d 215, 
221 (Alaska 1982) (footnotes omitted).1' Five 
factors determine whether a contract change 
constitutes a “material" variance;

(1) the legitimacy of the reasons for the 
change;

(2) whether the reasons for the change 
were unforeseen at the time the contract 
was made;

(3) the timing of the change;
(4) whether the contract contains claus­

es authorizing modifications; Tamil
(5) the extent of the change, relative to 

the original contract.
Id. (footnotes omitted).

The hearing officer applied the five factors 
and concluded that the amendment "was not 
u major v ariation of the original plan nor did 
it so alter the essential identity or mam 
purpose of the contract that it constituted a 
new undertaking." Based on the facts, sup­
porting testimony, and evidence presented, 
the hearing officer determined: (1) that 
there were legitimate reasons for the change 
in facilities; (2) that DOC did not foresee the
16. Cf. mpra note 11 (c it in g  s im ila r  ru le  fo r v a r i­

ance in  b id s  from  an  RFP).
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reasons for the change at the time the con­
tract was signed, und that . llvcst acted in 
good faith; (3) that given the necessity to 
have an operative facility by January 1,1990, 
the contract amendment was timely; (4) that 
the State consistently allows contract modifi­
cations when they are in its best interests;17 
and (5) that the modification did not interfere 
with the "intent" of the contract—to secure a 
correctional facility in the Fairbanks area— 
and that "[tlhe specific site of the facility was 
not relevant to tho functioning of the pro­
gram." We conclude that the hearing offi­
cer's factual findings have substantial sup­
port in the record and that his interpretation 
of "material variance” has a reasonable basis 
in law.

KILA advances numerous other impro­
prieties and alleged illegalities in the con­
tracting process. Our review of these points 
in light of the entire record and applicable 
law persuades us that none have merit.19

B. KILA's Contention that the State Vio­
lated the Open Meetings Act

(10) KILA argues that the Open Meet­
ings Act ("Act"), AS 44.G2.310-.312, required 
that it be granted reasonable notice of. and 
the right to attend and participate in, meet­
ings concerning the disposition of KILA's 
contract, the Allvest contract modification re­
quests. and KILA’s contract dispute. Con­
tending that the State failed to give public 
notice of these meetings and denied KILA's 
representatives access to them, KILA urges 
us to void any actions modifying the contract.
17. A flc r rev iew ing  A llvcst’s request tor a  change 

in  the fac ility 's location . F ew e ll contacted both 

the Department o f  A dm in is trat io n  m id  the Attor­

ney G enera l's  O ffice. He requested adv ice  con­

ce rn in g  d ie  requ irem ents o l the p rocurem ent 

code and  whether the change  i l l  location  w ou ld  

constitute a m od if ica tion  in  the contract so se­

vere as "to w a rra n t nut a l lo w in g  the reqi'VsT," 

Doth the Department of A dm in is tra t io n  ittio the 

Attorney General's  O flice ind icated  that the ir e . | .  

id ea t io n  was perm issib le .

18, K IL A  argues that DOC 's cance lla t ion  o l the 

lirst RFP was im p rope r. S ince  K IL A  d id  not 

protest DOC's cance llation o f the fitst RFP on 

appea l to the s upe r io r cou rt , the issue is not 

p ro pe r ly  before us. K ILA  fu rthe r contends that 

A llvest's b id  was in  num erous respects non rc .

1102 (Alaska 1993)
The state argues that neither DOC nor the 

Department of Administration violated the 
Act because the Act does not upply to infor­
mal groups of state employees who have no 
power to take collective action by vote. 
More particularly, the State notes that 

McKinstry, Fewell, Weimar and Majoros 
were not part of any formally appointed or 
constituted body. No statute, regulation 
or formal administrative action created 
this group sis a collective entity, nor were 
these persons appointed or elected to the 
group. As a collective entity they had 110 
powers, and could take no actions. They 
could not take action by a group vote. 
The State further contends that no “meet­

ings" to discuss contract modifications by any 
official or even informal "bodies” took place. 
Tbe "meetings" in question consist of two 
separate teleconferences held between Mujo- 
ros, Fewell. McKinstry, and the president of 
Allvest. The hearing officer declined to ap­
ply the Act to KILA's appeal because of the 
nature of the meetings at issue. The hearing 
officer found that the meetings were "infor­
mal" and that it would be "impossible to 
apply [the ActJ to the everyday dealings of 
public employees when they meet with each 
other and those outside of State government 
in the day-to-day conduct of this State's busi­
ness."

We agree. Alaska Statute 44.62.310(a) 
provides in relevant part:

All meetings of a legislative body, of a 
board of regents, or of an administrative 
hotly, board, commission, committee, sub­
committee, authority, council, agency, or
sponstve. W e  l in d  no m c r ii in  th is specific con- 

icn iton .

In  ad d it io n  K IL A  argues that u n d e r AS -U.c-2 - 

350(c) the hear in g  o lf icc r was unqua lif ie d  in  lh a i 

he had not been adm itted  to practice law  lo r  at 

least two years im m ed ia te ly  before h is appo in t­

m en t T ins contention lias litt le  m erit . F irst, 

rev iew  of the record shows that K IL A  w a n e d  tots 

contention by not ra is in g  ll a l Ihe  adm in istrative  

level. S econd . AS 3o .30 .o3U p rov ides  lh a i hea r­

ings he ld  on  p ub lic  contract controversies "shall 

be conducted acco rd ing lo  AS 36 .30  670 , w h ich  

in  turn express ly exempts hear in gs  unde r AS 

36 30 from  the Adm in istrat ive  P rocedure A d . AS 

-1-1.62. A laska Statute 36 .30 .670  docs not requ ire  

t lu t  h e a r in g  officers appo in ted  u n d e r that chap­

ter be adm itted  to the practice o f  law .



1110 Alaska 876 PACIFIC REPORTER,  2d SERIES

other organization, including subordinate 
units of the above groups, of the state or 
any of its political subdivisions, including 
but not limited to municipalities, boroughs, 
school boards, and all other boards, agen­
cies, assemblies, councils, departments, di­
visions, bureaus, commissions or organiza­
tions, advisory or otherwise, of the state or 
local government supported in whole or in 
part by public money or authorized to 
spend public money, are open to the public 
except as otherwise provided by this sec­tion.1191
KILA has presented no evidence that 

these informal meetings were held by gov­
ernmental units whose actions come within 
the ambit of AS •14.62.310. This statute con­
templates meetings of a governmental body, 
including subordinate units thereof. Under 
the particular facts of this record we hold 
that the /Vet did not apply to the individuals 
who participated in the two meetings now questioned.
III. CONCLUSION

KILA has failed to prove that any of the 
DOC officials involved acted in bad faith, 
were biased, or lacked impartiality. Further, 
KILA failed to demonstrate that the hearing 
officer for the Department of Administration 
lacked a reasonable basis for his conclusion 
that Allvest's bid was responsive. KILA's 
arguments that Majoros was biased, that 
McNabb had a conflict of interest, and that 
the process was permeated with illegalities 
are meritless. Finally, KILA failed to show' 
any violation of the Open Meetings Act. 
Thus, the contract between DOC and Allvest 
is not voided, and KILA is not entitled to its bid preparation costs.

AFFIRMED.

19. W c  have b ro ad ly  construed  the p o lic y  objec­

tives o f the Act, as stated in  AS 44 .o2 .312 , to 

encourage openness In  gove rnm ent dea lin gs : 

G iven Ihe strong statem ent o f  p u b lic  policy 

in  AS 44 .62 .312 . tbe question  is not w hether a 

quo rum  o f a gove rnm enta l un it w as present at 

a private m eeting . R ather, the question is 

whether activ ities o l p u b lic  o ffic ia ls  have the 

effect o f c ircum ven tin g  the [Act]

Richard SKVARCH, Appellant,
V.

I’aulettc SKVARCH, Appellee. 
No. S-5690.

Supreme Court of Alaska. 
July 8, 1994.

Divorced husband sought to modify his 
obligation to pay former wife §500 a month 
for 36 months under property settlement. 
The Superior Court, Third Judicial District, 
Kenai, Jonathan H. Link, J„ denied hus­
band's motion, and husband appealed. The 
Supreme Court, Matthews, J., held that re­
habilitative alimony payments established in 
property settlement agreement were integral 
part of division of property, and would not be modified.

Affirmed.

1. Husband and Wife 0279(2)
Alimony payments are integrated in 

property settlement, and are not subject to 
modification, when they constitute part of 
consideration given for other property bene­fits.
2. Divorce 0245(2)

Where party receives alimony in ex­
change for claims in other property, it would 
be unjust to modify alimony while leaving 
remaining property distribution untouched.
3. Husband and Wife 0279(2)

Monthly payments were integral part of 
division of property, and would not be mtxli-

Umokwnotl Area //ortiemiiiers Ass'tt v. Municipal- 
i f f  o f Anchorage , 702 P.24 1317. 1323 n . b  (A las­

ka  1985). In  linxikwtml. we de fined  a "meet­

in g "  to encom pass "everv step o f  the de liberative 

and  dec is ion  m ak in g  process w h e n  a  gove rnm en­

tal u n it  meets to transact p ub lic  business ."  /</ 
at 1323.

SKVARCH
Cite u  >76 P .2d

fied, though payments were called temporary 
rehabilitation alimony in property settlement 
agreement and referred to as spousal sup­
port in letters negotiating settlement; pay­
ments were provided for in exhibit to proper­
ty settlement agreement, payments were in­
cluded in wile's property and deducted from 
husband's pro|tcrty, property division could 
be considered inequitable without payments, 
payments were not explicitly linked to reha­
bilitation efforts, duration of payments was 
negotiated by spouse, unavailability of sub­
stantial portion of marital assets made use of 
alimony-type payments appropriate to adjust 
settlement, and purpose husband presently 
claimed for rehabilitative alimony would not 
support alimony provision as originally for­
mulated.

Allan Bsiswenger, Robinson, Beisvvenger 
& Ehrhardt, Soldotna. for appellant.

Peter F. Mysing, Kenai. for appellee.
Before MOORE. C.J., and RABIN0W1TZ, 

MATTHEWS and COMPTON. JJ.
OPINION

MATTHEWS, Justice.
Richard Skvarch seeks lo modify his obli­

gation to pay Paulette Skvarch $500 a month 
for thirty-six months under a property settle­
ment agreement reached between the parties 
in connection with their divorce.

Richard anti Paulette Skvarch were di­
vorced April 23. 1992, after twenty-six years 
of marriage. At the tinte of the divorce 
decree Richard resided in Alaska, where he 
earned in excess of §100,000 per year, and 
Paulette lived in Pennsylvania, where she 
was being trained as a tnedieal stenographer. 
The Skvnrchs' marital property was divided 
between them according to the terms of a 
property settlement agreement they had 
reached. The agreement awarded Pr.ulette
1. Th is is a 5 7 ,|Cr/42 9( r  d iv is io n  in  tavor o l Pau­

lette ,

2. I’aulctte has not d en ied  any  o f these a lle ga­

tions .

3 . A tr ia l court’s dental o l a m otion  to m od ify ,t 

support ob lig a t io n  is rev iewed  for a it abuse ot

assets with a total value of §10S,308.09 and 
Richard assets with a total value of §81,- 
372.27.' Paulette’s total includes §18,000 for 
“tcmporaiy rehabilitative alimony in the sum 
of §500.00 per month, without interest, for a 
period of thirty-six months, commencing on 
the 10th day nf the month following the entry 
of a decree of divorce herein.1’ Similarly, 
Richard's total property distribution includes 
an §18,000 credit for "temporary rehabilita­
tive alimony” payments lo Paulette.

On February 3. 1993, Richard moved to 
modify the decree of divorce to eliminate his 
obligation to pay rehabilitative alimony. In 
support of this motion, Richard alleged that 
Paulette had completed her vocational train­
ing, had obtained employment us a medical 
secretary, and hatl remarried and that there­
fore the purpose for the rehabilitative alimo­
ny no longer existed.1 Paulette opposed this 
motion, arguing that the monthly "rehabilita­
tive alimony" payments were part of the 
parties’ property settlement, that vacating 
the payments would render the settlement 
inequitable, and that even if the payments 
were alimony, they were just and necessary 
to iter rehabilitation.

The superior court denied Richard's mo­
tion to modify the divorce decree. In a 
footnote, the court found "that these are 
rehabilitative alimony payments." Richard 
appeals.1

(1-3) This court has recognized that 
"(wjhere a support provision is an integral 
part of the property settlement, courts gen­
erally hold that the support provision is not 
subject to later modification." Kcifec r. Kef- 
fix  852 P.2tl 394. 397 (Alaska 1993) (citing 
John J. Michulik, Annotation, Dinircc: Pow­
er of Court lo Mollify Decree for Atiiiinnij or 
Support of Spouse Which IVos Bused on 
Agreeiitenl of Parties, (il A.L,R.3d 520. 390 
(1975)); see also I 'ogles r. Vayles, 644 P.2d 
847, S49-50 (Alaska 1982) ("We wish to make

d iscretion , //toc/tcy v. Ilinclie\. 722 P 2d 439, 

453 (A laska I4 8 6 ) This court w i l l  f ind  an abuse 

ot d iscretion  uttlv if  it is "Ictl w ith  a defin ite  and  

f irm  convic tion , a lte r re v iew in g  the w ho le  rec­

ord tltat tlte tr ia l court erred tn its ru lin g  Id. 
(quo ting  /otles e. /ones, ebb P 2d 1031. 1035 

(A laska 19839.

v. SKVARCH Alaska 1 1 1 1
IIIO (Aluka 1993)
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South Anchorage Coalition FAX
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Date: 3/6/97 

TO:

F a x #

FROM:
Fax#
Tel
e-raail:

R E :

Message:

Lisa :

H ere is o u r “ d ra ft”  o f  suggested amendments to H B  53. Please review and advise. Our suggestions 
arc in b o ld  unde rlin ed  Ita lics .

One last note, under Section 4. (A ) “  fo r  its initial period, not to exceed five years, be entered into 
w ith a private tliird-party contractor that is the same person as the third -p a rty  contractor 
described in (1 )  o f  this subsection, and”  Perhaps we should lo ok  at a  five year contract with a 
contract review (operational review ) at the end o f  3 years, and i f  successful in  this review the 
additional 2  years ( o f  the contract) is awarded. I f  not successful in the review then perhaps a 6  
m orth  probation period to  adjust to  state standards and i f  standards are not met a fter probationary 
period then a rc-bid o f  the contract should occur.

T P ' / ? * '

B.K. Powell
South Anchorage Coalition

R ep  Joe  G reen  
ATTN: LISA KIRSCH

(907) 46&4316

B.K. Powell 
(907) 345-5542 
(907) 345-4854 
amunra@alaska.net
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F R O M : S o o th  A n c h o ra g e  C o a li t io n

R E : H ou se  B i l l  N o . 53
In  th e  L eg is la tu re  o f  the  S ta te  o f  A la ska  
Tw en tie th  L e g is la tu re -F irs t Sess ion  
B y  R ep re sen ta tiv e  M u ld e r  
In trod u ced : 1 /1 3 /9 7

M a rc h  6 , 1 9 9 7

T he  fo l lo w in g  rep resen ts suggested changes t o  H B 5 3  as d ra fted  b y  the S ou th  A nch o rag e
C o a li t io a

S e c tio n  1 A S  3 3 .3 0 .0 3 1  ( a )  is am ended  to  read :

(a )  T he  c om m iss io n e r sh a ll d e te rm ine  the a v a i la b ility  o f  state co rre c tion a l fa c ilit ie s  
su itab le  f o r  th e  detention and con fin em en t o f  p e rson s h e ld  u n d e r au th o rity  o f  state 
law  o r  unde r agreem ent en te red  in to  unde r (e ) o f  th is section . I f  the c om m iss ion e r 
dete rm ines tha t su itab le  state c o rrec tion a l fa c i lit ie s  a re  n o t ava ila b le , the 
c om m iss io n e r m ay  en te r in to  an  ag reem en t w ith  a pu b lic  o r  p riv a te  agency to  p ro v id e  
necessa ry  fa c ilit ie s , s u b je c t  to  th e  fo l lo w in g :

f) C. t  <he commis9ioner mav enter ini0 m  B&eemeni only w ith  an agency th a t
(A i d em on s tra te s  th e  q u a li f ic a t io n s  a n d e x v e r ie n c e  to  p ro v id e  a  d ew e e  o f  cu stody , c a re

^  * <***</ d is c ip lin e  to  th e  ex ten t re q u ire d  bv th e  law s  o f  th is  s ta te ; a n d
( P i  p os ts  a n  a d eq u a te  p e r fo rm a n c e  b o n d  a n d  p a ym en t b o m k a n d  ^
(C ) i f  a  p r iv a te  a een cy , d em on stra te s  th e  c ap ab ility Je . p ro v id e  th e n e c e s s a ry  Q U d if je d  
P e r s o n n e l to  im p lem en t th e  te rm s  o f  th e  c o n tra c t ; a n d
( D i i f a  p r iv a te  aeency . p ro v id e s  a  b o n d  o r  c e rt ific a te  o f  in s u ra n c e  s u f f ic ie n U o  d e fe n d  

a n d  in d em n ify  th e  s ta te  a n d  th e  lo c a l  e o v e rn m en t a e a in s t  c la im s  o iK a b i l i t y  a r i m s  
f r o n t  th e  o p e ra t io n  o f  c o r re c t io n a l fa c i lit ie s  bv th e  c o n t ra c to r : a n d  

(E i  in  th e  even t th e  se rv ice s  a r e  to  be  p ro v id e d  in  a  n ew  c o r re c t io n a l fa c i l i t y w ith in  the  
S ta te  o fA la s k a ^ a  p u b lic  s ite  s e le c t ion  p rocess  s h a l l  b e  im p lem en te d  ̂  d e fln e d tv i 

J ( j  ‘ 0  L'< ( I I  L o c d  c om m un ity  o r  p o M c a L s u b d iv is io n  o f  th e  sta te  a n d  a p p ro v a l by a  s in t le  
q u e s tio n  b a llo t , a p p ro v e d  by  a  m a jo r ity  o f  vo te rs  in  th e  a ffe c te d  c om m un ity ; a n d  
s a id  c o r r e c t io n a l fa c i li ty  o p e ra te s  u n d e r  o p e ra t io n a l s ta n d a rd s  a s  d c f jm d J n  

\  , XXKXXXXO C t? a p p lic a b le  n a t io n a l g u id e lin e s

<•3 30 >
}  A *  P i * * 'fc )  t*> Sec . 3 3 .3 0 .0 4 3  L ease o f  o r  ag reem en t to  use space w ith in  a  lo c a l c om m un ity ,

m u n ic ip a li ty  o r  p o li t ic a l s u b d iv is io n  o f  th e  state, fa )  I f  the c om m iss ion e r dete rm ines that 
it w o u ld  be  in  the best in terest o f  the state, the c om m iss ion e r m ay  en te r in to  an  agreem ent 

Z ^ n  / 0 D  w ith  a  lo c a l  c om m un ity , m u n ic ip a lity  o r  p o li t ic a l s u b d iv is io n  o f  th e  s ta te  f o r  the  lease
3 ^ ' , j L ' by  th e  state o f  a c o rrec tion a l fa c i li ty  o r  a p a rt o f  it o r  f o r  the u se  and op e ra tion  o f  a

c o rre c t io n a l fa c i li ty  o r  a  p a rt o f  it f o r  the bene fit o f  the state.
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Sec . 3 . A u th o riza t ion  to  the su c c e s s fu l b id d e r t o  lease, o r  fo r  u se  o f , c o rrec tion a l fa c i li ty  
space  w ith  a  th ird -p a rty  con tra c to r opera tion , ( a )  T o  re lie v e  o v e rc row d in g  o f  ex is ting  
c o rre c t io n a l fa c ilit ie s , the D epa rtm en t o f  C o rrec tion s  m ay  en te r in  a ft a g re em en t to  Icm c 
space o r  f o r  use o f  space w ith in  a  c o rrec tion a l fa c i li ty  fh r o u e h  th e  is su an c e  o f  a  R F P .
Tha t w ill h ou se  p e rsons w h o  a re  com m itted  t o  the custody o f  the  c om m iss ion e r o f  
c o rrec tion s . T h e  ag reem en t to  lease  o r  f o r  use entered in to  u n d e r th is section  is  p red icated  
u p on^ an d  m ust p ro v id e  f o r  an  agreem ent under w h ich  a  p riv a te  q u a li f ie d  a n d  
e x p e rie n c ed  p r is o n  con trac to r ope ra tes the  fa c i lity  b y  p ro v id in g  f o r  custody , c a re  and 

^d isc ip line se rv ice s  f o r  persons h e ld  by  th e  c om m iss ion e r o f  c o rrec tion s  un de r au th o rity  o f  
state law .
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[b ] O b jec tion  o r  recom m enda tion  o f  a lternatives
[c] H ea rin g
[d ] D ec is ion

§ 14. N ona ttendance by agency at loca l m eeting 
§ 15. In fo rm a l contacts

Local Consultation—G roup Homes 51 ALR4ih
51 ALR4th 1096

INDEX
Administrative law, 88 3, 4(a|, 5. !). 12.

I3[b-d], 14 
Alternative sites, §8 3|a|, 4(a), 5. C, 9, 10, 12|b, d|, 13(b)
Annulment of administrative derision, 

8 13(b)
Appeal and error, 88 3[a|, 9. 13(d) 
Approval, generally, §8 7-10 
Association o f retarded persons, 

88 3[c|, 4Attendance bv agency at local meeting, 
§ 14Attorney sending letters. § 11 (al 

Board of township, § 11(b)
Bureau of inspection, § I l|a| 
Cancellation of permit. 8 9 
Clerk, notification to. § I l[a|
Comment and summary, $ 2 
Commissioner of mental retardation.3(a|, 4(a). 5, 6. 9. 12(b), 13(d) 
Congestion of tradic, 8 4(b) 
Constitutional law. generally, 88 3-6 
Consultation, generally. 8§ 7-10 
Contacts, informal. 83 H|c|. 15 
Copies of letters, 8 11(a)
Council, notification to. 8 11 (a)
Counsel sending letters, § 11(a)
Data published as to similar residences 

in area. 8 12(c)
Date and lime. §8 3|a|. 10. 11(a), I2(l>- 

d), 13Decisionmaking, 88 3, 9, I2|a|, I3|b, 
d|Definitions. 85 7, I l|c|

Delay, 8 1S[b. c)
Delegation of legislative power, 8 -r> 
Department of mental health, 88 9. 

11(a). 13(a). 15

Dcvclopmentally disabled. 88 111b, c), 
13(a), 15

Disclosure of names of lessors. 5 12(a) 
Due process of law. 8 3 
Equal protection of law. 8 4 
Exemption from local use permit, § 6 
Expiration of time. 88 10, 13(b)
Foreign state agency, 8 9 
Health and safetv of public, protection 

of, § 4(b)
Hearings. 88 3, 4(a), 5, G, 13|b. c) 
Identification of residence site, 8 12(b) 
Impartial decisionmaker, 8 3(b) 
Informal contacts, 88 I lk ) . 15 
Information sufficiently provided, 8 12 
Injunctive relief, 88 3, 4|b). 11(b), 

12(a), I3|a, b|, 15 
Inspection bureau. 8 11 L> I 
Intent, 8§3|a|. 4(a), 5-7, 9, 10, 11(a).

I2|b. d). 13(b)
Introduction. 8 I
Invasion of zoning power by state. 8 G 
Judicial review. 88 3|.u|. 9, 13(d) 
Knowledge and notice, 88 3(a). 7-15 
Lawyer sending letters. 8 1 l(a|
Lease of property. §8 4(b). 13(a) 
Letters, copies of, 8 11(a)
Licenses and permits. 88 3(a), G. 9 
Mayor. 8 I lk )
Minimum number of residents. 8 7 
Multi-family dwellings. 88 4[a|, 8 
Names of lessors. 8 I2|a|
Nottatiendance by agency at local 

meeting, 8 14 
Notice and knowledge. 88 3(a|. >-15 
Number of residents. 8 7
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Objections, 88 3(a). 4(a), 5, G. 9. 10.I2(b, d). I3(b, c|
Occupancy of property, 88 3(c), 4(a) 
Office ur mental retardation, state, 

§8 10. 12(b)
Officials notified, consulted, or ap­proved, 8 11 
Parish council. 8 4(a)
Permits. §8 3(a), G, 9 
Population density. 8 4(b)
Practice pointers. 8 2(b)
Preliminary matters, §8 1.2 
Public criticism of placement of homes, 

8 3(b)
Public meetings. 88 11(b). 15 
Public safety and health, protection of. § 4(b)
Published data a; to similar residences in area. § I2[r|
Purchase of property, 88 3(c), 4[a| 
Recommendation o f alternatives. § 13(b)
Recreational facilities. 8 12(d)
Related matters. § 1 (b)
Renovation of premises, § 9 
Restrictive covenants. § 3(a|
Safetv and health of public, protection of, 84(b)

Scope of annotation. 8 I (a)
Setting aside or vacating decision, § 9 
Shopping trips, § 12(c))
Similar residences in area. § 12(c) 
Single-family dwellings, 88 3(a), 4(a), 8 
Social services department, §§3, 5.

11(a), 12(a), I t 
Sponsors. 8 4(a)
Sufficiency of information provided, 8 12
Summary and comment, 8 2 
Supervisor, 88 11(b). 13(a), 15 
Support nrcommunity. 8 I2|d) 
Temporary licensing. § 3(a)
Time and date, 88 3(a), 10, 11 [a|.I2|b-d|, 13 
Township board. § I l[b|
Trallic congestion, 8 4(b)
Unroned subdivision, house leased in. 

§ 4(b)
Vacating or selling aside decision, 8 9 
Validity, generally, 88 3-G 
Waiver of mandatory requirements. 

8 H(c|
Written notice ol intent. 88 7, I2|b, d|. 13(b)
Zoning, §§ 4(b). G. 8

TABLE OF JURISDICTIONS REPRESENTED 
Consult POCKET PART in this volume for later cases

La: 88 2(b). 4|a. b|. 8, 11(c)
Micb: 88 2(b|. 3|a. b). 5. G. 9. 1 l|a. b). 12(a). 13(a). 14. 15

I. Preliminary matters 
§ 1. Introduction
(a) Scope 

The purpose of this annotation 
is to collect and analyze the state 
and federal cases in which the

NY: §§2(l>|. 3[a. c|. 4(a), 5-7. 9. 10. 
I2|b-d), 13(h-d)

courts have considered the validity, 
construction, and effect o f statutes 
requiring consultation with, or ap­
proval of, a local governmental 
unit prior to locating a group 
home, halfway house, or similar 
community residence1 for persons

I, “Group home." "hallway house." phrases, as employed herein, are in- "community residence." and similar tended to include anv residential lac11 -
1099



§ l[a] Local Consultation— G roup Homes 51 ALR-lth
51 ALIMlh 1006

nITlictcd with any kind or degree o f 
mental or emotional disturbance, 
retardation, or other disability o f a 
nonphysical nature, within the local 
governmental unit's jurisdiction.

Since the annotation focuses on 
procedural requirements governing 
the location o f community homes 
for the mentally ill under statutes 
providing for local government 
participation in the site selection 
process, issues concerning particu­
lar substantive criteria governing 
the location o f such homes are 
beyond its scope, as arc issues con­
cerning the merits o f locating a 
community home at a particular 
place or within a particular juris­
diction.2

Although all o f the cases col­
lected in tbe annotation consider 
the validity, construction, and ef­
fect o f statutes governing the 
placement o f group homes, rele­
vant statutes are discussed herein 
only to the extent that they are 
reflected in the reported cases 
within the scope o f this annotation. 
The reader is therefore advised to 
consult the appropriate statutory 
compilation in any jurisdiction o f 
interest.
[b] Related matters

Community residence for men­
tally disabled persons as violation 
o f restrictive covenant. -11 ALK-fih 
1216.

Applicability and application o f
itv designed to allow a relatively small 
number of persons needing specialized supervision or care to live together in a 
homelike, noninstitultonal environ­ment.

2. As to issues concerning the valid-

zoning regulations lo single resi­
dences employed for group living 
o f mentally retarded persons. 32 
ALR-lth 1018.

Halfway houses: housing facili­
ties for former patients o f mental 
hospital as violating zoning restric­
tions. 100 ALR3d 876.

Zoning regulations as applied to 
homes or housing for the elderly. 
83 ALR3d 1103.

Validity o f zoning for senior citi­
zen communities. 83 ALR3d 1084.

Validity and construction o f stat­
ute requiring establishment of 
"need" as precondition to opera­
tion o f hospital or other facilities 
for the care o f sick people. 61 
ALR3d 278.

Validity and construction o f zon­
ing regulations expressly referring 
lo hospitals, sanitariums, nursing 
homes. 27 ALR3d 1022.

Institution for the punishment or 
rehabilitation of criminals, delin­
quents, or alcoholics as enjoinable 
nuisance. 21 ALR3d 1058.

Validity o f zoning ordinance or 
similar public regulation requiring 
consent o f neighboring properly 
owners to permit or sanction speci­
fied uses or construction o f build­
ings. 21 ALR2d 551.

Supreme Court's views as to 
constitutionality o f residential zon­
ing restrictions. 52 L Kd 2d 863.
itv, construction, application, and cRcct 
of local zoning ordinances, permit re­
quirements. and similar regulations 
with respect to cominumtv homes lor 
the incmallv ill. see the annotations at 
32 ALR4th 10IH and 100 ALR3d S7(i.
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§ 2. Summarj' and comment 
[a] Generally

In an apparent effort to reconcile 
the need o f mentally ill persons for 
treatment in a homelike, noninsti- 
tutional environment, and for early 
integration into normal community 
life, with the interest o f local com­
munities in preserving the integrity 
o f traditional, single-family residen­
tial areas, several states have en­
acted statutes providing for local 
government participation iu the 
process o f selecting sites for com­
munity homes for the mentally ill. 
The need for such legislation 
seems to have arisen largely from 
the fact that community homes for 
the mentally handicapped have 
usually been licensed, and often 
sponsored, by state social service 
and mental health agencies, with 
local communities and residents 
having no formal role or direct 
voice in the sile-sclection process 
and resorting to such indirect 
means o f participation as enforce­
ment o f zoning ordinances and re­
strictive covenants.1

Courts have upheld the validity 
o f statutes which accord to a state 
administrative agency the final de­
cision whether to approve the loca­
tion o f such a home, after consulta­
tion between the sponsor and the 
affected municipality, against chal­
lenges that the statutes violated the 
tights o f municipalities and neigh­
boring property owners by failing 
to provide for adequate notice and 
hearing (§ 3|a|) or for an impartial 
decisionmaker (§ 3(b)), and despite 
the contention by mentally re­

tarded persons that a requirement 
o f local government participation 
in site selection violated their due 
process rights to purchase and oc­
cupy residential property (§ 3[c]). 
While it has been held that a stat­
ute requiring local consultation or 
approval prior to the location or 
licensing o f a home did not violate 
the equal protection rights of mu­
nicipalities or o f the mentally re­
tarded (§ •l[a|), one court held that 
a statute requiring local govern­
ment approval violated the right o f 
mentally retarded persons to equal 
protection o f the law, where other 
property owners in the same dis­
trict did not have lo satisfy any 
such requirement before putting 
their property to an otherwise legal 
use (§ 4[b|). The courts have sus­
tained the validity o f such statutes 
against municipal contentions that 
they unconstitutionally delegated 
legislative powers to an administra­
tive agency (§ 5), or were invalid 
because they interfered with the 
exercise o f local zoning power 
(§ 6).

In a number o f cases, the neces­
sity o f compliance with a statute 
requiring notice to, consultation 
with, or approval by local authori­
ties prior to locating a community 
home for the mentally ill has 
turned upon (he applicability of the 
statute to the particular proposed 
home. 11 has been held that com­
pliance with a statute, requiring 
notice to and consultation with a 
local government unit prior to loc­
ating a community home within its 
jurisdiction, was unnecessary where 
the statute was inapplicable to a

3. See. for example. "Zoning for Disability I. Rptr 7!M-70li (Mav-Jtme.comminute homes serving develop- 11)78)mentally disabled persons." 2 Mental
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facility which did not meet the stat­
utory definition o f a community 
home with respect to the number 
o f residents which could be placed 
in such homes (§ 7). It has also 
been suggested that a statute re­
quiring prior approval was limited 
in application to community homes 
located in districts zoned for sin­
gle-family dwellings, where the 
statute accorded a right o f location 
for community homes in areas 
zoned for multifamily dwellings 
(§ 8). Further, the applicability o f a 
statute empowering a state admin­
istrative agency to appi ove the lo­
cation o f a community home, after 
consultation between the sponsor 
and the alTcctcd municipality, has 
been held limited to homes for 
which sites were selected or li­
censed after (he effective date o f 
the statute (§ 9). Under a statute 
requiring the sponsor o f a commu­
nity home to notify the affected 
municipality o f its intent to locate 
such a home within the municipal­
ity, and allowing the municipality 
-10 days thereafter within which to 
approve, object, or suggest alterna­
tive sites, one court held that the 
municipality was entitled to a sec­
ond notice and period for response 
after the parties failed to agree 
within -10 days and the sponsor 
then selected a new site not con­
forming to the original site selec­
tion criteria (§ 10).

Whether notice to. consultation 
with, or approval by local authori­
ties in a given case constituted 
sufficient compliance with a statute 
requiring such action has been de­
termined with reference to a vari­
ety o f factors. Under statutes re­
quiring that particular officials or

political bodies be notified or con­
sulted, compliance has been found 
despite the fact that some other 
officials or bodies were notified or 
consulted, where the proper per­
sons were actually or constructively 
informed o f a sponsor's plans 
(§ I I[a, b]), although approval o f a 
community home by a mayor has 
been found insufficient where a 
statute required approval by a ma­
jority vote o f the legislative body 
o f the local government unit hav­
ing jurisdiction over the site o f the 
home (§ 11(c)).

Under statutes requiring the 
sponsor o f a community home to 
give notice o f its intent to establish 
the home to the 'real government 
unit having jurisdiction over the 
site o f the home, the courts have 
held that particular notices were 
sufficient despite an alleged failure 
by the sponsor to provide certain 
information in or together with 
such notice, such as the names of 
lessors o f the residence properly 
(§ 12(a)), identification o f a partic­
u lar site fo r the residence 
(§ 12(b)), published data as to sim­
ilar residences in the area (§ 12(c)), 
and a full description o f commu­
nity support requirements for the 
residence (§ 12(d)).

Some statutes require that cer­
tain actions be taken within a par­
ticular period o f time. Under a 
statute requiring a state agency to 
seek the advice and consultation of 
the affected municipality before 
planning and locating a community 
home for the developmental!)' dis­
abled in the municipality, it has 
been held that consultation with a 
town supervisor was timely, where

1102



51 ALR4th Local C onsultation—G roup H omes § 2[b]
51 ALR-ttli I09(>

it took place before the agency 
made an irrevocable commitment 
to locate the home at a particular 
site (§ 13(a)). Where a statute al­
lowed the affected municipality a 
certain period o f time within which 
to object to a proposal to locate 
within it a community residence for 
the mentally disabled, or to sug­
gest alternative sites for the resi­
dence. it has been held that failure 
o f the municipality to object or 
recommend alternative sites within 
that time foreclosed it from doing 
so later (§ 13(b)). And under stat­
utes providing that administrative 
hearing on municipal objections, 
and a decision on such objections, 
take place within a certain period 
o f time, the courts have held that 
failure to conduct a hearing or to 
render a decision within that time 
did noi invalidate administrative 
approval o f the placement o f the 
residence, finding that such time 
limits were not essential to the act 
to be performed (§ I3[c. d]).

Co-operation required by statute 
between a slate agency seeking to 
locale group homes for the emo­
tionally disturbed and local author­
ities has been held sufficient de­
spite the failure o f agency repre­
sentatives to attend a meeting be­
tween city officials and concerned 
residents where the agency was not 
invited to the meeting, but repre­
sentatives did attend a later meet­
ing (S 14). Informal contacts hc-

•i, For example, s.'c .Shannon v In- trono (I OK I, '-’ (1 Dept) 80 App Div '-VI 831. 136 NYS-d 337. alfd 53 NY2d M l NYSSd 60. 133 NE'-’d 818. in wliirlt it was held that compliance bv the sponsor with a statutory icquirc- ntent of nonce to local authorities was

tween a state sponsoring agency 
and a town supervisor have been 
held sufficient to comply with a 
statute requiring the agency to 
seek the advice and consultation o f 
the governing body o f the munici­
pality in which it proposetl to loc- 
tte a community home for the de- 
velopmentally disabled, against a 
contention that a public hearing 
before the town board was neces­
sary, where Ihe statute did not pre­
scribe any particular manner in 
which advice and consultation was 
to be sought and did not require 
the agency to actually obtain con­
sultation or i.ced any advice (§ 15).
[bj Practice pointers

Counsel representing the spon­
sor o f a proposed community 
home for the mentally ill should 
consult the statutory law o f his 
jurisdiction early in Itis representa­
tion in order to determine whether 
any provisions thereof require no­
tice to. consultation with, or ap­
proval of, local authorities prior to 
establishment o f such a home 
within a particular area. Such pro­
visions may or may not apply, and 
the necessity o f compliance there­
with may depend on such factors 
as the number o f residents and 
supervisors' stall to he housed in 
the proposed facility,4 the nature or 
zoning classification o f the area in 
which the home is proposed to be
not necessary where the statute defined 
"community residential facilin for the 
disabled" as a residence for I to I I inentnlb disabled individuals, ami the 
home in question was to house oniv 
three such individuals.
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located,9 or on the history o f any 
prior attempts to establish Ihe 
home ai the proposed site.*

I f  counsel determines that a stat­
ute does require consultation with 
or approval o f local authorities 
prior to establishing the proposed 
home at a particular site, he or she 
may wish to consider a challenge 
to the validity o f such require­
ments.7 Legislative history and stat­utory declarations o f policy may 
provide useful basis for argument 
as to whether a rational or substan­
tial relationship exists between a 
local consultation or approval re­
quirement. on the one hand, and 
the underlying policies o f the stat­

ute or local governmental interests, 
on the other hand.*

Counsel for the sponsoring 
agency should give attention to the 
nature and extent o f local govern­
ment participation in. or control 
over, the site selection process 
contemplated by the statutes in his 
jurisdiction, While under some 
statutes it may be sufficient merely 
to seek the advice and consultation 
o f local authorities, without having 
to actually obtain such consultation 
or heed any advice,9 other statutes 
may accord local authorities abso­
lute power lo approve or disap­
prove the proposal.19

5. For example, in Kenner v Normal Life of Louisiana, I nr (1985, La App 5ilt Cir) Iti5 So 2d , 2. alfd on other grounds (La) -183 So 2d 903, it was held that a statutory provision accord­ing community homes a "right" to locate in residential areas coned for mul'ifamily dwellings did noi absolve the sponsors of such a home from us noncompliance with another provision requiring site approval by local author­ities. where ihc home was located in a residential area zoned for singlc-fainily dwellings.
6. For example, in Urowe v Cham­pagne (1979) 97 Mist 2d 1058, 113 NYS2d 103. ii was held that a sponsor could nut obtain site approval from the stale department of retardation under a i.mite giving the department tins power upon notice to and consultation with local authorities, where the spon­sor had sought and been denied such approval bv local authorities prior lo the effective date ol the statute.
7. See §§ 3-li.
8. See. for example. Clark v Manuel (1985, La) 103 So 2d 1270. 51 ALR-lth 1077. where the court, in holding that a statute was subject to heightened scru­tiny for purposes of equal protection
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analysis, noted a statutory declaration that mentally retarded and develop- mentally disabled persons have a right to live in the least restrictive residential living option appropriate lo their indi­vidual needs and abilities, including community homes. The court also noted legislative committee reports de­termining that legislation was needed to facilitate the establishment of such 
living arrangements, and the history of unsuccessful efforts to amend such leg­islation to slate tb.it local zoning ordi­nances be paramount to the state’s police to promote community homes for the mentally handicapped.

9. See, lor example. Disicl v Depart­ment of Mental Health (1984) 138 Mich App 570, 3(H) N\V2d 219. in which it was held tlini informal con­tacts with a town supervisor, without any public hearing or presentation to the town council, constituted sufficient compliance with a statute requiting the 
sponsor ol a community home to seek the advice and consultation of a mimic- ipalitv before planning and locating 
such a home within lb" municipality.

10. See. lor example, Clark v Manuel 11985. La) -183 So 2d 1270. 31 ALR4lh
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It mnv be advisable that statutory 
requirements o f notice to, consul­
tation with, or approval by local 
authorities be met before making 
any irrevocable commitment to loc­
ating the home at a particular site. 
In this connection, counsel may wish to postpone entering into any 
lease, purchase, or contract to im­
prove the proposed site until all of 
the statutory requirements have 
been satisfied, or at least to insert 
into any such agreement a provi­
sion making it contingent upon 
such satisfaction."

Where a statute requires prior 
notice to the local government unit 
having jurisdiction over the pro­
posed site o f a community home, 
counsel for the sponsor should be 
careful that any information re­
quired to be provided in such no­
tice be at least as specific, compre­
hensive, and current as the letter 
and purpose o f the statute re­
quires. since inadequate informa­
tion supplied to local authorities
1077. in which the court stated dial a statute, requiring prior approval by the local governing authority having juris­diction over the proposed site of .1 community home for the mcntallv handicapped, gave loral authorities ab­solute discretion whether to approve or disapprove the site, rcgaidless of whether anv applicable zoning ordi­nances would bar a community home in a particular area.

11. See. for example. Distcl v De­partment ol Mental Health (1984) 138 Mich App 57<>, 3(10 NWL’d 249, § 13(a).
12. Sec. Ibr example. Pleasant Valiev v Wassaic Developmental Disabilities Services Olfice (1983, 2d Dept) 92 .App Div 2d 543, 459 NYS'Jd 109. in which die court found that 'lie sponsor's fail­ure to identify any particular sites in us notice violated (lie spirit of die notice

may invite a challenge to establish­
ment o f the home on the ground 
that such inadequacy denied them 
an opportunity to assess the merits 
o f the proposal and participate 
meaningfully in the site selection 
process."

Counsel should also he careful, 
where the statute specifies a partic­
ular official or governmental body 
which must be notified or con­
sulted, or the approval o f which 
must he secured, to involve the 
propel officials or bodies in the 
site selection process (§ I I ) .

Counsel ibr a sponsoring agency 
may wish to consider whether and 
to what extent compliance with 
statutory requirements o f consulta­
tion with, or approval of, local au­
thorities obviates the necessity for 
compliance with local zoning ordi­
nances, permit requirements, and 
other land use restrictions."

Counsel for a local governmental
requirement, hut held that the town had not been prejudiced, since u was 
informed of the proposed sites infor­
mally.

13. For example, the court in Livo­nia v Department of Social Services (1985) 423 Micli 4(i(>. 378 NW2d 402, 
considered a statute providing that group homes lor six or fewer emotion­
ally disturbed residents and licensed in 
accordance with procedures requiring notice to and co-operation with local 
authorities in site selection he permit­ted m all residential areas and exempt 
from loral use permit requirements, and held that it superseded local zon­
ing and use permit requirements, in light of state constitutional and statu­tory provisions designed to foster and support services for die mcntallv hand­icapped.
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unit entitled by statute to notice 
and consultation with respect to 
the location o f community homes 
for the menially ill should be espe­
cially sensitive to any statutory 
time limits within which objections 
or alternative site proposals must 
be made, since the opportunity to 
raise objections or make alternative 
proposals may be foreclosed after 
the expiration o f such time limits 
(§ 13(b)).

Counsel representing property 
owners in die neighborhood o f a 
proposed community home Tor the 
mentally ill. or an association o f 
such property owners, may be con­
sulted with a view to opposing the 
establishment o f such a home. In 
considering legal action against es­
tablishment o f the home, such as a 
petition for injunctive relief or ju ­
dicial review o f an administrative 
decision approving the location o f 
the home, counsel should be pre­
pared to show that his client has 
standing to take such action. While 
some statutes may expressly allow 
any aggrieved person to seek judi­
cial review o f a decision authoriz­
ing the establishment o f a commu­
nity home or lo seek enforcement 
o f statutory site-selection rcquire-

14. See, for example, Livonia v De­partment of Social Services (1085) 423 Micli -1'»(», 378 NWSd 402. in which the court considered a statute requir­ing a "person aggrieved" bv an admin­istrative decision to license a commu­nity home to petition for judicial re­view within 10 days of such decision, and apparently treated an association of property owners in the vicinity of two community homes for the develop- mentally disabled as such an "ag­grieved person" for ptuposcs of judi­cial review.
15 . See, for example. Grasmere

menu,14 other statutes may ex­
pressly accord such a right only to 
the sponsor o f the home and to 
the affected municipality. In the 
latter case, counsel may wish to 
advance the argument that the stat­
ute does not expressly deny stand­
ing to other persons or . tes, 
such as neighboring propcrl, own­
ers or associations representing 
them, and that such persons or 
entities come within the /.one o f 
interests protected by tl." statute.15 
Beyond the issue o f standing, 
counsel for neighboring property 
owners should clearly allege and 
be prepared to prove that location 
o f a community home for the men­
tally ill in their vicinity will ad­
versely affect them, such as by 
causing a reduction in the market 
value o f their property or by inter­
fering with the beneficial use and 
enjoyment o f such property 
through increased traffic and pok­
ing problems, danger from resi­
dents o f the home, and other ef­
fects. Counsel should be aware that 
failure clearly to allege such mat­
ters in a complaint or a lack of 
sufficient evidence to prove such 
allegations mav preclude anv re­
lief.1*
Homeowners' Asso. v Inirnnc (1981. 2d Dept) 8-1 App Div 2(1 778. 413 NYS2d 956.

1G. for example, in Livonia v De­partment of Social Services (1985) 423 Mich 466. 378 NW2d 402, the court held ihat an association of property owncii located near the sues of several proposed group hot es lor the emo- tiouallv disturbed failed to sullicicntlv allege any deprivation of property rights to state a claim that statutory procedures for licensing the homes prior to resolution of administrative proceedings concerning their location
1106

51 ALR4th Local C onsultation—G roup H omes

51 ALK4lh 1096
§ 3 [a]

II. Validity 
§ 3. Due process c f law
[a] Notice and hearing

The validity o f statutes empow­
ering a state administrative agency 
to authorize the placement o f a 
community home for the mentally 
ill in a particular locality, after con­
sultation between the home's spon­
sor and the municipality having 
jurisdiction over the site o f the 
home, was upheld in the following 
cases, against challenges that the 
statutes violated (he rights o f mu­
nicipalities and neighboring prop­
erty owners to due process o f law 
because notice and hearing oppur- 
tunilics were insufficient.

A statute requiring the state de­
partment o f social services to no­
tify a municipality o f its intent to 
license a group home for emotion­
ally disturbed persons to be lo­
cated within the municipality 45 
days in advance o f such licensure, 
requiring the municipality in turn 
to notify neighboring properly 
owners o f the proposal, providing 
for administrative hearing on any 
objections to the proposal, and 
permitting any aggrieved person lo 
seek judicial review o f the adminis­
trative decision, was held not lo 
violate any right o f the municipality 
or neighboring property owners to 
due process o f law in Livonia v 
Department o f Social Services 
(1985) 423 Mich 460. 378 NW2d 
402. Affirming an administrative
violated constitutional guaranties of due process. The court found that the property owners had failed to allege sufficient facts concerning diminution in the value, or interference with the use and enjoyment, of their property caused by the licensures, and noted

decision to liccnsi several such 
homes and a den -i o f injunctive 
relief to a city and property owners 
in the homes' vicinity, the court 
ruled that the statute provided for 
adequate notice to the city and 
neighboring property owners prior 
to a proposed licensure. While not­
ing that the statute also permitted 
temporary licensing pending reso­
lution o f administrative proceed­
ings concerning the location of 
group homes, the court held that 
the city was not thereby denied 
due process, since it had no consti­
tutionally protected liberty or 
property interest affected by the 
temporary licensing. Recognizing 
that the property owners had a 
protected interest in the value, use, 
and enjoyment o f their property 
and a contractual right to mforce 
restrictive covenants in their deeds, 
the court found that they had 
failed sufficiently to allege or prove 
any deprivation o f or interference 
with these rights as a result o f 
temporary licensing, noting that 
the proposed use as a group home 
was otherwise single-family and 
residential in nature and not viola­
tive o f any restrictive covenants.

In Old Field v Introne (1980) 
104 Misc 2d 122, 430 NYS2d 192. 
the court held that the asserted 
right o f a municipality to due pro­
cess of law tinder the federal and 
New York constitutions was not 
violated by a statute empowering 
the state commissioner o f mental
that although the property owners had 
alleged increased traffic and parking 
problems near (he community homes, 
tlicv did not allege that such problems had interfered with the value, use, or 
enjoyment of their property.
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retardation to authorize the loca­
tion o f a communi'y residence for 
the mentally disabled, upon notice 
to the municipality by the resi­
dence’s sponsor o f its intent to 
locate the residence within the mu­
nicipality, opportunity for the mu­
nicipality to object or suggest alter­
native sites, and a hearing on any 
objections. Explaining that the re­
quirements o f due process include 
a hearing or oppurtunity to be 
heard, the court ruled that the pro­
visions for hearing on municipal 
objections to site proposals and for 
judicial review o f the commission­
er's decision were adequate to pro­
tect any right o f the municipality to 
due process.
[b] Impartial decisionmaker

In the following case, the validity 
o f a statute, empowering a state 
administrative agency to authorize 
the location o f a group home for 
the emotionally disturbed upon no­
tice to the affected municipality 
and neighboring property owners, 
and after consultation between the 
home's sponsor and the municipal­
ity, was upheld against a challenge 
that the statute violated the rights 
o f the municipality and neighbor­
ing property owners to due process 
o f law by denying them an impar­
tial decisionmaker.

In Livonia v Department o f So­
cial Services (1985) -123 Mich -Ififi, 
378 N\V2d -102, the court held that 
a city, in which the state depart­
ment o f social services proposed to 
locate several group homes for the 
emotionally disturbed, and prop­
erty owners in the vicinity o f the 
homes, were not denied an impar­
tial decisionmaker for due process 
puqaoscs by the fact that the direc­
tor o f the department, who made

the final decision whether to autho­
rize placement o f the homes, had 
been publicly criticized by the pari 
tics and other communities and 
citizens concerning decisions to 
place group homes in residential 
areas, had been joined as a defen­
dant in separate proceedings to 
enjoin the establishment o f the 
homes in question, and headed the 
same agency which investigated the 
homes' sponsors and conducted 
administrative hearings on the pro­
posal. Observing that the right to a 
hearing before an unbiased and 
impartial decisionmaker is a basic 
requirement o f due process, the 
court nevertheless ruled that mere 
disagreement between the parties 
and the department with respect to 
the location o f group homes in 
residential areas did not rise to the 
level o f personal abuse and criti­
cism o f the director suggesting a 
probability o f actual bias on his 
part. Nor, stated the court, did the 
director's involvement in the in­
junctive proceedings render him so 
immediately and personally en­
meshed in other matters involving 
the parties as to automatically pre­
clude him from rendering an im­
partial administrative decision. Fi­
nally, the court found that al­
though the director was the final 
decisionmaker in approving the lo­
cation o f a group home, he did not 
personally conduct any investiga­
tion or preside as factfinder in the 
administrative proceedings, reason­
ing that mere familiarity with the 
facts obtained by him in the course 
o f reviewing investigative and ad­
ministrative findings did not render 
the director less than impartial.
[c] Right o f mentally ill lo pur­

chase and occupy property 
In the following case, it was held
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[hat a statute, apparently providing 
for local government participation 
in the selection o f sites for commu­
nity residences for the mentally 
disabled, did not violate the due 
process rights o f mentally retarded 
persons to purchase and occupy 
residential properly, as there ex­
is ts  a rational relationship be­
tween the local participation re­
quirement and the purposes 
sought lo Lc achieved by the stat­
ute.

Rejecting the argument ad­
vanced by an association o f re­
tarded persons that a statute, ap­
parently requiring consultation be­
tween the sponsor o f a proposed 
community residence for the men­
tally disabled and the municipality 
in which it is to be located, vio­
lated the due process rights o f the 
mentally disabled to purchase and 
occupy residential property, the 
court in Di Biase v Piscilelli (1982, 
2d Dept) 87 App Div 2d 611. 448 
NYS2d 35, held that the statutory 
site selection procedure was ration­
ally related to the public policy 
sought to be implemented by the 
legislature. Finding that the statute 
expressed a public policy that the 
needs o f the mentally disabled be 
met through group homes in com­
munity settings rather than in slate 
institutions, the court determined 
that the statute's local participation 
requirement was designed to in­
sure that such homes be estab­
lished through a process o f joint 
discussion and accommodation be­
tween the providers o f care to the 
mentally disabled and representa­
tives o f the community.
§ 4. Equal protection o f the law
[a] Held valid

The validity o f statutes requiring

consultation with or approval by 
local government units prior to the 
location o f a community home for 
the mentally ill within their juris­
diction was upheld in the following 
cases, against claims that such stat­
utes violated the rights o f the men­
tally disabled or o f a municipality 
to equal protection o f the law.

The court in Normal Life of 
Louisiana, Inc. v Jeirerson Parish 
Dept, o f Inspection & Code En­
forcement (1986, La App 5th Cir) 
483 So 2d 1123, held that a statute 
requiring the sponsor or a pro­
posed community home for the 
mentally retarded lo secure ap­
proval from the local governing 
authority having jurisdiction over 
the proposed site prior to locating 
the home did not, as applied to a 
home located in a zoned district, 
violate the right o f mentally re­
tarded persons to equal protection 
o f the law. The sponsor o f the 
home in quesfon obtained a per­
mit ft cm the parish department o f 
inspection to construct the home 
in an area zoned for one-family 
and two-familv dwellings. After the 
home was completed, the parish 
obtained an injunction against its 
operation on the ground that the 
sponsor failed to secure prior ap­
proval o f the site from the parish 
council. In affirming the injunction, 
the court found that the home's 
residents would not constitute a 
“ family" as dclined bv the local 
zoning ordinance, and that the 
home would not meet (he criteria 
o f any use permitted in the zoning 
district in which it was located. The 
court observed that the sponsor 
would therefore be obliged to ob­
tain the parish council's approval 
for a building or use exception
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before locating ihe home in the 
district, in a manner similar to that 
required by the statute, just as 
would a person seeking to locate a 
boarding house in that district. 
Thus, reasoned the court, tha stat­
ute placed essentially the same 
burden on a person wishing to 
open a community home as the 
parish zoning ordinance placed on 
anyone seeking a variance or ex­
ception. The court distinguished 
Clark v Manuel (1985, La) 463 So 
2d 1276, 51 ALR4lh 1077, § 4[bJ. 
pointing out that the statutory ap­
proval requirement was there held 
unconstitutional because the com­
munity home in question was lo­
cated in an unzoned district where 
other properly owners were not 
required to secure local approval 
before attempting a special use, 
exception, or variance.

A statute apparently providing 
for consultation between the spon­
sor o f a proposed community resi­
dence for the mentally disabled 
and the municipality in which it is 
to be located was held constitu­
tionally valid in Di Biase v Piscitelli 
(1982.' 2d Dept) 87 App Div 2d 
611, 448 NYS2d 35, against the 
challenge by an association o f re­
tarded persons that the statute vio­
lated the right o f the mentally dis­
abled to equal protection o f the 
law in the purchase and occupancy 
o f residential property. The court 
ruled that the statutory site selec­
tion procedure was rationally re­
lated to the public policy sought to 
be implemented by the legislature, 
finding that the statute expressed a 
public policy that the needs o f the 
mentally disabled be met through 
group homes in community set­
tings rather than in state institu­
tions. and that the statute's local

participation requirement was de­
signed to insure that group homes 
be established through a process of 
joint discussion and accommoda­
tion between the providers o f care 
to the mentally disabled and repre­
sentatives o f the community,

In Old Field v Introne (1980) 
104 Misc 2d 122, 430 NYS2d 192, 
the court held that the asserted 
right o f a municipality to equal 
protection o f the law was not vio­
lated by a statute empowering the 
state commissioner o f mental retar­
dation to authorize the location of 
a community residence for the 
mentally disabled upon no”'cc to 
the municipality by the residence's 
sponsor o f its intent to locate such 
a residence within the municipality, 
opportunity for the municipality to 
object or suggest alternative sites, 
and hearing on any objections. As­
suming that concepts o f equal pro­
tection applied to municipal corpo­
rations, the court ruled that a de­
nial o f equal protection could not 
be found since it was not alleged 
that the statute was without a ra­
tional basis or differentiated in a 
palpably arbitrary manner.
[b] Held invalid

It was held in the following case 
that a statute, requiring approval 
o f a local governing authority prior 
to locating within us jurisdiction a 
community home for the mentally 
handicapped, violated the right o f 
mentally retarded persons to equal 
protection o f the law, because the 
mentally retarded were a "quasi- 
suspect" class and there was no 
substantial relationship between 
the approval tequiu ient and vari­
ous local g" ntcrcsts. ,

In Clark micl (1985. L»)
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463 So 2d 1276, 51 ALR4th 1077. 
the couri held that a statute, re­
quiring the sponsor or a commu­
nity home for the mentally handi­
capped to obtain prior approval o f 
the proposed site from the local 
governing authority having juris­
diction over the site, violated the 
equal protection clauses o f the fed­
eral and Louisiana constitutions. 
An association o f mentally retarded 
persons leased a house in an un­
zoned residential subdivision for 
the purpose o f operating a commu­
nity home, but failed to seek or 
obtain prior approval o f the site 
from (he town counci1 In dismiss­
ing a petition for injunctive relief 
by residents o f the subdivision the 
court construed the statute as 
granting local authorities absolute 
discretion to approve or disap­
prove the proposed site. Since no 
other properly owners in unzoned 
districts o f the stale were required 
to secure such approval before put­
ting their property lo a legal use. 
the court found that the statute 
imposed on the class o f mentally 
retarded persons a burden not 
shared bv others similarly situated. 
The conn explained that the men­
tally retarded constitute a "quasi­
suspect" class due lo historical 
prejudice against that group, ilieir 
relative political powerlessness, 
and the immutability o f the re­
tarded condition, requiring that the 
statutory distinction be substan­
tially related to an important gov­
ernmental interest in order to sur­
vive constitutional challenge. As 
applied to homes for the mentalh 
retarded, the court found no sub­
stantial relationship between the 
local approval requirement and 
such governmental interests as 
controlling population density and

traffic congestion or protecting 
public safety and health. The court 
pointed out that the same concerns 
would apply regardless o f whether 
the residents o f the home were 
retarded, the home was limited to 
six residents, the statute barred the 
location o f the home near another 
community home, and another 
provision o f the statute declared a 
legislative finding that mental re­
tardation does not threaten the 
safety o f a community or the indi­
vidual.
§ 5. Delegation o f legislative 

power to adm inistrative 
agency

Statutes vesting in a state admin­
istrative agency the power to ap­
prove the location o f a community 
home for the mentally ill, after 
consultation between the sponsor 
o f the home and the municipality 
in which it is proposed lo he lo­
cated, were held valid in the fol­
lowing cases as not unconstitution­
ally delegating legislative powers to 
the agency, where the statutes pro­
vided meaningful standards to con­
trol the exercise o f administrative 
discretion.

Under a statute providing that 
the state department o f social ser­
vices could not license a proposed 
group home for emetionallv dis­
turbed persons without local ap­
proval. if issuance o f the license 
would substantially contribute to 
an excessive concentration o f such 
homes within the affected munici­
pality. the court in Livonia v De­
partment o f Social Services (1985) 
423 Mich 466. 378 N\V2d 402. 
Iu ,d that tile legislature's failure to 
define the term "excessive concen­
tration," or to provide any explicit 
standards to guide the department
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in making a licensing determina­
tion, did not render the statute 
unconstitutional as impermissibly 
delegating legislative power to the 
department. The court observed 
that while the legislature could not 
delegate its power to make a law. it 
could make a law to delegate to 
administrative officials the power 
to determine some fact or state o f 
things upon which the law's opera­
tion depended, as long as sulfi- 
cicndy defined limits on the exer­
cise o f administrative discretion 
were provided to avoid delegating 
legislative powers and exposing the 
people to the uncontrolled, arbi­
trary power o f administrative offi­
cials. The court stated further that, 
in determining whether a given 
statute provides sufficient stan­
dards, the statute must he read as 
a whole, the standard should be as 
reasonably precise as the subject 
matter requires or permits, in light 
o f the degree lo which the subject 
will require constantly changing 
regulation, and the statute must, if 
possible, be construed as confer­
ring administrative and discretion­
ary power, not legislative or arbi­
trary power. With respect to the 
statute under review, the court 
noted a provision requiring that a 
determination o f excessive concen­
tration be made with reference to 
the particular municipality in which 
a proposed home is to be located, 
without regard to the number o f 
such homes located in other mu­
nicipalities. and a further provision 
forbidding the location o f one 
group home within a certain dis­
tance o f another such home. The 
court also construed the statute to 
require the department to consider 
the overall residential character o f 
the surrounding neighborhood as

it exists and how that character 
would be changed, if at all, by the 
addition o f a group home. The 
court concluded that, given these 
limitations, the statute conferred 
upon the department discretionary, 
rather than arbitrary or legislative, authority.

The court in Old Field v fntronc 
(1980) 104 Misc 2d 122, 430 
NYS2d 192, held that a statute 
empowering the state commis­
sioner o f mental retardation to au­
thorize the location o f a commu­
nity residence for the mentally dis­
abled, upon notice to the munici­
pality by the residence's sponsor o f 
its intent lo locate the residence 
within the municipality, opportu­
nity for the municipality to object 
or suggest alternative sites, and 
hearing on any objections, did not 
unconstitutionally delegate legisla­
tive power to the administrative 
agency. Observing that while the 
legislature may constitutionally 
confer discretion upon an adminis­
trative agency only if it limits the 
field in which that discretion is to 
operate and provide standards to 
govern its exercise, the court 
stated that a precise or specific 
formula need not be furnished in a 
field where flexibility and the adap­
tation o f legislative policy to infi­
nitely variable conditions is essen­
tial to the program, and that it is 
enough if the legislature lays down 
an intelligible principle, specifying 
the standards or guides in as de­
tailed a fashion as is reasonably 
practicable in light o f the complex­
ities o f the field to be regulated. 
The court concluded that since the 
statute under review clearly defined 
the term "community residential 
facility for the disabled." set forth 
procedures to air community ob­
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jections, and specified factors to be 
considered by the commissioner in 
determining whether and where to 
locale such a residence, adequate 
standards were provided to govern 
the exercise o f administrative dis­
cretion.
§ 6. Invasion o f local zoning 

power by state
In the following cases, statutes 

empowering a slate administrative 
agency to approve the location o f a 
community home for the mentally 
ill after consultation between the 
home’s sponsor and the municipal­
ity having jurisdiction over the pro­
posed site o f (he home, were held 
valid against municipal contentions 
(hat such legislation deprived local 
governments o f their power to en­
act and enforce zoning ordinances.

In Livonia v Department o f So­
cial Services (1985) 423 Mich 4G6, 
378 NW2d 402. the court held 
valid a statute providing ‘ hat a 
group home for six or fe.,. r emo­
tionally disturbed residents, li­
censed in accordance with proce­
dures requiring notice to and co­
operation with the municipality in 
which it is located, be permitted in 
any residential zone and exempt 
from local use permit require­
ments, despite an argument that 
the statute violated a state constitu­
tional provision granting to munic­
ipalities the power to enact ordi­
nances with respect to property. 
The court explained that this pro­
vision referred to the power o f a 
municipality over its own property, 
rather than over private property 
within its boundaries. Acknowledg­
ing that another state statute ac­
corded to municipalities a general 
power to enact zoning ordinances 
and other land use regulations, and

that prior to the enactment o f the 
provision in question municipalities 
were permitted to enact reasonable 
zoning ordinances restricting the 
placement o f group homes in resi­
dential areas, the court pointed out 
that the provision, by its own 
terms, had been enacted to imple­
ment a stale policy that persons in 
need o f community residential care 
should not be excluded by zoning 
from the benefits o f normal resi­
dential surroundings. The court 
further ruled that such restrictive 
ordinances and regulations must 
give way to conflicting state consti­
tutional and statutory provisions 
designed to foster and support ser­
vices for the mentally handicapped.

A statute empowering the state 
commissioner o f mental retarda­
tion to authorize the location o f a 
community residence for the men­
tally disabled, upon notice to the 
municipality by the residence's 
sponsor o f its intent to locate the 
residence within the municipality, 
opportunity for the municipality to 
object or suggest alternative sites, 
and hearing on any objections, was 
held valid in Old Field v Introne 
(1980) 104 Misc 2d 122, 430 
NYS2d 192, against the contention 
that it interfered with enforcement 
o f local zoning ordinances. Observ­
ing that where a local ordinance is 
in conllict with and hinders state 
public policy, the ordinance may 
not be enforced, the court ruled 
that the municipality's ordinances 
were void to the extent that they 
would prohibit the use o f the site 
in question as a community resi­
dence for the mentally disabled, 
and commented that agencies per­
forming a function o f substantial 
state concern in matters o f public 
health and welfare must be able to
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act freely o f countervailing local 
concerns and without hindrance by 
conflicting local ordinances.

I I I .  Necessity o f notice, 
consultation, or approval

§ 7. Fewer residents than statu­
tory minimum

In the following case, the court 
held (hat compliance with a statute, 
requiring the sponsor o f a pro­
posed community residence for 4 
to 14 mentally disabled persons to 
give written notice o f its intent to 
establish the residence to the mu­
nicipality in which the residence is 
to he located, was unnecessary 
where the residence in question 
was proposed to house fewer than 
four persons.

In Shannon v Inlrone (1981. 2d 
Dept) 80 App Div 2d 834, 436 
NYS2d 337. afrd 53 NY2d 929, 
441 NYS2d 60. 423 NE2d 818, the 
court held, under a statute requir­
ing the sponsor o f a proposed 
community residence for the men­
tally disabled to provide advance 
notice o f its intent to establish such 
a residence to the local govern­
ment unit having jurisdiction over 
the proposed site o f the residence, 
that such advance notice was not 
required where the statute dciined 
"community residential facility for 
the disabled" as a residence for 4 
to 14 mentally disabled individuals, 
and the residence in question was 
to house only three such persons. 
Reversing an injunction against es­
tablishment o f the residence en­
tered on grounds o f noncompli­
ance with the notice requirement, 
the court refused to adopt the sug­
gestion that, because the legisla­
ture intended to provide greater 
community input into the selection

o f sites for such residences, the 
notice provision o f the statute 
should apply to residences for 
fewer than four persons. The court 
concluded that in view o f the plain 
and unambiguous language o f the 
statute, notice was required only if 
a “ residential facility," as defined 
by the statute, was contemplated.
§ 8. Effect o f local zoning

In the following case, the court 
held that a statute, requiring ap­
proval o f a local governing author­
ity prior to locating within its jutis- 
diction a community home for the 
mentally retarded, was applicable 
to a home located in an area zoned 
for single-family dwellings, even 
though the same statute expressed 
a state policy that such homes be 
permitted "by right" in areas 
zoned for multifamily dwellings.

Construing a statute expressing a 
state policy that community homes 
for the mentally handicapped be 
permitted "by right" in all residen­
tial districts zoned for multifamily 
dwellings, and otherwise providing 
that the sponsor o f 'itch a home 
give notice to and st cure site ap­
proval from the local governing 
authority having jurisdiction over 
the proposed site, the court in 
Kenner v Normal Life o f Louisiana, 
Inc. (1985, La App 5th Cir) 465 So 
2d 82. alfd on other grounds (La) 
483 So 2d 903. held that the re­
quirement o f prior notice and ap­
proval applied to a home located 
in a residential district zoned only 
for single-family dwellings. In af­
firming a permanent injunction 
against operation o f the home 
sought by the city on the ground 
that the sponsor had failed to se­
cure site approval from the local 
governing authority in the manner
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required by the statute, the court 
held that the statute appeared to 
grant a right o f location for com­
munity homes only where they 
were located in areas zoned for 
multifamily dwellings, and that 
since such a right was not ex­
pressly accorded to homes located 
in areas zoned for single-family 
dwellings, such as the home in 
question, the sponsor o f a home 
located in such an area must se­
cure site approval from the local 
governing authority.17

♦
In the following case the court, 

construing a statute expressing a 
state policy that community homes 
for the mentally handicapped be 
permitted "by right" in areas 
zoned for multifamily dwellings, 
slated that compliance with a fur­
ther provision requiring prior ap­
proval by the local governing au­
thority having jurisdiction over ihe 
site o f a proposed home would be 
necessary, regardless o f where the 
home was to be located.

In Clark v Manuel (1985, La) 
463 So 2d 1276. 51 ALR4th 1077, 
the court construed a statute, pro­
viding that the sponsor o f a com­
munity home for the mentally 
handicapped must obtain prior ap­
proval o f the proposed site from 
ihe local governing authority hav­
ing jurisdiction over the site, to 
require local government approval 
regardless o f whether any applica­
ble zoning ordinances would per­
mit or prohibit use o f the site as a 
community home for the mentally

handicapped. The court further 
stated that, although another pro­
vision o f the statute expressed a 
slate "policy" that such homes be 
permitted by right in districts 
zoned for mullifamily dwellings 
even homes located in such dis­
tricts would be required to secure 
prior site approval from the local 
governing authority.
§ 9. Site selected before statute 

enacted
The courts in the following cases 

held inapplicable a statute, empow­
ering a state administrative agency 
to license a community home for 
the mentally ill within a particular 
municipality after consultation be­
tween the sponsor and the munici­
pality, where the sponsor had se­
lected the site o f the home or ne­
gotiated with the municipality con­
cerning such site, or the siie-selec- 
tion process was otherwise com­
pleted, prior to the effective date 
o f the statute.

In Livonia v Department o f So­
cial Services (1985) 423 Mich 466, 
378 NW2d 402, the court held that 
a statute, requiring the stale de­
partment o f mental health to seek 
the advice and consultation o f the 
airectcd municipality prior to plan­
ning and locating a community 
home for the emotionally dis­
turbed. was inapplicable where the 
site-selection process for several 
such homes in a particular city had 
been completed through another 
state agency prior to the effective 
date o f the statute, and that the

17. On petition Ibr rehearing, the of Clark v Manuel (1985. La) 463 Socourt stated that its holding was "in- id 1276. 51 ALIUth 1077, § 4(b), butcorrect to the extent based on the sustained its holding against the spon-approval provis.nn found uncon- ior o|- lllc homc „ n olhcr grolln(is.siuutionul in the intervening decision
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depariment's alleged failure to co­
operate with the city therefore pro­
vided no basis for invalidating li­
censes issued by the olher agency.

A statute requiring notice by a 
sponsoring agency lo the affected 
municipality o f its intent to locate a 
community residence for the men­
ially disabled within the municipal­
ity, allowing the municipality a cer­
tain lime thereafter within which to 
object or suggest alternative sites, 
and providing for administrative 
hearing in the event o f failure to 
agree within that time, was deter­
mined inapplicable in Community 
Board No. 3 v New York, Office o f 
Mental Retardation & Developmen­
tal Disabilities (1980, 2d Dept) 76 
App Div 2d 851, 428 NYS2d 520. 
Ruling that a local planning board 
was without predicate for its peti­
tion seeking judicial review o f an 
administrative decision approving 
the location o f a community resi­
dence, the court found that the site 
in question had been selected, with 
the board’s knowledge. Ibr > ^ as a 
community residence prior to the 
effective dale o f the statute, and 
that at best the parties had in­
tended to use the statute, which 
had been enacted during the 
course o f negotiations, merely as a 
guideline for establishing the resi­
dence.

In Browc v Champagne (1979) 
97 Misc 2d 1058, 413 NYS2d 103, 
the court held, under a statute 
empowering the state commis­
sioner o f mental retardation to ap­
prove the location o f a community 
residence for the mentally disabled 
after consultation between the 
sponsor o f the residence and the 
municipality n  which it is pro­
posed to be located, that a sponsor

could not employ the statutory 
procedure to obtain approval o f its 
plan by the commissioner when it 
Itad failed to obtain the approval o f 
local authorities for use o f the 
same site prior lo the effective dale 
o f the statute. It appeared that the 
sponsor had sought, and been de­
nied, site approval by a city plan­
ning commission prior to enact­
ment o f the statute, and appealed 
this denial to the commissioner o f 
mental retardation after enactment 
o f the statute. Although the statute 
provided that it was not applicable 
to sites selected prior to its effec­
tive date, the commissioner found 
that the site in question had not 
been so selected, in view o f the 
sponsor's action in releasing the 
prospective sellers o f the site from 
their contract after the planning 
commission’s denial and before en­
actment o f the statute. A permit to 
renovate the premises for use as a 
community residence was thereaf­
ter issued by the city in response 
to the commissioner's determina­
tion, and property owners in the 
vicinity o f the site sought judicial 
review. Conceding that the suonsor 
had followed the statutory site se­
lection procedures, the court nev­
ertheless set aside the cot itnission- 
er's decision and resr nded the 
permit. The court rcasr.ied that to 
permit the sponsor lo use the stat­
utory procedure as r . second vehi­
cle to secure the approval it had 
been denied pre> tously would un­
dermine the pjlicy expressed in 
the statute o f encouraging co-oper- 
ation hetwe-.n state and local au­
thorities ir. the site selection pro­
cess. so as to ensure acceptance of 
community residences by local 
communities.

And in Gedney Asso. v New
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York Dept, o f Mental Hygiene 
(1982) 112 Misc 2d 209. 445 
NYS2d 876, the court held that 
statutory requirements o f notice by 
the sponsor o f a proposed commu­
nity residence for the mentally dis­
abled to the municipality in which 
it is to be located, opportunity for 
the municipality to approve, object, 
or suggest alternative sites, and for 
administrative hearing on munici­
pal objections, did not apply to the 
location at a particular site o f eight 
community residences planned for 
by the state department o f mental 
retardation several years prior to 
the effective date o f the statute, in 
view o f a provision o f that statute 
(hat it did not apply with respect to 
sites selected by the sponsor prior 
to the statute's effective date. The 
court accordingly ruled that a com­
plaint for injuctive relief brought 
by neighboring proper,, owners 
alleging noncompliance with the 
statutory requirements would be 
dismissed in the absence o f proof 
that the state had. at any time, 
abandoned its plans to locate the 
residences at the proposed site 
prior to the effective date o f the 
legislation.
§ 10. Additional notice and con­

sultation
In the following case, it was held 

(hat the sponsor o f a proposed 
community residence for the men­
tally disabled was required to pro­
vide a municipality with advance 
notice o f its intent to locate the 
residence within the municipality, 
where it selected a new proposed 
site for the residence alter failing 
to reach agreement with the mu­
nicipality concerning previously 
proposed sites within a certain 
lime fixed by statute.

Under a statute requiring the 
sponsor o f a proposed community 
residence for the mentally disabled 
to give notice o f its intent to estab­
lish the residence lo the municipal­
ity in which the residence is to be 
located, and allowing the munici­
pality 40 days thereafter within 
which lo approve the proposed 
site, suggest alternative sites, or 
object to the location o f any such 
residence within it, the court in 
Round Ridge v Introne (1981, 2d 
Dept) 81 App Div 2d 885, 439 
NYS2d 53, held that where the 
state office o f mental retardation 
and the municipality failed to agree 
on a site for a community resi­
dence within 40 days under site 
selection criteria established by the 
state office, and that office subse­
quently changed its selection crite­
ria and chose a new proposed site 
not complying with the original 
criteria, new notice and another 
40-day period for objection or al­
ternative site proposals was re­
quired to be given to the munici­
pality. Observing that by the time 
the state had selected a new site, 
the municipality’s right lo partici­
pate in the site selection process 
iiad already expired, the court 
found that the state's action effec- 
livcly denied that right with respect 
to the new proposed site. Noting 
the serious implications which the 
state’s action might have upon the 
harmonious working relationship 
envisioned by the legislature be­
tween slate agencies and the af­
fected communities in the estab­
lishment o f community residences 
for the mentally disabled, the court 
concluded that the municipnli'y 
would be entitled to a second op- 
po. (unity to work with the state in
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the designation o f potential sites 
complying with the new criteria.
IV. Propriety o f particular notice, 

consultation, or approval
§ 11. Allegedly improper officials 

notified, consulted, or ap­
proving

[a] Bureau o f inspection
In the following case, it was held 

(hat the sponsor o f several pro­
posed group homes for the emo­
tionally disturbed substantially 
complied with a statute, requiring 
that notice ol its intent to establish 
or apply for licensing o f the homes 
be given to the clerk, council, or 
designated agent o f the allccied 
municipality, where those officials 
received actual, albeit indirect, no­
tice o f the sponsor’s plans as a 
result o f its notice to a city bureau 
o f inspection.

The court in Livonia v Depart­
ment o f Social Services (1985) -123 
Mich 466, 378 NW2d -102, held 
that notice by the department o f 
social services to a city bureau o f 
inspection o f its intent lo license 
several group homes for emotion­
ally disturbed persons constituted 
substantial compliance with a stat­
ute requiring the department lo 
notify the clerk, council, or desig­
nated agent o f a municipality as to 
where a proposed group home will 
be located at least 45 days prior to 
licensing o f the home, Acknowl­
edging that (he bureau o f inspec­
tion was not a designated agent or 
the city clerk or council for notifi­
cation purposes, the court never­
theless found that the clerk and 
council had received actual, albeit 
indirect, notice o f the department's 
plans more than -15 days before the

homes were licensed, since city of­
ficials and concerned residents had 
met to discuss the proposed licen­
sure and the clerk and council 
were sent copies o f letters concern­
ing location o f the homes by the 
city attorney, on behalf o f the leg­
islative body o f the city. The court 
stated that although mandatory no­
tice provisions could not be ig­
nored. substantial compliance was 
sufficient, and found no evidence 
that the city or property owners 
had been prejudiced by the depart­
ment's technical noncompliance 
with the statute.
[b] Supervisor

In the following case, the court 
held that the sponsor o f a pro­
posed community home for the 
developmcnially disabled had com­
plied with a statute requiring that 
it seek the advice and consultation 
o f the governing body o f the mu­
nicipality in which it proposed to 
locate the home, through contacts 
with the town supervisor, who was 
a member o f the township board 
and the agent for transaction o f its 
business.

In Distel v Department o f Mental 
Health (1984) 138 Midi App 570. 
360 N\V2d 249, it was held that 
the state department o f mental 
health had complied with the terms 
o f a statute requiring that the de­
partment. before planning and loc­
ating a residential home for the 
developmentally disabled in any 
municipality, seek the advice and 
consultation o f the "governing 
body" o f the municipality in which 
the home is to be located, despite 
contentions by property owners in 
the neighborhood o f a proposed 
home that the statute had not been 
complied with, because the depart­
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ment had consulted only the town 
supervisor and failed to obtain a 
discussion o f the home at a public 
meeting before the township 
board. Affirming a denial o f injunc­
tive relief to the property owners, 
the court noted that the statute did 
not prescribe any particular 
method by which advice and con­
sultation was to be sought, and 
found that since (he supervisor was 
a member o f (he township board, 
which constituted the "governing 
body ‘ o f the town, and was the 
township's agent for the transac­
tion o f all its legal business, he was 
the logical person for the depart­
ment to contact in seeking the ad­
vice and consultation o f the town­
ship board. Further, the court 
found from the record that a hear­
ing on the proposal before the 
township board had, in fact, been 
obtained.
[c] Mayor

It was held in the following case 
that approval by a mayor and city 
planning officials did not satisfy the 
•equirements .'fa  statute providing 
that the sponsor o f a proposed 
community home for the mentally 
handicapped obtain site approval 
from (he local governmental au­
thority having jurisdiction over the 
site o f the home, where the t.iayor 
and other officials were not agents 
o f the legislative body o f the city 
and approval could only be had by 
majority vote o f that body.

Applying a statute requiring the 
sponsor o f a community home for 
the mentally handicapped lo secure

18, On petition for rehearing, the court stated that its holding was "in­correct" to (he extent based on Ihe local approval provision found uncon­stitutional in the intervening decision

approval o f the site o f the pro­
posed home from the “ local gov­
ernmental authority'' having juris­
diction over the site, the court in 
Kenner v Normal Life o f Louisiana, 
Inc. (1985, La App 5th Cir) 465 So 
2d 82, alfd on other grounds (La) 
483 So 2d 903, held that the spon­
sor's informal contacts with the 
mayor and officials o f the city plan­
ning department, who informed 
the sponsor that their approval war 
not required and thereafter wel­
comed the sponsor to the city, did 
not constitute sufficient compliance 
with the requirements o f the stat­
ute. Affirming a permanent injunc­
tion against lurther operation of 
the home sought by the city after it 
received complaints concerning the 
home, the court noted that the 
statute defined "governmental au­
thority" as the body which exer­
cises the legislative function o f the 
political subdivision in which the 
home is to be located, and pro­
vided that the required approval or 
disapproval be hy a majority o f the 
membership o f that authority. The 
court concluded that although the 
mayor and other city officials had 
inadvertently misled the sponsor, 
those officials were not vested with 
authority to waive the mandatory 
requirements o f the statute.1"
§ 12. Sufficiency o f information 

provided
[a] Names o f lessors o f the resi­

dence property
In the following case, it was held 

that a notice o f application for the
of Clark v Manuel (1985. La) 403 So 
2d 1276, 51 ALR4th 1077. §4[b|, but sustained its bolding against the spon­
sor of the home on other grounds.
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licensing o f several group homes 
for the emotionally disturbed, 
given by a state agency to the mu­
nicipality in which the homes were 
proposed to be located, was not 
insufficient for failure to include 
the names o f the lessors o f the 
residence properties, where statute 
required that this information be 
kept confidential.

Construing a statute requiring 
the department o f social services to 
give notice o f an application for 
licensing o f a group home for the 
emotionally disturbed to the mu­
nicipality where it is proposed to 
be located, the court in Livonia v 
Department o f Social Services 
(1985) 423 Mich 46C, 378 NYV2d 
402, held that the department did 
not violate the statute by omitting 
from its notice the names o f '.he 
lessors o f several residences to be 
used as group homes, even though 
the statute required the applicant 
for license to disclose this informa­
tion to the department. Affirming a 
denial o f injunctive relief to the 
city and neighboring property own­
ers and an administrative decision 
to license the homes in question, 
the court noted that the statute 
also provided that an application 
for license and materials submitted 
therewith be kept confidential until 
sought by a party in a contested 
case, and concluded that the de­
partment had therefore properly 
omitted the names o f anv lessors 
from its notice o f application to the 
city.
[b] Identification o f residence site 

The courts in the following cases 
held that a statute, requiring the 
sponsor o f a proposed community 
residence for the mentally ill to 
give notice o f its intent to esta1 lish

the residence to the local govern­
ment unit having jurisdiction over 
the site o f the residence, had been 
complied with despite the spon­
sor’s failure to specifically identify 
the proposed site in the notice, 
where the statute did not require 
such identification.

Under a statute requiring the 
sponsor o f a proposed community 
residence for the mentally disabled 
to give written notice o f its intent 
to establish the residence to the 
municipality in which it is to be 
located, and allowing the munici­
pality 40 days thereafter within 
which to approve, object, or sug­
gest alternative sites, the court in 
Stony J’ jint v New York State 
CL’iicc o f V ental Retardation etc. 
(1980, 2d L. pi) 78 App Div 2d 
858, 432 NY.1.2d 633. § 13[b|. held 
that a town » failure to object 
within the 40-day period to a pro­
posal to locate such a residence 
within it could not be excused by 
the sponsor’s failure to identify in 
its notice a proposed site for tho 
residence, observing that the stat­
ute did not require (he designation 
o f a particular site in a sponsor’s 
notice o f intent.

In Community I’ lannmg Bd. No. 
18 v Imrone (1981. 2d Dept) 84 
App Div 2d 564, 443 NYS2d 262, 
the court held that the state office 
o f mental retardation had complied 
with a statute requiring the depart­
ment to give notice o f its intent to 
establish a community residence 
for the mentally disabled to the 
municipality in which the residence 
is to be located, by designating iu 
its notice lo a local planning board 
three broad geographic areas 
among which two proposed resi­
dences would be located. Affirming
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an administrative decision approv­
ing location o f the residences 
within the board's jurisdiction, the 
court rejected the board’s conten­
tion that the use o f areas rather 
than specific sites was improper, 
and ruled that the department's 
notice was sufficient, since the stat­
ute did not require the designation 
o f specific sites in the notice o f 
intent.

And in Pleasant Valley v VVassaic 
Developmental Disabilities Services 
Olfice (1983, 2d Dept) 92 App Div 
2d 543, 459 NYS2d 109, the court 
held that the failure o f a sponsor 
o f two proposed community resi­
dences for the mentally retarded to 
specify in us notice o f intent partic­
ular sites where it proposed to 
locate the residences did not invali­
date a decision by the state com­
missioner o f mental retardation au­
thorizing the establishment o f the 
residences in a particular munici­
pality. The statute required that 
the sponsor give written notice o f 
its intent to establish such a resi­
dence to the municipality in which 
it proposed to locate the residence, 
and provid d that the sponsor in 
such notice "may" recommend one 
or more sites for the residence. 
Observing that the statute had re­
cently been amended to require 
identification o f proposed sites, the 
court found that the sponsor's fail­
ure to identify particular sites in its 
notice violated the spirit o f the 
notice requirement, hut ruled that 
the town was not prejudiced be­
cause it was actually advised o f 
those sites iufonnallv. The court 
also pointed out that under the 
statute, the town had no right to 
question the suitablitv o f particular 
sites, hut only the need for anv 
such residences in the town gener­

ally, so that precise identification of 
the proposed sites was not neces­
sary to presentation o f the town's 
case at an administrative hearing 
on its objections to establishment 
o f the residences within the town.
[c] Published data as to similar 

residences in area
In the following case, it was held 

that the sponsor o f a proposed 
community residence for the men­
tally disabled sufficiently complied 
with a statute, requiring it to send 
to the affected municipality a copy 
o f the most recent published data 
concerning types and locations of 
similar facilities in the area.

In Hempstead v Commissioner. 
State o f New York Office o f Mental 
Retardation A- Developmental Disa­
bilities (1985, 2d Dept) 112 App 
Div 2d 1042, 493 NYS2d 29. the 
court held that compliance bv (he 
sponsor o f a community residence 
for the mentally disabled with a 
statute, requiring the sponsor to 
send to the chief executive officer 
o f the affected municipality a copy 
of the most recent published data 
concerning types and locations o f 
similar facilities in the area, was 
not vitiated by the subsequent pub­
lication o f a new set o f data, where 
the data sent bv the sponsor was 
the most recent available at the 
time it was sent.
(d) Community support require­

ments
It was held in the following case, 

under a statute giving a municipal­
ity 40 davs after receiving notice of 
a proposal to locate within it a 
community residence for the men­
tally disabled in which to object or 
recommend alternative sites, that 
the municipality’s failure to object
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o r  reco m m en d  a ltem a iiv es  w ith in  
th e  40-day p e r io d  cou ld  n o t b e  
excused  by th e  s p o n s o r ’s a lleg ed  
v agueness in d e sc rib in g  co m m u n ity  
su p p o rt re q u ire m e n ts  L 'r  th e  re s i­
d en ce , w here  su ch  d esc rip tio n  was 
reasonab ly  specific.

In  S tony  P o in t v N ew  Y ork S ta te  
Office o f  M en ta l R e ta rd a tio n  e tc . 
(1980, 2d  D ep t) 78 A pp  Div 2d  
858 , 432  N Y S 2d  63 3 , th e  c o u r t 
he ld , u n d e r  a s ta tu te  r e q u ir in g  th e  
sp o n so r  o f  a p ro p o s e d  co m m u n ity  
re s id en ce  fo r  th e  m en ta lly  d isa b le d  
to  give w ritten  n o tic e  o f  its in te n t 
to  estab lish  th e  re s id e n c e  to  th e  
m unicipality  in w hich it p ro p o se d  
to  lo ca te  th e  re s id e n c e , a n d  a llow ­
ing  th e  m u n ic ip a lity  4 0  days th e re ­
a fte r  w ithin w hich to  ap p ro v e , o b ­
je c t ,  o r  su g g e s t a lte rn a tiv e  sites , 
that a to w n ’s fa ilu re  to  o b jec t 
w ithin th e  4 0 -d ay  p e r io d  to  a p r o ­
posa l to  lo c a te  su c h  a  re s id e n c e  
w ithin it co u ld  n o t b e  e x cu sed  by 
th e  a lleg ed  v a g u en ess  o f  a s p o n ­
s o r ’s n o tice  o f  in te n t in d e sc rib in g  
com m unity  su p p o r t  re q u ire m e n ts . 
T h e  cou rt o b se rv e d  th a t th e  s p o n ­
sor, in no tify in g  th e  tow n by le tte r  
o f  its in te n t to  lo ca te  a co m m u n ity  
re s id en ce  fo r  m en ta lly  d isa b le d  
p e rso n s  w ith in  th e  g e o g ra p h ic  lim ­
its o f  th e  to w n , d e sc rib e d  th e  n a ­
tu re  o f  th e  ci « .tem pla icd  p ro g ra m  
an d , in a g e n e ra l way, th e  d e m a n d s  
th a t th e  p ro g ra m  w ou ld  p lace  u p o n  
com m unity  se rv ices. T h e  co u rt 
ru led  th a t th e  s p o n s o r 's  d e sc rip tio n  
o f  co m m u n ity  su p p o r t  r e q u ire ­
m en ts, w hich s ta te d  th a t th e  re s i­
d e n ts  w ould  b e  d o in g  th e ir  p e r ­
sonal sh o p p in g  in th e  tow n an d  
w ould  p a rtic ip a te  in rec rea tio n a l 
an d  le isu re  tim e  activ ities availab le  
in th e  co m m u n ity  u n d e r  th e  su p e r ­
vision o f  q u alified  stalT, was re a so n ­
ably specific.

§ 13. Timing 
[a] Consultation

It was h e ld  in th e  fo llo w in g  case 
th a t  c o n su lta tio n  b e tw e e n  th e  
sp o n s o r  o f  a p ro p o se d  h o m e  fo r  
th e  d e v e lo p m cn ta lly  d isa b le d  an d  
th e  m u n ic ip a lity  in w hich  it  p ro ­
p o se d  to  loca te  th e  h o m e  was 
tim ely , w h ere  th e  s p o n s o r  h ad  n o t 
m a d e  an  irrev o ca b le  co m m itm en t 
to  th e  p a r tic u la r  s ite  a t th e  tim e o f  
su ch  co n su lta tio n .

In  D istel v D e p a r tm e n t o f  M ental 
H e a lth  (1984) 138 M ich  A p p  570, 
3 6 0  N W 2d  249 . th e  c o u rt h e ld  th a t 
th e  s ta te  d e p a r tm e n t o f  m en ta l 
h e a lth  h ad  co m p lied  w ith th e  te rm s 
o f  a  s ta tu te  re q u ir in g  th a t th e  d e ­
p a r tm e n t, “ b e fo re  p la n n in g  a n d  
lo c a tin g "  a re s id e n tia l h o m e  fo r 
th e  d ev e lo p m en ta llv  d isa b le d  in 
an y  m un ic ip a lity , seek  th e  adv ice 
a n d  c o n su lta tio n  o f  th e  g o v e rn in g  
b o d y  o f  th e  m unic ipality , w h ere  th e  
d e p a t im e n t was n o t irrev o cab ly  
b o u n d  to  j  lease  o f  th e  re s id en ce  
p ro p e r ty  a t th e  tim e  o f  its  co n tac ts  
w ith a to w n  su p e rv iso r. P ro p e rty  
ow n ers  in  th e  n e ig h b o rh o o d  o f  a 
p ro p o se d  h o m e  so u g h t in junctive  
re l ie f  ag a in s t itr e s ta b lish m e n t, a r ­
g u in g  th a t th e  d e p a r tm e n t’s c o n ­
tac ts  w ith th e  tow n su p e rv iso r  co n ­
c e rn in g  lo ca tio n  o f  th e  h o m e  w ere  
n o t tim ely  u n d e r  th e  s ta tu te  b e ­
c au se  th ey  to o k  p lace  a f te r  th e  d e ­
p a r tm e n t  h ad  e n te re d  in to  a lease  
o f  th e  p rem ises  w h ere  th e  h o m e  
was to  b e  lo ca ted . O b se rv in g  th a t 
th e  p u rp o se  o f  th e  s ta tu te  was to  
p ro v id e  local a u th o r itie s  w ith a 
m ean in g fu l o p p o r tu n ity  to  ex p ress 
th e ir  view s c o n c e rn in g  e s ta b lish ­
m e n t o f  g ro u p  h o m es in th e ir  co m ­
m u n itie s , th e  c o u r t h e ld  th a t  efforts 
to  seek  th e ir  adv ice  an d  c o n su lta ­
tio n  w ou ld  b e  tim ely  if m a d e  by
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§ 13[b]

th e  d e p a r tm e n t a f te r  initia l p la n -  re s id en ce  fo r m enta lly  d isa b le d
n in g  a n d  p r io r  to  an  ir re v o c a b le  p e rso n s  w ith in  th e  g e o g ra p h ic  lim -
c o m m itm c n t to  e s tab lish  a  h o m e  a t its o f  th e  tow n, an d  w hile  ind ica t-
th c  p ro p o se d  site . A ccord ing ly , th e  ing  th a t a  specific s ite  h ad  n o t as
d e p a r tm e n t 's  co n tac ts  w ith th e  yet b e e n  id en tified , d e sc rib e d  th e
to w n  s u p e rv is o r  w ere  ru le d  tim ely  n a tu re  o f  th e  c o n te m p la te d  p ro -
w h e re  th ey  to o k  p lace  p r io r  to  final g ram  an d  th e  d e m a n d s th a t th e
ap p ro v a l o f  th e  lea se  by s ta te  a u ­
th o r itie s .

[bl Objection or recommendation 
of alternatives

A pp ly in g  s ta tu te s  r e q u ir in g  th a t 
m u n ic ip a l o b je c tio n s  to  a p ro p o sa l 
to  lo ca te  a co m m u n ity  re s id e n c e  
fo r th e  m en ta lly  ill in  th e  m u n ic i­
pality , o r  a lte rn a tiv e  s ite  re c o m ­
m e n d a tio n s , b e  m ad e  w ith in  a c e r ­
ta in  p e r io d  o f  lim e, th e  c o u r ts  in 
th e  fo llow ing  cases he ld  th a t  a m u ­
n ic ip a lity ’s  fa ilu re  to  o b je c t o r  r e c ­
o m m e n d  a lte rn a tiv e  s ites  w ith in  
th a t  tim e  p re c lu d e d  it fro m  d o in g  
so  la te r .

U n d e r  a s ta tu te  re q u ir in g  th e  
s p o n s o r  o f  a  p ro p o se d  co m m u n ity  
re s id e n c e  fo r  th e  m en ta lly  d isa b le d  
to  g ive  w ritte n  n o tice  o f  its in te n t  
to  e s tab lish  th e  re s id e n c e  to  th e  
m un ic ip a lity  in w hich  it is lo  b e  
lo ca ted  a n d  a llo w in g  th e  m u n ic i­
pality  4 0  days th e re a f te r  w ith in  
w hich  to  ap p ro v e , o b jec t, o r  s u g ­
g es t a lte rn a tiv e  sites , th e  c o u rt in 
S to n y  P o in t v N ew  Y ork S ta te  
O ffice o f  M enta l R e ta rd a tio n  e tc . 
(1980 , 2 d  D ept) 78 A p p  Div 2 d  
85 8 , 4 3 2  N Y S 2d 63 3 , h e ld  th a t a 
tow n co u ld  n o t o b ta in  in ju n c tiv e  
re l ie f  ag a in s t th e  licen s in g  an d  o p ­
e ra tio n  o f  such  a re s id e n c e  w h ere  
it fa iled  to  o b jec t w ith in  40  davs 
a l te r  rece iv in g  w ritte n  n o tic e  o f  th e  
sp o n s o r 's  in te n t to  e s tab lish  th e  
re s id e n c e  w ithin th e  to w n . T h e  
sp o n s o r  n o tified  th e  tow n  by le t te r  
o f  its in te n t to  lo ca te  a  co m m u n ity

p ro g ra m  w ould  p lace  u p o n  co m ­
m unity  serv ices. T h e  le t te r  also  
specifically re fe rre d  to  th e  sec tio n  
o f  th e  law u n d e r  w hich th e  sp o n s o r  
was p ro ceed in g , an d  re c ite d  b o th  
th e  s ta tu to ry  re sp o n ses  w hich  th e  
tow n cou ld  m ake to  th e  p ro p o sa l 
an d  the  4 0 -day  p e rio d  w ith in  w hich 
such  re sp o n se s  w ere  d u e . A m e e t­
in g  b etw een  th e  tow n b o a rd  an d  
th e  sp o n s o r  was su b se q u e n tly  h e ld , 
b u t th e  tow n failed to  su g g e s t o n e  
o r  m o re  su itab le  s ites  o r  to  o b jec t 
to  th e  es tab lish m en t o f  su ch  a  re s i­
d en ce  in th e  tow n w ith in  th e  40- 
day p e rio d , a n d  re g is te re d  its view 
th a t n o  sa fe  location  fo r  th e  re s i­
d en ce  cou ld  b e  fo u n d  w ith in  the  
tow n on ly  u p o n  b e in g  in fo rm ed , 
10 m o n th s  a f te r  th e  m e e tin g , that 
the  sp o n so r  w as p ro c e e d in g  with 
its p lans. R eversing  an  o r d e r  g ra n t­
ing th e  tow n a pre>; ary in ju n c ­
tion  ag a in s t es ta l . ..i .e n t o f  the  
re sid en ce , th e  c o u r t ru le d  th a t if  
th e  tow n had  any  o b je c tio n  to  th e  
es tab lish m en t o f  a co m m u n ity  re s i­
d en ce  w ithin its con fin es, it was 
b o u n d  by s ta tu te  to  voice its  o b je c ­
tion  w ithin 4 0  days as in d ic a te d  in 
th e  sp o n so r 's  le tte r  o f  in te n t. T h e  
co u rt re jec ted  th e  to w n 's  a rg u m e n t 
th a t it co u ld  n o t have  ra ise d  an 
o b jec tio n  un til a f te r  th e  4 0 -d ay  p e ­
riod  had  ex p ired  d u e  to  th e  a lleg ed  
vagueness o f  th e  sp o n s o r ’s n o tice  
o f  in ten t with resp ec t to  co m m u ­
nity su p p o rt re q u ire m e n ts  fo r  the  
re s id en ce  an d  th e  s p o n s o r 's  fa ilu re  
to  d es ig n a te  a p a r tic u la r  s ite  fo r 
th e  re s id en ce  in its n o tice , find ing
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th a t th e  sp o n s o r 's  d e sc rip tio n  o f  
co m m u n ity  su p p o r t  re q u ire m e n ts  
h ad  b e e n  re aso n a b ly  specific, and  
o b se rv in g  th a t th e  s ta tu te  d id  n o t 
re q u ire  th e  d e s ig n a tio n  o f  a p a r tic ­
u la r  s ite  in a sp o n s o r 's  n o tice  o f  
in ten t.

W h e re  a  city o b je c te d  to  th e  site  
o f  a p ro p o se d  co m m u n ity  re s i­
d e n c e  fo r  th e  m en ta lly  d isab led  
an d  su g g e s te d  to  th e  re s id e n c e 's  
sp o n so r  14 a lte rn a tiv e  sites , o n e  o f  
which w as se le c te d  by th e  sp o n so r, 
th e  c o u r t in O sw eg o  v P revost 
(1982, 4 th  D ept) 91 A p p  Div 2d 
848, 4 5 8  N Y S 2d  4 1 4 , a p p  d ism d  
58 NY2d 1033, 4 6 2  N Y S2d 443, 
4 4 8  N E 2d 1354, h e ld , u n d e r  a s ta t­
u te  allow ing  a  m un ic ipality  4 0  days 
a f te r  n o tice  by a  sp o n s o r  w ithin 
w hich to  a p p ro v e  th e  p ro p o se d  
site , su g g e s t a lte rn a tiv e  sites o r  
o p p o se  lo ca tio n  o f  any su c h  re s i­
d e n c e  w ith in  th e  m un ic ipality  on  
g ro u n d s  th a t su ch  lo ca tio n  w ould 
re su lt in an  o v e rc o n c e n tra tio n  o f  
such  facilities, th a t th e  c ity 's  fa ilu re  
to  ra ise  su ch  an  o b je c tio n  w ithin 
th e  4 0 -d av  p e r io d  fo rec lo sed  it 
from  d o in g  so  la te r. N o tin g  that 
th e  p u rp o se  o f  th e  4 0 -d av  p e r io d  
was to  e n a b le  a m u n ic ipality  to 
ho ld  p re lim in a ry  h e a tin g s  a n d  p u r ­
sue  its ow n  in v es tig a tio n  o f  the  
m a tte r  b e fo re  d e te rm in in g  the  
co u rse  it in te n d e d  to  follow , th e  
c o u rt re a so n e d  th a t th e  m u n ic ip a l­
ity m u st ch o o se  its c o u rse  w ithin 
th e  s ta tu to ry  p e r io d , sin ce  p re ju ­
d ice  an d  cost to  th e  sp o n so r  w ould 
inevitably  in c re a se  w ith  delay.

S ee  a lso  O y s te r  Bay v S ta te  
O ffice o f  M en ta l R e ta rd a tio n  & D e­
v e lo p m en ta l D isab ilities (1985 , 2d 
D ept) 115 A pp  Div 536 , 4 9 6  NYS 
2d  61 , in w hich th e  c o u rt h e ld  that 
th e  s p o n s o r  o f  a p ro p o se d  co m m u ­

nity  h o m e  fo r  th e  m en ta lly  re ­
ta rd e d  w as e n title d  to  co n tin u e  
w ith its p la n s  to  es tab lish  th e  h o m e  
w h ere  th e  m unicipality  in which 
th e  h o m e  was to  b e  lo ca ted  failed 
lo  p ro p e rly  o b jec t to th e  h o m e 's  
e s ta b lish m e n t w ith in  a s ta tu to rily  
p re sc r ib e d  p e r io d  o f  40  days from  
rece iv in g  n o tifica tion  o f  th e  sp o n ­
s o r ’s p lan s .

♦
In  th e  fo llow ing  case, it was held  

th a t a local g o v e rn m en t u n it 's  righ t 
to  a s ta tu to r ily  p re sc rib e d  p e rio d  
o f  tim e  w ith in  w hich to  suggest 
f u r th e r  a lte rn a tiv e  sites , a f te r  a 
sp o n s o r 's  re jec tio n  o f  its o rig ina l 
a lte rn a tiv e  site  p ro p o sa ls , w as n o t 
v io la ted  by th e  sp o n so r 's  ac tio n  in 
sc h e d u lin g  a h e a r in g  b e fo re  ex p ira ­
tio n  o f  th e  sta tu to ry ’ tim e, since th e  
h e a r in g  was n o t actually  co n d u c ted  
un til a f te r  th e  e x p ira tio n  o f  such 
tim e.

D ism issing  th e  p e titio n  o f  a  local 
p la n n in g  b o a rd  to  an n u l an  a d m in ­
is tra tiv e  d ec is io n  a p p ro v in g  th e  lo ­
c a tio n  o f  a co m m unity  re s id en ce  
fo r  th e  m en ta lly  d isab led  w ithin its 
ju r is d ic tio n , th e  co u rt in C o . lmu- 
n ity  B o a rd  N o. 3 v N ew  York, 
O lf.ce  o f  M ental R e ta rd a tio n  & D e­
v e lo p m e n ta l D isabilities (1980 . 2d 
D ep t) 76 A pp  Div 2d  851 . 428 
N Y S 2d  5 2 0 . h e ld  th a t th e  board  
was n o t d e n ie d  its righ t to  a s ta tu ­
to rily  p re sc r ib e d  tim e w ithin which 
to  su g g e s t fu r th e r  a lte rn a tiv e  sites 
a f te r  th e  re s id e n c e 's  s p o n s o r  re ­
je c te d  its o rig in a l a lte rn a tiv e  site 
p ro p o sa ls , by th e  sp o n so r 's  action  
in sc h e d u lin g  an  ad m in istra tiv e  
h e a r in g  b e fo re  ex p ira tio n  o f  the 
s ta tu to ry  tim e . T h e  s ta tu te  in q u e s­
tio n  a llo w ed  th e  h o a rd  15 days 
a f te r  re je c tio n  by th e  s p o n s o r  o f  its 
a lte rn a tiv e  s ite  p ro p o sa ls , w ithin 
w hich to  su g g e st fu rth e r  a lle rn a -
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lives, b e fo re  it cou ld  be  co n c lu d ed  
th a t th e re  was sufficient lack o f  
a g re e m e n t to  w arra n t th e  sc h e d u l­
in g  o f  a fac tfin d in g  h earin g . T h e  
c o u r t fo u n d  th a t a lth o u g h  the  
s p o n s o r  h ad  sc h e d u le d  a factfind­
in g  h e a r in g  on ly  10 days a f te r  re ­
je c t in g  th e  b o a rd ’s a lte rn a tiv e  site 
su g g e stio n s , th e  h e a r in g  was no t 
ac tually  h e ld  un til 23  days a fte r  
such  re jec tio n , th e reb y  ex cee d in g  
th e  s ta tu to ry  p e r io d  w ithin which 
th e  b o a rd  cou ld  su g g e st fu rth e r  
a lte rn a tiv es by 8 days. T h e  c o u rt 
ru led  th a t th e  b o a rd 's  fa ilu re  d u r ­
ing  th is 23-day p e r io d  to  su g g est 
fu r th e r  a lte rn a tiv e  sites , o r  lo  seek 
d e fe rra l o f  th e  h e a r in g  in o rd e r  to 
p o sit fu rth e r  a lte rn a tiv es , ju s tif ie d  
th e  sp o n so r 's  co n c lu s io n  (hat th e re  
was sufficient d isa g re e m e n t b e ­
tw een  th e  p a rtie s  re g a rd in g  a p r o ­
p o se d  s ite  to  w arran t in v o ca tio n  o f  
a fo rm al hearin g .

[c] Hearing
It was he ld  in th e  fo llow ing  case 

th a t th e  fa ilu re  o f  an  ad m in istra tiv e  
agency  to  c o n d u c t a  h ea rin g  on  
m u n ic ipal o b jec tio n s  to  th e  loca­
tion  o f  a p ro p o se d  com m unity  
h o m e  fo r  th e  m enta lly  ill w ith in  a 
ce rta in  tim e  p re sc r ib e d  by s ta tu te  
d id  n o t r e n d e r  th e  ag en cy 's  d e te r ­
m in a tio n  void , w h ere  such tim e 
lim its d id  n o t re la te  to  th e  essen ce  
a n d  su b s ta n c e  o f  th e  ac t to  be 
p e rfo rm e d  an d  th e  m un icipality  
was n o t p re ju d ic e d  by th e  delay.

In P leasan t V alley v W assaic  D e­
velo p m en ta l D isabilities Serv ices 
O llice (1983. 2d  D ept) 92 A pp Div 
2d 513, 4 5 9  N Y S2d 109. th e  cou rt 
he ld  th a t th e  fa ilu re  o f  th e  co m m is­
s io n e r  o f  m en ta l re ta rd a tio n  to  
co n d u c t a h ea rin g  o n  a (o .vn 's o b ­
je c tio n s  to  th e  lo ca tio n  w ithin it o r  
tw o co m m u n ity  re s id en ce s  fo r th e

m entally  re ta rd e d , w ith in  a ce rta in  
tim e fixed by s ta tu te , d id  n o t inval­
id a te  th e  co m m iss io n e r 's  decision  
au th o riz in g  th e  e s ta b lish m e n t o f  
th e  re sid en ce s in th e  tow n . T h e  
s ta tu te  re q u ire d  th a t th e  co m m is­
s io n e r  h o ld  a h e a r in g  o n  a m un ic i­
p ality 's  o b jec tio n  to  th e  lo ca tio n  in 
it o f  any  such  re sid en ce s w ith in  15 
days o f  a re q u e s t fo r such  a h e a r­
ing , bu t th e  co m m iss io n e r d id  no t 
h o ld  a  h e a r in g  o n  th e  to w n 's  o b jec ­
tio n  to  e s tab lish m en t o f  th e  resi­
d en ces  in q u e s tio n  u n til 61 days 
a f te r  its re q u e s t  th e re fo r . In  d is­
m issing  a p e titio n  by th e  tow n fo r 
ju d ic ia l rev iew  o f  th e  c o m m iss io n ­
e r 's  d ec is io n , th e  c o u rt h e ld  tha t 
th e  15-day p rov isio n  w as d irec to ry  
ra th e r  th an  m an d a to ry , s in c e  it d id  
n o t re la te  to  th e  e s se n c e  a n d  su b ­
s ta n ce  o f  th e  act to  b e  p e rfo rm ed . 
T h e  co u rt sa id  th a t th e  com m is­
s io n e r 's  fa ilu re  to  c o n d u c t a h ea r­
ing  w ithin 15 days o f  th e  tow n 's 
req u est ac tually  b en e fited  th e  tow n 
by g iv ing  it m o re  tim e  to  p re p a re  
fo r  th e  h ea rin g , an d  th a t th is tech ­
nical d e p a r tu re  from  th e  s ta tu to ry  
tim e lim it d id  n o t f ru s tra te  th e  
p u rp o se  o f  th e  s ta tu te  to  fo ste r 
co m m u n ica tio n  an d  c o -o p e ra tio n  
b e tw een  s ta te  ag en c ies a n d  local 
c o m m u n ities  in th e  s ite  se lec tio n  
p ro cess .

Id] Derision

C o u rts  in th e  fo llow ing  cases 
held  that an  ad m in is tra tiv e  decision  
to  a p p ro v e  th e  location  o f  a co m ­
m unity  h om e fo r th e  m en ta lly  ill 
w ithin a p a rtic u la r  m un ic ip a lity  was 
n o t invalid a ted  by fa ilu re  to  re n d e r  
th e  decision  w ithin a s ta tu to rily  
p re sc r ib e d  tim e  a f te r  h e a r in g  on 
m unicipal o b jec tio n s, ru lin g  that 
such  tim e lim its w ere  d irec to ry  
only, a n d  n o t m andato rv .
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In P le a sa n t V alley v W assaic  D e- 
v e lo p m e n ia l D isabilities Serv ices 
O ffice (1 9 8 3 , 2 d  D ept) 92  A pp  Div 
2d  5 4 3 , 4 5 9  N Y S 2d  109, th e  co u rt 
h e ld  th a t  th e  fa ilu re  o f  t l.e  co m m is­
s io n e r  o f  m e n ta l r e ta rd a tio n  to  
re n d e r  a  d e c is io n  on  a to w n 's  o b ­

je c t io n s  to  th e  lo ca tio n  w ith in  it o f  
tw o c o m m u n ity  re s id en ce s  fo r th e  
m en ta lly  r e ta rd e d , un til ju s t  a f te r  a 
tim e p e r io d  fixed  by s ta tu te ,  d id  
n o t in v a lid a te  th e  co m m iss io n e r’s 
d ec is io n  a u th o r iz in g  th e  e s ta b lish ­
m en t o f  th e  re s id en ce s  in  th e  tow n. 
T h e  s ta tu te  re q u ite d  th a t th e  c o m ­
m iss io n e r r e n d e r  a d ec is io n  o n  a 
m u n ic ip a lity 's  o b jec tio n  to  th e  lo ­
ca tion  w ith in  it o f  any su ch  re s i­
d en ces  w ith in  3 0  days o f  h ea rin g  
an  su ch  o b je c tio n , bu t th e  co m m is­
s io n e r  d id  n o t r e n d e r  a  d ec is io n  o n  
th e  to w n ’s o b jec tio n  to  th e  re s i­
d en ces  in q u e s tio n  u n til 31 days 
a f te r  th e  h ea rin g . In d ism issin g  a 
p e titio n  by  th e  tow n  fo r  ju d ic ia l 
review  o f  th e  c o m m iss io n e r 's  d e c i­
s ion , th e  c o u r t ru led  th a t th e  30- 
day p ro v is io n  w as d ire c to ry  ra th e r  
th an  m a n d a to ry , as it d id  n o t re la te  
to  th e  e s se n c e  a n d  su b s tan ce  o f  th e  
act to  b e  p e rfo rm e d , a n d  that th e  
co m m iss io n e r 's  fa ilu re  to  r e n d e r  a 
d ec is io n  w ith in  3 0  days o f  h e a r in g  
d id  n o t f ru s tra te  th e  p u rp o se  o f  
th e  s ta tu te  to  fo s te r  co m m u n ica ­
tion  a n d  c o -o p e ra tio n  be tw een  
s la te  a g e n c ie s  a n d  local c o m m u n i­
ties in th e  s ite  se lec tio n  p ro cess .

S im ila rly , in O y s te r  Bay v W ebb  
(1985 , 2 d  D ept) 111 A p p  Div 2d  
760, 4 9 0  N Y S 2 d  247, th e  co u rt, 
re a so n in g  th a t a s ta tu te  re q u ir in g  
th e  s ta te  co m m iss io n e r o f  m en ta l 
re ta rd a tio n  lo  r e n d e r  a d ec is io n  as 
to  th e  lo c a tio n  o f  a co m m u n ity  
re s id e n c e  fo r  th e  m enta lly  d isa b le d  
w ithin 3 0  days o f  h e a r in g  o n  m u ­

nic ipal o b jec tio n s w as d irec to ry  
on ly  a n d  n o t m an d a to ry , h e ld  th a t 
a dec is io n  re n d e re d  m o re  th an  30 
days a f te r  h e a r in g  w ould  n o t be  
a n n u lle d  o n  th a t g ro u n d , a t leas t in 
th e  a b se n c e  o f  u n d u e  delay . T h e  
c o u r t acco rd ing ly  affirm ed an  a d ­
m in istra tiv e  d ec is io n  to  es tab lish  a 
co m m u n ity  re s id e n c e  a t a  location  
o th e r  th a n  th a t d e s ire d  by th e  
tow n.

§ 14. Nonattendance by agency at 
local meeting

In  th e  fo llow ing  case, it was held  
th a t a s ta te  ad m in is tra tiv e  agency  
h ad  fu lfilled  its s ta tu to ry  du ty  to 
c o -o p e ra te  w ith local u n its  o f  gov­
e rn m e n t in se lec tin g  sites  fo r 
g ro u p  h o m es fo r th e  em otionally  
d is tu rb e d , d e sp ite  its fa ilu re  to a t­
te n d  a m e e tin g  w ith local re s id en ts  
a n d  city officials c o n c e rn in g  the  
lo ca tio n  o f  severa l such  h o m es.

In L ivonia v D e p a r tm e n t o f  S o ­
cial Serv ices (1985) -123 M ich  466 . 
378  N W 2d 4 0 2 , th e  c o u r t h e ld  th a t 
th e  s ta le  d e p a r tm e n t o f  social se r­
vices, se ek in g  to  a u th o r iz e  th e  loca­
tio n  o f  sev era l g ro u p  h o m es fo r 
th e  e m o tio n a lly  d is tu rb e d  in a p a r ­
ticu la r  city, h ad  co m p lied  with a 
s ta tu te  re q u ir in g  (he d e p a r tm e n t to  
c o -o p e ra te  w ith o th e r  s ta te  a g e n ­
cies a n d  local u n its  o f  g o v e rn m en t 
in a d m in is te r in g  an  act p ro v id in g  
fo r  th e  licen su re  o f  such  hom es 
a f te r  n o tice  to  an d  c o n su lta tio n  
w ith th e  m un ic ip a lities  in w hich 
th ey  a re  to  b e  lo ca ted , w h ere  the  
c ity 's  on ly  a lleg a tio n  o f  n o n c o -o p ­
e ra tio n  was th e  fa ilu re  o f  d e p a il-  
m en t re p re se n ta tiv e s  to a tte n d  a 
sc h ed u led  m e e tin g  o f  city officials 
a n d  c o n c e rn e d  re s id e n ts  re g a rd in g  
lo ca tio n  o f  th e  h o m es , w hich m e e t­
ing  th e  d e p a r tm e n t c la im ed  it was 
n o t aw are  o f  a n d  lo  w hich it had
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n o t b e e n  inv ited . T h e  c o u r t o b ­
se rv ed  th a t d e p a r tm e n t r e p re se n ta ­
tives h ad  a t te n d e d  a la te r  m ee tin g  
w ith city officials a n d  re s id e n ts , an d  
acco rd ing ly  affirm ed an  a d m in is tra ­
tive decision  a p p ro v in g  th e  lo ca­
tio n  o f  th e  hom es.

§ 15. Informal contacts
In  th e  fo llow ing  case, th e  co u rt 

h e ld  th a t in form al c o n tac ts  b e ­
tw een  th e  sp o n so r  o f  a  p ro p o se d  
co m m u n ity  h o m e fo r th e  d evelop - 
m en ta lly  d isab led  an d  a to w n  su ­
perv iso r c o n s titu te d  suffic ien t c o m ­
p lian ce  w ith a s ta tu te  re q u ir in g  th e  
sp o n s o r  lo  seek  th e  ad v ice  and  
c o n su lta tio n  o f  th e  m u n ic ipality  in 
w hich th e  h o m e  is to  b e  lo ca ted , 
w h ere  th e  s ta tu te  p re sc r ib e d  no  
p a r tic u la r  m e th o d  by w hich such 
adv ice  an d  co n su lta tio n  was to  be­
so u g h t an d  d id  n o t re q u ire  th a t 
c o n su lta tio n  be  ac tually  o b ta in e d  
o r  th a t any  adv ice b e  h e e d e d .

In D istel v D e p artm en t o f  M ental 
H ea lth  (1984) 138 M ich  A p p  576, 
36 0  N W 2d 249. it was h e ld  that 
th e  s ta te  d e p a r tm e n t o f  m en ta l 
h e a lth  had  co m p lied  w ith th e  te rm s 
o f  a s ta tu te  eq u ir in g  th a t (he  d e ­
p a r tm e n t. b i >re p la n n in g  a n d  loc­
a tin g  a r c '.  n tial h o m e  fo r  th e  
d ev c lo p m e n ljlly  d isa b le d  in any

Consult POCKET FART in

m unicipality , "seek  th e  adv ice  an d  
c o n su lta tio n "  p f  th e  g o v e rn in g  
bod y  o f  th e  m unic ipality  in w hich 
th e  h o m e is to  be  lo ca ted , a lth o u g h  
it m ere ly  h ad  in fo rm al co n su lta tio n  
w ith an  official. P ro p e rty  o w ners in 
th e  n e ig h b o rh o o d  o f  a p ro p o se d  
h o m e  so u g h t in jun c tiv e  re lie f  
ag a in st its e s tab lish m en t, a rg u in g  
th a t th e  s ta tu te  had  n o t b een  co m ­
p lied  w ith b ecau se  th e  d e p a r tm e n t 
liad  failed  to  o b ta in  a d iscu ssio n  o f  
th e  h o m e  a t a p u b lic  m e e tin g  b e ­
fo re  th e  to w n sh ip  b o a rd  an d  had  
only  m ad e  in form al co n tac ts  w ith 
th e  tow n  su p e rv iso r  c o n c e rn in g  th e  
p ro p o se d  h o m e. In affirm ing  a d e ­
nial o f  in ju n c tiv e  re lie f  to  th e  p ro p ­
e rty  o w n ers, th e  c o u rt n o te d  that a 
p ub lic  m e e tin g  h ad . in fact, been  
h eld . T h e  co u rt fu r th e r  o b se rv ed  
th a t th e  s ta tu te  re q u ire d  on ly  that 
th e  d e p a r tm e n t " se e k "  adv ice  and  
co n su lta tio n  o f  th e  local g o v e rn in g  
body, n o t th a t such adv ice  and  
c o n su lta tio n  b e  ac tually  o b ta in e d  
o r  h e e d e d . A lso n o tin g  th a t the  
s ta tu te  d id  n o t p re sc r ib e  any  p a r ­
ticu lar m e th o d  bv w hich adv ice  and  
c o n su lta tio n  was to  b e  s o u g h t, th e  
co u rt h e ld  th a t th e  d e p a r tm e n t 's  
in fo rm al co n tac ts  w ith th e  tow n 
su p e rv iso r  c o n s titu te d  sufficient 
co m p lian ce  w ith th e  s ta tu te .

this volume fo r la lc r cases
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HOUSE BILL NO. 53

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION 

BY REPRESENTATIVE MULDER

Introduced: 1/13/97 j
Referred: State Affairs, Finance

A BILL j
!

FOR AN ACT ENTITLED 

"An Act relating to the authority of the Departm ent of Corrections to contract
j

for facilities for the confinement and care of prisoners, and annulling a regulation

i
of the Departm ent of Corrections that limits the purposes for which an agreem ent 

with a private agency may be entered into; authorizing an agreem ent by which; 

the D epartm ent of Corrections may, for the benefit of the state, enter into one 

lease of, or sim ilar agreement to use, space within a correctional facility tha t is 

operated by a private contractor, and setting conditions on the operation of the'

correctional facility affected by the lease or use agreement; and giving notice of
i

and approving a lease-purchase agreem ent o r similar use-purchase agreem ent for 

the design, construction, and operation of a correctional facility, and setting; 

conditions and  limitations on the facility’s design, construction, and operation."

BE IT ENACTED BY TH E LEGISLATURE OF THE STATE O F ALASKA:

HB0053a -1- HB 53
N e w  Text Und er li ne d  [DELETED TEXT BRACKETED]

COMMIT r e f  COPT
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1 * Section 1. AS 33.30.031(a) is amended to read:

2 (a) The commissioner shall determine the availability of state correctional

3 facilities suitable for the detention and confinement of persons held under authority of

4 state law or under agreement entered into under (e) of this section. If the

5 commissioner determines that suitable state correctional facilities are not available, the

6 commissioner may enter into an agreement with a public or private agency to provide

7 necessary facilities, subject to the following:

8 (1) the commissioner mav not enter into an agreement with an

9 agency that is unable to provide a degree of custody, care, and discipline to the

10 extent required bv the laws of this state:

11 (2) correctional [. CORRECTIONAL] facilities provided through

12 agreement with an [A PUBLIC] agency for the detention and confinement of persons

13 held under authority of state law may be in this state or in another states

14 (3) correctional [. CORRECTIONAL] facilities provided through [

15 agreement with an  [A PRIVATE] agency

16 (Ai mav provide for the detention and confinement of all

17 persons held bv the commissioner under authority of state law, whether

18 charged with or convicted of felonies or misdemeanors, without regard to i

19 the custody classifications for prisoners as determined bv the

20 commissioner, unless the security of the facility is inconsistent with those

21 custody classifications: and

22 (B) mav not bv regulation be restricted or limited bv the

23 commissioner to use only for prisoners involved in certain rehabilitative or
i

24 treatment programs authorized bv law [MUST BE LOCATED IN THIS

25 STATE UNLESS THE COMMISSIONER FINDS IN WRITING THAT (1)

26 THERE IS NO OTHER REASONABLE ALTERNATIVE FOR DETENTION

27 IN THE STATE; AND (2) THE AGREEMENT IS NECESSARY BECAUSE

28 OF HEALTH OR SECURITY CONSIDERATIONS INVOLVING A

29 PARTICULAR PRISONER OR CLASS OF PRISONERS, OR BECAUSE AN

30 EMERGENCY OF PRISONER OVERCROWDING IS IMMINENT. THE

31 COMMISSIONER MAY NOT ENTER INTO AN AGREEMENT WITH AN '
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1 AGENCY UNABLE TO PROVIDE A DEGREE OF CUSTODY, CARE, AND

2 DISCIPLINE SIMILAR TO THAT REQUIRED BY THE LAWS OF THIS

3 STATE].

4 * Sec. 2. AS 33.30 is amended by adding a new section tc article 1 to read:

5 Sec. 33.30.043. Lease of or agreement to use space within municipal

6 correctional facility, (a) If the commissioner determines that it would be in the best

7 interest of the state, the commissioner may enter into an agreement with a municipality

8 of the state for the lease by the state of a correctional facility or a part of it or for the

9 use anc' operation of a correctional facility or a part of it for the benefit of the state.

10 (b) An agreement executed by the commissioner under (a) of this section must

11 provide that

12 (1) the state has the right to detain or confine a prisoner held under

13 authority of law in the correctional facility;

14 ;j (2) the administrator of the correctional facility agrees to implement an

15 order concerning a prisoner issued by a court of the state;

16 (3) the administrator of the correctional facility shall complv with the
II

17 law and with regulations adopted by the commissioner relating to the custody, care,
I* •

18 | and discipline of a prisoner detained or confined in the correctional facility; and I

19 (4) the commissioner may inspect the correctional facility at any time

20 to determine the conditions under which a prisoner is detained or confined.

21 (c) The agreement executed by the commissioner under (a) of this section may

22 require the administrator of the correctional facility to comply with requirements that

23 the commissioner considers necessary for the protection of the public or for the quality

24 of care and programs for prisoners required by this chapter and regulations adopted by

25 the commissioner.

26 * Sec. 3. AUTHORIZATION TO LEASE, OR FOR USE OF, CORRECTIONAL

27 FACILITY SPACE WITH THIRD-PARTY CONTRACTOR OPERATION, (a) To relieve

28 overcrowding of existing correctional facilities, the Department of Corrections rnay enter into • J
-.7 I t

29 no more than one agreement to lease space or for use of space within a correctional facility
/7 v  3 v Q J . '  i ,i * V

30 that will house persons who are committed to the custody of the commissioner of corrections.

31 The agreement to lease or for use entered into under this section is predicated upon and must

O-LSO194\K
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1 provide for an agreement under which a private third-party contractor operates the facility by

2 providing for custody, care, and discipline services for persons held by the commissioner of

3 corrections under authority of state law.

4 (b) The authorization given by (a) of this section is subject to the conditions of (c)

5 - (e) of this section and to the further limitation that the total payments for the full term of

6 the agreement to lease or for use may not exceed $150,000,000 and the anticipated annual

7 amount of the rental obligation to be paid by the Department of Corrections under the

8 agreement to lease or for use must be reasonably commensurate with that total.

9 (c) A lease of space or agreement for use of space authorized by (a) o f this section

10 may not involve a correctional facility that

11 (1) contains a total population of less than 500 or more than 800 prisoners; or

12 (2) is to be operated by the state or a municipality except that the state or a

13 municipality may operate the correctional facility temporarily if, in a correctional facility that

14  ̂ is to be operated by a third-party contractor with whom the state or a municipality has entered

O-LSO194\K

15 into an agreement to operate the correctional facility, the private third-party contractor with

16 whom the state or a municipality has entered into the agreement to operate the correctional

17 : facility defaults in performance under the contract and operation of the correctional facility

18 by the state or the municipality is reasonably necessary to ensure the facility’s continued

19 operation.

20 (d) If required by the commissioner of corrections as a condition of the correctional

21 facility's operation, in the award of a contract for the operation of the correctional facility to

22 be operated under the authorization set out in (a) of this section, the Department of

23 Corrections shall require that persons employed by the contractor as correctional officers in

24 the facility meet the requirements of AS 18.65.130 - 18.65.290 that are applicable to

25 correctional officers.

26 (e) The Department of Corrections may not, under this section, enter into an

27 agreement to lease space or for the use of space in a correctional facility if, under sec. 4 of

28 . this Act, the Department of Administration, on behalf of the Department of Corrections, enters

29 into a lease-purchase agreement, use-purchase agreement, or other agreement to use a facility

30 that has a nominal purchase option.

31 * Sec. 4. NOTICE AND APPROVAL OF LEASE-PURCHASE AGREEMENT OR
1
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1 SIMILAR USE-PURCHASE AGREEMENT, (a) To provide for the design, construction, and

2 operation of a new correctional facility in order to relieve overcrowding of existing

3 correctional facilities, the Department of Administration, on behalf of the Department of

4 Corrections, may enter into an agreement under AS 33.30.031, in the form of a lease-purchase

5 agreement, use-purchase agreement, or other agreement to use a facility that has a nominal

6 purchase option, for the design, construction, and operation of a correctional facility that will

7 house persons who are committed to the custody of the commissioner of corrections. The

8 project approval given by this subsection is subject to the conditions of (b) - (e) and (g) of

9 this section and to the following limitations:

10 (1) the anticipated total construction, acquisition, and related costs of

11 establishing the correctional facility may not exceed 590,000,000;

12 (2) the total lease or use payments for the full term of the agreement may not

13 exceed $180,000,000 and the anticipated annual amount of the rental obligation to be paid by

14 ' the Department o f Corrections under the lease or use agreement must be reasonably
!' !

15 commensurate with that total; and

16 (3) at the end of the term of the lease-purchase agreement or use-purchase

17 , agreement, the state shall own the correctional facility.

18 (b) The correctional facility to be designed, constructed, and operated under the notice

19 and approval given in (a) o f this section

20 (1) must be designed and constructed so as to house, in separate housing,

21 female prisoners and male prisoners;

22 (2) may not contain a total population of uore than 1,000 prisoners, but must

23 be designed and constructed so as to allow expansion of the facility to a greater capacity; and

24 (3) may not be operated by the state except temporarily when

25 (A) the private third-party contractor with whom the state has entered
I

26 into an agreement to operate defaults in performance under the contract and state

27 operation is reasonably necessary to ensure the facility’s continued operation; or
I

28 (B) the state is unable to contract with a private third-party contractor.

29 (c) The lease-purchase or use-purchase agreement entered into under this section must

30 provide for

31 (1) an agreement under which the correctional facility is designed, constructed.

0-LS0!94\K
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1 and, except for services to prisoners described in (2) of this subsection, operated by a private

2 third-party contractor; the agreement described in this subsection is made for the purpose of

3 acquiring, improving, and maintaining the correctional facility structure under AS 36.30.085,

4 and is exclusive of one or more agreements for the custody, care, and discipline of prisoners

5 housed in the facility as may be authorized by AS 33.30 031(a)(1) and (3);

6 (2) an operating agreement, separate from the agreement described in (1) of

7 this subsection, under which a private third-party contractor operates the facility by providing

8 for custody, care, and discipline services for persons held by the commissioner of corrections 

under authority of state law; the operating agreement described in this paragraph shall

(A) for its initial period, not to exceed five years, be entered into with 

a private third-party contractor that is the same person as the third-party contractor 

described in (1) of this subsection; and

(B) for the duration of the period of the lease-purchase or use-purchase

14 agreement, be rebid or reoffered at intervals of not more than five years and may be

15 entered into with a private third-party contractor other than the person described in (A)

16 of this paragraph.
i|

17  ̂ (d) In the evaluation of a bid submitted to construct and operate the correctional

18  ̂ facility described in this section, the Department of Administration may provide incentive to

19 the maker of a bid that pledges to employ state residents as far as practicable.

20 (e) If required by the commissioner of corrections as a condition of the correctional

21 facility’s operation, in the award of a contract for the operation of the correctional facility to

22 be designed, constructed, and operated under the notice and approval given in (a) of this

23 , section, the Department of Administration shall require that persons employed by the!i
24 contractor as correctional officers in the facility meet the requirements of AS 18.65.130 -

25 18.65.290 that are applicable to correctional officers.

26 (f) Subsection (a) of this section constitutes the notice and approval required by

27 , AS 36.30.085.

28 (g) The Department of Administration, on behalf of the Department of Corrections,

29 may not, under this section, enter into a lease-purchase agreement, use-purchase agreement,

30 or other agreement to use a facility that has a nominal purchase option if, under sec. 3 of this
I

31 Act, the Department of Corrections enters into an agreement to lease space or for the use of

O -L SO 19 4 \K
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1 space in a correctional facility.

2 * Sec. 5. CONSTRUCTION OF CORRECTIONAL FACILITY UNDER PROJECT

3 LABOR AGREEMENT, (a) The purpose of this section is to enable the state to meet its

4 , obligation to improve the care and custody of the prisoners for which it is responsible at an

5 early date through the completion of construction of a major correctional facility by structuring

6 labor relations at the job site of the correctional facility in the interests of industrial harmony

7 j and in a way that makes optimal use of construction resources.

8 (b) Notwithstanding any restrictions that may be applicable under AS 36.30, the
(I

9 correctional facility described in sec. 4 of this Act may be constructed only under a public
jl

10 1 construction project labor agreement between the building construction contractor and one or
.i

11 more building trade unions; the labor agreement must provide
:( . i

12 (1) a no-strike and no-slowdown pledge by the union or unions;

13 (2) a commitment on the part of the construction contractor to hire through
|| I

14 ' local union hiring halls; and
I! !

15 (3) a provision allowing not more than 15 percent of the construction
.i j

16 j contractor's workforce on the public construction project to be composed of persons who are
!| i i

17 not members of the union or unions.
!j

18 * Sec. 6. 22 AAC 05.300(e) is annulled.
ii i: i
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S HI F T l i M I
A l a s k a ’ s  C o r r e c t i o n s  P l a n

LOCATION NEW BEDS CONST. COSTS

Anchorage 
(replace 6th Ave. Jail)

Palmer 
(medium security)

Hiland Mountain

Mat-Su Pre-Trial

Yukon-Kuskokwim
(Bethel)

Fairbanks

North Slope Borough

Wildwood (Kenai)

Spring Creek (Seward)

Lemon Creek (Juneau)

260
(400 bed facility) 

221

(create women’s unit) 

64 

48

80

50

149

166-250

64

$60,000

$13,050

$1 ,0 0 0

$6 ,0 0 0

$5,000

$10,250

? ?

$29,200

$25,000

$9,000

Totals: 1102-1186 $158,500

OP. COSTS

$8,076

$3,763

0

$1,107

$963

$2,266

? ?

$2,111

$7,380

$1,931

$27,597



A l a s k a ' s  C o r r e c t i o n s  P l a n

Three components:

• Limit the number of prisoners going into the "hard bed" system (to the extent 
that this can be done in a manner that is consistent with public safety)

•  Expand the number of "hard beds" to keep up with the growing numbers

•  Get the prisoners out of "hard beds" quicker (to th 5 extent that this can be
done in a manner that is consistent with public safety)

Pursue expansion options that are:

® Safe

•  Statewide (comprehensive)

•  Meet regional needs

® Involve community participation (gov't to gov't)
i

•  Cost effective



MEMORANDUM

D a te : March 11, 1997

To: Joe Green

F ro m : Lisa Kirsch

Re: H B  53 —A m en d m en ts  R e v is ited

I have received this afternoon via fax two nearly identical m emos 
from the S o u th  A n ch o ra g e  C o a litio n  and O c e a n v i e w / O l d  
S ew a rd  C o m m u n ity  C o u n cil.

Both organizations request amendments that require:

1 ) A fe a s ib ility  stu d y , including cost benefit analysis that
exam ines various m ethods for reducing overcrowding;

2 )  25%  co st sav in gs on con stru ction  when com pared to state
construction o f facilities;

3 )  20%  co st sav in gs on op eration  as compared with state
operation o f facilities;

4 )  H ousing o f A la sk a  p r iso n ers  only; and

5 )  a provision for S tate op eration  o f a facility  w h e n
a)  the operator defaults and state operation is necessary or,
b ) the state is unable to contract with a private third party 
contractor or it is the best interest o f the state to operate the facility.

The Seward group also included a provision designed to encourage 
com petition that amends the section that gives corrections the ability 
to lease space in another facility to ease overcrowding. Their 
amendment allow s corrections to enter into m ore than one  
a g r e e m e n t  and to lea se  sp ace in sm aller  fa c ilit ie s  (as few  as 
100 total beds).

The fe a sib ility  study looks like something that will take a
great deal o f  time and money and w ill result in an increase in



correction's fiscal note. The provisions as to overcrowding appear to 
create a problem in that the state would be required to revisit the 
overcrowding issue each time it considers a new cortract. The 
provision that the private proposal must always outperform the state 
run facilities. The value o f this provision may be reliant upon how 
you calculate the costs. W ill the state cost include the potential 
liability  to additional state em ployees, liability to subcontractors, 
m aintainance co st overruns and other otherw ise hidden costs  
incurred when you take on a project? Mulder testified that the 
contractor would be held to a contract for a number o f years. If the 
bidder m iscalculates his costs and they increase the bidder must 
continue to provide the service at the same cost to the state. The 
state run operations do not have this benefit.

C ost sa v in g s  req u irem en ts . These two sections that require a
savings o f  25% on construction and 20% on operation appear to put 
the private sector at a great disadvantage. I think this amendment is 
dishonest in that it purports to protect state interests, but in fact 
appears to create an im possible hurdle for the private sector.

I guess the point that these groups are trying to make is that 
we should not bid the project out if  there is not a big savings. This 
assum es that all other things being equal, we shoudl choose public 
prisons. I think this issue turns on a policy question. Are private 
prisons ever a good idea? Do they in fact give us a cost savings on a
necessary evi l  (im prisonm ent) and get market effic ien cy  into an
otherwise inefficient government system  Or do they, as Charles 
Cambell's letter suggests, incarcerate a burgeoning population in a 
facility run by people who are motivated, not to rehabilitate, but to 
ensure recidivism  so that their large facility is always full and profit 
generat ing .

A laska  p rison ers on ly . This section  prevents private prisons 
from taking on other state’s prisoners. This may assure that there is 
space for our inmates.

S tate op eration  o f  a fa c ility . This section  broadens the 
circum stances under which the state could take over operations. It 
allow s the state to operate the prison indefinitely and allow  the state 
to take over operations sim ply because it is in the state's best 
interest. This could make it very difficult to find a contractor who 
would agree to these terms. The way these sections read now seems 
to dovetail with typical contract law. If you amend it to say that the



state may intervene and essentially  breach the contract with the 
operator even where the contractor has not breached first you may 
run into problem s.



MEMORANDUM

T o : Jac k  C h en o w eth , L e g is la tiv e  L eg a l

F r o m :  L isa  K irsch , H o u se  Ju d ic ia ry  C o m m ittee

R e :  A m en d m en t to  H B 53

D a te :  M arch 11, 1997

In  re g a rd  to  a m e n d m e n t 0 -L S 0 1 9 4 \K .3 2 ;

C h a irm an  Jo e  G reen  has asked  m e to  g e t y o u r op in ion  on som e fine  

tun ing  to  th is am en d m en t. H e w ould  like  to  know  if  it is p o ssib le  for 

a m a jo rity  o f the v o te rs  a ffec ted  by the p rison  to vo te  dow n a site  

ch o ice . W h a t w e d iscu ssed  w as a s itu a tio n  w here  a m u n ic ip a lity  as a 

w ho le  m ig h t v o te  in fa v o r o f  a s ite , but a m ajo rity  o f  the  v o te rs  in 

the  co m m u n ity  n ear the  s ite  o p p o se  th a t site . O ne su g g es tio n  I m ade 

w as th a t w e m o d ify  "m u n ic ip a lity "  w ith  "or p o litic a l su b d iv is io n  o f 

the  s ta te"  and  th a t w e m o d ify  "vo ters"  (lin e  13) w ith  "w ith in  a tw o 

m ile  rad iu s  o f  the  p ro p o sed  site" o r "affec ted  by the  p ro p o sed  site" 

and  d e le te  "v o tin g  in  the  m u n ic ip a lity  a ffec ted ."

A n o th e r co n ce rn  a b o u t the  use  o f  the  w ord  "m u n ic ip a lity "  that 

w as ra ised  in  te s tim o n y  y e s te rd a y  w as th a t it n a rro w ed  the  site  

se le c tio n  to  too  sm all a g ro u p  sin ce  th e re  a re  very  few  m u n ic ip a litie s  

is A K . D oes "m u n ic ipality "  as used in the AS have a m ean ing  tha t 

in c lu d es  v illag es , b o ro u g h s , e tc ., o r does it lite ra lly  m ean  

m u n ic ip a litie s?  I know  in H B 22 w e used lan g u ag e  th a t M ike Lord 

su g g es ted  w h ich  I b e liev e  w as "and p o litica l su b d iv is io n s  o f  the 

s ta te ."

C ou ld  you  p lease  le t m e  know  w h e th er you th in k  th ese  changes 

w ill h av e  the  d esired  e ffe c t?  C h airm an  G reen  w as p a rtic u la rly  

c o n ce rn e d  w h e th e r o r n o t the  le g is la tu re  cou ld  g iv e  a co m m u n ity  the



power to override the m unicipality's decision to locate a prison at a 
particular site.

One final minor word change. Chairman Green thought that the 
use o f the word "at" on lines 5 and 11 (first appearance) o f  
am endm ent 0-LS0194AK.32 was awkward since the "correctional 
facility" does not yet exist. He w ill defer to your drafting expertise if  

this is the only way to convey our intent.

Thanks for your help.
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Municipality
of

Anchorage

H .O . B o x  1 9 6 6 5 0  
A n c h o r a g e .  A la s lc a  0 9 5 1 9 - 6 6 5 0  
T e l e p h o n e :  ( 9 0 7 )  3-13--1-131 
F i lx :  ( 9 0 7 )  3 4 3 * 4 4 9 9  
li ltp i/A v w w .r . i .a iu 't i f i rH t 'c .a lr . i is

Rick Mystrom. Mayor

March 11, 1997

Members of the Anchorage Caucus 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801

O N -IC I- O I; TH E  MAYOR

% > I t

Dear Caucus Members:

Resolving the prisoner housing shortage in the State has been the topic of ongoing discussion for the 
past few years. In Anchorage, the shortage of jail and detention space has created several 
unsatisfactory situations:
« There arc times when police officers have to wait for space in the jail to open up before they can 

drop off arrestees. This ties up the police and keeps them off the street.
• Sixth Avenue Jail is consistently over capacity by 35% or more. Other correctional facilities in 

the area are also regularly over capacity.
•  Juvenile offenders are often released due to lack of adequate facilities.

We need to have a replacement for the aging Sixth Avenue Jail We also need to expand the 
overcrowded McLaughlin Youth Center. Our objectives, in keeping with our goal of making 
Anchorage a safer city are:

• To obtain 400 jail beds in a modem, cost-effective correctional facility.
« To expand McLaughlin Youth Center, by adding at least 65 additional beds;
• To maintain approximately the same current cost structure for the housing of Municipal 

prisoners; and

As you consider the various options for solving the State’s correctional problems, please keep in 
mind these needs and objectives In accomplishing these objectives., it essential that an 
appropriate public site selection process be completed before any new correctional facility is located 
in Anchorage.

I am hopeful a solution to this continuing problem can be found soon. If you would like to discuss 
this matter further, please contact my office.

Mayor

cc: Department of Corrections

"Cily of Lights and Flowers"
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In 1994 the  Dept, of Corrections appeared  before the House Subcom m ittee on C orrections and  presented the following graph.
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in in (0 CD N N CO CO CD CT) O O r* T- CM CM CO CO <3- in in CD CD N N 00 00 CD
00I T

00i CO1 f
00i «P T

co1 CT)I o>1
O)
|

O)
1

CD
1 O)1 o>1 CDi O)■ 7 0)i CDi 0)1 CD|

CD
| 0)1

CD
|

CD
|

CD
11

Z -j
i

Z
1

H Jl I
z

1
-J Z _J

1
z Jl z

1
-J Z -1

■
z

I
-J z Jl i

Z Ji ■
Z Jl l

Z _ l z Jl Z _1 z
< 3 < 3 < 3 < D < D < 3 < 3 < 3 < 3 < 3 < 3 < 3 < 3 < 3 < 3 <
- 3 n "3 -o "0 “ 3 -> - ) ” 5 n "3 “ 3 "3 "3 “ 3 “ 3 "O •3 "3 *3 "3 "3 "3 "3 "3 “ 3 *3 "3 "3 "3 "3

The graph was compiled from corrections’ official m onthly count and reflects an annual average inm ate population growth rate 
of 8.2% from Jan u a ry  1984 until Jan u a ry  1994. D epartm ent testimony projected th a t by Jan u a ry  1997 corrections’ total inm ate 
population (including out-of-state, C RC  and treatm ent beds) would reach 3,800. By O ctober 1996 corrections’ population topp 'd  
3,800 with no prospect for decline. Ten and as many as 14 of corrections’ fifteen facilities are  now operating over emergency capacity 
and the system as a whole is operating between 250 and 300 prisoners over m axim um  capacity.

Projected growth does not account for any legislative crime initiatives passed in 1995 and 1996.
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Oceanview/Old Seward 
Community Council

P.O. Box 110045 
Anchorage, AK 99511

M a r c h  1 1 ,  1 9 9 7

R e p r e s e n t a t i v e  J o e  G r e e n  
H o u s e  J u d i c i a r y  C o m m i t t e e  
A la s k a  S t a t e  L e g i s la t u r e  
J u n e a u  A K

D e a r  R e p r e s e n t a t i v e  G r e e n ;

A,;

T h a n k  y o u  g iv in g  u s  t h e  o p p o r t u n i t y  t o  t e s t i f y  a t  M o n d a y ' s  J u d i c i a r y  C o m m i t t e e  h e a r i n g  
o n  H o u s e  B i l l #  5 3 .  T h e  O c e a n v i e w / O ld  S e w a r d  C o m m u n i t y  C o u n c i l  is  a p p r e c i a t i v e  o f  
y o u r  e f f o r t s  a t  e n s u r i n g  t h a t  H o u s e  B i l l # 5 3  w ill b e  m o d i f i e d  in  o r d e r  t o  p r o t e c t  t h e  
p u b l i c ' s  i n t e r e s t .  O u r  C o u n c i l  w o u ld  l i k e  H o u s e  B i l l # 5 3  a m e n d e d  t o  e n c o u r a g e  D O C  t o  
e v a lu a t e  a l l  o p t i o n s  in  o r d e r  t o  r e d u c e  t h e  p r i s o n  o v e r c r o w d i n g  p r o b le m  a n d  g i v e  D O C  
e n o u g h  f le x ib i l i t y  t o  b e  a b l e  l o  p ic k  t h e  b e s t  s o l u t i o n  ( o r  s o l u t i o n s )  f o r  t h e  s t a l e .

In  o r d e r  t o  f u r t h e r  t h e s e  o b j e c t i v e s ,  t h e  C o u n c i l  r e q u e s t s  t h a t  t h e  f o l l o w in g  
A m e n d m e n t s  b e  a d d e d  t o  H o u s e  B i l l # 5 3 :

In order to promote competition in providing services:
P a g e  3 .  l i n e  2 9

C h a n g e  “ n o  m o r e  t h a n  o n e  a g r e e m e n t " t o  “ o n e  o r  m o r e  a g r e e m e n t s "
P a g e  4 ,  l i n e  11

C h a n g e  “ 5 C 0 " t o  " 1 0 0 "

To Insure cost savings to the State and the best use o f iimited funds:
P a g e  5 ,  f o l l o w i n g  l i n e  1 9

I n s e r t  n e w  p a r a g r a p h s  t o  r e a d :
“ ( 1 )  m a y  n o t  b e  c o n s t r u c t e d  u n d e r  t h e  a u t h o r i t y  g i v e n  in  t h i s  A c t u n le s s

( A )  b e f o r e  c o n s t r u c t i o n  p la n n in g  is  b e g u n ,  t h e  c o m m i s s i o n e r  o f  
c o r r e c t i o n s  f i r s t  c o n d u c t s  a  f e a s i b i l i t y  s t u d y ,  i n c lu d in g  a  c o s t - b e n e f i t  a n a l y s i s ,  
t h a t  e x a m i n e s  v a r i o u s  m e t h o d s  a v a i l a b le  t o  t h e  s t a t e  f o r  r e l i e v in g  o r  e l im in a t in g  
t h e  s l a t e ' s  p r i s o n  o v e r c r o w d in g ;  a n d

( B )  t h e  f e a s i b i l i t y  s t u d y  c o n d u c t e d  u n d e r  (A )  o f  t h i s  p a r a g r a p h  
d e m o n s t r a t e s  t h a t  c o n s t r u c t i o n  a n d  o p e r a t i o n  o f  t h e  c o r r e c t i o n a l  f a c i l i t y

v  d e s c r i b e d  in  ( a )  o f  t h i s  s e c t i o n  o f f e r s  a  p o s i t i v e  c o s t / b e n e f i t  r a t i o  w h e n
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t

1 c o m p a r e d  to  c o m p a r a b l o  s t a t e  c o r r e c t i o n a l  f a c i l i t i e s  a n d  i s  o t h e r w i s e  f e a s i b l e  t o  
r e l i e v e  o r  e l im i n a t e  o v e r c r o w d i n g  o ;  e x i s t i n g  c o r r e c t i o n a l  f a c i l i t i e s ; ”

\ -•
/  “ ( 2 )  m a y  n o t  b e  c o n s t r u c t e d  u n d e r  t h e  a u t h o r i t y  in  t h is  A c t  u n l e s s ,  b e f o r e  

c o n s t r u c t i o n  p la n n in g  i s  b e g u n ,  t h e  c o m m i s s i o n e r  o f  c o r r e c t i o n s  f i r s t  c o n d u c t s  a  
^ . 1 s t u d y ,  a n d  t h e  s t u d y  d e m o n s t r a t e s  t h a t  c o n s t r u c t i o n  o f  t h e  c o r r e c t i o n a l  f a c i l i t y

I d e s c r i b e d  in  ( a )  o f  t h is  s e c t i o n  w i l l r e s u l t  in  a  s a v i n g  t o  t h e  s t a t e  o f  a t  l e a s t  2 5 %  
/ w h e n  c o m p a r e d  t o  c o n s t r u c t i o n  o f  t h e  f a c i l i t y  b y  t h e  s t a t e  u s in g  t h e  u s u a l  a n d  
"  c u s t o m a r y  s t a t e  c o n s t r u c t i o n  p r a c t i c e s ; "

R e n u m b e r  t h e  f o l l o w i n g  p a r a g r a p h s  a c c o r d i n g ly

P a g e  5 ,  l i n e  2 3 ,  f o l l o w in g  " c a p a c i t y ; ” ;
I n s e r t  a  n e w  p a r a g r a p h  t o  r e a d :
“ ( 1 )  m a y  n o t  h e  c o n s t r u c t e d  f o r  o p e r a t i o n  b y  a  c o n t r a c t o r  u n d e r  t h e  a u t h o r i t y  
g i v e n  in  t h is  A c t  u n l e s s ,  b e f o r e  c o n s t r u c t i o n  p la n n in g  i s  b e g u n ,  t h e  
c o m m i s s i o n e r  o f  c o r r e c t i o n s  f i r s t  c o n d u c t s  a  s t u d y ,  a n d  t h e  s t u d y  d e m o n s t r a t e s  
t h a t  o p e r a t i o n  o f  t h e  c o r r e c t i o n a l  f a c i l i t y  d e s c r i b e d  in  ( a )  o f  t h i s  s e c t i o n  w i l l 
a c h i e v e  s a v i n g  t o  t h e  s t a t e  o f  a t  l e a s t  2 0 %  w h e n  c o m p a r e d  t o  o p e r a t i o n  o f  t h e  
c o r r e c t i o n a l  f a c i l i t y  b y  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s ; "

R e n u m b e r  t h e  f o l l o w i n g  p a r a g r a p h s  a c c o r d i n g ly .

a Y  To insure that on ly A laska’s prisoners are housed in the facility:
P a g e  5 ,  l i n e  2 4 ,  f o l l o w in g  " ( 3 ) "

. ,J\ j  I n s e r t  “m a y  n o t  b e  u s e d  t o  h o u s e  p r i s o n e r s  n o t  c o n v i c t e d  in  a  c o u r t  o f  t h i s  s t a l e ;
a n d  ( 4 ) "

To msure that the State has flexibility to deal with changing needs/circumstances:
P a g e  5 ,  l i n e  2 4 ;

D e l e t e  “ t e m p o r a r i ly ' '

P a g e  5 ,  l i n e  2 8 ,  f o l l o w in g  “ c o n t r a c t o r " :
I n s e r t  “ ; o r
( C )  t h e  s t a t e  d e t e r m i n e s  t h a t  it  is  in  t h e  b e s t  i n t e r e s t s  o f  t h e  s t a t e  f o r  t h e  
c o r r e c t i o n a l  f a c i l i t y  t o  b e  o p e r a t e d  b y  t h e  s t a t e  o r  b y  t h e  p o l i t i c a l  s u b d iv i s i o n  o r  
p u b l i c  c o r p o r a t i o n  o f  t h e  s t a t e "

T h e s e  A m e n d m e n t s  w i l l b e  d i s c u s s e d  a t  o u r  C o m m u n i t y  C o u n c i l  m e e t i n g  a n d  
t e l e c o n f e r e n c e  o n  M a r c h  1 2 t h  T h a n k  y o u  f o r  y o u r  a s s i s t a n c e .

S i n c e r e l y ,

V L -----
< ju ) ie  O i s e n  
P r e s i d e n t
O c e a n v i e w / O ld  S e w a r d  C o m m u n i t y  C o u n c i l  
3 4 5 - 6 5 7 5  ( h m . )
7 0 6 - 5 2 6 5  (w k . )
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South A n ch o ra g e  C oa litio n

Date: 3711/97

FAX 

Page 1 of 2

TO: Rep. Joe Green

Fax# (907) 4(55-4316

FROM: B.K. Powell
Fax# (907) 345-5542
Tol (907) 345-4854
>mail: amunra@alaska.net

RE: HB53 AMENDENTS

Message:

After attending the public forum regarding HB 53, our group would like to submit additional 
suggested amendments to HB 53. They are as follows:

Page 5. following line 19:

Insert new paragraph to read:

“(1) May not be constructed under the authority given in this Act unless
(A) before construction planning is begun, the commissioner of corrections first conducts a 

feasibility study, including a oast-hmfrfit analysis, that enramincs various methods 
available to the state for relieving or eliminating the state’s prison overcrowding; and 

(Tl) The feasibility study conducted under (A) of this paragraph demonstrates that 
construction and operation of the correctional facility described in (a) of this section.

(i) Offers a positive cost benefit ratio when compared to comparable state 
correctional facilities.

(ii) Is otherwise feasible to relieve or eliminate overcrowding of existing 
correctional facilities

Renumber the following paragraphs accordingly

Page 5. following line 19;

Insert a new paragraph to read:

1

mailto:amunra@alaska.net
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(1) May not be constructed under the authority given in thi3 Act unless, before construction 
planning is begun, the commissioner of corrections first conducts a study, and the study 
demonstrates that construction of the correctional facility described in (a) of this section will 
result in a saving of a least 25 percent when compared to construction of the facility by the 
state using the usual and customary state construction practices”

Renumber the following paragraphs accordingly.

Page 5. line 23. following the word “capacity;”

Insert a new paragraph to read:

( “(3) May not be constructed for operation by a contractor under the authority given in the Act
, unless, before construction planning is begun, the commissioner of corrections first conducts a 

study and the study demonstrates that operation of the correctional facility described in (a) of this 
section will achieve a saving to the state of at least 20 percent when compared to operation of a 

_ correctional facility by the Department of Corrections;”
V

Renumber the following paragraph accordingly.

,  ^
/\ /  Pace5, line 23, following “131”:

' 11/' ' Insert “may not be used to house prisoners not convicted in a court of this state; and
J L  ( 4 ) ”

gflge 5, Hne_&;

Delete “temporarily”

following; “contractor”

Insert":or r !; ' "
‘ I:

(C) The state determines that it is in the best interests of the state for the correctional 
facility to be operated by the state or by the political subdivision or public corporation 
ofthestate.”

If you need further information or have questions, please do not hesitate to contact me.

B.K. Powell
South Anchorage Coalition

2



Representative Joe Green. Chair March 11, 1997
House Judiciary Committee 
House o f Representatives 
State Capital
Juneau, Alaska 99801 Re: House Bill 53

Pear Representative Green:

Because v>f a conflict 1 was unable lo attend the hearing on HB 53 in Mouse Judiciary yesterday 
Monday the 10"'. My understanding is that the bill will again be taken up tomorrow, but that no 
further public testimony is scneduled. I am a past Director o f  Corrections in Alaska with forty- 
seven years involvement in the criminal justice field, but given the circumstances I will not count 
on being able !.o testily.

f or this reason 1 write this letter to express my objection to HB 53 and to the whole notion o f 
imprisonment for profit. It is certainly not a new idea; it remains a fundamentally cynical idea in 
the deepest sense.

Although HB 53 is technically improved from its predecessor, it proposes an idea that cannot be 
good tor Alaska over the long term. The question o f taxes now arises, which quite probably 
eliminates any significant financial advantage the idea o f prison privatization might offer.

Last April lhrmer Commissioner Prewitt, who apparently had been engaged by the mercenary 
interests wiio want to get into the private prison business in Alaska, wrote a “My Turn" column 
that appeared in the Juneau Empire. I submitted a response to the Empire, but three weeks 
passed, as did the timeliness of my article- therefore 1 withdrew it. Although that piece was 
addressed to Iasi year's private prison bill, the main points made are relevant to HB 53. 1 enclose 
a copy. Moreover. 1 will send copies o f  this letter and the article to other members o f the 
committee and perhaps to other members o f the Legislature.

Please let me know if 1 can be o f any service to you.

Sincerely,

cc: Members; llousi Judiciary and finance Committees 
Representative Uton 
Representative 1 ludson



R e l e v a n t  t o  H o u s e  B i l l  5 3

Proposed My Turn column by Charles Campbell, submitted to the Juneau Empire in April 
of 1996, but withdrawn by the writer after demise of the privatization bill in the House.

There is something deeply disturbing to me about mercenary interests stepping forward 
with such zeal to exploit the current tragedy o f America's present overuse o f imprisonment. 
Imprisonment for profit has become a nationwide phenomenon and it isn't a pretty sight. Multi­
national corporations, like Bechtel, having smelled out the profits to be made, are gearing up to 
compete with Correctional Corporation of America and Wackenhut, current leaders in America's 
remarkable new growth industry. And now. there is a move afoot in the State Legislature to set 
up a private prison business here in Alaska, over the objections of the Department o f Corrections.

Let it be acknowledged that crime is a cause for serious concern in America. It is not so 
serious, however, as to justify our having the highest incarceration rate on earth, a 150% increase 
in fifteen years. (Sad to say. Alaska's incarceration rate is among the highest in the nation.)

Over-imprisonment is not a solution. It takes many thousands of criminally inclined 
young men off the streets for a while, (the majority o f them not convicted o f violent offenses.) It 
does nothing toward making them better citizens; it does quite the opposite. Over reliance on 
imprisonment inevitably exacerbates the problem o f crime.

A couple o f  weeks ago in this space, Frank Prewitt, a former Commissioner of 
Corrections and now a consultant to Wackenhut's private imprisonment effort, urged 
privatization as the best means o f  economically addressing the serious problem of overcrowding 
in Alaska's prisons. Should this advice be followed it would undoubtedly mean adoption o f a bill 
in the Legislature that would require the State to enter into a lease-purchase agreement with a 
private corporation for construction and operation o f a one thousand bed prison in Anchorage.
Mr. Prewitt and the bill's sponsor. Representative Elden Mulder, tell us that the state would save 
money by this approach. Where short-term monetary costs are concerned, it probably would.
But let's face it; in the end we usually get what u(e pay for, and when it comes to private prisons, 
we aren't likely to gel a bargain. Throughout their long and dreary history, private prisons have 
never been a bargain.

It is a mistake to ignore the lessons o f history, especially w'hen they are so clear and 
applicable, as they arc where imprisonment-for-profit is concerned. We need to remember the 
appalling results and tragic legacy of turning imprisonment over to profit-seeking interests at the 
end o f  the Civil War.

But let’s talk about today, here in Alaska. I should think the last thing we would want to 
do is authorize construction of a thousand bed facility and then turn it over to a company whose 
profits would depend on keeping it filled up. The crucial fact to remember in this matter is that 
recidivism is a plus factor for the private imprisonment industry. Moreover, private corporations, 
which do business with the State, tend to have P.R. resources and high-paid lobbyists. It isn't 
likely these six-figure-per-year kinds o f folks w ill be using their skills and influence toward 
advancing legislation that might reduce the incidence of crime in Alaska.

Margaret Pugh. Alaska's entirely competent Commissioner o f Corrections, has developed 
a plan for addressing the very real and immediate problem of prison over-crowding. It is a 
reasonable plan. Under the circumstances. 1 favor it. But we will never be able to build our way



out of the problem of prison over-crowding. What's most needed is an arrangement to seek out 
the factors that are contributing to such rampart over-imprisonment. My belief is that we need to 
revamp the sentencing statues of the S ta t.% making sure dangerous offenders stay confined a long 
time, and that non-dangerous offenders spend less time in conventional institutions. We need to 
make expanded use o f alternatives to imprisonment for offenders who arc not dangerous. We 
need to give high-priority support to drug treatment and alcohol abuse programs, and other kinds 
o f  preventative measures. We need to do whatever it takes to have better schools and better 
resources in the community for young people, and we need to do everything we can to encourage 
better parenting for our children.

It has been said so often, and so often ignored, that it sounds like a hollow cliche. 1 will 
say it again. We need to make a major investment in addressing the root causes o f  crime.



Chair,
Lrc.istATivf e \ i  ni ii 

CtvCllAlR,
H iv ' f S n c u i Committi i 
On M ilitary and 
Veterans'A ttorn

Co -Chair,
Miiitary Ahaikv tor 
Anchor ace Cal-cW

A l a s k a  S t a t e  L e g i s l a t u r e  

H o u s e  o f  R e p r e s e n t a t i v e s

R e p r e s e n t a t iv e  E l d o n  M u l d e r
D i s t r i c t  2 3  M u l d o o n - F t .  R i c h a r d s o n

Sponsor Statement

H o u s e  B i l l  5 3

by
R e p r e s e n t a t i v e  E l d o n  M u l d e r

Republican, District 23 
M uldoon & Fort Richardson

Alaska prisons are overcrowded — and the problem is growing. (See attached 
chart)

It is obvious that we need additional prison capacity in Alaska. The 
Department of Corrections reports that it is regularly exceeding maximum  
and em ergency capacities under the Cleary Final Settlement Agreement by 
over 100 prisoners. Since February of 1995, Alaska has had over 200 prisoners 
in a private facility in Arizona. In FY98 we will enhance the Arizona 
econom y by about $5 m illion and employ Arizonans to guard Alaskan 
prisoners in a prison in Florence, Arizona.

State or federal courts have not taken over the Alaska prison system as they 
have in many other states. However, we are in contempt of the Court 
supervised Cleary Agreement. Fines have been assessed, although not yet 
paid. The potential jeopardy is the Court will direct the fines be paid to 
specific prisoner activities or will begin to mandate release of prisoners to 
solve the overcrowding. Neither option is acceptable.

We can solve this problem. While w e solve it, w e can:
• Improve Alaska's econom y by $5 million a year
• Provide construction jobs

February 6, 1997
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• Provide good long-term correctional jobs
• Reduce per day cost of incarceration

The question is how  to expand prison capacity efficiently, economically, and 
in the context of limited available state capital funds. We have a few  options 
to resolve our prison capacity problem.
1. Expand our current system.
2. Continue to send prisoners outside.
3. Encourage the private sector to build a prison.

We could continue to add space to our small and inefficient prisons with  
daily costs averaging over $105 per inmate day. That would increase the
number of state em ployees and require significant state dollars for capital.
State prisons must compete with schools, roads, harbors and deferred 
maintenance funding. This leaves preciously few state capital dollars 
available to build a new state prison.

Sending prisoners out state is less costly. However, the solution is only  
temporary. The types of prisoners w e can send outside are limited in number. 
Our Courts have frowned on exporting prisoners as a permanent solution to 
capacity problems. Out-of-state prisons bring transportation and management 
challenges greater than in state prisons and take $5 million out of Alaska's 
econom y.

A private facility provides many advantages to Alaska:
• Demonstrated ability to operate ai. or below the cost of comparative public 

facilities
• Ability to m ove quickly and economically on construction
• Efficiencies in operations through management innovations and 

com petitive pressure
• A real opportunity to bring $5 million in jobs and purchasing back to 

Alaska

The H ouse Finance Sub-Committee on Corrections held interim hearings on 
the topic of prison privatization. It found over twenty-five states have 
entered into agreements with the private sector to construct and operate 
prisons. They have been successful in reducing the costs of incarceration and 
maintaining security for residents of the state.

The cost advantage of a private faciHty can be significant. Studies show  that 
private prisons are less expensive to operate than state run facilities and are 
just as safe. A National Conference of State Legislatures study in January of 
1996 reported private prisons in Texas saved 14% and in Louisiana saved 8%.

Sponsor Statem ent
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Page 2
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There is a strong possibility that the cost per inmate day of a private facility in 
Alaska w ill be closer to the cost of the Arizona facility than Alaska's average 
cost. The cost per inmate day at the Arizona facility is about $70.00. Alaskan 
facilities average cost per inmate day is about $105.00.

Bringing com petition into the market place offers an opportunity to reduce 
operating costs in our Department of Corrections. Tennessee, a state with both 
public and private prisons, found that private prisons have a very positive  
effect on state facilities. The new, competitive market place forced the state 
system  to im prove or change many traditional management practices. The 
result has been healthy savings for the state.

A private prison resolves the problem of the state front-ending the costs of 
construction. The private contractor w ill finance the facility then lease it to 
the state as it is used. A private sector facility will avoid the 25% to 45% extra 
cost incurred in public construction projects. It will be operated more 
efficiently than our current prisons.

A private contractor can bring new  ideas to our state corrections system. If the 
prison happens to end up part of a national chain, it w ill bring the experience 
gained in m any facilities in other states. If a national chain teams up with  
local contractors, w e w ill get the benefit of designs that work in prisons and 
construction techniques that fit Alaska's environment. A private sector 
contractor could begin serving prisoners as soon as 18 months after contract 
award and securing property for the facility.

HB 53 encourages the Department of Corrections to address the capacity and 
efficiency problems by acquiring one new  prison by lease or lease/purchase  
from a private contractor or from a private contractor through a municipality.

A new private prison facility built under a lease/purchase agreement will:
1. Include a maximum of 1000 beds
2. Be designed to allow expansion
3. Nut exceed a capital cost of $90,000,000 and total payment of $180,000,000
4. Be constructed under a project labor agreement (PLA) to help improve 

prospects o f "Alaska hire"
5. Have correctional officers with the same training as state correctional 

officers

A new  private prison facility acquired under a lease agreement:
1. Will include between 500 and 800 beds
2. May be leased through a municipality
3. Must be operated by a private contractor

Prepared by Ihc Office o f Hep. Mulder F e b ru a ry  6 ,  1 9 9 7



4. Cannot exceed a total lease cost of $150,000,000
5. Will have correctional officers with the same training as state correctional 

officers

HB 53 responds to concerns raised by public employees at the interim  
hearings. It requires that the correctional officers in the private institution be 
trained to the same standards as state correction officers. We believe that this 
provision w ill protect the integrity of the prison system while taking 
advantage of low er costs and innovative management techniques.

The specific location of the new prison is left to the discretion of the 
Department of Corrections. We expect the Department will respect the 
planning and zoning requirements of local governments. There is precedent 
for this working relationship in the process the Department uses in acquiring 
new  com munity residential centers. We expect the Department to consider 
efficiency of operation and community concerns before it makes a final 
decision on locating the new prison.

HB 53 also clarifies state law to make specific the implied power to contract for 
correctional services in and out of state and to contract with a municipality 
for prison services.

HB 53
• A llow s the acquisition of only one new private prison
• Provides more prison capacity at a lower cost to the state, both in the 

operating and capital budgets
• Creates construction jobs in Alaska
• Creates on going prison jobs for Alaskans
• Keeps $5 m illion of Alaskan money in Alaska
• Brings an innovative opportunity to address Alaska's needs
• Protects the public

Sponsor Statem ent
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The Chart reflects all inmates including state institutions, out-of-state prisons, 
CPCs, and treatment beds. The source for the data is the Department of 
Corrections and Legislative Finance
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SU B JEC T: House Bill 53, authorizing contracted operation o f correctional
facilities, and approving a lease or similar agreement to use or a 
lease-purchase or similar use-purchase agreement for construction 
and operation o f a new correctional facility — sectional analysis 
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Current law authorizes the commissioner o f corrections to enter into agreements with third 
parties to provide certain rehabilitative and treatment services in conjunction with the 
department's detention responsibilities. The bill contains provisions revising and expanding 
that authority and annuls an administrative regulation that limits the use o f private third party 
contractors.

The measure also contains permanent law and uncodified provisions authorizing use o f 
leases or similar agreements to use space within municipal correctional facilities, authorizes 
development o f  a new correctional facility through a lease-purchase agreement or similar 
mechanism, and sets limits and conditions on use o f each of the two mechanisms.

Revision and  expansion of con trac tin g  au th o rity ;

Bill section 1: The language changes are to AS 33.30.031(a). The proposed changes 
necessitate a reformatting o f material within the paragraph. Proposed paragraph (a)(1) 
carries forward a limitation o f the last sentence of the subsection wherein the commissioner 
may contract with an agency for detention and confinement services' if  the degree o f 
custody, care, and discipline to be provided meet standards required by state law. Proposed 
paragraphs (a)(2) and (3) eliminate the distinction in law as to use o f a private or public 
agency as a contractor, eliminate a presumption that limits use o f contracted facilities to 
those within the state, and generally authorizes use of facilities provided by an agency under 
contract, extending beyond rehabilitation and treatment to add detention and confinement, 
so long as the security o f the facility is not inconsistent with prisoner custody classification 
requirements.
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Bill section 6 annuls a regulation based on current law limiting the department's use of 
contract facilities to rehabilitation and treatment-related facilities and for incarceration for 
offenses punishable as misdemeanors.

S pace  use a rra n g e m e n ts  and  th e ir  finan c in g :

Bill section 2: Existing law, AS 33.30.041, spells out a relationship between the state, as 
lessor o f  space within a correctional facility, and a municipality, as the lessee. This section 
addresses the situation in which the parties stand in an opposite relationship. It proposes to 
add a new section, AS 33.30.043, under which the commissioner may lease, as the lessee, 
space within, arrange for the use o f space within, or use and operate, a correctional facility 
within a municipality o f the state. Subsections (b) and (c) set out particular provisions that 
must operate for the benefit o f the department and the prisoners for which it is responsible 
within an agreement to lease.

Bill section 3: This uncodified provision supplements the permanent law change in which 
the state may agree to use space within a correctional facility operated by another. 
Subsection (a) o f the bill section authorizes the state's entry into no more than one agreement 
for lease or use o f space, in a facility operated by a third-party contractor, subject to the 
particular conditions and constraints set out in (b) - (d).

Bill section 4: AS 36.30.085 spells out specific requirements under which the state may use 
a lease-purchase or similar use-purchase agreement in order to finance a new facility to 
which the state eventually obtains title. Subsection (a) o f this bill section, offered as 
uncodified Jaw, gives the notice and approval necessary for a lease-purchase agreement to 
initiate the project and sets out, in general terms, parameters applicable to the project's 
financing. Subsection (b) sets out particulars applicable to other facets o f the project 
including population housing perspectives and a prohibition on direct state operation o f the 
correctional facility with specific exceptions. Subsection (c) permits a division o f the lease- 
purchase or use-purchase agreement into segments, dividing the construction phase from the 
operating phase and including a requirement within the operating phase for periodic 
rebidding or reoffering o f the agreement in five year blocks in order to meet federal tax code 
concerns. Subsection (d) concerns inclusion o f a resident hire incentive as a part o f bid 
evaluation. Subsection (e) describes the circumstances under which persons employed by 
the contractor as correctional officers may be required to meet the requirements of the Alaska 
Police Standards Council (AS 18.65) that are applicable to correctional officers employed 
by the state and its municipalities. Subsection (f) formally declares that the provision 
"constitutes the notice and approval required by AS 36.30.085" for lease-purchase 
agreements that are entered into by the state.

Bill section 5: The bill section imposes a requirement that, in any correctional facility to be 
constructed, the facility is tc be constructed under a public construction project labor 
agreement setting out particular requirements to be incorporated into the agreement.
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A choice o f space use financing arrangements is required. Persons interested in the 
legislation should note that, as between bill section 3 (specifically authorizing lease or use 
o f  space within the facility o f another) and bill section 4 (giving legislative approval o f 
lease-purchase or similar use-purchase agreement), section 3(e) and section 4(g), taken 
together, authorize state involvement in just one correctional facility, and that the choice o f 
the use o f one method-lease or lease-purchase-bars the state's subsequent use o f the o th er- 
lease-purchase or lease, respectively-to secure subsequent facilities under the uncodified 
provisions that are a part o f this measure.

JBC:jdr
97-044.jdr
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Private prisons make good e co n o m ic  sense
By REP. ELDON MULDER

I t’s tim e to  look a t the eco­
nomics of w hat we are  doing as a 
state. We m ust be driven by 
w hat is cost-effective — w hat 
o p p o r tu n itie s  le t u s s tre tc h  
scarce s ta te  dol­
lars. P riv a te  p r is ­
ons fit th a t de­
scription.

P riva te  prisons 
a re  no t a new  
idea to  over 30 
states'. They have 
been  v e ry  suc­
cessfu l o v e ra ll ,  
w ith  significant. I 
sav in g s to  th e  Mulder 
states w hile m ain ta in ing  a high 
level of public safety . The Na­
tional Conference of S ta te  Legis­
latures, the  s ta te  of Tennessee 
and the Legislative Budget Com­
m ittee of th e  s ta te  of W ashington 
have published reports on p r i­
vate prisons in  th e  p as t year. 
Each study  found cost savings 
and quality  services offered by 
private sector-operated prisons. 
A laska's D epartm ent of Correc­
tions is cu rren tly  using a p riv a te ­

ly  owned prison in A rizona for 
206 A laska prisoners.

A ssertions th a t p riv a te  prisons 
do not save m oney are  not sup­
ported by the facts. A ssertions 
th a t p riva te  prisons a re  m ore 
dangerous to  the  public a re  sim ­
ply  untrue, as a re  assertions th a t 
p rivate  prisons tre a t th e ir  em ­
ployees poorly.

• COST: The NCSL study  re­
p o r te d  L o u is ia n a  a n d  T exas 
saved 8 percent and 14 percent 
respectively. A  s tu d y  In Tennes­
see showed the p riv a te  prison  2 
percent m ore expensive b u t safer 
than  identical public  facilities. 
The W ashington s ta te  s tu d y  sug­
gested th a t keeping th e  p riva te  
fac ility  below  ca p a c ity  w hile  
keeping the  public fac ility  a t 
capacity caused the  difference in 
cost. Tennessee officials believe 
com petition from  the p riv a te  sec­
to r had the effect of bringing 
costs down in public facilities.

•S A F E T Y : T he W ashington  
sta te  study  asked, "A re th e  p r i­
vate prisons as safe and secure as 
the public p risons?" The answ er 
was yes.

CflMPASS
• EM PLO Y EE, TREATMENT: 

Wages, benefits and conditions 
vary. Some p rivate prison em ­
ployees are. paid higher than  
the ir public counterparts, some 
lower. Some p rivate  institu tions 
are organized, some are not. Em ­
ployees I  spoke to  at the p riva te  
p risons seem ed h ap p ie r  w ith  
th e ir  em p lo y m en t c o n d itio n s  
than  d id . employees In public 
prisons I  have visited in A laska.

I h e  key  issue Is the opportun i­
ty  to  b ring  com petition in to  a 
closed m arket. The W ashington 
sta te study  says tha t po ten tia l
savings from privatization  would 
be directly  related  to com petition 
between p riv a te  and public facil­
ities w ith in  th e  same prison sys­
tem . ...Many em ployees o f th e  
Alaska prison system  tell me the 
same thing. They tell me th a t 
they can become more efficient. I 
believe th a t th e  com petition w ill

encourage them to do so.
As we look a t the opportunity  

for a private prison in  A laska, 
we need to  consider several fac­
tors.

F irst, the  D epartm ent of Cor­
rections budget hos grown 604 
percent In the past 17 years, 
while popul Mon and inflation  

• have grown owiy 155 percent. The 
D epartm ent of Corrections bud­
get has grown from  $119,359,000 
in  FY  94 to  a p ro p o sed  
$138$ 17,300 for FY 97. T hat is an 
increase of $19,058,300 — alm ost 
16 percent in  four short years!

I am com m itted to m aking our 
sta te  governm ent m ore efficient 
and effective. That is w hy I have 
been w orking for the passage of 
House Bill 428.

House Bill 428 encourages the 
D ep a rtm en t of C orrec tions to 
move tow ard the use of p rivate 
sector prisons. T hat w ill bring 
Jobs back from  A rizona In to  
A laska — a payroll of alm ost $6 
million. Building a p rivate  p ris­
on w ill also bring construction 
jobs to A laska. Both of those

opportunities are good for Alas­
kans and our economy.

The other im portan t opportu­
n ity  offered by a p rivate  prison 
is reducing the cost of incarcera­
tion in our state. Today the 
average cost is $107 per day per 
inm ate. T hat’s over $39,000 a 
year per prisoner. Reducing the 
cost per p risoner day only $1 will 
save $1 m illion In the depart­
m ent’s budget.

Every sta te  th a t has begun use 
of p r iv a te  p risons has saved 
r.ioney In its corrections system . 
Ironically, A laska spends over 
$30 per day less to  have its 
prisoners in a p riva te  prison in 
Arizona. T hat's  an annual saving 
of more than $11,000 per prison­
er.

O ur system is overcrowded. 
We are incurring fines every day 
we exceed our emergency caps, 
thus far over $1 m illion. We need 
m ore capacity in our prisons.

□ Rap. Eldon Mulder represents Dis­
trict 23, ths Muldoon-Fort Rlchsrdson 
area.

Photo radar unduly criticized
I would like to  po lite ly  enlighten Mr. 

Erik H elker abou t his assertion  th a t 
"photo ra d a r  is the brainch ild  of Mark 
Beglch, a snollygoster who has tried 
everything possible to  ex tract additional 
'funds' from  us." (letter, March 30).

Mr. Begich began investigating  photo 
radar at the  persis ten t requests of his 
constituents in the U niversity  Area Com­
m unity Council. O ver the years, universi­
ty  area residents had considered a varie ty  
of m easures to  a llev ia te  the traffic  prob­
lems in ou r area — stop signs, speed 
bumps, sidew alks, blocking off streets. 
Photo radar was one m easure on which 

'th e  council reached a consensus and, nt 
the council’s request, Mr. Begich pursued 
the photo radar issue.

What are we teaching our kids?
If we p u t aside all the no-brainer 

activities of the m ayor and Assembly 
when they decided to  m ass-m onitor public 
traffic behavior in  school zones, the ques­
tion tha t everyone should ask  Is: Do we 
w ant our children to  accept living under 
mass surveillance as normal?

— Robert Fumback 
Anchorage

Turn off radar after school
I would like to  thank  the young man 

who stood on N orthern Lights Boulevard 
near East High School w ith  a sign w arn­
ing m otorists of the photo radar ahead. 
This happened on Wednesday, March 27, 
at 5:50 p.m., well nftor srhool hm»rv
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Why we should consider privatizing prisons
By FRANK PREWITT

I have been following, with con­
cern, the rapid polarization be­
tween proponents of a large, pri­
vately operated prison in Anchor­
age, versus regional expansion of 
existing state facilities.

In truth, both are needed. In 
Southcentral Alaska, more than 
700 new prison and jail beds are 
needed by the year 2000; more 
than 400 additional beds will soon 
be required to accommodate local 
demand In north, west, and South­
east Alaska.

This month, eight out of Alas­
ka's 15 facilities are operating at 
105 percent over emergency ca­
pacity. The "emergency capacity” 
of our jails and prisons is not an 
arbitrary number pulled out of the 
air by an overreaching court. 
Each prior administration and an

assortment of consultants have 
agreed that operating Alaska's 
correctional facilities over emer­
gency capacity can result in riot, 
escape, destruction of public prop­
erty and loss of life.

During the eighties, the pre­
ferred response to all categories of 
crime was to simply build and 
staff more state prisons and jails, 
driving the Department of Correc­
tions’ operating budget from $22 
million to more than $100 million in 
less than 10 years. Feeling the 
birth pangs of the ‘‘fiscal gap," 
and faced with yet another round 
of prison expansion, the 1991 Legis­
lature said "no” to Correction’s 
capita] expansion request. Instead,
the department was urged to de­
velop less costly alternatives for 
low-risk offenders. Translated,
this means restricting "hard bed"

prison confinement to dangerous 
offenders and diverting 
misdemeanants, non-violent felons 
and iow-custody prerelease prison­
ers to community work service, 
agricultural farms and other pro­
grams designed to compel person­
al accountability.

By 1993, most misdemeanants 
and over 12 percent of Jow-cuslody 
prerelease felons were incarcerat­
ed In structured community cor­
rectional centers run by private 
companies, at significant savings 
to the state. But by the fall of 1994, 
demand for conventional "hard 
beds” outslripped supply and the 
state was found In contempt of 
court for exceeding emergency ca­
pacity in most of Its facilities.

The department’s response was 
to seek immediate relief by pur­
chasing 200 beds from a private

corrections company in Arizona, 
at half of the cost of the average 
state-operated bed. With an aver­
age annual growth rate of 200 pris­
oners, the private Arizona beds 
only provided temporary relief
from prison overcrowding. Today, 
a year and a half later, the Depart­
ment of Corrections is facing the 
worst overcrowding in state histo­
ry and fines accrue at the rate of 
over $3,000 per day.

So what is the answer? It de­
pends on the question. Corrections 
cannot, nor should be expected to 
prevent crime; prevention is a 
much broader community respon­
sibility.

But Corrections can be counted 
on to protect the public from peo­
ple committed to its custody (most 
of the time), provide resources for 
individual reform and supervise

personal accountability to victims 
and dependents. As to supply and 
demand for correctional services, 
there is no question the latter 
grossly exceeds the former. The 
only real question is who will pro­
vide the future delivery of correc­
tional services, government or the 
private sector?

When the State of Alaska builds 
a prison, the cost of construction is 
approximately $175,000 per bed; 
the average operating cost is near­
ly $107 per day, per bed. A 600-t*d 
state-built and run prison In An­
chorage would cost more than $105 
million in capital and roughly $20 
million per year to operate. Add 
the operating cost to the cost of 
amortized capital construction and 
the price to house one prison for 
one day rises to over $150. The 
same privately funded and operat-' 
ed facility would require no state 
or municipal capital, and would, 
operate at roughly $65 per day.

Expanding private correctional 
services in Alaska does not have to 
threaten existing state lobs or di­
minish the distinguished record of 
the Department of Corrections; 
unfortunately, there are plenty of 
criminals to go around. What is 
needed is a recognition that prison­
er should not consume the lion’s 
share of the state operating budg­
et, and a commitment to place the 
economic welfare of Alaska above 
self interest.

Frank Prawrttl waa laga l coun­
se l to  the Department o f  Correc­
tions under Gov. She ffie ld , depu­
ty com m issioner under Gov. 
Cowper and comm issioner undor 
Gov. H lcke l. He holds a master's 
degree In corrections from  the 
University o f  Oregon and a Law 
Degras from  Seattle  University. 
Ha la cu rren tly In prhrata prac­
tice and is a  consu ltant to  Wack- 
enhut Corrections Corp.

School district Isn't to 
blame for lost boys

After reading the article on the 
students lost at Eagiecrest, I must 
respond. First. I share feelings of 
great relief and thanksgiving that 
the boys were found and no one 
was injured. Next, I ask the "lost 
boys" to demonstrate honesty in 
taking responsibility for making 
the choice to leave the ski area 
boundary. I also support the school 
district’s response. There was con­
tusion and it's time to examine 
Held trip procedures.

Finally, I urge the parents of 
these "lost boys" to demonstrate 
conflict resolution and problem 
solving skills. Juneau’s youth 
needs lo see adults "practice what 
we preach." If we want and expect 
less aggression and violence In our 
community, then we need to model 
conflict resolution.

I fear growing old in a society 
where litigation is the first re­
sponse lo a fearful and nnprv  clin-

Banlsh Ignorance on the Harborvlew rifle range
last, or lost frontier issue Isn't that complex

Charles Dickens wrote one hun­
dred and fifty years ago, "This boy 
is IGNORANCE, this girl is 
WANT. Beware them both In ail 
their degree, but most of all be­
ware this boy, for on his brow I see 
that written which is doom unless 
the writing be erased. Slander it, 
deny those who tell it ye, admit for 
your factious purposes and make It 
worse, and bide the end!" Don't let 
Dickens' prophecy live 150 years 
later. Erase Ignorance.

Alaska will not be the last fron­
tier, It will be the lost frontier. And 
it will be pitifUI.

Do not eliminate the budgets for 
state arts council, public broad­
casting and the library book acqui­
sition fund.

Katharine H. Jsnssn

Give me that old time

The continuing debate on re­
opening the Harborvlew School Ri­
fle Range has been most educa­
tional, Over the last couple of 
years, various school officials and 
PTA members have admitted their 
inability to differentiate between 
the legitimate and illegitimate use 
of firearms, and to convey that dif­
ference to the students In their 
charge.

Doubtlessly, their admissions of 
Incompetence will not be followed 
by their resignations, so we may 
only hope they will read and re­
read the superb letter (March 25) 
from Kirk and Denise Radach on 
this issue.

I can't help but wonder, howev­
er, that if our "educators" do not 
understand right from wrong in 
the classroom, how do they deal 
with academic esoterica?

Navln D . Holmberg

Kids’ safety Is ultimately 
parents' responsibility

A note of concern about parents 
and the public school system re­
garding the article about the four 
boys lost at Eagiecrest last week.

It seems to me that the ultimate 
responsibility for a child's safety 
and education lies with the parent, 
not the school system.

A parent must teach his child to 
be responsible for his or her own 
choices.

Why would a child leave a 
group if he had been taught safety 
rules at home?

I hope the phrents of these boys 
reconsider their thoughts of a law­
suit accusing negligence. This may 
destroy the chance for the rest of 
our children to enjoy an experi­
ence at Eagiecrest.

Assume responsibility for 
teaching your own child so Ihe 
public school system will be more

myself felt.
I care little about union involve­

ment. I cannot envision myself 
waving a sign at a rally for a pal­
try pay raise that would barely 
buy a sack of groceries each 
month, but I was there. I resent 
the newspaper’s implication that I 
was there demanding the Legisla­
ture fiind a pay raise for me. I was 
there to remind ovcrzealous legis­
lators what the words "good frllh" 
and “honor" mean. It is unfortu­
nate that so many of them have 
forgotten that these are the prem­
ises upon which our country was 
founded.

Ptiylllcs Bradnsr

Grip of the ‘Iron triangle’ 
is finally released

Prior to the passage of the 
Tongass Timber Reform Act 
(TTRA), there existed an alliancefhn Alorl.n r.-~- *

Timber contracts mean 
Jobs to my father, myself

My father and I have a lot in 
common. He took his sons bunting 
and fishing as I do. He raised his 
family in Ketchikan as I would like 
to. We both own boats. (Actually, 
he owns a boat, I own a skiff.) We 
both bought houses In Ketchikan. 
We are both Journeymen, he as a 
millwright and I as a Industrial 
painter. We both work at tbe 
Ketchikan Pulp Mill.

If the timber contract does not 
go through we will have one more 
think in common. We both won't 
have a Job. Please extend the tim­
ber contract.

Matthaw  Hamlrtgway 
KetchJkan

I'm no 'enthusiast,' but 
am a trained gun user
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D e p t ,  o f  C o r r e c t i o n s  
D a i l y  C o s t  C a lc u la t i o n s  
B a s e d  o n  F V 9 6  A c t u a ls

T o t a l  In s t itu t io n a l R e la t e d  C o s t s $ 1 0 6 , 6 1 1 , 5 1 7
T o t a l  C o s t  R e im b u r s e m e n ts $  ( 5 0 0 , 1 0 1 )
N e t  C o s t  o f  I n s t i t u t i o n s  O p e r a t i o n s $ 1 0 6 , 1 1 1 , 4 1 6

D a i ly  C o s t  (D iv id e d  b y  3 6 6 ) $  2 8 9 , 9 2 2
A v e r a g e  D a i ly  P o p u la t io n  f o r  F Y 9 6 2 ,7 5 4 .
D a i l y  C o s t  p e r  P r i s o n e r $  1 0 5 .2 7

C o m m u n i t y  C o r re c t io n s $  1 0 , 5 5 1 , 0 3 3
D a i ly  C o s t  (D iv id e d  b y  3 6 S ) $  2 8 , 8 2 8
C R C  C a p a c ity 4 2 2
D a i l y  C o s t  P e r  P r i s o n e r $  6 8 .3 1

P r o b a t i o n  C o s t s $  7 , 8 4 9 , 7 9 2
D a i ly  C o s t  (D iv id e d  b y  3 6 6 ) 2 1 , 4 4 8
P r o b a t i o n e r s  S e r v e d $  3 , 1 6 5
D a i l y  C o s t  p e r  P r o b a t i o n e r $  6 .7 8

O u t - o f - S t a t e  C o n t ra c tu a l $  5 , 9 8 2 , 3 2 2
D a i ly  C o s t  (D iv id e d  b y  3 6 6 ) $  1 6 ,3 4 5
o u t - o f - S l a t e  C a p a c ity 2 5 3
D a i l y  C o s t  P e r  P r i s o n e r $  6 4 : e i

P t .M a c K e n z ie  R e h a b  C tr . $  1 . 9 8 0 , 4 3 8
D a i ly  C o s t  (D iv id e d  b y  3 6 6 ) 5 ,4 1 1
P t .  M a c k e n z ie  C a p a c ity $  7 2
D a i l y  C o s t  p e r  P r i s o n e r $  7 5 .1 5

n  ^
itU  i
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Twenty-eight 
states can 

contract out 
for prison 

management.

N A T I O N A L  
C O N F C R E N C C  

O F  S T A T E  
L E C I iL A T U R E S

PRIVATIZATION OF STATE CORRECTIONS MANAGEMENT
B y  E liz a b e th  P e a rs o n  a n d  D o n n a  L y o n s

Background
R is in g  c o r r e c t io n s  e x p e n d i tu re s  h a v e  m a n y  sta te  le g is la tu re s  lo o k in g  h a rd  a t p r iv a t i z a t io n  as a 
c o s t - s a v in g s  w a y  o f  b u i ld in g  a n d  o p e r a t in g  p r is o n s . S in c e  1 9 8 5 ,  th e  n u m b e r  o f  in c a r c e r a t e d  
a d u lts  h a s  in c re a s e d  4 3  p e r c e n t .  S ta te  c o r r e c t io n s  s p e n d in g  h a s  f o l l o w e d  th is  t r e n d . In  1 9 8 5 ,  
s ta te  p e r  c a p ita  c o r r e c t io n  s p e n d in g  w a s  $ 3 8 . 7 1 ;  in 1 9 9 2  it w a s  $ 7 9 . 3 4 — a  1 0 4  p e r c e n t  
in c re a s e  in  s e v e n  y e a rs . C o r r e c t io n s  s p e n d in g  b e c a m e  th e  fa s te s t g r o w in g  c o m p o n e n t  o f  s ta te  
b u d g e t  a p p r o p r ia t io n s  in  1 9 9 5 ,  in c re a s in g  1 3 .3  p e rc e n t , o n  a v e ra g e , f r o m  1 9 9 4 .

M o t iv a t e d  la rg e ly  b y  f i s c a l p r e s s u re , 2 8  s ta te s  n o w  h a v e  le g is la t io n  e n a b lin g  t h e i r  c o r r e c t io n s  
d e p a r tm e n ts  to  a r r a n g e  f o r  p r iv a t e  m a n a g e m e n t  o f  c o r r e c t io n a l fa c i l i t ie s , o r  t o  s h i f t  r e s p o n s ib i l i t y  
f o r  m a n a g e m e n t  a n d  o p e r a t i o n  o f  p r is o n  fa c i l it ie s  to  p r iv a te  p r is o n  m a n a g e m e n t  c o r p o r a t i o n s .  
T h e  fir s t  in it ia t iv e  w a s  a t th e  f e d e r a l le v e l ,  w h e n , in 1 9 8 4 ,  P re s id e n t  R e a g a n  a p p r o v e d  p r iv a te  
h o ld in g  c e l ls  f o r  i l le g a l a l ie n s  in  T exas. S in c e  th e n , 2 0  p r iv a te  p r is o n  f i rm s  h a v e  e m e rg e d , 
m a n a g in g  8 4  s ta te  fa c i l i t ie s  in  1 9 9 5 ,  w ith  a ra te d  in m a te  c a p a c i ty  o f  4 3 , 5 0 8 .
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State Action
T h e  la te s t e n a b lin g  le g is la t io n  f o r  p r is o n  p r iv a t iz a t io n  w a s  p a s s e d  in  C o n n e c t ic u t  a n d  O reg o n  
in  1 9 9 5 .  A ls o  la s t  y e a r ,  A r iz o n a ,  F lo r id a ,  N ew  M ex ico  a n d  T ennessee e x p a n d e d  a n d  c la r i f i e d  
th e ir  c o n t r a c t  r e q u i r e m e n t s  fo r  p r iv a te  p r is o n  m a n a g e m e n t  f i rm s . V ir g in ia  p a s s e d  le g is la t io n  to  
p r iv a t iz e  r e g io n a l ja i l  fa c i l i t ie s . I ll in o is  r e m a in s  th e  o n ly  s ta te  th a t  s p e c i f i c a l ly  p r o h ib i t s  th e  
D e p a r tm e n t  o f  C o r r e c t io n s  f r o m  e n te r in g  in to  c o n t ra c ts  w ith  p r iv a te  c o m p a n ie s  t o  m a n a g e  
c o r r e c t io n a l fa c i l i t ie s , a lt h o u g h  M is so u r i in t ro d u c e d  s im i la r  le g is la t io n  in  1 9 9 5 .  S o m e  s ta te s  
h a v e  e n a c te d  la w s  to  r e g u la t e  " s p e c "  p r is o n s , o r  p r iv a te  " r e n t - a - c e l l"  fa c i l i t ie s  th a t  h o u s e  
in m a te s  f r o m  o t h e r  s ta te s , lo c a l i t i e s  o r  th e  fe d e r a l g o v e rn m e n t . S ta te s  w ith  s u c h  r e g u la t o r y  
p r o v is io n s  in c lu d e  C o l o r a d o , G eo rg ia ,  K ansas , O klahom a  a n d  So u t h  D a k o t a .

A  T ennessee e v a lu a t io n  in  1 9 9 3  c o m p a r e d  c o s t  a n d  q u a l i t y  in  s im i la r  p u b l ic  a n d  p r iv a t e  
c o r r e c t io n a l c e n te r s . Q u a l i t y  m e a s u re m e n t s  in c lu d e d  a c c re d it a t io n  fa c t o r s  l i k e  h e a l t h  c a re , 
t re a tm e n t , s e c u r ity  a n d  h o w  in m a te s  s p e n d  th e ir  t im e . T h e  e v a lu a t io n  s h o w e d  th a t  w h i le  th e  
a c c re d it a t io n  ra t in g  w a s  s l ig h t ly  h ig h e r  ( 9 9 . 2 9  c o m p a re d  to  9 8 . 7 8  a n d  9 8 . 8 8 )  a t t h e  p r iv a t e ly
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ru n  p r is o n  th a n  a t th e  p u b l i c ly  m a n a g e d  in s t i tu t io n , th e  a v e ra g e  d a i ly  o p e r a t in g  c o s t  p e r  in m a te  
w a s  a ls o  h ig h e r  f o r  th e  p r i v a t e ly  ru n  fa c i l i t y  a t $ 3 3 . 7 8  c o m p a r e d  to  th e  a v e ra g e  $ 3 3 . 1 8  f o r  th e  
tw o  p u b l ic ly  m a n a g e d  fa c i l i t ie s .

E v a lu a t io n s  o f  p r iv a t e  c o r r e c t i o n a l fa c i l i t ie s  in  Lo u is ia n a  a n d  T exas h a v e  h a d  d i f fe r e n t  r e s u lt s . A  
p r iv a t e ly  m a n a g e d  p r is o n , W in n f i e ld  C o r r e c t i o n a l C e n t e r  in  L o u is ia n a , h a s  s h o w n  a n  8  p e r c e n t  
c o s t  s a v in g s  in  its fir s t  t h re e  y e a rs  o f  o p e r a t io n  w h e n  c o m p a r e d  to  a p u b l ic ly  r u n , c o m p a r a b ly  
s iz e d  c o u n te r p a r t ,  C o t t o n p o r t  in  A v o y e l le s  P a r is h . A  T e x a s  S u n s e t  A d v is o r y  C o m m is s io n  s tu d y  
in  1 9 9 1  d e t e rm in e d  w h e th e r  th e  c o n t ra c t s  e n t e r e d  in t o  b y  th e  T e x a s  D e p a r tm e n t  o f  C r im in a l 
Ju s tic e  r e s u lt e d  in  th e  1 0  p e r c e n t  c o s t  s a v in g s  m a n d a te d  b y  T e x a s  la w . T h e  e v a lu a t io n  s h o w e d  
a s a v in g s  o f  $ 6 . 1 6  p e r  p r i s o n e r ,  p e r  d ie m , fo r  f o u r  5 0 0  b e d , p r i v a t e ly  ru n  fa c i l i t ie s — m o r e  th a n  
a 1 4  p e r c e n t  c o s t  s a v in g s  o v e r  c o m p a r a b le  p u b l i c ly  ru n  fa c i l i t ie s .

Pros and  Cons
P r o p o n e n ts  o f  p r i v a t i z a t i o n  c i t e  a s  a d v a n ta g e s  o f  p r iv a t e  c o r r e c t i o n a l fa c i l i t ie s :
•  C o m p e t i t i v e  f o r c e s  o f  th e  p r iv a t e  s e c to r  in t r o d u c e d  in to  g o v e rn m e n t  m o n o p o l i e s  w i l l  d r iv e  

th e  " p r i c e "  o f  s e r v ic e s  d o w n , r e d u c in g  s ta te  c o r r e c t i o n s  e x p e n d i tu re s .
•  In n o v a t iv e  p r iv a t e  s e c to r  m a n a g e m e n t  a p p r o a c h e s  a n d  h i r in g  c a p a b i l i t ie s  a l l o w  p r iv a te  

f i rm s  to  o f f e r  d i f f e r e n t  s e rv ic e s , l ik e  c r e a t iv e  e d u c a t io n  p r o g r a m s , e x p a n d in g  o p p o r t u n i t ie s  
f o r  r e h a b i l i t a t i o n  a n d  in v o lv e m e n t  to  in m a te s .

•  P r iv a te  f i rm s  c a n  o f f e r  s p e c ia l in c e n t iv e s  l o  th e i r  e m p lo y e e s ,  s u c h  a s  p e r fo rm a n c e -b a s e d  
p a y , s h a re s  o f  c o m p a n y  s to c k  a n d  p r o f i t  s h a r in g .

•  P r iv a te  c o m p a n y s '  f in a n c ia l s t a b i li t y  a n d  in s u r a n c e  p o l ic i e s  le s s e n  g o v e rn m e n t  lia b i l i t y  
f r o m  la w s u i t s  d u e  to  in d e m n i f ic a t io n  c la u s e s  in  th e i r  c o n t r a c t s .

•  P r iv a te  f i rm s  p a y in g  s a le s  a n d  p r o p e r t y  ta x e s  o f f e r  a  " h id d e n  r e b a t e "  t o  s ta te  a n d  lo c a l 
g o v e rn m e n t s  t h ro u g h  a d d i t io n a l r e v e n u e .

T h o s e  w h o  o p p o s e  p r i v a t i z a t io n  in it ia t iv e s  c o n t e n d :
•  P r iv a te  s e c t o r  p r o f i t  m o t iv e s  w i l l  e n c o u ra g e  lo w e r  w a g e s  a s  a  m e a n s  f o r  c o s t  s a v in g s ,

r e s u lt in g  in  r e d u c e d  s ta n d a rd s  f o r  h i r in g  c r i t ic a l p r is o n  e m p lo y e e s  l ik e  c o r r e c t io n s  o f f i c e r s .
« T h e  p r is o n  m a n a g e m e n t  " b u s in e s s "  is a  r e la t i v e ly  s m a l l m a rk e t , a n d  la c k  o f  c o m p e t i t i o n

w i l l  b e c o m e  a  t r a n s fe r  o f  p o w e r  t o  th e  p r iv a t e  s e c to r .
•  P r iv a t i z a t io n  in i t ia t iv e s  w i l l  r e s u lt  in  a c o s t  s h i f t in g , n o t  a c o s t  s a v in g s , b y  c h a n g in g  th e  

s ta te 's  r o le  f r o m  o n e  o f  o p e r a t io n s  m a n a g e m e n t  t o  a d m in is t r a t iv e  o v e rs ig h t .
•  F o o d  s e r v ic e  a n d  m e d ic a l c a r e  m a y  b e  c o m p ro m is e d  t o  c o n t r o l  c o s ts .
•  P r iv a te  p r i s o n  m a n a g e m e n t  c o m p a n ie s  m a y  b e c o m e  in f lu e n t ia l ,  a f fe c t in g  c r im in a l ju s t ic e

p o l ic ie s  a n d  s y s te m s .
« C iv i l l i a b i l i t y  o f  g o v e rn m e n t  w i l l  n o t  b e  r e m o v e d  b y  p r iv a t e  c o n t r a c t ;  it w i l l  b e  e x t e n d e d  to  

p r iv a te  c o n t r a c t o r s  a s  w e l l .
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ile correctional tool

w i th  the  im m in e n t  release of 
the  Priva te  A du lt  C o r r e c ­
t io n s  Facility C ensus '  n in th  

e d i t i o n ,  t h e  g e n e r a l  d i r e c t i o n  o f  
p r iva t iza tion  is b e c o m in g  inc reas ing ly  
clear: Full  s p e e d  ahead .

In  a n  e x c l u s i v e  i n t e r v i e w  w i t h  
Co ircctionsA lcn ,  long-t im e ce n su s  a u ­
t h o r  a n d  p r i v a t i z a t i o n  e x p e r t  Dr. 
Charl ie  T h o m a s  says, “ I ts  c lea r  tha t 
this  isa  t ren d  th a t  is no t  ab o u t  to  s top ."

S pu rred  by s tu d ie s  tha t c o n t in u e  to 
nrove p r iva te  f irm s can bu ild  p r iso n s  
faster a n d  o p e ra te  th e m  c h e a p e r  than  
pub lic  ag e n c ies ,  as well as o th e r  b e n ­
efits o f  p r iv a te  facility c o n s t ru c t io n ,  
op e ra t io n ,  a n d  m a n a g e m e n t ,  legisla­
tors ac ross  th e  n a t io n  are s c ra m b l in g  
for seats  a t  th e  p r iva t iza t ion  table.

W h e n  a s k e d  to  c o m m e n t  o n  the  
p ro g n o s is  fo r  p r iv a te  s e c to r  p r iso n  
m a n a g e m e n t ,  T h o m a s  po in ts  to two 
critical factors:

• L e g i s l a t i v e  e m p h a s i s :  In 1995. 
co r re c t io n s  sp e n d in g  b ec am e  the 
f a s te s t  g r o w i n g  c o m p o n e n t  o f  
s la te  b u d g e t  a p p r o p r ia t io n s ,  in ­
creas ing  13.3 percent,  on  average, 
from  1 994 .  A d d  to th a t  th e  28 
states tha t  n o w  have “enab ling  leg­
is lation" th a t  pe rm its  the ir  respec­
tive d e p a r tm e n t s  o f  co r rec t io n  to 
a r ran g e  for so m e  degree o f  private  
p r iso n  m a n a g e m e n t ,  and  the  e n ­
v i r o n m e n t  is r ipe  for c o n t in u e d  
g row th .

• M ore  p r i s o n e r s  = m o re  p r i so n s :  
T h o m a s  e m p h a t i c a l l y  d e c l a r e s  
tha t  the  n u m b e r  of p r iso n e r s  in 
p r iv a t e  p r i s o n s  will b r e a k  th e  
100 ,000  b a r r ie r  so m etim e  in 1997 
a n d  ex c ee d  200 ,000  by year  end  
2000. T h e  a c c o m p a n y in g  g ra p h  
il lu s tra te s  T h o m a s '  p ro jec tions .

A lthough  he cau tions  that there m ay 
be a g radua l red u c t io n  in the  an n u a l  
p e rc e n ta g e  inc reases ,  w h ic h  in the  
pas t have exceeded  80  percen t,  T h o ­
m as cites the explosive g row th  history  
as  well as  v i r t u a l ly - c e r t a in  f u tu r e  
pr ison  p o p u la t io n  ex p an s io n  to prove 
th a t  p r iva te  p r i s o n  m a n a g e m e n t  is 
here  to stay.

Exploding growth
T h e  incredible dev e lo p m e n t  o f  p r i ­

va te  s e c to r  p r i s o n  m a n a g e m e n t  is 
rooted in relatively m odest  beginnings. 
As recently  as the  early 1980s, there 
were no  state ju r isd ic t io n s  in the US 
tha t had  the clear  legal a u th o r i ty  to

c o n t r a c t  for  th e  fu ll  sc a le  p r iv a t e  
m a n a g e m e n t  o f  e i th e r  local o r  s ta te  
level co r rec tiona l  facilities. “T he  on ly  
en t i t ie s  h a v in g  p r i s o n e r  c u s to d y  re ­
sponsib ilit ies  w h ic h  they  believed per­
m it ted  th e m  to co n t ra c t  w ith  the  p r i ­
v a t e  s e c t o r  w e r e  t h r e e  f e d e r a l  
agencies— the Bureau of  Prisons,  the 
Im m ig ra t io n  an d  N a tu ra l iza t io n  Ser­
vice, an d  the US M arshals Service," e x ­
p la in s  T hom as .

“At 'ea s t  largely b ecause  o f  tha t ."  he 
adds ,  “w e saw  no c o n t ra c ts  a w a rd e d  
a t  the  local level u n t i l  1984 , w h e n  
H a m i l to n  C ounty ,  Tenn.,  a w a rd e d  a 
c o n t r a c t  to C o r rec t io n s  C o r p o r a t io n

Ctindmird on pmje J
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o f  A m e r ic a  ( C C A ) . ” T h e  f irs t  s ta te  
cl aw a rd  w a s  n o t  u n t i l  1985, w h e n  
. a w a rd e d  a c o n t r a c t  for th e  m a n ­

a g e m e n t  o f  a m in i m u m - s e c u r i t y  s ta te  
p r iso n  to  U n i te d  S ta te s  C o r re c t io n s  
C o rp o ra t io n  (U S C C ) .  T h e  first federal 
aw a rd  o r  a n y  c o n s e q u e n c e  w a s  n o t  
un ti l  1984, w h e n  t h e  INS a w a rd e d  a 
co n t ra c t  to C C A  fo r  th e  o p e r a t io n  of  
w h a t  is n o w  k n o w n  as  the H o u s to n  
P rocess ing  C e n t e r  in  H o u s to n ,  Texas.

F rom  these  e r s tw h i le  beg in n in g s ,  by 
year en d  1995 .  T h o m a s ’ p re l im in a ry  
e s t im a te s  s h o w  t h a t  th e re  w e r e  17 
firms w h ic h  h a d  rece ived  102 c o n t ra c t  
aw ards  (9 0  in  th e  US, s ix  in  A u s tra l ia  
an d  six  in th e  U K ) w i th  p r iv a te  facili­
ties in o p e r a t io n  o r  u n d e r  c o n s t r u c ­
t ion  in 19 s ta te s .  “T h a t ’s a n  in c re ase  
o f  o v e r  8 8  p e r c e n t  f ro m  y e a r  e n d  
1994," o b se rv e s  T h o m a s .

The  agg rega te  r a te d  c a p ac i ty  of  fa­
c i l i t ie s  in  o p e r a t i o n  o r  u n d e r  c o n ­
s t ru c t io n  in c re a s e d  29  p e rc e n t  from  
year  e n d  1994  ( 4 9 ,1 5 4 )  to year  en d  
1995 (6 3 ,3 0 6 ) .  A c c o rd in g  to T h o m a s ,  
the  average  a n n u a l  ra te  o f  g r o w th  in 
co n tra c t  c a p ac i ty  fo r  the  last five years 

•s been  34  p e rc e n t .

tVhy the ap p ea l o f
privatization?

M o tiva ted  la rge ly  b y  fiscal p ressu re ,  
s ta tes  are t u r n i n g  to  p r iv a te  c o m p a ­
nies  to h e lp  th e m  s te e r  a safe a n d  s e ­
cu re  p r iso n  s y s t e m  w h i le  m a in ta in in g  
a t igh t  g r ip  o n  th e  f inanc ia l  reins.

P r iv a t iz a t io n  is in c re a s in g ly  a t t r a c ­
tive  to  t o u g h - o n - c r i m e  p o l i t i c i a n s
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w h o  w a n t  to lock u p  m o re  c r im in a ls  
b u t  m u s t  do  so in an  e n v i ro n m e n t  tha t 
s t res ses  fiscal re spons ib i l i ty  a n d  ac ­
c o u n t a b i l i t y .  As p o l i t i c i a n s  s l i c e  
s m a l le r  p ieces o f  the  b u d g e t  p ie  an d  
se rve  the  m o n e y  to co r rec t io n s ,  they  
are  s im u l ta n e o u s ly  p re s s in g  c o r re c ­
t io n s  a d m in is t ra to rs  to e n s u re  h ig h e r  
levels o f  quality, security, a n d  m a n ag e ­
m e n t  expertise .

A l th o u g h  “ the  core  r e a s o n s  for the  
g r o w t h  in  th e  ap p e a l  o f  p r iv a t iz a t io n  
v a ry  by  ju r i s d ic t io n , "  sa y s  T h o m a s ,  
“o n  a n y  lis t o f  the  in f lu e n c e s  s h a p ­
in g  th e  a p p e a l  o n e  w o u ld  f ind  the  
s p e e d  w i th  w h ic h  the  p r iv a te  s e c to r  
has  b e e n  ab le  to m o v e  f rom  c o n t ra c t  
e x e c u t io n  to facility  o p e n in g .  A tim e 
lag o f  12-18  m o n th s  to  o p e n  a facil­
ity is typ ica l ,  c o m p a r e d  to  a t im e  lag 
for  p u b l i c  ag e n c ie s  th a t  c o n t in u e s  to 
be 3 6 - 4 8  m o n th s ."

F o r  ju r i s d ic t io n s  fac ing restr ic tive 
c o n s e n t  decrees o r  co u r t  orders ,  T h o ­
m as no tes ,  the  sw iftness  w ith  w h ich  
the private sector can com plete  projects 
has  a consequen tia l ,  tangible  value.

A n o th e r  rea son  is th a t  ju r i s d ic t io n s  
b o th  in  an d  ou ts id e  o f  the  US are f ind­
ing  th a t  the  fu n d in g  po o l  for c o r re c ­
t iona l  p u rp o se s  c o n t in u e s  to  e v a p o ­
rate .  This ,  says T h o m a s ,  “ raises the 
tw o  m o s t  p o w er fu l  in f lu e n ces  s h a p ­
in g  th e  ap p e a l  o f  p r iv a t iza t io n ;  O ne .  
th a t  cap i ta l  o u t la y  r e q u i r e m e n ts  for 
p r i v a t i z e d  f a c i l i t i e s  a r e  r e g u l a r l y  
15 p e rc e n t  to 25 p e rc en t  be low  c o m ­
p a ra b le  p u b l ic  agency  re q u ire m e n ts ;  
a n d  tw o ,  t h a t  e v e r y d a y  o p e r a t i n g

cos ts  fo r  p r iva te  c o m p a n ie s  are ty p i ­
cally  in  th e  range  o f  10 p ercen t  to 15 
p e rc e n t  lo w er  th a n  c o m p a ra b le  p u b ­
lic agenc ies ."

As for ensu r ing  a h ighe r  level o f  m a n ­
a g e m e n t  expertise , T h o m a s  m e n tio n s  
tha t private  co rrec t ions  m a n ag e m en t  
firms can  en h a n c e  the professionalism 
of  a sm a lle r  ju r isd ic t ion 's  correctional 
facility by  p ro v id in g  h igh ly  tra ined ,  
ex p e r ien c ed  personne l.

T h o m a s  cites a series o f  p ro jec ts  in i­
tia ted  d u r in g  1995 in c o u n t ie s  across  
the  US, p a r t icu la r ly  in M d., Ind .,  Fla., 
Texas, a n d  NM , as ex a m p le s  in  w h ic h  
private co rrec t ions  m a n a g e m e n t  firms 
h e lp ed  sm a l le r  c o u n t ie s  em ploy  the 
m os t  c u r r e n t  a n d  effective prac tices  
in co r rec t io n a l  m a n a g e m e n t  a n d  o p ­
era tions .

“ H a v i n g  th e  p r i v a t e  c o m p a n i e s  
co m e  in b r ings  a h ig h e r  level o f  p r o ­
fessional expe r t ise  to c o u n ty - r u n  fa­
cilities," expla ins  T hom as.  “Therefore, 
the  sm a l le r  c o u n t ie s  are  able to have 
jails that are on  par, operationally, w ith  
th o s e  in  la rger  sy s te m s .  In s te a d  o f  
be in g  in d e p e n d e n t  a n d  iso lated , they  
get the  benefit  o f  h av ing  the  s u b s t a n ­
tial o p e ra t io n a l  a n d  m a n a g e m e n t  e x ­
pe r ience  o f  p r ivate  c o m p an ie s ."

A final, th o u g h  no  less im p o r ta n t ,  
in f lu e n c e  is th a t  in  m a n y  sy s te m s ,  
c o n t r a c t i n g  w i th  th e  p r iv a te  s e c to r  
c rea te s  a buffer  in the  area o f  legal 
l iabili ty  e x p o su re .  In th e  age o f  i n ­
m a te  law su its ,  th is  bene f i t  ts p a r t i c u ­
l a r l y  a t t r a c t i v e  to  c o r r e c t i o n s  
ad m in is t ra to rs .  N o tes  T h o m a s ,  "T he
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i n d e p e n d e n t  c o n t r a c to r  tha t  you  re ­
ta in  is o b l ig e d  by co n t ra c t  c o n d i t io n  
or law  o r  b o t h  to  indem nify  an d  ho ld  
h a rm le s s  th e  c o n t ra c t in g  g o v e r n m e n ­
tal e n t i ty  a g a in s t  a n y  a n d  all sou rces  
o f  legal l ia b i l i ty  e x p o su re ,  in c lu d in g  
c i v i l  r i g h t s  e x p o s u r e  a s s o c i a t e d  
w i th  th e  o p e r a t io n  of  the p r iv a t ised  
facility."

W hat’s next for the 
industry?

T h e  r a p id  g r o w t h  in so m e of  the 
la rg e r  p r iv a t e  c o r r e c t io n s  m a n a g e ­
m e n t  f irm s p u t s  th e m  in the  pos it ion  
o f  o p e r a t in g  c o r p o r a te  co r rec t io n a l  
s y s t e m s  t h a t  a re  n o w  su b s ta n t ia l ly  
la rger  th a n  a n  o v e rw h e lm in g  m a jo r ­
ity o f  th e  p r i s o n  sy s tem s  o p e ra ted  by 
in d iv id u a l  sy s te m s  in the US.

C o m p a n ie s  like C C A — the largest of 
the  f irm s— a n d  th e  W ackcn lu ii  C o r ­
rec t io n s  C o r p o r a t io n  (CCAs p r im ary  
c o m p e t i to r )  rival the  larger sta te  sy s ­
t e m s  in  t e r m s  o f  o v e ra l l  p r i s o n e r

Painful execution  declared 
u n con stitu tion al

Fierro v. Gomez, (N o .  9 4 - 1 6 7 7 5 .  
F e b ru a ry  21, 1996). Calif 's  m e th o d  
o f  e x e c u t in g  in m a te s  by le thal  gas  
c o n s t i t u t e s  c r u e l  a n d  u n u s u a l  p u n ­
i s h m e n t  in  v io la t io n  of  the  E igh th  
A m e n d m e n t ,  a c c o rd in g  to a recen t 
d ec is io n  by  th e  N in th  Circuit.

D a v id  F i e r r o ,  A le j a n d r o  G i lb e r t  
Ruiz, a n d  R obert  Alton Harris, Calif, 
inm a tes  s e n te n c e d  to dea th ,  filed suit  
in 1992 u n d e r  42  U.S.C. Section 1983 
against the  d i r e c to r  of the Calif. D e­
p a r tm e n t  o f  C orrec t ions  and  the w ar­
d en  o f  San Q u e n t i n  Prison, alleging 
tha t the s ta te  s ta tu te  proscribing lethal 
gas as the  m e th o d  of execution  v io ­
la te d  t h e  E i g h t h  a n d  F o u r t e e n t h  
A m e n d m e n ts .

T h e  N i n t h  C i r c u i t  a g r e e d  a n d  
af f irm ed  th e  lo w e r  court 's  in ju n c t io n  
a g a in s t  l e th a l  g a s  e x e c u t io n s .  T h e  
c o u r t  f o u n d  th a t  e x te n s iv e  e x p e r t  
te s t im o n y  as  well as p r ison  m edical 
reco rds  d o c u m e n t i n g  inm ates  dea th s  
by le tha l  gas  s h o w e d  tha t  su c h  i n ­
m a tes  su ffe red  ex t re m e  pain, s o m e ­
tim es  for severa l  m in u te s  before the ir  
dea th s .

po p u la t io n .  At the end  o f  1995, CCA 
h ad  42  secure  ad u l t  facilities u n d e r  
c o n t r a c t  w ith  a c o n t ra c t  capacity  of  
3 0 .6 1 0  p r isoners .  Significantly, these 
42  facilities are at the  county, state , 
a n d  federal levels, w ith  a inm a te  m ix 
th a t  inc ludes  male a n d  female p r iso n ­
ers  at all c lassification levels.

"If w e co m p are  the  size o f  CCA ( in ­
c lu d in g  the  capacity  of  facilities now  
u n d e r  co n s tru c t io n )  w ith  the prisoner 
p o p u la t io n s  of  ind iv idua l  US states, 
a t  3 0 ,6 1 0 ,  C C A s in th e  to p  ten  in 
te rm s of  popula lion ."  reflects Thom as.

T h e  1990s  m ay  in r e t r o s p e c t  be 
v ie w e d  as the decade  d u r in g  w hich  
pr ivate  correc tions m a n ag e m en t  firms 
b ro k e  o u t  o f  the beach h e ad  first es­
ta b l i s h e d  in the  1980s. “W h e n  the 
po licy  m akers  w an t  to engage in c o m ­
par ison  sh o p p in g  for correctional p u r ­
poses,"  declares T hom as ,  " they  now  
have an  increasingly  long  list o f  a l ter­
n a t iv e  p rov iders .  T h e y  are  in c re a s ­
ingly  m a k in g  a policy cho ice  to select

Restitution from outside  
funds constitutional

Mahers v. Halford, (N o .  9 5 -1 5 1 6 ,  
F e b ru a ry  21, 1996). C o r re c t io n s  of­
fic ia ls  m a y  w i th h o ld  c o u r t -o rd e re d  
r e s t i t u t i o n  d e d u c t io n s  from  fu n d s  
in m a te s  receive from o u ts id e  sources  
w i t h o u t  p r o v id in g  i n d i v i d u a l i z e d  
p re -d e p r iv a t io n  h e a r in g s ,  accord ing  
to a rec en t  E ighth  C ircu it  op in ion .

T h e  Iowa D epartm en t o f  Correc tions 
began  au tom atica lly  d e d u c t in g  20 per­
ce n t  o f  all m o n e y  received by inm ates ,  
in c lu d in g  m o n e y  received from o u t ­
side sources ,  tow ard  in m a te s ’ res t i tu ­
tion ob liga tions .  No hea r ings  are p ro ­
v ided  p r io r  to the ded u c t io n s .

R o n a ld  M ahers ,  a n  Iowa in m a te ,  
b r o u g h t  su it  against the  co rrec tions  
d e p a r tm e n t ,  alleging that deduc tions  
from ou ts ide  source do n a t io n s  w ithou t 
ind iv idualized  hearings violated due 
process  because inmates had no o p p o r ­
tun ity  to s h o w  that the m o n e y  was for 
an  im p o r ta n t  purpose that sh o u ld  ren ­
d e r  it ex e m p t  from deductions .

T h e  E ig h th  C i rc u i t  r e je c te d  th e  
cla im , h o ld in g  that: (1) inm ates '  p r i ­
vate in te res ts  in the  m o n e y  they re­
ceive from ou ts id e  sources  is subject

p r iva te  p ro v id e rs  from  th a t  list.”
As m o re  and  m ore  legislatures tu rn  

to private  p roviders ,  an d  “as the se lec­
tion o f  private  prov iders  yields o n e  or  
m ore  o f  the  benefits  m e n tio n e d  above, 
g o v e rn m e n ts  have grea ter  confidence 
in the  ability  o f  the private sec to r  to 
de l iver  com peti t ive  services on  a cost 
effective basis," no tes  Thom as.

He a d d s  th a t  because  th is  m o m e n ­
tu m  m ay  well s p u r  c o n t in u e d  g ro w th  
t h r o u g h  th e  d e c a d e  a n d  b e y o n d ,  
" th e re  is every  reason  to believe tha t 
th is  g ro w th  is g o in g  to persis t for the  
foreseeab le  fu tu re ."

IEtl. nme: A lready in 1996 there ha\cbecn  
five  contract awards (one fed e ra l in L'SCC. 
two sid le— one to Wacltcnhut, one to CCA—  
and two county level awards— one to CCA. 
and the other to RECOR .) Thomas estimates 
that the capacity o f  p rivate fac ilities m 
operation o r  under construction bv \ car end 
19 9 6  ii i l l be between 8 5 ,0 0 0  and 88 .0 0 0  
beds. F o r more in form ation , contact Dr. 
Charles Thomas at 909 -592 -1025 .1
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to l im its; (2 )  the  r isk  tha t  res t i tu t ion  
will be  m is ta k e n ly  d e d u c te d  from an 
inm ate 's  fu n d s  is m in im a l ,  largely b e ­
cause  in m a te s  receive p rocedu ra l  p r o ­
te c t io n s  at the  tim e res t i tu t ion  p lans  
are se t up ; an d  (3 )  the  re s t i tu t io n  s y s ­
tem  se rves  the im p o r ta n t  sta te  in te r ­
e s ts  o f  c o m p e n s a t i n g  v ic t im s  a n d  
te a c h in g  in m a te s  responsibility.

RFRA claim  for 
kosher diet fails

Prins v. Coughlin, ( N o .  9 5 - 2 4 5 8 .  
F e b ru a ry  20. 1996). T h e  t r a n s fe r  o f  
an  in m a te  to  a c o r r e c t i o n s  fac il i ty  
w h ic h  d id  n o t  p ro v id e  h im  w ith  daily- 
h o t  k o s h e r  m e a ls  d id  n o t  s u b s t a n ­
tia l ly  b u r d e n  the  ex e rc is e  o f  his  r e l i ­
g io n  a s  a J e w  in v io la t io n  o f  RFRA. 
the S e c o n d  C ircu it  recen tly  held.

Brian P rins ,  an  in m a te  in the NY 
State D e p a r tm e n t  o f  C orrec tions ,  w as  
t r a n s f e r r e d  f ro m  th e  G re e n  H aven  
C o r re c t io n a l  Facility  to the  C l in to n  
C o r rec t io n a l  Facility in n o r th e rn  NY 
State. C l in to n  d id  n o t  serve Prins ho t  
k o sh e r  m eals  every  d ay  prepared  in a 
k o sh e r  k i tchen .  He filed su it  aga inst 
c o r re c t io n s  officials, eta; ing that his
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P A R T  1 : B A C K G R O U N D  A N D  I N T R O D U C T I O N

The state operating budget for the 1995-97 Biennium  provided funds for the 
legislature to review and identify state programs or services that m ay be 
com petitively contracted to produce cost savings or im provem ents in the 
quality or level o f services w ithout harm to the public good. The Legislative  
Budget Committee (LBC) w as asked to do the part o f this review relating to 
adult correctional institutions, and to have a preliminary report completed by 
January 1, 1996.

S tu d y  O b jectives

The LBC’s study objectives were set out as follows.

•  Work with the Attorney General (AG) to identify any potential legal 
constraints to im plem enting privatization, and, if  applicable, any  
statutory changes needed to remove such constraints.

•  Verify whether other sta tes  and jurisdictions have achieved cost savings  
through privatization w ithout harm to the public good.

•  I f savings occur, identify the ways in which they are achieved (e.g., 
design/operational efficiencies, different levels of service, personnel 
compensation).

• Evaluate the feasibility and cost savings potential o f privatizing  
D epartm ent of Corrections (DOC) institutions and facilities (e.g., 
specifically the new 1, 936 bed institution being planned).

• With the assistance of DOC and the Attorney General, evaluate best 
practices, and develop prototypes for Requests for Proposals (RFPs), 
contracts, and com petitive procedures for privatization.

S tu d y  R e su lts

By addressing the study objectives, this report provides information to assist  
the legislature in its  deliberations on privatization. Although t l '  sport 
m akes no recommendation on the policy issue of whether to privatize adult 
correctional facilities, there are numerous issues and obstacles related to 
privatization that are addressed in the technical appendices. These technical 
appendices (particularly those concerning legal issues, RFPs and contracts, 
and estim ating annual ownership costs) are designed to be used as guidelines 
to be followed in the event that privatization is pursued. Similarly, the report
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also contains five general guidelines that could be followed for m inim izing the 
risk to the state, while promoting cost savings without sacrificing quality.

A ck n o w led g m en ts

We appreciate the support given to this study by the Departm ent of 
Corrections, the Office of the Attorney General, the Senate W ays and M eans 
Committee, and the House Office of Program Research.

We are also indebted to the sta tes and private companies that provided us 
information. In particular, the case studies and examples included in this  
study would not have been possible w ithout extensive cooperation from the 
sta tes of Louisiana, Tennessee and Florida, and from the Corrections 
Corporation of America and the W ackenhut Corporation.

This study was conducted by Bob Thomas, Kathy Gookin, Beth Keating and 
Valerie W hitener of the LBC staff, w ith technical assistance from the project 
consultants, Robert M. W illiams and Richard Crane. Cheryle Broom was the 
project supervisor.

The legal analysis by the Office o f the Attorney General w as conducted by 
Richard H eath, Talis Abolins, Deborah Cade, Lee J o h n s o n , Zachary Mosner, 
M itch Sachs and Mike Lynch.

A panel that reviewed our consultant’s work on RFPs and contracts consisted  
of: Linda Brownell (Senate Ways and Means); Karl Herzog (House Capital 
Budget Committee); K risten Reiber (House Appropriations); Richard H eath  
and Talis Abolins (Office of the Attorney General); and Jim Blodgett, Bernie 
Warner, and M argaret Vonheeder (Departm ent of Corrections).



P A R T  2 : L E G A L  T H R E S H O L D S

The LBC was asked to work with the Office of the Attorney General (AG) to 
identify any potential legal constraints to implementing privatization, and if 
applicable, any statutory changes needed to remove such constraints.
In addition to answering the basic questions posed, the AG provided further 
commentary on a number of legal issues to be considered in the event that the 
state would pursue privatization. The full text of the AG’s analysis is included 
in Appendix 1. The three basic threshold questions are presented and 
answered below.

Is there a 
constitutional 
prohibition against 
contracting prison 
operations?

No. There is, however, a doctrine that would prevent 
the state from delegating away its ultimate 
responsibility to foster and support our prisons. There 
are no court decisions specifying what is necessary to 
avoid an unconstitutional delegation of corrections 
responsibility.
In Washington, a court would likely use a two-part test 
to determine whether the state’s delegation of power is 
constitutional. Under this test,

1. the legislature must provide standards or 
guidelines which define in general terms what is to 
be done and the instrumentality or administrative 
body which is to accomplish it; and
2. procedural safeguards must exist to control 
arbitrary administrative action and any 
administrative abuse of discretion.

-  N e e d  t o  r e t a i n  
c e r t a i n
r e s p o n s i b i l i t i e s

The first requirement would likely be met by adequate 
statutoiy standards for private prison operations, and 
by the detailed requirements of the state’s request for 
proposal and contract.
The second requirement would likely be met by the 
state’s retention of ultimate decision-making 
responsibility in the areas of classification, discipline, 
sentence-calculation, and release decisions. Other 
states have strived to accomplish this in a number of 
ways. The more control that is retained, the less risk 
of unconstitutional delegation. Conversely, too much
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* Are there existing 
statutory or case law 
constraints to 
contracting out 
prison work?

-  Legislative 
authority needed

• Are there provisions 
in the relevant 
collective bargaining 
agreement against 
contracting out?

-  Current 
agreement 
expires in June

state involvement in facility decision-making may 
interfere with efficiencies that the private contractor 
proposes to achieve.

Yes. Contracting for services that have been 
traditionally and historically performed by classified 
DOC prison employees would likely be found to 
violate existing civil service law as interpreted by the 
courts. A possible exception in RCW 41.06.380 for 
certain contracts originally entered into before April 
23, 1979, would not apply, as our review discloses no 
such DOC contracts relating to prisons.

Legislative authority would have to be provided in 
order to contract for the operation of a prison without 
using state civil service employees. In order to 
remove any such question as to the authority given, 
the authorization should be in the form of an explicit 
direction in the statute to contract out: the work 
involved. Repeal of RCW 41.06.380 is not necessary, 
since it is not that statute that prohibits contracting 
out in general.

Whatever language might be chosen for authorizing 
DOC to contract out, the language should be carefully 
drafted to ensure that the intent to contract out is 
clear.

Yes. Under the current collective bargaining 
agreement DOC has agreed not to contract services 
when such action would have the effect of terminating 
classified employees or when the services to be 
contracted would be the same as those historically 
provided by classified employees.

The effect of existing collective bargaining agreement 
provisions on the ability of the legislature to direct 
contracting out is unsettled. State unions have taken 
the position in court that the legislature may not 
retroactively change an agency's agreement not to 
contract out. They have based their position on p. 
state Constitutional prohibition against impairment 
of contracts. However, even if a challenge to a 
contracting out statute were to be successful on this 
ground, it would only bar application of the statute
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Issue of removing 
DOC's discretion 
in bargaining

during the existing term of the contract agreement. 
Therefore, the constitutional issue could be avoided by 
stating in the statute that contracting out would not 
occur until expiration of the current term of the 
agreement. The current agreement expires on June 
25, 1996.

The statute and rules as currently written require an 
agency to bargain personnel m atters over which 
management can lawfully exercise discretion. 
Therefore, elimination of the contracting out language 
from the new collective bargaining agreement would 
not be certain if discretion to contract out is given to 
management by the authorizing statute. Instead, the 
statute should direct DOC to contract out. The union 
could not then argue that contracting out is 
negotiable.
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P A R T  3: R E V IE W  O F  C O S T  S T U D IE S  -  P U B L IC  V S. 
P R IV A T E

One of the feasibility study questions was: H a ve  o th e r  s ta te s  a n d
ju r is d ic t io n s  a c h ie v e d  cost s a v in g s  th ro u g h  p r iv a t i z a t io n  w i th o u t  
h a r m  to th e  p u b l ic  good?

We approached answering this question by reviewing published sources and 
the experiences of other states that have experimented with the privatization 
of prisons.

REVIEW OF PUBLISHED SOURCES

We conducted a review of existing literature on 
privatization of prisons. Although there are 
numerous published sources that debate the pros and 
cons of privatization, there are only a few studies 
that have attempted to compare costs, and they have 
reached conflicting conclusions. We reviewed the 
methodologies and conclusions of these studies, 
recreating the analyses when possible. With the 
exception of some state-sponsored studies (more on 
these later) the studies we reviewed had significant 
limitations or methodological weaknesses. We did 
not find tha t we could use these studies to draw any 
general conclusions about the potential for. cost 
savings through privatization.

See Appendix 2 for more comments on the cost 
studies we reviewed.

We also reviewed two studies available concerning 
the quality of operations of public-versus-private 
facilities. Indicators of quality included such factors 
as safety issues, availability of programming, 
satisfaction with food, and job satisfaction of staff. In 
each case, the studies found no significant differences 
in quality between the particular publicly and 
privately operated prisons being compared.1

1 C h a r l e s  H . I / ) g a n ,  W e l l  K e p t :  C o m p a r i n g  Q u a l i t y  o f  C o n f i n e m e n t  i n  a  P u b l i c  a n d  a  P r i v a t e  

P r i s o n ,  N a t io n a l  I n s t i t u t e  o f  J u s t ic e ,  M a rc h  1, 1991 ; a n d  T e n n e s s e e  S e le c t  O v e r s ig h t  
C o m m it te e  o n  C o r re c tio n s ,  C o m p a r a t i v e  E v a l u a t i o n  o f  P r i v a t e l y - m a n a g e d  C C A  P r i s o n  a n d  

S t a t e - m a n a g e d  P r o t o t y p i c a l  P r i s o n s ,  J a n u a r y  1995.

-  There are
surprisingly few 
studies, and they 
are of limited 
value.
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Criteria for 
selecting states 
for case studies

Choice of 
Louisiana and 
Tennessee

Both states allow 
for apples-to 
apples 
comparisons

REVIEW OF PRIVATIZATION EXPERIENCES 
IN OTHER STATES -  CHOICE OF CASE 
STUDIES

Since one of our study questions involves the 
feasibility of privatizing a multi-custody prison in 
Washington, we sought case studies of privatization 
in other states that met the following criteria:

• The experience with privatization should involve 
a large, multi-custody facility.

• The state-run facilities to be compared to the 
privately run facilities should be of similar 
capacity, design and security levels.

• Preferably the comparable facilities would have 
been in operation for several years.

• The states having such facilities would be willing 
to provide ail the information we would need in a 
timely manner so as to meet the deadline for this 
report.

• The private companies operating the prisons 
would be willing to provide information needed for 
this study.

We were fortunate in obtaining the cooperation of 
two states -  Louisiana and Tennessee -  that have 
facilities tha t are particularly well-suited for apples- 
to-apples comparisons of costs.

Louisiana has three large, prototypical, multi-’ 
custody facilities that are exactly the same design 
and capacity. One is operated by the state, and the 
two others are operated under contract by the 
Wackenhut Corporation (Wackenhut) and the 
Corrections Corporation of America (CCA), the two 
largest private operators of prisons. Louisiana’s 
three facilities were all in full operation by the 
beginning of 1991. At present, the capacity at each of 
the facilities is 1,474 inmates.
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Benchmark 
studies in other 
states

Why this study 
does not report 
on the recent 
experiences of 
states using 
benchmarks

Tennessee also has three large comparable facilities, 
two of which are state-run, and one of which is 
operated by CCA. The three facilities were in full 
operation by mid 1992. The current capacity at each 
of Tennessee’s prototypical facilities is 1336 inmates.

We also reviewed cost studies from other states. The 
most important of these have been recent attempts to 
set cost benchmarks for targeted savings from 
privatization. The way this works is tha t states 
either estimate what the public costs would be of 
operating a particular new facility, or they identify 
their current costs of operating similar prisons within 
their system. Through a Request for Proposals 
(RFP), private companies are asked to respond with 
proposals that would result in a m i n i m u m  cost- 
savings percentage (e.g., seven to ten percent), 
compared to the benchmark.

If the benchmarks are accurately and appropriately 
estimated, and the state receives responsive bids, 
then the compensation provided for in the contracts, 
compared to the benchmark, should indicate an 
amount of savings to be expected from privatization.

Two years ago the LBC gained experience in 
estimating the costs of prison operations. In its 
report on Department o f Corrections Capacity 
Planning and Im plem entation  (January 27, 1994), 
the LBC identified facility operating costs, by 
security level, in order to determine if some of the 
most inefficient prison facilities should be replaced. 
The findings from the report led to legislative 
approval of several capital projects intended to 
achieve operational savings.

Based on our experience, and knowing the care that 
must go into establishing benchmarks, we would be 
reluctant to accept projected savings based on 
benchmarks at face value. The time frame for the 
present study did not allow for the extent of review 
that would enable us to say whether recent 
benchmarking efforts in other states are likely to 
result in savings.



P A R T  4: R E S U L T S  O F  L O U IS IA N A  A N D  T E N N E S S E E  
C A S E  S T U D IE S

This part of the feasibility study uses the case studies to answer two of the 
questions posed in the project scope and objectives:

1. Have other states and jurisdictions achieved cost savings through 
privatization without harm to the public good?

2. If savings have occurred, how have the private companies accomplished 
this?

In answer to the first question, we reviewed cost information and studies 
provided by the states and the private companies. For Tennessee., we reviewed 
and made adjustments to a cost comparison conducted by the state’s Fiscal 
Review Committee for fiscal year 1993-1994. For Louisiana, we used state 
and company data for fiscal year 1995-1996. The results of our analysis were 
submitted to the states and the private companies for technical review and 
comment in November 1995. Details c o n c e r n i n g  the comparative costs and our 
methodology are included in Appendix 3. Summary comments about the 
results are included in this section.

The first question also contains a qualitative element related to the “public 
good.” We endeavored to address this element by identifying any public safety 
differences between the public and private facilities (e.g., record of escapes and 
disturbances) and through examination of any other information th a t might 
suggest that there were substantive differences in prison operations and 
programs.

The second question concerns how private companies operate, and focuses on 
the issue of what the state might actually be purchasing in the event tha t it 
pursues privatization.

CASE STUDY COST COMPARISONS

Until recently, yes. Based on information for 1995- 
96, the state can expect to break even on its two 
contracts when all facilities are operating at full 
capacity. The CCA prison is costing about 1 percent 
more than the state facility, and the Wackenhut 
prison is costing about 1 percent less. Historical data 
suggest, however, that both private facilities 
previously cost the state less than the state-run

• Has Louisiana 
achieved cost 
savings through 
privati/ <»tion?
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-  Why costs have 
converged

• Has Tennessee 
achieved cost 
savings through 
privatization?

-  Estimate of 
longer-term 
outlook

prison on a per diem basis. For example, in fiscal 
year 1993-94, the two privately run facilities were 
costing the state approximately 4 percent less, even 
though they were housing fewer inmates.

One explanation for the convergence of costs over 
time may be the effect of competition. This is an 
argument made by the private companies that was 
also mentioned by some state correctional officials. 
Lean budget years may also have made a difference. 
For some years the inflationary increases built into 
the private contracts has been greater than the 
increases in the corrections budget. So while the per 
diem costs for the private has inflated, it has not 
inflated for the public facility.

The best answer is probably yes. During the study 
period (fiscal year 1993-94), the effective per diem for 
the private facility was less than the weigh*' 1 
average per diem for the two 3tate-run facilities 
($33.63 versus $34.29), but actually higher than one 
state facility and lower than another.

This information is somewhat misleading, however, 
because during the study period, in which additional 
capacity was being added at all three facilities, both 
state-run facilities had higher average daily 
populations (ADPs) than the private facility. Since 
the marginal cost to the state of placing inmates in 
its own facilities was less that the per diem for the 
private facility, this resulted in a lower effective per 
diem at the state facilities.

In order to understand how costs might compare over 
the long-term, when ADPs would more closely match, 
the state’s Fiscal Review Committee estimated what 
the costs would be if the ADPs were equalized. 
Taking the same approach, but with the adjustments 
explained in Appendix 3, we estimate an average per 
diem for the state-run facilities of $35.55 (fiscal year 
1993-94) when ADPs are equalized. With the private 
per diem at $33.63, this represents a potential 
savings of approximately 5.5 percent. This may be 
viewed as the expected savings that will be achieved 
when all the facilities are operating a t full capacity.
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-  The effects of 
competition

® Are the private 
prisons as safe and 
secure as the public 
prisons?

-  Escapes

-  Major
disturbances

Tennessee officials were of the opinion tha t 
competition from the private facility had the effect of 
keeping costs down at the public facilities. As 
evidence of this, we observed during our site visits 
that the private facility’s estimate of additional staff 
needed for a proposed capacity expansion of 170 beds 
was less than half of the estimate made by one of the 
state-run facilities. We were told that this difference 
was causing closer scrutiny of the state prison’s 
request than might otherwise have occurred.

CASE STUDY QUALITATIVE COMPARISONS

Yes, based on data at hand. We reviewed a year’s 
worth of data from our study prisons regarding rates 
of escape, major disturbances, and inmate 
infractions. We also conducted site visits to observe 
prison environment and operations. A summary of 
our observations follows. (See Appendix 4 for more 
detailed information on both interstate and 
intrastate comparisons of inmate demographics and 
behavior).

There were no escapes at any of the Louisiana 
prisons. In Tennessee there was a total of three 
escapes from secure supervision in the two public 
prisons, and no escapes from the private prison. 
There was also a total of nine escapes from the two 
state run minimum security units, and only one 
escape from the privately run minimum security 
unit.

In Louisiana, each of the private prisons reported one 
major disturbance, while the public prison reported 
four. In Tennessee, one of the public prisons reported 
sixteen major disturbances, while the remaining 
public and private prisons each reported seven. Some 
of the difference in numbers may be due to reporting 
differences, as evidenced in the comparative 
evaluation completed in Tennessee in January, 1995. 
Although these numbers portray a large amount of 
major disturbances, none of the prisons experienced 
disturbances that required the use of outside 
assistance.
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-  Infractions

Do the private 
prisons o ffe r the 
same quantity and 
quality o f inmate 
programs as the 
public prisons?

-  Rehabilitation

Inmate i n f r a c t i o n s  are an important measure of 
safety and security, however, rates are dependent 
upon individual staff reports. In Louisiana, the 
Wackenhut prison issued .47 infractions per inmate, 
the CCA prison issued 1.3 per inmate, and the state 
prison issued 1.8 per inmate. In Tennessee, the 
infraction rates were more similar, with the private 
prison having issued slightly more infractions than 
the public prisons. During the study period of the 
Tennessee comparative evaluation, there were 
dramatically more injuries to staff and inmates 
reported a t the privately run facility. However, the 
report indicated reporting differences, and weighted 
each of the Tennessee prisons the same in the areas 
of safety and security.

All of the prisons we visited were clean and appeared 
to be orderly.

Generally, yes. The private prisons in our study had 
similar inmate work requirements to the public 
prisons. Louisiana private and public prisons have a 
100 percent inmate work program. In Tennessee, the 
private prison has an average of 84 percent of 
inmates either working or attending full time 
education programs.

In Louisiana, 26 percent of the inmates at the state 
prison were enrolled in education programs, while 
only 20 and 16 percent were enrolled at each of the 
private prisons. Although the exact numbers were 
not provided, it was reported that programs are filled 
to capacity a t each of the three prisons. Capacity and 
enrollment information was not available for other 
aspects of rehabilitation in Louisiana, but the 
emphasis in this state is clearly on work skii1 
development and education in addition to a full-time 
work program.

In Tennessee, 23 percent of the inmates in the pri­
vate prison participated in education programming, 
while 20 and 35 percent participated in education in 
the public prisons. A qualitative study conducted by 
Tennessee indicates similar programming availa­
bility and quality at each of the prisons.



Limitation of 
comparisons

In order to m ate a complete comparison, further data 
would need to be gathered including the ratio of 
program completions to enrollments, length of 
programs and outcome indicators.

Do the inmates from 
the private prisons 
have a higher or 
lower rate o f 
recidivism than those 
from  the public 
prisons?

Problems with 
defining and 
measuring 
recidivism

This question cannot be answered within the context 
of this study. There have been no studies to address 
this question directly, or that measure recidivism 
from prison to prison. Although overall state 
recidivism rates appear in various publications, it is 
well known that most states define recidivism 
differently. For instance, the definition of recidivism 
may include re-arrest, technical violations or new 
convictions, or may only include actual returns to 
prison. States also measure recidivism over varying 
lengths of time, ranging from one year to five years.

The major links to recidivism appear to be in the 
areas of age and criminal history. Young offenders 
with an extensive arrest record for property crimes 
are more likely to re-offend than older, first-time 
offenders. A further problem with trying to assign a 
rate of recidivism to a particular prison is the fact 
than an inmate rarely spends his/her entire 
incarceration at only one prison. Given these 
problems, using available data about recidivism 
would not be valid.

EXAMPLES OF HOW THE COMPANIES HAVE 
REDUCED COSTS

What areas o f the 
operational budget 
are likely candidates 
fo r cost savings?

In Louisiana and Tennessee, both states designed, 
built and own their prototypical facilities, and pay all 
debt service. Therefore, these states do not provide 
an opportunity to evaluate the savings potential of 
privatization on capital projects (see discussion of 
capital costs in Part 5, below).

Personnel and supplies comprise approximately 85 to 
90 percent of operating costs in the state-run 
facilities we evaluated. These are the two areas 
where opportunities for savings are substantial. 
Personnel (including contracted professional services)
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Do the private 
companies save on 
supplies?

Do the private 
companies save on 
personnel costs?

-  Example of 
magnitude of 
possible savings

accounts for about 70 percent of operating costs, 
while supplies account for 15 to 20 percent. The 
remaining areas of the budget, including such things 
as utilities and insurance, are not likely to vary 
significantly due to whether the state or a private 
company is operating a facility.

From all accounts, the private companies do save on 
supplies, but we do not have information that would 
permit us to estimate a percentage.

State and company officials in both states agreed 
that the private companies save money by not having 
to follow the state procurement rules. They can buy 
supplies when needed, a t the most competitive price, 
and keep a smaller inventory.

This cost advantage to the private companies is offset 
by the fact that in both states the privato facilities 
pay sales taxes th a t the state facilities are exempt 
from paying. Although this adds to the cost of the 
contracts, the states may still realize the benefit of 
the lower procurement costs because the sales taxes 
are returned to the states as revenues.

Yes. For the three private facilities included in our 
case studies, we estimate that the number of staff 
ranged from 88 to 97 percent of state facilities 
staffing, and that the average salaries for those 
personnel range from 69 to 93 percent of state 
salaries.2'

The magnitude of the potential for savings in the 
area of personnel can be shown in the following 
example. If a private facility can operate with 90 
percent of state staffing, and at 85 percent of average 
state salaries, this translates into a personnel 
savings of 24 percent. Since personnel costs comprise 
about 70 percent of all operating costs, this results in

2 T h e  lo w e r  e n d  o f  th e  s a l a r y  r a n g e  w a s  b a s e d  o n  c o m p a r in g  th e  m id - p o in ts  o f  t h e  s a l a r y  
r a n g e s  fo r  c o r r e c t io n s  o ff ic e rs  a t  th e  A v o y e lle s  ( s t a t e - r u n )  a n d  A lle n  ( W a c k e n h u t)  f a c i l i t i e s  in  
L o u is ia n a .  C o r re c t io n s  o ff ic e rs  c o m p ris e  m o re  t h a n  tw o - th i r d s  o f  a l l  s t a f f  a t  b o th  f a c i l i t ie s .  
T h e  u s e  o f  t h e  m id - p o in t  fo r  th e  p r iv a t e  f a c i l i ty  is  a  c o n s e r v a t iv e  a p p r o a c h  ( i.e ., d o e s  n o t  o v e r ­
e s t im a te )  in s o f a r  a s  th e  p r iv a t e  fa c il i ty  h a s  a  h ig h e r  t u r n o v e r  r a t e  t h a n  th e  s t a t e - r u n  f a c ili ty .
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a savings to the total budget of approximately 16 
percent.

Are the savings 
passed on to the 
states?

Some of the savings are passed on to the state to the 
extent th a t the contracted per diems for the private 
facilities are less than the states’ per diems. The 
example above shows, however, that personnel can be 
a major source of profit for the private companies.

How do the private 
facilities manage 
operations with 
fewer staff?

From our site visits and reviews of staffing patterns, 
two general explanations emerged.

1. There is a greater tendency for staff to have 
responsibilities in more than one area, and for 
management staff to have responsibilities in 
several areas.

Do the private 
companies also save 
on employee 
benefits?

2. More flexibility in the use of staff, including 
corrections officers, results in fewer staff 
(and/or less overtime) needed to cover 
mandatory posts.

Not necessarily. In Louisiana the state spends less 
on benefits for current employees than either of the 
private companies, primarily because state govern­
ment does not participate in the federal social 
security system. The state does have a retirement 
system, but its employer contribution to the retire­
ment system is less, as a percentage, than what the 
private companies pay for social security contri­
butions.3 Of the two private companies, CCA addi­
tionally m ates a company stock contribution and has 
a stock purchase matching plan that can equal an 
employer contribution of up to 6 percent of salary per 
year.4 In Louisiana, Wackenhut makes no employer 
contribution to retirement, other than social security.

3 T h e  a m o u n t  t h a t  th e  s t a t e  c o n t r ib u te s  t h a t  is  n e e d e d  to  c o v e r  d e f in e d  b e n e f i ts  fo r c u r r e n t  
e m p lo y e e s  is  5 .3 5 7  p e r c e n t ,  w h ic h  c o m p a r e s  to  th e  so c ia l s e c u r i ty  e m p lo y e r  c o n t r ib u t io n  o f  6 .2  
p e r c e n t .
4 D u r in g  t h e  f i r s t  y e a r  o f  e m p lo y m e n t ,  C C A  c o n t r ib u te s  2 p e r c e n t  o f  s a la iy ,  a n d  1 p e r c e n t  
t h e r e a f t e r .  I t  w ill  m a tc h  e m p lo y e e  c o n t r ib u t io n s  u p  to  4 p e r c e n t  o f  s a la r y .
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We did not receive full benefit information for the 
privately run facility in Tennessee. In the area of 
retirement, the state contributes more than the 
maximum of 6 percent paid by CCA. It would be 
difficult to say, however, which retirement plan 
ultimately provides the most financial benefits to its 
members.
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P A R T  5: C O S T  S A V IN G S  P O T E N T IA L  O F  P R IV A T IZ IN G  
C O R R E C T IO N S  IN S T IT U T IO N S  A N D  F A C IL IT IE S

Although the two case studies indicate tha t savings from privatization are 
possible, they do not provide good estimates of the range of potential savings 
in Washington for two reasons:

• The costs to the states to operate prisons in Louisiana and Tennessee are 
less than in Washington, even after adjusting for cost of living differences. 
This is true regardless of whether the prison is state-run or privately run.

When private companies indicate they could save Washington State large 
percentages in prison operating costs, it is likely they are referring, at least 
in part, to savings th a t would come from adopting an approach to 
operations more like one of these other states. Privatization would be one 
means of changing operations to realize savings, and might still have the 
potential for savings tha t are more directly related to privately run 
operations p^r se (e.g., through efficiencies in the procurement of supplies).

• Both states designed and built their prototype facilities, which means that 
the private companies were not in a position to achieve potential savings 
through lower development costs had they built the facilities, or through 
differences in design that might lower operating costs.

In order to provide decision-makers with more information about potential cost 
savings, we conducted operational cost comparisons between similar facilities 
in Washington, Louisiana, and Tennessee, and a capital cost comparison of 
facilities in Washington and Florida.

Florida offers a good example of a large, new, multi-custody facility that is 
designed, is being built, and will be operated, by a private company 
(Wackenhut).

INTERSTATE OPERATIONAL COST 
COMPARISON

Difficulties in
making
comparisons

From state to state, budgeting practices are different 
enough to make interstate comparisons of prison 
costs difficult. For example, in Washington, 
prisoners’ medical costs are included in DOC’s 
budget, but are not allocated proportionately to all 
the facilities that utilize the medical services. In 
Louisiana, chronic and major medical service costs 
are borne by charity hospitals. From our discussions
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with Louisiana officials, it apparently would not be 
possible to allocate these costs to the state prisons.

Study approach 
focuses on areas 
that can be 
compared

The approach we took in making the interstate 
comparisons was to focus on those areas of facility 
operations foi which we were able to collect cost data 
and make direct comparisons. For Washington and 
the two other states, the per diem amounts shown in 
Exhibit 1 (below) represent approximately 85 percent 
of direct facility per diem costs excluding debt 
service. Indirect costs, such as headquarters 
overhead and general government overhead, are not 
included in direct facility costs and therefore are not 
reflected in these numbers.

Choice of Airway 
Heights as 
Washington's 
facility

For the Washington facility, we chose the Airway 
Heights Corrections Center in Spokane. Among the 
two newest multi-custody prisons in Washington 
(McNeil Island is the other one), Airway Heights has 
the most efficient housing unit design, and it is the 
prototype for the new 1,936 bed facility planned for 
Grays Harbor.

Conservative 
approach in 
comparing per 
diems

We used Airway’s costs at a capacity of 1,424 beds, 
and made adjustments to the budgets of the 
Louisiana and Tennessee facilities to show their costs 
at 1,424 capacities. Adjustments to Airway's budget 
resulted from assuming that all 256 bed housing 
units were medium security, and that the m i n i m u m  

security facility was located within the institution’s 
secure perimeter.

In several instances when we had to make judgment 
calls about assumptions to use in m a k i n g  

adjustments, we chose the assumptions that favored 
Washington. We did this in order to keep the 
estimates of cost differences conservative. Thus the 
spread between Washington’s per diem costs and 
those of the other states may be somewhat 
understated.5

5 T h e  m a jo r  a s s u m p t io n s  b e n e f i t in g  W a s h in g to n  w e re :  (1) t h e  in c lu s io n  o f  S e a t t l e  in  o u r  co s t-  
o f - liv in g  in d e x  in c r e a s e d  d i f f e r e n c e s  in  c o s t  o f  l iv in g , b e c a u s e  th e  co s t o f  l iv in g  in  S e a t t l e  is  
s ig n i f ic a n t ly  h ig h e r  t h a n  th e  a v e r a g e  fo r  th e  r e s t  o f  th e  s ta te ;  (2) in  a d ju s t in g  c a p a c i t ie s  
u p w a r d  a n d  d o w n w a r d  to  c r e a te  b u d g e t s  fo r  1424  b e d  f a c i l i t i e s  in  L o u is ia n a  a n d  T e n n e s s e e ,
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E x h ib i t  1

Comparable Per Diem Costs fo r a 1424 Bed Prison, 
FY1996 Dollars Adjusted fo r Cost o f Living Differences

|DNon Labor Costs 

ID  Labor Costs

Source: LBC data, 1995

Excludes med.cal costs, overhead and debt service.

w e u s e d  w o rs t-c a s e  s c e n a r io s  fo r  c o s t  im p a c ts ;  a n d  (3) w e  a s s u m e d  t h a t  s t a f f in g  a t  A irw a y  
H e ig h t s ,  t h a t  is  b e y o n d  w h a t  is  r e q u i r e d  fo r  1424  b e d s , w o u ld  b e  a b s o rb e d  w i th  t h e  5 1 2  b ed  
e x p a n s io n  (b r in g in g  t h e  f a c i l i ty  to  1936  b ed s ), a n d  th e re fo r e  w e  d id  n o t  a s s u m e  t h a t  th e  
c u r r e n t  a d d i t io n a l  s ta f f in g  w o u ld  b e  p e r m a n e n t .
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• What are the 
elements o f 
Washington’s higher 
labor costs?

• What are the 
differences in FTE 
totals?

• What areas o f 
operations show 
major staffing 
differences?

• Are the inmates in 
the three-state 
examples sim ilar 
enough to allow fo r a 
fa ir comparison?

In comparison to Louisiana’s facility, the difference in 
Washington’s cost is due to more FTEs, higher 
salaries, higher benefits, and employees with more 
longevity.

In comparison to Tennessee, the difference in 
Washington’s cost is due mainly to higher salaries, 
higher benefits, and employees with more longevity.

The Washington facility has 389 FTEs compared to 
343 for Louisiana and 387 for Tennessee. However, 
these are not perfect comparisons because some 
contracted personnel might not be counted as FTEs. 
One example where contracting skews the 
comparison is in the case of educational programs. 
Washington shows fewer staff for education (5 FTEs) 
than Tennessee (22 FTEs) because of the use of 
contractors.

Both Louisiana and Tennessee have more staff 
assigned to security than Washington. This is 
generally due to a more efficient housing unit design 
and security staffing plan at Airway Heights, and in 
the case of Louisiana, to the fact that Louisiana has 
more guard towers. Both Louisiana and Tennessee 
have more work assignments for inmates, which 
requires additional security posts.

Major areas where Washington has more staff are 
administration and maintenance (higher than both 
Louisiana and Tennessee), and Classification and 
Food Service (higher than Louisiana).

More details on cost differences, including the 
differences in non labor costs, are included in 
Appendix 5.

Yes. We looked at demographics, classification and 
behavior and did not find any documented differences 
th a t would effect costs of operations. In other words, 
if the types of inmates from either of the two 
comparison state facilities were housed at tne 
Washington facility, no change in operations would 
be required. Likewise, the current operations at the
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Difficulties in
making
comparisons

Study approach 
focuses on areas 
that can be 
compared

Choice of Grays 
Harbor as 
Washington’s 
facility

Choice o f South 
Bay, Florida 
f a c i l i t y b e  
constructed by 
Wackenhut 
Corporation.

other states’ facilities could accommodate 
Washington’s inmates. See Appendix 4 for more 
information on both interstate and intrastate 
comparisons of inmate demographics and behavior.

INTERSTATE CAPITAL COST COMPARISON

Capital cost comparisons from facility to facility and 
state to state are difficult to develop. Contributing to 
the difficulty are: unique site conditions; differences 
in climate and in labor and materials prices; lack of 
similarity of space programming and inmate mix; 
lack of uniformity in cost reporting; and differences 
in timing of capital expenditures. Nevertheless, it is 
possible to make general comparisons and identify 
elements contributing to major cost differences.

The approach we took in making the interstate 
comparison was to focus on the major elements 
contributing to capital cost: Amounts and types of 
space, unit construction costs, and ancillary 
construction costs such as design and administration. 
In developing the comparisons, we eliminated those 
items unique to the specific project including land, 
site development, taxes, and unique local costs (e.g., 
Washington State allocations for art).

For the Washington facility, we chose the Grays 
Harbor Correctional Center in Aberdeen. Sice 
infrastructure and development work for this 1,936 
bed facility is underway, and facility design is in the 
preliminary schematic phase. Site development work 
can be viewed as a separate project which can be 
completed independent of the method for procuring 
the construction of prison facilities.

For the privatized facility, we chose the 1,318 bed 
South Bay Correctional Facility in Florida. 
Currently under development, this project provides 
sufficient similarities in size and inmate mix to allow 
for broad-level comparisons (i.e., size, cost per bed, 
unit construction costs). It also offers a financing and 
ownership model familiar to the State of Washington 
(i.e., Certificates of Participation with ultimate 
ownership by the State).
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• How do the adjusted 
costs o f the fad iities 
compare.. .
. .  .and what explains 
the difference?

-  Different 
operating 
concepts explain 
significant 
differences in 
space

Costs for each facility were adjusted for comparative 
purposes. As examples, land and site-related costs, 
taxes, and unique fees were excluded. For the 
Florida facility, costs were increased by 20 percent to 
reflect estimated regional labor and material costs 
differences, by 10 percent to reflect higher costs 
associated with later construction of the Grays 
Harbor Facility, and by another 5 percent to provide 
an allowance for state oversight of the privatized 
construction. Additionally, reductions were made to 
the projected cost and size of the Grays Harbor 
facility to make it comparable to the Florida facility 
(budget ’-eductions of $29 million or 20 percent, and 
space reductions of 154,000 gross square feet or 18 
percent, to account for differences in inmate security 
levels and the fact that Florida space does not include 
Correctional Industries). More detailed descriptions 
of all the adjustments made in the comparison are 
included in Appendix 6.

Grays Harbor's projected cost per bed, at $60,400 
after adjustments, was approximately double the 
adjusted cost of $29,000 for the private facility . The 
two major explanatory factors for this difference are 
that the cost per square foot for Grays Harbor is 
approximately 37 percent higher, and the square 
footage per inmate (or per bed) is 53 percent higher.

Differences in space are largely explained by 
different operating and programming concepts. As 
examples:

• Grays Harbor assumes single cells for close 
security and segregation, whereas the private 
facility double-bunks these cells.

• Grays Harbor minimum security beds have 
relatively high per bed space allocations reflecting 
the incorporation of service and program space in 
the housing space, whereas in the private facility 
program and service space are centralized.

• Other examples of differences tire in administra­
tion, physical plant (including warehousing), and
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dining areas (Florida feeds inmates in housing 
areas; Grays Harbor provides inmate dining 
spaces).

Differences in unit 
costs

• Did the approach 
taken by the state o f 
Florida contribute to 
the relatively low 
cost o f the private 
facility?

Unit construction costs, as adjusted, include actual 
construction costs as well as project management, 
design, permits and fees, and equipment. We did not 
evaluate the separate components of these costs. We 
did note that these unit cost differences were s im ilar  
to total construction cost differences between state 
and privately developed office building projects 
reviewed in the LBC study of leasing versus 
ownership costs.6

Most likely, yes. Jlorida identified key expectations 
for the facility but did not mandate specifically how 
the bidders should meet them. For instance, the 
state identified the mix of inmates to be housed, 
specifying the ratio of cells to dormitory beds. The 
state also required that proposers meet all applicable 
facility and programming standards (e.g., ACA 
accreditation, building codes, energy analysis), 
provide minimum program availability (e.g., 
education) and services (e.g., medical and dental). 
The State required specification of facility layout, a 
staffing and operating plan, building finishes and 
materials, and detailed equipment lists.

• Is the difference in 
cost between the 
Washington and 
Florida facilities 
explained by 
privatization?

Wackenhut’s operating and capital. cost bid 
constituted 25 percent of overall scoring. Florida 
officials noted tha t Wackenhut had the highest cost 
proposal among bidders, but met the criterion for a 
combined capital and operating cost that was a t least 
7 percent below the calculated benchmark.

Not entirely. The private firm's operating philosophy 
and plan, as reflected in the facility design, 
contributed to the lower costs. However, there is 
nothing prohibiting a state government from 
adopting a similar plan. Privatization is a means by 
which to implement a different concept that can 
result in lower costs, but it is not the only means.

6 L B C  P e r f o r m a n c e  A u d it :  C a p i t a l  P l a n n i n g  a n d  B u d g e t i n g :  S t u d y  o f  L e a s i n g  V e r s u s

O w n e r s h i p  C o s t s ,  D e c e m b e r  14. 1995.
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• How important are 
capital costs in the 
total cost o f owning 
and operating a 
prison?

• Should capital and 
operating costs be 
combined in 
considering the cost 
savings potential o f 
privatization?

The substantial difference in unit construction costs 
could be attributable to a private model that strongly 
focuses on controlling the total costs of ownership, 
operating and capital.

Our review of the Grays Harbor project indicates that 
capital costs, after the effects of financing, constitute 
approximately 18.5 percent of life-cycle costs. This 
does not include the costs of major repairs and 
replacements. A conservative estimate of these costs 
would raise the capital cost percentage to at least 20 
percent.

An analysis conducted for the Department of 
Corrections calculated that the initial cost of the 
proposed Grays Harbor facility constituted 
approximately 12.7 percent of total costs. The 12.7 
percent calculation underestimated the capital costs 
percentage because operating costs were overstated . 
and miscalculated in the total cost model.

For new facilities, yes. In the Florida example, 
bidders had to meet a 7 percent cost reduction target 
th a t was based on a calculation of what the sta te’s 
total ownership costs would be. Theoretically, a 
private company might propose to build a facility 
tha t would have capital costs higher than the sta te’s 
capital costs in order to achieve operational 
efficiencies through design innovations. These 
operational savings could outweigh the capital costs 
and result in overall savings.

For the Florida approach to work well, the full costs 
of state ownership on an annualized, basis need to be 
accurately estimated and compared to bids that are 
estimated the same way. Appendix 7 contains an 
explanation and an example of an approach 
developed by the capital consultant for this study. It 
is the approach that we would suggest for 
Washington State in the event that the state would 
issue RFPs for design, construction and operation of a 
new prison.
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G E N E R A L  C O N C L U S IO N
• Would privatization 

o f a prison or prisons 
result in cost savings 
to Washington?

Not necessarily. Much would depend on the care that 
was taken in estimating the state’s costs, and in 
designing an RFP, choosing a contractor, and 
executing and monitoring the contract.

Based on the foregoing analysis, it appears tha t the 
greatest potential for savings for Washington State 
would not come from privatization per se, but from 
changes in operations (and related facility planning) 
that can be accomplished through privatization or 
through changes in state policy and practices.

Savings that would be directly related to
privatization could come from two sources:

• the ability of a private company to operate outside 
of state rules and procedures, collective
bargaining agreements and the employee
compensation system; and

• from competition between private and public 
facilities within the same prison system.

The ability of a private company to operate a prison 
differently from a public facility would depend on the 
degree of flexibility allowed to the private firm under 
the contract. Ultimately, even if a private facility 
can operate for less, the state would not necessarily 
capture any of these savings for itself unless it 
received responsive bids with per diem costs lower 
than its own.
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P A R T  6: B E S T  P R A C T IC E S  F O R  R E Q U E S T S  F O R  
P R O P O S A L S  A N D  C O N T R A C T S

With assistance from the Department of Corrections and the Attorney 
General, the LBC was asked to evaluate best practices and to develop 
prototypes for Requests for Proposals (RFPs) and contracts for the 
privatization of prisons.

The LBC retained the services of a consultant who has extensive legal 
expertise in these areas. Since it is unknown what, if any, scenario the state 
might pursue in the area of prison privatization, we asked the consultant to 
provide comprehensive lists of elements to be addressed in RFPs and 
contracts. From these lists, the consultant identified the discretionary and 
essential elements, and offered commentary and analysis of the elements 
based on best practices, as appropriate.

It was our intent that the consultant's work would provide guidelines and a 
framework for developing specific RFPs and contracts. Based on the work that 
has already been completed, and given the legal and contractual expertise that 
currently exists within state government, we feel that most, if not all, of any 
additional work needed for actual RFPs and contracts could be accomplished 
by in-house resources.

We were assisted in this part of our study by a panel that reviewed and 
commented upon the consultant's draft report. The review panel consisted of 
staff from the LBC, the Department of Corrections, the AG, the Senate Ways 
and Means Committee and the House Office of Program Research. The 
consultant’s final report is included in Appendix 8 (RFPs) and Appendix 9 
(contracts).
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P A R T  7: G E N E R A L  G U ID E L IN E S

Our case studies of Louisiana and Tennessee suggest tha t these states have 
had positive experiences both in terms of quality of sendee and cost. However, 
there are other examples that could be cited of how privatization of 
correctional facilities has been a failure. Recently, an inmate riot and 
takeover of a privately run detention center in New Jersey has caused some to 
conclude that privatization does not work.7 Our view is tha t other 
jurisdictions’ experiences with privatization, either positive or negative, are 
not predictive of what Washington’s experience would be. The outcome in this 
state would depend in large part on the care taken in designing an RFP, 
choosing a contractor, and in executing and monitoring the contract.

Although this report makes no recommendation on the policy issue of whether 
to privatize adult correctional facilities, there are numerous issues and 
obstacles related to privatization that are addressed in the technical 
appendices. These technical appendices (particularly those concerning legal 
issues, RFPs and contracts, and estimating annual ownership costs) are 
designed to be used as guidelines to be followed in the event th a t privatization 
is pursued. Similarly, there are five general guidelines tha t could be followed 
for minimizing the risk to the state, while promoting cost savings without 
sacrificing quality. They are:

1. Requests for proposals should set a minimum cost-saving target that must 
be met for proposals to be considered responsive. The amount of the target 
and the methodology for establishing it should be approved by the 
legislature.

2. Requests for proposals should set standards for programs, operations, 
and/or facility design and construction defined as w hat should be provided; 
and should allow respondents to be flexible and creative in how  to meet 
those standards. The standards should be subject to approval by the 
legislature.

3. The state should develop a contingency plan for the smooth transition of 
operations from one private vendor to another, or to the state, in the event 
of contract expiration or term ination.

4. The state should have an on-site monitor at the privately run facility to 
ensure that the state’s responsibilities for inmates are being fulfilled, and 
tha t the contractor is in compliance with the contract.

7 T h is  w a s  th e  c o n c lu s io n  o f  t h e  W a s h in g to n  P u b lic  E m p lo y e e s  A s s o c ia t io n  in  l e t t e r  d a t e d  J u l y  
12, 1 9 9 5  e n t i t l e d  “P r i s o n  P r iv a t i z a t i o n  D o e s n 't  W o rk  -  T h e  R io t  a t  E s m o r  C o r r e c t io n a l  
S e rv ic e s  IN S  C e n te r ,  E l iz a b e th ,  N J ,  J u n e  18, 199 5 .”
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5. The state should design and set criteria for an evaluation of the costs and 
quality of programs and operations at the privately run facility in 
comparison to a similar state facility or to established benchmarks. This 
evaluation should take place after the private facility has had at least one 
year of operating at full capacity, and should be conducted by an 
independent party designated by the legislature.
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Executive Sum m ary

This sum m ary answers key questions about the Comparative Evaluation purpose, 
p roce ss  and results. The question and answer format and numbers follow  the 
m ajor sections o f the report. This summary provides the reader with an overview 
o f the eva luation process, results and conclusions.

1. W hat is the Comparative Evaluation?

In 1991 , because of the State ’s interest in improving the quality o f prison 
operation  and to leam , if possible, from the private sector, the State 
decided to enact legislation allowing a private company to operate one o f 
its prototypical medium-security facilities. The objective was to compare 
public and private operation at basically the same type o f physical plants. 
Th is legislation required a comparison o f the performance 'jnd cost o f the 
private operation to that o f the State operation. This report is the 
perform ance comparison.

2 . Why* was a comparative evaluation conducted?

This evaluation was conducted and a report submitted in response to the 
requirem ents of TCA 41 -24 -105 , which directs the Select Oversight 
Committee on Corrections to compare the quality of services provided by a 
private contractor to the quality of services provided by the State at prisons 
which are comparable in size, population, and physical plant. This statute 
a lso  mandates tha< the Fiscal Review Committee conduct a comparison o f 
the costs o f the State and private operations at the three prototypical 
p risons. The law requires that contract renewal be based on the results o f 
th ese two studies.

TCA 41-24-105 (d) The contract may be renewed on ly if the con trac to r is 
p rov id ing at least the same quality o f services as the sta te at a low e r cost, 
o r if the con trac to r is provid ing services superio r in quality to those p rov ided 
by the sta te at essentia lly the same cost.

3. How was the comparative evaluation conducted?

As a m eans of satisfying the statutory requirement, the Select Oversight 
Committee on Corrections brought together leaders of the Department o f 
Correction and executives o f Corrections Corporation o f America fo r the 
pu rpose o f agreeing upon the method to be used for comparing the 
perfo rm ance and quality o f services provided by the three prisons. 
Departm ent of Correction and CCA representatives met over five times with 
the Oversight Committee director and consultant as all parties joined 
together in developing a strategy to fairly compare all three prisons given 
the limited resources to undertake such a difficult task. A consensus was 
reached  on the methodology as all parties agreed upon the m easures o r 
indicators to be used, the collection methods, the means of validation, the

i



va lu e  and weighting o f indicators, and the process for conducting the 
eva luation . In October c f 1992 , the Oversight Committee adopted a 
reso lu tion  confirming the methodology endorsed by all parties.

•  The first step in organizing the comparative evaluation was to identify the 
m easures or indicators to be used. The object was to identify indicators that 
would reveal the most relevant information about the operational 
performance of the facilities being compared.

« The second step was to identify the source o f those measures. W here 
would the data and information come from and how would it be collected.

•  The third step was to define how the information would be validated or 
verified to be trufcand accurate.

•  The fourth step was to define the value of each indicator or what the 
measure was worth.

•  The fifth step was to define how the actual comparison would be made.

The specific indicators to determine the nature of inmates in each facility were:

Age
Rac-)
Custody Level or Classification 
Medical Classification 
Education Level

Audit

An operational audit was conducted at each of the three facilities. This audit 
was very similar to the annual inspection process conducted by the TDOC 
Office o f Compliance. The purpose was to conduct an inspection of programs 
and operations at the three facilities.

Security and Safetv Index

The security and safety evaluation considered a wide variety of factors. Some 
of the factors considered included:

Disciplinary Reports
The Use Of^Force
Assaults
Deaths
Injuries
Escapes



Program and Activity Index

The program and activity index measured inmate assignments, and activity or 
idleness.

Source

The source o f the indicators and measures came from existing records, 
reporting procedures, and inspection processes. The primary sources were:

1 TDOC and CCA records
2  TDOC and CCA weekly, monthly, quarterly, and annual reports.
3  The Performance Audit Inspection
4  The Program and Activities Records and Jobs Audit

In addition to the records and reporting processes and the audits, the SOCC 
staff and consultant made site observations and conducted interviews with 
staff and inmates.

Validation

The primary process o f validating or verifying the data and information 
routinely reported by TDOC and CCA wa^ the Performance Compliance Audit 
and the Program and Activities and Jobs Audit.

Value or Weigr.t

The value or numerical we.ght given to each ind:cator or measure previously 
discussed was agreed-to by TDOC and CCA as follows:

Element Value

Nature of Inmates 0
Professional Standards 0

Audit 6 0
Security and Safety Index 2 5
Program and Activity Index 15

Survey 0

The nature o f inmates, and the professional standards, were control measures. 
They were given no score: The performance audit consisted o f nearly 20 0  
elements. Each element was worth one point. The total performance audit 
was worth sixty (60 ) Dercent of the aggregate comparison score.

The security and safety index is worth twenty five (25) percent o f the total 
comparison score. The program and activity index is worth fifteen (15 ) percent 
o f the total score
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Comparison

Describing what is a "comparable, superior, or poorer-than" quality of 
performance for correctional services is subjective. The risks associated with 
giving a numerical score to the quality of correctional performance is high. 
There are very few outcome measures that are either easily quantified or are 
very meaningful in judging quality of performance. There are many variables 
to consider when making a judgment about the quality of correctional services. 
This approach was designed to be as objective, fair, and comprehensive as 
was practical.

During the development of this design approach, it was clear the parties were 
concerned about a process that concludes with a numerical score. They were 
concerned about being given a score that may be misunderstood or 
misinterpreted. Since this project did not attempt to have scientific rigor, it 
would be misleading and imply a sense o f fa lse precision to rely on a 
numerical score. On the other hand, it was essential to give some weight and 
va lue to indicators and measures used. W e have tried to avoid the limits of 
heavy reliance on a numerical score. The audit, security and safety, and 
program and activities measures were given a numerical score. They are 
supported by interpretations and explanations.

In each area where deficiencies are noted or comments are m rde by the 
SO CC  staff or consultant, an opportunity was given to TDOC or CCA to 
present facts or evidence to clarify any misunderstandings and coned  any 
misrepresentations.

LIMITATIONS

The methodology described above was sufficient to condud the 
comparative evaluation. However, there are limitations and fa d o rs  that 
w ere beyond the control o f the State or the private contrador, and the 
eva luation  methodology, that could a ffed  the quality o f the data described 
and the interpretation o f that data.

It is important to point out those limitation fa d o rs , so they can be given 
consideration when reviewing or interpreting the data and findings in this 
com parative evaluation report.

•  The first limiting fa d o r  was that each of the three institutions opened 
at different times. There was nearly a 1 1/2 year difference between 
the opening of Northeast and Northwest Corred iona l Centers. The 
methodology attempted to account fo r this starting time discrepancy 
by picking points in time that were consistent fo r data co lled ion  and 
evaluation. However, the fa d  remains that one institution had more 
than a yea r’s experience over the other two institutions.
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•  There was an initial apparent lack o f clarity regarding authority and 
responsibility, as it related to 'care, custody, and control' by the 
private operator. This report was not an attempt to discuss or 
describe contractual language or responsibilities between the State 
and the private operator. However, the complexities in operational 
practices with regard to disciplinary authority and responsibility 
between the State and the private operator took severa l months to 
reso lve . This critical period o f opening and operating a new prison 
usually sets the tone for the operation, fo r a long time. This was not 
a quantifiable observation, but was based on the experience o f 
opening prisons and jails and observing the impact o f an organized 
transition and activation process, and the first year o f operation o f a 
new prison.

•  The quality o f data used in any evaluation is critical. The initial plan 
for the methodology was to use the State's Tennessee O ffender 
Management Information System, (TOM IS) as the primary data 
source. The TOMIS system was being developed as the 
comparative evaluation data was being collected. This resulted in 
an inability to obtain certain data, a change in data reporting 
formats, and an agreement by the State and the private contractor 
to use certain data collection and verification efforts. It should be 
noted that the State, particularly the Department o f Correction’s 
P lanning and Research Division, did an excellent job in controlling, 
managing, and reporting on the quality and quantity o f data used 
throughout this comparative e /aluation.

• The demands placed on the Office o f Compliance, Tennessee 
Department o f Correction, were not fully anticipated. The workload 
and tasks associated with contract monitoring, compliance 
monitoring, liaison and communication responsibilities were 
substantial. The TDOC Office o f Compliance assumed these 
additional responsibilities and did an excellent job in coordinating 
and reporting compliance issues for the comparative evaluation 
p rocess.

•  The corrections system must be flexible and meet the demands o f a 
constantly changing inmate population. A limiting factor in this 
comparative evaluation was some of the demand for change on the 
system . For example, during some o f the evaluation period, the 
Northwest Correctional Center was partly used as a reception center 
because of system demands.

• A primary focus of the programs and activities associated with the 
correctional system was inmate jobs and work assignments. The 
industry component at each o f the three facilities that was 
anticipated to supply substantial jobs, did not meet expectations.
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In spite o f these limitations and factors that ecu.'d affect the quantity and 
quality o f data, or the interpretation o f the findings, it did not have a 
significant affect on the comparative evaluation approach. In fact, the 
State and tlie private contractor, particularly the wardens at the three 
institutions, used administrative prerogatives, creativity, and good judgment 
in mitigating many of the limitations.

4. What were the findings of the annual audits?

The follow ing table represents the second annual inspection o f each facility 
by the specia l comparative evaluation inspection team.

S ec on d  In sp ec tion NECC SCCC NWCC

Element Comp. Non-C. Comp. Non-C. Comp. Non-C.

Administration 87 .7 12 .3 97 .9 2.1 97 .6 2 .4
Safety & Conditions 95 .6 4 .4 88.1 11 .9 94 .5 5 .5
Health Serv ices 96 .7 3 .3 100 .0 0 .0 97 .8 2 .2
Mental Health 96 .3 3 .7 100 .0 0 .0 100 .0 0 .0
Treatment 95 .9 4.1 99 .3 5 .6 95.1 4 .9
Security 99 .5 .5 99 .5 .5 98 .4 1 .6

A\ ERAGE ( - ) 9 5 .2 8 4 .72 97 .48 2 .52 97 .23 2 .7 7

”  D oes not include Correctional Enterprises

C om pa re  Two Insp . NECC SCCC NWCC

Element Como Non-C. Corno. Non-C Como Non-C.

First Inspection 90 .67 9 .35 84 .53 15 .47 90 .08 9 .9 2
Second Inspection 9 5 .2 8 4 .72 97 .48 2 .5 2 97 .23 2 .7 7

Percent Improvement 5 .0 8 15 .32 7 .94

For evaluation purposes, the second inspection score was counted in the 
overa ll rated comparison. After each audit the ratings were reviewed with 
the facility. It is interesting to note the substantial improvement fo r a ll three 
facilities between the first and second inspections. SCCC made the 
biggest improvement. It is a lso  interesting to note the very high leve ls  o f 
compliance and the c loseness o f the scores. This is all the more 
impressive since it was done independently by a bi-partisan team from  
TDOC and CCA. Also, the scores are consistent with the ACA 
accreditation ratings



ACA Accreditation Ratings

Facility Date Sco re

NECC June 7-9 , 1993
"S C C C  *—"*****•’ , niMtin D d ob fir  4 -6 , 1993  — -T- 
N W C C  June 6-8 , 1994

98.78
69.29
98.88

5. W hat were the findings o f the Security and SafeU  jv iew ?

A wide range o f security and safety factors were reviewed. The review 
included reports on serious incidents fo r a fifteen-month period from  Ju ly 
1 9 9 3  through September 1994 , and a review of Disciplinary C lassification 
reports and Dispositions for different periods in 1993 and 1994 .

It is very difficult to say that one facility is more or less secu re o r sa fe  than 
another facility. There are many variables that constitute sa fe  and secure. 
Nearly everyone has an opinion. Our opinions were based on 
observations, data, and our best p rofessional judgment. W e  started with 
som e assumptions and we re ferred  to data from TDOC and CCA reports fo r 
most o f our comments

Our first assump on was that there was full compliance with security and 
safety practices, and that our observations and comments would describe 
deficiencies in security, or safety compliance, or practices. Our second 
assumption was that we would re fer to serious incident and disciplinary 
reports, because they have been accepted by the parties, anu ,. .e  the 
parties ’ repons.

S ta tem en t o f Q ua lific a tion s

B e fo re  we discuss specific security and safety issues it is important to 
remind the reader of the need to qualify and condition the interpretation, 
use , and referencing of a single number or set o f numbers, o r narrow  
specific statements in this report. W e recognize the wide and varied 
interests in the results of this evaluation. W e have attempted to present 
information in text and tables that are c lea r and concise in fo rm  and style.

However, we are very conscious that information can be taken out o f 
context and appear to be much m ore than it is. Or worse, what it is not.
The reporting o f events described as "serious incidents' in a prison report 
can have unintended consequences. W e urge the reader to read  the ftjll 
report be fo re reaching conclusions or quoting things out o f context.

One m easure o f security and safety is the number and type o f assau lts that 
occur in a facility. During the fifteen-month period, NWCC had significantly 
m ore assau lts than either NECC or SCCC . NWCC reported 1 6 5  assau lts .
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N EC C  reported 69  and SCCC  reported 80. 62  o f NWCC's assau lts 
re su lted  in minor injuries to staff. (Assaults reported for the three facilities 
include serious and minor assau lts involving staff, inmates and visitors.

m

D isturbances, or the loss or threat o f a loss o f control is a m easure o f the 
secu rity and safety o f a facility. NWCC reported 7 temporary lo sses o f 
con tro l and NECC and SCCC  each reported 2. A review o f the 7 incidents 
at Northwest reflect the differences in reporting as the incidents were very 
m inor, fo r example; a disruptive student in a classroom , a disruptive inmate 
in line to receive clothes, an inmate refusing to enter his cell and being 
esco rted .

E sc ap e s  are an obvious measure o f security fo r a prison. During the 
fifteen-m onth period, NECC had two, NWCC had one, and SCCC  had no 
e s c a p e s  from secure supervision. SCCC had 2 attempted escapes from 
secu re  supervision.

The number o f injuries to staff and prisoners is a measure o f the security 
and sa fety of a facility. During the fifteen-month period, SCCC reported 
significantly more injuries to prisoners and staff than either NECC or 
N W C C , with 2 1 4  injuries reported at SCCC, 21 and 51 at NECC and 
N W C C  respectively.

The use  of force is a lso  reviewed whei, looking at the security and safety of 
a  p rison . The facilities have significantly different reported incidents o f the 
u se  o f force. SCCC  had 30  reported incidents, NECC 4 and NWCC 6.

Beth the injury and use of force data is as reported on TOM IS and does not 
n ecessa rily  reflect a higher incidence of injury or use of fo rce at SCCC or 
N W CC . Rather, the data may be indicative of the focus o f the facilities in 
reporting and the discretionary nature of the reporting requirements.

The use  o f a disciplinary system, and the writing of charges and disposition 
o f th ose  charges is a m easure o f the security and safety o f a prison. There 
w as not much difference in the issuing of disciplinary tickets among 
facilities. SCCC appea rs to write more minor infractions and NWCC 
ap p ea rs  to write more serious infractions.

The disposition o f disciplinary charges is a lso  a very good m easure o f the 
secu rity and safety of a prison. It is an indication of how the facility 
m anages its problems, and can be an indicator o f facility safety. During the 
fifteen-month period, NEQC reported 500 dispositions to verbal reprimand, 
while NW CC and SCCC  reported seven and 13, respectively.

Each  o f the institutions met the security and safety requirements o f two 
annua l inspections and an ACA audit. Their respective scores were 
exceptiona lly high, in fact, almost identical. There were differences in 
certain indicators. However, in reviewing the entire period, in our

viii



judgment, there was very little difference in the performance o f security and 
sa fe ty  among the three facilities.

6 . W hat were the findings o f the Program and Activities Review?

The following table summarizes the first and second years ot’ operation at 
the three facilities regarding the percent o f inmates inactive or idle due to 
job  waiting.

This category depicts inmates who are eligible fo r a work or program 
assignment but remain idle and unassigned.

 _____________________________________________________  Jo b  Waiting Percen t_______
Com pare First and Second Y ea rs NECC SCCC NWCC

First Y ea r 11 19 21
Second Y ea r______________________________________ 4___________ 11___________ 12_

The tab les reflect the high rate of inmates in the "job waiting" category 
during the first year o f operation. This is a critical time when inmates 
shou ld be a ss ig rcd  to programs and work because the facility is setting its 
operationa l tone.

The tab les a lso  reflect the substantial improvement at each facility in 
reducing the amount of job  waiting in the second y* 3r o f operation.

The primary reason  the job-waiting numbers and percents were so high 
was because the facilities had no industry program. The facilities were 
constructed but the program was not operational. SCCC and NWCC have 
had no rea l industry program during the evaluation period. NECC had a 
sm all industry program  during the second year o f operation.

The State recogn ized the prisoner "job waiting" and industry problem. In 1994 the 
SO CC  initiated efforts that led to legislation creating a new prison industry board 
and a renewed focus to develop work opportunities and prisoner jobs.

7. W hat conclusions were reached from the comparative evaluation?

There were elements within each area that was reviewed where one facility 
received a higher rating than another facility. However, there were a lso  
e lem ents within each area where one facility received a lower rating. In 
total, the facilities a ll rated very high and are nearly identical in their overa ll 
perfo rm ance. The c losest objective numerical rating to support this 
conclusion was the second annual inspection reports and the ACA audit.

W e  do not believe there was a significant security and safety performance 
d ifference among the three facilities during the rated evaluation period.



W e do believe there was a significant ’ job-waiting* difference among the 
th ree facilities during the evaluation period. However, as TDOC and CCA 
ag re ed  during the development o f the methodology, adjustments could be 
m ade to the Program and Activity Index rating based on the jobs audit and 
verification o f program and activity assignments. It is difficult to penalize 
S C C C  and NWCC for not assigning inmates to an industry program  that 
w as not provided. On the other hand, the State was responsib le fo r 
providing the industry program at all three facilities.

It w as our judgment to rate all three facilities the same fo r the program  and 
activity index.

Overa ll Rating

The ove ra ll Comparative Evaluation rating is depicted in the following table. It 
includes the second Annual Audit, worth 60  %, the Security and Safety Index, 
worth 2 5  %, and the Program and Activity and Jobs Index, worth 15 %.

Evaluation Ratino NECC SCCC NWCC

Audit (6 0  % ) 57 .17 58 .4 9 58 .34
Security and Safety Index (25 % ) 25 .00 2 5 .0 0 2 5 .0 0
Program  and Activity Index (15 % ) 15 .00 15 .00 15 .00

97 .17 98 49 98 .34

In reviewing the ratings we considered the range o f difference of up to 3 % among 
the th ree facilities, as essentially comparable. Therefore, our conclusion was that 
all three facilities were operated at essentially the same level o f performance.

8. W hat recommendations are being made?

The follow ing recommendations were developed from information learned 
and opinions formed during the evaluation process. They are intended to 
guide State policy makers as they look for ways to improve the correctional 
system . They are intended to guide State policy makers in their decision 
making process, if the State decides to continue this contract or contracts 
fo r correctional services in the future. W e recommend the following:

•  Establish an independent contract monitoring and operational 
compliance capability fo r corrections contracts where a 
comparative evaluation will be conducted. The potential conflict 
and the complexities require a separate contract monitor.

•  Review State restrictions and TDOC policy to provide maximum 
flexibility to allow corrections operational contractors to use their 
business and marketplace creativity; obviously, with appropriate 
legal safeguards.
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•  Allow the private contractor the authority and opportunity to 
privatize the industry program at SCCC. This eould take severa l 
different forms. This should not preclude a  contract with the 
TRAIL Board.

•  Review the 'start-up' needs and provide TDOC with adequate 
resources tc service the operational demands o f a new private 
prison contract. The need for transitioning into the new facility 
and the prison activation process require commitment o f time and 
resources.

•  Review the needs and establish d ea re r lines o f authority, 
accountability, and communication, between the State and a 
private contractor. Set policy and establish more form al and 
documented procedure.
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L E G A L  S E R V IC E S

(907) 465-3867 or 465-2450 
r AX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M April 2, 1997

SUBJECT: "'Obvious' flaws" in the April 1 amendment to House Bill 53 (Work 
Order No. 0-LS0194\K)

TO: Representative Joe Green
ATrN: LisaKii ‘

FROM: Jack Chenoweth 
Legislative Cour

Page 1, line 4, should read "new subsections."

Page 1, line 6: AS 33.30.031(a) is a provision under which the Department may obtain 
facilities under agreement or contract. At line 6, you use the word "constructed," which 
leads me to think that there may be confusion as to whether this subsection, subsection (f), 
applies to all new construction or just to new construction that follows in conjunction with 
an agreement entered into under (a). I f all new construction, this needs to go somewhere 
else. I f just construction under an agreement entered into under AS 33.30.031, then it should 
be revised to say that.

On this same point, is it crystal clear to you that, by building these limitations into 
AS 33.30.031, the limitations will necessarily also apply to correctional facilities to be 
developed under a lease (AS 33.30.043) or under a lease-purchase arrangement 
(AS 36.30.085)?

Page 1, line 13 and line 16: What is an "other legal subdivision" of the state? Offer a 
definition for the term or delete it.

Page 1, line 14: Can the vote constitutionally be limited to "residential landowners"? See 
art. V. sec. 1, Constitution of the State of Alaska, allowing limitations on suffrage only in 
conjunction with bond issue elections, of which this is not one. Or is it your contention that 
this is not a state or municipal election to which this provision attaches?

Page 1, line 17: Do you mean the "external perimeter" of the "proposed" correctional 
facility? On that same point, are you talking about the "walls" of the nonexistent facil ity or



Representative Joe Green 
April 2, 1997 
Page 2

the outer lot line(s) on which that nonexistent facility is proposed to be placed? How the 
two miles is measured may determine whether a handfiil of people do or do not vote, and if 
there is any question on the point, you can expect litigation about its meaning.

Page 1, line 21: . . . may solicit "proposals" for what purpose? How does this solicitation 
of proposals tie back to "site selection process"? Proposals seems broader than site selection, 
so maybe reference to site selection process is too narrow.

Page 1, line 21: What turns on the limitation of a solicitation of proposals from "private 
entities"? Do you mean that municipalities and other public agencies may not iespond?

Page 1, lines 21, 23, 26, and 28: Is the reference to "request for proposals" and "RFP" 
always a reference to the same document? Why does "or other document" not appear after 
"request for proposals" in lines 21 and 23?

Page 1, line 34: Where is "certification of approval" mentioned in subsection (f)? What is 
this a reference to? What turns on the fact that a certification of approval is "not valid"?

Page 2, line 36: Strike "the private entity" and substitute "a private entity that intends to 
respond to the commissioner's request for proposals."

Page 2, line 45: I f limiting the vote to residential landc vners is constitutionally improper, 
should this be changed to conform to whatever corrective action is made at page 1, line 14?

Page 2, lines 43 - 50: The approval process, such as it is, is contrived. Does it mean that 
every party responding to an RFP has to conduct a polling on its proposal? Suppose the 
municipality doesn't want to be responsible for the polling? Tie it back to the Division of 
Elections under the mail ballot provisions of current law, and authorize a municipality to 
conduct. Three months to receive the mail-in ballots is w-a-y t-o-o long.

Page 2, lines 44 and 51: Here "political subdivision"--previously, "legal subdivision." Are 
they the same? Different? What is it you have in mind? Either say so directly or define the 
term(s).

Page 2, lines 52 and 53: Here, there is some indication that the "private entity" making the 
proposal has responsibility for conducting the mail-in election, while under (h)(3) it is clear 
that the municipality is to do it. Very inconsistent.

Page 2, line 58: Here the commissioner of corrections is to count ballots.

Nothing in subsections (h) or (i) specifically says that i f the voters vote "no" this site is no 
longer to be considered by the commissioner. I assume that this is where this idea is headed,
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but a strong-willed commissioner may decide that, notwithstanding the no vote, the facility 
will be located at the site.

The material I received is two pages, ending at page 2, line 74. Did I get it all?

JBC:pl:jdr
97-084.plm



A M E N D M E N T

OFFERED IN THE HOUSE

TO: HB 53 /

0-LS0194YK.37

Chenoweth

3/14/97

1 Page 1, lines 9-11 : /

2 Delete "a lease-purchase agreement or similar use-purchase agreement for the

3 design, construction, and operation/of a correctional facility, and setting conditions and

4 limitations on the facility’s design, construction, and operation"

5 Insert "lease-purchas^agreements or similar use-purchase agreements for the

6 design, construction, and/operation of correctional facilities, and setting conditions and

7 limitations on the design, construction, and operation of those facilities"

8 Page 4, line 31: /

9 Delete/AGREEMENT"

10 Inse /" AGREEMENTS"

11 Page 5( line 1:

12 /  Delete "AGREEMENT-

13 /  Insert "AGREEMENTS"

14 * Page 5, line 4:

15 Delete "an agreement"

16 Insert "one or more agreements"

17 Following "AS 33.30.031,":

18 Insert "each to be"

19 Page 5, line 6:

20 Delete "a correctional facility"

21 Insert "one or more correctional facilities"

l /
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0-LS0194VK.37

1 Page 5, line 11:

2 Delete "facility"

3 Insert "facilities that are approved by this section"

4 Page 5, line 12:

5 Delete "agreement"

6 Insert "agreements that are approved by this section"

7 Page 5, line 14:

8 Delete "agreement"

9 Insert "agreements"

10 Page 5, line 16, following "term o f:

11 Delete "the"

12 Insert "a"

13 Page 5, line 18, following "(b)":

14 Delete "The"

15 Insert "A"

16 Page 5, line 21, following "male prisoners":

17 Insert " if only one correctional facility is designed and constructed under the notice

18 and approval given in (a) of this section; however, if more than one correctional facility is

19 designed and constructed under the notice and approval given in (a) of this section, at least

20 one correctional facility must be limited to confining female prisoners only"

21 Page 5, line 29:

22 Delete "The"

23 Insert "Each"

24 Page 6, line 17, following "operate":

25 Delete "the"
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0-LS0194\K.37

1 Insert "a"

2 Page 6, line 21, following "operation o f:

3 Delete "the"

4 Insert "a ‘

5 Page 7, line 5:

6 Delete "a major correctional facility"

7 Insert "one or more major correctional facilities"

8 Page 7, line 7, following "job site o f:

9 Delete "the"

10 Insert "a"

11 Page 7, lines 8 - 9 :

12 Delete "the correctional facility described"

13 Insert "a correctional facility for which notice and approval is given"

-3-



OFFERED IN  THE HOUSE CROFT/GREEN

TO: FIB 53

2 Page 3, fo llow in g  line 3:

3 Insert a n ew  bill section to read:

4 "*Sec. 2. AS 33.30.031 is am ended by adding a new  subsections to read:

5 (f) The com m issioner m ay not enter into an agreem ent to provide necessary

6 facilities under (a) of this section as a correctional facility that is to be constructed in

7 this state under an agreem ent entered into under AS 32130.031 after the effective date

8 o f this A ct unless the com m issioner initiates and com pletes a site selection process.

9 The site selection  process m ust provide the public

10 reasonable opportunity to com m ent about sites to be considered for the location of the

11 correctional facility. In additions, if, on  the basis of the site selection  process, the

12 com m issioner determ ines to enter into an agreem ent to contract for provision of

13 necessary facilities at a correctional facility that is to be located at a site w ithin a

14 m unicipality, the correctional facility m ay not be constructed at the site unless

15 approved by a majority o f the residential landow ners w ith in  the "affected area" w ho

16 vote at an election conducted by the m unicipality or legal subd ivision  of the state.

17 For the purpose of this subsection, "affected area" m eans the precinct or precincts

18 w ith  at least 50% o f their area w ith in  2 m iles o f the external perim eter o f the lot lines

19 o f the proposed  correctional facility . This restriction does not apply to construction

20 w ith in  the perim eter of correctional facilities in existence before the effective date of

21 this act.

A M E N D M E N T  # 3 / 1

1



1 (g) In conducting the site selection process required by (f) of this section, the

2 com m issioner m ay solicit proposals from private entities by publishing a request for

3 proposal in  a new spaper o f general circulation. The com m issioner shall accept

4 proposals for six m onths after initial publication o f the request for proposals. Any

5 such  proposal shall certify in a m anner prescribed by the com m issioner that

6 (1) the facility to be constructed w ill m eet the department's requirem ents as described

7 by  the com m issioner in the RFP or other docum ent;

8 (2) the facility w ill be operated at a cost to the state below  the state's cost to operate a

9 com parable facility, that cost to be described by the com m issioner in  the RFP or other

10 docu m en ts;

11 (3) the entity ow n s or has an option to buy at a fixed cost the land on  w hich the

12 proposed facility w ou ld  be located, and the entity agrees that the state m ay purchase

13 the land at a price fixed at the tim e o f contracting if the state assum es ow nership or

14 control o f the facility pursuant to statute or provision o f contract;

15



(h) in  order for the certification o f approval under subsection (f) to be valid , the 

approval process m ust m eet the fo llow ing  requirements:
(1) not m ore than one m onth after initial publication o f the RFP, the private entity  

shall publish in a new spaper of general circulation notice o f intent to m ake a 

proposal, including a description of the location to be proposed;

(2) not m ore than one m onth after initial publication of the RFP, the private entity  

shall deliver by certified m ail to all residential landow ners residing w ith in  tw o m iles 

of the proposed site notice o f  intent to m ake a proposal, including a description of 

the location to be proposed;
(3) at least three m onths prior to the bid  closure date published on the RFP, the 

m unicipality or political subd iv ision  o f the state conducting the election shall 

deliver by certified m ail to all residential landow ners residing w ith in  tw o m iles o f  

the proposed site a m ail-in ballot approved by the com m issioner that residential 

landow ners m ay use to signify approval o f the proposed site;

(4) the approval process shall last not m ore than three m onths from the m ailing of 

the ballots and no indication of approval shall be counted after the close o f this 

period;

(i) If the proposed site lies w ith in  the boundaries o f a m unicipality or political 

subd ivision  of the state, Lne entity m aking the proposal m ay, at the expense o f the 

entity, contract w ith  the adm inistrator o f the m unicipality or political subd ivision  to 

count ballots prepared under (h) o f  this section, publish the results in  a new spaper of 

general circulation, and m ake all ballots received available for inspection by parties 

w ith  reasonable interest in the proposal. If the entity m aking the proposal does not 

enter into a contract w ith  the adm inistrator o f the m unicipality or political 

subd iv ision  to count ballots, the com m issioner shall count the ballots, publish the 

results in a new spaper of general circulation, and make all ballots received available 

for inspection by parties w ith  reasonable interest in the proposal.



1 Renum ber the fo llow in g  bill sections accordingly.

2
3 Page 4, line 27:

4 D elete "sec. 4"

5 Insert "sec. 5"

6
7 Page 6, line 30:

8 D elete "sec. 3"

9 Insert "sec. 4"

10
11 Page 7, line 9:

12 D elete "sec. 4"

13 Insert "sec. 5"

14

15
16



0-LS0194VK.40
Chcnowcth

4/2/97
r y iu lc l t i r

A M E N D M E N T

OFFERED IN THE HOUSE 

TO: HB 53

1 Page 4, line 5, following "this section":

2 Insert "and sec. 6 of this Act"

3 Page 5, line 9, following "this section":

4 Insert "and sec. 6 of this Act"

5 Page 7, following line 17:

6 Insert a new bill section to read:

7 "* Sec. 6. GEOGRAPHICAL LIMITATION. The Department of Administration or the

8 Department of Corrections, as appropriate, may not enter into an agreement under sec. 3 or

9 4 o f this Act concerning a correctional facility that is located or to be located within the

10 boundaries o f a municipality having a population of more than 100,000."

11 Renumber the following bill section accordingly.
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0-LS0l94\K.38
.Chenoweth

4/1/97

/flu lc l-e r
A M E N D M E N T

OFFERED IN THE HOUSE 

TO: HB 53

1 Page 5, line 17, following "facility":

2 Insert "and the land on which it is located"
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