


STATE OF ALASKA
1997 LEGISLATIVE SESSION

FISCAL NOTE BILL NO: HB 22

Revision Date: 
Title: Civil Liobility lor Bootleggers

Dept. A ffected Revenue 

BRU: Alcoholic Beverage Control Board 

Component: Alcoholic Beverage Control Board
Sponsor:

Requestor:

Representative Ivan

(H) JUD
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ANALYSIS: (A ttach a separate page if necessary)

This bill amends Alaska law to clearly assert that immunity for social hosts that serve alcoholic beverages does not 
extend to those persons engaged in the illegal sale of alcohol. Alaska's strong immunity provisions for social hosts 
was reaffirmed and relied upon in the 1996 Alaska Supreme Court decision, Chokwok v. Worley, that concluded 
that civil liability for social hosts applied even when serving minors. This bill is designed to remove the potential for 
this doctrine to be used as a defense by bootleggers facing prosecution.
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Date Referred to Committee: January 13, 1997 • • .» FURTHER REFERRALS:

Date of Committee Action: f  )  ^

The JUDICIARY Committee considered: HB 22

HOUSE BILL NO. 22 CIVIL LIABILITY FOR BOOTLEGGERS

“An Act relating to civil liability for illegal sales of alcoholic beverages; and providing for an effective dale.”
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CS FOR HOUSE BILL NO. 22(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES IVAN, Porter

A BILL

FOR AN ACT ENTITLED
i
i

"An Act relating to civil liability for illegal sale or barter of an alcoholic 

beverage or a controlled substance; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: j

* Section 1. AS 04.21.020 is amended by adding new subsections to read:

(b) Notwithstanding (a) of this section, a person who sells or barters an
1

alcoholic beverage to another person in violation of AS 04.11.010 is strictly liable j

(1) to the recipient or another person for civil damages if, while under the influence ' 

of the alcoholic beverage, the person receiving the alcoholic beverage engages in 

conduct that results in civil damages and the recipient’s being under the influence of 

the alcoholic beverage substantially contributes to the civil damages; and (2) for the
<

cost to the state or a political subdivision of the state to criminally prosecute a person 

who receives an alcoholic beverage from a person who violates AS 04.11.010 if the J 

prosecution results from the violation of AS 04.11.010 described in this subsection.

In this subsection, "civil damages" includes damages for personal injury, death, or

-1-
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETEDJ
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1 injury to property of a person, including the state or a political subdivision of the state.

2 (c) In an action under (b) of this section, it is not a defense that the person

3 receiving the alcoholic beverage voluntarily consumed the alcoholic beverage or that

4 the person receiving the alcoholic beverage was voluntarily under the influence of the
;j

5 ;; alcoholic beverage.
I| „

6 * Sec. 2. AS 09.65 is amended by adding a new section to read:
Ii

7 Sec. 09.65.205. Civil liability fo r controlled substances offense, (a) A\
8 person who sells or barters a controlled substance in violation of AS 11.71 is strictly

9 liable

10 (1) to the recipient or another person for civil damages if, while under
i

11 ; the influence of the controlled substance, the person receiving the controlled substance

12 i engages in conduct that results in civil damages and the recipient’s being under the

13  ̂ influence of the controlled substance substantially contributes to the civil damages; and

14 (2) for the cost to the state or political subdivision to criminally

15 prosecute a person who receives a controlled substance from a person who violates

16 AS 11.71 if the prosecution results from the violation of AS 11.71 described in this

17 subsection.

18 (b) In an action under (a) of this section, it is not a defense that the person
• I

19 (l receiving the controlled substance voluntarily consumed the controlled substance or

20 jj v/as voluntarily under the influence of the controlled substance.

21 I (c) In this section,

22 (1) "civil damages" includes damages for personal injury, death, or 1
'I . . i

23 injury to property of a person, including the state or a political subdivision of the state; •

0-LS0148ML

24 • (2) "controlled substance" has the meaning given in AS 11.71.900.
'i25 ,j * Sec. 3. This Act takes effect July 1, 1997.
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CS FO R HOUSE BILL NO. 22( )

IN THE LEGISLATURE OF THE STA TE OF A LA SK A  
TW ENTIETH LEGISLATURE - FIR ST SESSIO N

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE IVAN

A BILL

FO R AN ACT ENTITLED

1 II "A n A ct relating  to civil liability for illegal sale o r b a rte r  of an alcoholic

2 beverage o r a  controlled substance; and providing fo r an effective date."

BE IT  ENACTED BY TH E LEGISLATURE O F TH E STATE O F ALASKA:

* Section 1. AS 04.21.020 is amended by adding new subsections to read:

(b) Notwithstanding (a) of this section, a person who sells or barters an ,
/

alcoholic beverage to another person in violation of AS 04.11.010 is strictly liable to 

the recipient or another person for civil damages if, while under the influence of 

the alcoholic beverage, the person receiving the alcoholic beverage engages in conduct 

that results in civil damages and the recipient’s being under the influence of the 

alcoholic beverage substantially contributes to the civil damages; and (2), the cost to 

the state or a political subdivision of the state to criminally prosecute a person who 

receives an alcoholic beverage from a person who violates AS 04.11.010 if the 

prosecution results from the violation of AS 04.11.010 described in this subsection.

In this subsection, "civil damages" includes damages for personal injury, death, or

-1-
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injury to property of a person, including the state or a political subdivision of the state.

(c) In an action under (b) of this section, it is not a defense that the person 

receiving the alcoholic beverage voluntarily consumed the alcoholic beverage or that 

the person receiving the alcoholic beverage was voluntarily under the influence o f the 

alcoholic beverage.

* Sec. 2. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.205. Civil liability for controlled substances offense, (a) A

person who sells or barters a  controlled substance in violation of AS 11.71 is strictly
‘ 7? ( 0

liables'to the recipient or another person for

civil damages if, while under the influence o f the controlled 

substance, the person receiving the controlled substance engages in conduct that results 

in civil damages and the recipient’s being under the influence o f the controlled

substance substantially contributes to the civil damages; and
77 W  /

(2 )/th e  cost to the state or polidcal subdivision to criminally prosecute 

a person who receives a controlled substance from a person who violates AS 11.71 if 

the prosecution results from the violation of AS 11.71 described in this subsection.

(b) In an action under (a) of this section, it is not a defense that the person 

receiving the controlled substance voluntarily consumed the controlled substance or 

was voluntarily under the influence of the controlled substance.

(c) In this section,

(1) "civil damages" includes damages for personal injury, death, or 

injury to property of a person, including the state or a political subdivision o f the state;

(2) "controlled substance" has the meaning given in AS 11.71.900.

* Sec. 3. This Act takes effect July 1, 1997.

WORK DRAFT WORK DRAFT 0-LS0148\K
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CS FOR HOUSIi KILL NO. 22( )

IN THE LEGISLATURE OF TJ IH STATE OF ALASKA 

TWENTIETH LEGISLATURE. - FIRST SESSION

I3Y

Offered:
Referred:

Spnnsor(s): REPKI-SENTA*. IV A N

A BILL

FOR AN ACT ENTITLED 

"An Act relating to civil liability for illegal sales of alcoholic beverages and to 

civil liability for controlled substances offenses; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 04.21.020 is amended by adding new subsections to rend:

fb) Notwithstanding (a) of this section, a person who sells or barters an 

alcoholic beverage to another person in violation of AS 04.11.010 is strictly liable for 

civil damages if the person receiving ilte^alcoholic beverage bccomo.sjntoxieated and 

the intoxication jsubstuniinlly contributed^) the civil damages. In this subsection, 

"civil damages" includes personal injury, death, or property damage of an individual, 

the state, or a political subdivision of the slate and the cost to the stale or a political 

subdivision of the state to criminally prosecute a person w h/^Cceiv^^in alcoholic 

beverage from a person who violates AS 04.11.010.

(c) Voluntary intoxication by an alcoholic beverage or a controlled substance

P 0 l { \ c f -  M
j '  -1- CSHB 22( )
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is nol a defense 10 a claim for civil damages under (b) ot this section.

* Sec. 2. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.205. Civil liability for eontrolledsubstances offense. A person 

who is jxmfrtOedjof an offense under 11.71 or IL 7 j)is jS j.s tiic tly  liable for civil 

damages that result from the commission dfHie offense if the commission of the 

offenst? substantially contributed to the civil damages. Voluntarily being under the 

influence of a controlled substance is not a defense to a claim lor civil damages under 

this section. In this section, "civil damages" includes personal injury, death, or 

property damage of an individual, the state, or a political subdivision ot the slate.

* Sec. 3. This Act takes effect July 1, 1997.
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CS FOR HOUSE BILL NO. 22( )

IN THE LEGISLATURE OF THE STATE OF .ALASKA 

TWENTIETH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVE IVAN

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to civil liability for illegal sale or barter of an alcoholic 

beverage or a controlled substance; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 04.21.020 is amended by adding new subsections to read:

(b) Notwithstanding (a) of this section, a person who sells or barters an 

alcoholic beverage to another person in violation of AS 04.11.010 is strictly liable for

(1) civil damages if, while under the influence of the alcoholic beverage, the person 

receiving the alcoholic beverage engages in conduct that results in civil damages and 

the recipient’s being under the influence of the alcoholic beverage substantially 

contributes to the civil damages; and (2) the cost to the state or a political subdivision 

of the state to criminally prosecute a person who receives an alcoholic beverage from 

a person who violates AS 04.11.010 if the prosecution results from the violation of 

AS 04.11.010 described in this subsection. In this subsection, "civil damages" includes 

damages for personal injury, death, or injury to property of a person, including the

-1-
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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state or a political subdivision of the state.

(c) In an action under (b) of this section, it is not a defense that the person 

receiving the alcoholic beverage voluntarily consumed the alcoholic beverage or that 

the person receiving the alcoholic beverage was voluntarily under the influence of the 

alcoholic beverage.

* Sec. 2. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.205. Civil liability for controlled substances offense, (a) A 

person who sells or barters a controlled substance in violation of AS 11.71 is strictly 

liable for

(1) civil damages if, while under the influence of the controlled

substance, the person receiving the controlled substance engages in conduct that results

in civil damages and the recipient’s being under the influence of the controlled 

substance substantially contributes to the civil damages; and

(2) the cost to the state or political subdivision to criminally prosecute 

a person who receives a controlled substance from a person who violates AS 11.71 if

the prosecution results from the violation of AS 11.71 described in this subsection.

(b) In an action under (a) of this section, it is not a defense that the person 

receiving the controlled substance voluntarily consumed the controlled substance or 

was voluntarily under the influence of the controlled substance.

(c) In this section.

(1) "civil damages" includes damages for personal injury, death, or 

injury to property of a person, including the state or a political subdivision of the state;

(2) "controlled substance" has the meaning given in AS 11.71.900.

* Sec. 3. This Act takes effect July 1, 1997.
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(b) Not withstanding (a) of this section, a person who sells 

or barters an alcoholic beverage in violation of AS 04.11.010 is 

strictly liable for (1) civil damages if the recipient of the 

alcoholic beverage from that person engages in conduct, while 

under the influence of the alcoholic beverage, which results in 

civil damages and the intovication of the recipient substantially 

contributes to the civil damages; and (2) the cost, to the state 

or a political subdivision of the state, of the criminal 

prosecution of the recipient for conduct engaged in whils under 

the influence of the alcoholic beverage received in violation of 

AS 04.11.010.

cQ'd 9T£tS9W,e'T 01 SldOl 09d 39Wd0H0Nd* WOdd 6S:ST 1661-10-339



JUaalra JBtate ̂legislature

JH ouse  o f jE e p re se ttta tto e s
H ouse Judiciary C om m ittee

State Capitol, Room 120 
Juneau, Alaska 99801-1182 

(907)465-4990

MEMORANDUM

Date: February 7, 1997

To: Gail Voigtlander, A AG
Fax: 2 5 8 -0 7 6 0

From : Lisa Kirsch, Counsel for House Judiciary Committee
Fax: 4 6 5 -4 3 1 6

RE: HB 22 Bootlegger Liability

Here's my proposed amendment:

Page 1, line 7, after, "(1) civil damages if"

Insert: "while under the influence of the alcoholic beverage the
person receiving the alcoholic beverage engages in conduct which
results in civil damages and the intoxication of the person receiving
the alcoholic beverage substantially contributes to the civil damages."

Delete: line 7 from "the person receiving the alcoholic beverage... 
through line 8, "...under the influence of the alcoholic beverage;"
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CS FOR HOUSE BILL NO. 22( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTIETH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE IVAN

A BILL 

FOR AN ACT ENTITLED 

':An Act relating to civil liability for illegal sale or barter o f an alcoholic 

beverage or a controlled substance; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 04.21.020 is amended by adding new subsections to read:

(b) Notwithstanding (a) of this section, a person who sells or barters an 

alcoholic beverage to another person in violation of AS 04.11.010 is strictly liable for

(1) civil damages if the person receiving the alcoholic beverage substantially 

contributed to the civil damages while under the influence of the alcoholic beverage; 

and (2) the cost to the state or a political subdivision of the state to criminally 

prosecute a person who receives an alcoholic beverage from a person who violates 

AS 04.11.010 if the prosecution results from the violation of AS 04.11.010 described 

in this subsection. In this subsection, "civil damages" includes damages for personal 

injury, death, or injury to property of a person, including the state or a political 

subdivision of the state.
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(c) In an action under (b) of this section, it is not a defense that the person

receiving the alcoholic beverage voluntarily consumed the alcoholic beverage or that 

the person receiving the alcoholic beverage was voluntarily under the influence of the 

alcoholic beverage.

* Sec. 2. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.205. Civil liability for controlled substances offense, (a) A 

person who sells or barters a controlled substance in violation of AS 11.71 is strictly 

liable for

(1) civil damages if the person receiving the controlled substance 

substantially contributed to the civil damages while under the influence of the 

controlled substance; and

(2) the cost to the state or political subdivision to criminally prosecute

a person who receives a controlled substance from a person who violates AS 11.71 if

the prosecution results from the violation of AS 11.71 described in this subsection.

(b) In an action under (a) of this section, it is not a defense that the person 

receiving the controlled substance voluntarily consumed the controlled substance or 

was voluntarily under the influence of the controlled substance.

(c) In this section,

(1) "civil damages" includes damages for personal injury, death, or 

injury to property of a person, including the state or a political subdivision of the state;

(2) "controlled substance" has the meaning given in AS 11.71.900.

* Sec. 3. This Act takes effect July 1, 1997.
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CS FOR HOUSE HILL NO. 22( )

IN THE LEGISLATURE OF TIIK STATE OF ALASKA 

TWENTIETH LEGISLATURE - FIRST SESSION

BY

Offered:
R eferred:

.’Sponsorts): REPRESENTATIVE IVAN

A BILL 

FOR AN ACT ENT ITLED 

"An Act relating to civil liability for illegal sales of alcoholic beverages and to 

civil liability for controlled substances offenses; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 04.21.020 is amended by adding new subsections to read:

(bj Notwithstanding (a) of this section, a person who sells or barters an 

alcoholic beverage to another person in violation of AS 04 .11.010 is .strictly liable for 

civil damages if the person receiving the alcoholic beverage bccome.s intoxicated and 

the intoxication .substantially eonrr&utcd to the civil damages. In this subsection,
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t h e  M a t e ,  o r  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e  a n d  th e  c o s t  r o  t h e  s t a t e  o r  a p o l i t i c a l  

s u b d i v i s i o n  o f  t h e  s t a t e  t o  c r i m i n a l l y  p r o s e c u t e  a  p e t  s o n  w h o  r e c e i v e s  a n  a l c o h o l i c  
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(c) Voluntary intoxication by an alcoholic beverage or a controlled substance
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is noi a defense to a claim for civil damages under (hi ot this section.

* See. 2. AS 09.65 is amended hy adding a new section to read.

See. 09.65.205. Civil liability for controlled substances offense. A person

who is convicted of an offense under AS 11.71 or 11.73 is also strictly liable tor civil

damages that result from the e o i n n m M o ^ ^ ^  i^ffen.^ifjI^cY m m is.sym ^ot die ^

offense substantially contributed to the oivil damage* Voluntarily heing under the

influence of a controlled substance is not a defense to a claim for civil damages underChXr'AO*  e z> At*-
ibis section. In this section, “civil damages" ineludesvpcrsonal injury, death, or 

property dmwtgc of an individual, the state, or a political subdivision o f the siatey.

* Sec. 3. This Act takes effect July I, 1997.
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PR O TESTA N D O

P ro t e s t n n d o  /p ro (w )t3std :ndow / . L . L a t . P ro te s t in g . 

T he  e m p h a t ic  w o rd  fo rm e r ly  used  in  p le a d in g  b y  w a y  o f  

p ro tes ta t io n . See Protestation .

P ro te s ta n ts . T hose  w h o  a d h e re d  to  th e  d o c t r in e  o f  L u ­

th e r ; so c a lle d  because , in  1529 . th e y  p rotested  a g a in s t  u 

decree o f  th e  e m p e ro r  C h a r le s  V  a n d  o f  the  d ie t  o f  

Sp ires , a n d  d e c la re d  tha t th e y  ap p e a le d  to u g e n e ra l 

c o u n c il. T h e  n a m e  is  n o w  a p p lie d  in d is c r im in a t e ly  to 

a l l tho  sects, o f  w h a te v e r  d e n o m in a t io n , w h o  h av e  seced­

ed fro m  th e  C h u rc h  o f  R om e .

P ro t e s t a t io n . I n  o ld  p le a d in g , th e  in d ire c t  a f f irm a t io n  

o r  d e n ia l o f  the t ru t h  o f som e  m a t te r  w h ic h  c an n o t  w it h  

p ro p r ie ty  o r  s a fe ty  be  p o s it iv e ly  a f f i rm e d , d e n ie d , o r  

e n t ire ly  passed o ve r . T h e  e xc lu s io n  o f  a  c o nc lu s io n .

P ro te s t  fe e . Fo’.* cha rged  b y  b an k s  o r  o th e r  f in a n c ia l 

agenc ies w h e n  item s  (such as  checks) p resen ted  f o r  co l­

lection  c unno t be co llected .

P r o t h o n o t a r y  / p ro w to n o w d o r iy / p rd w fa V . T h e  t it le  g iv ­

en ( in  e.g. P e n n s y lv a n ia )  lo  a n  o ff ic e r w h o  o ff ic ia te s  us 

p r in c ip a l c le rk  o f  som e  cou rts .

P ro t o c o l / p ro w ta k o l/ . A  b r ie f  s u m m a ry  o f  th e  te x t  o f  a  

docum en t . A ls o , tho  m in u te s  o f  a  m e e t in g  w h ic h  a re  

g e n e ra l ly  in it ia le d  b y  the  p a r t ie s  p re sen t to  re f le c t  t h e ir  

assent to the  accu racy  o f  th e  m in u te s .

A  section  o f  th e  D e p a r tm e n t  o f  S tate  c h a rge d  w it h  the  

p re p a ra t io n  o f  a g re em en ts  a n d  trea t ise s . C o m m o n ly , 

te rm  re fe rs  to th e  e t ique tte  o f  d ip lo m a c y  o n d  th e  r a n k ­

in g  o f  o ff ic ia ls .

P r o t u t o r  / p ro w d y lu w ta r/ . L a t . I n  t h e  c iv i l la w , he 

w ho . no t b e in g  th e  tu to r  o f  a  m in o r , h a s  a d m in is te re d  

h is p ro p e rty  o r  n f fn ;r s as i f  h e  hod  b e e n , w h e th e r  he  

th o u gh t  h im s e lf  le g u lly  in v e s te d  w ith  t h e  a u t h o r it y  o f  a 

tu to r  o r  n o t . H e  w h o  m a r r ie s  a  w o m a n  w h o  is  t u t r ix  

becomes, by  the  m u r r ia g e , a  p ro tu to r . T h e  p ro tu to r  is 

e q u a lly  re sp on s ib le  w ith  th e  tu to r .

P ro u t  p a t e l p e r  r e c o r d u m  / p ro w it  peytat p5r 

ra ko rd om / . A s  a p p e a rs  b y  th e  reco rd . In  th e  L a t in  

p t irn seo lo gy  o f  p le a d in g , th is  w as  the  p ro p e r  fo rm u la  fo r 

m a k in g  re fe rence to a  reco rd .

P r o v a b le . S uscep t ib le  o f  b e in g  p ro ved .

P ro v e . T o  e s ta b lis h  o r  m a k e  c e r ta in ; to  e s ta b lis h  a  fact 

o r  h yp o th e s is  as t ru e  by sa t is fa c to ry  n n d  s u ff ic ie n t  e v i­

dence . L aw son  v . S u p e r io r  C o u rt  I n  a n d  F o r  Los A n g e ­

les C o u n ty . 155 C b l.A p p .2 d  7 5 5 , 318 P .2 d  812 , 8 1 4 . As 

used in  le g a l m a tte rs  a n d  p ro ceed in g s  m ean s  to  estab­

lis h . to  re n d e r o r  m o ke  c e r t a in . T exas  &  N . O . R . C o . v . 

F lo w e rs . T e x .C iv .A p p ., 3 3 6  S .W .2 d  9 0 7 , 91*1. Sec also 
Proof.

P r o v e r . In  o ld  E n g lis h  la w , a p e rson  w h o , o n  b e in g  

in d ic te d  o f  tre ason  o r  fe lo n y , a n d  a r r a ig n e d  f o r  the 

sam e , confessed th e  fact b e fo re  p le a  p le a d e d , a n d  a p p e a l­

ed  o r  accused o th e rs , h is  accom p lic e s , i n  th e  s a m e  c r im e , 

in  o rd e r  to o b ta in  h is  p a rd o n .

P r o v id e , To  m a k e , p ro cu re , o r  f u r n is h  fo r  fu tu re  use, 

p re p a re . T o  s u p p ly ; to  a f fo r d ; to  c o n tr ib u te .

P r o v id e d .  T h e  w o rd  used in  in t ro d u c in g  u p ro v is o  (q.v.). 
O r d in a r i ly  i t  s ig n if ie s  o r  expresses a  c o n d it io n ; b u t  th is 

is  n o t  in v a r ia b le , fo r , ac co rd in g  to tho  con text , it  m ay  

im p a r t  a c o ven a n t, o r  a  l im it a t io n  o r  q u a lif ic a t io n , o r  a 

r e s t r a in t , m o d if ic a t io n , o r  exception  to s o m e th in g  w h ich  

precedes .

P r o v id e d  b y  l a w .  T h is  p h rase  w h e n  used in  a  constitu­

t io n  o r  s ta tu te  g e n e ra l ly  m eans  p resc ribed  o r  p rov ided  

b y  som e s ta tu te .

P r o v in c e .  T h e  d is t r ic t  in to  w h ic h  a  c o u n try  h a s  been 

d iv id e d ; os, th e  p ro v in c e  o f Quebec in  C an a du . M o re  

lo o s e ly , a  s p h e re  o f  a c t iv ity  o r  a  p ro fess ion  such as 

m e d ic in e  o r  la w .

P r o v in c ia l i s  / p rav in sh iyey las/ . L a t . In  the c iv i l low , 

o n e  w h o  h as  h is  d o m ic ile  in  a  p ro v in c e .

P r o v is io n .  F o re s ig h t  o f  th e  chance o f  a n  e ven t h ap p en­

in g ,  s u ff ic ie n t  to in d ic a te  th a t  a n y  p resent u n d e r ta k in g  

u p o n  w h ic h  its  assum ed re a liz a t io n  m ig h t  e x e rt  a n a tu ­

r a l  a n d  p ro p e r  in f lu e n c e  w as en te red  upon  in  f u l l  con­

t e m p la t io n  o f  i t  as a  fu tu re  p o s s ib ility .

I n  c o m m e rc ia l lo w , fu n d s  rem it te d  by the  d ra w e r  o f  a  

b i l l  o f  e xc h a n g e  to th o  d raw e e  in  o rd e r  to m eet th e  b i l l ,  

o r  p ro p e rty  r e m a in in g  in  tho d raw e e ’s h an d s  o r due  

f r o m  h im  to  th e  d ra w e r , a n d  o pp ro p r in te d  to  th a t  p u r­

pose .

P r o v i s i o n a l .  T e m p o ra ry ; p r e lim in a r y ; te n ta t ive ; taken  

o r  d o n e  b y  w a y  o f  p io c a u t io n  o r  ad  interim.
A  te rm  o f  th e  check co llec t ion  process d e sc r ib in g  p a y­

m e n t , c re d it  o r  o th e r se tt lem en t fo r  a  check o r  o th e r 

it e m  w h e n  th e  person g iv in g  th e  se tt lem en t reserves o 

r ig h t , b y  lo w  o r  a g re e m e n t , to recove r the p a ym e n t  o r  

c re d it  i f  the  ite m  is  no t f in a l ly  p a id .

P r o v i s i o n a l  c o m m it t e e . A  com m ittee  a p p o in te d  fo r  a 

t e m p o ra ry  occas ion .

P r o v i s i o n a l  c o u r t . A  fede ra l c o u rt  w ith  ju r is d ic t io n  

a n d  pow ers  go ve rn ed  b y  the  o rd e r from  w h ic h  it  d e rive s  

it s  a u t h o r it y . A  p ro v is io n a l c o u rt  e s tab lished  in  con­

q u e re d  o r  occup ied  te r r ito ry  by  m i l it a r y  a u th o r it ie s , o r  

t h e  p ro v is io n a l g o ve rn m e n t , is  a  fe de ra l co u rt d e r iv in g  

its  ex is tence  a n d  a l l  its  powers f ro m  the fe d e ra l g o v e rn ­

m e n t .

P r o v is io n a l  g o v e r n m e n t . O ne  t e m p o ra r ily  e s ta b lish e d  

in  a n t ic ip a t io n  o f  an d  to ex is t a n d  con t in u e  u n t i l  nnoth- 

e r  (m o re  r e g u la r  o r  m o re  p e rm an e n t )  s h a ll be  o rg a n iz e d  

u r  j  in s t itu te d  in  its  stead .

P r o v is io n a l  in ju n c t io n .  T e rm  som etim es  used fo r in ­

te r lo c u to ry  o r  t e m p o ra ry  in ju n c t io n .

P r o v is io n a l  r e m e d y . A  rem ed y  p rov ided  fo r  p re sen t 

need  o r  f o r  th e  im m e d ia te  occnsion ; one adap ted  to m ee t 

a  p a r t ic u la r  e x igency . P a r t ic u la r ly , a te m p o ra ry  p ro ­

cess a v a i la b le  to u p la in t if f  in  a  c iv il a c t io n , w h ic h  

secures h im  a g a in s t  loss, ir r e p a ra b le  in ju r y , d is s ip a t io n  

o f  the  p ro p e r t y , etc ., w h i le  the ac t io n  is p e n d in g . S uch  

in c lu d e  th e  rem ed ies  o f  in ju n c t io n , a p p o in tm e n t  o f  a 

rece iv e r , a t ta c h m e n t , o r  arres t.

p r o v is io n a l  s e iz u re . A  re m e d y  k no w n  u n d e r  the  la w  o f  

L o u is ia n a , an d  s u b s ta n t ia l ly  th e  sam e in  g e n e ra l n a tu re  

as a ttac hm en t  o f  p ro pe rty  in  o th e r states.

'  P ro v is o  /prevdyzow/ . A  c o n d it io n , s t ip u la t io n , lim ito -  

t ion , o r  p ro v is io n  w h ic h  is in se rted  in  a  deed , lease , 

m ortgage , o r  con trac t , nnd  on  the  p e rfo rm ance  o r  n o n ­

pe rfo rm ance  o f  w h ic h  tho  v a lid it y  o f  th e  in s t ru m e n t  

fre qu e n t ly  depends ; it  u s u a lly  b eg in s  vy ith  the  w o rd  

“p rov ided ."

A  l im it a t io n  o r  exception  to  u  g ra n t  m a d e  o r  a u th o r it y  

con ferred , the effect o f  w h ic h  is  to d e c la re  th a t  th e  one 

s h n ll n o t o pe ra te , o r the o th e r be exerc ised , un less  in  the  

case p rov id ed .

A  c lau se  o r  p a r t  o f  a c lause  in  a  s ta tu te , the  o ff ic e  o f  

w h ich  is  e ith e r to except s o m e th in g  f ro m  th e  e n a c t in g  

clause , o r  to q u a l i f y  o r  re s t ra in  its g e n e ra l it y , o r  to 

exc lude  some poss ib le  g ro u n d  o f  m is in te rp re ta t io n  o f  its  

extent.

A  "p rov iso"  is  used to l im it ,  m o d ify  o r  e x p ln in  the

1  m a in  p a r t  o f section of sta tu te  to w h ic h  it  is  a p pended .

S a g in aw  C oun ty  T p . O fficers  A ss 'n  v . C it y  o f  S a g in a w ,

f  373 M ic h . 477 , 130 N .W .2 d  30 . 32 . T h e  o ffice o f  u

"proviso" in  u sta tu te  is  to re s tr ic t o r  m a k e  c le a r  th a t2 w h ich  h as  gone  be fore . A l le n  v. B u r k h a r t . O k l . , 377

P-2d 821 , 827 . A  c lause  e n g ra fte d  on a  p re c ed in g  enact-

ir a S  m ent ^o r  t 1̂0 Pu rP°se re s t ra in in g  o r  m o d ify in g  the

/{y enac t in g  c lause  o r  o f  excep t in g  s o m e th in g  f ro m  its  oper-

ation  w h ic h  w o u ld  o the rw ise  h a v e  been w i t h in  it . Stol- 

J j f e  le r  v . S ta le . 171 N eb . 93 , 105 N .W .2 d  852 , 856 . A

«*V proviso is  som etim es  m isused  to in t ro d u c e  in d ependen t

p ie c t i o f  le g is la t io n . Cox v . H a r t , 260 U .S . 427 , 43 S .C t  

154 i5 7 ,  67  L .E d . 332 . Its  p ro p e r use, how eve r , is  to 

4V  T 1*’ '.v w h Q t 's a f f irm e d  in  th e  body o f  th e  act, sec tion ,

o r p a ra g ra p h  p reced in g  it , o r  to  except s o m e th in g  fro m  

the act, b u t  no t to  e n la rg e  the  e n a c t in g  r '.a u se . A n d  it  

cannot be h e ld  to e n la rg e  th e  scope o f  the  s ta tu te . 

Exception and proviso distinguished. See  E xception .

P ro v is o  es t p r o v id e r e  p r x s e n t lu  e t f u t u r a , n o r 

prcc te r lta  /p ravdyzow  est p ro v a d ir iy  p rozensh (iy )a  et 

f ly h ty u ra , non  pratehrato/ . A  p rov iso  is to  p ro v id e  fo r 

the p resen t o r  fu tu re , no t th e  past.

P ro v is o r  /p ravuyzar/ . In  o ld  E n g lis h  la w , a  p ro v id e r , o r  

pu rveyo r. A ls o  a  person n o m in a te d  to be  the  n e x t  

in cum ben t o f  a benefice  (not yet vacant) b y  the pope .

He tha t h a th  the  ca re  o f  p ro v id in g  th in g s  necessary ; b u t 

more e spec ia lly  o r.e  w h o  sued to the  cou rt o f  R om e fo r  u 

p rov is ion .

P ro v is o , t r iu l  b y . In  o ld  E n g lis h  p rac t ice , a  t r ia l 

b rough t o n  by the  d e fe n d an t , in  cases w h e re  the p la in ­

t iff , a fte r  issue jo in e d , neg lects to proceed to t r ia l ; so 

called  f ro m  o c lause  in  the w r it  to the s h e r if f , w h ic h  

directs h im . in  cose tw o  w r it s  com e to h is  h an d s , to 

execute b u t  one o f  th e m . T he  d e fe n d an t m a y  take  o u t  a 

venire facias to the  s h e r if f , w h ic h  h a th  in  i t  these w o rd s , 

Proviso quod, etc ., p rov id ed  th u t  i f  the  p la in t if f  s h a ll 

take ou t u n y  w r it  to  thu t pu rpose , the  s h e r if f  s h a ll 

*um m on  b u t  one ju r y  on  them  both .

P r o v o c a t io n . T h e  act o f  in c it in g  a n o th e r  to d o  a  p a rt ic ­

u la r  deed. T h a t  w h ic h  arouses , m oves , c a l ls  fo r th , 

causes , o r  occasions . S uch  conduct o r  ac t io n s  on  th e  

p a r t  o f  one  pe rson to w a rd s  a n o th e r  as tend  to arouse  

ra ge , re se n tm r t, o r  f u r y  in  the  la t t e r  a g a in s t  th e  fo r­

m e r , a n d  th e re b y  cause  h im  to d o  som e i l le g a l  ac t 

a g a in s t  o r  in  r e la t io n  to  th e  pe rson o f fe r in g  th e  p rovoca­

t io n . See also Procurer.

P rovoca tion  w h ic h  w i l l  reduce k i l l i n g  to m a n s la u g h t e r  

m u s t  be o f  su ch  c h a ra c te r  as w i l l ,  in  m in d  o f  ave ra ge  

re a sonab le  m a n , s t ir  re s e n tm e n t  l ik e ly  ro cause v io le n ce , 

o bscu re  th e  re ason , a n d  le a d  to a c t io n  f ro m  pnss ion  

ra th e r  th an  ju d g m e n t . T h e re  m ust b e  u s ta te  o f  pnss ion 

w ith o u t  t im e  to cool p la c in g  d e fe n d a n t  beyond  c o n tro l o f  

h is  reason . P ro voc a tio n  c a r r ie s  w it h  i t  the  id e a  o f  some 

p h y s ic a l a gg re ss io n  o r  som e a s s a u lt  w h ic h  s u d d e n ly  

a rouses  h e a t a n d  p ass ion  in  th e  p e rson  as sau lte d .

P r o v o k e . T o  e xc ite ; to s t im u la t e ; to a rouse . T o  ir r it a t e , 

o r  e n ra ge .

P ro v o s t - M a rs h a L  In  m i l i t a r y  la w , th e  o ff ic e r a c t in g  as 

the  head  o f  th e  m i l it a r y  p o lic e  o f  a n y  post, c a m p , c ity  o r  

o th e r  p lace in  m i l i t a r y  oc cupa t io n , o r  d is t r ic t  u n d e r  the 

r e ig n  o f  m u r t in l la w . H e  o r  h is  a ss is tan ts  m a y , a t  a n y  

t im e , a r re s t  a n d  d e ta in  fo r  t r ia l , persons s u b je c t  to 

m i l i t a r y  la w  c o m m it t in g  offenses, a n d  m a y  c a r ry  in to  

e xecu tion  a n y  p u n is h m e n ts  to be in f lic t e d  in  p u rs u an c e  

o f  a  cou rt m a r t ia l .

P r o x e n o ta  / p ro ks sn iy ta / . L a t . I n  th e  c iv i l la w , a  b ro­

k e r ; one w h o  n e go tia ted  o r  a r ra n g e d  the  te rm s  o f  a 

con trac t b e tw een  two p a rt ie s , os be tw een  b u y e r  an d  

s e lle r , o ne  w h o  n e g o t ia te d  a  m a r r ia g e ; a  m atc h-m ake r . 

P r o x im a t e . Im m e d ia te ; nearest ; d ire c t , n e x t  in  o rd e r .

I n  it s  le g a l sense , c losest in  c ausa l co nnec t io n . A rm ijo  

v . W o r ld  In s . C o .. 78 N .M . 204 . 429 P .2 d  904 , 9 0 5 . N e x t  

in  re la t io n  to cause a n d  effect.

P r o x im a t e  c a u s e . T h a t  w h ic h , in  u  n a t u r a l a n d  c o n t in ­

uous  sequence , u n b ro k e n  b> a n y  e f f ic ie n t  in t e r v e n in g  

cuuse , p roduces in ju r y , a n d  w ith o u t  w h ic h  th e  re su lt  

w o u ld  not h av e  o ccu rred . W is n ie w s k i v. G re a t  A t la n t ic  

&  Pac. Tea C o ., 226 P a .S u p e r . 674 , 3 23  A .2 d  744 . 748 . 

T h a t  w h ic h  is  nea rest in  th e  o rd e r o f  re sp on s ib le  causa­

t io n . T h a t  w h ic h  s tands n e x t  in  c au sa t io n  to th e  effect, 

no t necessa rily  in  t im e  o r  space b u t in  c ausa l re la t io n .

T h o  p ro x im a te  cause o f  a n  in ju r y  is  the  p r im a r y  o r  

m o v in g  cause, o r  th a t w h ic h , in  a  n a t u r a l a n d  c o n t in u ­

ous sequence , u n b ro k e n  b y  a n y  e f f ic ie n t  in t e rv e n in g  

cause , p roduces th e  in ju r y  a n d  w it h o u t  w h ic h  th e  acci- 

I d e n t  cou ld  n o t  ho ve  h a p p ened , i f  th e  in ju r y  be one 

j w h ic h  m ig h t  b e  re a so n a b ly  a n t ic ip a te d  o r  fo reseen as a  

n a t u r a l consequence o f  t h e  w ro n g fu l a c t . A n  in ju r y  o r  

d n m o ge  is  p ro x im a te ly  caused  by a n  ac t , o r  a  f a i lu r e  to 

1 ac t . w h enev e r it  a p p e a rs  fro m  the e v id e nce  in  th e  case, 

t h a t  the  act o r  o m is s io n  p la y e d  u s u b s ta n t ia l p a r t  in  

b r in g in g  abou t o r  a c tu a lly  c au s in g  th e  in ju r y  o r  d um n ge ; 

a n d  tn n t  the in ju r y  o r  d a m a g e  w as  e it h e r  a  d ire c t  re s u lt  

| o r  a  re a son a b ly  p ro b n b le  consequence o f  th e  ac t o r 

om is s io n .

T h o  last n e g lig e n t  net c o n t r ib u to ry  to  a n  in ju r y ,  w ith-  

1 ou t w h ic h  such in ju r y  w o u ld  not h u v e  re su lte d . T he
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d o m in a n t , m o v in g  o r  p ro d u c in g  cause . T ho  e ff ic ie n t  

cause; the  one t h a t  n e ce ssa r ily  sets th e  o th e r causes in  

o pe ra t io n . T h e  causes t h a t  a re  m e re ly  in c id e n ta l o r 

in s trum en ts  o f  o  s u p e r io r  o r  c o n t ro llin g  agency o re  not 

the p ro x im a te  causes  n n d  th e  re spons ib le  ones , th o u gh  

they m a y  be n e a r e r  in  t im e  t.> the re s u lt . I t  is  o n ly  

w hen  the  causes a r e  in d e p e n d e n t  o f e ac h  o th e r t h a t  the 

nearest is , o f co u rse , to  be  c h a rge d  w it h  th e  d isas te r . 

Act o r  om iss io n  im m e d ia t e ly  c au s in g  o r  f a i l in g  to p re­

vent in ju r y ; ac t o r  o m is s io n  o c c u rr in g  o r  c o n c u rr in g  

w ith  a n o th e r , w h ic h , h a d  i t  n o t  h ap p e n e d , in ju r y  w o u ld  

not h av e  been in f l ic t e d . H e r r o n  v . S m it h  B ro s ., 116 

C n l.A p p . 618 , 2  P .2 d  1012 , 1013 .

See also Concurrent c auses ; Effic ient c au se ; Im m ed ia te  

cause ; L ega l c au se .

P r o x im a t e  c o n s e q u e n c e  o r  r e s u lt .  O n e  w h ic h  succeeds 

n a t u r a lly  in  the  o r d in a r y  course  o f  t h in g s . A  conse­

quence w h ic h , in  a d d it io n  to b e in g  in  th e  t r a in  o f  p h y s i­

cal c au sa tio n , is  n o t  e n t ire ly  ou ts id e  th e  ra n ge  o f  e xpec­

tat ion  o r  p ro b a b il it y , os v ie w e d  by o r d in a r y  m en . T he  

M o rs , D .C .N .Y ., 9  F .2 d  183, 18 4 . O ne o r d in a r i ly  fo l lo w ­

in g  from  the  n e g lig e n c e  c o m p la in e d  of, u n b ro k e n  b y  a n y  

independen t cause , w h ic h  m ig h t  h ave  been  re a son a b ly  

foreseen. O ne  w h ic h  a  p r u d e n t  and  e xpe r ienced  m u n , 

f u l ly  ac qua in ted  w it h  a l l  th e  c ircum stances  w h ic h  in  

fact e x is ted , w o u ld , n t t im e  o f  the  n e g lig e n t  act, h ave  

tho ugh t re a so n a b ly  poss ib le  to  fo l lo w , i f  i t  h ad  occu rred  

to h is  m in d . Const S . S . Co . v . B ra d y , C .C .A -A la ., 8  F .2 d  

1 6 ,1 9 . A  m ere  p o s s ib ilit y  o f  t h e  in ju r y  is  no t s u ff ic ie n t , 

w he re  a  re a sonab le  m a n  w o u ld  no t c o ns ide r in ju r y  l ik e ­

ly  to re s u lt  fro m  th e  act os one  o f its  o rd in a r y  a n d  

p robab le  resu lts .

P r o x im a t e  d a m a g e s . See D am age s .

P r o x im a t c ly . D ire c t ly  o r  im m e d ia te ly . P e r t a in in g  to 

th a t w h ic h  in  on  o r d in a r y  n a t u r a l sequence p roduces a 

specific re su lt , no  in d e p e n d e n t  d is t u rb in g  agency in t e r­

ven in g . W e a v e r v . L a n d is , 6 6  C a l .A p p .2 d  34 , 161 P .2d  

884 , 886 . See P rox im ate ; P rox im ate  c ause .

P ro x im ity . K indred  betw een tw o persons. Q uality  or 
s ta te  of being nex t in  tim e, place, causation , influence, 
etc.; im m ediate nea rness .

P ro x im u s  e st c u i n e m o  a n t c c c d it , s u p r e m u s  cut q u e rn  

n e m o  s c q u lt u r  /p roksom os est k (y u w |a y  n iy m o w  

in t a s iy d a t , s ap r iym as  est k w e m  n iy m o w  sekw atar/ . H e  

is  next w h o m  no o n e  precedes ; he is  la s t w h o m  no o ne  

fo llow s .

P r o x y . (C ontracted  f ro m  p ro cu rn c y .)  A  pe rson w h o  is  

substitu ted  o r d epu ted  by a n o th e r  to rep resen t h im  n n d  

act for h im , p a r t ic u la r ly  in  som e  m e e tin g  o r  p u b lic  body .

A n  agen t re p re s e n t in g  an d  a c t in g  for p r in c ip a l . A ls o  

the  in s 'r u m e n t  c o n t a in in g  th e  a p p o in tm e n t  o f  such p e r­

son . C lifTs C o rp o ra t io n  v . U n ite d  S u ite s , C .C .A .O h io , 

103 F .2d  77 . 80 .

W ritten  a u th o riza tio n  given by one person  to an o th e r 
so th a t th e  6econd person  can a c t for th e  first, 6uch os 
th a t given by a  sh a reh o ld e r to som eone else  to  rep resen t 
him  ond vote his sh n re s  a t  a  shareh o ld ers’ m eeting. 
D epending on th e  co n tex t, proxy may also  re fe r to  th e
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g r a n t  o f  a u t h o r it y  it s e lf  (the  a p p o in tm e n t ) , o r  the  doc­

u m e n t  g r a n t in g  tho  a u th o r it y  ( th e  a p p o in tm e n t  fo rm ). 

See also P ow e r o l attorney , Proxy statem ent; V o lin g  trust.

P r o x y  m a r r ia g e .  A  m a r r ia g e  con trac ted  o r  ce leb rated  

t h ro u g h  a g e n ts  a c t in g  on  b e h a lf  o f  o ne  o r  b o th  part ies . 

A p ro xy  m a r r ia g e  d if fe rs  fro m  th e  m o re  c o n ve n t io n a l 

c e rem ony  o n ly  in  th a t  o n e  o r  b o th  o f  the  c o n trac t in g  

p a rt ie s  a r e  rep resen ted  b y  o n  a g e n t ; a l l  th e  o th e r re ­

q u ire m e n ts  h a v in g  been m et. S ta te  v . A n d e rs o n , 239 

O r . 200 , 3 96  P .2 d  558 , 5 61 .

P r o x y  s t a te m e n t . In fo rm a t io n  re q u ire d  by  S E C  to be 

g iv e n  s tockho ld e rs  as a  p re re q u is ite  to s o lic ita t io n  o f  

p ro x ie s  fo r  a  s e cu r ity  sub jec t to th e  re q u ire m e n ts  o f 

S ecu r it ie s  E x c h a n g e  A c t. T he  p u rpo se  o f  th e  p ro xy  

s ta tem en t is  to  p ro v id e  s h a re h o ld e rs  w ith  th e  a p p ro p r i­

a te  in fo rm a t io n  to p e rm it  a n  in t e l l ig e n t  d ec is io n  on 

w h e th e r to p e rm it  t h e ir  6hnres to be  voted ns so lic ited  

fo r  p a r t ic u la r  m a t te r  a t  fo r th c o m in g  s tockho ld e rs  m eet­

in g . See also Buried facts doctrine .

P ru d o n c e . C a re fu ln e s s , p re c a u t io n , a t ten t iveness . and  

good  ju d g m e n t , as a p p lie d  to ac t io n  o r  conduct. T h a t  

d egree  o f  c a re  re q u ire d  b y  th e  e x ig e nc ie s  o r  c irc um s tanc­

es u n d e r  w h ic h  it  is  to b e  exe rc ised . T h is  t e rm , in  the 

la n g u a g e  o f  th e  la w , is  c o m m o n ly  assoc iated w it h  Care 

a n d  D ilig ence  a n d  con tras ted  w it h  N e g lige nce . See 

those t it le s .

P r u d e n t  S agac io u s  in  a d a p t in g  m e a n s  to e n d ; c irc um ­

spect in  a c t io n , o r  in  d e te rm in in g  a n y  l in e  o f  c o n du c t  

P ra c t ic a lly  w is e , ju d ic io u s , c a re fu l, d isc ree t, c ircum spect, 

s e n s ib le . T u re e n  v . P eop les M o to rb u s  Co. o f  S t , L ou is , 

M o .A p p ., 97  S .W .2 d  84 7 , 848 . I n  d e f in in g  n e g lig e n ce , 

p ra c t ic a lly  s y n o n ym o u s  w it h  c au t io u s .

P r u d c n t e r  a g i t  q u l  p r x c c p t o  le g is  o b t e m p c r n t  /pruw- 

d c n ta r  e y ja t k w a y  p rasep lo w  l iy ja s  obtem para t/ . 

H e  acts p r u d e n t ly  w ho  obeys th e  c o m m a n d  o f  th e  law .

P r u d e n t  M a n  R u le .  A n  in v e s tm e n t  s ta n d  ,d . I n  some 

s ta le s , the  la w  re q u ire s  th a t  a  f id u c ia r y , such  us o 

trus tee  fo r  p e n s io n  fu n d s , m a y  in v e s t  the  tru s t 's  o r 

fu n d 's  m o n e y  o n ly  in  a  lis t  o f  se c u r it ie s  d e s ig n a te d  by 

the  s ta te— th e  so-called le g a l l is t . I n  o th e r s ta tes , the 

t ru s tee  m a y  in v e s t  in  a  s e cu r ity  i f  i t  is  one  w h ic h  a 

p ru d e n t  m an  o f  d isc re t io n  n n d  in te llig e n c e , w h o  is seek­

in g  a  re a so n a b le  in com e  n n d  p re s e rv a t io n  o f  c a p ita l, 

w o u ld  b u y . F o r  e x am p le , N e w  Y o r k 's  " p ru d e n t  m an  

r u le ,” trus tee  is  b ound  to e m p lo y  s u c h  d ilig e n c e  and  

such p ru dence  in  core o n d  m a n a g e m e n t  o f  fu n d  ns , in  

g e n e ra l , p ru d e n t  m e n  o f  d isc re t io n  a n d  in te llig e n c e  in  

such m u tte rs  e m p lo y  in  t h e ir  ow n  l ik e  a f fa irs . W it h e rs  

v . T eache rs’ R e t ire m e n t  System  o f  C it y  o f  N e w  Y o rk , 

D .C .N .Y ., 447  F .S u p p . 1248 , 1254 . A  fe de ra l " p ru d e n t  

m a n  ru le "  w lf lc h  g ove rns  in v e s tm e n t  o f  pens ion  fu n d s  is 

fo u n d  in  E R IS A  § 40-KaK l); 29 U S .C .A . § 1104(a)(1).

P r u r ie n t  in t e r c s L  A  s h n m e fu l o r  m o rb id  in te re s t  in  

n u d it y , sox , o r  e x c re t io n . B rocke tt v . S p o ka n e  A rcades , 

In c .. 4 7 2  U .S . 4 9 1 , 498 , 105 S .C t. 2794 , 2739 , 8 6  L .E d .2 d  

394. M o de l P e n a l Code § 251 .4 (1 ), A n  obsessive in te r­

est in  im m o r a l a n d  la sc iv io u s  m a tte rs . A n  excess ive o r 

u n n a t u r a l in te re s t  in  sex . O n e  o f  th e  c r it e r ia  o f  obscen i­
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ty  e n u n c ia te d  in  M i l le r  v . C a l ifo r n ia , 413 U .S . 15, 93  

S .C t 2607 , 37 L .E d .2 d  419 , is  w h e th e r  th e  m a te r ia l 

a p p e a ls  to t h e  " p ru r ie n t  in te res t"  in  6cx . See also 
O bscene ; O bscen ity .

P .S . A n  a b b re v ia t io n  fo r  " P u b lic  S ta tu tes ,"  a lso  fo r 

"postsc rip t."

P s e u d o  /s (y )uwdow/ . F a ls e , c o un te rfe it , p re te n d e d , s p u ­

r io u s .

P s c u d o g r a p h  / s ly l i iw d a g r if / . F a ls e  w r it in g .

P .S . I .A .  A n  a b b re v ia t io n  fo r "pounds  pe r s q u a re  in c h  

ab so lu te ."

P s y c h o n e u r o s is  /soykown(y )arow sas/ . See In san ity .

P s y c h o s is  /soykowsas/ . A  severe m e n ta l d is o rd e r in  

w h ic h  the  p a t ie n t  d e pa rts  from  th e  n o rm a l p a tte rn  o f  

t h in k in g , f e e lin g , and  a c t in g . T h e re  is g e n e ra l ly  a loss 

o f  contact w i t h  re a lit y . P rog re ss ive  d e te r io ra t io n  m ay  

o ccu r . Sec also Insanity.

P s y c h o t h e r a p y  /saykow ffeh rap iy/ . A  m e thod  o r  system  

o f  a l le v ia t in g  o r  c u r in g  c e rta in  fo rm s  o f  d isease , p a r t ic u ­

la r l y  d iseases o f  the  ne rvous  system  o r  su ch  ns a rc  

trac e ab le  to ne rvous  d iso rde rs , b y  s u gge s tio n , pe rsua­

s io n , e n c o u ra gem en t , th e  in s p ir a t io n  o f  hope  o r  c o n fi­

dence , the  d is c o u ra g e m e n t  o f  m o rb id  m e m o r ie s , associa­

t io n s , o r  b e lie fs , an d  o th e r  s im i la r  m e a n t  add ressed  to 

t h e  m e n ta l s ta te  o f the p a t ie n t , w ith o u t  (iw so m e t im es  in  

c o n ju n c t io n  w it h )  the  a d m in is t ra t io n  o f  d ru g s  o r  o the r 

p h y s ic a l rem ed ie s .

P T I .  See P rev iously taxed  incom e ; Pre-trial intervention .

P u b e r t y . T h e  ea r lie r ,! a g e  a t  v 'h ic h  persons a r e  cupob le  

o f  b e ge tt in g  o r  b e n r in g  c h ild re n . I n  the  c iv i l u n d  com ­

m o n  la w , th e  ug:- ut w h ic h  nno  becam e c a p ab le  o f  

c o n t ra c t in g  m a r r ia g e . It  w as  in  boys fo u rte en , u n d  in  

g ir ls  tw e lv e  y e a rs .

P u b l ic ,  n . T h e  w h o le  body  p o lit ic , o r  the  ag g re g a te  o f  

t h e  c it izens  o f  a state , n a t io n , o r  m u n ic ip a l i t y . T h e  

in h a b it a n t s  o f  a  state , c o un ty , o r  c o m m u n ity . I n  one 

sense , e ve ryb o dy , and  a c c o rd in g ly  th e  body  o f  th e  people 

n t  la r g e ; th e  c o m m u n ity  a t la rg e , w ith o u t  re fe rence  to 

th e  g e o g ra p h ic a l lim it s  o f  a n y  c o rp o ra t io n  l ik e  a  c ity , i 

t o w n , o r  c o u n ty ; the p eop le . In  a n o th e r  sense th e  word  

does no t m e a n  a l l  the  p eop le , n o r m ost o f  the  p eop le , r o r  

very’ m a n y  o f  th e  peop le  o f  a  p lace , b u t  so m a n y  o f  them  

us .o n t ra d is t in g u is h e s  th e m  from  a  few . A c c o rd in g ly , it 

h a s  been d e f in e d  o r  em p lo y e d  as m e a n in g  th e  in lm b- I 

it a n t s  o f  a  p a r t ic u la r  p la c e ; a l l  th e  in h a b it a n t s  o f  a 

p a r t ic u la r  p la c e ; the  p eop le  o f the  n e ig h b o rh oo d . A lso , 

a  p a r t  o f  th e  in h a b it a n t s  o f  u  c o m m u n ity .

P u b l ic ,  adj. P e r t a in in g  to u s ta te , n a t io n , o r  w ho le  

c o m m u n ity ; p ro ceed in g  f ro m , r e la t in g  to , o r  a ffe c t in g  

th e  w h o le  b ody  o f  peop le  o r  a n  e n t ire  c o m m u n ity . Open 

to a l l ;  n o to r io u s . C o m m o n  to a l l  o r  m a n y ; g e n e ra l ; 

o pen  to c o m m o n  use. B e lo n g in g  to th e  peop le  a t  la rg e ; 

r e la t in g  to o r  a ffe c t in g  th e  w h o le  peop le  o f  u  stnte, 

n a t io n , o r  c o m m u n ity ; no t l im it e d  o r  re s tr ic ted  to an y  

p a r t ic u la r  c la ss  o f  the  c o m m u n ity . Peacock v . R e ta il 

C re d it  Co ., D .C .G a ., 302  F .S u p p . 418 , 423.

A s to  public A ccounts ; A c know le dgm on t; Act; Adp . 

er; A dm in istrator; A go n l; Attorney; A uction ; Brea 

B lockade ; B oundary ; B us iness ; Capac ity ; Carnar; Cm  

e l; C harge ; C harity ; C om pany ; C o rporation ; Debt; Dt 
um o n l; D om ain , E asem en t ; E nem y ; Ferry ; Fund; Got 

G rant; H ea lth ; H ighw ay ; H o lid a y ; H osp ita l; House ; Inc 

cent; Institution; M arket; M in ister; M oney ; Necess- 

Notice ; Nu isance ; O ffice ; O lf ic e r ; P eace ; Policy, Por 

P roperty ; Prosecutor; R eco rd ; R evenue ; River; flos 

S a le ; S choo l; S e a l; S quare ; S lo c k ; S tore ; Tax ; Th in ; 

T ho roughfare ; T ria l; Trust: Trustee ; Verdict; Vess 

W a r ; W o rk s ; W o rsh ip , n nd  W ro n g , see those titles. 

P u b l ic  a c c o m m o d a t io n . W it h in  the  m e a n in g  o f t. 

C iv il R ig h ts  Act o f  1964 , w h ic h  p ro h ib its  ra c ia l d isc r in  

n a t io n  in  such p laces , it  is  g e n e ra l ly  a  business esta 

l is h m e n t , a ffe c t in g  in te rs ta te  com m erce  o r  supported 

its  ac t iv it ie s  by  S ta te  ac t io n , w h ic h  p rov ides  lo d g in  

food , e n te r t a in m e n t  o r  o th e r serv ices a n d  is  open to ti 

p u b lic . 42  U .S .C .A . § 2000n(b>.

P u b l ic  a d v o c a te . O ne  w h o  m a y  o r m a y  not be t  
a tto rn e y  w ho  p u rp o rts  to rep resen t the  p u b lic  nt la rge  

m a tte rs  o f  p u b lic  concern  such ns u t i l i t y  rotes, env iro  

m e n ta l q u a lit y , n n d  o th e r c o n sum e r m a tte rs  See als 
O m budsm an .

P u b l ic  u g e n c y . A  d e p a rtm e n t  o r  a gency  o f  governm et 

w h ic h  h a s  o ff ic ia l o r  q uas i o ff ic ia l s ta tus . A n  a d m in l 

t rn t iv e  body .

P u b l ic a n  / p ib la k a n / . In  the  c iv i l la w , a  fa rm e r o f  tk 

p u b lic  re v enue ; one  w h o  h e ld  a  lease  o f  some propert 

from  th e  p u b lic  t re a s u ry ; a  co lle c to r o f  taxes and  to ll: 

In  E n g lis h  la t . .  a  person authorize d  b y  license lo  keo 

a  p u b lic  house , a n d  re t a i l t h e re in , fu r c onsum p t ion  on c 

o f f  the  p rem ises  w h e re  so ld , a l l  in to x ic a t in g  liq uo rs : als 

te rm ed  " licensed  v ic tu a lle r ."  A  v ic tu a lc r ; one w h  

serves food o r d r in k  p re pa re d  fo r  consum p t io n  on th 

p rem ises .

P u b l lc a n u s  /pab lakeynas/ . L o t  In  R o m a n  la w , a fu r ir  

e r  o f  th e  custom s : n  p u b lic a n .

P u b l ic  a p p o in tm e n t s . P u b lic  o ffices o r  pos it ions  wh ic i 

a re  to be f il le d  by  th e  a p p o in tm e n t  o f  in d iv id u a ls , unde  

a u th o r it y  o f  la w , in s te ad  o f b y  e lec t ion .

P u b l ic a t io n .  To  m a k e  p u b lic ; to  m ak e  k n o w n  to poopl 

in  g e n e ra l ; to b r in g  before p u b lic ; to e x h ib it , d isp lay  

d isc lose o r  re vea l. T if fa n y  P ro d uc tio n s  v . D e w in g , D.C 

M d ., 50  F .2 d  911 , 914 . T he  ac t o f  p u b lis h in g  an y th in g  

o ffe r in g  it  to p u b lic  not ice , o r  re n d e r in g  i t  accessible ti 

p u b lic  s c ru t in y . A n  a d v is in g  o f  th e  p u b lic ; a m n k in , 

k n o w n  o f  s o m e th in g  to them  fo r  n pu rpose . It  im p lie  

the  m e an s  o f c o n vey in g  k n o w le d ge  o r  no tice . See n is i 

Notice ; P roc lam ation : Publish 

T e rm  " p u b lic a t io n "  is  both n bus iness te rm  m ean in ; 

p r in t in g  n n d  d is t r ib u t io n  o f  w r it t e n  m a te r ia ls  ond i  

le g a l te rm  m e a n in g  c o m m u n ic a t io n  o f  l ib e lo u s  m atte r t i 

n th ird  p e rson . A p p le w h it e  v . M e m p h is  S tate  U n iv o rs i 

ty , T c n n ., 495 S .W .2 d  190, 192 See also Law o f libel 
below; a n d  L ibe l; Utter.

A s desc r ip t iv e  o f  th e  p u b lis h in g  o f lo w s  and  o rd i 

nances , it  m eans  p r in t in g  o r  o th e rw is e  re p ro duc in g  cop
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•  AS 10.50.275. Consideration For Company Interests.
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•  AS 44.47.290. Contributions By Parent or Guardian.
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3.11

3.11 INJURY OR DEATH SUFFERED IN THE COMMISSION OF A FELONY

The plaintiff cannot recover for the claimed loss(es) 

if the (injury) (death) (injury and death) of the (plaintiff)
f

(deceased) occurred while the (plaintiff) (deceased) was engaged 

in the commission of a felony for which the (plaintiff)

(deceased) was convicted and the felony substantially contributed 

to the (injury) (death) (injury and death). You are instructed

that in this case the (plaintiff) (deceased) has been convicted

of a felony of __________________  which occurred (insert date and

location where felony occurred).

Therefore, you may not award damages to the plaintiff

if you decide that it is more likely true than not true that:

(1) the (injury) (death) (injury and death) occurred

while the (plaintiff) (deceased) was engaged in the commission of 

a felony; and

(2) the (injury) (death) (injury and death) would not

have happened "but for" the commission of the felony; and

(3) the commission of the felony was so important in 

bringing about the (injury) (death) (injury and death) that 

reasonable people would regard it as a cause and attach respon­

sibility to it.

REVISED 1987



3.11

If you decide that each of the above elements is more 

likely true than not true, you must return a verdict for the 

defendant(s) in this case. Otherwise, you cannot deny plaintiff 

recovery on the basis of this law and this instruction.

Use Note: This instruction should be used only when
the party suffering the death or injury has been convicted of a 
felony. Thus, usually the conviction will not be a disputed 
issue of fact.

Comment

Effective May 1986, the legislature amended Title Nine 
(09) to prohibit recovery of damages by a convicted felon if the 
felony substantially contributed to the injury or death which is 
the subject matter of the litigation. AS 09.17.030. The 
proximate or legal cause test for substantiality has been incor­
porated into this instruction because policy underlying this 
statute and proximate cause are the same: liability for acts or
omissions which injure others does not extend beyond the point at 
which reasonable people would attach responsibility to such acts. 
The additional factor here, of course, is that the policy has 
been made applicable to a certain class of people injured under 
circumstances that constitute a convictable felony.
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vesting of title in Kopanuk. We granted 
Kopanuk's petition for hearing.

III. DISCU SSIO N  

A. S im u lan t o f  Review  

[1] The standard of review is de novo. 
In Kenneeorp Mortguge & Equities, Inc. v. 
First N ational Bank o f Fairbanks, 085 P.2d 
1232 (Alaska 1984), appellants challenged the 
trial c o u r 's  denial of a  Rule G0(b)(4) motion 
to se t aside the default judgment. We noted 
that. "In reviewing the denial o f a  Rule 
00(b)(4) motion, this court does not defer to 
the discretion of the trial court." Id. a t 123G. 
We give no deference to the superior court 
because "the validity of a judgm ent is strictly 
a question of law.” Id  (quoting A gudu tk  v. 
Montgomery W ard Co., 520 P.2d 1352, 1354 
(Alaska 1974)). According to Perry v. New­
kirk, 371 P.2d 1150, 1153 n. 5 (Alaska 1994), 
"(v|oidness under 00(b)(4) also encompasses 
the concept of lack of subject m atter jurisdic­
tion."

[2 ,3 ] Interpretation of a contractual 
agreem ent presents a question of law. A via­
tion Assocs., Ltd. r. TEMSCO Helicopters, 
Inc., 881 P.2d 1127, 1130 (Alaska 1994). 
When reviewing questions of law, th is court 
applies its independent judgment. Sum m ers  
v. Hagen. 852 P.2d 1165, 11G8-G9 (Alaska 
1993).

B. The District Court Lacked Jurisdic­
tion to Adjudicate the Dispute

[4] District courts are courts of limited 
jurisdiction. AS 22.15.050, District courts 
do not have jurisdiction over "an action in 
which the title to real property is In ques­
tion" or "actions of an equitable nature, ex­
cept as otherwise provided by law." /IS 
22.15.050(1), (2).1 Kopanuk invokes both of 
these prohibitions in his brief. He claims

1. As a p re lim in a ry  m a ile r , the nature  o f  FED  

ju r isd ic t io n  m ust be c la r if ie d . In  Vinson r . Itnin­
itial. S5J P .2d 713 . 737 (A laska 1993). th is  court 

he ld  that " in  a n  F E D  he a r in g , an aw a rd  o l pos­

session constitutes equ itab le  re lie f."  AVCP a r­

gues that this h o ld in g  m eans that " (l]hc  statutory 

p ow e r to h ear F E D  proceedings s im u ltaneous ly  

g ran ts  pow e r to hear a n  equ itab le  ac t io n ."  A l­

though  an  F E D  action m ay  result in  equ itab le  

re lie f, it is a  sw ift and  s um m a ry  p roceed ing . 

F E D  actions are  unsu ited fo r reso lu tion  o f  more

that title is in dispute because he has "equi­
table ownership interests" in the house. Wc 
address only whether this action involves 
equitable ownership interests.

[5, fi] The district court's jurisdiction de- 
pentlt upon whether equitable interests exist. 
Typically a lease will not give rise to equita­
ble interests in the lessee; however, an in­
stallment contract often will give rise to equi­
table interests in the purchaser. See 3 Rich­
ard R. Powell, Powell on Real Property 37- 
155 (1994), We noted the differences be­
tween installment and option contracts in 
Dillingham Commercial Co.. Inc. v. Spears, 
641 P.2d 1 (Alaska 1982);

The purchaser under an installment land 
contract ts treated as the equitable owner 
and the vendor as holding the hare legal 
title merely as security for the purchase 
price, in contrast, tut optionee under a 
purchase option holds only a  contractual 
right to the land.

Id. a t 7 n. 7 (citations omitted).

Kopanuk argues that the contract a t issue 
is more like an installment contract than a 
lease/option contract, and urges that the sub­
stance of the contract be examined. Con­
versely. AVCP RHA argues that the contract 
is a lease-option.

[7] Kopanuk emphasizes several contract 
provisions ns evidence that the contract is an 
installment contract. First is use of the 
word “homebuyer" throughout the agree­
ment.-’ Second is the non-refundable contri­
bution of land. Third is the existence of 
"equity accounts" for holding payments in 
excess of a certain amount. Fourth is the 
lack of a  payment required to exercise the 
purchase option, if exercised after twenty- 
five years. Fifth is the ability to purchase 
the home before the price drops to zero by 
paring the declining balance. Sixth is Ian-

com plex inqu ir ie s , such .is w hen  equ itab le  o w n ­

ersh ip  interests are at stake. Therefore , a lthough  

AS 22 .15 .030 (a )(6 ) spec ifica lly  g ran ts  the d istrict 

court p ow e r to hear FED  actions , this is not a 

grant o f ju r isd ic t io n  over a l l equ itab le  actions.

"Hom ebuyer"  is d t . in c d  os 'T h e  pcrson is) who 

has executed this M H O  agreem ent . .  and  who 

has not yet achieved hom cm vnersh ip ."

A/O rg M V & V y s  J v y r
^ z / ' / k t / 'h  / V7y (/*'''£ #L /-/(3 2 2 *

BURCINA v. CITY OF KETCHIKAN
Cite u  9 02  P .z d  SI 7  (A la ika  1973)

i  gyage in the contract stating that a "home­
rs buyer" “m ust purchase" the home if certain 
ta conditions are met, such as ability to m eet 

the routine costs of ownership.

AVCP RHA emphasizes other provisions 
in support of its position. Birst is a list of 
homebuyer obligations similar to those in the 
Uniform Residential Landlord and Tenant 
Act, citing AS 34.03.120 and MHOA § 5.4.J 
Second is variable monthly payments change­
able at AVCP RHA's discretion. Third is a 
counseling and inspection requirement.
Fourth is the income reporting requirem ent 
and die restrictions on who may reside in the 
home. F ifth is the fact that no subletting or 
assignment is allowed. Sixth is the housing 
authority’s  control of insurance. Seventh is 
detailed termination information.

A ia s K a  a i  i

Ricky J . BURCINA, Appellant, 

v.

CITY OF KETCHIKAN, Gateway Center 
fo r Human Resources nnd R ussell A. 

Huffm an, Jr., Appellees.

No. S-5893.

Supreme Court of Alaska.

Sept. 22, 1995.

[8] The MHOA is a  hybrid contract, con­
taining provisions typical of both lease/option 
contracts and installment contracts. Indeed, 
a contract more difficult to categorize is hard 
to imagine. However, we need not de ter­
mine the exact label to be applied to the 
contract, as we conclude that the contract 
creates equitable interests, or potential e< i- 
table interests, in the homebuyer, which p. ?• 
elude the district court from hearing the 
case. One of the justifications for FED  ac­
tions is the lack of equity held by the tenant- 
in-possession. This is not the case here. 
Equity may exist in fact since the "homebuy- 
er” has put up land for a "down payment." 
Furthermore, a person who maintains pro)>- 
erty over a period o f years may have equity 
in the appreciated value of that property, 
iince the district court lacks jurisdiction over 
equitable actions, AS 22.15.050(2), the judg­
ment of the superior court is REV ERSED .1

Following his conviction for arson, men­
tal patient brought action against mental 
healui facility and his |>sychiatrist, claiming 
that negligent treatm ent aggravated his 
mental illness nnd caused him to se t fire. 
The Superior Court. F irs t Judicial District. 
Ketchikan, Larry C. Zervos, J., granted sum­
mary judgm ent for defendants, and patient 
appealed. The Supreme Court, Rabinowitz, 
J„  held that; (1) public policy principle that 
precludes person who has been convicted of 
crime from imposing liability on others for 
consequences of crime applied in instant 
ease; (2) patient's plea of nolo contendere in 
criminal case had collateral estojipel effect as 
to issue of his mental capacity; and (3) pa­
tient waived for appellate review issue relat­
ed to his entitlement to recover for injuries 
unrelated to arson conviction.

Affirmed.

/w \_
(O |»tTNUIICT huM eu tsrm v

3 . Spec ifica lly , keep ing  the house c lean  and  safe, 

d ispos ing o f  waste p rope rly , u* ,ng  app liances  

reasonably , re fra in in g  from  d am ag in g  the p ro p ­
erty, a vo id in g  d is tu rb in g  ne ighbo rs , and  re f ra in ­

ing from  ille g a l ac tiv ity . AS 34 .0 3 .)  20(a)( I )-<o); 

MHOA 5 4 < c M j) ,

The U n ited  States, as am icus cu riae , a rgues 

d ia l H U D  has consistently interpreted the M H O A

1. Judgm ent C=1S1(2). 185(2)

Party is entitled to summary judgment 
if there is no genuine issue of material tact 
and moving party  is entitled to judgment as n 
m atter of law; all reasonable inferences of 
fact must be drawn against moving party  and 
in favor of nonmoving party.

p ro gram  to be a lease p ro g ram . The H U P  regu­

lations arc irre le van t, us we ho ld  und e r state law  

that equ itab le  interests m ay  c.xist and  the district 

co u n  therefore lacks ju r isd ic t io n . H U D  has no 

pow er to in te rp re t state la w , and  the cited regu­

lations do not interpret any p rov is ions o f federal 

law  pu rpo rt in g  to override the state la w  at Issue 

here .
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2. Appeal and E rro r <5=812(1)
Wliere appeal raises questions of law 

and public policy, sta te  Supreme Court ap­
plies its independent judgm ent and adopts 
m le of law th a t is most persuasive in light of 
precedent, reason, and policy.

3. Action <3=12
Negligence <3=105

Alaska Supreme C ourt has recognized 
public policy principle th a t precludes person 
who has been convicted of crime from impos­
ing liability on others for consequences of 
that antisocial conduct

4. M ental H ealth  <3=51.20
Public policy principle precluding person 

who has been convicted of crime from impos­
ing liability on others for consequences of 
such untisocial conduct applied in action 
brought against mental health facility and 
psychiatrist by patient who was convicted of 
arson, notwithstanding patient’s contention 
that there should be exception to such princi­
ple due to fact th a t he was insane a t  time he 
committed arson.

5. Judgm ent <5=6-18
Mental patient's plea of nolo cortcndere 

to charge of arson had collators' —►»-pel 
effect in patient’s subsequent su.. linst 
mental health facility and psychia.--.st in 
which patient claimed th a t negligent treat­
ment caused him to se t fire, and patient 
could thus not relitigate issue of w hether he 
was insane at time of arson; necessary ele­
ment of conviction was that patient have 
requisite intent.

6. Judgm ent <3=6-18
Based on public policy grounds, civil 

plaintiff is collaterally estopped from relit- 
igating any element of criminal charge to 
which he has pled nolo contendere.

7. Appeal and E rro r <5=179(1), 758.1
Mental patient waived for appellate re­

view in his action against mental health facili­
ty and psychiatrist issue of w hether public

I .  IJ u icm a in ju re d  several po 

psychotic ep isode and  was ..uescquv .,u>  -nu igeu  

w ith  sitt counts o f  assault, convicted a n d  in c a r­

cerated . B u rc in a  was then com m itted  to the 

Vlasta Psychiatric Institute w here  he w as  diatt-

policy did not bur his claims for injuries 
unrelated to his criminal conviction: patient 
did not include claim in any of his pleadings 
or in his statem ent of points on appeal, and 
his only reference to injuries unrelated to 
conviction wits contained in footnote in mem­
orandum in opposition to defense motion for 
judgm ent on the pleadings.

Caroline B. Crenna and Thomas W. Find­
ley, Dillon & Findley, P.C., Juneau, for Ap­
pellant.

A. F re d  Miller and Kevin G. Miller, A. 
Fred Miller, Attorneys a t Law, Ketchikan, 
for Appellees City of Ketchikan and Gateway 
Center for Human Resources.

Geoffrey G. Currall, Keene & Currall, 
P.C., Ketchikan, for Appellee Russell A. 
Huffman, Jr.

Before MOORE, C.J., RABINOWITZ, 
MATTHEWS, COMPTON and 
EASTAUGH, JJ .

OPINION
RABINOWITZ, Justice.

I. INTROD UCTION

Ricky Burcina, who has a long history of 
mental illness and substance abuse, se t fire 
to the Gateway Mental Health Drop-In Cen­
ter and w as subsequently convicted of arson. 
Thereafter, Burcina filed su it against the 
Gateway Center for Human Resources and 
ltis psychiatrist, Dr. Russell Huffman, claim­
ing tha t he had received negligent treatm ent 
which aggravated his mental illness and 
caused 'dm  to set the lire. Burcina appeals 
from the  superior court’s g ran t of summary 
judgm ent in favor of both defendants. We 
affirm.

II. FAC TS AN D  PROCEEDINGS 

Following his release from prison in early
1986,1 Ricky Burcina began outpatient men­
tal health care with Gateway Center for Hu­
man Resources (Gateway), a departm ent of 
the City of Ketchikan. Burcina began seeing

a v .il/U im tC U I4  .Md 
nu.Ncu sticsiaticc aouse, "w ith  p r im a ry  d ru g  

abuse b e in g  LSD . but to in c lude  cocaine and 

m a r iju a n a ."

BURCINA v. C U T  O F KETCHIKAN
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pr. Wandal Winn, a psychiatric consultant to 
Gateway, who prescribed Nnvnne <■"' r.liti- 

1 psychotic medication) as part of Burkina's 
i  treatment program. In February of 1987,

Burcina requested that his medication be 
reduced. Dr. Winn believed th a t it waS ap­
propriate to begin to taper Burcina off his symptoms of schizophrenia on nn outpatient
. m o i l i o n h ' n n  l i n m t n u n  l l n r n t n ' i ' a  t  ' -  . . . I .  ..............   ! ___________________________ . . . .  . . . : . . . 1

prior to February 6. The psychologist con­
cluded that Bnrcina's psychotic episodes 
were induced by substance abuse and indicat­
ed that be would not be willing to make a 
diagnosis of schizophrenia “unless it can be 
dearly  proven that [Burcina) demonstrates

antipsychotic medication because Burcina's 
mental condition hnd stabilized and lie was 
receiving vocational training that required 

(' fine motor coordination.

Burcina began seeing Dr. Russell Huffman 
in June of H'S7.- Dr. Huffman provided 
“talk therapy" to Burcina, and may have Imd 
a role in monitoring Burcina’s  medication. 
However, Burcina continued to consult with 
and have his medication prescribed and mon­
itored by Dr. Winn and Gateway,

In July 1987. Dr. Winn informed Burcina 
that he could gradually reduce his medication 
with the goal of completely discontinuing it in 
about sixty days. However, by November, 
Dr. Winn became concerned about Burcina’s 
conduct and suggested that he restart the 
medication. Burcina refused. Nancy H unt­
er, a social worker a t Gateway, also suggest 
ed that Burcina restart, his medication, but 
he again refused. Over the next several 
months, Dr. Huffman, Dr. Winn, ami Hunter 
continued to inform Burcina that he should 
be taking his medication. However. Burcina 
refused and thus became progressively more 
delusional.

On February 5, 19SS. Burcina set fire to 
the Gateway Mental Health Drop-!n C m  ter 
(Drop-In Center). Burcina explained that 
he "thought that alien forces were trying to 
capture and kill (him),” and that he "set fire 
to the Drop-In C enter in order to get the 
FBI’s attention so that the FRT could protect 
(him) and debrief [him]." Burcina was 
charged with arson in the first degree.3

Thereafter, the superior court ordered a 
psychological evaluation. Burcina revealed 
to the psychologist that he had been abusing 
various substances including street dings

7 . During the period  fro m  1986 th ro u gh  I98S . D r . 

H n f f t r v  in  »'••• practice of

psychiatry in  Ketch ikan . In  a d d it io n , lie  h ad  a 

contract w ith  the C ity fo r " referred em ergency 

mental health  patients . . .  need ing urgent em t

basis when not using euphon'genic or mind- 
altering street drugs." The psychologist 
concluded tlmt Burcina was competent to 
stand trial. Burcina subsequently entered a 
plea of nuln coutm lern  to arson and was 
sentenced to eight years of incarceration with 
five and one half years suspended.

On February’ 2, 1990, Burcina filed suit 
against Gateway nnd Dr. Huffman claiming 
that he had received negligent treatm ent 
which aggravated his mental illness and, dur­
ing a psychotic episode, caused him to -et 
fo e to the Drop-In Center. Burcina alleged 
that as a result of his conviction for atson 
and subsequent imprisonment, he had suf­
fered and continues to suffer mental anguish, 
loss of Income, los3 of enjoyment of life, and 
emotional distress.

Before trial, Gateway and Dr. Huffman 
moved for summary judgment. The superior 
court graiited Gateway's and Dr. Huffman’s 
motions holding that Burcina’s claims are 
prohibited by public policy. Specifically, the 
superior court relied upon the general rule 
(but

la] person cannot maintain an action if. in 
o rder to establish his cause of action, he 
m ust rely, in  whole or in pair, on an illegal 
or immoral act or transaction to which lie 
is a patty. Also, he cannot maintain a 
claim for damages based on Ills own wrong 
or caused by ids own neglect, . . .  oi where 
be must b"se his cause of action, in whole 
or in pm t. on a violation by himself of the 
criminal o r penal laws.

at 386-87 G'.K'i),IA C.J.S. A•■liuiis S 29. 
Butrina now ••ppeals.

3 , U n d e r  .-VS 11.-to.-100, " (a l person com m its  the 

c r im e  of. arson in  the first degree if  the person 

in ten tiona lly  dam ages .m y  p r o p u n  •>> starting  a 

lire  o r  caus ing  an  exp los ion  and  b y  that act 

irr |< le s‘’ly  p laces another person in  d an ge r o f 

•erii.M is phv ifcn l in jury." '
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III. DISCUSSION

A. B u n in a 's  Claims arc Prohibited by  
Public Policy *

[1-31 This court has recognized the pub- 
lic policy principle which precludes a person 
who has been convicted of a  crime from 
imposing liability on others for the conse­
quences of tha t antisocial conduct.3 Under 
this court’s previous decisions, recovery is 
precluded a t tho ’“ very threshold of the 
plaintiffs application for judicial relief.” ' 
Lord  it Foycutter Bar. 813 P.2d 060, 063 
(Alaska 1991) (quoting Barker v. KalUisli, 63 
N Y.2d 19. 479 N.Y.S.2d 201, 203-05, 468 
N.EJJd 39, 41-42 (1984)).

14] The superior court granted summary 
judgment in favor of Gateway a rd  Dr. Huff­
man on the ground th a t Burcina’s suit is 
prohibited by public policy. On appeal, Bur­
cina argues that his suit is not barred be­
cause he was insane a t the time he commit­
ted the crime of arson. In effect, Burcina 
requests tha t an exception be created to 
Adkinson, Lord, Show, nnd Beilgard in the 
circumstance where the person is insane a t 
the time he or she commits the criminal act.

This court first held that, as a m atter of 
public policy, a person who has been convict­
ed of a crime is precluded from imposing civil 
liability on others for the consequences of his 
or her own criminal conduct in Adkinson v. 
Rossi A nn s Co., 659 P.2d 12b6 (Alaska 1983).
W e held that Adkinson, who was convicted of 
manslaughter for shooting and lulling a per­
son with a shotgun, had no claim for relief in 
to il against either the m anufacturer or the 
seller of the shotgun. Id. a t 1240. In hold­
ing that Adkinson’s claims were barred by 
public policy, vve stated that "allowing a crim­
inal defendant, who has been convicted of an 
intentional killing, to impose liability on oth-

4 . A party is entit led  io  s u m m a ry  jm lgtm - iit i f  

there is no genu ine  issue o f  m ateria l tae l and  the 

m us in g  party is entitled (o ju d gm e n t  as a matter 

o f la w . Shanks r  Upjohn Co.. 835 P ,2d I ISO.

1193 (A laska I ). In  d e te rm in in g  w hethe r a  ^

p a rty  is entitled  to ju d gm ent as a m atte r o l law . 

a l l reasonable inferences o f  f a d  ntusl be d raw n  

aga inst the m o v in g  party a m i in  favar o l the non­

m o v in g  pa rly . Wright r .  Suite, 824 P .2d 7 18, 72u 

(A laska 12921 And  w he re , as here , a n  appea l 

ra ises questions o f law  an d  pu b lic  p o lic y , vve 

a p p ly  ou r independent ju d gm en t  an d  adopt "the

ers for the consequences of his own anti­
social conduct runs counter to basic values 
underlying uur criminal justice system." Id. 
Thus, vve concluded tha t because Adkinson 
was convicted based on his intentional con­
duct, he alone was responsible for any resul­
tant personal losses.

In Loni p. Foycutti": Bar, 813 P.2d 660, 
663 (Alaska 1991), vve held that Lord, who 
was convicted of kidnapping, rape and as­
sault which took place after he was served 
more than fourteen drinks a t the Fogcutter 
Bar, was precluded from recovering in tort 
against the Fogcutter Bar. Lord alleged 
that the Togcutter was liable for the dam­
ages he suffered as a result of his imprison­
ment because the Fogcutter and its employee 
violated Alaska’s dram shop statute by sell­
ing Lord alcohol while Ite wus a "drunken 
person." Id. at 662. We noted that "[clourts 
have consistently refused to aid those whose 
claims are based on their own illegal acts,’’ 
and held that Lord's claim was barred for the 
same reason that summary judgm ent was 
affirmed in Adkinson. Id. a t 6(13.

In Shaw  P. State, Department o f A dm in is­
tration, 861 P.2d 566, 571 (Alaska 1993) 
(Shaw I I ), this court held that the public 
policy principle enunciated in Adkinson  and 
Lord prevented recovery on the part of a 
plaintiff in a professional malpractice action 
against his former defense attorney where 
the plaintiff in laet engaged in the criminal 
conduct with which he was charged. We 
noted our previous holdings "that civil recov­
ery should not be a tool for shifting an 
individual's responsibility for the individual's 
criminal acts," Id. As in Adkinson  and 
Lunl, vve held " th a t if plaintiffs engaged in 
the criminal conduct they are  accused of, 
then they alone should hear full responsibili­
ty for the consequences of their acts, includ­
ing imprisonment." Id. a t 572.

ru le  o f  law  w h ich  i t  most persuas ive in  lig h t o f 

p recedent, reason a n d  po licy ' Shanks. 335 P.2d 

at 1193.

Beds*id v. Slate. S9o P,2d 23 0 . 233-34 (Alaska 

1995); Shaw v. State. Dep't o f  Admin.. SSI P.2d 

£66 (A laska 1993) (Shaw I I ). Loni v. Fogcutter 
Bar. 813 P 2d 660, 663-64 {A laska  19 9 11; Adknr 
san sv Rosn Anns Co.. 6 :9  P 2d  1236. 1240 

(A laska 1983).
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In Beilgard v. State, 896 P.2d 230 (Alaska 

Ej jogs), vve held th a t Beilgard. who was eon- 
k. victcd of violating /Alaska’s game laws after 

requesting information and assistance Iron, 
atL  State employees as to what permits were 

required for his business, possessed no viable 
i . claim for relief in to rt against the State. Our 

h-lding in Beilgard was grounded on the 
r i  public policy principle enunciated in A dkin- 

son, Lord, and Shaw  II. Id. a t 233-34.

In recognizing and applying this public 
’ policy principle, vve have favorably cited two 

cases which are factually similar to the pres­
ent case." In Cole u  Taylor, 301 N.W "d 766 

v,(Iowa 1981), the Iowa Supreme C o m  held 
£• that Cole was prohibited from recovering in 
j- tort from her psychiatrist, Taylor, on her 

k  claim that Tayior negligently failed to pre- 
Iv e n t her from committing m urder. Cole shot 
jfand killed her former husband, and was sub- 
i  eequently charged, tried und convicted of 
^’first-degree murder. I d  a t 766. Coie al- 
gleged that during h er course of treatment.
[ TMylor became aware that she had violent 
5 inclinations and was thinking about killing 
fchcr former husband, Id  a t  767. Cole 
r claimed that Taylor failed in his treatm ent of 
' her, that he failed to restrain her by hospital- 

Ration, and that he failed to warn her former 
[t-husband of any impending danger. Id  Af- 
f-' ter recognizing the general policy rule that a 

person should not be able to rely on an illegal 
act to maintain a cause of action, the lower 

■court dismissed Cole's suit. The Supreme 
. Court of Iowa held th a t Cole's responsibility 
'fo r  her criminal conduct was established by 

her murder conviction, and "that it would be.
; plainly and simply, wrong as a  m atter of 
' public policy to allow recovery." I d  at 768.

>' Likewise, in Glazier v. Lee. 171 Mieh.App.
• 216, 429 N’.W.2d 857, 860 (1988). the Michi- 

8an Court of Appeals followed Cole and held 
that Glazier was precluded from recovering 
fa tort from his psychologist, Lee, on his

r 4 . Lord. 813 P .2d a( 6 6 3 ; Adkinson. 659 P .id  at 
1240.

J -  Our h o ld in g  tha ! p u b lic  po licy  bars  Burc ina s 

| ? Haims aga inst Gateway a n d  D r . H u ffm an  makes 

I* unnecessary for us to cons ider w hether Buret* 

na s cla im s arc a lso p ro h ib ite d  bv AS 09 .17 .030

^  o ip rn  note 3 fo r the test o f  AS 11.46 .400 

^de fin ing  the c rim e  o f a rson  in  the first degree 

i '4“ ** Sop 2d <902 80SV-5

claim that Lee negligently failed to prevent 
him from committing murder. Glazier shot 
and killed his girlfriend and was subsequent­
ly convicted of voluntary manslaughter. Id  
429 N.W.2d at 858. Glazier claimed that Lee 
negligently failed to medicate or hospitalize 
him, suggested violence to him when he was 
in a  volatile, dependent sta te of mind, and 
failed to warn Glazier’s girlfriend of his po­
tential for violence. Id. The court held that 
Glazier's claim was barred based on the rule 
articulated in Cole. Id. 429 NAV.2d nt 859. 
The controlling factor was Glazier's own 
criminal responsibility as evidenced hy his 
voluntary manslaughter conviction. Id

Based on the foregoing, vve conclude that 
the public policy principle which precludes a 
person who has been convicted of a crime 
from imposing liability on others for the con­
sequences of his or Iter own antisocial con­
duct applies here. Thus, vve hold th a t Burci- 
na's claims against Gateway and Dr. Huff­
man are barred.’

B. Burvina's Plea o f  Nolo Contendeiv 
Has Collateral Estoppel Effect

(5] Burcina also asserts that summary 
judgm ent was inappropriate because there 
was a  genuine issue of material fact as to 
w hether he was legally insane when he set 
the fire. He argues that because he was 
insane, the policies discussed in the previous 
section should not preclude his claim. See 
Boruschewit: v. Kirts, 197 IllApp.3d 619,144
III.Dec. 73, 55-1 N.E.2d 1112 (1990). Howev­
er. because u necessary element of Burcina's 
criminal conviction for arson was that he 
have tlie requisite intent,3 vve conclude that 
lie is collaterally estopped from relitigating 
the issue of his mental capacity.’

[61 In Sun  r. State. 830 P.2d 772, 777 & 
n. 9 (Alaska 1992), vve held tha t AS 
09.17.030 10 collaterally estops a civil plaintiff

9. Becau.sc \vc conc lude  that B u rc ina  is c o lla te ra l­

ly  estopped h o m  re lit iga t in g  the issue o f his 

insan ity , we need not dec ide  whethe r to adopt 

the exception annunc iated  in  Bonuclwitz.

10. F orm er AS 09 17 030 . subsequent^ rcnum* 

bored as AS 09 .65  210. p rov ides :

A person w ho  sulfcrs persona l in ju r y  or 

death  m ay not recover d am ages  lo r  the person*



from  denying a crim inal act to which he 
plead nolo contendere. A lthough our holding 
was based on the exp ress language o f  AS 
Oil.17.030, we have noted that AS 09.17.030 
embodies the public policy princip le enunciat­
ed in A laska case law. Lord, 813 P .2d a t 063. 
W e now combine and c la rify  these ru les. W e 
hold, based on public policy grounds, that a 
civil p la in tiff is co lla te ra lly  estopped from  
re litigating any elem ent o f a crim inal charge 
to which he has pled nolo contendere.

Such a conclusion is supported by A laska 
ru les and deeiflional law  on the sub ject o f 
nolo contendere p leas. P lc tn ik o f f  v. J o h n -

al injury o r death if the injuries or death oc- 
curred while the person was engaged in the 
commission o f a felony, the person has been 
convicted o f  a felony, including conviction 
based on  a guilty plea o r  a plea o f nolo conten­
dere. and the felony substantially contributed 
to the injury or death. This section docs not 
affect a right o f action under 42 U .S .C . 1983.

11. In Pletnikoff, this coun  expressly refrained 
from considering whether a conviction based on 
a plea o f n olo  contendere has collateral estoppel 
effect because the issue was not adequately 
briefed by the panics. Id. at 9 7 6  n. 2 . In a 
dissent. Chief Justice Matthews reasoned that 
collateral estoppel should apply to the conviction  
at issue even though the subject was not ade- 
quotcly briefed. Id. at 979. Chief Justice M at­
thews noted that under federal law  the n ile o f 
collateral estoppel docs not apply to convictions 
based on pleas of n olo  contendere. Id. He then 
discussed the differences between Aluska law und 
federal law, and why these differences justify 
applying the rule of collateral estoppel to conv ic­
tions based on  pleas o f n olo  contendere in Alaska: 

The Alaska Rules a rc  significantly different 
(rum the Federal Rules on (he question o f  the 
effect o f  a pica o f nolo  contendere. Rule 4 10  o f  
the Federal Rules o f Evidence explicitly states 
that nolo contendere pleas are inadmissible 
while Alaska Rule o f  Evidence 41 0  does not. 
Further. Federal Crim inal Rule I K b l provides 
that a defendant may plead n olo  contendere 
only with the consent o f the court and only 
then after the court has given "due consider­
ation o f the views o f the panics and the inter­
est of the public in the effective administration 
o f justice .”  Alaska has no coun tcrpan  to this 
provision. Moreover, Federal Crim inal Rule 
I M c)(6HB) explicitly mukes inadmissible a plea 
o f nolo contendere. Alaska Crim inal Rule 
11(c)(6) contains no such provision. Finally, 
Federal Evidence Rule 303 (22 ) provides that 
"(ejvidence o f a final judgment, entered after a 
trial o r upon a plea o f  guilty (but not upon a 
plea ol nolo contendere), adjudging a person 
guilty o f u crime punishable bv death or im ­
prisonment in excess o f one year" is not hear­
say. Tliis suggests by implication that a con-

son , 765 P .2d 973, 979-vS2 (A laska 1988) (Mat­
thews, C .J ., d issenting).11 W e note that had 
Burcinu wished to avoid these co lla te ra l con­
sequences o f  his nolo contendere plea, he 
cou ld have asserted the defenses o f  either 
in san ity 12 o r  mental disease o r de fect,13 o r he 
cou ld have entered a p lea o f  gu ilty  but men­
ta lly  111.14

Based on the foregoing, we hold that B u r­
cina's plea o f  nolo contendere has collateral 
estoppe l e ffect in this subsequent civil litiga­
tion because his claim is prohib ited by public 
policy.

viction based upon a plea o f  nolo contendere is 
hearsay. By contrast tho Alaska Evidence 
Rules eontain no exception to the hearsay rule 
for judgments o f previous conviction. The 
commentary explains that this omission was 
m ade advisedly, since the clfect o f  a judgment 
o f  conviction is properly a subject governed by 
the rules o f collateral estoppel, rather than the 
rules of evidence. See Alaska Evidence Rule 
803  and commentary nt 3 90  (1988 ).

As a matter o f decisional law, Aluska law 
also differs from federal law concerning nolo 
pleas. In the federal system the trial judge has 
the discretion to reject a nolo plea. In Alaska 
n defendant may plead nolo tathcr than guilty 
as a  matter o f  tight. M iller v, State. 617 P.2d 
516 , 518 (Alaska 1980); Lowell y . S tate. 574 
P .2d  1281. 1285 (Alaska 1978).

PU tnikoff, 765 P.2d at 9 7 9 -8 0  (Matthews. CJ.. 
dissenting).

12. Alaska Statute 12 .47 .010(a) states as follows:
In u prosecution for n crime, it is an affirma­

tive defense that when the defendant engaged 
in (he crim inal conduct, the defendunt was 
unable, as a result o f a  mental disease or 
defect, to appreciate the nature und quality of 
that conduct.

13. Alaska Statute 12 .47 .020(a) provides as fol­
lows:

Evidence that the defendant suffered from a 
mental disease or defect is admissible whenev­
er it is relevant to prove that the defendant did 
o r  did not have a culpable mental state wnich 
is an element o f the crime.

14. Alaska Statute 12 .47 .030(a) provides as fol­
lows:

A defendant is guilty but mentally ill if. when 
the defendant engaged in the crim inal conduct, 
the defendant lacked, as a  result of a mental 
disease or detect, the substantial capacity ei­
ther to appreciate the wrongfulncss o f th*1 
conduct or to conform that conduct to the 
requirements o f the law A defendant found 
guilty hut mentally ill is not relieved of enrol* 
nal responsibi’ ilv lor crim inal conduct and u 
subject to the provisions ut AS 12 .4 7  050.

C. B u rc in a  W aived A n y  C la im s  f o r  In ju ­

ries Unrelated to the A rso n  C onv ic­

t ion

[7 ]  Burcina argues that the superio r 
court e rred  in dism issing his entire suit be­
cause public policy does no t ba r his claims 
fo r in juriea unre lated to the n rso ir conviction. 
Burcinu contends that his in ju ries include 
mental anguish, loss o f  en joym ent o f  life  and 
emotional d istress which he su ffe red before 
he se t fire  to the D ro p - In  Center.

W e conclude that Bu rc ina has waived this 
argument on appeal. As noted by Gateway 
and D r . H u ffm u i, Burc ina failed to assert 
such a claim in his com p lain t,15 he failed to 
include it in his responses to in te rrogato ­
ries,16 he failed to  include it in his statement 
o f points on appeal, and he failed to oppose a 
motion fo r  en try  o f final judgm en t dism issing 
his suit. In  fact, Burc ina suggested th at his 
claims include in ju ries un re lated to the arson 
on on ly  one occasion be fo re  the superio r 
court. Th is appears in his memorandum  in 
opposition to D r . H u ffm an ’s  motion fo r  ju d g ­
ment on the pleadings. Bu rc ina stTted in a 
footnote as follows:

Additionally , p la in tiff su ffe red mental 
anguish p r io r to the F e b ru a ry  5, 1988, 
arson, as he gradua lly  became delusional 
during the period fo llow ing Hu ffm an ’s D e­
cember, 1987, instruction to discontinue his 
anti-psychotic medication. As with the in­
ju r y  su ffe red  by p la in tiff a fte r the arson,

15. In Count I o f  his complaint, Burcina alleges 
in part as follows:

As a  result o f  Defendant Gateway's failure to 
provide Plaintiff with medication, Plaintiff be­
came psychotic. While in a  psychotic state, 
Plaintiff set fire to the Mental Health Drop-in 
Center in Ketchikan, and as a consequence of 
this, he has suffered and will continue to sulfer 
imprisonment, mental anguish, loss of income, 
loss of enjoyment of lile and emotional dis­
tress.
The allegations contained in Counts II. I l l und 

IV arc essentially the same as Count I. Count I 
clearly stales that Burcina's mental anguish, loss 
of enjoyment ol life, and emotional distress arc a 
consequence of Burcina setting fire to the D rop - 
In Center. Thus. Burcina's complaint does not 
advance any claim s for injuries unrelated to the 
arson.

*6- During discovery Gateway served interrogato­
ries on Burcina. Intem igntoiy N o. 7 asked.

Clle os 902 P.2d 8 17  (A laska 1993)
this m enta l anguish did not occur while 
p la in tiff was engaged in the commission o f 
a fe lony , and A S 09.17.030 cannot bar 
p la in tiffs  claim fo r  these pre-arson dam ­
ages.
In  Je ffr ie s  v. G la c ie r  State Telephone Co., 

60-1 P .2d 4 (A laska  1979), we held that an 
issue was not p rop e r ly  be fo re  o u r cou rt 
where the issue was not p rop e r ly  ra ised o r 
b riefed a t the supe rio r cou rt level and was 
not included in the statement o f  points on 
appeal. Id. at 11. As in the p resent case, 
the on ly  re ference to the issue appeared in a 
memorandum in opposition to a motion fo r 
judgm ent on the pleadings. Id. a t 11 n. 26. 
Thus, based on o u r holding in Je ffr ie s , we 
hold that any claims fo r  in ju ries un re lated to 
the arson conviction are not p rop e r ly  before 
this court. Sec a lso  In  re L .A .M ., 727 P .2d 
1057, 1059 (A laska 19S6); W ich o ire  v. 

M cFadden . 633 P .2d  278, 281 n. 6  (A laska 
1981).

IV . C O N C L U S IO N

F o r  these reasons, we A F F IR M  the supe­
r io r  court's g rants o f  summary judgm ent d is­
m issing Burcina ’s claims against Gateway 
and D r. Huffm an.

( o  fItTNUMBIKSitTNUMBiBtmiy

Please describe the low  o f  enjoyment o f life 
(hat you allege you have sustained in pa ra ­
graphs 3 and 12 o f  your Complaint.

Burcina responded as follows*
I became severely mentally impaired by psy­
chosis and delusions of paranoid schizophre­
nia. I was in fear o f my life and personal 
safety because o f my paranoid delusions. I 
almost committed suicide on several occasions 
because I believed I was going to gel a 22 -year  
jail sentence. I was severely depressed during 
my jail time I am still depressed because I 
lost my girlfriend because of the complaint and 
I almost committed suicide over that. 1 have 
bad memories o f  the delusional psychosis that 
makes me have nightmares. 1 have night­
mares about prison life. In prison other pris­
oners taunted me because I was an arsonist 
and called me crazy. In Ketchikan. I have a 
reputation as the insane arsonist and am un ­
able to get dates with women in my age group. 

Thus, Burcina s response does not include claims 
for injuries unrelated lo the atxon conviction .
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y f to u & t  a f  ^ e p r e s e t t t a t t b e s
House Judiciary C om m ittee

State Capitol, Room 120 
Juneau, Alaska 99801-1182 

(907)465-4990

MEMORANDUM

D a te : January 27, 1997

To: Susan Cox, Special Litigation Section

Fax no: 4 6 5 - 6 7 3 5

F rom : Lisa Kirsch, House Judiciary Committee

Re: HB 22, Civil Liability for Bootleggers

Enclosed please find m emo dated January 24, 1997 with proposed  
section (b) amendment and second page with drafts o f new sections
(c) regarding liability to governm ent entities and section (d) 
preventing a controlled substance defense.

Any input you may have would be appreciated, particularly as to the 

interaction with AS 09 .55 .570  or AS 09.55 .580.

Mike Ford is the Legislative Counsel involved on this bill.

Thanks for your assistance.



TO: BRIAN

FM: JIM

Re: HB 22 Bootlegger Bill 

Date: Jan u a ry  24, 1997

1 . I re c o m m e n d  th a t  y o u  consider chang ing  the  bill to re a d  as follows:

^Section 1. AS 04.21.020 is a m e n d e d  by a d d in g  a n e w  subsec tion  to read:
(b) N o tw ith s ta n d in g  (a) of this  section, a p e rso n  w h o  sells o r  ba rte rs  an  

alcoholic b ev erag e  to a n o th e r  pe rson  in  v io la tion  of AS 04.11.010 is strictly 
liable for civil d a m ag es  FOR PERSO N AL INJURIES, DEATH, A N D  
PROPERTY DAM AGES, re su lt in g  from  the in tox ica tion  of the  p e rso n  
receiv ing  the  alcoholic b everage  IF THE IN T O X ICA T IO N  SUBSTANTIALLY 
CONTRIBUTED TO THE PERSO N AL INJURIES, D E A T H  A N D  PROPERTY 
D A M A G ES.



(c) A person w ho  violates subsection (b) shall also be civilly liable to the  
State of Alaska and  to the municipality  , if any, in which the sale or barter 
occurred, for the costs of criminally prosecuting the intoxicated person w ho 
received the alcoholic beverage, and  shall also be civilly liable for property  
dam age inflicted on state or municipal p roperty  by such intoxicated person.

(d) It shall be no defense to the person w ho  sells or barters in violation 
of subsection (b), or to the intoxicated person  w ho received the alcoholic 
beverage, that the intoxicant was also acting under the influence of an illegal 
controlled substance.
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BY REPRESENTATIVE IVAN
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A BILL 

FOR AN ACT ENTITLED 

"An Act relating to civil liability for illegal sales of alcoholic beverages; and 

providing for an effective date."
i

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. A S 0 4 .2 1 .0 2 0  is amended by adding a new subsection to read:
(b )  N otw ithstand ing (a )  o f  this section , a person who se lls  o r  barters an 

a lc oh o lic  beverage to another person in v io la tion  o f  A S  0 4 .1 1 .0 1 0  is stric tly liab le  fo r  
c iv i l dam ages resu lting  from  the in toxication o f  the person rece iv ing the a lc oh o lic  
beverage.

* Sec- 2. Th is Act takes e ffe c t Ju ly 1, 1997.

HOUSE BILL NO. 22

•1*
New Texc Underlined [DELETED TEXT BRACKETED1

HB 22

i
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April 16, 1996

Mr. Ivan M. Ivan
Representative, House District 39 
Alaska Stare House of Representatives 
Alaska State Capitol 
Juneau, Alaska 99801-1182

Dear Representative Ivan:

The Department of Law sent me a copy of their letter to you of 
April 12, 1996 dealing with civil liability for bootleggers. As 
you know, the current law seems to exempt those who sell liquor 
without a license from any civil liability for the damages that may 
be caused their illegal acts.

I think that the second proposal made by the Department of Law for 
strict liability of those who illegally sell or trafu.c in liquor 
is appropriate. I hope you will be able to introduce and persuade 
the legislature to pass such a bill.

Certainly the proof requirements against a bootlegger should be 
less stringent than the proof required to show that a license i 
dealer in alcohol engaged in conduct which should make him civilly 
liable for injuries resulting from intoxication. Also, the 
connection between the proposed strict liability statute and the 
unlicensed sale or trafficking in alcohol should separate those 
situation from the circumstances of social hosts. As shown by the 
Chokwak v. Worley decision, the legislature and the courts have 
been reluctant to impose civil liability on social hosts. As 
mentioned in my previous correspondence, however, the circumstances 
of someone who is profiting from illegal sale of alcohol are quite 
different from the circumstances of a private p .son who may 
provide liquor to guests at a social function.

If there is not time in the current legislative session to propose 
and consider a provision for civil liability of bootleggers, I ask



Mr. Ivan M. Ivan
Representative, House District 39 
April 16, 1996 
Page 2

that your staff might at least draft the proposed amendment so it 
could be available for filing as soon as the next legislative 
session begins. Thank you for your help on this matter.

Very truly yours,
HEDLAND, BRENNAN, HEIDEMAN, 
& COOKE -

CRC:els
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S T ^ <031 WEST J T H  AVENUE. SU ITE200  ANCHORAGE. ALASKA 9 9 5 0 1 - 1 9 9 4  
PHONE 1907)369-5100 
FAX: 1907 )276-3697

PLEASE REPLY TO-
TONY KNOWLES, GOVERNOR

DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL FAIRSANKS ALASKA  9 9701-4679  
PHONE i9 0 7 )4 S l- 2 3 l l 
PAX: t°07 ) AS 1-28-15

April 1 2, 1996 O  PO . BOX 110300-OIMOND COURTHCL JUNEAU. ALASKA 39611-0300 
PHONE 1907)365-3600  
PAX: t907] 465-6735

The Honorable Ivan M. Ivan 
Representative, House District 39 
Alaska State House of Representatives 
Alaska State Capitol 
Juneau, Alaska 99801-1182

Dear Representative Ivan:

This is in response to your recent letter to the Attorney
General in which you forwarded a copy of Mr. Christopher Cooke’s 
letter about a recent decision of the Alaska Supreme Court 
concerning civil immunity of social hosts serving minors. The 
decision was Chokwak v. Worlev. Op. No. 4323 (Alaska, March 8, 
1996) . In Chokwak the Alaska Supreme Court held that the grant of 
civil immunity in AS 04.21.020 to social hosts applies even if the 
social hosts provide alcohol to minors. Although the Supreme Court 
did not address the question in the Chokwak decision, Mr. Cooke 
believes that "the interpretation of the statute rendered in this 
opinion seems to extend civil immunity to any person who is not a 
licensee, even if that person is an unlicensed seller of liquor or 
is otherwise unlawfully trafficking in alcohol." Since the Supreme 
Court did not specifically address the issue of whether the civil 
immunity of AS 04.21 020 extends to unlawful sellers of a.coholic 
beverages, this office cannot determine for certain that Mr. 
Cooke's interpretation of the Supreme Court's ruling is correct 
with regard to bootleggers.

Mr. Cooke’s comments are well taken, however. Certainly 
the legislature could address this subject if they so wish. If the 
legislature wishes that civil immunity not be extended to 
"bootleggers" then we agree with Mr. Cooke that the statute should 
be amended for clarification. You may wish to have the 
legislature's staff draft various proposed amendments. One simple 
approach would be to make the existing statute paragraph (a) and 
add a paragraph (b)to AS 04.21.020 to provide:

(b) Notwithstanding (a) of this section a 
person who provides alcoholic beverages to 
another person in violation of AS 04.11.010 
may be held civilly liable for injuries 
resulting from the intoxication of that 
person.



The Honorable Ivan M. Ivan 
Representative, House District 39 
Alaska State House of Representatives

A p r i l  12, 1 9 9 6
P a g e  2

Mr. Cooke’s letter also addresses whether there should be
strict civil liability for unlicensed sellers of alcoholic 
beverages. This is a policy decision for the legislature. If the 
legislature wishes to institute such a policy the legislature could 
add a subsection (b) to AS 04.21.20 to provide:

(b) Notwithstanding (a) of this section a person 
who provides alcoholic beverages to another person 
in violation of AS 04.11.010 may be held strictly 
liable for injuries resulting from the intoxication 
of that person.

The Alaska Supreme Court remarked in Chokwak:

As difficult as it is to defend a policy 
specifically immunizing those who unlawfully 
furnish liquor to minors from civil liability, 
we agree . . . that a policy immunizing social 
hosts in general from liability for injuries 
caused by intoxicated persons to whom they 
have served liquor is not indefensible.

Id. at 13.

Whether the legislature wants to continue to provide 
civil immunity to those social hosts who provide minors with 
alcoholic beverages is also a policy issue for the legislature.

I hope this answers your questions. If you ne d other
information or assistance concerning this issue don’t hesitate to 
contact us. The Attorney General appreciated receiving this 
information and thanks you for keeping him ij.foimeu of your 
concerns.

Very truly yours

BRUCE M. BOTELHO 
ATTORNEY GENERAL

By:
Linda M. O'Bannon 
Assistant Attorney General

LMO/cw

cc: Christopher R. Cooke, Esq.
Bruce Botelho, Attorney General



TONY KNOWLES.  GOVERNOR

OFFICE OF THE A TTORNEY GENERAL 

April 12, 1996

DEPARTMENT OF LAW

Christopher R. Cooke, Esq.
Hedland, Fleischer, Brennan & Cooke 
P.O. Box 555 
Bethel, Alaska 99559

PLEASE REPLY r o

S '  'n e s - a j h  a v e n u e  s u i t e  s c :ANCrtCPAGc. ALASKA 39501- ! ° 9 A  
P'-CNE iS07) 2 S 9 -5 ' 7C
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O KEy SANK BUILDINGICO CUSHMAN ST , SU!~E-iCO 
PAIPEANKS ALASKA  ? ? • ' . '  :-A679 
PHONE ,'SC7- AS I -S3 ' '
Pa x  ,9 C 7 i4 5 ’ -2SA 6

a  P O 3CX I IC3C0-0IMCN0 COUP 7 - Z  
- UNEAU. ALASKA 99S ‘ * -C300 
PHONE f?C7' A6S-36C0
i~AX -,9C7 ASS-6735

Re: Civil Immunity/Liability for Unlicensed Providers of
Liquor

Dear Mr Cooke:

Thank you for your recent letter to the Attorney General 
expressing your concerns about the possibility that the Alaska 
Supreme Court’s decision in Chokwak v. Worlev, Opinion No. 4323 
(Alaska, March 8, 1996) could be interpreted to exempt
“bootleggers” from civil liability for serving alcoholic beverages 
to minors. The Attorney General asked me to respond to your letter 
since I am the Assistant Attorney General who represents the 
Alcoholic Beverage Control Board. He very much appreciated your 
taking the time to express your views on this important subject.

Your letter was also forwarded to the Attorney General by 
Representative Ivan. I have enclosed a copy of my response to Rep. 
Ivan which I believe addresses the issues you raised : n your 
letter.

Your concerns raise important policy cc-.siderations for 
the legislature. We will be happy to provide any interested 
legislator with assistance as requested.

Don't hesitate to write again if there are issues that 
you believe need to be brought to our attention.

Very truly yours,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

B y: $ 0 ^ 1 ^  \A  -
Linda M. O'Bannon 
Assistant Attorney General

LMO/cw

cc: Representative Ivan M. Ivan
Bruce Botelho, Attorney General
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March 18, 1996

Mr. Bruce M. Botelho, Attorney General
Attorney General's Office
P.O. Box 110300
Juneau, Alaska 99811-0300

Re: Civil Immunitv/Ljability for Unlicensed
Providers of Licruor

Dear Attorney General Botelho:

I recently read the Alaska Supreme Court's opinion ir. Phillio 
Chokwak v. Les Worley & Ron Woriev, Opinion No. 4323, issued March 

' 8, 1996, which interprets A.S. 04.21.020 dealing with civil 
liability of persons providing alcoholic beverages. The opinion 
holds that A.S. 04.21.020 grants civil immunity to social hosts who 
unlawfully provide liquor to minors and that this grant of immunity 
is not unconstitutional.

Although the focus of the opinion is on "social hosts" the 
interpretation of the statute rendered in this opinion seems to 
extend civil immunity to any person who is not a licensee, even if 
that person is an unlicensed seller of liquor or is otherwise 
unlawfully trafficking in alcohol.

For example, if only licensees who violate subsections (1) and (2) 
of A.S. 04.21.020 may be held civilly liable for injuries resulting 
from intoxication and all others are immune, then a person who 
illegally sells alcohol to a minor or to an adult or in violation 
of a local option statute apparently has immunity from civil 
liability. If this statute means that "bootleggers" cannot be sued 
for any injuries resulting from the alcohol they illegally sell, 
that is an outcome with which I and, I believe, many in rural 
Alaska would disagree with. I also think that additional 
legislation is needed to impose civil liability on bootleggers for 
the consequences of their actions.



Mr. Bruce M. Botelho, Attorney General 
Attorney General's Office 
March 18, 1996 
Page 2

Therefore, I am interested in your opinion as to whether the 
immunity arising from A.S. 04.21.020 includes bootleggers in rural 
Alaska and elsewhere. I am also interested in what sort of 
legislative remedy you would recommend to impose civil liability on 
such persons and what specific statutory language might accomplish 
this purpose. Personally, I believe strict liability - rather than 
just negligence - should apply to such conduct.

Because passing such legislation would obviously involve those in 
the political arena, I am sending copies of this letter to my 
legislative representatives and others who may have an interest in 
addressing this issue. Thank you for your consideration.

' cc: Senator Lyman Hoffman
Representative Ivan M. Ivan
Senator Georgianna Lincoln
Senator Al Adams
Representative Richard Foster
Representative Don Long
Representative Irene Nicholai
Mr. James Metcalfe,. Bethel District Attorney

CRCrcls

Very truly yours,
HEDLAND, FLEISCHER, BRENNAN & 
COOKE
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Representative Ivan M. Ivan
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C u rre n t  law  seem ingly  e x em p ts  those  w h o  sell liquor w ith o u t  a license (bootleggers) 
from an y  civil liability for the  d a m ag e s  that m ay  be caused  by  their illegal acts. The 
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liable for their actions.
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Sec. 04.21.020 Civil liability o f  persons providing alcoholic beverages.
A person who provides alcoholic beverages to another person may not be held civilly liable for 
injuries resulting from the intoxication of that person unless the person who provides the 
alcoholic beverages holds a license authorized under AS 04.11 080 - 04.11.220, or is an agent or 
employee o f such a licensee and

( 1 ) the alcoholic beverages are provided to a person under the age of 2 1  years in 
violation of AS 04.16.051, unless the licensee, agent, or employee secures in good faith from 
the person a signed statement, liquor identification card, or driver's license meeting the 
requirements of AS 04.21 050(a) and (b), that indicates that the person is 21 years o f age or 
older; or

(2) the alcoholic beverages are provided to a drunken person in violation of AS
04.16.030.

History -
(sec. 5 ch 131 SLA 1980; am sec 14 ch 109 SLA 1983)
Revisors Notes -

In 1980, this section was rearranged for clarity.
Cross References -

For responsibility of licensee for violations, see AS 04.16.150; for responsibility of 
licensees, agents and employees, see AS 04.21.030.
Decisions -

Editor's notes. - Many o f the cases cited in the notes below were decided under former 
AS 04.10.180 and 04.15.020*

Constitutionality - This section is not so completely lacking in rationality or legitimacy 
o f purpose as to be unconstitutional. Immunizing social hosts from liability caused by their 
guests' conduct can rationally be based on a view that it is an undesirable interference with normal 
hospitality to require a social host to monitor guests' alcohol consumption. Further, the primary 
actor responsible for harm caused by a drunken person is the drunken person. Chokwak v. 
Worley, 912 P.2d 1248 (Alaska 1996).

Legislative intent. - The intent of the legislature in enacting this section was to limit 
vendor liability in cases where the vendor has provided alcohol in a statutorily permissible 
manner. Williford v. L J. Canr Invs., Inc , 783 P.2d 235 (Alaska 1989).

"Provide" alcohol - A vendor may "provide" alcohol even unwittingly to third parties. 
Williford v. L.J. Carr Invs., Inc., 783 P 2d 235 (Alaska 1989).

This section does not immunize vendors who violate AS 04.16 030, - which prohibits 
certain conduct relating to drunken persons. Williford v. L.J. Carr Invs., Inc., 783 P.2d 235 
(Alaska 1989).

Proximate cause. - AS 04 16.030 and this section require for purposes of liability only 
that the defendant's intoxication. and not the particular sale o f intoxicants to a drunken person, be 
a proximate cause of the accident Kavorkian v. Tommy's Elbow Room, Inc.. 711 P.2d 521 
(Alaska 1985).

Even though the plaintiffs may frame the "but for" causation questio- .1 terms of the 
providee's intoxication, they are not required to do so, and may instead take the more traditional 
approach tow-ard proximate cause, that is, in terms of the negligent provision of the liquor. 
Gonzales v. Krueger, 799 P 2d 1318 (Alaska 1990).

Recognition of bystander’s right to recover damages for negligent infliction of emotional 
distress caused by injury to another. - See Tommy's Elbow Room. Inc v. Kavorkian, 727 P.2d



1038 (Alaska 1986).
Civil liability under former law. - The common-law rule as to the nonliability of the 

vendor of intoxicating liquor for torts committed by the drinker of liquor while the latter was 
intoxicated, without more, generally prevailed. Cherbonnier v. Rafalovich 12 Alaska 634, 8 8  F. 
Supp. 900 (D. Alaska 1950) See Vance v. United States, 355 F. Supp. 750 (D. Alaska 1973)

Although it was true that policy embodied n former AS 04.10.180 could also be enforced 
by criminal and administrative sanctions, there \ ,^s no reason for giving that statute a narrow 
interpretation that would preclude a private right of action for unlawful conduct. Alesna v. 
LeGrue, 614 P.2d 1387 (Alaska 1980).

It is not unfair to hold a licensee responsible for the establishment's operation even 
though the licensee does not have actual control of the day-to-day functions. Alesna v. LeGrne, 
614 P.2d 1387 (Alaska 1980).

For construction of former AS 04.15.020(a) as setting a minimum standard of care for the 
purposes of the common-law cause of action based upon ordinary negligence, see Vance v.
United States, 355 F. Supp. 756 (D Alaska 1973).

Liability of soc.al host. - Employer, as a social host, owed no legal duty to plaintiffs. 
Since employer did not hold a liquor license, it was not liable as a social host for injuries resulting 
from a guest's intoxication, nor was it liable (under a "control" theory) as the employer of an 
intoxicated person who caused injuries. Mulvihill v. Union Oil Co., 859 P.2d 1310 (Alaska 
1993).

Nonlicensees illegally furnishing liquor to minors. - Given the plain language o f this 
section and the absence of convincing contrary legislative history, the court cannot by statutory 
interpretation construe this section to be inapplicable to nonlicensees who illegally furnish liquor 
to minors. Chokwak v. Worley, 912 P 2d 1248 (Alaska 1996).

Liability of alcohol seller. - Even though this section does not define the elements o f  all 
viable causes of action against liquor licensees, it does present a bar to all such causes of action 
based on providing alcoholic beverages if the conditions giving rise to immunity are met. A jury's 
conclusion that defendant did not with criminal negligence sell to a drunken person means that 
defendant was immune under the statute for all unlawful providing claims. The focus o f  the jury's 
attention should be whether the seller responded as a reasonable person would to the appearance 
arid outward behavior manifestations of the person to whom the alcoholic beverage was sold, not 
on any specialized training the seller should have had as an aid to recognizing when a person is 
intoxicated. Gonzales v Safeway Stores, Inc., 882 P.2d 389 (Alaska 1994)

Sale to group. - A licensed provider of alcoholic beverages is entitled to immunity from 
civil liability only if he does not sell to a drunken person, and since vendor sold liquor to a group, 
one of whom was clearly a drunken person, he could not avoid liability. Gonzales v. Krueger,
799 P. 2d 1318 (Alaska 1990).

Quoted in Gordon v. Alaska Pac. Bancorporation, 753 P.2d 721 (Alaska 1988); Lord v. 
Fogcutter Bar & Stacy Cap, 813 P 2d 660 (Alaska 1991).
Collateral Refs -

45 Am. Jur. 2d, Intoxicating Liquors, sec. 553-614.
48A C J S.. Intoxicating Liquors, sec. 428-463.
Liability of innkeeper, restaurateur, or tavernkeeper for injury occurring on or about 

premises to guest or patron by person other than proprietor or his servant. 70 ALR2d 628; 28 
ALR4th 80; 43 ALR4th 281

Who is, as "owner" of premises on which intoxicating liquor is sold, liable under civil



damage or dram shop act. 18ALR3d 1323.
Third person's participating in or encouraging drinking as barring him from recovering 

under civil damage or similar acts. 26 ALR3d 1112.
Right of one liable under Civil Damage Act to contribution or indemnity from intoxicated 

person, or vice versa. 31 ALR3d 438.
Proof of causation of intoxication as a prerequisite to recovery under civil damage act. 64 

ALR3d 882.
Liability of state or municipality in tort action for damages arising out o f  sale of 

intoxicating liquor by state or municipally operated liquor store or establishment. 95 ALR3d 
1243.

Common-law right of action for damage sustained by plaintiff in consequence of sale or 
gift of intoxicating liquor or habit-forming drug to another. 97 ALR3d 528; 62 ALR4th 16.

Liability of persons furnishing intoxicating liquor for injury to or death o f  consumer, 
outside coverage of civil damages act. 98 ALR3d 1230.

Choice of law as to liability o f  liquor seller for injuries caused by intoxicated person. 2 
ALR4th 952.

Employer’s liability for furnishing or permitting liquor on social occasion. 51 ALR4th
1048.

Social host's liability for injuries incurred by third parties as a result of intoxicated guest's 
negligence. 62 ALR4th 16



Sec 04 11010. License or permit required
(a) Except as provided in AS 04.11.020, a person may not manufacture, sell, offer for 

sale, possess for sale or barter, traffic in, or barter an alcoholic beverage unless under license or 
permit issued under this title.

(b) Except as provided in this subsection, a person may not solicit or receive orders for 
the delivery of an alcoholic beverage in an area that has adopted a local option under AS
04.11.491. If the area has adopted a local option under AS 04.11.491 (aXl). (2), or (3), or (b)(1) 
or (2 ), a package store licensee outside of that local option area may receive orders as provided 
under AS 04.11.150 but may not solicit in that area or receive orders through an agent or 
employee in that area. This subsection does not apply to a package store licensee who operates a 
package store in an area that has adopted a local option under AS 04.11.491(a)(2)(C) or (3)(C) or
(b)(2)(C). A person who violates this subsection is punishable upon conviction as provided 
under AS 04 .16.200(a) or (b).

(c) In a criminal prosecution for possession of alcoholic beverages for sale in violation of 
(a) of this section, the fact that a person possessed more than 12 liters of distilled spirits, 24 
liters or more of wine, or 12 gallons or more of malt beverages in an area where the sale of 
alcoholic beverages is restricted or prohibited under AS 04.11.491 creates a presumption that the 
person possessed the alcoholic beverages for sale
History -
(sec. 2 ch 131 SLA 1980, am sec. 1 ch 156 SLA 1988; am sec. 2, 3 ch 101 SLA 1995) 

Amendment Notes -
The 1995 amendment, effective July 1, 1995, rewrote subsection (b) and, in subsection

(c), substituted "12 gallons" for "45 liters," inserted "restricted or," and inserted a section 
reference.
History Reports -

For Senate letter of intent relating to the enactment of (c) of this section by sec. 1. ch.
156, SLA 1988 (HCS CSSB 371 (Jud) am H), see 1988 Senate Journal 2939.
AG Opinions -

A "cooperative" that purchases alcoholic beverages for its members and charges them the 
actual cost o f  the purchase plus a percentage "to cover administrative and shipping costs" is 
required to obtain a license under this section July 2, 1987, Op. Att’y Gen 
Decisions -

Editor's notes - Many of the cases cited in the notes below were decided under former 
AS 04.10.010 and earlier statutes.

This chapter sets forth the only conditions under w'hich a liquor license may be issued - 
for the sale of liquor within Alaska. In re Kaye, 11 Alaska 556 (1948).

Possession must be with intent to sell. - AS 04.11.010- 04.11.700 does not make it illegal 
to possess intoxicating liquors 'mless the possession is with the intention to sell the same in 
Alaska. Territory of Alaska v. 188 Cases of Mixed Intoxicating Liquors, 1 0  Alaska 414 (1944).

The right to sell liquor may be prohibited altogether - in Alaska. In re Kaye, 11 Alaska 
556 (1948).

For legislative history of liquor license legislation, - see K & L Distribs., Inc. v. Alaska,
184 F. Supp ~496 (D Alaska 1960), vacated, 318 F 2d 498 (9th Cir. 1963).

Interpretation of liquor license statutes. - Resort may be had to the legislative history of 
the liquor license statutes, evidenced by subsequent enactments and amendments, as an aid to 
their interpretation and application. K & L Distribs., Inc. v. Alaska, 184 F Supp. 496 (D.



Alaska 1960), vacated, 318 F.2d 498 (9th Cir 1963).
Constitutionality o f  AS 04.16.200. - When read in conjunction with this sect on, AS 

04 .16.200(b), governing the sale of alcoholic beverages by unlicensed persons, defines an offense, 
affords adequate notice of the proscribed conduct and the prescribed penalty, and satisfies due 
process requirements. Burnor v. State, 829 P 2d 837 (Alaska Ct. App 1992).

AS 04.16.200(b) as it existed prior to 1988 construed. - See Morgan v. State, 661 P.2d 
1102 (Alaska Ct. App. 1983)

Liability of licensee. - In the absence of a statute expressly imposing liability, a person 
was not liable to a wholesale liquor dealer for the purchase money for liquor merely because he 
owned the liquor license for the establishment where the dealer had sold the liquor. The 
protection of creditors of retail dealers in liquor did not come within the spirit or purpose of 
purely regulatory or revenue producing liquor license statutes. Sabre Jet Room, Inc. v. K & L 
Distribs., Inc , 384 P.2d 952 (Alaska 1963). For present provisions concerning the licensee's 
liability, see AS 04.16.150 and 04.21 030.

Availability of defense to accomplice. - If the perpetrator receives a profit, an accomplice 
may not avail himself of the defense to a charge of illegal sale of alcohol for one who does not 
profit. Kinegak v. State. 747 P.2d 541 (Alaska Ct. App 1987).

Purchasing agent defense. - A defendant cannot defend against a charge o f  selling alcohol 
without a license by alleging that he in effect acted as a purchasing agency by serving as a 
go-between between the consumer of the alcohol and a third-party seller, and is not entitled to a 
jury instruction defining sale as requiring a transfer of title from the defendant to the consumer. 
Herrera v. State, 753 P.2d 150 (Alaska Ct. App. 1988).

Evidence sufficient to convict of sale of alcohol and possession of alcohol for sale. - See 
Hernandez v. State, 691 P.2d 287 (Alaska Ct. App 1984).

Conviction and sentence upheld. - See Azzarella v. State, 703 P.2d 1182 (Alaska Ct.
App. 1985), Tuckfield v State, 805 P.2d 982 (Alaska Ct. App. 1991)

Sentence upheld. - Concurrent sentences of 240 days with 120 days suspended and 
concurrent fines of S3,000 with $2,000 suspended for sale of alcohol and possession o f alcohol 
for sale were not clearly mistaken. Hernandez v. State, 691 P.2d 287 (Alaska Ct. App. 1984).

Sentence of six months' incarceration as a condition of receiving a suspended imposition 
of sentence, upon conviction of one count of selling intoxicating beverages without a license in a 
local option area, was not clearly mistaken, where defendant had set up a commercial enterprise, 
although of short duration, and sold a pint of whiskey to a man who murdered a woman shortly 
after buying the whiskey. Wassillie v State, 790 P.2d 1385 (Alaska Ct. App. 1990)

Sentence modification. - A trial judge who sentenced a worst offender to two maximum 
consecutive terms of one year for conviction of one count of selling alcoholic beverages without a 
license and one count of possession of alcoholic beverages for sale in a local option area, with 275 
days o f  the first sentence suspended, was clearly mistaken in imposing consecutively the 
unsuspended portion of the offender's jail term for selling alcoholic beverages without a license, 
where the judge specifically commented at sentencing that the chances for the offender’s 
rehabilitation seemed good and that there was no reason to believe the offender would be inclined 
to resume a criminal lifestyle. In order to impose consecutive sentences that exceed the maximum 
sentence for the single most serious count, the sentencing court must expressly find that the full 
term o f imprisonment is necessary for the protection of the public. Peruski v. State, 711 P.2d 
573 (Alaska Ct App 1985).

Cited in Cleland v. State, 759 P 2d 553 (Alaska Ct. App 1988); Noah v. State, 887 P.2d



981 (Alaska Ct. App 1995).
Collateral Refs -

45 Am. Jur 2d, Intoxicating Liquors, sec. 114-227.
48 C.J.S., Intoxicating Liquors, sec. 90-116.
What constitutes "sale" of liquor in violation o f  statute or ordinance. 89 ALR3d 551 

Article Notes -
Editors Notes Section 5, ch. 136, SLA 1996 provides that "the Alcoholic Beverage 

Control Board shall hold a public hearing on or before January 1, 1997, for the purpose of 
discussing the alcoholic beverage licenses currently being issued by the board and the 
interrelationship between those licenses."



LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M January 17. 1997

SUBJECT:

TO:

FROM:

Civil liability for illegal alcohol sales - (HB 22)

Representative Ivan Ivan 
Attn: Tom

Michael F. Ford
Legislative Counsel

You have asked for a brief explanation of the effects o f  the above- referenced bill. The bill 
would impose strict liability on bootleggers, or people who sell alcohol without a license. 
The imposition o f  strict civil liability means that a person convicted of bootlegging would 
be liable for any civil damages regardless of the degree o f  care exercised by the bootlegger. 
This is in contrast to a situation where a person is liable only if negligence is proven. To 
prove negligence you must show a failure to meet a standard of care, whereas in strict 
liability the only issues are commission of the act and damages.

Also, civil damages wou'd include personal injuries as well as damages for a person's death. 
Assuming the intoxicated person does die as a result of a bootlegger providing alcohol, the 
deceased person's estate would still be able to recover damages from the bootlegger. See 
AS 09.55.570 and 09.55.580.

The imposition o f  strict liability is not common in our statutes and is often not favored by 
the courts. However, given the public health concerns addressed by the draft I do not think 
that there are any legal impediments to imposing strict liability in this situation.

Please contact me if you have further questions.

MFF:pl 
97-013.plm



Position Paper 

Tanana Chiefs Conference, Inc.

Subject:

Date:

Bill Number:

Sponsor:

Status:

Civil liability for illegal sale of alcohol

January 22,1996

House Bill 22

Representative Ivan

(H) Jud (single committee referral)

Issue: According the sponsor’s statement, current law seemingly

exempts those who sell liquor without a license (bootleggers) from any 

civil liability for the damages that may be caused by their illegal acts. 

The basis of House Bill 22 is to remove that exemption and make 

bootleggers strictly liable for their actions.

TCC Position: In the spirit of the War on Alcohol led by the Elders

and multiple convention resolutions calling for the crackdown on 

bootlegging, Tanana Chiefs Conference supports HB 22.



TANANA CHIEFS CONFERENCE 
BOARD OF DIRECTORS 

Resolution No. 96-13

BOOT THE BOOTLEGGERS AND DRUG DEALERS

WHEREAS, alcohol and drug abuse among the youth is the main contribution to all the
tragedies affecting the youth in our villages; and

WHEREAS, bootleggers and drug dealers in our villages are providing a deadly poison
to our youth; and

WHEREAS, a high number of suicides, teen pregnancies, murders and alcohol related
accidents are directly related to alcohol and drug abuse; and

WHEREAS, alcohol and drug abuse is destroying our culture and tradition;

NOW THEREFORE BE IT RESOLVED that the Tanana Chiefs Conference Board of
Directors direct staff to work with village councils to develop strategies to 
combat the alcohol and drug abuse problems; and

BE IT FURTHER RESOLVED that the VPSO’s, State Troopers and other law enforcement
agencies be requested to step up their efforts o f booting the bootleggers 
and drug dealers out o f our villages; and

BE IT FURTHER RESOLVED that this resolution is effective 3/14/96.

I hereby certify that this resolution was duly passed by the Tanana Chiefs Conference, Inc. Board 
of Directors on March 14, 1996 at Fairbanks, Alaska and a quorum was duly established.

C E R T I F I C A T I O N

Loretta Lolnitz 
Secretary/Treasurer

396-107.13

Submitted by: Youth Delegates
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TANANA CHIEFS CONFERENCE, INC.
BOARD OF DIRECTORS 

Resolution No. 95-40

ADVOCATING THE PREVENTION OF BOOTLEGGING AND SALE OF ILLEGAL DRUGS

WHEREAS,

WHEREAS.

WHEREAS,

WHEREAS.

WHEREAS.

WHEREAS.

the consumption o f  alcohol and use o f  illegal drugs is a m ajor cause o f  damage to the 
lifestyle o f  Native communities in Alaska; and

illegal sale o f  drugs and sale o f  alcohol hy “bootlegging” is widely known as having an 
extreme negative impact on the cultural, social, and economic well being o f  the Native 
communities in Alaska; and

tribal councils need technical assistance in developing tribal courts and ordinances as 
enforcement against ’llcgal sale o f  drugs and sale o f  alcohol by “ bootlegging"; and

laws should be written to make bootleggers and drug dealers accessories to crimes 
committed by the people to whom they have sold liquor or illegal drugs to; and

such laws should include the taking o f  any property o f  drug dealer or bootlegger bought 
In the profits o f  the illegal .sale o f  drugs and sale o f  alcohol hy “bootlegging" by the law 
enforcement; and

that use o f  alcohol and drugs offers nothing to our Native villages, but broken spirits, 
homes and families; pain suffering nnd death;

N O W  T H E R E F O R E  BE IT R E S O L V E D  the Tanana Chiefs Conference. Inc. Board o fD irec to rs  direct their staff
to a s s i s t  the I CC \il lages in de\ eloping and implementing ordinances against the illegal 
sale o f  drugs and alcohol, and

BE ST F U R T H E R  R E S O L V E D  that Tanana Chiefs Conference. Inc Board o fD irectors  request that G overnor
I ons Knowles and The State Legislature support the efforts o f  Rural Alaska in their light 

against alcohol and drug abuse; and

BE IT  F U R T H E R  R E S O L V E D  that Tanana Chiefs Conference. Inc Board ofD irectors  request that the State
l.egisla'ure eonsidei wiiticn l aw to m a k e  bootleggers and drug dealers accessory to 
crimes committed b> the people to whom they have sold liquor or illegal drugs to and 
confiscate propertx puuhuscd  In profits o f  the illegal sale o f  the drugs and alcohol

C E  R T I F I C  A T I O N

I hereby certify that this resolution was duly passed hy the Tanana C o n f e r e e .  Inc. Board o f  Directors on
March It'. I*»‘J5 at Fairbanks. Alaska and a quoim.; w.t, dub  i uablisllKl.A* , it « $k L A J , * ■ :V.A 7 **7 'j'.-y * * 4

» ■ .«I t.-ade 
i d  ’ i l i e  i s . a c t

k m  til.ni, 111 ’.ii t oi ,

395-281.49



TANANA CHIEFS CONFERENCE, rNC.
BOARD OF DIRECTORS 

Resolution No. 95-71

YOUTH DECLARATION OF WAR ON ALCOHOL AND DRUG ABUSE 

WHEREAS, alcohol and drug abuse causes many accidents and other tragedies: and 

WHEREAS, alcohol contributes to problems of child abuse, sexual abuse and domestic violence, and 

WHEREAS, alcohol and drug abuse contributes to low-self esteem: and

WHEREAS, alcohol and drug abuse contributes to high school drop out rates and loss of employment; 
and

WHEREAS, alcohol and drug abuse often causes families to break apart: and 

WHEREAS, alcohol and drug abuse threatens the Alaskan Native cultures:

N OW  T H E R E F O R E  BE IT  RESOLVED that the youth declare a War on Alcohol and Drugs 
and that the Tanana Chief? Conference. Inc. Board ofDirectors directs TCC staff 
to support in every way possible the Alaska Native Sobriety movement; and

BE IT FU RTH ER RESOLVED that the chain of passing alcohol and substance abuse between 
generations be broken.

C E R T I F I C A T I O N
I hereby certify that this resolution was duly passed by the Tanana ChLfs Conference, Inc. Board 
ofDirectors on March 16. 1995 at Fairbanks. A...ska and a quorum was duly established.

tonne Fleagle '  ’
Secretary/T reasurer

Submitted bv: Youth Delegates

395-281.89



TANANA CHIEFS CONFERENCE, INC.
Board of Directors

R e s o l u t i o n  No. 87-1 

Supporting Native Elders in Their Fight Against Alcohol and Drugs

WHEREASi there are ma n y  problems which threaten our survival as a Native

people, but none have such a devastating impact on our villages 

and families as does the problem of alcohol and drug abuse; and

WHEREA S, the use of a l c o h o l  and d r ugs  of fe r s  n o t h i n g  to our N a t i v e  v i l l a g e s

but b r o k e n  s pir its , b r o k e n  fa milies, pain, grief, s u f f e r i n g  and 

death; and

WH EREAS, the use of a l c o h o l  and d ru gs n e ve r  h as b e e n  and n e v e r  w i l l  be of

any v alu e to ou r N a t i v e  c u ltur e and N a t i v e  peop le;  and

W HE REA S, since its i n t r o d u c t i o n  fro m o t h e r  cult ure s, N a t i v e  e l de r s  have

w ar n e d  their v i l l a g e s  that a l c o h o l  and d r ug s are the g r e a t e s t  

threat to health, life and c u l t u r a l  valu es;  and

WHEREAS, as the k e e p e r s  and t e ac he r s  of N a t i v e  c ulture, the e l d e r s  of today

speak s t r o n g e r  than ever a g ain st a lc o h o l and d rug s and have 

c o m m i t t e d  t h e m s e l v e s  to b rin g their m e s s a g e  a ga in s t  a l c o h o l  and 

drugs to their v il l a g e s ;  and

N O W  T H E R E F O R E  BE IT R E S O L V E D  that the T a n a n a  C h ie f s  C o n f e r e n c e  B oa r d  of D i r e c t o r s  

reaue st that G o v e r n o r  St eve  Co wpe r and every A l a s k a  Stace l e g i s l a­

ture and m e m b e r  of A l a s k a ' s  d e l e g a t i o n  in C o n g r e s s  s up por t the 

e ff or ts  of the I n t e r i o r  v i l l a g e s  in their fight a g a in st  a l c o h o l  

and drug abuse; and

BE IT F UR T H E R  R E S O L V E D  that the T a n a n a  C hi ef s  C o n f e r e n c e  Board of D i r e c t o r s  

direct liC to pur su e state, federal, local, and p r i v a t e  sector 

funding to i n s t i t u t e  c o m p r e h e n s i v e  region wide a l c o h o l  and drug 

p r e v e n t i o n  p r o g r a m s  u t i l i s i n g  elders, c o n c e r n e d  v i l l a g e  v o l u n­

teers, v i l l a g e  c o u n c i l s  and yo uth  in e ac h v i l l a g e  and that these 

c o n c e r n e d  v i l l ag e  teams bp a f f o r d e d  tr ai ni n g  and o n g o i n g  support; 

and

BE IT F U R T H E R  R E S O L V E D  that the V i l l a g e  C o u n c i l s  and v ill age  c o u rt s  pass o r d i­

nances a ga i n s t  alcoh ol mil dr ugs  and s t r i c t l y  e n f o r cp  these 

o r d i n a n c e s  t hr oug h their v il l a g e  courts; and

BE IT F U R T H E R  R E S O L V E D  to p r o t e c t  our c h il d r e n  and families, V i l l a g e  C o u n c i l s  and 

co u r t s s t r o n g l y  c o n s i d e r  the use of t r a d i t i o n a l  N a t i v e  j u stic e 

m e c h a n i s m s  and b a n i s h  b o o t l e g g e r s  and drug p u s h e r s  from our 

vi lla ge;  and

BE IT F U RT H E R  R E S O L V E D  eac h sc h o ol  in each v i l la ge  i ncl ud es  a c o m p r e h e n s i v e  d rug 

p r e v e n t i o n  to their c u r r i c u l u m  and a c t i v e l y  imp lement p r e v e n t i v e  

e d u c a t i o n  at t?very gra de level; and

BE IT F U R T H E R  R E S O L V E D  as an e x a m p l e  to our c hi l d r e n  and to eac h other, no 

alcohol to be s e r v e d at any TCC fu nc ti o n  from this day forward; 

and

CNV-1.1



BE IT FU RT HE R  R E S O L V E D  any TCC  e m p l o y e e  d e t e r m i n e d  to ha ve  a d r u g  or a lc o h o l

p r o b l e m  be giv en the op ti on  to r ec e i v e  tr ea tm e n t  or be i m m e d i a t e l y  

t e rm i n a t e d  from e m pl oy m e n t ; nnd

BE IT F UR TH E R  R E S O L V E D  each N a ti v e  p e r s o n  of s t r o n g  b o d y  and m i n d  lend t heir hand

to h el p  their elde rs and v il la g e  l en der s in this, their most

se r i o us  tas ; and

BE IT F U R T HE R  R E S O L V E D  for the s piritual we ll  b e in g  of our c h i l d r e n  and fam ili es 

and for the s u rv iv a l  and s t r e n g t h e n i n g  of cur  v i l l a ge s,  fr o m  this 

day forward, let it be k no w n  that the e l d e rs  of the A t h a b a s c a n  

N a t i o n  have d ec l a r e d  war on all  those w h o  are a s s o c i a t e d  wi th

al co ho l  and dru g abuse.

C E R T I F I C A T I O N

I h e r e b y  c e r t i f y  that this r e s o l u t i o n  w as d u l y  p a s s e d  by  the Tar.ana Chi efs  

Con fe r e n c e,  Inc. B o a r d  of D i r e c t o r s  on M a rc h  19, 1987 at F ai rb a nk s ,  A l a s k a  and a 

q u o r u m  w a s  duly  e sta b l i sh ed .

S u bm i t t e d  by: E l de r D e l e g a t e s

Jaisv N r r t h w ^ v  

S e c r e t a w - T r e a  s ur er 

T a n a n a  C h i e fs  C o n fe re n c e ,  Inc.

CNV-1.2
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3 . 0 6

I will now define "legal cause" for you. A legal cause of 

harm is an act or failure to act which is a in

3 . 0 6  LEGAL CAUSE

bringing about the harm. An act or failure to act is a 

substantial factor in bringing about harm if it is more likely 

true than not true that:

1. the act or failure to act was so important in bringing 

about the harm that a reasonable person would regard it as a 

cause and attach responsibility to it; and

failure to act.

[There is, however, one exception to the requirement that 

the harm would not have occurred but for the act, or failure to 

act, or the defendant. If two forces operated to cause the harm, 

one because of the defendant and the other not, and each force by 

itself was sufficient to cause the harm, then the defendant's act 

or failure to act is a cause of the harm if it' was so important 

in bringing about the harm that a reasonable person would regard 

it as a cause and attach responsibility to it.]

This instruction should be used as the "proximate cause" 
instruction. The bracketed paragraph should be given in 
appropriate circumstances. See Comment to Instruction 3.07.

If concurring or superseding cause is an issue, the 
instruction for those doctrines should be given immediately 
following this instruction. See Instruction 3.07.

This instruction is derived from Restatement (Second) of 
Torts § 431 (1965) . "Proximate" is a term that may be meaningful

2. the harm would not have occurred but for the act or
[
b

Use Note

Comment

REVISED 1 9 8 8



3 . U 6

to lawyers because of familiarity with the concept, but it is not 
so understood by jurors. All too often "proximate" confuses 
rather than enlightens the layperson trier of fact.

"Legal cause" language and the "substantial factor" rule 
have been used in Alaska. See Sharp v. Fairbanks North Star 
Borough, 569 P.2d 178, 181 (Alaska 1977); State v. Abbott, 498
P.2d 712, 727 (Alaska 1972). ,

The definitions of legal cause and substantial factor are 
consistent with the Restatement position. See Restatement 
(Second) of Torts § 430 and comment d, § 431 and comment a 
(1965), as cited in Sharp v. Fairbanks North Star Borough, 569 
P.2d at 181, and in State v. Abbott, 498 P.2d at 727.

In City of Fairbanks v. Nesbett, 432 P,2d 607 , 610-11
(Alaska 1967) , the Supreme Court stated that it is not necessary 
for the actor's conduct to be "the" legal cause of an injury, it 
is only necessary that such conduct be "a" legal cause.

While several Alaska cases have endorsed the "substantial 
factor" test, the Alaska Supreme Court did question this test^to 
a certain degree in McCarthy v. McCarthy ,̂ *js'7 P.2.d ,
Op. No. 3285 (Alaska, April 1, 1988). The case involved an
automobile accident in which both the plaintiff and defendant 
were negligent. Both parties1 negligence was a. "but for" cause 
of the accident. However, despite the fact that there were no 
attenuating causation facts, the jury concluded that the defend­
ant's negligence was not a "substantial factor" in causing the 
accident. The supreme court reversed, holding that no reasonable 
jury could have found a lack of legal cause. Id. at 3.

The court in McCarthy first recognized that the "substantial 
factor" test has been criticized. Id. at 4-5 (quoting W. Keeton, 
D. Dobbs, R. Keeton & R. Owen, Prosser and Keeton on the Law 
of Torts, at 278 (5th Ed. 1984) . The court states that this 
criticism "seems valid", Id. at 5, but finds it unnecessary to 
make a definitive ruling on the test because the case presented 
none of the "unforeseeable or indirect consequences as those 
presented in the classic case of Palsgraff . . . . "

In conclusion, while the court questions the substantial 
factor test, it neither invalidates the test, overrules prior 
cases endorsing the test, nor suggests an alternate test.

REV ISED  1 9 8 8



3.07 MULTIPLE CAUSES/SUPERCEEDING CAUSE

There may be more than one legal cause of harm. A person's 

negligence may combine with another cause (either the acts of 

another person or some force of nature) to produce harm. If you
r

find a person's regligence is a legal cause of harm, that person 

may not avoid legal responsibility merely because some other 

cause also caused or helped cause the harm.

(However, (defendant) (plaintiff) claims that (his) (her) 

(its) conduct was not a legal cause of (plaintiff's) 

(defendant's) harm and that another cause was the superceeding 

cause of the harm. In order for (defendant) (plaintiff) to 

prevail on this claim, you must decide that it is more likely 

true than not true that

1. the harmful effects of tYa other cause occurred after 

the (defendant's) (plaintiff's) negligence;

2. the other cause was not reasonably foreseeable; and

3. the other cause brought about harm different in kind 

than what could be reasonably expected from (defendant's) 

(plaintiff's) negligence.

If you find that any of these things are more likely true 

than not true, then you must find that the defendant's conduct 

was not the legal cause of the harm.]

Use Note

This instruction should be given immediately following 
instruction 3.06, if appropriate.

The section starting with the second paragraph should be 
included only in cases where the facts present an issue of an 
intervening cause which may be a superseding cause.

3 . 0 7
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3 . 0 7

Comment

In City of Fairbanks v. Nesbett/ 432 P.,2d 607 (Alaska 1967) , 
the Alaska Supreme Court held that it was proper to find a
defendant’s negligent conduct was the legal cause of plaintiff's
injury if the negligent act was a substantial factor in bringing 
about the injury. 432 P.2d at 610. The court further stated
that it is not necessary for the actor's conduct to be the only 
legal cause of an injury for liability to attach to the actor. 
432 P.2d at 610-611. The court in State v. Abbott, 498 P.2d 712 
at 726-727 (Alaska 1972), explains that this is consistent with 
the position taken by the Restatement (Second) of Torts § 430, 
comment d at 428 (1965).

The court, however, has recognized a significant exception 
where two forces are operating to cause the injury. If one force 
is the defendant's negligence and the other is not, and if each 
force itself is sufficient to cause the injury, then the 
defendant's negligence may be found to be a legal cause of the 
harm. See State v. Abbott, 498 P.2d 712 at 727 (Alaska 1972),
citing Restatement (Second) of Torts § 432(2) (1965).

Furthermore, if the harm to the plaintiff would have 
occurred only with the concurrence of the negligence of the 
defendant and any other actor, but would not have occurred if 
either party had been exercising reasonable care, it is proper to 
impose liability on the defendant. State v. Abbott, 498 P.2d 712 
at 727 (Alaska 1972).

Alaska, however, has recognized that there is a point at 
which an intervening act may become the superceeding legal cause
of the plaintiff's injuries. See City of Fairbanks v. Nesbett,
432 P.2d 607 , 611 n. 7 (Alaska 1967); Sharp v. Fairbanks North 
Star Borough, 569 P.2d 178 at 182 (Alaska 1977) (adopting the 
Restatement (Second) of Torts definition of intervening force and 
superseding cause).

The Restatement (Second) of Torts § 442 (1965) formulation
of six factors to be considered in determining whether an
intervening cause is a superseding cause is quoted in Sharp v. 
Fairbanks North Star Borough, supra, 569 P.2d at 183. These
factors should be considered in appropriate cases.

Only in exceptional circumstances is the duty to prevent 
harm to another threatened by an actor's negligent conduct 
shifted to a third person, so as to make that third person's 
conduct a superseding cause of the harm. Osborne v. Russell, 609 
P.2d 550 (Alaska 1983) .

If there is a basis for diversity of opinion among reason­
able persons as to whether a third party's actions constituted a
superseding or intervening cause which would relieve the defend­
ant of liability, the jury may decide the issue. City of
Fairbanks v. Nesbett, 432 P.2d 607 , 610 (Alaska 1967).

R EV ISED  1 9 8 8
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Alaska ii>tate Jfyouxz of &epresentattbes; 
^outfe 3Bifitrtct 39

Session 
A laska State Capital 

Juneau. A laska 99801 -1 182  
Phone: (907) 4 6 5 -4 942

C H A N G E S  IN  CSHB 22 ( ) ,  D R A FT 0-LS0148\K, D A T E D  1/12/97

There have  been a num ber of changes in CSHB 22, Draft LS0148NK, from  the 
o rig in a l b ill. The changes a d o p ted  in the com m ittee su b s titu te  w ere 
recom m endations from House Judiciary Com mittee members, the D epartm ent of 
Law and House Judiciary staff.

SECTION 1

Language was added to explicitly express the intent of the original bill.

• A person who sells or barters alcohol illegally is strictly liable (1) to the recipient 
or another person for civil dam ages and  (2) the cost to the state or political 
subdivision of the state to criminally prosecute the person receiving the illegal 
alcohol.

• The person w ho receives the illegal alcohol m ust be under the influence and the 
alcohol m ust substantially contribute to the civil damages.

• A definition of civil damages under subsection (b) includes dam ages for personal 
injury, death  or injury to a person's property  to include the state or political 
subdiv ision .

• A person w ho illegally sells or barters alcohol cannot use as a defense that the 
recipient voluntarily consum ed or was voluntarily under the influence.

£E£TLQN.2

This new  section parallels sect' in  1 of the draft committee substitute and addresses 
civil liability of a person who se. j  or barters a controlled substance as defined under 
AS 11.71.900.

Representative Ivan M. Ivan

Interim 
P.O. Box 137 

Akiak, Alaska 99552  
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thi* State to assume custody over "any » 
who had needs the child's parents could 
meet." Opinion nt 1211. As noted nlnive, I 
agree that such u reading would l>e Iiki 
hroud. That does not menu, however, that 
this court's reading ia correct.

The court argues that the Iw llrr way to 
Interpret subsection (A ) ia *9n accordance 
with its plain intent . . . "  Opinion nt 1241. 
I agree. I read subsection (A ), however, to 
express u different intent.

Because the court misinterprets subsection 
(A), it erroneously concludes that Inability Is 
Irrelevant lo a C IN A  abd ica tion  under that 
suKsectlon. To repeat, the inability to cure is 
relevant to both conditions which huve to Ik* 
met under su lwdinu (A) in ji case like this. 
Tliere must first lo* no parent or other eligi­
ble caregiver who is in fact "caring" at pres­
ent for the child, i.e., there must Ih* a present 
failure o f care. Second, there must Ik* no 
other parent or caregiver "willing to provide 
care" if the child's custody were to Ik* 
changed to some other eligible caregiver. 
The court erroneously reads “ rfinng" and 
"willing to provide care** to be two separate 
alternatives. It reads willingness as a sub­
stitute for ability. Its reading fails to distin­
guish betw\*en the status quo nnd the future. 
Assuming the current caregiver is presently 
failing to provide the necessary can*, a C INA  
adjudication is nonetheless inappropriate if 
pome other eligible caregiver is aide to pro­
vide care in the future. Willingness alone is 
no substitute for an ability to |H*rfomi. The 
court looks at willingness in isolation, nnd 
fails to give appropriate weight to the rluuso 
"to provide care."

For these reasons, this court should not 
overrule its prior opinions in which it found 
Inability lo provide care to in* relevant to a 
aul«ection (A) inquiry. .SVr A M. e. Stair, 
891 P.2d 816, 824 (Alaska I T O ; In rr 
T.W .lt, 887 I\2d 941, 1M6 (Alasku 1!KM); In 
rr J .L F ,  828 P 2 i\ I (Ml, 170 (Alaska I T O .  I 
would consequently disavow the language in 
F.T., 802 P.2d nt 860, hy which the court 
rejected an argument that inability to care 
could support u finding that a chilli was

C INA  under sutacrlion (A). I would not 
overrule the explicit holding in F.T.

In the case now In'fim* ox, the record dm** 
not warrant a finding that S.A. und I). A. are 
C INA  under AS 47.10.01U(hM2)(A>, because 
the facts do not Justify a conclusion that N.A. 
was. at the lime of the trial, unable or unwill­
ing to provide (Ik* kind o f cure contemplated 
under sulvsoclinn (A). I consequently agree 
that the termination o f N.A.’s parental rights 
should Ik* reversed.

Phillip CHOKW AK, Appellant,

I .OH W OIU .KY  nnd Knn 
Worlcv, Appellees.

Nn. U 1 3 3 .

Supreme Court of Alaska.
Munch H, 11HK3.

Minor who was injured in automobile 
accident ufter he consumed alcohol at party 
brought personal injury action against hoKts. 
The SiqHTior Court, Third .Indicia! District, 
Anchorage. Dana FiiIk*. J., granted nummary 
judgment for hosts, and minor ap|M*aled. 
The Supreme Court, Matthews, J., held that: 
(1) statute granting immunity to "a jierson 
who provides alcoholic beverages" is not lim­
ited to licensees and grunts civil Immunity to 
social hosts who provide liquor to minors; (2) 
in light of such statute, cause of action for 
civil damage* could not Ih* implied under 
criminal statute dealing with furnishing hIco-

C IIOKW AKCII««**I2 |*l.t
hoi to minors; and (8) rational basis existed 
far conferring immunity on mh’m I hosts.

Affirmed.

1. Intoxicating I.iquors 0 2 9 9
Statute conferring upon "a penwni who 

prnvldfs alcoholic beverages" to another civil 
immunity from liability for injuries resulting 
from intoxication o f that |H?rKun encompasses 
social hosts who proride liquor to minors, 
notwithstanding contention that legislative 
history of statute indicated that il was aimed 
• ly nt licensees ami that applying it to 

m» licensees who unlawfully furnished liquor 
to minors reached alisurd result. AS  
M 2 1.(120.

See publication W ind* aiu l i'llliiM'v
foi ollici (ntlii iul looM ilu 'lliills  and dl t
Inilinnv

2. S ta tu te*C 3 |S I(I I
In interpreting statute, objective is to 

determine intent of legislature, with due re ­
gard for meaning that language employed in 
statute conveys to others.
3. Statutes c = 2 17.1

The plainer the language o f the statute, 
the more convincing contrary legislative his­
tory must Ih*.
I. Action c=»5

Private cause of action for civil damages 
ogainst social host who illegally provides al­
cohol to minor could not Ih* Implied from 
criminal prohibition on furnishing alcohol to 
minors in light of subsequent legislation ie- 
fleeting apparent legislative intent to grant 
brand immunity from civil liability to those 
who provide alcohol to minors. AS 
Ol.lG.OTiKu), IH.21.020.
5. Action 0 5

Cause o f action "implied" from criminal 
statute generally cannot Ih* harmonized With 
later statiilo expressly abrogating civil liabili­
ty.
fi. Constitutional bow  0 2 1 6 (1 ) ,  mill I »

In context o f equal protection and due 
process challenges, rational basis existed for

v. W O ltl.KY  Al,.-k.i 1‘J  | ‘ l
124* IAUk« ONSI

staiute granting civil immunity to nonlicen 
his's. e.g.. social hosts, who furnished alcohol 
lo iiiliioiv. such Itiimonily rotiM rationally be 
kiseri "i» view that il is lilide iwhli; uflei'l'ei 
emv with nonual liospitalit.v require <**cial 
hosts to monitor gttests' nlcoh*»l con.-uroptmn. 
and primary »cU»r n*pnnsddr for Imrin 
caused by drunken iwrwui i* drunken |«ei>nn. 
C o M . A ii. 1 .<>* 1 .7 ; AS t»l -M.trju

7. ( ’onhtllulionul U w 0 2 T « t ; l
If any conceivable legitimale public |»«d»- 

ey for enaclinenl Is eillter ippaivul »»r of­
fered. enactment will survive due process 
scrutiny miller Alaska ConstI'utiou mi long ns 
factual basis fi.r justification is not disproved. 
Const. A il. I. V 7.

S. Const It id ioiu i l l.uw o»jr t_H2i
Milder relaxed, cntlmv h~ l lor •l» t«*i 

mining whether enact men* violal*** equal 
pi election provision uf Alil*l.i Coiirte.nlIon. 
court inquires as to whether qllMfoiled das- 
siticalioii ha.- legitimale g«*> eminent id pur­
pose and whether there e  f ur and sob-lm i- 
tiul h'l.ilkinship beiwei-n l ie  e t and the
reason. Const. Ait I. * I

Ap i«m I from tho Sii|H*ri*ir CmiM "f the 
State of Alaska. Thild .Itabiial Di-tnet. Air- 
cliorage. Dana Fill a*, .hidg"

Michael W. Flanigan, Walthei ,V pl.iliigUO, 
Amiionige. for Appellant.

Paul W. Waggoner, I give Dflices of Paul 
Waggoner. Aniioirng.e. for -\p|*'lle* >.

Before MDDIIK. C .J., and BAIHN» tWIT/., 
MATrilFAVS. <il.M ITO N  mid 
> :A S T A n ;n ..M .

tlF IX lO X  

M ATO IKW S . Justice.
i fa  f r s . \ x i)  i  */.'/» i :f ih  y i ;s

Phillip Chokwak, ii minoi. iii • uib'Xt* 
cated at a party hosted bv l.e - mill K»*l»
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Worley. T lic W orleys, aces I f , and 17, had 
rumished u hoc o f hear and a punch drink 
mixed with grain alcohol fo r their classmates 
at Wasilla lli>'h .School. Approximately sev­
enty-live to a hundred people attended the 
party. The Worleys did not limit the avail­
ability o f ale .->1 to any o f their underage 
guests, and did .ait restrain their intoxicated 
guests from driving. While driving from  the 
party Chokwak was in an-automobile acci­
dent in which he suffered permanent para­
lyzing injuries. He sued the Worleys fo r 
proriding intoxicating liquor <o him. The 
Worleys moved fo r summary judgment, 
claiming statutory immunity from  civil liabili­
ty under AS O-t.21.020. Their motion was 
grunted and judgment was entered in their 
favor.

Chokwak appeals. Two arguments are 
presented: first, that AS 01.21.020 does not 
grant civil immunity to social hosts who un­
lawfully provide liquor to minors; and sec­
ond, that i f  the statute does grant civil immu­
nity to hosts who unlawfully furnish liquor to 
minors, the statute so completely lacks ra ­
tionality that i l is unconstitutional.

I I .  D ISCU SSIO N

A. Dues A S  V i.‘JI.0 J0  (Iran i C i r i l  lin in u - 
n itlj la  Socia l lla x ls  Who I'rav iilc  l*i- 
i/nor to M in o rs !

I l l  We tarn first to th statutory ques­
tion. a°  n* 21.020 provides

A perso-* who provides alcoholic I lever­
ages to .lo tlier person may not lie held 
civilly liable fo r In juries resulting from  thp 
intoxication o f that person unless the ficr- 
son who provides the alcoholic beverages 
holds a license authorized under AS 
0-1.11.080-0-1.112220. o r is an agent o r  em­
ployee o f such a licensee ami

(1 ) the alcoholic beverages are provided 
to a (terson under the age o f 21 years in 
violation o f AS 01.10.051, unless the licen­
see. agent, o r employee secures in goad 
faitli from  the person a signed statement, 
liquor identification card, o r driver's li­
cense meeting Hie requirements o f  AS

(11.21.050(a) and (h), that indicates that the
person is 21 years o f age o r older, or

(2 ) the alcoholic beverages a re  provided
lo  a  drunken person in violation o f AS
oi.io.om
Although the phrase “ a person who pro­

vides alcoholic (leverages" is not limited to 
those wlio are licensed to provide alcoholic 
beverages, Chokwak argues that it should lie 
construed to lie so limited. He contends that 
Hie legislative history o f section .1)2(1 indi­
cates that i l was aimed only at licensees. 
Further, lie argues that reading the statute 
to apply lo  nnnlirenseos who unlawfully fur­
nish liquor to minors reaches an absurd re­
sult which i iiulil uni have been intended hy 
(lie  legislature because it lacks any rational 
basis nnd is against public policy, in reply, 
the W orleys argue that section .020 should lie 
read litera lly and as so "  .id it precludes a 
civil nvtioo against a noiiliceiisee fo r furnish­
ing liquor to minors; that this cunrt has in a 
number o f  eases indicated that section .020 
immunizes social hosts front civil liability; 
and Hint social host immunity is ii permissi­
ble legislative objective.

Chnkwak's argument that the Icgirlalure 
intended section .020 to apply only to licen­
sees is supported hy some o f the legislative 
history o f llie  statute. Section .020 was en­
acted in IIW0 us part o f an act which compre­
hensively rcvixed Hie Alaska Statutes per­
taining to alrolio lie beverages. Ch. Oil, 
S I.A I0S0 . Section .020 was ii new pinvision. 
See S 5, eli. O il. SI.AHISI), The scclinn-hy- 
seelion analysis o f  the net prepared hy the 
Senate Judiciary Committee states Hie legis­
lative intent o f section .020 as follows:

It is the intent o f this section Hull a licen­
see. la’s agent, o r employee who lawfully 
furnishes an alcoholic beverage to a person 
who is IP years o f  age o r older, o r a person 
who is not drunken, may not lie held ci illy 
liable fo r injuries resulting from  the con­
sumption o f said alcoholic beverage hy the 
above described person- o r a third party.

Senate Journal Supp. No. i ' l at 20 ’>
Senate Jou rnal Old.

12,21 In interpreting a statute the objec­
tive is to determine the intent o f the legisla-

C IIO KW A K
CO?U»9I2 0.2,1

lure, with doe regard fo r the meaning that 
the language employed in the statute conveys 
lo others. Mttrlow  c. M im ic i/w lH y  o f  An - 
choraye, MS!) !'.2d 59!). (502 (A laska ItliWl. In 
the process o f interpretation we have "re ject­
ed a mechanical application o f the plain 
meaning rule in favor o f a sliding scale ii|>- 
proach." I 'rn in su la  M n rkrH ny  .-iss'o r. 
Slulr. 817 P.2d 017. 022 (Alaska l i l l l l ) .  Un­
der the approach we use, the plainer the 
language o f the statute, the more convincing 
contrary legislative history must lie. M ur- 
low. 83!) f'.2d i l l  1102.1

The phrase "a person who provides alco­
holic beverages" employed in section .1)21) is 

_> certainly broad enough to cover social hosts 
and other iioiilivrnsre providers u,; well as 
licensees. On the other hand, the seetiiin-hy- 
section analysis specifically limits, as a mat­
ter o f legislative intent, the coverage o f sec­
tion .020 to licensees, indeed to licensees who 
“lawfully furnish alcohol lo  others." I f  the 
section-by-section analysis were Hie only leg­
islative history available a close question 
would lie presented as to whether it is su ffi­
ciently convincing lo  require tliat section .t)2u 
be interpreted to apply only to licensees. 
However, there is other legislative hlstqry 
which points to the conclusion that the legis­
lature intended section .020 lo  apply to nuiili- 
ccnsces and thus weakens the impart o f the 
section-by-section analysis.
I. O u t discussion  in Stale e. Alel ,  M l* I * I  .'O l 

2 09  tl. 4  (Akiskn 1*182). p rov ides n Inilt l t’ splm ili- 
linn (o r  the m ethod  w e have ndnplcd

1 lie tine issue in inlvipicUiip vonvtvd In i is 
ills- conllii'l between llic olvnoior die ellinhpp 
twdv intended nnd die nli-noinp moseyed In 
others 2A .Snllierland, Slnlnl'Wl tim elnM itm  
A 48.02,10 IS -5  (4 |I , ed 1*1711 'H ivm n llM  is 
between wind die scndei ntc.nu nod wlmt die 
receiver uitderMtolds. /*/. ft 48.08. ,,i 22. Die 
"plain meaning”  role has its basis lo O i k  con- 
Oivi. Obvious1 . there are elements nt indair-
l.vss wlictc le; dative inleill Is llseil | , , m is die 
apparent meaning til .Madllmv winds /,(
0  4 8 .0 2 . nt 1 8 5 -8 0  This lias led som e m em ­
bers id lilt* jm lieinry In re ject tnm plvlel* d ie  
consideration  id legislative inlvid ju s tisv  
H olm es m ice  rem arked  d ia l "w e d o  nnl m  
q u ite  w li.il d ie leg is latu re to e ao l. w e ask mils 
wlial d ie statute m eans."  I ll A 4 8  0 7 , ,0  .'O 
Oil llie od te i h and , must d ec is ion s speak m  
term s **l legislative intent us d oudd itp  else 
m ao , -ed  in io tei p re ta lion  h i  

N eithe r e sn em e  esp iesserl alsIV, p im id e - a  
le a lis iie  and w orkab le nppitgie li to  ih r  u , o o -

v. WORLKY Alaska 1251
1218 141,1 k. 10101

The same legislature that passed llie  ael 
containing section .020 also passed another 
net which was in substance itlenlicttl to ser- 
liop .1)20. T liis act, House t'oouoittee Soli 
s tito le fo r Committee Se lis liln to fo r Senate 
Hill (HCK CSSMi 115 (R o les ) (S l l l t  d, woillil 
Itiivo added a new seet'oo. AS Il!).(i5.l)!)7, to 
the Alaska Statutes, part (a) o fw ltieh provid­
ed:

(a ) A person who provides intoxicating 
liquor to an individual may not In* held 
civilly lialde fo r injuries resulting from  Hie 
intoxication o f that individual unless

( I )  that person holds a license autho­
rized under AS (M .lfM KSM IUO .IIIi, o r is 
an agent n r employer n f stleh a licenser; 
ami

12) the intoxicating liquor is provided lo 
;m individual under the age o f I!) years in 
violation o f AS ut.l-ri.ti2li(ii), 0 l.l5 .m i!lfd ) o r 
lkt.l5.IINU, un less the licensee, employee, o l’ 
agent secures in good faith from  I lie indi­
vidual a signed statement, liquor identifica­
tion enrd, o r driver's license. H urling  the 
requirement- o f AS Ol.lo.OtiOtd), AS 
IN.On.JlOlu), o r AS (H.I5.(Hi5, rcs|H'rtivrly, 
and indicating that the individual is I!) 
years o f  age n r older; o r

CH provides intoxicating liquor to an iu- 
loxira lcd person h i violation o f  AS 
01,15.112! link

fil iu lm ii o l llie m ivnl .m il lo r .m m r ,ip pm .u  l ie , 
in d i r  Mlei p n  iu lio ii o l e o a r ln l  law I'.o i ,4  
III,- p r ,,l,li io  si, n o  lln m  im ilnpnlll I 'rm r  n 
tt’I .O iir  io in  , pi W on ts  boss'* on  u ip lH s ii 
lile’,1 Hill)*; u h n t is clem  lo  one p r is on  is um liir 
iiitos anil ohw  in*1 to  .o io ilir* / ,/ A 48  0.*. m 
•I 8 As one IOIIII s i,, |,-it "W e think llie s |,i( 
o le  Is e l u o  00 lls  I.,, s Iiiii - l in e  w on ts m e  
lu e ss s .H , Is j , i r e ,,11 noil ninltiginn is u u 'lum e  
e on e rp l, we it.iw l in o  m  d ie  leg isk iliie  h isim v . 
nm itllul lti.il llie p l u o r i  llie  l.m ro .ig e . d ie 
ii io iv  v im iow o ig  v**'0i-o> Irg is lm oe  In s io ii 
iimisi lie .' / 'm o ,I Su iev  i U io n , / N’nio-s .S/srl 
I ’, , , , , . .  4 8 2  I 2d  4 to . 4 4 4  (7 tli t o  1,«»•»/. ilrioed  
4 1 4  IJ.S. *•(>■». 1 4  N i t  2 2 1 . tg I. I d  2d  147 1 1 'I7U  In nnl n  • • nt iles lsion  o l S h il l -  e. C m  
of / / lo o ts  0 2 7  I 'J t l 1047 . 104*1 o  o  lAl.lskn 
1‘iS l l ,  sse o tle ip is 'ie il \mlli .X/,*,v f/tom oe l, ' 
No/Ho / ' . O n  n o n , ( » > , ' .  4X8 I* 2 d  8 1 4 . 8 1 0  II 7 
lAlnskn |4 7 x * | ns lim in g  utlnpletl nisi sueli n 
sliding sen lr ip p io . ,t li ns .iitlso l.l lv d  in (/m /rd  
' M o  S le d

4

4
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HCS C SSB  110 (Ru les ), 11th Leg. 2nd Sess. 
(May IB, MHO).

On June 20 ,1980 , the Governor vetoed this 
net. His veto message is significant. It 
states:

1 have vetoed HCS CSSB  115 (Ru les) 
(re lating to the civil liability o f  providers 
o f intoxicating liquor) inasmuch ns llie  
Department n f Law  hns advised me that 
among other undesirable features it will 
significantly reduce the liability o f those 
illega lly  dispensing nlcohol ns well ns 
those dispensing it legally.

1980 Senate Journal 1744. Ten days la te r 
the Governor signed FC  CSSB  289 which 
became chapter 131 SLA  1980. See 1980 
Senate Jou rnal 1753. Section 5  o f this net 
became AS 01.21.020, which, ns nuted, con­
tained language identical in substance to that 
o f  the vetoed HCS C SSB  115 (Ru les).1

The Governor's veto message shows that in 
the view o f  the Governor nnd the Depart­
ment o f Law, SB 115 applied to nonlicensees. 
SB  115 d ill not reduce the liability o f licen­
sees dispensing nlcohol illegally. However, if 
applied to nonlicensees it did reduce their 
liability, fo r  no longer would they l e civilly 
liable fu r giving liquor In an intoxicated per-
2 . S ection  13 o f  FC  C S S B  2 3 9  repea led  AS 

0 9 .6 5 .0 9 7 , ad d ed  by  H C S  C S S B  115 (R u le s ), 
enntinttent upon  the la tte r tnkinp effect, §  17. 
FC  C S S II  2 3 9  As 115  d id  nnl take effect b e ­
cause o l th e  G overn or 's  veto, n e ith e r  d id  secliun  
13 The legislative jo u rn a ls  d o  nut ind ica te the 
G ove rn o r 's  reasons fo r  signing a bill into Inw  
w ith language nearly id en tica l lo  tha t s o  recen tly  
vetoed. W e  will not specu la te  on  Ills reasons fo r  
doing so.

3 . A lthough ib is m in t  h ad  not ru le d  as o f 19X0 
that one w h o  p iov id ed  liquor un law fu lly  c ou ld  he 
civilly liab le  Ini in ju iic s  s o  c a u sed , the Un ited  
States D istric t C m iit fo r  llie  D istr ic t o f A laska 
had  so ru le d , app ly ing A laska law . W n u v  r. U nit- 
t i l  S tale*. 3 5 5  F .S upp . 7 5 6  (l> A laska 1973 ), an d  
the Alaska Attorney G cn cru l c o rre c tly  op in ed  that 
this court w ou ld  so  ru le . 0 |» . A tl'y  G en ., 4 /2/79 ,
J -6 6 -5 6 9 -7 9 .  W e d id  s o  in N u zurtitn  v. Uric. 63H  
l* 2d  671 (A laska 19X1)

4 . Senate B il l 115 as  in trodu ced  hy S en a to r Z ie ­
g ler on Feb ruary  7 . 1 9 7 9 , p rov ided :

F o r an  Act en titled : "An Act re la ting to  the  
civil liability o f g ra tu itou s  servers  o l a lc o h o l­
ic beverages ."

son o r minor.-1 Thus the veto message state­
ment that SB  116 would significantly reduce 
the liability o f those dispensing ulcohol ille­
gally only has meaning i f  the act applied to 
nonlicensees.

There is evidence that the legislature be­
lieved that SB  116 applied to nonlicenxees. 
As originally introduced by Senator Ziegler, 
immunity fo r social hosts was its sole piir- 
IKise.1 The hill went through vurious meta­
morphoses. When it arrived nt the House 
Rules Committee it provided in relevant 
part:

*Sec. 2. AS 09.65 is amended hy adding 
a new section to  read:

Sec. 0tl.fi5.097. L IM IT A T IO N S  ON 
T H K  C IV IL  L IA B IL IT Y  OF LA W FUL 
B E V E R A G E S  PR O V ID ERS , (n ) A 
person who provides tin intoxicating li­
quor to an individual may not Ih? held 
c ivilly liable fo r injuries resulting from 
the intoxication o f that individual unless 
the intoxicating liquor is furnished to 
that individual in violation o f a law pro­
hibiting furnishing intoxicating liquor to 
a m inor o r un intoxicated person.

I K ’S CSSB  116 (Finance), 11th Leg., 1st 
Sess. (Apr. 29 ,1979 ).

B H  IT  E N A C T E D  BY  T H E  L E G IS L A T U R E  OF  
T H E  ST A T E  O F  ALASKA :

•S e c t ion  J. T h e  leg is latu re dec la res tha t the 
g ra tu itou s  soc ia l furn ishing o l a lcnhu lic bever­
age s to  art ind iv idual may n o i Ih- held to  be the 
p rox im ate  c au se  o f  in ju ries sustained bv that 
ind iv idua l o r  ind icted  bv tha t ind iv idual on  ■ 
th ird  parly

•S e c . ?. A S  0 9  6 5  iv am ended  hy add ing  a 
new  section  in ten d :

S e c . 0 9  6 5 .0 9 7 , L IM ITA T IO N S  O N  T H E  
C IV IL  L IA B IL IT Y  O f  G R A T U IT O U S  B E V ­
E R A G E  S E R V E R S  (a )  A pe rson  vlio g ra tu ­
itous ly  fiiin ixhes an a lcoh o lic  Ir cu -.a g c  to  nn 
ind iv idual m ay  nut be he ld  civilly liab le  for 
in ju r ie s  r e f i l l in g  hun t the in tox ication  o f 
llu il in dn iiliiuL
<h) T h e  p ro te ction s  o f th is section  d o  not 
app ly  in  a  pe rson  licensed under the p rov i­
s ion s  of AS 0 4 , o i (o  an  em ployee o r  agen t of 
u person  licen sed  under the p rov isions o f  AS 
0 4 .  w ho g ia tu itou dv  furn ishes an a lco h o lic  
beverage o il a  prem ises licensed u u d c i AS
0 4 .

S B  1 15 . I Itli Leg . 1st Sess (F eb . 7. 1979 )

C H O KW A K  v. W O R LE Y  Alaska
C item> 912 H.2<* I24X (Aliului 1996)

Representative Gotten o f the House Rules 
Committee wrote a memo soliciting com­
ments nn a proposed fuba lilu te  hill which 
would dearly he limiU I on ly  to licensees.5 
Senator Ziegler responded, voicing no objcc- 

f tion to the proposal, hut stating a preference 
for social host immunity:

What you propose to do to good old SB  115 
meets witli my approbation.
I only wish you could enrry it one step 
ftirther and provide protection fo r noncom­
mercial purveyors like you and me when 
we pour in our homes.
However, protecting the'owner/operator is 
a step in the righ t direction.

Letter from Senator Robert H. Ziegler, Sr., 
lo Representative Samuel R . Cotton (March 
10,1980) (available in Senate Judiciary Cmn- 
miltee files). Subsequently, the proposed 
substitute hill which applied solely lo  lieon- 
eees referred lo  by Rep. Gotten was lint 
adopted. Instead, the final version o f SH 115 
aa passed by the legislature applied to "a 
person who provides."

This history tends to indicate that SB  115 
is  passed by the legislature was not meant In 
be limited to licensees. As section 5 (which 
became 5 .020) o f  SB  239 is nearly identical 
to SB 115, it is logical to believe I hut the 
legislature acted with a sim ilar intent regard­
ing that section.

The legislative history described above 
provides some evidence that the statement o f 
legislative intent concerning section .020 in 
the soction-by-section analysis is not fully
5. The memo slated:

The Hules C om m itte e Is tonsideimg o commit, 
lee substitute lor H C S  C S S B  I IS . I would 
appreciate s o u r  comments on it T h e  follow­
ing Is the ptoposed change:

Sec. L IM ITA T IO N  O N  C IV IL  L IA B IL ITY . 
A licensee, o r llie employee m  npciil ol il 
licensee, who tn mi sties an alcoholic Ih-vci- 
age lo an Individual on premises Irccositl 
under this lillc tuny nnl he held r m ils liable 
lor injuries resulting from lire liitoxkmnui ol 
lltal individual unlc-s ihe furnishing ol aim  
hoi beverages occurred to viidalioii ol AS 
114.15.02U(a> and (el). 0-1.15 liMllc-l, or 
0 4  IS PHIL

inclusive. Because n f this wo do not find the 
section-by-section analysis lo  In' sufficiently 
strong legislative history to requ ire that Ihe 
lite ra l lunguage o f section .U2(l he imrrmved 
li.v interpretation to apply only to licensees.

M l Ghokwalt’s second statutory argu­
ment is, in essence, a hanmmbsation argu­
ment. Relying primarily un l/ iw k a im u  r. 
Wnkejlehl Seaf'aeli. Inc., litkl P .2 il 1(187 
(A laska l! ’7!t), he argues dia l when a statute 
that liars a cause o f ucdon ennflirta with the 
intent o f another statute, the two should lie 
read together in a way that preserves the 
intent o f the second statute. In l la a k n iim i.  
this court applied Alaska’s general tolling 
statute fo r minors to an unmodified two year 
limit on filing wrongful death elaims in order 
lo  preserve Ihe puldie policy Ihul favors safe­
guarding the interest* o f  minors. III. at 
1990. Ghokwak argues that the court should 
sim ilarly read AS M .21.020 in light o f the 
criminal prohibition on furnishing alcohol to 
minors in AS O l.lti.O a lta )" Thus, in o rder lo  
preserve tin* public pulley o f protecting mi­
nors from Ihe deleterious effects o f alcohol, 
we should construe AS (l|.2 l.0 20 (u ) not to 
apply to nonlicensees wlm furnish liquor to 
minors.

151 Ghokwak's argument assumes that 
AS 04.10.(151(11) provides hy implication ii 
private cause o f action fo r civil damages 
against a social host who illegally provides 
alcohol tu Illinois. I l may fairly  he argued 
that a line o f  rases dealing with the stntuto- 
ry  predecessors to the 1980 revisions so 
held.’  Ghokwak’s argument fails hrcuiisc a

M enu , 0 ,u o  Kep iesen ltilive S am ue l It. t ii lle n  lo  
K cp ics cn u iliv r  Ih n h lin ld l. d  nl iM n ic h  e . piHin  
L o a d a b le  lo  S m a lc  lu d o o u v  Cnm imUl-t- Idas).

6 . AS 11-1.16 IISK n l p in v ld cs . "A p r is o n  m .iv lu ll 
Im n id i o i  ds'livei an  u h o h u lu  lie v r iag e  to  a  
p r is on  u u d c i d ie ag e  o l - 1 v e a ls . '  AS
III lo .IK IH n l m akes v ln tailon  a c la s s  A m od e - 
uic.uuir.

7 . See T/ewrii e / - l im e ,  o i  I I 'C d  ITS7 (A laska  
1'iHIII ta llow ing  p u s ,i l t  n gh i id .is i io o  against 
tliiuor licen see lo r  s ia llllo iv  v io la t ion s  lu lling  
d ia l " l in lu i It id A'askii's c iin ie  und physicai iiuu-
IV In pet so ils  can  l*e l i a e t d  lo  a lm lio l abuse"!. 
MlCOieno e I ' t lr  le ts 11 .M  0 7 1 . 6 7 4  7 s  (A taska
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cause uf actiim "implied" from  u criminal 
statute genera lly cannnt be harmonized with 
a la te r statute expressly abrogating civil lia­
bility. Civil remedies based 011 criminal 
statutes are not “ implied" in the usual sense 
o f thut word. The legislature m „y  not in 
fact have intended a civil action to flow from 
a given criminal statute, yet Ihe civil action 
is permitted because the courts believe that 
it is consistent with the statute and furthers 
Ihe policy which underlies the statute." 
Where, ns here, there is express language 
and an apparent legislative intent to  grant 
bread immunity from civil liability to those 
who provide alcohol to o thers, jud icially con­
stru ing a criminal statute to carry with it a 
civil remedy In conflict with the ride o f  im­
munity would be inappropriate.

Chokwak contends a lite ra l reading o f sec­
tion .029 may immunize outrageous eomliui 
In ways that .em le r the statute without any 
rational basis. He hypothesizes scenarios in 
which Ihe statute might shield, fo r example, 
illegal unlicensed vendors, fraternities which 
haze initiates, and hosts o f  high school drink­
ing parties. By reading AS 0-1.21.020 to 
apply only lo  the civil liability n f licensees, he 
argues, the court rould avoid such "absurd" 
results.

As difficult ns it is to  defend u policy 
specifically immunizing those who unlawfully 
furnish liquor to minors from  civil liability,

1081) ( recognizing suiv 1 :11 uimintm law duly of 
care for vcmbns. holding dial violation of vlolinc 
prohibiting provision o l alcohol lo m inor or in- 
loxicutcd person conslimicd negligence per se 
for vendor): Atoms v. Far ley  Enterprises. Inc.. 
66 l I*2d 167 (Alaska I18AI (applying negligence 
per se ducltnic lo  vcntlur who sold alcohol lo 
minor in violniiini o l slutme).

S. .ViY IV, Page Keeton, el al., Pmvver m ill A'tv/011 
00 the Ijiw  ill Tints k An. at 220 -22  ( - i l l  ed. 
1084) (Inntnnlcs omillcilt:

M any courts  have , h ow ev er , p to p or is 'd  to 
T in t i”  In the M am ie a  su pp o sed  " im p lied ."  
"coM sim clivc ."  o r  "p re sum ed "  iu le iil In p r o ­
vide lin (o i l  liability . . .  In llie  m d in a iy  ease  
in tp ilricv in to  leg is lative intent m e  p u re  fie liiin . 
cim c iH ied  fo r  d ie  p u rpo se . Ih e  ob v iou s  c o in  
v lnsitm  m ost usua lly  Ik* d ia l w hen d ie  Icgisln- (01 s sa id  noth ing  ahnstt it, lhev e i lh r i slid not 
b a s e  d ie eistl su it in m ind a t nil. 01 delibe ra te ly  
om itted  to  pros id e  fin if

vve agree with the Worleys I h id  a policy 
immunizing sorinl hurts in general from lia­
bility fo r injuries caused hy intoxicated |ier- 
sons Pi whom they have served liquor is not 
indefensible. The legislature could regard a 
ru le requiring a host to closely m onitor his o r 
he r guests as placing an unwarranted pall nn 
ordinary social linspila lily. The legislature 
rou ld also wish to encourage individuals to 
assume responsibility fo r their own actions 
when consuming alcohol. The "absurdities" 
that Chokwak suggests result nut from con­
struing AS 04.21.029 lo  apply to social hosts, 
hut from failing lo  carve out nn exception fo r 
furnishing liquor to minors, (liven Ihe plain 
language o f  the statute and the absence o f 
convincing contrary legislative history, we 
cannot hy statutory interpretation construe 
section .9211 to he inapplicable to nonlicensees 
who illegally furnish liquor lo  1111110171.

11. Ih A S  I li.JU IJO  U nconstitu tiona l/

Ifi I Chokwak makes Imlli equal prelec­
tio n 5 and due p rocess10 arguments in 
support o f  his claim that AS 04.21.020 is 
unconstitutional insofar as it immunizes 
nonlicensees vvlm furnish alcohol lo  mi­
nors. Uutli arguments depend on whether 
tlie  ru le o f immunity is lacking in ratinn- 
n lily .

17 ,8 | This court has observed that tho 
due process clause o f  the slate constitution

IV i baps tin- mow S iilis ln iIon  evp la iia ilm i is 
d ia l (In- 11111 r 1 > are w -cking, liv M iim -lliiug in lire* 
natu re n f ju d ic ia l Icglvlatinii, in fu id ie r  d ie u lt i­
m a te policy fin die p re le c tion  nf ind iv idual1* 
w hich  iticy  Tmd nndi-ily ing d ie  M antle, and  
w h ich  llicy Itc lii'lc  tin* Icg iv la iin c 11111M have had  
in  m ind. T h e  w tiimmv M andaiil o l con d tic l is 
sim ply ad itp lc il vuliitilnrilv. m il nt i lc f c ic n ic  and 
respect ( o r  d ie  li-gislanire-

9 . Ailieli* I, seelinn I o l llie  Alaska CnnM ilu lion  
lied ieale s llie  ellllsliU llftin In llie p rin c ip le s  d ia l 
"nil persons a re  equa l an il em iiled  In equal 
rig lm .. opportun ities , an d  p ro te ction  under lire* 
taw . am i d ia l all p e rson s  have co rre spond ing  
ob liga tion s in die peop le  an d  In tin- S ta re  "

10 . The liis t sctUi'itcc ill in d i'le  I. se c t ion  I  o l d ie  
Alaska Consiiim iitn  p rov ides : "N o  p c isn n  shall 
be  d cp iiv ed  o l lile, liberty , o r  p in pv ity . viidninl 
d o e  p rocess ut law ."

MATTICIl O F J .L .F . Alaskn 12:i->
t lit- .1,  Sir P ill I2JV IVIaska Uts l

requires th iil legislation lie "at least minimal- 
ly rational." (lonzalen c. Siifmnti Shoes. 
Inc.. 882 P.2d 389, 397 (A laska 1991b “ M 
any conceivabli1 legitimale public |ni|ir.v fo r 
Did enactment is e ither apparent o r o ffe red ,’ ’ 
the enactment will survive due process scru­
tiny so long as the factual basis lo r  tin* 
justification is not disproved, h i at 397-398 
(qilcling AVj/rs r. Haniana llns/nlttl Alaska. 
Inc.. 759 P.2<l 313. 351-52 (A laska 1988)1. 
Similarly, this court’s equal proteclinn analy­
sis m iller the Alaska Constitution lo r eases 
such as llie  present, which receive review 
under the "relaxed scrutiny test," involves an 
inquiiy as lo  whether a questioned classifica­
tion has a legitimate govcriinienliil purpose 
and whether there is a fair and ’ ’substantial 
relationship" between the act and the reason. 
III. at 3911 (citing Stale. Del>i "J Heeenne 11 
C o m  858 P.2d 921, 929 (Alaska I993H.

it is ou r view that section .0211 is ind so 
completely lacking in rationality o r  legiliimi- 
cy nf purpose as lo  be unconstilidiolial. As 
noted, immunizing social Imsts from  liability 
caused by their guests' conduct can rationally 
be baseii nn a view Hud it is an undesirable 
interference with minnid linspitalily in r e ­
quire a social host to monitor guests' aleoliol 
consumption. Fu rther, .lie prim ary actor re ­
sponsible fo r harm cans *d by a drunken p e r­
son is tlie drunken person. This was the 
basis fur Ihe "historic common law immuni­
ty" o f those who furnish liquor to o llie rs . 
(lonzalcs, 882 P.2d at 397. That common law 
immunity has been replaced in smin* eiivuin- 
stancrs tliroug li dram  simp legislation s h i l l­
ing partial responsibility lo  llie  licensed se r­
ver nf alcohol. Retaining this immunity in 
any case where liquor is unlawfully fiirnisoeil 
to minors is questionable and difficult in 
defend. Still, tlie legislative desire nut to 
turn social hosts into the policemen o f their 
guests and 11 recognition o f tin* ultimate pe r­
sonal responsibility o f a ll those who consume 
alcoholic beverages, including m inors, suffice, 
in our view, lo  a fford (lie requisite level n f 
minimal rationality and Icgitiimiey o f purpo.e 
In section .929,

111. cos'ciMsms
For the above reasons, we conclude Hint 

AS ui.21.929 grants civil immouiiy in social

hosts vvlm unlawfully provide liquor in od­
ours and tlint ibis grant o f  immunity is not 
unconstitutional. The judgment is lliorefnre 
A FF IR M  l',l>.

In  the .Matter id .I .I ..F . und IvAV.I’.. 
M inors I'lid c r tin* Age o f 

ICighleen 1 181 Years.

K .F ., M id lic r o f  llie  Aliiive Nanicd 
M inors. A ppcllau l and C riiss- 

Apiiv llrc ,

STATIC o f  A laska. KICI’ ART.MICNT O F  
IIICA I.T II &- SO C IA L  S ICKVU 'HS, 

Appellee and t ’ross-A iipe llun i.

Nos. S -923 II, S -9 2 I II .

Siipreme Court o f  Alaska.

M arrli 15. 19911.

Fulhivviiig remand in child welfare pro* 
eroding. 828 I ’ .2iI 199, llie  Superior Court, 
Third Judicial llis ln c t , Ani'liningo. I ’e le r A. 
Micbalski and John Reese. *U.. in c lu d ed  
that children were children in need o f aid and 
teriiiinaled iim tlicr’s paceidal lights. Mntll- 
e r a|i|ieali'd and I'liardian and sta le  crass- 
appealed.  The Supreme t'o a r l, Matllievvs, 
-I., held thill: O l re la llves' iiliilily In provide 
care fo r children was mil compoiicnt o l statu- 
lo ry  "willing 10 provide care" standard; <2i 
even if  ability was cumpoiieid, evidence did 
uni slipper! finding that children's mild and 
her husband lacked -m b ability: 13) where
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D e a n  C. K i n n e y  w a s  c o n v i c t e d  o f  a r r a n g i n g  a  s a l e  o f  l i q u o r  
i n  a  l o c a l - o p t i o n  c o m m u n i t y  fl a  c o m m u n i t y  w h e r e ,  b y  l o c a l  v o t e ,  t h e  
s a l e  o f  l i q u o r  w a s  b a n n e d .  AS 4 . 1 6 . 2 0 0 ( b ) .  K i n n e y  a r g u e s  t h a t  h i s  
c o n v i c t i o n  i s  i n v a l i d  b e c a u s e  t h e  j u r y  n e v e r  d e t e r m i n e d  w h e t h e r  
K i n n e y  k n e w  t h a t  h e  w a s  b r e a k i n g  t h e  l a w  w hen h e  a r r a n g e d  t h e  s a l e  
o f  t h e  l i q u o r .  We h o l d  t h a t  t h e  S t a t e  w a s  n o t  r e q u i r e d  t o  p r o v e  
t h a t  K i n n e y  k n e w  h e  w a s  b r e a k i n g  t h e  l a w .

K i n n e y  a l s o  a r g u e s  h e  w a s  e n t i t l e d  t o  a n  a c q u i t t a l  b e c a u s e  
h e  o b t a i n e d  n o  m o n e t a r y  p r o f i t  f r o m  t h e  s a l e  o f  t h e  l i q u o r .  T h e  
l e g i s l a t u r e  h a s  e n a c t e d  a  " n o  p e r s o n a l  p r o f i t "  d e f e n s e  f o r  p e o p l e  
c h a r g e d  w i t h  d i s t r i b u t i n g  l i q u o r  w i t h o u t  a  l i c e n s e ,  b u t  t h i s  d e f e n s e  
i s  n o t  a v a i l a b l e  t o  p e o p l e  c h a r g e d  w i t h  d i s t r i b u t i n g  l i q u o r  i n  
l o c a l - o p t i o n  c o m m u n i t i e s .  K i n n e y  a r g u e s  t h a t  t h e  l e g i s l a t u r e  
v i o l a t e d  t h e  d u e  p r o c e s s  c l a u s e  o f  t h e  A l a s k a  C o n s t i t u t i o n  w h e n  i t  
m a d e  t h e  " n o  p e r s o n a l  p r o f i t "  d e f e n s e  i n a p p l i c a b l e  t o  s a l e s  i n  
l o c a l - o p t i o n  c o m m u n i t i e s .  We h o l d  t h a t  t h e  l e g i s l a t u r e  h a d  a  
r a t i o n a l  b a s i s  f o r  d r a w i n g  t h i s  d i s t i n c t i o n .

F a c t s  o f  t h e  C a s e

D u r i n g  J a n u a r y  a n d  F e b r u a r y  o f  1 9 9 4 ,  t h e  s t a t e  t r o o p e r s  
c o n d u c t e d  a n  i n v e s t i g a t i o n  o f  b o o t l e g g i n g  i n  B e t h e l .  One  o f  t h e i r  
u n d e r c o v e r  i n f o r m a n t s  w a s  R i c k  W i l s o n .  W i l s o n  h a d  a r r a n g e d  t o  
p u r c h a s e  l i q u o r  f r o m  A . A . , a  s u s p e c t e d  b o o t l e g g e r ,  o n  F e b r u a r y  1 s t ,  
b u t  w h e n  W i l s o n  a r r i v e d  f o r  t h e  t r a n s a c t i o n ,  A .A .  d e m u r r e d .
I n s t e a d ,  A .A .  o f f e r e d  t o  i n t r o d u c e  W i l s o n  t o  a n o t h e r  b o o t l e g g e r .
He t h e n  t o o k  W i l s o n  t o  t h e  Hammer  M a n o r  A p a r t m e n t s ,  w h e r e  h e  
i n t r o d u c e d  h i m  t o  t h e  m a n a g e r ,  D e a n  K i n n e y .  K i n n e y  o f f e r e d  t o  s e l l  
l i q u o r  t o  W i l s o n ,  b u t  W i l s o n  d e c l i n e d .  (EN1)

T h e  n e x t  d a y ,  W i l s o n  r e t u r n e d  t o  t h e  Hammer M a n o r  
A p a r t m e n t s  a n d  a t t e m p t e d  t o  p u r c h a s e  a l c o h o l  f r o m  K i n n e y .  T h i s  
t i m e ,  K i n n e y  t o l d  W i l s o n  t h a t  h e  w o u l d  h a v e  t o  m ak e  a  t e l e p h o n e  c a l l  
f i r s t .  K i n n e y  m a d e  t h e  c a l l  a n d ,  s o o n  t h e r e a f t e r ,  s o m e o n e  k n o c k e d  
a t  K i n n e y ' s  d o o r .  K i n n e y  w e n t  o u t  t o  s p e a k  t o  t h e  p e r s o n  a t  h i s  
d o o r ;  w h e n  K i n n e y  c a m e  b a c k  i n ,  h e  w as  c a r r y i n g  a  b o t t l e  o f  v o d k a .  
K i n n e y  g a v e  t h e  b o t t l e  t o  W i l s o n ,  a n d  W i l s o n  g a v e  K i n n e y  $ 5 0 . 0 0  i n  
p r e - r e c o r d e d  b u y  m o n e y .  Upon l e a v i n g  K i n n e y ' s  a p a r t m e n t ,  W i l s o n  
t o o k  t h e  b o t t l e  t o  h i s  t r o o p e r  s u p e r v i s o r  a n d  r e p o r t e d  t h i s  
t r a n s a c t i o n .  B a s e d  on  t h i s  s a _ e ,  t h e  t r o o p e r s  o b t a i n e d  a  w a r r a n t  
t o  r e c o r d  e n s u i n g  t r a n s a c t i o n s  b e t w e e n  W i l s o n  a n d  K i n n e y .

On F e b r u a r y  4 t h ,  W i l s o n  r e t u r n e d  t o  K i n n e y ' s  a p a r t m e n t  a n d  
a s k e d  i f  h e  c o u l d  b u y  a n o t h e r  b o t t l e  o f  l i q u o r .  T h i s  s e c o n d  
t r a n s a c t i o n  o c c u r r e d  i n  m u c h  t h e  s a m e  w a y  a s  t h e  f i r s t :  K i n n e y  m ade
a  t e l e p h o n e  c a l l ,  a  b o t t l e  w a s  d e l i v e r e d  o u t s i d e  K i n n e y ' s  a p a r t m e n t ,  
a n d  K i n n e y  s o l d  t h e  b o t t l e  t o  W i l s o n  f o r  $ 5 0 . 0 0 .  D u r i n g  t h e  
n e g o t i a t i o n  o f  t h i s  s a l e ,  W i l s o n  a s k e d  K i n n e y  i f  h e  c o u l d  " g i v e  
[h i m ]  a  b r e a k  o n  t h e  p r i c e " .  K i n n e y  r e p l i e d  t h a t  h e  w a s  o n l y  m a k i n g  
a  p r o f i t  o f  $ 5 . 0 0  o n  e a c h  s a l e  a n d  h e  t h e r e f o r e  c o u l d  n o t  l o w e r  t h e  
p r i c e .

On F e b r u a r y  1 8 t h ,  W i l s o n  made  a  t h i r d  p u r c h a s e  f r o m  
K i n n e y .  W i l s o n  w e n t  t o  K i n n e y ' s  a p a r t m e n t  a n d  t o l d  K i n n e y  t h a t  h e  
w a n t e d  t o  m a k e  a  p u r c h a s e .  T h i s  t i m e ,  K i n n e y  a s k e d  W i l s o n  how m any  
b o t t l e s  h e  w i s h e d  t o  p u r c h a s e ;  W i l s o n  r e p l i e d  t h a t  h e  w a n t e d  j u s t  
o n e .  A g a i n ,  W i l s o n  o f f e r e d  K i n n e y  $ 5 0 . 0 0 ,  b u t  t h i s  t i m e  K i n n e y  t o l d  
W i l s o n  t o  r e t u r n  o n e  h o u r  l a t e r .  B o t h  men l e f t  K i n n e y ' s  a p a r t m e n t .  
A p p r o x i m a t e l y  o n e  h o u r  l a t e r ,  K i n n e y  r e t u r n e d  t o  t h e  a p a r t m e n t ,  a n d  
W i l s o n  a r r i v e d  s o o n  t h e r e a f t e r .  K i n n e y  h a d  a  b o t t l e  o f  l i q u o r  f o r  
W i l s o n  u p o n  h i s  r e t u r n .  D u r i n g  t h i s  t h i r d  t r a n s a c t i o n ,  W i l s o n  a g a i n  
a s k e d  K i n n e y  t o  g i v e  h i m  a  b r e a k  o n  t h e  p r i c e ,  b u t  K i n n e y  a g a i n  
r e f u s e d ,  a d d i n g  t h a t  h e  " w a s n ' t  m a k i n g  a n y t h i n g " .

K i n n e y  w a s  u l t i m a t e l y  i n d i c t e d  o n  t h r e e  c o u n t s  o f  f e l o n y  
b o o t l e g g i n g  u n d e r  AS 4 . 1 1 . 0 1 0 ( a )  a n d  AS 4 . 1 6 . 2 0 0 ( b ) .  F o l l o w i n g  a  
j u r y  t r i a l  i n  t h e  B e t h e l  s u p e r i o r  c o u r t ,  K i n n e y  w as  c o n v i c t e d  f o r  
t h e  s e c o n d  a n d  t h i r d  s a l e s  ( t h e  o n e s  t h a t  h a d  b e e n  r e c o r d e d ) .



I n  a  p r o s e c u t i o n  f o r  b o o t l e g g i n g ,  m u s t  t h e  
g o v e r n m e n t  p r o v e  t h a t  t h e  d e f e n d a n t  k n e w  h i s  c o n d u c t  
w a s  i l l e g a l ?

A t  t r i a l ,  K i n n e y  a s k e d  t h e  j u d g e  t o  i n s t r u c t  t h e  j u r y  t h a t  
K i n n e y  c o u  d  n o t  b e  c o n v i c t e d  u n l e s s  t h e  g o v e r n m e n t  p r o v e d  t h a t  h e  
w as  " a w a r e  t h a t  h i s  c o n d u c t  w a s  o f  a n  i l l e g a l  n a t u r e " .  T h e  t r i a l  
j u d g e  d e c l i n e d  t o  g i v e  t h i s  i n s t r u c t i o n .  On a p p e a l ,  K i n n e y  a r g u e s  
t h a t  n i s  p r o p o s e d  i n s t r u c t i o n  w a s  c o n s t i t u t i o n a l l y  r e q u i r e d .

K i n n e y ' s  a r g u m e n t  h i n g e s  o n  l a n g u a g e  t a k e n  f r o m  H e n t z n e r  
v .  S t a t e ,  613 P . 2 d  8 2 1  ( A l a s k a  1 9 8 0 ) ,  a  c a s e  i n  w h i c h  t h e  s u p r e m e  
c o u r t  i n t e r p r e t e d  t h e  c u l p a b l e  m e n t a l  s t a t e  r e q u i r e d  f o r  t h e  c r i m e  
o f  s e l l i n g  u n r e g i s t e r e d  s e c u r i t i e s .  H e n t z n e r  w a s  p r o s e c u t e d  u n d e r  
AS 4 5 . 5 5 . 2 1 0 ( a )  [now AS 4 5 . 5 5 . 9 2 5 ( a ) ] ,  w h i c h  p r o v i d e s  c r i m i n a l  
p e n a l t i e s  f o r  a n y o n e  who " w i l f u l l y "  v i o l a t e s  t h e  S e c u r i t i e s  A c t .
The  s u p r e m e  c o u r t  h a d  t o  d e c i d e  w h a t  " w i l f u l l y "  m e a n t .  H e n t z n e r ,
613 P . 2d  a t  8 2 5 .

To i n t e r p r e t  t h i s  s t a t u t e ,  t h e  s u p r e m e  c o u r t  r e l i e d  o n  t h e  
p r i n c i p l e  t h a t  a  p e r s o n  m a y  n o t  b e  c o n v i c t e d  o f  a  c r i m e  ( w i t h  t h e  
e x c e p t i o n  o f  m i n o r  v i o l a t i o n s  a n d  p u b l i c  w e l f a r e  o f f e n s e s )  u n l e s s  
t h e  g o v e r n m e n t  p r o v e s  t n a t  t h e  d e f e n d a n t  a c t e d  w i t h  " c r i m i n a l  
i n t e n t " ,  i n  t h e  b r o a d  s e n s e  o f  " a  c u l p a b l e  m e n t a l  s t a t e " .  S e e
S p e i d e l  v .  S t a t e ,  4 6 0  P . 2 d  7 7 ,  78  ( A l a s k a  1 9 6 9 ) ;  AS 1 1 . 8 1 . 6 0 0 ( a ) .
(EN2) R e f e r r i n g  t o  t h i s  b a s i c  r e q u i r e m e n t  o f  c r i m i n a l  i n t e n t ,  t h e  
c o u r t  s a i d :

W h e r e  t h e  c r i m e  i n v o l v e d  m a y  b e  s a i d  t o  b e  
malum i n  s e ,  t h a t  i s ,  o n e  w h i c h  r e a s o n i n g  
m e m b e r s  o f  s o c i e t y  r e g a r d  a s  c o n d e m n a b l e ,  
a w a r e n e s s  o f  t h e  c o m m i s s i o n  o f  t h e  a c t  
n e c e s s a r i l y  c a r r i e s  w i t h  i t  a n  a v / a r e n e s s  o f  
w r o n g d o i n g .  I n  s u c h  a  c a s e [ , ] t h e  r e q u i r e m e n t  
o f  c r i m i n a l  i n t e n t  i s  m e t  u p o n  p r o o f  o f
c o n s c i o u s  a c t i o n ,  a n d  i t  w o u l d  b e  e n t i r e l y
a c c e p t a b l e  t o  d e f i n e  t h e  w o r d  " w i l f u l l y "  t o  
m ean  no  m o r e  t h a n  c o n s c i o u s n e s s  o f  t h e  c o n d u c t  
i n  q u e s t i o n .  S e e  A l e x  v .  S t a t e ,  484  P . 2 d  6 7 7 ,
6 8 0 - 8 2  ( A l a s k a  1 9 7 1 )  [ h o l d i n g  t h a t ,  i n  a 
p r o s e c u t i o n  f o r  e s c a p e ,  t h e  g o v e r n m e n t  n e e d  n o t  
sh o w  t h a t  t h e  d e f e n d a n t  k n e w  t h a t  h e  w a s  
b r e a k i n g  t h e  l a w ] . H o w e v e r ,  w h e r e  t h e  c o n d u c t  
c h a r g e d  i s  m a l u m  p r o h i b i t u m [ , ]  t h e r e  i s  n o  
b r o a d  s o c i e t a l  c o n c u r r e n c e  t h a t  i t  i s  
i n h e r e n t l y  b a d .  C o n s c i o u s n e s s  o n  t h e  p a r t  o f  
t h e  a c t o r  t h a t  h e  i s  d o i n g  t h e  a c t  d o e s  n o t  
c a r r y  w i t h  i t  a n  i m p l i c a t i o n  t h a t  h e  i s  a w a r e  
t h a t  w h a t  h e  i s  d o i n g  i s  w r o n g .  I n  s u c h  c a s e s ,  
m o r e  t h a n  m e r e  c o n s c i o u s  a c t i o n  i s  r e q u i r e d  t o  
s a t i s f y  t h e  c r i m i n a l  i n t e n t  r e q u i r e m e n t .  . . .

The  c r i m e  o f  o f f e r i n g  t o  s e l l  o r  s e l l i n g  
u n r e g i s t e r e d  s e c u r i t i e s  i s  m a lu m  p r o h i b i t u m ,  
n o t  ma lu m i n  s e .  T h u s ,  c r i m i n a l  i n t e n t  i n  t h e  
s e n s e  o f  c o n s c i o u s n e s s  o f  w r o n g d o i n g  s h o u l d  b e  
r e g a r d e d  a s  a  s e p a r a t e  e l e m e n t  o f  t h e  
o f f e n s e [ . ]

H e n t z n e r ,  613  P .  2 d  a t .  8 2 6 .
K i n n e y  c o n t e n d s  t h a t  t h e  c r i m e  o f  b o o t l e g g i n g ,  l i k e  t h e  

c r i m e  o f  s e l l i n g  u n r e g i s t e r e d  s e c u r i t i e s ,  i s  m a l u m  p r o h i b i t u m .  He 
t h e r e f o r e  a r g u e s  t h a t ,  l i k e  t h e  d e f e n d a n t  i n  H e n t z n e r ,  h e  t o o  c o u l d  
n o t  b e  c o n v i c t e d  u n l e s s  t h e  S t a t e  p r o v e d  t h a t  h e  a c t e d  w i t h  
" c o n s c i o u s n e s s  o f  w r o n g d o i n g " .  A c c o r d i n g  t o  K i n n e y ,  t h i s  m e a n s  
p r o v i n g  t h a t  h e  u n d e r s t o o d  t h a t  h i s  c o n d u c t  v i o l a t e d  t h e  l a w .

T h e  d i s t i n c t i o n  b e t w e e n  c r i m e s  t h a t  a r e  " m a l a  p r o h i b i t a "  
a n a  t h o s e  t h a t  a r e  " m a l a  i n  s e "  h a s  n o t  o n l y  s h a p e d  b u t ,  t o  a



c e r t a i n  e x t e n t ,  a l s o  b e d e v i l e d  t h e  l a w .  B a s i c a l l y ,  a  c r i m e  i s  
t e r m e d  "m a lu m  p r o h i b i t u m "  i f  i t  i s  " n o t  i n h e r e n t l y  e v i l  [ b u t  i s ]  
w r o n g  o n l y  b e c a u s e  p r o h i b i t e d  b y  t h e  l e g i s l a t u r e " .  A c r i m e  i s  
"ma lum i n  s e "  i f  i t  i s  " w r o n g  i n  [ i t s e l f ] ,  i n h e r e n t l y  e v i l " .  Wayne 
R. L a F a v e  a n d  A u s t i n  W. S c o t t ,  J r . ,  S u b s t a n t i v e  C r i m i n a l  Law ( 1 9 8 6 ) ,  
s e c ,  1 . 6 ( b ) ,  V o l .  1 ,  p .  4 5 .

H o w e v e r ,  a s  L a F a v e  a n d  S c o t t  p o i n t  o u t ,  t h i s  t e r m i n o l o g y  
h a s  n e v e r  b e e n  p r e c i s e .  I d .  a t  4 5 - 4 8 .  G e n e r a l l y ,  c o m m o n - l a w  c r i m e s  
a r e  c a l l e d  " m a l a  i n  s e "  a n d  s t a t u t o r y  c r i m e s  a r e  c a l l e d  " m a l a  
p r o h i b i t a " ,  b u t  c o u r t s  a l s o  s a y  t h a t  a  c r i m e  i s  " m a lu m  i n  s e "  i f  
i t  i n v o l v e s  " m o r a l  t u r p i t u d e " .  T h e s e  c r i t e r i a  s o m e t i m e s  p o i n t  i n  
d i f f e r e n t  d i r e c t i o n s .  F o r  i n s t a n c e ,  t h e  o f f e n s e s  o f  e m b e z z l e m e n t  
a n d  o b t a i n i n g  m o n e y  b y  f a l s e  p r e t e n s e s  a r e  s t a t u t o r y  e x p a n s i o n s  o f  
t h e  c o m m o n - l a w  c r i m e  o f  l a r c e n y ,  s e e  L a F a v e  a n d  S c o t t ,  s e c .  8 . 6 ( a )  
a n d  s e c .  8 . 7 ( a ) ,  V o l .  2 ,  p p .  36 8  a n d  3 8 3 ,  y e t  f e w  w o u l d  d i s p u t e  
t h e i r  c l a s s i f i c a t i o n  a s  c r i m e s  o f  m o r a l  t u r p i t u d e .

A t h i r d  c r i t e r i o n  i s  s t a t e d  i n  R o l l i n  M. P e r k i n s  & R o n a l d  
N. B o y c e ,  C r i m i n a l  Law ( 3 r d  e d i t i o n  1 9 8 2 ) ,  p .  8 9 6 :  I f  a  s t a t u t e
p r o s c r i b e s  c o n d u c t  t h a t  i s  " i n t o l e r a b l y  b e l o w  t h e  l e v e l  o f  p r o p e r  
m o r a l  b e h a v i o r " ,  t h e n  t h e  o f f e n s e  i s  m a l u m  i n  s e .  I f ,  on  t h e  o t h e r  
h a n d ,  t h e  d e f i n e d  c o n d u c t  i s  n o t  " m o r a l l y  c u l p a b l e "  ( P e r k i n s  g i v e s  
t h e  e x a m p l e  o f  o v e r t i m e  p a r k i n g ) , t h e n  t h e  o f f e n s e  i s  m a lu m  
p r o h i b i t u m .

T h e  H e n t z n e r  d e c i s i o n  i t s e l f  s u g g e s t s  y e t  a  f o u r t h  
c r i t e r i o n .  I n  t h e  a b o v e - q u o t e d  p a s s a g e ,  t h e  s u p r e m e  c o u r t  r e f e r s  
t o  m a l a  i n  s e  c r i m e s  a s  t h o s e  o f f e n s e s  " w h i c h  r e a s o n i n g  m e m b e r s  o f  
s o c i e t y  r e g a r d  a s  c o n d e m n a b l e " ,  w h i l e  m a l a  p r o h i b i t a  c r i m e s  a r e  
t h o s e  p r o s c r i b i n g  c o n d u c t  a s  t o  w h i c h  " t h e r e  i s  n o  b r o a d  s o c i e t a l  
c o n c u r r e n c e  t h a t  i t  i s  i n h e r e n t ] y  b a d " .  H e n t z n e r ,  613 P . 2d  a t  8 2 6 .

G i v e n  c r i t e r i a  l i k e  t h e s e ,  t h e r e  i s  l i t t l e  w o n d e r  t h a t  
c o u r t s  r e a c h  d i f f e r i n g  a n s w e r s  w h e n  a s k e d  t o  c l a s s i f y  t h e  s a m e  
o f f e n s e .  F o r  i n s t a n c e ,  t h e  c r i m e s  o f  d r i v i n g  w h i l e  i n t o x i c a t e d  a n d  
p o s s e s s i o n  o f  d r u g s  h a v e  b e e n  c l a s s i f i e d  b y  so me  c o u r t s  a s  m a l a  i n  
s e ,  w h i l e  o t h e r  c o u r t s  h a v e  f o u n d  t h e m  t o  b e  m a l a  p r o h i b i t a .  L a F a v e  
& S c o t t ,  s e c .  1 . 6 ( b ) ,  V o l .  1 ,  p .  4 6 .  L a F a v e  a n d  S c o t t  c o n c l u d e  t h a t  
" [ t ] h e  d i f f i c u l t y  o f  c l a s s i f y i n g  p a r t i c u l a r  c r i m e s  a s  m a l a  i n  s e  o r  
m a l a  p r o h i b i t a  s u g g e s t s  . . .  t h a t  t h e  c l a s s i f i c a t i o n  s h o u l d  b e  
a b a n d o n e d [ . ] "  I d .  a t  4 8 .

As  a n  i n t e r m e d i a t e  a p p e l l a t e  c o u r t ,  we a r e  l o a t h  t o  
a b a n d o n  a  c l a s s i f i c a t i o n  t h a t  o u r  s u p r e m e  c o u r t  h a s  e x p r e s s l y  r e l i e d  
o n .  R a t h e r ,  o u r  t a s k  s h o u l d  b e  t o  i n t e r p r e t  how t h a t  c l a s s i f i c a t i o n  
a p p l i e s  t o  t h e  c a s e  b e f o r e  u s .

H e n t z n e r  d e c l a r e s  t h a t  a  c r i m e  i s  m a lu m  p r o h i b i t u m  i f  
" t h e r e  i s  n o  b r o a d  s o c i e t a l  c o n c u r r e n c e  t h a t  [ t h e  p r o s c r i b e d  
c o n d u c t ]  i s  i n h e r e n t l y  b a d " .  One  c o u l d  a r g u e  t h a t  e v e n  t h o u g h  
u n l i c e n s e d  s a l e  o f  l i q u o r  i s  n o r m a l l y  m a lu m  p r o h i b i t u m ,  s a l e  i n  a  
l o c a l - o p t i o n  c o m m u n i t y  i s  m a l u m  i n  s e .  I f  a  p e r s o n  s e l l s  l i q u o r  i n  
a  c o m m u n i t y  w h e r e  s a l e  i s  l e g a l  b u t  r e s t r i c t e d  t o  c e r t a i n  l i c e n s e -  
h o l d e r s ,  t h e n  t h e  c r i m e  i s  s i m p l y  a  v i o l a t i o n  o f  l a w s  r e g u l a t i n g  
c o m m e r c i a l  t r a n s a c t i o n s .  B u t  i f  a  c o m m u n i t y  h a s  s e e n  t h e  n e e d  t o  
p r o h i b i t  a l l  s a l e s  o f  a l c o h o l ,  t h e n  t h e r e  may b e  " b r o a d  s o c i e t a l  
c o n c u r r e n c e "  t h a t  t h e  a c t  o f  s e l l i n g  a l c o h o l  i s  c o n d e m n a b l e .

D e s p i t e  t h i s  p o t e n t i a l  a r g u m e n t ,  we  w i l l  a s s u m e  f o r  
p u r p o s e s  o f  d e c i d i n g  K i n n e y ' s  a p p e a l  t h a t  a l l  l a w s  p r o h i b i t i n g  t h e  
s a l e  o r  d i s t r i b u t i o n  o f  a l c o h o l  c r e a t e  m a l a  p r o h i b i t a  c r i m e s .  
N e v e r t h e l e s s ,  we r e j e c t  K i n n e y ' s  a s s e r t i o n  t h a t ,  u n d e r  H e n t z n e r ,  t h e  
S t a t e  h a d  t o  p r o v e  t h a t  K i n n e y  u n d e r s t o o d  t h e  l a w  a n d  k n e w  t h a t  h e  
w a s  b r e a k i n g  i t .

As n o t e d  a b o v e ,  H e n t z n e r  i n v o l v e d  a  p r o s e c u t i o n  f o r  t h e  
c r i m e  o f  o f f e r i n g  s e c u r i t i e s  t h a t  h a d  n o t  b e e n  r e g i s t e r e d  w i t h  t h e  
D e p a r t m e n t  o f  C om m erce  a n d  E c o n o m i c  D e v e l o p m e n t .  T h e  d e f e n d a n t ,  who 
w a s  a t t e m p t i n g  t o  r a i s e  m o n e y  f o r  a  g o l d - m i n i n g  v e n t u r e ,  o f f e r e d  t o  
s e l l  h i s  t o - b e - m i n e d  g o l d  f o r  t h e  p r i c e  o f  $ 8 0 . 0 0  a n  o u n c e  
( s u b s t a n t i a l l y  b e l o w  m a r k e t  v a l u e )  t o  a n y o n e  who w o u l d  p a y  t h e  

p u r c h a s e  p r i c e  i m m e d i a t e l y .  T h a t  i s ,  H e n t z n e r  w as  a s k i n g  p e o p l e  t o



g i v e  h i m  m o n e y  i n  e x c h a n g e  f o r  h i s  p r o m i s e  t h a t ,  i n  s e v e r a l  m o n t h s ,  
t h e y  w o u l d  b e  r e p a i d  i n  g o l d  a t  t h e  e x t r e m e l y  f a v o r a b l e  r a t e  o f  o n e  
o u n c e  f o r  e v e r y  $ 8 0 . 0 0  t h e y  a d v a n c e d  h i m .  H e n t z n e r ,  613 P . 2 d  a t  
8 2 2 .

T h e  S t a t e  a l l e g e d  t h a t  H e n t z n e r ' s  f u n d - r a i s i n g  e f f o r t  
c o n s t i t u t e d  t h e  o f f e r i n g  o f  a  " s e c u r i t y "  ( m o r e  s p e c i f i c a l l y ,  a n  
" i n v e s t m e n t  c o n t r a c t " )  u n d e r  AS 4 5 . 5 5 . 1 3 0 ( 1 2 )  [now,  AS 4 5 . 5 5 . -  
9 9 0 ( 1 2 ) ] .  T h e  S t a t e ’ s  t h e o r y  w a s  t h a t ,  b y  o f f e r i n g  t o  s e l l  g o l d  
t h a t  h a d  n o t  y e t  b e e n  m i n e d ,  H e n t z n e r  w a s  i n  e f f e c t  a s k i n g  p e o p l e  
t o  i n v e s t  m o n e y  u p o n  t h e  p r o m i s e  t h a t  t h e y  w o u l d  s h a r e  i n  f u t u r e  
g o l d - m i n i n g  p r o f i t s  t o  b e  d e r i v e d  f r o m  H e n t z n e r ' s  e n t r e p r e n e u r i a l  
o r  m a n a g e r i a l  e f f o r t s .  H e n t z n e r ,  613  P . 2 d  a t  8 2 3 - 2 4 .

H e n t z n e r  r e p r e s e n t e d  a c o l l i s i o n  b e t w e e n  t h e  p r a c t i c e  o f  
" g r u b s t a k i n g "  ( E N 3 ) ,  a  t r a d i t i o n a l  w a y  f o r  w e s t e r n  m i n e r s  t o  r a i s e  
c a p i t a l ,  a n d  A l a s k a ' s  s e c u r i t i e s  a c t  fl i n  p a r t i c u l a r ,  t h e  l a b y r i n t h  
o f  d e f i n i t i o n s  a n d  e x e m p t i o n s  c o d i f i e d  i n  AS 4 5 . 5 5 . 9 0 0  a n d  
AS 4 5 . 5 5 . 9 8 0 - 9 9 0 .  U n d e r  A l a s k a ' s  s e c u r i t i e s  l a w s ,  t h e  r e q u e s t  f o r  
a  g r u b s t a k e  i s  t h e  o f f e r  o f  a  " s e c u r i t y " ,  a n d  a  m i n e r  who w i s h e s  t o  
a s k  f o r  a  g r u b s t a k e  m u s t  r e g i s t e r  t h i s  o f f e r i n g .

T h e  d e f i n i t i o n  o f  a  s e c u r i t y  a n d  t h e  r u l e s  g o v e r n i n g  
r e g i s t r a t i o n  a r e  n o t  m a t t e r s  o f  common k n o w l e d g e .  T h u s ,  t h e  s u p r e m e  
c o u r t  f a c e d  a  s i t u a t i o n  i n  w h i c h  a  m i n e r  who p u r s u e d  a  t r a d i t i o n a l  
c a p i t a l - r a i s i n g  p r a c t i c e ,  who e n g a g e d  i n  n o  m i s r e p r e s e n t a t i o n ,  a n d  
who ( a t  l e a s t  a r g u a b l y )  a c t e d  r e a s o n a b l y  i n  f a i l i n g  t o  d i s c o v e r  t h e  
n e e d  t o  r e g i s t e r  h i s  f u n d - r a i s i n g  e f f o r t ,  c o u l d  n e v e r t h e l e s s  f a c e  
f e l o n y  c o n v i c t i o n  f o r  h i s  f a i l u r e  t o  r e g i s t e r  t h e  g r u b s t a k e  o f f e r  
w i t h  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t .  G i v e n  
t h i s  c o n t e x t ,  i t  i s  h a r d l y  s u r p r i s i n g  t h a t  t h e  s u p r e m e  c o u r t  r u l e d  
t h a t  " w i l f u l l y "  f a i l i n g  t o  r e g i s t e r  t h e  g r u b s t a k e  o f f e r  r e q u i r e d  
p r o o f  o f  s o m e t h i n g  m o r e  t h a n  m e r e  f a i l u r e  t o  r e g i s t e r .

K i n n e y  i n t e r p r e t s  H e n t z n e r  a s  s a y i n g  t h a t  t h i s  " s o m e t h i n g  
m o r e "  m u s t  b e  p r o o f  t h a t  t h e  d e f e n d a n t  u n d e r s t o o d  t h a t  h i s  c o n d u c t  
v i o l a t e d  t h e  l a w .  T h i s  i s  how  t h e  S t a t e  o f  A l a s k a  i n t e r p r e t e d  
H e n t z n e r  w hen  i t  f i l e d  i t s  p e t i t i o n  f o r  r e h e a r i n g .  I n  i t s  p e t i t i o n ,  
t h e  S t a t e  a r g u e d  t h a t  t h e  s u p r e m e  c o u r t  w a s  " b r e a k i n g  n e w  g r o u n d  i n  
r e q u i r i n g  t h e  [ g o v e r n m e n t ]  t o  p r o v e  [ t h e  d e f e n d a n t ' s ]  k n o w l e d g e  o f  
t h e  l a w " .  [ P e t i t i o n  f o r  R e h e a r i n g  i n  H e n t z n e r  v .  S t a t e ,  F i l e  No.  
3 6 4 9 ,  p .  2 ]  T h e  S t a t e  a s k e d  t h e  c o u r t  t o  a m e n d  i t s  o p i n i o n  t o  
c l a r i f y  t h a t  " t h e  p r o s e c u t i o n ,  t o  p r o v e  H e n t z n e r  g u i l t y ,  m u s t  p r o v e  
t h a t  h e  a c t e d  w i t h  i n t e n t  t o  d o  w r o n g ,  b u t  t h a t  t h i s  . . .  d o e s  n o t  
i n c l u d e  k n o w l e d g e  o f  t h e  p e n a l  l a w " .  [ P e t i t i o n ,  p .  3]

I n  a  t e r s e l y  w o r d e d  o r d e r ,  t h e  s u p r e m e  c o u r t  r e j e c t e d  t h e  
S t a t e ' s  p e t i t i o n  a n d  t h e  S t a t e ' s  i n t e r p r e t a t i o n  o f  H e n t z n e r :

On c o n s i d e r a t i o n  o f  t h e  p e t i t i o n  f o r  
r e h e a r i n g  f i l e d  J u n e  2 7 ,  1 9 8 0 ,

T h e  o p i n i o n  c a n n o t  r e a s o n a b l y  b e  r e a d  t o  
r e q u i r e  t h a t  t h e  p r o s e c u t i o n  p r o v e  t h e  
d e f e n d a n t  h a d  k n o w l e d g e  o f  t h e  l a w  a n d  k n e w  
t h a t  h e  w a s  b r e a k i n g  i t ;  t h a t  m e a n i n g  o f  t h e  
w o r d  " w i l f u l l y "  i s  s p e c i f i c a l l y  r e j e c t e d .
[ S l i p  O p . p . 1 2 ] .

T h e  P e t i t i o n  f o r  R e h e a r i n g  i s  t h e r e f o r e  
d e n i e d .

O r d e r  d a t e d  J u l y  2 3 ,  1 9 8 0  i n  H e n t z n e r  v .  S t a t e ,  F i l e  No.  3 6 4 9 .
T h e  s u p r e m e  c o u r t ' s  d e n i a l  o f  t h e  S t a t e ' s  p e t i t i o n  f o r  

r e h e a r i n g  c i t e s  p a g e  12 o f  i t s  s l i p  o p i n i o n  ( O p i n i o n  No.  2 1 0 3 ) .  On 
t h a t  p a g e ,  t h e  c o u r t  s t a t e d :

T h e  i s s u e  b e f o r e  u s  i s  t h e  m e a n i n g  o f  t h e  
w o r d  " w i l f u l l y "  a s  u s e d  i n  AS 4 5 . 5 5 . 2 1 0 ( a ) .
T h e r e  a r e  s e v e r a l  p o s s i b i l i t i e s .  One  i s  t h a t  
t h e  d e f e n d a n t  m u s t  a c t  i n t e n t i o n a l l y  i n  t h e  
s e n s e  t h a t  h e  i s  a w a r e  o f  w h a t  h e  i s  d o i n g ;



a n o t h e r  i s  t h a t  t h e  d e f e n d a n t  m u s t  b e  a w a r e  
t h a t  w h a t  h e  i s  d o i n g  i s  i l l e g a l ;  a n d  a  t h i r d  
i s  t h a t  t h e  d e f e n d a n t  m u s t  k n o w  t h a t  w h a t  h e  i s  
d o i n g  i s  w r o n g .  I t  i s  i n  t h i s  l a s t  s e n s e  t h a t  
we t h i n k  " w i l f u l l y "  s h o u l d  b e  i n t e r p r e t e d  a s  i t  
i s  u s e d  i n  S e c t i o n  2 1 0 .

H e n t z n e r ,  613  P . 2 d  a t  8 2 5  ( f o o t n o t e  o m i t t e d ) .  T h i s  l a n g u a g e  f r o m  
H e n t z n e r  i n d i c a t e s  t h a t  t h e  s u p r e m e  c o u r t  d i d  n o t  t h i n k  i t  h a d  
i m p o s e d  t h e  m e n s  r e a  r e q u i r e m e n t  t h a t  K i n n e y  a r g u e s  f o r  i n  t h e  
p r e s e n t  a p p e a l  fl t h e  p u r p o r t e d  r e q u i r e m e n t  t h a t  t h e  g o v e r n m e n t  p r o v e  
t h a t  t h e  d e f e n d a n t  a c t e d  w i t h  " k n o w l e d g e '  o f  t h e  l a w "  a n d  a w a r e n e s s  
" t h a t  h e  w a s  b r e a k i n g  i t " .

W i t h  r e s p e c t  t o  s e c u r i t i e s  p r o s e c u t i o n s ,  t h i s  c o u r t  h a s  
i n t e r p r e t e d  H e n t z n e r ‘ s  " a w a _ e n e s s  o f  w r o n g d o i n g "  r e q u i r e m e n t  t o  m e a n  
t h a t  t h e  S t a t e  m u s t  p r o v e  t h a t  t h e  d e f e n d a n t  " r e c k l e s s l y  
d i s r e g a r d e d "  t h e  f a c t  t h a t  h e  w a s  u n l a w f u l l y  s e l l i n g  u n r e g i s t e r e d  
s e c u r i t i e s  fl t h a t  t h e  d e f e n d a n t  c o n s c i o u s l y  d i s r e g a r d e d  a  
s u b s t a n t i a l  a n d  u n j u s t i f i a b l e  r i s k  t h a t  h i s  c o n d u c t  w o u l d  r e s u l t  i n  
a  v i o l a t i o n  o f  t h e  l a w .  W h e e l e r  v .  S t a t e ,  659 P . 2 d  1 2 4 1 ,  1 2 5 1 - 5 2  
( A l a s k a  Ap p .  1 9 8 3 ) .  W h e e l e r  r e m a i n s  t h e  c o n t r o l l i n g  a u t h o r i t y  on  
t h i s  p o i n t .

M o r e  r e l e v a n t  t o  K i n n e y ' s  a p p e a l ,  b o t h  W h e e l e r  a n d  S t e v e  
v .  S t a t e ,  875  P . 2 d  1 1 0 ,  1 2 2 - 2 3  ( A l a s k a  1 9 9 4 ) ,  i n t e r p r e t  H e n t z n e r  a s  
a  c a s e  i n  w h i c h  t h e  s u p r e m e  c o u r t ' s  " p r i m a r y  c o n c e r n  w a s  t o  a v o i d  
a p p l i c a t i o n  o f  s t r i c t  l i a b i l i t y  i n  c a s e s  w h e r e  t h e  a c c u s e d  c o u l d  b e  
s u b j e c t e d  t o  s e v e r e  c r i m i n a l  p e n a l t i e s " .  W h e e l e r ,  659  P .  2 d  a t  1 2 5 1 .  
H e n t z n e r  w a s  c h a r g e d  w i t h  a  f e l o n y ,  n o t  f o r  o f f e r i n g  h i s  i n v e s t m e n t  
s c h e m e ,  b u t  f o r  f a i l i n g  t o  r e g i s t e r  i t .  T h u s ,  H e n t z n e r ' s  c r i m e  was  
o n e  o f  o m i s s i o n .  " T h e  g i s t  o f  [ H e n t z n e r ' s ]  c r i m e  w a s  . . .  t h e  
d e f e n d a n t ' s  f a i l u r e  t o  p e r f o r m  a n  a c t  r e q u i r e d  b y  l a w  fl r e g i s t e r i n g  
t h e  s e c u r i t i e s  b e f o r e  o f f e r i n g  t h e m  t o  t h e  p u b l i c . "  S t e v e ,  8 7 5  P . 2 d  
a t  1 2 2 .

As t h i s  c o u r t  n o t e d  i n  S t e v e ,  w h e n  a  c r i m e  i s  d e f i n e d  i n  
t e r m s  o f  a  f a i l u r e  t o  a c t ,  " t h e  p r e v a i l i n g  v i e w  i s  t h a t  o n e  m ay  n o t  
b e  h e l d  l i a b l e  i f  o n e  d o e s  n o t  know t h e  f a c t s  i n d i c a t i n g  a  d u t y  t o  
a c t " .  I d .  ( q u o t i n g  L a F a v e  a n d  S c o t t ,  s e c .  3 . 3 ( b ) ,  V o l .  1 ,  p .  2 8 9 ) .  
T h u s ,  S t e v e  i n t e r p r e t s  H e n t z n e r  a s  s a y i n g  t h a t  i f  a  p e r s o n  
r e a s o n a b l y  f a i l s  t o  p e r c e i v e  t h a t  h i s  b u s i n e s s  a c t i v i t i e s  f a l l  
w i t h i n  t h e  s e c u r i t i e s  l a w s ,  s o  t h a t  h i s  f a i l u r e  t o  r e g i s t e r  i s  a n  
a c t  o f  r e a s o n a b l e  i n a d v e r t e n c e ,  t h e n  t h a t  p e r s o n  s h o u l d  n o t  b e  
g u i l t y  o f  a  f e l o n y  f o r  f a i l i n g  t o  r e g i s t e r .

K i n n e y ' s  c a s e  i s  s u b s t a n t i a l l y  d i f f e r e n t .  K i n n e y  wa s  
c h a r g e d  w i t h  s e l l i n g  a l c o h o l ;  h i s  c r i m e  w a s  o n e  o f  c o m m i s s i o n ,  n o t  
o m i s s i o n .  K i n n e y ' s  s a l e s  o f  a l c o h o l  d i d  n o t  a r i s e  t h r o u g h  
i n a d v e r t e n c e  o r  n e g l e c t .  M o r e o v e r ,  i t  i s  common k n o w l e d g e  i n  o u r  
s o c i e t y  t h a t  o n e  i s  n o t  p e r m i t t e d  t o  s e l l  a l c o h o l  w i t h o u t  a  l i c e n s e ,
a n d  i t  i s  common k n o w l e d g e  i n  A l a s k a  t h a t  v a r i o u s  l o c a l i t i e s  h a v e
v o t e d  t h e m s e l v e s  d r y .  U n d e r  t h e s e  c i r c u m s t a n c e s ,
[ w ] h a t  i s  e s s e n t i a l  i s  n o t  a n  a w a r e n e s s  t h a t  a  
g i v e n  c o n d u c t  i s  a  " w r o n g d o i n g "  i n  t h e  s e n s e  
t h a t  i t  i s  p r o s c r i b e d  b y  l a w ,  b u t  r a t h e r ,  a n  
a w a r e n e s s  t h a t  o n e  i s  c o m m i t t i n g  t h e  s p e c i f i c
a c t s  w h i c h  a r e  d e f i n e d  b y  l a w  a s  a  
" w r o n g d o i n g " .  I t  i s  . . .  n o  d e f e n s e  t h a t  o n e  
was  n o t  a w a r e  h i s  a c t s  w e r e  w r o n g  i n  t h e  s e n s e  
t h a t  t h e y  w e r e  p r o s c r i b e d  b y  l a w .  S o  l o n g  a s  
o n e  a c t s  i n t e n t i o n a l l y ,  w i t h  c o g n i z a n c e  o f  h i s  
b e h a v i o r ,  h e  a c t s  w i t h  t h e  r e q u i s i t e  a w a r e n e s s  
o f  w r o n g d o i n g .  I n  t h e  w o r d s  o f  J u s t i c e  H o l m e s :

I f  a  man i n t e n t i o n a l l y  a d o p t s  c e r t a i n  
c o n d u c t  i n  c e r t a i n  c i r c u m s t a n c e s  
known t o  h i m ,  a n d  t h a t  c o n d u c t  i s  
f o r b i d d e n  b y  t h e  l a w  u n d e r  t h o s e



c i r c u m s t a n c e s ,  h e  i n t e n t i o n a l l y  
b r e a k s  t h e  l a w  i n  t h e  o n l y  s e n s e  i n  
v / h i c h  t h e  l a w  e v e r  c o n s i d e r s  i n t e n t .

E l l i s  v .  U n i t e d  S t a t e s ,  2 0 6  U . S .  2 4 6 ,  2 5 7 ,
27 S . C t .  6 0 0 ,  6 0 2 ,  51 L . E d .  1 0 4 7 ,  10 5 3  ( 1 9 0 7 ) .

A l e x  v .  S t a t e ,  4 8 4  P . 2 d  a t  6 8 1 - 8 2  ( c i t a t i o n s  o m i t t e d ) .
I t  w a s  n o t  n e c e s s a r y  f o r  t h e  S t a t e  t o  p r o v e  t h a t  K i n n e y  

was  a w a r e  o f  t h e  b o o t l e g g i n g  l a w  a n d  kne w t h a t  h i s  c o n d u c t  v i o l a t e d  
t h a t  l a w .  We t h e r e f o r e  u p h o l d  t h e  t r i a l  j u d g e ' s  r e f u s a l  t o  g i v e  
K i n n e y ' s  p r o p o s e d  j u r y  i n s t r u c t i o n .

D i d  t h e  l e g i s l a t u r e  v i o l a t e  t h e  c o n s t i t u t i o n  b y  n o t  
a l l o w i n g  a  " n o  p e r s o n a l  p r o f i t "  d e f e n s e  w h e n  a  
d e f e n d a n t  i s  c h a r g e d  w i t h  b o o t l e g g i n g  i n  a  d r y  
c o m m u n i t y ?

U n d e r  AS 4 . 1 1 . 0 1 0 ( a ) ,  n o  p e r s o n  may " m a n u f a c t u r e ,  s e l l ,  
o f f e r  f o r  s a l e ,  p o s s e s s  f o r  s a l e  o r  b a r t e r ,  t r a f f i c  i n ,  o r  b a r t e r  
a n  a l c o h o l i c  b e v e r a g e "  u n l e s s  t h e y  h a v e  t h e  p r o p e r  l i c e n s e  o r  
p e r m i t .  U n d e r  AS 4 . 1 6 . 2 0 0 ( a ) - ( b ) , a  p e r s o n  who v i o l a t e s  t h i s  
l i c e n s i n g  l a w  i s  g u i l t y  o f  a  c l a s s  A m i s d e m e a n o r  u n l e s s  t h e  
v i o l a t i o n  o c c u r s  i n  a  l o c a l - o p t i o n  c o m m u n i t y ,  i n  w h i c h  c a s e  t h e  
c r i m e  i s  a  c l a s s  C f e l o n y .

I n  AS 4 . 1 6 . 2 0 0 ( c ) ,  t h e  l e g i s l a t u r e  h a s  p r o v i d e d  a  l i m i t e d  
e x c e p t i o n  t o  t h e  l i c e n s i n g  r e q u i r e m e n t :  a  p e r s o n  c h a r g e d  w i t h
u n l i c e n s e d  t r a f f i c k i n g  i n  l i q u o r  may d e f e n d  b y  p r o v i n g  t h a t  "n o  
p r o f i t  w a s  i n v o l v e d  i n  t h e  s o l i c i t a t i o n  o r  r e c e i p t  o f  [ t h e ]  o r d e r  
f o r  t h e  d e l i v e r y  o f  [ t h e ]  a l c o h o l i c  b e v e r a g e " .  T h e r e  a r e  tw o  
i n s t a n c e s  i n  w h i c h  t h i s  " n o  p e r s o n a l  p r o f i t "  d e f e n s e  d o e s  n o t  a p p l y :  
when  t h e  d e f e n d a n t  i s  c h a r g e d  w i t h  s e l l i n g  o r  o f f e r i n g  t o  s e l l  
a l c o h o l i c  b e v e r a g e s  t o  a  m i n o r ,  a n d  w h e n  t h e  d e f e n d a n t  i s  c h a r g e d  
w i t h  l i q u o r  t r a f f i c k i n g  i n  a  l o c a l - o p t i o n  c o m m u n i t y .

K i n n e y  a s s e r t s  t h a t  t h e  l e g i s l a t u r e  h a d  no  v a l i d  r e a s o n  
f o r  r e s t r i c t i n g  t h e  " n o  p e r s o n a l  p r o f i t "  d e f e n s e  i n  t h i s  f a s h i o n .
He a r g u e s  t h a t ,  b e c a u s e  t h e r e  i s  n o  r a t i o n a l  b a s i s  f o r  r e s t r i c t i n g  
t h e  s c o p e  o f  t h e  d e f e n s e ,  t h e  d u e  p r o c e s s  c l a u s e  o f  t h e  c o n s t i t u t i o n  
r e q u i r e s  t h a t  t h e  d e f e n s e  b e  a v a i l a b l e  t o  a n y o n e  a c c u s e d  o f  
u n l i c e n s e d  s a l e  o f  l i q u o r ,  e v e n  i f  t h e  o f f e n s e  o c c u r r e d  i n  a  l o c a l -  
o p t i o n  c o m m u n i t y .

We d i s a g r e e .  T h e  two l i m i t a t i o n s  on  t h e  “n o  p e r s o n a l  
p r o f i t "  d e f e n s e  a p p e a r  t o  b e  b a s e d  o n  t h e  s a m e  r a t i o n a l e :  l a c k  o f
p r o f i t  i s  n o  d e f e n s e  t o  u n l i c e n s e d  s a l e  o f  l i q u o r  w he n  i t  w o u l d  b e  
i l l e g a l  f o r  a n y o n e  t o  s e l l  l i q u o r  u n d e r  t h e  sa m e  c i r c u m s t a n c e s .
T h u s ,  t h e  d e f e n s e  i s  n o t  a v a i l a b l e  t o  s o m e o n e  who s e l l s  l i q u o r  t o  
a  m i n o r ,  n o r  i s  i t  a v a i l a b l e  t o  s o m e o n e  who s e l l s  l i q u o r  i n  a  
c o m m u n i t y  t h a t  h a s  v o t e d  t o  b a n  l i q u o r  s a l e s .  I n  t h e s e  s i t u a t i o n s ,  
u n l i c e n s e d  s a l e  o f  l i q u o r  i s  n o t  j u s t  a  v i o l a t i o n  o f  s t a t u t e s  t h a t  
r e g u l a t e  a l c o h o l  s a l e s  a n d  r e s t r i c t  t h e  n u m b e r  o f  a l c o h o l  s e l l e r s ;  
r a t h e r ,  t h e  u n l i c e n s e d  s a l e  v i o l a t e s  s o c i e t y ' s  d e t e r m i n a t i o n  t h a t  
no  o n e  s h o u l d  s e l l  a l c o h o l  u n d e r  s u c h  c i r c u m s t a n c e s .  B e c a u s e  t h e r e  
i s  a  r a t i o n a l  b a s i s  f o r  t h e  l e g i s l a t u r e ' s  d e c i s i o n  t o  r e s t r i c t  t h e  
s c o p e  o f  t h e  " n o  p e r s o n a l  p r o f i t "  d e f e n s e ,  K i n n e y ' s  d u e  p r o c e s s  
a t t a c k  f a i l s .  C o n c e r n e d  C i t i z e n s  o f  S o u t h  K e n a i  P e n i n s u l a  v .  K e n a i  
P e n i n s u l a  B o r o u g h ,  5 2 7  P . 2 d  4 4 7 ,  452  ( A l a s k a  1 9 7 4 ) ;  H a r r e l s o n  v .  
S t a t e ,  687  P . 2 d  3 3 2 ,  3 4 3 - 4 4  ( A l a s k a  A p p .  1 9 8 4 ) .

C o n c l u s i o n

T h e  j u d g e m e n t  o f  t h e  s u p e r i o r  c o u r t  i s  AFFIRMED.
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1 .  W i l s o n  w a s  w e a r i n g  e l e c t r o n i c  m o n i t o r i n g  e q u i p m e n t ,  a n d  h e  w a s  
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C u l p a b i l i t y "  p r o v i d e s :

( a )  T h e  m i n i m a l  r e q u i r e m e n t  f o r  c r i m i n a l  c u l p a b i l i t y  
i s  t h e  p e r f o r m a n c e  [ o f ]  . . .  a  v o l u n t a r y  a c t  o r  t h e  
o m i s s i o n  t o  p e r f o r m  a n  a c t  t h a t  t h e  p e r s o n  i s  c a p a b l e  o f  
p e r f o r m i n g .

( b )  [ W i t h  t h e  l i m i t e d  e x c e p t i o n s  l i s t e d  b e l o w , ] [ a ]  
p e r s o n  i s  n o t  g u i l t y  o f  a n  o f f e n s e  u n l e s s  t h e  p e r s o n  a c t s  
w i t h  a  c u l p a b l e  m e n t a l  s t a t e [ . ]

3 .  A " g r u b s t a k e "  i s  " [ m ] o n e y  o r  s u p p l i e s  a d v a n c e d  t o  a  p r o s p e c t o r  
i n  r e t u r n  f o r  a  s h a r e  i n  a n y  f i n d i n g s " .  W e b s t e r ' s  New W o r l d  
D i c t i o n a r y  o f  A m e r i c a n  E n g l i s h  ( 3 r d  C o l l e g e  E d i t i o n ,  1 9 8 8 ) ,  p .  5 9 7 .
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INTRODUCTION

D a v i d  L .  M c L a u g h l i n  w a s  c h a r g e d  b y  t h e  s t a t e  w i t h  

m i s c o n d u c t  i n v o l v i n g  w e a p o n s  i n  t h e  f i r s t  d e g r e e  i n  v i o l a t i o n  o f  

f o r m e r  AS 1 1 . 6 1 . 2 0 0 ( a ) ( 1 ) 1  —  p o s s e s s i o n  o f  a  c o n c e a l a b l e  f i r e a r m  

b y  a  p r e v i o u s l y  c o n v i c t e d  f e l o n .  M c L a u g h l i n ' s  c a s e  wa s  s c h e d u l e d  

f o r  a  j u r y  t r i a l  b e f o r e  S u p e r i o r  C o u r t  J u d g e  J a y  H o d g e s .  A t  t h e  

o u t s e t  o f  t r i a l ,  M c L a u g h l i n  i n d i c a t e d  h i s  w i l l i n g n e s s  t o  c o n c e d e  

t h a t  h e  h a d  p r e v i o u s l y  b e e n  c o n v i c t e d  o f  a  f e l o n y .

S i n c e  M c L a u g h l i n  c o n c e d e d  t h e  e x i s t e n c e  o f  a  p r i o r  

c o n v i c t i o n ,  J u d g e  H o d g e s  f o u n d  n o  n e e d  f o r  t h e  j u r y  t o  c o n s i d e r  

w h e t h e r  M c L a u g h l i n  w a s  a  p r e v i o u s l y  c o n v i c t e d  f e l o n  a n d  r u l e d  

t h a t  t h e  j u r y  w o u l d  d e c i d e  o n l y  w h e t h e r  M c L a u g h l i n  k n o w i n g l y  

p o s s e s s e d  a  c o n c e a l a b l e  f i r e a r m .  B e c a u s e  M c L a u g h l i n ' s  c r i m i n a l  

h i s t o r y  a p p e a r e d  t o  h a v e  n o  b e a r i n g  on  a n y  i s s u e  r e m a i n i n g  i n  

d i s p u t e ,  t h e  j u d g e  f u r t h e r  c o n c l u d e d  t h a t  e v i d e n c e  o f  

M c L a u g h l i n ' s  p r i o r  c o n v i c t i o n s  w o u l d  b e  i n a d m i s s i b l e  u n l e s s  i t  

b e c a m e  r e l e v a n t  t o  s p e c i f i c  i s s u e s  a r i s i n g  d u r i n g  t h e  c o u r s e  o f  

t r i a l .  O v e r  t h e  s t a t e ' s  o b j e c t i o n ,  t h e  j u d g e  o r d e r e d  t h e  

p r o s e c u t i o n  t o  r e f r a i n  f r o m  m e n t i o n i n g  o r  a t t e m p t i n g  t o  p r o v e  

M c L a u g h l i n ' s  p r i o r  c o n v i c t i o n s  u n l e s s  t h e  c o u r t  f i r s t  d e t e r m i n e d  

t h e m  t o  b e  r e l e v a n t  t o  a  s p e c i f i c  d i s p u t e d  i s s u e .

T h e  s t a t e  p e t i t i o n e d  t h i s  c o u r t  t o  r e v i e w  t h e  s u p e r i o r  

c o u r t ' s  o r d e r ;  we g r a n t e d  t h e  s t a t e ' s  p e t i t i o n  a n d  d i r e c t e d  t h e  

p a r t i e s  t o  s u b m i t  b r i e f s  o n  t h e  m e r i t s . 2

DISCUSSION

1 .  I s s u e  P r e s e n t e d

B o t h  i n  A l a s k a  a n d  e l s e w h e r e ,  c o u r t s  h a v e  r e c o g n i z e d  

t h a t  e v i d e n c e  c o n c e r n i n g  t h e  n u m b e r  a n d  n a t u r e  o f  a  d e f e n d a n t ' s



p r i o r  c o n v i c t i o n s  c a n  p o s e  a  s e r i o u s  r i s k  o f  p r e j u d i c e  w h e n  

i n t r o d u c e d  i n  a  c a s e  i n  w h i c h  a  p r i o r  c o n v i c t i o n  i s  a n  e l e m e n t  o f  

t h e  o f f e n s e  c h a r g e d .  F o r  t h i s  r e a s o n ,  a p p e l l a t e  c o u r t s  h a v e

g e n e r a l l y  a g r e e d  t h a t  t h e  t r i a l  c o u r t  h a s  b r o a d  d i s c r e t i o n  t o  

l i m i t  t h e  a m o u n t  o f  e v i d e n c e  a l l o w e d  o n  t h e  i s s u e  a n d  t o  r e g u l a t e  

t h e  f o r m  i n  w h i c h  i t  i s  p r e s e n t e d ,  p a r t i c u l a r l y  w h e n  t h e  

d e f e n d a n t  d o e s  n o t  d i s p u t e  t h e  p r i o r  c o n v i c t i o n ' s  e x i s t e n c e . 3

T h e  p r e c i s e  i s s u e  p r e s e n t e d  f o r  r e v i e w  i n  t h i s  c a s e  i s  

s o m e w h a t  d i f f e r e n t ,  h o w e v e r :  w h e t h e r  t h e  t r i a l  c o u r t  i n  a  f e l o n -  

i n - p o s s e s s i o n  p r o s e c u t i o n  ma y ,  i n  r e l i a n c e  o n  t h e  d e f e n d a n t ' s  

w i l l i n g n e s s  t o  c o n c e d e  t h e  e x i s t e n c e  o f  a  p r i o r  f e l o n y  

c o n v i c t i o n ,  b a r  p r o o f  o f  t h e  p r i o r - c o n v i c t i o n  e l e m e n t  e n t i r e l y  

a n d  w i t h d r a w  t h e  i s s u e  f r o m  t h e  j u r y .

On r e v i e w ,  t h e  s t a t e  a r g u e s  t h a t  t h e  t r i a l  c o u r t  l a c k e d  

a u t h o r i t y  t o  f o r c e  t h e  p r o s e c u t i o n  t o  a c c e p t  M c L a u g h l i n ' s  

c o n c e s s i o n  o f  a  p x - i o r  c o n v i c t i o n  a n d  t o  b a r  p r o o f  o n  t h i s  i s s u e .  

A l t h o u g h  t h e  s t a t e  a c k n o w l e d g e s  t h a t  t h e  d i s p u t e d  e v i d e n c e  w a s

n o t  r e l e v a n t  o n  a n y  i s s u e  o t h e r  t h a n  t h e  i s s u e  M c L a u g h l i n  w a s

p r e p a r e d  t o  c o n c e d e  - -  t h a t  M c L a u g h l i n  h a d  p r e v i o u s l y  b e e n  

c o n v i c t e d  o f  a  f e l o n y  - -  t h e  s t a t e  c o n t e n d s  t h a t  t h e  c o u r t  h a d  n o

d i s c r e t i o n  t o  . r u l e  a s  i t  d i d .

2 .  S t a n d a r d  o f  R e v i e w

As p r e s e n t e d  b y  t h e  s t a t e ,  t h i s  c l a i m  i n v o l v e s  a  p u r e

q u e s t i o n  o f  l a w ,  w h i c h  i s  s u b j e c t  t o  t h e  d e  n o v o  s t a n d a r d  o f  

r e v i e w .  L a n d o n  v .  C h a m p i o n ,  7 4 5  P . 2 d  1 3 7 1 ,  13 72  n . 2  ( A l a s k a

19 8 7 )  .

3 .  A n a l y s i s

No A l a s k a  c a s e  h a s  s q u a r e l y  d e c i d e d  t h e  i s s u e  p r e s e n t e d  

i n  t h i s  c a s e . 4 C o u r t s  i n  o t h e r  j u r i s d i c t i o n s  a r e  n o t  e n t i r e l y  

u n a n i m o u s ,  b u t  a  v a s t  m a j o r i t y ,  e s p o u s i n g  t h e  t r a d i t i o n a l  v i e w  

t h a t  t h e  g o v e r n m e n t  n e e d  n o t  a c c e p t  t h e  a c c u s e d ' s  p r o p o s e d



c o n c e s s i o n  t o  a n  e l e m e n t  o f  a n  o f f e n s e , 5 h o l d s  t h a t  a  t r i a l  j u d g e  

c a n n o t  a l t o g e t h e r  b a r  t h e  p r o s e c u t i o n  f r o m  i n t r o d u c i n g  e v i d e n c e  

t o  p r o v e  a  n e c e s s a r y  e ' e m e n t  o f  i t s  c a s e ,  e v e n  w hen t h e  e l e m e n t  

i s  u n d i s p u t e d . 6

T h e  s t a t e  u r g e s  u s  t o  f o l l o w  t h e  m a j o r i t y  v i e w  a n d  t o  

r e v e r s e  t h e  t r i a l  c o u r t ' s  r u l i n g  i n  M c L a u g h l i n ' s  c a s e .  T h e  s t a t e  

a r g u e s  t h a t  t h e  c o u r t  h a d  n o  a u t h o r i t y  t o  p r e c l u d e  t h e  s t a t e  f r o m  

p r o v i n g  a  n e c e s s a r y  e l e m e n t  o f  t h e  o f f e n s e ,  t h a t  t h e  c o u r t ' s  

r u l i n g  a m o u n t e d  t o  a n  i m p r o p e r  j u d i c i a l  a m e n d m e n t  o f  t h e  f i r s t -  

d e g r e e  w e a p o n s  m i s c o n d u c t  s t a t u t e ,  a n d  t h a t  i t  d e p r i v e d  t h e  s t a t e  

o f  i t s  r i g h t  t o  a  j u r y  t r i a l .  We n e e d  c o n s i d e r  o n l y  t h e  f i r s t  o f  

t h e s e  a r g u m e n t s .

T h e  s t a t e  m a i n t a i n s  t h a t  i t  i s  i m p r o p e r  t o  p r e c l u d e  t h e  

p r o s e c u t i o n  f r o m  p r o v i n g  a n  e l e m e n t  o f  a n  o f f e n s e  a n d  a s s e r t s  

t h a t ,  i n  t h e  p r e s e n t  c a s e ,  " e x c l u d i n g  a l l  e v i d e n c e  t h a t

[ M c L a u g h l i n ]  h a s  a  p r i o r  c o n v i c t i o n  i s  u n f a i r . 1' I n  s u p p o r t  o f  

t h i s  c o n t e n t i o n  t h e  s t a t e  c i t e s  W ig m o re  f o r  t h e  p r o p o s i t i o n  t h a t  

i t  s h o u l d  n o t  b e  r e q u i r e d  t o  s t i p u l a t e  t o  a  " c o l o r l e s s  a d m i s s i o n "  

o f  a n  e l e m e n t  o f  t h e  o f f e n s e ,  s i n c e  s u c h  a  s t i p u l a t i o n  w o u l d

u n j u s t i f i a b l y  d e p r i v e  i t  " o f  t h e  l e g i t i m a t e  m o r a l  f o r c e  o f  [ i t s ]  

e v i d e n c e . "  IX J o h n  H. W i g m o r e ,  E v i d e n c e  2 5 9 1  ( C h a d b o u r n  r e v .

1 9 8 1 )  .

I n  o u r  v i e w ,  h o w e v e r ,  t h e  c r u c i a l  i s s u e  i s  n o t  w h e t h e r

t h e  s t a t e  h a s  t h e  r i g h t  t o  p r e s e n t  t h e  " l e g i t i m a t e  m o r a l  f o r c e  o f

i t s  e v i d e n c e "  - -  a n  u n a s s a i l a b l e  p r o p o s i t i o n  i n  t h e  a b s t r a c t  

b u t  r a t h e r  w h e t h e r  a n y  " m o r a l  f o r c e "  g a i n e d  b y  p r o v i n g  

M c L a u g h l i n ' s  p r i o r  c o n v i c t i o n s  r e t a i n s  l e g i t i m a c y  g i v e n  

M c L a u g h l i n ' s  w i l l i n g n e s s  t o  c o n c e d e  t h e  p o i n t .  T h i s  i s s u e  i s  a  

c l o s e  o n e ;  i t s  r e s o l u t i o n  d e p e n d s  l a r g e l y  o n  w h e t h e r  i t  i s  v i e w e d  

a s  a  n a r r o w  q u e s t i o n  o f  e v i d e n t i a r y  r e l e v a n c e  o r  a  b r o a d e r  

q u e s t i o n  i n v o l v i n g  p o l i c i e s  t h a t  a r e  n o t  s t r i c t l y  e v i d e n t i a r y .

F r o m  t h e  n a r r o w  s t a n d p o i n t  o f  e v i d e n t i a r y  r e l e v a n c e  - -

t h e  s t a n d p o i n t  a r g u e d  b y  M c L a u g h l i n  h e r e  - -  a  s t r o n g  c a s e  c a n  b e



made t h a t  t h e  e v i d e n c e  o f  M c L a u g h l i n ' s  p r i o r  c o n v i c t i o n s  s h o u l d  

p r o p e r l y  b e  e x c l u d e d .  T h e  s p e c i f i c  c i r c u m s t a n c e s  o f  s o m e  f e l o n -  

i n - p o s s e s s i o n  c a s e s  m i g h t  g i v e  t h e  s t a t e  l e g i t i m a t e  r e a s o n s  t o  

i n t r o d u c e  e v i d e n c e  o f  p r i o r  c o n v i c t i o n s  e v e n  t h o u g h  t h e  d e f e n d a n t  

i s  w i l l i n g  t o  c o n c e d e  t h e  p r i o r - c o n v i c t i o n  e l e m e n t .  I n  m o s t  

c a s e s ,  h o w e v e r ,  o n c e  t h e  d e f e n d a n t  c o n c e d e s  t h e  p r i o r - c o n v i c t i o n  

e l e m e n t ,  e v i d e n c e  o f  p r i o r  c o n v i c t i o n s  w o u l d  h a v e  no  e v i d e n t i a r y  

r e l e v a n c e  e x c e p t  t o  e s t a b l i s h  t h e  d e f e n d a n t ' s  g e n e r a l  p r o p e n s i t y  

t o  c o m m i t  c r i m e s  - -  a n  i m p e r m i s s i b l e ,  a n d  t h e r e f o r e  i l l e g i t i m a t e ,  

p u r p o s e  u n d e r  A l a s k a  R u l e  o f  E v i d e n c e  4 0 4 ( b ) ( 1 ) .

T h e  p r e s e n t  c a s e  p r o v i d e s  a  g o o d  i l l u s t r a t i o n .  

M c L a u g h l i n  f u l l y  a n d  u n e q u i v o c a l l y  c o n c e d e d  t h a t  h i s  p r i o r  f e l o n y  

c o n v i c t i o n  p r e c l u d e d  h i m  f r o m  p o s s e s s i n g  a  c o n c e a l a b l e  f i r e a r m .  

G i v e n  M c L a u g h l i n ' s  c o n c e s s i o n ,  t h e  t r i a l  c o u r t  w o u l d  b e  a b l e  t o  

i n f o r m  t h e  j u r y  t h a t  M c L a u g h l i n  h a s  a g r e e d  t h a t  h e  w a s  f o r b i d d e n  

b y  l a w  f r o m  c a r r y i n g  a  c o n c e a l a b l e  f i r e a r m .  T h e  s t a t e  d i d  n o t  

a r g u e  b e l o w  a n d  d o e s  n o t  c o n t e n d  h e r e  t h a t  M c L a u g h l i n ' s  p r i o r  

c r i m i n a l  r e c o r d  h a s  a n y  e v i d e n t i a r y  r e l e v a n c e  e x c e p t  a s  p r o o f  o f  

t h e  e l e m e n t  M c L a u g h l i n  i s  p r e p a r e d  t o  c o n c e d e .  M o r e o v e r ,  t h e  

t r i a l  c o u r t  h a s  e x p r e s s l y  l e f t  t h e  d o o r  o p e n  t o  r e c o n s i d e r a t i o n  

s h o u l d  M c L a u g h l i n ' s  p r i o r  c o n v i c t i o n s  b e c o m e  r e l e v a n t  t o  a n y  

d i s p u t e d  i s s u e  t h a t  m i g h t  a r i s e  d u r i n g  t h e  c o u r s e  o f  t r i a l .

U n d e r  t h e s e  c i r c u m s t a n c e s ,  M c L a u g h l i n ' s  p r i o r  c r i m e s

a r e  w h o l l y  s u p e r f l u o u s  f r o m  a  p u r e l y  e v i d e n t i a r y  r t a n d p o i n t :

t h e i r  o n l y  e v i d e n t i a r y  r e l e v a n c e  i s  o n  a n  i s s u e  t h a t  h a s  b e e n

c o n c e d e d  a n d  t h e r e f o r e  r e q u i r e s  n o  f u r t h e r  p r o o f .  B e c a u s e  o f  t h e

o b v i o u s  d a n g e r  o f  p r e j u d i c e  t h i s  e v i d e n c e  w o u l d  c r e a t e  a s

o t h e r w i s e  i n a d m i s s i b l e  p r o o f  o f  M c L a u g h l i n ' s  g e n e r a l  c r i m i n a l

p r o p e n s i t y ,  s e e  A l a s k a  R u l e  o f  E v i d e n c e  4 0 4 ( b ) ( 1 ) ,  t h e  l e g i t i m a c y

o f  i t s  " m o r a l  f o r c e "  m ay  b e  p r o p e r l y  q u e s t i o n e d :

[WJhe n  t h e  d e f e n s e  o f f e r s  t h e  p r o s e c u t i o n  a  
f u l l ,  u n e q u i v o c a l  s t i p u l a t i o n  o f  a n  u l t i m a t e ,  
h i s t o r i c a l  f a c t ,  t h e r e  . is  a n  " u t t e r  a b s e n c e  
o f  a  l e g i t i m a t e  s t a t e  i n t e r e s t "  j u s t i f y i n g



t h e  r e j e c t i o n  o f  t h e  o f f e r .  T h e  i n t r o d u c t i o n  
o f  e v i d e n c e  i s  a  m e a n s  t o  t h e  e n d .  T h e  o n l y  
l e g i t i m a t e  p u r p o s e  f o r  i n t r o d u c i n g  e v i d e n c e  
i s  t o  p r o v e  t h e  u l t i m a t e ,  h i s t o r i c a l  
p r o p o s i t i o n s  d i s p u t e d  b e t w e e n  t h e  p a r t i e s .  
I n  a  g i v e n  c a s e ,  a  p r o s e c u t o r  m a y  h o p e  t h a t  
t h e  a d m i s s i o n  o f  a n  i t e m  o f  p r e j u d i c i a l  
e v i d e n c e  w i l l  a f f e c t  t h e  j u r y ' s  d e t e r m i n a t i o n  
o f  f a c t u a l  i s s u e s  i n  a d d i t i o n  t o  t h e  i s s u e  
t h e  j u d g e  a d m i t s  t h e  e v i d e n c e  t o  p r o v e .  
H o w e v e r ,  i f  t h a t  h o p e  i s  r e a l i z e d ,  t h e  j u r y  
w i l l  b e  m i s u s i n g  t h e  e v i d e n c e  a n d  p e r h a p s  
r e t u r n i n g  a  w r o n g f u l  v e r d i c t . 7

T h e  s t a t e ' s  " l e g i t i m a t e  m o r a l  f o r c e "  a r g u m e n t  

n e v e r t h e l e s s  l o o k s  b e y o n d  t h e  n a r r o w  i s s u e  o f  e v i d e n t i a r y  

r e l e v a n c e .  T h e  s t a t e  r a i s e s  a  v a l i d  —  a n d ,  we t h i n k ,  u l t i m a t e l y  

p e r s u a s i v e  - -  c o n c e r n :  i t  p o i n t s  o u t  t h a t  M c L a u g h l i n ' s  j u r y  h a s  a  

l e g i t i m a t e  r i g h t  t o  b e  i n f o r m e d  o f  a l l  o f  t h e  e l e m e n t s  o f  t h e

c r i m e  c h a r g e d  a n d  o f  t h e  p r o o f  b e a r i n g  o n  t h o s e  e l e m e n t s  s o  t h a t

j u v o r s  w i l l  n o t  b e  m i s l e d  t o  t h i n k  t h e y  a r e  b e i n g  a s k e d  t o

c o n v i c t  M c L a u g h l i n  f o r  m e r e  p o s s e s s i o n  o f  a  f i r e a r m .

T h e  s t a t e  a r g u e s  t h a t  i f  t h e  j u r y  i s  l e f t  w i t h  t h e

i n a c c u r a t e  i m p r e s s i o n  t h a t  M c L a u g h l i n  i s  b e i n g  p r o s e c u t e d  f o r  

c o n d u c t  t h a t  m o s t  j u r o r s  s u r e l y  k n o w  t o  b e  p e r m i s s i b l e ,  t h e  j u r y  

may b e  t e m p t e d  t o  n u l l i f y  t h e  l a w  b y  r e t u r n i n g  a  n o t  g u i l t y  

v e r d i c t ,  e v e n  t h o u g h  c o n v i n c e d  t h a t  M c L a u g h l i n  p o s s e s s e d  a  

c o n c e a l a b l e  f i r e a r m .  As  t h e  s t a t e  c o r r e c t l y  p o i n t s  o u t ,  m a n y  

c o u r t s  h a v e  c i t e d  t h i s  d a n g e r  a s  j u s t i f y i n g  t h e  r e j e c t i o n  o f  

d e f e n s e  c o n c e s s i o n s  i n  f e l o n - i n - p o s s e s s i o n  c a s e s . 8

T h e  p r o s p e c t  o f  n u l l i f i c a t i o n  i s  c e r t a i n l y  a  l e g i t i m a t e  

c o n c e r n .  Two c o u r t s  h a v e  n o n e t h e l e s s  c o n c l u d e d  t h a t  t h e  d a n g e r  

o f  n u l l i f i c a t i o n  c a n  b e  a v o i d e d  b y  a p p r o p r i a t e  j u r y  i n s t r u c t i o n s .  

T h e  C a l i f o r n i a  S u p r e m e  C o u r t  f o u n d  t h e  n u l l i f i c a t i o n  a r g u m e n t  

u n p e r s u a s i v e  i n  P e o p l e  v .  H a l l ,  616  P . 2 d  8 2 6  ( C a l .  1 9 8 0 )  ( e n  

b a n c ) :

I n s t r u c t i o n s  c a n  b e  f r a m e d  i n  s u c h  a  m a n n e r  
t h a t  t h e  p o t e n t i a l l y  p r e j u d i c i a l  p r i o r  c o n v i c  
t i o n  i s  n o t  m e n t i o n e d  t o  t h e  j u  y y e t  t h e  
j u r y  c a n  b e  i n f o r m e d  t h a t  p o s s e s s i o n  o f  a  
c o n c e a l a b l e  f i r e a i m  i s  n o t  c r i m i n a l  u n d e r  a l l



c i r c u m s t a n c e s .

I d .  a t  832  ( f o o t n o t e  o m i t t e d ) .

S i m i l a r l y ,  i n  S t a t e  v .  D a v i d s o n ,  3 5 1  N . W . 2 d  8 ,  12

( M in n .  1 9 8 4 ) ,  t h e  M i n n e s o t a  S u p r e m e  C o u r t  s t a t e d :

I n  t h i s  c a s e  we b e l i e v e  t h a t  t h e  p o t e n t i a l
f o r  u n f a i r  p r e j u d i c e  c l e a r l y  o u t w e i g h e d  t h e  
r e l e v a n c e ,  i f  a n y ,  t h a t  t h e  e v i d e n c e  h a d  t o  
o t h e r  i s s u e s .  T h e  c o u r t  s h o u l d  h a v e  g r a n t e d  
t h e  d e f e n d a n t ' s  m o t i o n  a n d  s h o u l d  h a v e
i n s t r u c t e d  t h e  j u r y  t o  t h e  e f f e c t  t h a t  
d e f e n d a n t  h a d  s t i p u l a t e d  t h a t  u n d e r  M i n n e s o t a  

l a w  h e  w a s  n o t  e n t i t l e d  t o  p o s s e s s  a  p i s t o l
a n d  t h a t  t h e r e f o r e  t h e  j u r y  s h o u l d  d i r e c t  i t s  
a t t e n t i o n  t o  t h e  i s s u e  o f  w h e t h e r  o r  n o t  t h e  
s t a t e  h a d  e s t a b l i s h e d  b e y o n d  a  r e a s o n a b l e  
d o u b t  t h a t  h e  p o s s e s s e d  t h e  p i s t o l ,  e i t h e r  
a c t u a l l y  o r  c o n s t r u c t i v e l y .

I n  o u r  v i e w ,  h o w e v e r ,  j u r y  i n s t r u c t i o n s  c a n n o t  c u r e  t h e  

p r o b l e m ,  a n d ,  i n  f a c t ,  m i g h t  e x a c e r b a t e  i t .  As a  p u r e l y  

p r a c t i c a l  m a t t e r ,  we t h i n k  i t  h i g h l y  q u e s t i o n a b l e  w h e t h e r  a n y  

u s e f u l  p u r p o s e  c a n  b e  s e r v e d  b y  p r e c l u d i n g  p r o o f  o f  a  p r i o r  

c o n v i c t i o n  a n d  i n s t r u c t i n g  t h e  j u r y  t h a t  t h e  d e f e n d a n t  w a s  

p r o h i b i t e d  b y  l a w ,  f o r  s o m e  r e a s o n  t h a t  c a n n o t  b e  d i s c l o s e d ,  f r o m  

p o s s e s s i n g  a  f i r e a r m .

F o r  m a n y  j u r o r s  — t h o s e  w i t h  a  m o d i c u m  o f  a w a r e n e s s  - -  

s u c h  a n  i n s t r u c t i o n  w o u l d  s i m p l y  b e  t a n t a m o u n t  t o  b e i n g  t o l d  t h a t  

t h e  d e f e n d a n t  h a s  p r e v i o u s l y  b e e n  c o n v i c t e d  o f  a  f e l o n y . 9 F o r  

o t h e r  j u r o r s  —  t h o s e  w i t h  l e s s  a w a r e n e s s  b u t  a  m o d i c u m  o f  

i m a g i n a t i o n  - -  t h e  i n s t r u c t i o n  c o u l d  b e  f a r  w o r s e ,  f o r  i t  w o u l d  

a m o u n t  t o  l i t t l e  m o r e  t h a n  a n  o p e n  i n v i t a t i o n  f o r  s p e c u l a t i o n .  

The  d e m o n s  o f  i m a g i n a t i o n  c o u l d  h a r d l y  b e  l u l l e d  b y  b l a n d  

a d m o n i s h m e n t s  t o  r e f r a i n  f r o m  s p e c u l a t i n g  o n  t h e  i s s u e ;  o n c e  

a w a k e n e d ,  t h o s e  d e m o n s  w o u l d  b e  f r e e  t o  r o a m  a  l a n d s c a p e  o f  

b o u n d l e s s  d i m e n s i o n .  A p a r t  f r o m  d i s t r a c t i n g  t h e  j u r y  f r o m  t h e  

f a c t s  a t  i s s u e ,  s p e c u l a t i o n  o f  t h i s  s o r t  w o u l d  p o s e  t h e  f a r  m o r e  

p e r n i c i o u s  r i s k  t h a t  j u r o r s  m i g h t  d e c i d e  g u i l t  b a s e d  on  i n a c c u  

r a t e  a s s u m p t i o n s  a b o u t  t h e  r e a s o n s  b e h i n d  t h e  p r o h i b i t i o n  a g a i n s t  

t h e  d e f e n d a n t ' s  p o s s e s s i o n  o f  a  f i r e a r m .



C o m p a r e d  t o  t h e  i n e v i t a b l e  p r o s p e c t  o f  u n c o n t r o l l e d  

j u r y  s p e c u l a t i o n ,  t h e  a l t e r n a t i v e  o f  i n f o r m i n g  t h e  j u r y  o f  t h e  

t r u e  e l e m e n t s  o f  t h e  c h a r g e d  c r i m e  a n d  o f  t h e  b a


