


Maska jiiate legislature

)&IE of Apresentattoes State Capial, Room 129
Juneau, Alaska 99801-1182

House Judiciary Committee
(907)465-4990

Date: February 11, 1997
To: David Shaftel
Fax: 278-6015
From: Lisa Kirsch
House Judiciary Committee Aide
Fax: 465-4316  Phone: 465-4990

Subject: HB 101

| have attached a bill for your consideration. Any input you may have as to the
effects or potential pitfalls of this legislation would be appreciated.

If you have no interest, would you be so kind as to direct me to an estate
planning organization or other entities that might be able to help us evaluate this

bill.
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The University of Michigan
Law School

Huichioi H*U
625 South Stair. Street
Ann Arbor, MI 48109-1215

LAWREhtcaW. W acoonex C.Tramr.: 313.763.2556
Lew is M. Sines Professoroflaw Email: Mogpnor@unucli .cdu
OffieP«: 313.764.830
Home Fix: 313.973.97/~4
May 21, 1996
BY TELEFAX

Diane L. Wcndlandt

Assistant Attorney General
Alaska Department of Law
1031 West 4th Ave., Suite 200
Anchorage, AK 99501-1994

Re: Alaska Family Trust Act, HB 459(JTJD)

Dear Diane:

The governor should veto the above referenced bill. It is ambiguous in part, and, more
importantly, is against public policy.

1. Asset Protection Trusts Jeopardize Marital and Other Rights Relating to Family
Obligations, As Well as Legitimate Creditor Rights, Sections 4 and 71 Section 4 adds 13.36.310
and section 7 revises 34.40.110. Both sections jeopardize marital and other rights relating to
family obligations, and are against public policy. 13.36.310 (line 12) explicitly protects these
trusts from claims by way of a marital or similar right. 34.40.110 (line 11) refers to a creditor
*cr another person” (i.e., this includes the spouse of the settlor or the spouse or minor child of a
benefidary), and disallows such person from satisfying a claim out of the beneficiary's interest
in the trust There are three exceptions: a transfer In fraud of creditors, a revocable trust, and a
trust where the trustee must distribute income or principal to the settlor. The exceptions do not
go nearly far enough. The limited nature of these exceptions opens up a gap in spousal protection
laws (such as the elective share of the surviving spouse) that any lawyer could maneuver through
with ease. Notice that the third exception relates to a trust in which the trustee must distribute
income or principal to the settlor. How easy it would be just to set up a trust with a friendly
trustee, and instead of requiring the trustee to distribute income to the settlor, give the trustee
"discretion” whether to distribute income to the settlor. (The plan would of course be that the
friendly trustee would always decide to distribute income to the settlor.) Such trusts arc called
discretionary trusts, and American law in general holds that a settlor cannot avoid his/her own.
creditors or claims of his/her own spouse by establishing such a trust for himself/herself. The
American rule is a sound one in policy, and HB 489(JTJD) would reverse that rule.
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Insofar as marital rights are concerned, HB 4.89(JUD) is actually inconsistent with the
spousal protection provisions in a bill enacting the Uniform Probate Code that passed the Alaska,
legislature this very session.

2. Perpetuities, Seainns 5 and. 6. The proposed amendment to the Uniform Statutory Rule
Against Perpetuities is not sanctioned by the Uniform Law Commission. The amendment is
ambiguous. Subsection (3) says that a nonvestad future interest cannot be invalid under the Rule
Against Perpetuities (in other words, the nonvested future interest is exempt from the Rule Against
Perpetuities) if it is in a trust in which the trustee has discretion to distribute income or principal
id a person who is living when the trust was created. Does this mean that such a trust continues
to be exempt forever, even after the person dies, or does it lose its exemption once the person
dies? The language is unclear, and would surely lead to unnecessary litigation.

I have reason to believe that the intention is that the trust will continue to be exempt
forever. If this is so, the bill sets up a situation in which a wealthy person, whether an Alaskan
or a resident of another state, can set up a so-called “dynasty trust" in Alaska, a trust that lasts
perpetually.

Why do the promoters of this bill want Alaska to allow perpetual dynasty trusts'- The
apparent purpose 5s purely commercial (to manipulate state law in order to give Alaska banks a
competitive advantage over banks in nearly all other states). The public policy against dynasty
trusts (trusts that last longer than a life in being plus 21 years or 90 years) is lost in the wake of
these commercial interests. Ironically, the genesis is the federal generation-skipping tax (GST
tax), which imposes high costs for creating trusts that persist through more than one generation.
The GST tax would therefore seem to discourage long-term trusts. But the GST tax also contains
a S1 million per donor GST exemption that relies only on state perpetuity law to control the length
of exempt trusts. The apparent purpose of this bill is to abolish the Rule Against Perpetuates for
Alaskan trusts in order give Alaskan banks a competitive advantage in attracting out of stare Sl
million (52 million for married donors) GST-exempt trusts. There are a few other states that
have, in effect, abolished the Rule Against Perpetuities for trusts—Wisconsin, Idaho, South
Dakota, and Delaware. But | am in touch with people at the IRS and the U.S. Treasury
Department, and on the basis of what they tell me, it is only a matter of time before Congress or
the Treasury Department by regulation puts a stop to this, for it is an unintended loophole in the
GST tax. Once the loophole is closed, the tax incentive for creating perpetual or dynasty trusts
will disappear, but trusts g.sated before the loophole is closed will continue to exist. Does Alasla
want to be known as the home of the dynasty trust?

Sincerely yours,

Lawrence W. Waggoner



Larry Wagoner, Loyola Law School, LA; commissioner on the Uniform Probate Code —
213-736-8168

Richard Wellman, University of Georgia Law School; former commissioner on the Uniform
Probate Code - 706-542-5174

Jeffrey Schoenblum, Vanderbilt Law School —615-322-2668

The first two are people the sponsors of the bill like to quote. Letter from Wagoner re HB 459
attached. All three have copies of HB 101.

\
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State of Alaska
OFFICE OF THE GOVERNOR

Juneau

May 23, 1996

The Honorable Gail Phillips
Speaker of the House
Alaska State Legislature
State Capitol

Juneau, AK 99801-1182

Dear Speaker Phillips;

Under the authority of art. I, sec. 15 of the Alaska Constitution, | have vetoed the

following bill;
CSHB 459(JUD) am

“An Act relating to the jurisdiction governing a trust, to challenges to trusts
or property transfers in trust, to the validity of trust interests,
and to transfers of certain trust interests.”

While this Administration applauds innovation and imaginative efforts to attract business
opportunities, | am concerned that the potential benefits of this bill are outweighed by its
inadvertent consequences to the people of Alaska. Therefore, I fmd it necessary to veto

this bill.

This legislation would make a dramatic change in our trust laws and policy. In fact, these
changes to Alaska law would make this the only state to espouse such public policy. The
bill raises many questions and concerns which require a level of consideration and
analysis that, frankly, was not received with just one hearing before each body of the

Legislature.

Specifically, one of the chief concerns 1have about this bill is that it would shift the
burden of proving intent to defraud onto creditors, spouses, and children of the settlor.
Currently, if one transfers assets into a trust of which the settlor is a beneficiary, the trust
is void as to present or future creditors. Under the terms of this bill, the burden of proof
is shifted so that a creditor or a spouse in a divorce setting would have to litigate to prove
the settlor’s fraudulent intent before the trust assets could be invaded to meet those

interests.



Another important concern is the bill’s provision that a trust cannot be set aside on the
grounds it defeats an interest conferred by a marital or similar relationship. Thus, a
settlor could disinherit his or her spouse. Upon the settlor’s death, the spouse would be
unable to obtain the normal elective share (usually one-third) of the estate. The same
would be true for surviving children who would be unable to reach these assets in
payment of child support arrears. This provision contradicts the legislature’s action on
another bill passed this year updating Alaska’s probate code.

I realize this trust law is meant to mirror laws common in some offshore jurisdictions,
such as Bermuda and the Cayman Islands. However, parts of this bill, particularly the
orovision to prevent the spousal elective share of a trust, go even further than the offshore

trust laws.

There may be aspects of this proposal that could benefit Alaska’s economy by attracting
financial investments without harming the public good. | would welcome further work in
this area with the understanding that any future changes in our trust laws undergo

thorough scrutiny and public hearings.

Sincerely,

Governor
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Alaska State Legislature

Official Business State Capitol

Far (907) 465-3472 Juncru, AK. 99801-1182

(907) 465-3720
. 907) 465-2689
Speaker of the House of Representatives (507

us/l. o™
DATE: December 5,1996
/A rV "3c( r
TO: Representative Joe Green
FROM: Speaker Gail Phillips w JUfr ?
RE: Alaska's Family Trust Act -- HB 459 from 19th Legislature

Enclosed is a letter from Robert Manley and a proposed draft substitute for HB 459
on the Alaska Family Trust Act from last session. This bill was vetoed by the
Governor; and Mr. Manley’s suggestions regarding the need for further revisions to

the bill are well taken.

After reviewing the enclosure, 1would appreciate the opportunity to talk with you
regarding Mr. Manley's suggestions as soon as possible.

GP:jmj

Enclosure

fi

j
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Hughes Thorsness Powell

Huddleston & Bauman Ilc
ATTORNEYS AT LAW

t/
| Direct Dial:
(907)263-8251j£j]

November 21,1996

Gail Phillips
P. O. Box 3304
Homer, AK 99603

Re: Alaska Family Trust Act
Committee Substitute for House Bill 459 (JUD am)

Our File No. 2270-72

Dear Representative Phillips:

As you know, the above referenced bill passed both houses in the legislature
but was vetoed by Governor Knowles. The Governor's veto message contained
numerous factual and legal errors. However, he was correct that under some
circumstances, a trust under the act could have limited collection of child support. In
addition, the Governor was correct when he stated that the trust could have been
used to defeat the forced elective share of one-third of the augmented estate in the
event a spouse dies and fails to adequately provide for his or her surviving spouse.

In response, hill proponents have redrafted a new version of the bill addressing
the Governor’s stated concerns and improving the bill in several regards including the
adding of provisions facilitating Alaska Native Claim Settlement Act trusts. Enclosed
for your reference is a copy of a September 26,1996 letter from Jonathan Blatimachr

to Fran Ulmer detailing these matters.

At a recent meeting of the Alaska Bar Association Section on probate and
estate plar.niny, it was suggested that the new legislative majority might re-introduce
all biiis vetoed in the last legislature and pass them through without hearing under a
veto proof majority. That may be appropriate in most cases, however given the
proposed revisions to the Alaska Family Trust Act. It might be better to review the
proposed modifications in the normal legislative process rather than simply reenacting

the bUT-

| think the more/neasured approach/will get us a better over all result. If the old
/ersion of the bill is passed, we will lose much of the interest in momentum in getting

the other modifications and improvements through.

f.SO WEST SEVLN1H AVENUE. SUITE MOO, ANCHORAGE, ALASKA 99501-3563
TELEPHONE 19071 274-7522 «FACSIMILE 1907)
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ATTORNEYS AT LAW

Accordingly, | suggest that you give serious consideration to waiting for the new
version of the bill rather than simply pushing the old one through.

| am copying this letter to Representative Porter because as Chairman of the

House Judiciary Committee, he was instrumental in reviewing and securing passage
of the bill during the last legislature.

If you have any questions, please let me know.

Very truly yours,

HUGHES THORSNESS POWELL
HUDDLESTON & BAUMAN LLC

By
Robert L. Manley
RLM:ka0:46580
Enc.
cc:  Representative Brian Porter w/enc.
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Alaska State Legislature

Official Business V BIM IH vy Sla* Cap.iol
Fax:(907)465-3472 Juneau, AK. 99801-1182
(907) 465-3720
Speaker of the House of Representatives (907) 465 2639

December 5, 1996

Mr. Robert L. Manley
Hughes Thorsness Powell
Huddleston & Bauman LLC

550 West 7th Avenue, Suite 1100
Anchorage, AK 99501-3563

Dear Mr. Manley:

Thank you for your letter regarding the Alaska Family Trust Act (HB 459). Your
points regarding the Governor's veto of this bill, and the advisability of the
legislature's holding hearings on this issue before overriding his veto, are well

taken.

With that in mind, | have forwarded a copy of your letter and it’s enclosures to
Representative Green who will be the Chair of the House Judiciary Committee
throughout the upcoming Legislature. In addition, | have asked that Rep. Green
contact me after he has had a chance to review your letter and enclosures. During
my talk with him, it is my intention to emphasize the need for the changes which

the new draft proposes.

Again, | appreciate hearing from you and look forward to your continued
participation in revising the Alaska Trust Act.

SPEAKER OP THE HOUSE
GP:jmj

cc: Representative Joe Green
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September 26/ 1996

4
The Honorable Fran Ulmer
Lieutenant Governor

State of Alaska

P.0O. Box 110015

Juneau, Alaska 99811-0015

Re: Alaska Trust Act of 1997

Dear Franm

|
Thank you so much for taking your valuable time to meet

with Linda Hulberc and me on September 6 in Anchorage. | greatly
enjoyed the meeting and 1 hope it was informative.

As promised/ | am enclosing a copy oiyi tentative draft
of a new proposed bill which 1s based/ 1in large part, on the bill
entitled the "Alaska Family Trust Act of 1996/ which, v3 you are
aware, was passed by the Legislature.but vetoed by the Governor.
Please let me know if you would like me to prepare a “Blacklined”
version to show the changes from the 1996 bil. We anticipate
that the proposed new bill will be called the "Alaska Trust Act,
of 1997.n As discussed in. more detail below, it would repeal

Alaska®"s rule against perpetuities, permit individuals to create

113635
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. tjtonorable Fran Ulmer Page -2- September 25, 1996
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" certain trusts for their benefit and enact lec Lslattion which,

| with the other provisions of the bill, would facilitate the
Creation of so-called "settlement trusts” by Regional
Corporations. The primary purpose of the bill is to increase
trust and related financial businesses in Alaska by providing
; © Americans an opportunity to enhance legitimate lifetime estate
_and related planning by using Alaska trusts rather than trusts

created in certain foreign.jurisdictions,

*t The proposed new bill would repeal the rule against
" ﬂgrpetuities (which limits how long trusts can stay in existence)
!. fn Alaska. Four states, South Dakota, Delaware, Wisconsin and
fdahg, have already repealed chairs. South Dakota and Delaware
“have received considerable trust business as a result. In fact,
.. Citibank, N.A., one of the nation®"s largest banks, has now
! Acquired a trust company in south Dakota and the business it has
e attracted is considerable according to its officers 1 have
discussed it with. South Dakota and Delaware hayg_received most
of the business because no state income, tax is imposed on the
: trusts situated there. Altﬁpugh Delaware has an income tax, it
e imposes the tax only if the trust has Delaware beneficiaries.
F There are a few academics who have a vested inferest in
seeing that the rule against perpetuities is maintained. Some
I are reporters on the Uniform Statutory Rule Against Perpetuities.

Perhaps, gome honestly feel that the time trusts can last should

be limited. They have argued with ms that 90 or 100 years ought

. * niflja ,
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Honorable Fran Ulmer Page -3- September 25, 1996

m to "be enough. (If 100 years is okay, why not 101? If 101, why

»

» e

«

c

r

not 102? As you know, it is, 1in any case, a hopelessly complex
and misunderstood law.) That is their opinion. Maybe, they feel
the same way about corporations. However, | am unaware of anyone
who Jeals regularly with trusts in the real world, such as
practicing lawyers and trust officers, who sees any reason to
keep the*rule against perpetuities in force. In fact, | am aware
of movemoncs of several bar groups to have the rule repealed ,in
their state.

In any case, because Alaska currently has no income
tax, it should experience an increase in trust business, just as
South Dakota and Delaware have. (Also, like Delaware and New
York, Alaska could prevent any state income tax being imposed on
trusts created in its state by non-residents [f it does

eventually adopt an income tax.) I think it is appropriate to

mmention that avoiding state income tax is Tot the reason why

Americans throughoutethe country are creating trusts in South

Dakota and Delaware. Rather, the reason is to”accomplish more

meffective estate planning because trusts there can be perpetual,

providing the potential for greater ultimate estate tax savings.
Once a decision is made to create a perpetual trust for,that
teason, Individuals typically choose the most favorable income
taxijurisdiction. If income tax savings were the only
consideration, New Yorkers would create trusts in New Jersey and
vice versa. Although each df those states Imposes an income tax,

they impose them only on trusts created by their own residents*

uaos
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Honorable Fran Ulmer Page -4- September 25, 1996

flsaas
The second change which the proposed bill would make

would, in my judgment, bring even more trust and related
financial business to Alaska than the repeal of the rule against
perpetuities would alone. That change would be to permit an
individual to create a trust of which he or she is eligible (but
jiot entitled) to receive distributions without automatically and
permanently subjecting the trust assets to attachment by the

individual®s creditors unless the transfer to the trust iIs in

t
defraud of creditors.

In addition to making a few stylistic and clarification
changes, the proposed new bill has been redrafted to address the
concerns which we understand the Governor expressed as the

reasons for vetoing the bill.

i. gPAsibI3LJ(k -JDiginherit_iLJ!Baufia, The Governor
apparently was concerned that one spouse, could "disinherit* his
dr her surviving spouse from the minimum or elective share to
which the surviving spouse would be entitled from the “4ugmented
estate”™ by creating a trust for his or her own benefit. To
address this concern, Section 1 of the proposed new bill- would
amend AS 13.12.205(2) (A) by adding the parenthetical material so
that the deceased spouse®s augmented estate automatically would
include a trust described in AS 34.40.110 , one from which

the deceased spouse was eligible, even if not entitle” to

receive distributions). As with other predeath transfers, such a

trust created before the marriage or one with respect to which
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Honorable Fran Ulmer Page -S- September 25, 1996

.; the surviving spouse had.in writing expressly waived his or her
righc of election would not be included in che augmented escace.
-
Apparently, the Governor also was concerned that a parent might
make transfers of property to a crust described in AS 34.40.110
(A-J&"f one from which the parent is eligible to receive
e distributions) to avoid having that property seized to satisfy
i child support payments. The proposed bill addresses that concern
in three provisoes ways. First, under section 9 of t® bill, at
- AS 34.40.110(b) (1), the transfer to the trust would,be void if it
was intended in whole or in part to hinder, delay or defraud
creditors or other persons under AS 34.40.010. (As mentioned at
our fMeeting, Alaska appears to have a six-year statute of
limitations on fraudulent transfers; | do not believe any state
"has a longer one.) Presumably, a transfer to avoid making child
support payments is a fraudulent transfer. Second, Section 9 at
e AS 34.40.110(b)(4) would, 1in effect, make the crust void if the.
settlor were in default on child support payments by 30 or more
days. Third, Seetion 9 ac AS 34.40.110(d) would make a
distribution declared to the settlor, or any other beneficiary,
attachable by che Child Support Enforcement Division. We hope
and believe these three provisions adequately address the
* Governor®s concern with respect to child support. We believe

e these changes will not adversely affect using Alaska trusts for

estate planning purposes, discussed below.

ms:cC
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I think it also is appropriate to mention that/
perhaps, the best thing that could happen from a child support
enforcement viewpoint would be for a parent to create an Alaskan
trust. The trust assets then would be directly under the
jurisdiction of an Alaska court. As a result, £ think it is
extremely unlikely that a parent would even consider creating an

Alaskan trust if the parent were trying to avoid making child

support payments. If anything, the parent would hide assets,,

transfer them directly to someone else (such as a '"new" spouse)
or create an asset protection trust outside of Che united States,
so no U.S. court would have jurisdiction over its assets.

In any case, we hope these changes will allow the
Knowles administration enthusiastically to support the proposed

new bill. Please contact me at your most early convenience if
. |

these changes do not accomplish that.

We understood that there was some question raised as
whether che Alaska Family Trust Act of 1996 would have changed
the burden of proof on a transfer which allegedly was made 1in
defraud of creditors. It would not do so. As mentioned above,
under Section 9 of the bill, transfers to the trust are. void if
made in defraud of creditors under AS 34.40.010 just as other
fraudulent transfers are.

The Bill. Would Not -Permit Qr*nhanceJFyAUdul~nS-jaaxiflfgrs

Under Amr lean law, transfers made to defraud known or

anticipated creditors are void. But under every scatj, transfers

u><»
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Honorable Fran Ulmer Page -7- September 25, 1996

can be made to immunize assets from claims of future unknown

For example, one spouse can transfer assets to or in

trust for the ocher spouse (or anyone else) and immunize them

As Z mentioned at our

I have placed a portion of my assets in trust for my

wife and children precisely for that reason. Nonetheless, under

an ancient English law, known as the Statute of Elizabeth, which

probably persists throughout the country, except perhaps
Indiana and Maryland, assets transferred to an

irrevocable crust, even if nob made in defraud of creditors,

remain permanently subject to the claims of che transferor®s

creditors, even future unknown and unanticipated ones, 1if the

transferor is merely eligible to receive assets back from the

trust. Among ocher things, this frustrates legitimate estate

in using American trusts, as will be

planning for Americans

explained in more detail later.

As indicated, che law of Alaska and all other states

permits individuals, although not in defraud ofJsnown or

anticipated creditors, to take legitimate action to immunize

their personal assets from claims of unknown future creditors.

These actions include making gifts to pr creating trusts for

others, placing money in qualifieh retirement plans and IRAs, and

operating business through corporations, limited partnerships and

limited liability companies, Many states permit as individual to

immunize assets from future creditors in ways which Alaska does

not permit. Several jurisdictions, for example, exempt without

xiau<
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e Honorable Fran Ulmer Page -8- September 25, 1996

limit cash in a life insurance policy or in an annuity contract
from claims of creditors. That is the case in New York, ocher
states, such as Florida, provide complete immunity for homes,
regardless of their value. Alaska does not immunize life
insurance policies, annuity contracts or homes from creditor
claims. But, as mentioned above, Alaska, and all other states,
permit ;n individual to immunize assets from claims of his or her
fcreditors by transferring them into trust for other people, such
as other family members. The Alaska Trust Act of 1997 would make
one relatively minor change by maintaining the immunization for
trust assets from claims of future unknown creditors where the
transferor is eligible but not entitled to receive property from
the trust, but only if the transfer to the trust is not in
defraud of creditors. Although this is a minor change in
creditor rights, it will result in a major change in
opportunities 1in estate and financial planning.

INn our meeting, you raiGed che question about whether.
"the bill would send the wrong "message", about Alaska as being a
place where one could defraud creditors. If anything/ 1 think it
would send the opposite message. Something like 17 countries
(and the list appears to be growing) permit U.S. persons to
create trusts to defraud creditors. Under their laws, it does
not matter whether the trust-is for the benefit of the settlor or
someone else, Basically, once the property get9 into a trust
under che jurisdiction of that country it is immunized from the
claims of the transferor®s creditors. As a practical matter/

un« .»
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Honorable Fran Ulmer Page -9- September 25, 1996

these countries do not have real fraudulent transfer rules. |
know that because clients of ours have been defrauded by

transfers to such crusts. That could not happen under Alaska

Tru3C Act OF 1997.
Under Alaska law, there is a very long-term fraudulent

transfer scacuce of limitations, alx years. AS 09.10.050.

clearly, no one is going to try to transfer assets in defraud of

creditors by creating an Alaskan trust.

Nonetheless, as we discussed, Americans will be able to
use Alaskan trusts to enhance estate planning opportunities. As
you know, the most effective estate planning almost always
involves transferring assets well before death. Individuals,
however, very often hesitate in doing that because, to be
effective, there usually must be no way the property can ever be
returned to the individual. Under the law of virtually all
states, creditors can attach assets transferred to a trust even t
if not transferred in defraud of creditors if the transferor is
merely eligible to receive che property in the discretion of an
independent trustee. The ability of creditors to attach the
property means the transfer is incomplete for estate and gift tax
purposes. That is one of the ways foreign trusts can be
legitimately used. A recent article written by Joseph
Kartiganer, Esq., one of the nation"s leading estate planning
lawyers, discussing the use of foreign trusts for estate planning

purposes, is enclosed. Under the proposed bill, this type of

uaoi
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estate planning could be dona in Alaska. We believe Americans

e would prefer to create crusts in Alaska rather chan in foreign
countries for estate planning purposes.

As mentioned at our meeting, under the bill,

individuals could create crusts in Alaska to immunize assets from
claims of future, unknown creditors. This can be done today
anywhere in the United States. As mentioned, | have done it by
transferring assets to a trust here in Hew York for my wife ?nd
children. But such a transfer cannot be done, except perhaps 1in
Missouri, Indiana and Maryland, if the person who created the
trust is eligible to receive property back from the trust. Under
the bill, Alaska law would be changed so-one could create a crust
(provided it is not done in defraud of creditors) including
himself or herself. According to one U.S. government report,
nearly one-half trillion dollars has been transferred by
Americans to foreign asset protection trusts. Some of these
transfers are in defraud of creditors, and, hence, would not have
been created in Alaska, even under che bill, or anywhere else 1in
America. But many of che transfers to foreign trusts by
Americans are not in defraud of creditors. These latter
transfers are being made for estate planning reasons or to
protect assets from future- unknown creditors only, something
permitted” under the law of all states. Uhder the bill, these
non-fraudulent transfers could be made to Alaska trus}s (ather

than to foreign crusts and we believe most would choose Alaskan
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trusts, This would, 1in our judgment, substantively benefit the

crust and financial industries in the state.

The proposed new bill contains a new section (Section
10} which expressly deals with "settlement trusts" created by
Regional Corporations under Section 39(a) of the federal law, the
Alaska Native Claims Settlement Act (ANCSA). Although we have
been advised by legal counsel to certain of the Regiona;%
.Corporations that che Alaska Family Trust Act of 1996 would have
facilitated the creation of settlement trusts tinder Section 39(a)
of ANCSA, it was recommended that additional changes be made to

Alaska trust law with respect to settlement trusts, and we have

done so.

* * * °

Thank you again for meeting with me. It is an honor to

be dealing with you about this important matter. 1 look forward
to hearing from you. m

Sincerely yours, ,
JGB:agw Jonathan G. Blattmachr
Enclosure

cct Ms. Linda Hulberc
Fax No", : 907-479-6536

bcc-: Richard Thvaites, Jr., Esq.
Fax No.l 907-274-1126

Richard Homcesch. Esq-.
Fax No,s 907-456-5693

Mr. Douglas Blattmachr
Fax. No, 406-791-7385
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Completed Gifts to Offshore
Trusts and the Three-Year Rule

Ji»eph Kjrtisiner. P.uncL L. Rollin", ind Abuhdm D. Pioncnicu

F Wili-ilurM o (ifi -

tccK 'thile /»yWiore FMSFinhere (he xettlor reihnins

> h%nt<".i:i(\r\ nl f/i« rnixr 'seiit/ires cureriif ylrinrung.

uc

if-

i fc<»enc 'car*. the i.fl'hi-re ."
(iruCvftn'n cru't ha* cui'vU v*
icv i' 4fi c'tate planning inm,
( nlihc rrii'C" u'Cjhli'ned in nui't
Jiimc'Ctt juoNiJictk'nv. che ifroh/»re
tr.-'t permit' 'ccdorv tn protect :hsm -
‘ch'.-" fn.m future creditor* without hav-
ing tn JHc vip uurnpletelv the benefit or'

the Cfifl'fufftix] 4>»etS.
( x.mmencarors aerjefally have assumed

thjt'transfers to che onshore crust will be
‘tfuctured %o that thev will be wholly
incomplete for Fcderal gift cx purpeics
and be includible in the settlor's zcoa
¢'UK for Federal csc3te tax purposes.'
Frequently overlooked are significant
potential giftand estate esse b~nerics chit
are available toj <c?ifof who instead
makes acompleted .sift to an irrevocable
iert'hare crust ot'which he is a discrcci&.n.ii'y
hene,r7cijrv. structured so that the cruyc
a."ct.s will be excluded from his g>o0ss
orate. The decision whether cous.: such a
itructore should rake into account the face
chat many foreign jurisdictions have a
waiting period during which cicdifr>.3
"hoye claims arise after the cre.-nion of
**uch a trust mav reach the assc-s of the
tni‘fc (hereinafter “subsequent creditors’):
this waiting period will delay completion
nfthe gift and may trigger the chiue-yetf
rules uf Sections 20J5(d>(") or of
che (ncern.d Revenue Coc'e of I9£6(IRO .’
.shereby extending (he period during
which the trust assets will be includible in
the 'Ottinr's estate.

Creditor Protection

\ponurv .-ea"in fur cieacins an mfxhore
r'usc | it' u'efolnesj in protecting assets
Ir»r.\ creditors' claims ¢ In most Cases, the
‘etclor may retain an interest in the off-
'hcre trust as adiscretionary beneficijrv

" ithout giving up this assec protection.*
Bv contrast, domestic courts have refused
to extend such protection to i sccclor-ben-
euciary of a domestic self-settled tnj3tA

Qiiri*% qgfvn iLAwrvtaC¥iyw,.tnlomu™;- \vn',;p

BenetTts of Completed
Gifc Structure

For asettlor willing to give up acertain
measure of control over assets and to pay
any applicable gift tax an irrevocable off-
shore trust can provide the estate planning
benefits associated with domestic com-
pleted gifts in addition to asset prowaion.
Acompleted gift is designed to exclude
the crust assets and any gift tax paid chcte-

on from the settlor's gross esr3ie. In addi- JiUfh Kimttot* £»5-0

tion. estate and gift taxes ate avoidtji with Eﬁéﬁ%ri/jt}f&ammi”

respect to any post-transfer income~3tft3 Tkek&v I8*nlen*d

appreciation of the cransfetved asscrj. iprria/iap in :Ki tif&(g,ju

Furthermore, because the offshore trustis | ¢ uinx. E>t it Ctnruri
foot* ttM tfit—

a grarieor trust for income tax pu»poKsS.J
the crust will grow on a tax-free basis, with
che grantor paying che income cavc3 (with-
out gift tax consequences).6

0. Pitnjnut. Etq. a cn
oynciar/ju tU tfr*. Alt
thnt iw iliti <rheyrrs
«/ swy«iiar#tajiii«(.

it Enwt. tw w-kKbwyr«rio.v vu.ix Zvia i'w.,
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COMPLETED GIFTS TO OFFSHORE TRI STS

EXHIBIT 1
$ir.(urory Authority

|IRC s 2501 'Iflu03f» a tax on the transfer
el 5/05*'iy oy 3'H ov 41 mtfvieyai. )**C Section
2511 s«,v<fc3that the Tax sftan anoty -"herner
tra transfer 'j mtrusi o’ aiheiw-se -nather tr.e
gin is ai‘ict Qnntfii'Kt. »nOw nm tr me gilt is
roii or p&rsor.tf, tangicse or mtangioie.

irccrgry Rogu'airan Section 25.25"-2 ton-
m  tSids tfw foli'ov.ing OiOviJrtnj;
(6) As io any itw & Ci. or part theroof or ntorosi
trarsm. o(wticA ms oonor njs so oarttkJ
with CuiViinion smj control as to leave m mm
no COwsr to cMrigo us disposition, whether
tar nil Own pfr/elit or for in* PennM ol anatn-
@r. the gift u cofl'igieio- Sot it upon a tranaicr
1 of civc.iy (whether muvsl or othen*>sa> me
do.vjr .~rcivnfi my pviw”r ovar ts Ckjpos-
rtan. |ha gift n.ay to wholly incorrpleta. or
1 may tx, partially Gttnoidis ana ganiaitv
AD"huieM. - ipn.-dirvg YPGTI an tre lectw >
caixvisr ca:9...
1 (c) A g?tisincuii'Oi'jid in aver/ instanca in w no
a <»nor reaatvea the power to rsve it tr*
osr- sftr-i' ur'i to exo crtxwny mnimjeii. -

ppOm;p\wen

For settlors who ate convinced of the
benefits of lifetime giving but arc fearful
that chev may be left with insufficient
funds for themselves, che offshore trust
provides an opportunity for transfers at
gift tax rates (wich the benefit of any
remiining $600,000 credit shelter) while
retraining beneficiary status.

Gift and Estate Tax
Consequences

GiftTv>u W hether a transfer isacompleted
gift turns on wh*nher the settlor has suffi-
ciently abandoned dominion and control o\ er
the property; For discussion of the statutory
guidelines on this dement, see Exhibit I.
The settlor of an irrevocable offshore trust
will not be deemed to have completely part-
ed with dominion and control of property

u heiC the Sevdur could receive che economic
benefitand enjoyment of che crust assets bv
borrowing money or bv transferring his mtcr-

«)» a\ M. ok uimt kkc)T»<iti<)\ Muiyh/ vprti im
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C't in che crust fund and relcg.tong hi' credi-
tor' to the crust fund for pavnicnc Thi\
applies to che mal\imum amounr the rru.-cce
may pa' to the vectlor tirupplv for hi-, bene/tc.
even if che settlor is <m|\ a discrecicinarv ben-
cficijrvand re?afdlc<' «f whether -uch power
i> in whole or tn parr. attiuiK wecrci'cU '
However, a gift, e'en though imtullv
incomplete. becomes soniplcte "hen the
settlor's actions nU' no looser affect credi-
tors' rights to reach che trust av-cCv"
Accordingly, che gift becomes complete
"hen che period specified under tne law *»
che foreign jurisdiction ends. Indeed, m j.
prii ace letter ruling, che Internal Revcnee
Service tiRS). holding chut a mmpleced cut
was made to an irrevocable ofTshore crust,
relied an che claims of che vcctlors-reprc-
sencativ ¢ chat under applicable foceisn law
neither the scttlor-beneficiary nor its credi-
tors may compel the trustee to distribute
the trust's assets to or for their benefit.10

fecai? Hax. IRC Sections and -038
operate to include in a decedent's gross esuce
cransfti's chat leave the transferor a significant
interest in or control over che property trans-
ferred during his lifetime, on the theory that
the transferor really kept the benefit of che
pnoj»ity. These sections differ slightly in their
definitions of what isjndudable in the dece-
dents gross estate. Section 3036(a) pro\ ides
that the dt’c~dencs gross esutc shall include

the value of all property to the extent
of arty interest therein of which the
decedent has at any rime rrfade a
transfcr.-.undcr which (the decedent]
has”~erained for his life or for a period
not asec/Tjinable without reference to
his dcich. ora period which did not in
fact end before his death il) the pos-
session or enjoyment of. or right to
income from chc property, or (2) the
right, either alone or in conjunction
wich any person, to designate che per-
sons who shall posies-; or enjov the
pcopcrcy or the income therefrom.

Section 2(>.i8faH | >provides thjc chc
dcLcdenc's gross estate vhull include

tsmam
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the ulue ofall propertv fclo che extent
of anv interest therein of whies chc
Jecedent has at anv time made a trans-
fer,..where the enjov merit theieof was
m bjca at che date of death to anv
charge through the cxcrose of a power
tin whatever opacity eNcrosablei bv
the decedent >without rceaid to when or
from what source the dtrcedsnt acquired
such power) to alter, amend, revoke or
terminate, or anv juch power is relin-
quished tknr-ichc 3-vear pencd ending
on the date ofthe decedents dv.nh.

Such retained powers exist >»here the settlor
isdeemed to rerain che economic benefit
and enjoyment of the trust assets by bcine
able io incur drift ar-d rcldgaw his creditors
to th< toast f« payment. Jfrin as mc”~ured
by the extent of the trustees discrudan to
pay assets to the settlor.11 However, che set-
tlor will be deemed to have relinquished
such powers when his actions may no longer
affect creditors' rigba.I*at the ».ric time as
the gift iscomplete tthsris. upon the expira-
tion of the period during which che settlors
incurrence of d-L-t worid allow creditors to
reach the trust aimti under the fcveign law).

VAR VA
Sections 2035 and 2038
and the Three-Year Rule

tftmwL *g>

Noiwithsiindiuf the fact thar, once the
period during which cisdjrots msy teach the
truu assess ctt min»Kfl. the gift will be com-
plete and che sector will no lertgif be
deemed to hold a Section 2036 or 2038
power with rc-pui.i to the nusr. the question
remains whether Winf.tmtcion of the settlor’s
powers by op Vfj«iom of law triggers the rules
of Section 2Q35WKJ) or Section Z058(aX 1)
and exceeds fur afuiti.r tIxte stars, the
period in which the tiusc’s alJer* will be
includible in the settlor s gio.ss eycscc
Smion 20>5(dx2) would ir.clude in the
decedent's g>*.; estate oust ar'’X3J as to
which a retained in;erv.it or power wvmirwc-

FAX NO. 9074653472

COMPLETED GIFTS TO OFFSHORE TRL STS

cd avj result ofa "voliponjl jc: or otherw ise"
within three years of death.11Section JOJiiai
prov ide> that the gross esate shall include
the value ofall propcrtv mcerescj transferred
by the deccdenc within three y«ra of death,
t'nderSection 2035(dx 11 the provisions of
Section 2U3?«ui arc generallv not applicable
to the estates of individuals dvine after
December”!. 1V8I. However.Section
2u35idx2> provide that Section 2055tclit 1)

shall not applv to a transfer of an
interest in propcrrv that is mcludeo
in the value of the gross estate under
Sections 2036. 2037. 2038 or 20-»Z or
would have been included under anv
of such Sections if such interest had
been retained by the decedent.

I’ndcf Section 2038. the settlor will be
deemed to have relinquished » power to
alter, amend, or revoke the trust on the
date che period under foreign law has run
(that is. by allowing the power to bonow
money or otherwise incur debt and to rel-
egate his creditors to che crust for payment
to expire withoutaction on his parti.

In H/torc. I'nittrf'Siam}1the settlor had
the power to amend or revoke the terms ofa
trust requiring mandatory distributions to the
beneficiaries prior cgthe vtSBPgdate. The
court held that the failure of the settlor to
exercise the powejs to amend or revoke the
crust was a relinquishment of such powers by
the settlor, causing a!! unpaid mandatory dis-
tributions vesting within three years of the
settlor's death to be ineludib’e in the senior's
gross estate pursuant to Station 2038.

In a private letter ruling.Z*the IRS held
that -asset; ofa tnrit wejc includible in the
senior's poss estate pursuant to Sectioru
2035 und 2068 whc«e the settlor died within
three years Ofche termination ofthe crust
according to its own terms. T he settlor, bv
ollow ing his Section 2038 powers, which he
could have exorcised, to explie without
action on his part, was found to have "relin-
quished- the powers on the date the trust
terminated. The IRS further held that
because the trust Jtsets would have been
includable under IRC 5ectien 2038. it would
also be includib'c under Section 2035.

JOI'RYu. OK \V«KT PR'il IXTiOV  Matvfc | April I W

“The gross
estate shah
include the
value ofall
property

interests

trans/errs*
by the dect
dentvithii
three year
ofdeath."”
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(Bqﬂ2/92 2 1193 %3) 1213195 1296
i1 |- i}
of Sdcs End of_lgg_}ré)d S dios Set EB%SO(fd)(Z) %duts
*ore i/uxi ets ous|
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psrerts

WBinjst b1 cAymom igift aomBmitft
and a.-o of Stair/"™* 2035 VC 2030)

Hou is the cransi'cjr in che Anal exam-
ple created; The transfer bv S will have
been deemed acompleted gift on
January 1. 1993 and no part or the trust
income or corpus or sift tax paid will be
included in S's gross esc3tc.

ru.— Ciw- 1 yFee; I KTV

Conclusion

A settlor can use an irrevocable offsI>0»e
crusc as an effecciv e esr-rc panning tool
while remaining a potential beneficiary of

«Qitwme. As/it PlocecticA, D oiivw >r>dinicmitional
Ls>* ir.d T w 0. Section 24:35: Rrssn. 810 TM. Asset
Protection Plimting « A-i

"The asset piotcmoft ,(Tvidi d sc-.Jus of wi trust by
trsnv KitciJA jufl-di<ii.'>i; is. with .« p K t50ciudi'srt of t,V
vitflnr -.note e’timso u't fir'jr ?0the CT-soiwo ofcfve oHshorc
« o(, ecr.trJU lidured bv the fniduiiMtcwv/e uncc liu-iof
ol «(urisdicoens. Aoc. <dmfly. urV-,i othwv.-ii,- pro*. idcd. ref-
er. oecs 'ft iftu jn.~ Ic to Cr.-J"-T>| refer io mj'ibJts.uenr
.s-duors of the settlor. See Engel "I'ling pGrt/gli Situs
Tnjjij for Visit Prwo.;.<ie.' JOE-I Plw. | *2,.US 119951
“on VM Jur. Jd. Tnuis 5 9-. Msivx-Nulv.-n. 'Offshore
Si'-et Protection Tru'.ri: Mating Ycvjr Coke .Aid Earing It
Too." J? Rutgers L. R:v. 11.6.” (1V0~>.

‘Sc* Vmderb'liociix cw iy, V. Chir, Mvii.vtinft Bwiks.

NVsJd rs” JsS J.’t (Apn, Dlv. 192->. Mstty-Nelsen.

l«Pfv noto a it J|.

| poo the <Is,<*of ;U jj/uMA. w t tr.« icise; to be »
CTontttt trust m e tht-rc w»ehsoe>- Ci.it in cv.-in. raX pusuxnt
tn IRC 1UN mevt* A*i S ¢ 56it. Ryl'87-61 iMs!CB219.
‘see C.T Motuo>no. Drfotsive Grwwof Tswrs; Gift Tin
Consequences ol'Pa‘tn.nc of lo.<i.Tie T»x | .ibilir- by
CtS'itor. JOTn Mgict. EGifts 4cTe. J. 18] (5cpt. U.
jVrtv Jut see Pth. Ltt. Rul. a>110jJ (Nov. s. |W i.
Cofom'r. vArdet W«-le. IS* Fid WS '4th Cir. IbSR*:
F'n-U. RuldJJJOfrtAog. Li. I«Jl: Evttc of P.noft <

the trust. However, che gift will not be
deemed to be complete and the assets
will be includible in the settlor s gross
estate pursuant to Sections 2036 and 2038
until che expiration of the period under
foreign law during which ch.c settlor s
actions may affect creditors' rights to
reach chc trust assets. In addition, itis
likely that Sections 2035 and 2038 will
further extend the period in which the
assets wi)| be includible in che settlor's
gross estate for three years after chc
deemed tcn'iiination of the settlor's
Sections 2056 and 2038 powers, ffl

Ctw.im't. 36 TC 785. 81> 1198GC Quruln v. Convn'r. 76 TC
155(19811

'‘Oitvuin» Coti'H r. 76 TC it 165.

‘Rev. Rj). 77.578. 1977.J CB M . Rev. Rul. 76-105. 1976-1
CO 57A

:0P/iv. Hr. Rul. «5)’(X» i.Acfc 13.159)1.

“'Estn« of L'hl». Comm r.;5 TC " 11«55i. -ev d. M| Fid
86717th Cif. 19)5h esi-.te of Puton. 84 TC k 81-*

‘seRet. Rul. 76-105. 1976-1 CB 574.

JIRC 1 ’O.liidKil. Set Pm. Lw. Rul. 905JH): IAug 10.
19901 discussing circuiAstiiiecf undo*» hieh termiojiion
of retimed intere.c or powerj uonld requite
ineluuon of trust Mieu mj srnlor’j grossnuic under
Section J055idxIl. »r.d cifing 110 gift ax g»<»is cum-
pies of uhxc is mexnt bv "I volitional *<t or oihe-wnc.'
Sec Wcijiter v. Com/n'r. 65 TC 968.9*91i976>: Gooemsn
V.Comm'r.4 TC \Quia«>.

“White i. United5'stes.881 F. Supp 688i0. vim |995».
‘ipnv Ur. Rul. 91J7003 ljulv 5. |99 1. .
"The piau-nor is ur.-nve to foi--.pi trssrs. Th-:‘p-wertor v
be gnnird brart po- ctv including, “ ithout litniD-xm. the
prmr.- to remai ¢ xnd isvjtco rnd tu >jrv bencfictunes
I1fthe senior Ippoincs himself Mptooecor. the pit rrov not
deemed compie.c jr.d the truv iDVtv mu be .neludible in ihe
settlorl era! Cjvse Sec Ptv. Ltf. Rulvsuw -

P\ Lit. Rul. 9)5i006
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HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION
6* "ms HOuSS S'JitX'Ti+.S'i COWItCfcVBS

Awajldedt
Offérees

Spdufoz(s) *
A BILX.
FOR AN ACT ENTITLSI)
<A* Act relating to tho jtisrisdietica governingla trisse, to dulkirtgdfl to truata or
ptopsrty ti jreff.i-a in trust, to the validity of tM.fit iTter-Aut*, to tranafofa of

et-X'Cftifl fciff-nS *>mE*&aita# *3.3 t>ia c.ugne&ted astat*.*

»? n BAWwa 6f Sft-i 307Xa) STHS 07 iiASMt
e SFH.im 1. AS 13.12.205(@) @ is a*tk..i to read:
(A) an i?x&vg<?*fele transfer in which che dacedeuc regained the right co
the possuasion c£ «p.jo»»He of, or to the inocowa £, the property. if and co che
extent che decedv.«t"s xl*.c terminated at or continued be*/0stl the decedent®a death

~Bf&3i$a3S*. *a. a truat daa”\ihad*L*>a,._3.1N*110) ; the amount

incivtfisd ia ths value of thd ftaccioa of the property to which the decedent”s right
related, to the ext*. »t the fraction of the property parsed outside probate to or for
the benefit of a ptctijn otJvsr than the decedent"s eatftte or aurvi.vi.ng spousa.
* SRrtIx-s 2. AS 13.36,03S(SJ is amended to ré&»d:
@ 49 eowrt baa exclusive jurisdiction of proceedings initiated by
interayted ps/ctles concerning the intftCiyal affair* of trust, including ttiusts
covered by (© of this section. Except as provided in © - (@ of this

tEbu lu?o..j cs/5g/lo« “".capis
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section, proceedings thac may be maintained under this section are those
concerning the administration and distribution of trusts, the declaration of
rights ard the dejtemiinacion of other matters involving trustees and
beneficiaries of trusts. Thi%ee include proceedings to

@ appoint or remove a trustee;

@ review trustees” fees and to review and settle interim or
final accounts;

@ ascertain beneficiaries, determine any gquestion arising in
che administration or distribution of any trust including quescions of
construction of crust instruments, instruct trustees, and determine the
existence or nonexistenceof any iImmunity, power, privilege, duty or right;

and

@ release registration of a trust.

e Section 3, AS 13.36.03S is amended by adding new subsections to read;

© A provision that che lav3 of th.ia state govara tho validity,
consbarwctiovx, afld administration of the trust and chat the crust is subject to
the jurisdiction of this state is valid, effective, and conclusive for the
crust if

@ sMe or all of the crust assets are deposited in chis state

and are being administered by a qualified person;

(@ a cruscaa is a qualified person; and

@ part or all of the administration ofthe trustoccura in

this Sij*X«.

@ The validity, construction, and admin?-Oration of a truet with a
state jurisdiction provision are determined by the laws of chia state,
including the

() capacity of the settlor;

(@ pucHa, obligations, liabilities, andrights of thetrustees
ad. the gor-ointAuwvit »od removal of tho trustee; and

(@ existence and extent of powers* conferred or retained,
including a trustee®s discretionary powers, the powers retained by a
beneficiary of the trust. and che validity of the exercise of a power.

TOSUU37QJ 09/2S/SS 17:08"5.
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1 (« for piupcsca of subsection (©
2 . () soma or all of the crust assets shall be craaced as being
3 deposiced in this state and being administered by a qualified person iIf any

part of the asror.s of the trust are held in a checking account, time deposit,

certificate of deposit, brokerage account or similar account or deposit within

S
b this state.
t (21  a qualified person shall be treated as being a trustee if
9 the qualified person is designated as a trustee under or pursuant co the terms
9 of the gona/fting instrument or by any court having jurisdiction over the trust
10 and che pv.Xrs exercisable by the qualified person as trustee include or are
Ii; limited to maintaining on an exclusive or non-exclusive basis books and
12; records of rti. oa behalf of che crust and to preparing or arranging on an.
13l exclusive or nihvaxcloaive basis for the preparation of gny income tax returns
Ui which must ba filed by the trust.
iy & p=rc or all of the administration of the trust shall be
1C treated aa a?yr.ring in this state if books and records of che crust ara
17; physically m=1""?3inoi in this state.
Iﬁ *Sso*cioa *« AS 13.3S5.0i5(a) is ameuded to reed;
x5t: } <} Tha court will not, over che objection of a party, entertain
24 prooted.?hj& Wwj>1*v AS 13.36.035 involving a trust registered or having its
21; principal placa of ad-dnlatration in aether swr.*, unless
22I () all appropriate parti& could not be bound by litigation in
23 the ooittty of che stir.e where the trust is registered or has its principal
2 place oS a"Inini&ti“&Cioji:
25 J _
26 ¢) the interoets of justice otherwise would seriously ba
2j infixed; or
2? @) the crust contains a scat"s jurisdiction provision; aad
29 (A) some or all of tha trust a.r.rats are deposited in di.a
30 stats i'i'i ara being administered by a qualified parson; or
31 ® a cruete* is a qualified pagat
32 * Soctit-a 5. AS 13.36 is amended by adding r,.evs sections to read;

TE\IX5J70 J  09/it/if  17:0fie»
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Section 13.36, 310. OAT.-BMC3H TO TKObT. Except as provided in
AS 34.40.HO; a trust that is covered by AS 13.36.035(c) or that iG otherwise
governed by the laws of this state, or a property transfer iIn trust that is
covered by AS 13.36.03S(c) or chat is otherwise governed by che laws of this
state, is not void, wvoidable, liable to be set aside, defective in any
fashion, oc questionable as to the settlor®s capacity a. the grounds chat the
trust or transfer avoids or defeats a right, claim, or interest conferred by
law on a person by reason of a personal or business relationship with the
settlor or by way of a marital or similar right.
Sectionl3.36.390. DEFINITIONS. 1In AS 13.36.
@  “qualified person'' means;
@ an individual who, except for brief intervals, military
service, attendance at an educational or training institution, or for
absences for good cause shown, resides inthis state, whose true and
permanent home is in this state, who does not have a present intention
of moving from this state, arid who has the intention, of returning to
this state when away;
® a trust company that is organizedunder AS 06.25 and
that h>s its principal place of business An this state; or
© abank that is organized under ASos.os, or a national
bjnir.ilg association chat ia organized under 12 u.s.c. 21 - 2l6d, jfcha
bauk or national banking association possesses and exercises trust
powers and has its principal place of business in this state;
(@ Tsattlor* means a person who transfers property in trust;
""se"cclor* includes a person who furnishes the property transferred to atrust

even jT the trust is created by another person;
(@ ''state jurisdiction provision'" means a provision that the

laws of tbis state govern the validity, construction, and administration of a

trust ay3 chat the crust is subject to the jurisdiction of this state.

orr,SNxi3ivQ_3 o0s/2«/j« n :0?MM
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= Section AS 34.27.050(a) 1ia amended co read:

@ A ndavested property interest is invalid unless
@ when che interest is created, It is certain co vest or

terminate no later chan 21 years after the death of an individual then alive;

ar.1
@ che interest either vests or terminates within 50 years

after its creation; or
@  the interest is in a trust and all r: part of the income or

principal of the trust may bedistributed, in the discretion of the trustee.

to a person who is livinglhgi the crust iscreated.

* section 7. AS 34,27.060 is amended to read:

See. 34.27.060. REFORMATION. Dpon the petition of an interested
person, a court shall reform a disposition in the raefir that most closely
approximates gia t?.sXai.ar"s manifested plan of distribution and is within

cha so ystts:* a?.loved by AS 34.27,050 @ €), M@, or ©@ if
(€)) a r>j\v?.3td property interest or a power of appointment

becomes invalid under A3 34.27.0s0;
@ » class gift is not but might be.ew« invalid under

AS 34.27,050 end the tiws has arrived when che share of any class member is to
eafca efC-adt in pCCiressioa or enjoyment; or

(©)] a nottvested property in.f.ae3c that is not validated by
AS 34.27.050(a) cXA v?ut but not within 90 yenits after its creation.

* S™tttitysx 8- AS 34,43.010 is amended to read:

see. 34.40.010. IKVAhIDtry GENERAM,¥. Except as provided in
As 34.49.11.0, a coaTeyanca or assignment. in writing or otherwise, of aa
estate or InC*reat in land, or in goods, or things in action, or of rentfl or
profits iiu.v'g fr-i-|a thera or a clarga upon 1od, good.?, or things in action,
or yo?J the r-iitds of profits from them, made with the intent to hinder, delay.
or defraud ci-i"Aso.va or otler persona of their lawful suits, damages,
foifeitvrsa, &1)?.«, 0X demertia, or a bosd or otbux evidence of debt given,
action a\tikg:35d decree or judgment aufferad, with the like intent, ao
against tha p#ri3 «o hindered, delayed, or defrauded is void.
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« Section 9. AS .14.40 .110 is repealed and reenacted to read:

See. 34.40.110. RESTRICTING TRANSFERS 07 TRUST INTERESTS. @ A
person who in voicing transfers property in trust may provide that che
interest of a beneficiary of che crust may not be either voluntarily or
involuntarily transferred before payment or delivery of the interest to che
beneficiary or beneficiaries by the trustee. In this subsection,

(@)] "property’” includes real property, personal property, and
interests in real or personal property;

i2) "“transfer” means any forwh of transfer, including deed,
conveyance, or assignment.

ol if a trust contains a transfer restriction allowed under @ of
this section, che transfer restriction prevents a creditor existing when the
trust 13 crested, a person who subsequently becomes a creditor, or another

person ftiml satisfying a claim out of the beneficiary®s interest in che trust,

unless tha
@®  transfer was intended in whole or in part to hinder, delay,

or defraud creditors or other persons under AS 34.40.010;

(@ cruet provides that the settlor tu¥ revoke or terminate all
or part of the trust without the consent of a person who has a substantial
beneficial interest iIn the trust and the interest would be adversely affected
by the exercise of che power held by the settlor to revoke or terminate all or
part of tha trust; in this paragraph, ‘‘revoke or terminate" does not include a
pov.er to veto a distribution from che crust, a testamentary special power cf
appointwut or similar powers, or the right to receive a distribution of

inoiVic ard/or co.rpua in the discretion of a petSun, including a trustea, ocher

tfth the settlor;
(©)] trost requires that all or part of the trust"s income or

principal, oc both, must ba distributed to the settlor; or
@ at the time of che transfer, che settlor is in defa>ilc by 0

or more days of making any payment due under arty judgment or order of support

of a child of t)je settlor.

T5,B\H1378"3 09/3s/'9S 17:061.:a
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31

©  The satisfaction of a claim under (b)(1)-@ of this section is
limited to that pare of the trust to which (G)()-(3) of this section applies.
(@ Notwithstanding any provision ia the trust instrument, once a
distribution has been declared by and is payable from a settlement trust, the child
Support Enforcement Division may enforce the support obligations of a beneficiary,
including any settlor of the trust who is a beneficiary, of the crust against the

portion of tha distribution which che beneficiary would otherwise be entitled.
® In this section, "'settlor' means a person who transfers real

property, personal propercy, or an interest in real or personal property, in

trust.
™ e nv-~ AS. 13.35.310 ie._adk.d  ra.jd

Bkl *2J 1o . Settlement, Trust Occanlred Under,Pub 1™.No, 927p3~”
ia) ~Inceroval. Except to che.extent.that .this, section. providfcS to th*

Aass"AW--36. * 33
the Alaska. Native claims Settlement Act,. ( 925
2., mjs QO . girrme) Jet.tlemegt. .tgat, ~ga~l£afl_~f whether~suc”
settleav™it tr™t isegr.aol lahad before or after tha dateof enactment of chla
Sgaffla-. _Ag-USTd in this..satioli. a Settlement. truHtr ia”ty c rust meeting.the

N"Ei]igan.a tys.t imposed by AHFSA-.

yfiUtlya to .~.settlement_t~sg_Jinglu”™og Mitgiib .ijidtfttipa,, on*
-Vh~h” to establish, or transfer, assey.aj:"a 3eyt,lemenc basSt]. ,.
iiil_aay »vtual CVAu&fafE og epjgpprate_agatfl_cpMeMt3rt_c/AstiiilinM_artin

8£»2SgAvitEoZ 5)K..5E£i£if3sa
ic) Aljjn;a”oicittea .tava, of Jis a s ale™og a

gattlgmeut Jx *«t M accordancajwthi”pr,Qcedure3__g_.y:, "~
transfer of ..agates by.a yAfcive corporation. t.o_a ,z1&8&"~_~*t_Aa_*ccpxfrB&elL"h
ELL£&**&$& " O);e /anst™r of a beneficial intsigjt.in.a B™t, FIP. .trus.~. FroyJj.ed

Na~tha. tBaflegjbr.ydUN.ha-w* been pemmitted. juyier a™p.S.C, J_16061h]tF _,Sho
bgaeficI*™iuv . gt bei”g, transferred .fod instead beef a ato-ta of «ock ir.a K" tive

fioypo.gsSi..on *nd Aha nrow.”ons of 43 U S.C. £ 160jhl,.had a8p.1.1edlLd,

TW5UU370_1J 0>/Jf/9C IT:0(i.!1J



havingat least. 30 Alaska.residen.t ben.eficiaries.

gjgjjjthaa total assets. axceading S100, 000 and ./t..least 5Q0|] total, bcneficiar.”ea.
Jd]. Beneficiary Protection. > The crust agreement [for.a settlement trust

may contain or.a or jrore,>govi£3™ns restricting or...preventing transfer or. alienation

of the, beneficial focerascs in acft 3ete, lementi ti~"nas vell __as..a pYotision

restricting_Of pyevan.cir.cr anticipatory assignments of ifde diattribution from such

ESSSEQA?, .££& <« E& Mpewithasandi<w -any .gueh.prgyisj™”
.agreement for a settlement trust, once, a_dascribut.ion.h”s_b.& .~..deel™ed”™b”_gjid.is

a. Setcl . fefflaufc_ots$. ™ €. R&INIAUPPP i . EfANJBei ?JL . Piyi .3iott.gay . .snfs®
tfire support obligations of, a beneficiary of the, sottle.”Rt _tgust. against filg portion
of _suchtdlstxtbution _to which that beneficiary.wppld, otherwise be entitled in the

sane_mank»er_as support obligations may be enforced a™a.isgt a distribution which has

~c) Trust Registration. Notwithstanding any contrary provision of AS

13,,36, the following mlea shall apply to a settlemeat
<I? Initial.Registration, Upon the shareholder vote establishing

ARk, sheh patalement. trust shall ho reaiatapnd wikhtha Commiesionar of the

Pfepartmept.of Coi\.uy,Me.ad Bfor'mie. Deyeloxsingit or. tha Comi3.niacr "

gJlagdsDsas, v registration ahall be onrsuch fopa a3 fehe. Cgmmiasdoncg
fire 1. s>t fpjrth the name of ithe ANCSA. .gor, cra™i .QTL AL Isjiing

the truat” the dace .an. uh-id7 the shareholder vote occurred which approves the e w e

as.a. st~y " t-tinst yi.thia..,de_meaning of ACHA,. .the,.dbste of tha Ini.tjal_thint

I .~"S”ddr&yS a.6_yh.jgh..o'w Principal administration Qfr_the.trust.is.*S.SSg~"A~U

£ JBSSFJSKi . " -d«giguat»<}irtq_ac.c<yt_Bif.oee3.a tigon siicA. tgtafe,.. -The Jfeglvfl
whi  established the settlement trust op. an Qffice.r .<s_uch.c_ggor™Lo?!

St ee g &?2W < & JSgSTBSIBSgStF”  Jfie"51S.&33SS.a) ; 1M"8L5SES51SSSB5-SJS2£M-U

S3S..Ja8. ,&IS**
ii>.. settlement

tnirtLSteii- »*9Q file with the Conwiaa’oneg™oy

The\J.’3310 3 0S/iC/9S  17:33pn
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gbgve a» of the of auch gécristratigtv.gtae™gjfiC_

Ji3).jSBgUgab4gSL, ssL,S3si3&iJ M sgi&SE£a™aaBSao«diias"gg3HagstttPE-"3a5 &
wl&ch asniZEjsfecdM 1 ? of gracticgre of this sectior...ha.9 fylgd a reglsuraticn statgrrenj:
in acc-orAancg Wich AS 13.36-005 ec-"‘sag. shall Jile.a rfeCixbyatl.on jSteCarenc. .wi.t;h
| SFi-£SS”"Ste8£ & . chs Comroiaaione™$ des™«me«. in che .form desagib..<i_in (g m
yjr™in igq foyj.,of,.A ,epag.c«eot—gf chis aaction. Ufca such timclyfl?Nitw, such
aet-cj-eweiic Trjigt.FFiU. bantu»Qi&drj;g Have been.cpncinyiourdw _rferistP-reALund”r cht .laws
of fassilka scare c'uf_j-ocitw,ttysn the date of ica .registration gieh ths SUB.gri.gr.
&88S&*

iM .tes&gs&a”g
or encicv deaiwtefi in cdP* registration sMtemept to. accapt service of preogsg, che

«_o~ .Cowljj"e ar.d Economic Development”™ or che ConwissiQrier"g designee is

NNss & m N -r Ngssteasjalg* assspfcsg*
S E£HS K™ " 2 in igu> through_13) of this aaccio.,.

e SH"C\irs 1\, T><*s Act does not apply co a trust unless the Crust is creat«.i on

or a-Ster Cjm effvitivt d&te of chia Act or is a settlement truac created pursuant to

TEND),I30 3 t9/7i/»s TO»
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MEMORANDUM

Date: February 21, 1997
To: Joe Green

From: Lisa Kirsch

Re: HB 101—Trust Act

This is the legislation we talked about earlier that changes the rules
governing trusts that people use for estate planning. Those opposing
the legislation think it will create a loophole for debtors who want to
avoid paying child support or spousal support. See the attached

letter from the drafter of the Uniform Probate Code and memo from

the Dept, of Law.

The bill also abolishes "the rule against perpetuities.” In very simple
terms, this rule prevents a person from setting up a trust that
continuesforever. Ordinarily, the length oftime atrustlasts is
determined by a person's lifetime plus 21 years or 90 years. A quick
example of a trust in compliance with the rule would be a trust that
ends by paying out 21 vyears after the death my daughter (which
could be > 90 years) or if | don't want to link it to anyone's lifetime, a
trust that terminates in 90 years.

Abolishment of the rule creates a loophole to escape from taxes that
would come due when the trust pays out; however, even though this
may seem inviting, it may also create headaches for courts for years
to come as more and more descendants of the original trustor battle
for smaller and smaller shares. Forty-six states have the rule

against perpetuities.

Supporters, many of whom want to sell these new types of trusts,
say that this bill will bring lots of business to Alaska since few states
have laws that allow this type trust. This is uncontested by the
opposition.  Supporters argue that revenue from the sale of these
trusts is now going to foreign banks and trust companies because
these trusts are prohibited here.

This bill conies up on the floor today.



Lega! Issues Raised by HB 101

. CHILD SUPPORT: hill deals with established child support arrearage for child of

the settlor. Does not provide for support obligation arising after creation of the
trust; need to ensure that trust could be invaded to provide for support obligation
which arises after creation ofthe trust. Does not provide for support obligation
that may be established for other than the biological child of the settlor; e.g., needs
to be equally clear that support obligation ordered for a stepchild or other obligee
is covered. We would suggest that this section be amended to provide that non-
payment ofany support obligation established, spousal or child, be grounds to
either void or invade the trust.

BURDEN OF PROOF Re: INTENT OF SETTLOR: The burden of proofto
establish that trust was created for purpose of hindering or defrauding creditors
appears to be shifted to person seeking to void trust. If burden of proofis not a
concern for the bill’s proponents (as the letter from Blattmachr seems to aver),
they should be willing to insert language that provides essentially that, if the trust
actually functions to avoid certain obligations - such as spousal and child support,
and certain others - that is prima facie evidence of intent, rebuttable by settlor.

. SPOUSAL INHERITANCE: The bill’s proponents assert this flaw from last

year’s bill has been fixed. There is no one in the Department sufficiently skilled in
this area to confirm that the bill does what it purports to do.

POLICY ISSUES

. The bill’s primary intent is to allow the formation of trusts which are intended to
be able to permit the trustor to “hide” assets from certain creditors, including the
IRS. We will express no opinion on this, merely point it out for consideration by
the legislature.

. Doing away with the Rule Against Perpetuities has policy implications. On the
positive side, it permits a trustor to ensure the preservation/handling of the trust far
beyond his/her demise. On the negative, this “dead hand” could prevent alienation
oi property far into the future, what the Rule was meant to protect against. The
prevailing status among the majority of states is to keep the Rule, but with perhaps
some modifications.

Dep TofLsw -February 10. 1997
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February 13,1997

Ms. Marilyn May

Assistant Attorney General
State of Alaska

Department of Law

1031 West 4th Ave,, Suite 200
Anchorage, AK 99501-1994

Re: Alaska House Bill No. 101

Dear Marilyn:

Thanks for giving me the opportunity to review and comment on House BilJ No. 101,
which is a revised version of the Alaska Family Trust Act, HB 459(JUD) upon which |
commented last summer. My opinion of this version of the bill has not changed. The legislature
should not pass it, and if they do, the governor should veto it. The bill is still ambiguous in part,
and, more importantly, Is against public policy. Make no mistake about one thing: This bill is
aimed at one type oftrust that the out-of-state lawyer who is behind this bill wants to createfor
his wealthy clients: A discretionary trust (with afriendly Trustee) that will protect the client’s assets
from creditors ofall types (including his or her child support obligations) and that will last in
perpetuity,

Sections 1 and 8, Spousal Elective Share Rights The principal change from the prior
version appears in the provision concerning the spousal elective share. The promoters of the bill
apparently have decided that they overreached last year, and are willing to cut back on protecting
discretionary trusts from the spouse's elective share. Hence, section 1 of the new bill adds the
underlined clause to 13,12.205(2)(A). However, there may still be an intended or unintended

loophole. | would only feel that spousal elective share rights are truly protected if

(1) the same clause were added to 13.12.205(2)(B); and

(2) 34.40.110 (added by Section 8) were amended to add at the beginning of subsection (2)
the following language: “Except as provided in 13.12.205,”.

The reason for adding tha "except” clause is that, without it, 34.40.110(b) refers to a creditor “or
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nnothet person/ a term which includes the spouse of the settlor,

Other Spousal Rights, Including Rights on Divorce. What | said above pertains only to
spousal elective share rights. As | read 34.40,110, a settlor could avoid his or her obligations under
the divorce laws by setting up a discretionary trust with the pioverbid friendly trustee.

ChildSupport Obligations. Hie bill as revised still allows a settlor to set up a trust and have
it immune from child support obligations. 34.40.110(d) provides no protection, because it only
applies to distributions out of the trust and in the hands of the beneficiary (the settlor or another
beneficiary). This is nothing new in American law. Our law has always provided that oil creditors
can. reach property distributed from a trust and in the hands of the distributee, regardless of any
contrary provision in the trust document. This well-acccpted principle has never been restricted to
child support obligations. In faot, by negative implication, this provision suggests that this well-
accepted principle now only applies to child support, so that a settlor could provide in the trust
document that creditor protection would continue to apply to the property after distribution.

Section 6, Perpetuities. The proposed amendment to the Uniform Statutory Rule Against
Perpetuities is nut sanctioned by the Uniform Law Commission. The amendment is ambiguous,
and very bad policy. Subsection (3) says that a nonvested future interest cannot be invalid under
the Rule Against Perpetuities (in other words, the nonvestcd future interest ia exempt from the
Rule Against Perpetuities) if it is in a trust in which the trustee has discretion to distribute income
or principal to a person who is living when the trust was created. Does this mean that such a trust
continues to be exempt forever, even after the person dies, or doc* it lose its exemption once the
person dies? The language is unclear, and would surely lead to unnecessary litigation.

I have reason tn believe that the intention is that the trust will continue to be exempt
forever. If this is so, the bill sets up a situation in which a wealthy person, whether an Alaskan
or a resident of another state, can set up a ao called *dynasty trust" in Alaska, a trust that lasts

perpetually.

Why do the promoters of this bill want Alaska to allow perpetual dynasty trusts? The
apparent purpose is purely commercial (to manipulate state law in order to give Alaska banks a
competitive advantage over banks in nearly all other states). The public policy against dynasty
trusts (trusts that last longer than a life in being phis 21 years or 90 years) is lost in the wake of
these commercial interests. Ironically, the genesis is the federal generation-skipping tax (OST
tax), which imposes high costs for creating trusts that persist through more than one generation.
The GST tax would therefore seem to discourage long-term trusts, But the GST tax also contains
a 51 million per donor GST exemption that relies only on state perpetuity law to control rhe length
of exempt trusts. The apparent purpose of this bill is to abolish the Rule Against Perpetuates for
Alaskan trusts in order give Alaskan banks a competitive advantage in attracting out of state $1
million ($2 million for married donors) GST-exempt trusts. There are a few other states that
have, in effect, abolished the Rule Against Perpetuities for trusts—Wisconsin, Idaho, South
Dakota, and Delaware. Bui | am in touch with people at the IRS and the U.S. Treasury
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Department, and 0N the basis of what they tell me, it is only a matter of time before Congress or
the Treasury Department by regulation puts a stop to this, for it is an unintended loophole in the
GST tax. Once the loophole is closed, the tax incentive for creating perpetual or dynasty trusts
will disappear, but trusts created before the loophole is closed will continue to exist.

On the surface, dynasty trusts might appear attractive to settlors, but will in the end prove
to be curses on the settlors' descendants, as they proliferate generation by generation in geometric
tashion, some staying in Alaska but some MOVING far, far away. Such trusts do not preserve
family properly, but rather divide and subdivide it into shares so that four, five or six generations
down the road, each descendant's share represents a smaller and smaller share of the aSSef. What
good IS a 1/30th share, nr a 1/70th share, or a 1/200th share, or a 1/1000th share?

| have been involved in law reform work at the multi-state |6Vl for over ten years, and
have been in law teaching at major law schools far over thirty years, | was the Chief Reporter
for (author of) the 1990 revisions of the Uniform Probate Code that was recently passed in Alaska.
| am also the Reporter for (author Of) the Restatement (Third) of Property (Wills and Other
Donative Transfers). This is perhaps the most pernicious bill 1 have ever seen in that time,
allowing as it does a wealthy settlor to set up a particular type of trust to skirt his NI her
obligations to his or her children, spouse, creditors, and in the end to set U a trust that will last
so long that its beneficiaries will number well into the hundreds, so that the share of each is
Nothing more than a NUISANCE,

Yours sincerely,



