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1998 L E G I S L A T I V E  S E S S I O N

FISC A L  NOTE
D I L L  N O .  IID 353

Revision Dsto: Oept. Affected: Health and Social Services
T itle : A d op tio n  by re fe re n c e BRU : A d m in is t ra t iv e  S e rv ic e s

S p on so r : K e l ly
Roquestor: HESS

C om pon en t : C om m is s io n e r 's  O ffic e
COM PONENT SER IAL N O . 3 1 7

See also(SNd):____

Expenditures/Revenues: (T h ou san d s  o f Do lla rs*
O PE R A T IN G F Y 9 9 FYOO F Y 0 1 F Y 0 2 F Y 0 3 F Y 0 4

PERSONAL SERV ICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRU CTURES
GRANTS, CLA IM S
M ISCELLANEOUS

TOTAL OPERATING 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

|CAP ITAL EXPEND ITURES"

ICHANGES IN REVENUES

FUND SOURCE (T h ou san d s  o f D o lla rs )
1 0 0 2  Fede ra l Recem ts
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TOTAL 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
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FULL-TIME
PART-TIME
TEM PORARY

Estim ate o f  any  cu rren t y e a r (F Y 9B I c o a t : $0.0

A N A L Y S IS : (A t t a c h  a s e p a r a t e  p a g e  it n e c e s s a r y )

This bill amends AS 4 7 .0 5 . general authority for the Oeparimcnt o f Health and Social Services, to a llow  the adoption by reference 
of federal and state laws and regulations and those specific items listed in the bill in their m ost current form . Tho current adoption 
by reference standard employed by the Department o f Law reauires a regulation change every time tho reference material is 
changed. Most o f the items listed in this bill are used fo r purposes o f billing the Medicaid Program  fo r services rendered, and are 
annually updated. Delays in the regulation process prevent tho department's regulations from  remaining current with standards as 
they ore changed, so odoption o f this legislation will reduce the administrative work related to  regulations fo r more efficient 
operations.

^ Prepared by: Nancy Weller ^ \ ) _______ /
; Division; Medical Asiistenee /

r Phone: JI65-3J55 
Date: 01/27-9*

Approved by Commissioner: 
Agency: Depsnmtm of Hcsllh A Social Services
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For further distribution In formation, call the G overnor'! Legislative O ffice
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A l a s k a  l e g i s l a t u r e

REPRESENTATIVE 
P E T E R  K E L L Y
M.-iihng Adclross- 

1 1 9  N  C u s h m a n .  Suilo 2 0 3  

Fairbanks. A l a s k a  9 9 7 0 1  

(907) 4 5 G - 8 1 (j 1

I^ n u s c  (® f Hiu'prescntatiiu's

February 27, 1998 

Memorandum

To: Representative Con Bunde, Chair
HoLse Health, Education and Social Services Committee

From: Representative Pete Kelly
%

Re: House Bill 353, Regulations by Reference

WTi»»r in lunftu

St.-iiti Capitol 

J u n o n u .  A l a s k a  

9 9 8 0 1 - 1 1 8 2  

( 9 0 7 )  4 6 5 - 2 3 2 7

itouuo  District 31

House Bill 353 is ready to come back before your committee for consideration.

As you will recall, the CS for HB 353 generated a memo from Leg Legal alerting 
us to a possible due process concern. Following this memo, I have asked the 
Department of Law to review the issue more fully and get back to us. The 
Department of law has followed though on this request diligently. They have 
reviewed all of the reference books in question.

Yes, there is a small risk of a challenge regarding this new process. However 
they are willing to accept this risk, considering the benefit the process will 
generate.

Please schedule HB 353 for another hearing at your earliest convenience.
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CS FOR HOUSE B ^  NO. 353(HES)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION

B Y  T H E  H O U SE  H E A L T H , E D U C A T IO N  A N D  SO C LV L S E R V IC E S  C O M M IT T E E

O ffe red :Referred:
S p o n s o r s ) :  R E P R E S E N T A T IV E S  K E L L Y ,  D yson

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to adoption by reference in regulations; and providing for an 

effective date."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 44.62 is amended by adding a new section to read:
Sec. 44.62.245. M ateria l incorporated by reference, (a) In adopting a 

regulation that incorporates a document or other material by reference, a state agency 
may incorporate future amended versions of the document or other material if the 
adopted regulation identifies or refers to the document or other material followed by 
the phrase "as may be amended." the phrase "as amended from time to time." or a 
similar provision and

(I) the document or other material consists of
(A) a federal statute or .egulation;
(B) a regulation of another agency of the state; or
(C) the product of the adopting state agency, another agency of

•I- C S H B  3531HES)
T g x t V n d t r l i n r  l fCELETED TEXT BUCKETED !



1 the state, or a federal agency, and if the document or other material, and
2 amendments to the document or other material, arc created in a manner that
3 provides for public notice and an opportunity for public review and comment;
4 or
5 (2) the incorporation of a future amended version of the document or
6 other material is explicitly auinorized by a statute.
7 (b) When the amended version of a document or other material incorporated
8 by reference in a regulation as described in (a) of this section becomes available, the
9 state agency shall

10 (1) make the amended version of the document or other material
11 available to the public for review; and
12 (2) publish in the Alaska Administrative Journal, not later than 15 days
13 after the amended version of the document or other material becomes available, a
14 notice that describes the affected regulation, the effective date of the amended version
15 of the document or other material, and how a copy of the amended version may be
16 obtained or reviewed.
17 (c) The state agency shall also send the notice described in (b)(2) o f this
18 section to
19 (1) a person who has placed the person s name on a distribution list
20 kept by the agency that lists persons who want to receive the notice; the agency may
21 allow a person to request that distribution of the notice be by electronic means and
22 shall honor that request if appropriate means are available; and
23 (2) the regulations attorney in the Department of Law.
24 (d) A change in the form, formal, or title in a future amended or revised
25 version of a document or material incorporated by reference in a regulation under this
26 section does not affect the validity of the regulation or the state agency's ability to
27 enforce or implement the regulation. The state agency shall notify the regulations
28 attorney in the Department o f Law if the title of the document or other material
29 changes. The regulations attorney shall correct the title in the Alaska Administrative
30 Code under AS 44.62.125.

31 • Sec. 2. AS 47.05 is amended by adding a new section to read:

W O R K  D R A F T  W O R K  D R A F T  0-LS1395VB
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Sec. 47.05.012. M aterial incorporated by reference. Under 
AS 44.62.245(a)(2), in adopting or amending a regulation that incorporates a document 
or other material by reference, the department may incorporate future amended 
versions of the document or other material if the document or other material is one of 
the following:

(1) a document that is published, compiled, or prepared by the United 
States Department of Health and Human Services and is included in the following list:

(A) the international classification of diseases, clinical
modifications;

(B) the common procedure coding system;
(C) die specifications for national uniform billing data elements;
(D) the federal poverty guidelines for the state; or
(E) the Indian Health Service encounter rates;

(2) the current procedural terminology for physicians published by the 
American Medical Association:

(3) the diagnostic and statistical manual of mental disorders published 
by the American Psychiatric Association;

(4) the length of stay in hospitals by diagnosis and operation for the 
western region of the United States, published by HCIA. Inc.

(5) the relative value guide published by the American Society of 
Anesthesiologists;

(6) the consumer price index published by the United States 
Department of Labor;

(7) the health plan employer data and information set published by the 
National Committee for Quality Assurance;

(8) practice standards adopted by the American Academy of Pediatrics, 
American College of Obstetricians and Gynecologists. American Diabetes Association. 
American Cancer Society. American Academy of Family Physicians. American College 
of Physicians. United States Centers for Disease Control and Prevention. Agency for 
Health Care Policy and Research, or the National Asthma Education and Prevention 
Program;

W O R K  D R A F T  W O R K  D R A F T  0-LSI395\B
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(9) ihc compendium of animal rabies control published by the United 
States Centers for Disease Control and Prevention;

(10) the control of communicable diseases manual published by the 
American Public Health Association;

(11) the standards manual and interpretative guidelines for behavioral 
health, employment and community support services, and for medical rehabilitation 
published by the Commission on Accreditation of Rehabilitative Facilities;

(12) the accreditation manual for mental health, chemical dtpendency, 
and other health care facilities published by the Joint Commission on Accreditation of 
Healthcare Organizations;

(13) standards for accreditation of managed care organizations, 
standards for accreditation of managed behavioral health organizations, and standards 
for certification of credentials verification organizations published by the National 
Committee on Quality Assurance;

(14) consumer assessment of health plans published by the Agency for 
Health Care Policy and Research; or

(15) resources for optimal care of the injured patient published by the 
Committee n  Trauma. American College of Surgeons.

* Sec. 3. This Act takes effect July I. 1998.

----------------------------------------------------

CSIIB JSJtHKSI •4*
t irw 7r x t  l  i r r '1  I t E I . E T E r  TEX? PRASKBTEC:



L E G A L  S E R V I C E S

(907) -165-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

DIVISION OF LEGAL AND RESEARCH  SERV ICES 
LEGISLATIVE AFFA IRS AGENCY 

STATE OF ALASKA
130 Seward Street. Suite 409 
Juneau. Alaska 99801-2105

M E M O R A N D U M February II, 1998

SUBJECT: Adoption o f future amendments to other material cited in regulations 
(CSHB 353(HES))

TO:

FROM:

Representative Con Bundc, Chair
House Health, Education and Social Services Committee
Attn: Lynne f ^

Terri Lautcrbach 
Legislative Counsel

Enclosed is the CS you requested for HB 353. It expands the authority to adopt future 
amendments o f governmental and nongovernmental documents by reference in regulations. 
The original bill gave this authority only to the Department o f Health and Social Services. 
The enclosed CS gives that authority to all slate agencies.

I wish to alert you that there is a constitutional issue involved with this bill. It exists in both 
the original bill and in the CS. The issue involves the delegation o f legislative authority to 
nongovernmental entities. By allowing regulations to include future amendments to 
documents prepared by pm  ate groups, such as the American Medic"! Association (just as 
one example o f a private group named in the bill), the legislature would be giving the AMA 
the authority to change the substance o f a regulation. The AMA proceedings that lead to the 
change will not necessarily be a proceeding that has public notice or public review. While 
HB 353 allows for notice o f the AMA change to be given to persons in Alaska after the 
AMA change is adopted by the AMA. there is no avenue that allows a person in Alaska to 
proxide input before the AMA change takes effect i»- Alaska. The bill allows the AMA 
change to go into effect automatically.

The Alaska Supreme Court has not ruled dctinitix ely on this issue, but has stated in dicta that 
"the due process problem is a serious one." N orthern  Lights Motel. Inc. v. Swcaney. 501 
P.2d 1170 (Alaska 1977), rch. d e n . 503 P 2d 250. This case involved an attempt by an 
agency to incorporate by reference into its regulations any future amendments o f the Uniform 
Building Code. The court wound up ruling on other grounds and did not rule on the 
delegation issue, hut the court did say

One reason for the prohibition against delegation to private groups is that 
when amendments arc adopted by these groups the public docs not 
necessarily receive notice of. or have an opportunity to comment on or 
criticize the amendments, its it does when they are adopted by the legislature



or promulgated under the Alaska Administrative Procedure Act,..While the 
adoption o f  future amendments has been upheld in certain eases, we 
recognize that the due process problem is a serious one. (Northern Lights, 
at 1181.)

Based on this language from the Alaska Supreme Court, there is some risk that, to the extent 
that sec. 44.62.245(a)(2) and see. 45.05.012 allow incorporation by reference o f future 
amendments made by private groups, the bill may be constitutionally flawed.1

I have attached the two pages o f the Northern Lights decision that are relevant to this issue. 
Please let me know if I can be o f further assistance.

TMLiglc 
98-08 l.glc

Enclosure

Representative Con Bunde
February 12, 1998
Page 2

There might also be a delegation problem with respect to incorporating future 
amendments made by governmental entities, too. Inn even more so with respect to private 
groups.



5 fi| PACIFIC REPORTER . 2d SER IES

••INSTRUCTION No. 21 
You arc instructed that the Alaska Ad­

ministrative Code in effect at the time 
the second wing was added to the North­
ern Light# Motel required compliance 
with certain requirement# of the 1955 
edition o f the Uniform Building Code. 
The requirements o f »aid code, as they 
concern this cam?, read a* follows:

Sec. 1301 Group H occupancies shall 
Ik?: Hotels, apartment houses, dormi­
tories, lodging houses 

Sec. 1302(h) Group H occupancies— 
having more than three thousand 
square feet (3000 *q ft> of floor Aivn 
uImivc the first floor shall be o f not
lo.vs than one-hour fire-resistive con­
struction throughout '*

• INSTRUCTION No 22 
I f  you find front a preponderance o f 

the evidence that the defendant violated 
any o f the provision# of the law just rend 
to you and that any such violation legally 
caused the accident in question, you are 
instructed that the parly who has proven 
this ha* established a prima facie case 
that the other jurty wa* negligent. This 
prima facie case o f negligence is not con­
clusive. It may Ik? overcome by the evi- 
dence showing that under all the circum­
stances surrounding the event in question 
that that party's conduct w.iv excusable 
»r justifiable

To show that n violation o f law w.i* 
evcusaldc or justifiable, so x  to overcome 
this prima facie ra»e of negligence, in the 
event >"u find the defendant viidalc«| 
any o f the foregoing pr -ion- o f l.i.v. 
»uch party mu*t convm** ;.-»u, the ju ry , 
that any Mich violation - f  law fi-xultid 
from fuuo » or thing* Uy *-1 the control 
o f siivh parly nrxl that )• ua* not negli­
gent

If, in aminlance w i" tn«M instru*• 
linn* you find that th- fendant b.i* 
not.it- *1 th« law and that any such viola­
tion legally «auv*l th« . -cidcf,; i.i qu**s- 
linn, and you further fi*>! that d- feod.int 
ba« failed to so cmuh >.r justify swell 
violation o f law. the n y - .  -  u«t find Ih it 
the di f« rnlant wa* IHgl /■ '.t '

1 1 8 0  Alaska

Defendant asserts that these instructions 
were erroneous on a numlier o f grounds. 
Since the heart o f plaintiff's case concerned 
negligence per sc and the Uniform Building 
Code, any error would require reversal.

I
Incorporation o f  th e  l'nif>>rtn Huildinx Code 

in A la ska  L aw

13 A AC $ 50.020(a) (19711. in effect at »hc 
time o f the fire, provided 

"Codes and standard* ci-ntaineil in L’ .B.C. 
Volumes 1 through t, AlA Article I I ,  and 
NFPA Volume -I are adopteil to regulate 
area, height, fire resistive construction, 
maintenance, and numl>er, size, tyjie, lo­
cation and marking o f exits for all occu­
pancies”

13 A AC § 02.400(b) (1959). effective during 
the |ierind in which the motel was built 
provided

"Compliance with the 1955 Edition o f the 
Uniform Building' Code o f the Pacific 
Coast Building Officials Conference and 
all future amendment* thereto shall he 
minimum requiremer.'* for height, fire 
resistant construction installed fire ex- 
.inguishing and fire alarm sy stems, num- 
U-r, sire, type and arrangements o f exits 
for all roadhouses, hotels, mo­
tor courts, or similar places o f
,i*'cmh!.tgv o f any r.qiacity "
Defendant contend* that 13 AAC 

$ 2400(b). the prvdccvs-ir to 13 AAC § 50.- 
O^Ha). is ineffective f - r  two rv.i*ons: fa ) 
the reference to future am< r.-lmcnU is an 
unconstitutional delegation of |-uwcr to a 
private, nongovernmental organization, and 
b« nci* invalidate*thecalif* -**ti-<n. and (b) 
the Administrative Code did no! and due* 
n-t provide lb- pubbe with any information 
on how to obtain nipii o f the 19*5 Uni­
form Budding Code (U it* ’ ». or its amend- 
ment», and hen**- i invalid I f  the U R U  
wa* n-*{ proj-erly i ru r j*  raS-l into the reg­
ulations, defcroJant cvM*nd-, it should n-»t 
have U v ii u*cd to pruvi-h a ti- gbgeWf j v f  
»<• stand *r*l

11 . 2 1 Defendant arg . - - O i l  it v»a* r.o| 
l«rmit»iMe to a-l-pt tt. I | : • with "a ll 
future aoo ri-lineol t* -i I--' ,i 1.1 AAC



NORTHERN LIGHTS MOTEL, INC.
Cllrat. A laUj, 5*1 1 .2d 1176

v. S U  E A N E Y  Alaska 1181

§ 02.400(1)) pu rported  to do because this in 
e ffe c t  de legates the fu tu re  law making (low ­
e r  o f  the s la te  to a p riva te  o rgan ization , the 
Pacific  Coast (now  In te rn a tion a l) Bu ild ing 
O ffic ia ls  Con ference.1 in v io la tion  o f  the 
constitu tiona l doctrine o f nondelegation to 
p riva te  pa rties.4

One reason fo r  the prohib ition against 
de legation  to  p riva te  groups is that when 
amendments a re  adopted by these groups 
the public does not necessarily receive no­
tice o f , o r  have an op jio rtun ity  to  comment 
on o r  critic ize the amendments, as it does 
when they a re  adopted by the leg is la tu re  o r 
prom u lgated under the A laska A dm in istra ­
tive P rocedure Act Sec AS 44 .62 190; AS 
4 1 6 2 2 1 0 (a ) ; A g n ew  » Culver City, 147 Cal 
App.2d 144. 304 P 2 d  7bS. ?J6  <1956)* 
W h ile  the adoption o f  fu tu re  amendments 
has I icon upheld in certain case*.* we recog­
nize that the due process prob lem  is a s e r i­
ous one.1
3. Adopting a r o d e  wnttrn tiy a private nalion.it 

organization gcnerall* d o n  not raise delrga 

lion of authority problems as long at (hr < ode 

organization a n d  edition are dearly specified, 

a n d  n o  attempt is m a d e  lo adopt fu tu re amend  
m c n t t  Rishardson. Pudding Codes i nducing 

Dnrnil.i snd FatJilaring the A m e n d i n g  Proc- 
rs*. I V  Sutherland Statutes a n d  S'stutory 

Construction 51'*. 555 (4th rd S a n d s  19721

4. T h r  r,on dr leg atein dudrirte is sirtually dead 

in Ihe federal courts K  Oasis. Administrator 

L a w  Treatise < 2 17. at 77 ( S u p p  1970) State 

courts, h o u r s  ». adhere lo this ductnnr. at 

th o u g h  nut uniformls Compare. r g  People 
»• Par. iJa/e. h  Cal )d 320. 105 Cat Rptf I. SOT 

P J d  257. 2 W  7 0  (l&T.’i. m l *  Blumrnth.tl * 

flisirif >'f Vfmf.i jI flsamifrr* 57 Cat 3d 33* I* 

C a l M p t r  501.3»>* P J d  101 (ItUtti (Irasnor J i 
Seei*th*i rases discussrd m  K  Oasis A d m i m s  

Iratisr l a w  treatise 0  2 11 2 14 2 17(1 9 5 v  a  

h u p p  19701

5 |i> ih tt.e m./ufits a n d  concurring f.p.nionv in

Atej iXtpjirh In,- * C d i  of An-borage. 5 4 1 

P  id 1034. 1020 n  10 1027 n  5 (Alaska I97r,j 

rrtersed thr question r f thr ii.nitilulnatatds •>( 

adopting future arrrrdmrnts Mo**esrr in 

Kntgr/* » Chap/dr. 304 P  2d M l .  J" 4  n

I T ( A l o i s  l'*72l *»e upheld a regutatuui w h o  f» 

iiuocjfc-ralrd inr m. t-acvclr l.»!m»t .« f fa-r» 

rat qualify standard* cl Ihe tJnilrd s M a n

ilardt Initilntf Sain* fist- hut irofu a'til that 

h a d  the loslitnlr t«ur rni|«,w-fc*f I*, af.jr 

tlandaiJ. in Ihe future the pro*is> <n> »uuli| 

hair k n u  irualnt

This iloes not mean ‘.hat the jury instruc­
tion* based on the Uniform Building Cotie 
were necessarily inv.ii ! It is umliaputctl
• hat the only tliffir- : • •• in language be­
tween the 1955 ar-l l.*7o cilitions o f the 
Ccnle in the relevant sections was that the 
words “ first floor" wuv changed lo “ first 
story" in § 1302(bi

(3) We affirm  iK  trial court's holding 
fthat the future amendments clause o f the 
regulation i* svpar.d-i* from the rest o f the 

iadministrative regulation, leaving the 1955 
U.B.C. provisions apj'l,cable Because there
• as no significant change in the U.B.C 
provisions us they {-crluin to this case, it 
follows that the tn.d court properly in­
structed the jury on this issue. This also 
means that we need not determine the con­
stitutional question- presented.

|4 | Defendant aim argues that the fa il­
ure to »|iecify in the regulation where cop-
6. for example, in I mini Stitts v. Shtrpmek. 

3 5 5  V S  2Hii. 7- m  i j o .  2 L  E d  2 d  282 

(1958). the Siiprem. I-.on upheld the 1948 

I rdrral Astiniilalm ( times Act. adopting for 

federal enclave* alt crmi.mt taws of the adjoin- 

m g  state* including those to be pasted after 
194s T h r  court (ouad .1 conscious c o ngres­
sional policy lo m a l e  thr criminal la w  of Ihe 

rnclisr c o n f o r m  to t h n  of thr adjoining state, 

a n d  noted that Corgi,-** could rseludr a n e w  

state law if i* disaj j *--*»d r.f it Id at 294. 78 
St'i 291 V e  g- r ■> iT/s I irlimann. “Ortega- 

lion lo I'risji* Partif* in A m e r i c a n  Conttitu 

lionjt L a w . "  5*' InJt • t.V) 11975); H a y e s  

“Ifti-i of C h a n g e s  ir L-g-station Incorporated 

b y  ItifnriKt; «  M  n l  it.-. * 9  (1958)

7. S i m e  190'*. a d i m n  »!«ati*e agencies h a v e  

b e e n  rn|uiftd to font -mi llirir adm-nistrati-r 

irgidaiiiin* to the drain , m an u a l prepared bv 
(hr Legislator A'ta.-* VgrriC) A S  4 4 C J -  

OMMa) T h e  m a n u a -  « ' a ' r *

' I'rulri prrventi' i m i u l l m g  court decisions 

aii i.-riit > m n  r. a ? ; i I * ii-frrrntr a code 

M  set of slandaid* It- Mi an • )»rr state, the 

fr-frra* goverrm-.e-1 . > a p m  ate organization 

j m f  pi", idr I tilt Z.fii'i jrsrtsdmmll as Ihrx 
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OFFICE OF THE A TTORNEY GENERAL !

February 27. 1998

/

/  r O W /  K N O W L E S , G O V E R N O R

P.O. BOX I !0300 
JUNEAU. ALASKA 99311-0300 
PHONE: (907)465-3600 
FAX (907)465-2075

The Honorable Pete Kelly 
Alaska State House of Representatives 
State Capitol 
Juneau, Alaska 99811

RE: House Bill 353 and draft CSHB 353(HES) 
[0LS-1395\B), relating to the adoption o f future 
amendments to material adopted in regulations.

Dear Representative Kelly:

The Department of Health and Social Services has a particular interest in this bill. Nancy 
Weller o f the department has asked me lo respond to a request from Bruce Campbell of your 
staff for a reply to the objection to the bill raised by Legislative Counsel Terri Lautcrbach’s 
February 11 memo to House Health, Education and Social Services Committee Chair Con 
Bundc.

I agree with Terri’s observation about the nature of the constitutional issue she has identified 
and with her assessment that the approach docs present "some risk" that die procedure 
outlined in the bill "may be constitutionally flawed." The approach, as you well recall, is 
derived from Governor Knowles Senate Bill 155, offered during the 1997 session. As I 
understand, the administration appreciated the constitutional question that the bill it sponsored 
might present but thought the approach defensible against a possible due process-based 
challenge. I don’t know of anything that has changed that assessment.

With respect to this measure, the agency is asking that it be allowed to make use of later- 
adopted standard references that arc commonly used in one or another of the health 
professions or as standard references. The nature of the subject matter suggests that either the 
public would have had an opportunity to respond to and comment on the material in the later- 
adopted amcndm:nt or that the nature of the material set out in the later-adopted amendment 
would not elicit public comment that would qualitatively change (he agency’s determination 
to use a later-adopted version. Moreover, please appreciate that, in the event that the content 
of a later-adopted amendment might elicit public comment that could not be expressed to the 
agency before the agency made the substitution, the interested members of the public would 
continue to enjoy the right to petition under AS 44.62.220 • 44.62.230 in order to initiate a 
review o f the matter.

OVCUIH
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Under the circumstances, while the due process objection is not insignificant, the approach 
outlined appears to be one worth considering.

Sincerely,

BRUCE M. BOTELHO

Assistant Attorney General and 
Regulations Attorney

JBC:ng
I \ C U E N O W E T V K E U . Y  L E T

cc: Elmer Lindstrom, Special Assistant
Department of Health and Social Services
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House Bill 353 streamlines the state’s adoption of the current version of 
standardized federal medical codes. The speed and efficiency gained by this bill 
is important for all health workers who must describe their work in standardized 
numerical codes, using the latest in federal medical references.

Federal codes are updated annually. Once a federal code is adopted as a state 
regulation, this bill allows the state to use the latest, updated version of the 
federal regulation.

The bill applies to:
1) International classification of diseases.
2) Common procedure coding system.
3) National uniform billing data.
4) Federal poverty guidelines.
5) Indian Health Service encounter rates.
6) Current American Medical Association procedural terminology.
7) American Psychiatric Association diagnostic and statistical manual of 

mental disorders.
8) HCIA. Inc. length of stay in hospitals, by diagnosis.
9) American Society of Anesthesiologists relative valve guide.
10) U.S. Dept, of Labor consumer price index.
11) National Committee for Quality Assurance health plan employer data 

and information set.
12) Practice standards.
13) The compendium of animal rabies control.
14) Control ol communicablo diseases manual.
15) Standards manual for behavioral health.
16) Accreditation manual for mental health.
17) Standards for accreditation of managed caro organizations.
18) Consumor assessment of health plans
19) Resources for optimal care of tho injurod pationt.
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DIVISION OF MEDICAI. ASSISTANCE

T O N Y  K N O W L E S , G O V E R N O R

P.O. BOX 110660 JUNEAU. ALASKA 993110660 
PHONE: (907) 465-3355 
FAX: 10071465 2204

January 22, 1998

The Honorable Pete Kelly 
House o f Representatives 
State Capitol
Juneau, Alaska 99801-1182 

Dear Representative Kelly:

You have asked me to briefly explain the substance o f  the adoption by reference Legislation that 
you intend to introduce on behalf o f the Department o f  Health and Social Services.

This bill, i f  enacted, would allow the department to adopt within its regulations standards set out 
in federal or state law or regulation, or the specific national standards itemized in subsection
(a)(2), without adopting a new regulation every time that these standards arc changed. The 
procedure for notifying the puh’ic ol adoption o f  a changed standard would be a notice published 
in the Alaska Administrative Journal.

The Department o f Law, undercurrent law and legal interpretation o f the reference standard 
made ihrc gh court decisions, require agencies to adopt by reference any material with a specific 
citation and date. Any time these materials arc changed, the state agency must adopt a new 
regulation adopting the citation change; as the regulation adoption process is so lengthy, it is 
impossible for a state agency to remain current with standards adopted by reference.

The Medicaid Program is particularly hard hit by the adoption by reference requirement, as we 
operate like an insurance company and there is an expectation by health care providers that they 
can do business with us in the same manner as Blue Cross, Aetna or any other insurance 
company. The health care industry has adopted numerous standardized codes related to billing 
for services to assure that all providers and payers arc “speaking" the same language. All o f 
these standards arc updated annually to keep pace with medical practice standards. If the 
Medicaid Program cannot consistently use cuncnt standards, providers will simply cease doing 
business with us and it will create an access problem for the 90,000 people who denend on 
Medicaid for health care coverage.

The standards listed in this bill arc mostly related to Medicaid; I am attaching a list o f the 
standards with a brief explanation o f  their use for your rcfcrcm :. None o f these standards should 
be controversial.

IM Itk H
D H S S  - E X P L A N A T I O N  OF L E G I S L A T I O N «r: • ; | #1* * 1/ i ^ C



The Honorable Pete Kelly 
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Thank you for your assistance with this important Legislation, and please contact me at any time 
if  you need additional information.

Sincerely,

Nancy Wenor,
Medical Assistance Administrator



International Classification of Diseases, Clinical Modifications - ICD - this book establishes a 
numerical code for each clinical diagnosis/disease. These codes are required on all medical 
claim forms.

C o m m o n  Procedure Coding System - This system o f numerical codes is maintained by the 
Health Care Financing Administration, and are uniformly used by all insurers. The coding 
system includes CPT codes and HCFA created codes for special procedures not included in other 
coding systems.

Specifications for National Uniform Billing Data Elements - Commonly known as revenue 
codes, this numerical coding system describes the services rendered in hospitals. These codes 
arc required on all medical claim forms for hospital services.

Federal Poverty Guidelines - These guidelines are published annually, adjusted by the consumer 
price index, and are used to determine program eligibility. Many DHSS programs refer to the 
federal poverty level in their grants, as grantees arc required to have a sliding fee schedule based 
on income.

Indian Health Service Encounter Rates - these rates are negotiated annually by the Health Care 
Financing Administration, Office o f Management and Budget, and the Indian Health Service to 
be used as reimbursement for JHS and tribal health facilities by the Medicaid Program.

Current Procedural Terminology for Physicians - CPT - these numerical codes describe each 
treatment rendered by physicians and other providers. The CPT codes are required on all 
insurance claim forms and arc updated January 1st o f every year.

Diagnostic a n d  Statistical Manual of Mental Disorders - DSM - Similar to the ICD, this manual 
contains a system o f numerical codes that describes mental disorders for use on claim forms.

Length of Stay in Hospitals by Diagnosis a n d  Operation for the Western Region of the U S  - LOS 
These two manuals dcscnoc the average length o f inpatient hospital admission in the western 
US. Some percentage o f this standard is ordinarily used by an insurer as the limit on length o f 
stay they will reimburse, although LOS can usually be extended if there are complications.

Relative Value Guide - This book creates standards for the administration and billing o f 
anesthesia procedures.

Consumer Price Index - CPI - Used by the federal government and the state to annually update a 
number o f  standards for needs based programs.

Health Plan Employer Data a n d  Information Set - HED1S - These standards arc commonly used 
to evaluate how well providers and plans meet managed care standards o f practice.



Practice Standards - practice standards adopted by many national organizations are routinely 
used in managed care as the purchaser’s expectations for patient outcomes that arc evaluated 
with HEDIS.

Compen d i u m  of Animal Rabies Control - This publication serves as the basis for animal rabies 
control programs throughout the United States and facilitates standardization o f procedures 
among jurisdictions. Immunization procedure recommendations are contained in Part 1; all 
animal rabies vaccines licensed by the United States Department o f  Agriculture (USDA) and 
marketed in the US are listed in Part 2; Part 3 details the principles o f rabies control.

Control of Communicable Diseases Manual  - This manual furnishes public health administrators 
with a source o f reliable information for preparing regulations and legal requirements for the 
control and management o f communicable diseases and for developing programs for the health 
education o f the public.

Standards Manual and Interpretive Guidelines for Behavioral Health, Employment and  

Community Support Services andfor Medical Rehabilitation - The Divisions o f Mental Health 
and Developmental Disabilities and Alcoholism and Drug Abuse uses these standards for 
accreditation o f psychiatric or substance abuse rehabilitation programs that are grantees o f the 
state.

Accreditation Manual for Mental Health, Chemical Dependency, a n d  Other Health Care 

Facilities - This manual is used by the Divisions o f Mental Health and Developmental 
Disabilities and Alcoholism and Drug Abuse for accreditation o f general psychiatric or substance 
abuse treatment programs that arc grantees o f the department.

Standards for Accreditation of M a n a g e d  Care Organizations, Standards for Accreditation of 

M a n a g e d  Behavioral Health Organizations, a n d  Standards for Certification of Credentials 

Verif cation Organizations - These accreditation standards will be used by the department for the 
certification o f managed carc organizations under contract.

Consumer Assessment of Health Plans - This consumer assessment o f managed care is a tool 
created by the federal government for use with government health care programs required to 
complete such annual assessments.

Resources for the Optimal Care of the Injured Patient - Hi is national evaluation tool establishes 
comprehensive guidelines for the carc o f the injured patient, including standards for different 
levels o f trauma centers. The State o f  Alaska uses compliance with the standards in the 
document as one o f the qualifications for certification as a trauma center (7 AAC 26.010 - 
7 AAC 26.999).


