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Carol Hedlin

P.O. Box 211284

Aukc Bay, AK 99821
Voter Number: 1284987

Testimony In Opposition To SJR-42:
"Proposing an amendment to the Constitution of the State of Alaska relating to marriage.

Be it resolved by the legislature of the state of Alaska:
Section 15: Marriage Contract. Each marriage contract in this State may be entered into only
by one man and one woman. The legislature may, by law, enact additional requirements relating to

marriage."

Thank you for the opportunity to testify before this committee. |am speaking in opposition to
Senate Joint Resolution 42. | believe we would be making a grave error in amending the Alaska
State Constitution to specifically remove the fundamental lights of ANY group and, in effect, to
disallow the choice of a spouse. This bill is apparently in response *o0a recent Alaska Superior
Court decision. The decision has been appealed, and continues to k -onsidered by the courts. |
believe that is an appropriate venue fora civil rights issue such as this nd that serious harm to
families and youth as well as a general divisiveness’ throughout the s.  will be the result of the

decision to put this question on a statewide ballot.

The Alaska Constitution consistently reflects the value Alaskans piace on allowing individuals to
make their own decisions regarding their personal lives. It generally provides for individual
differences without direct attack from those with an opposing perspective. | believe it would be
folly to attempt to specify who has which rights and who doesn’t in a country where equal rights
for all citizens is a cornerstone we have built upon for over 200 years.

The choice of a life partner can only be made by the individuals involved; it is fundamentally a
personal choice whether to marry and whom to marry. In addition, the-e are economic and legal
uenefits associated with marriage which should not be denied to couples of the same sex who make

the decision to tnarry each other.

There is certainly no shortage of law governing marriage. Whethera man and a woman marry, or
couples of the same sex marry they are all entitled to both the personal or religious ceremonies
expressing their commitment to each other, and the legal rights and responsibilities those laws

provide.

TJiank you.
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| am here to urge you to stop/this-attempt to change our constitntiou-
¥eudoundiftve~tendeemae to discard-the-issue forever—you simply dor nofr
have te fling yourselfheadlong into creating-an atmosphere of ugliness aUhis-time>

Because | am a lawyer, | am very disturbed at the disregard and disrespect that is
being shown for  our state’sjudiciary by attempting to siioit-circuit the court’s
review

Because | am a citizen seeking good leadership, | will also ask each of
you to consider your individual role as a leader in tin's state, and to reflect
upon the damage you can do when you make leadership decisions witheutndne-"

deliberation. w.

First of all, There is no need to proceed with this kind of haste ij 4&
To make a change to our state’s constitution ,
TITc xrThe document thaTembodies the most fundamental-prinoiples-by
w”ieh-we-opcratc our stater-
CPx  \\AA XAV
The court’s iiwemaedkite aecision/tonly came out at the end of February
Within a few days of the news, tin's constitutional amendment was thrown
together As if with the jerk ofa knee
without time for examination and reflection
without weighing alternatives and allowing for extended public debate
without even allowing the court the courtesy of completing the case

The legislature is speeding headlong into a constitutional amendment-without—
ajkw iflg4dhe”m4-tod-earh a finabder.ision in this case
‘even though after the lower court’s final decision,
There would not suddenly be gay marriages - there would then
be an appeal to the Supreme Court - an appeal process that will likely take anotfoi
year or two J

This is not a subjectAthat has been generally discussed for more that a decade; this is
notw”ttb|eot4hat-ha4t-loiig bceir consideredinroption®fdrcoi”stitut-iQnaLamendment
for®ioirihatrdive™mT-sueh-as-stibsTstence.

[This court case has been a topic of discussion for barely a dozen weeksj
Once the ptfblic has recpiVed a widespread hpaifng and educationtfn an is"sue7o0"
a course of years -*psit has on subsistenp<then it shouldTrifconsideredJbfour
constitution. X

This is/riot an issue that Jia?fbeen duly deliberated



| have not been able to find any other constitution that bears such language
This is not constitutional language - our constitution forms a baseline for protecting
rights

It is not language that protects rights, but is designed to limit them.

mif. T
it is the nature of this upcoming campaign that I want to ask you fc tag
ANXiXhis will result in an intense hate-filled campaign

Even though you may not want to believe that it will happen -

one need only look at the other communities in which an attempts are made to
limit the rights of homosexuals - hrmake-certain-that gay people are not to be— -
considered oqual3-witfrotlieis - to see the damage it has caused to the peace of the
community

| have tome to examine the role of leaders and leadership in a very particular
way in the past year because of my experiences in a ver 'troubled part of
world, in the newly formed country of Bosnia y llerzigovina. | was4renore& to
be selected by the State Department as one of the American representatives to
travel to- Bosnia last fall to serve as an elections supervisor to monitor the
process t0 assure that free democratic elections took place. My first trip was
for country-wide elections; the second trip was for elections in the Serb

Republic part of the country. t

Anyone who has ever traveled through the former Yugoslavia would barely
recognize the place today, especially in the heart of Bosnia, where the fighting of
neighbor against neighbor took place. Cities divided; small communities of houses,
three or five of a group of eight houses shelled and destroyed. And many lives
destroyed.

I-spoke with-peopfe-whcn i cotrich™abotit-tlieii experiences, their lives"”
| read and studied to get an understanding of how this could happen to a country, a
people.

| had to conclude that the main fault was with the leadership
they had poor leadership
though that seems too weak a term - they hadlhorrible leadership

T * Yu”osU'ov”™ j EoATivi \cixSjtcsv3S d\.
fee 'VW WostnU. aMijdv. "TW r-
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W hat is it that people need from their leaders?
They need thoughtfulness and deliberation - tkey-needrtfoeir-leaders-ter-
"tuftthe-tRitfe-
But most of all, in order to thrive,"peoplo-«eed4eaiters who wlttlrei]*difki4»g-~
4dnterestsindhoif-eomrounitios?find-a-palh tQ”rectShcjliatinh””
They need leaders who will help people see their common interests
To help people work together to make a community work for the common
g°od
Those are the traits of\good\leaders

When people havejbaa leaders, those leaders promote a focus on peoples’
differences L
They exploit the differences amongst those in their communities and create

divisiveness
they promote agendas of discrimination and hatred

Slobodan Milosevic went to Kosovo and saw a political opportunity
By siding with an angry, hostile crowd, against another group of that

country’s citizens,
he saw a way to advance his own political future, and his country was tom

apart

Yes, many peopleadmire Milosevic, even as he drives Serbia into economic ruin
Yes, many people in the south admired GeorgeWallace as he blocked the
attempts of school children c& UZA s A A A
But is that the kind of leader you want to be? Ifji is, then you aren’t really going to
hear my appeal anyway, so I’m not really talking to you
But, for the rest of you, | know that you know
Good leadership does not create a platform for feeding divisiveness

It does not fan flames of hatred or fears based on ignorance, )
\ao wvuufv&r iV HU&S

: N (M
For you, as Alaska’s leaders, to be promoting this divisiveness - and so

unnecessarily™- given the years you have ahead of you to address this issue - is an Oul-
example ofpoor leadership
at least, for now, | will call it poor leadership
until - a friend or loved one of mine is hurt or killed in the ensuing
campaign
or any Alaskan or person visiting Alaska is injured in a hate crime
And then it should appropriately be called horrible leadership



Because you all know - you have plenty oftime to debate and educate and
deliberate on tliis issue
It will be,years before the courts will be done with it
If you, instead, choose to promote divisiveness -
and an agenda of discrimination and hatred
Then be ready to accept the full responsibility for what you create
Because you will be setting it in motion
And, no, you will not be able to control the outcome

(1fyou read the Juneau Empire yesterday, even Radovan Karadic is now trying to
use the excuse that he “lost control ofthe Bosnian Serb army” when the troops
massacred the people of Srebrenica.) ..~

So please pay heed - this is an issue you can afford to set aside for now
It shoultTbeDart of a lengthy and informed public debate - not subject to a hasty

knee-jerk reaction™”
And let the courts™ny out their deliberations «
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I’m Sara Boesser of Juneau, with Committee for Equality. | believes it’s far too early to consider
amending the Constitution’s basic privacy rights just to match some people’s religious views,
because, gratefully, other religious people clearly DO support us. There’s no need to interfere with
the constitution (especially for implied religious reasons) before the courts are through with a case.

Despite Senator Leman’s coaching people to be polite, it’s been awful, sitting through these
hearings. They prove this ballot campaign would declare open season on us and our families. For
example, at Senate Finance recently a pastor declared “the Bible says homosexuals should be
stoned to death.” As an out lesbian, his words make me afraid. Because if that’s not a call to
violence, | don’t know what is. Of course the Bible says many others “deserve death” too (like
bankers, people who eat shellfish, men who shave their beards- but he didn’t go into that).

Religious beliefs differ. In America, at least, constitutions are supposed to protect us from exactly
thITkind of religious persecution that this ballot campaign would impose.

I’d like to put “marriage” aside, for a moment; because the real issue here is that this bill is
premature. Why? Because the lower court decision has a long way to go to resolve at state and
possible federal court appeals. There’s no need to put Alaska through this ugly, potentially
unnecessary campaign, now. By voting “no” you can save us from this premature and possibly

unnecessary tear in our social fabric.

Speaking of social fabric, your “no” vote can prevent pain within families, too. Speaking for
myself, 1have two young nieces who would hear so many untrue hateful things about me and
people like me if this went to the ballot. Why should they have to endure that grief? And, more at
risk of permanent damage, are those young people my nieces’ ages who are just now, in junior
high and high school, first realizing they themselves are lesbian or gay. Think of the pressures this
ballot measure would place on them; what intense fear they’d feel; what despair they’d suffer,
listening to this bombardment of rejection at their vulnerable ages. These youth and their families
will suffer more than you can imagine if this premature bill goes to the ballot.

SJR-42 should die in committee. The constitutional debate should stay in the courts; the religious
debate should stay in the churches. These hearings are a mild microcosm of the pain-packed fury
ahead for the entire state if you proceed. So please - vote no on this bill.
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Freedom to M arry & the Pursuit of Happiness

by Roger Winters

© 1997, Roger Winters

Marriage is the paramount adult relationship in our world. It is considered so fundamental and intimate it
has primacy over citizenship. For example, in most slates, you cannot be compelled to testify agamst your
spouse. Thus, the relationship between mates is more important than the relationship of a citizen to

government or society.

Hardly anyone argues that people must be married. Few today support compelled or arranged marriages.
Marriage is nevertheless encouraged by every means of persuasion society has.

It is easy to enter legal marriage. Marriage has no substantial qualifications. There is no test of competence
as partner or parent, no requirement that there be sex, no penally for failing to have children, no proof that
love be present. Marrying persons must be of opposite sexes, able to complete the applications, take
required blood tests, competent to make a contract, and not loo closely related by blood.

Criminals, prisoners, child molesters, serial batterers, the infertile, and asexual are able to gcL legally
married. Even gay and lesbian people arc allowed to marry legally ... provided they marry the opposite sex.

Marriage is the ticket of admission to true adullhood. There arc many responsibilities and protections of law
in marriage. To be free to choose to marry gives you material access to much that is important in life,
especially at life’s most difficult moments: the crisis of divorce, illness, or death.

Resistance to legal samc-scx marriage is at root an effort, conscious or not, to keep lesbians and gay men a
fringe, Icss-lhan-grownup class, not allowed to be full partners in adult society. One simply cannot be an
adult withoutfreedom to marry (legally). Another key example: samc-scx couples do not get to choose
their next of kin. Their kinship is determined solely by blood, whether relatives arc supportive and loving or

hostile and punitive.

That many same-sex couples arc involved in long-term relationships indicates peoplw/r able to be really
married, though considered legal strangers. That many churches hold ceremonies and since friends and
neighbors attend these "weddings" shows same-sex "marriages"” today often arc socially and religiously
affirmed and supported. Many same-sex couples wear traditional signs of marriage, such as rings on the
wedding ring finger, and have the same surnames (by hyphen or by law).

Freedom to marry is a huge part of the pursuit of happiness. It iswrong to deprive people of this
fundamental American value based solely on Uieir sex.

Employee "benefits, anli*d.iscrim'ipation policies, a”oliliomof sodpmy laws, and*other equality issues”should
be easier to achicVkpnce gay meifand lesbians arc acknowledged'as rgal persons, grownups wilhTights,
responsibilities, and reaFJife i'ssyjcs. Thijcomes V)[khen all,including satiic-scx couples, arc free to choose

whether and, if 3J whom to marry.

vinanifftl jo
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Testimony: House Finance Committee
Monday, May 04,1998

My name is Kim Poole and | speak today in opposition to SJR 42 the proposed ballot
initiative to define marriage as a contract between one man and one woman.

On June 14 of this year | begin my 201 year of ordained ministry in my denomination.
During those 20 years | have conducted numerous weddings. Most of the weddings have been
traditional church weddings and some have been as unconventional as a horseback wedding in
the Texas Panhandle and a ceremony on top of one of the glaciers here in Juneau. Some of these
couples have endured the trials and tribulations that come with a committed relationship and
some have not. The ones that have endured have several qualities in their pre-marriage and post
marriage lives. Qualities such as the ability to communicate with each other their needs i nd their
dreams, the desire to make things work rather than to walk away, and the commitment that only
the bond of love brings between two people. Those are qualities that cannot be legislated.

"1 believe God has created us with a variety ofpossibilities in life. Marriage between a
man and a woman is one ofthem, the dominant and normative one in our culture. However,
many havefound it is not the exclusive one, that a happy and positive relationship can be had
between people ofthe same sex. Some ofthese people are members ofchurches. 1f wefind
these to be good relationships, then, there might well be some ritual that blesses and confirms
those relationships in order to help make them whole."

There are many of my friends sitting behind me today who would like to have their long
term relationships of love recognized by the church and the state. Some have been together
longer than the 20 years | have been ordained. | would love to be able to conduct their
ceremonies of marriage and commitment.

It has been said that recognizing same-sex marriage will lead next to recognizing a
marriage relationship between a father and a mother, or a brother and sister. We are not talking
about incestuous relationships. There is no love in incest. We are talking about two consenting
adults who desire to spend the rest of their lives together, something we should value for the
stability of society.

During these hearings we have heard that if this resolution is passed and placed on the
ballot the rhetoric around this issue will grow heated and probably unkind. The head of the
Christian Coalition here even suggested that we could find ways to debate this issue civilly. In
the past week | have found that perhaps the prediction is more true that this will breed hate
language. Since last Monday’s testimony before the House Judiciary committee | have started
receiving anonymous phone calls, untraceable by caller-ID. | have been called a “fag lover” and
even a “queer”. At 2:00 in the morning they are rather disturbing calls. 1 do not have the option,
professionally of “turni: g off’ my telephone to avoid the calls.

| am and always have been single. 1 hope some day to fall in love and marry. When 1 do,
no matter who itis I love - a man, a woman, or a purple people eater from Mars - if someone
tries to tell me I cannot marry the love of my heart, | hope someone will sit in this chair and
defend my right to marry. Only | hope their phones don’t ring in the middle of the night for
doing so.

Please vote “No”. Thank you.

Kim Poole, Douglas Alaska



Good morning. Myname is Mark Boesser. | have been aresident of
Alaska since 1959. | have served as an Episcopal priest for 46 years,

37 ofthem in Alaska. My wife, Mildred, and | have 4 grown daughters,
4 grandchildren, and we are coming up on our 50th wedding
anniversary in December.

| appeal to you. Donot pass Senate Joint Resolution 42. In my opinion
itis divisive, hurtful, alienating and discriminatory.

This very morning members ofthe House will be receiving a letter from
the Episcopal Bishop of Alaska stating the Episcopal Church's stand
nationally and in Alaska - expressing the conviction that homosexual
persons are entitled to equal protection ofthe laws with all other citizens
and calling upon our society to see that such protection is provided in

actuality.

This proposed legislation would plainly deny equal rights and equal
protection to anumber ofthe citizens ofthis State.

And may I call your attention to the little discussed section giving the
legislature permission to enact additional requirements related to
marriage. Where, | ask you, might this start or end? Any -Sbofcssm this
room could come up with a downright frightening array of possible
restrictions on marriage -or divorce, for that matter -including ones
with "who-knows-what" price tags attached to them.. Think about it.

In the name ofcompassion, respect, justice, and love, not to mention
common sense, please, do not pass this resolution.

Thank you.
oiaA

M ark Boesser
17585 Lena Loop Road
Juneau, Alaska 99801

Phone & Fax (907) 789-1445



Testimony on Senate Joint Resolution No 42 (SJR-42)

House Finance

This coming December my husband and | celebrate our 50th year of
marriage. | am a mother of 4, grandmother of 4, all being raised in Alaska
and | have been a voting resident of Alaska since 1959. | am also a clergy
wife of 50 years. We came to Alaska as missionaries for the Episcopal
Church. You may be thinking that given who | am, | speak for SJR42.

But, | am here today because | oppose any attempt to change the
Constitution of this State to disallow same-sex marriage. Whatever you
feel about gay and lesbian persons is not the issue here. The issue is
about changing the Constitution to make sure that some of our citizens
are forever denied equal treatment. . It's about writing into our
Constitution that it's all right to discriminate.

If we do this, it opens the door to future possibilities which chill my
blood. Who will we choose to discriminate against next time? Have we
forgotten the incredible injustice done to so many innocent people by the
infamous McCarthy witch hunts in the 30s, not to mention the
unspeakable horror of the persecution of the Jews in the Holocaust AND
during that same time the execution of homosexual persons, a fact not
ofien mentioned in connection with the holocaust? Make no mistake, any
time a government condones the marginalizrrion of a group of its

citizens, the door is opened to unbelievable hatred and violence which

are sure to follow.

Mildred P. Boesser

17585 Lena Loop

Juneau, Alaska 99801
Phone and FAX 789-1445



TESTIMONY ON SJR 42

BY

CHARLES NORTHRIP
2810 Fritz Cove Rd.
Juneau, AK 99801

789-3554

I've testified before many legislative committees over the years: for over 20 years on
telecommunications matters; for the last five years on various economic development
subjects. | must tell you not one of those occasions was as important to me as this one;

because...one of my children is gay.

I am a born-again Christian, an ordained Deacon, and Elder. | have directed choirs, taught
Sunday school and been a member of Christian churches for 46 years. |continue to be,
though, earlier this year, my wife, daughter and | had to leave the church we’ve attended

for many years, because...a member of our family is gay.

| urge you to stop the progress of SJR 42...today. My urging is due to my respect and
admiration for our Alaska Constitution, for its guarantees of privacy and freedom from
discrimination, but, most of all, because one of my children is gay.

My 35 years in Alaska have taught me many valuable lessons. I'd like to share one with
you. | was born and raised in Florida in the 40's and 50's. | knew the white race was
superior. Segregation a way of life. Schools, churches and families all reinforced my
convictions. Then, when Iwas a high school freshman, the U. S. Supreme Court handed

down the decision that ended segregation.

That decision convulsed our society. Statements were made in public and private that the
Courts were running roughshod over traditional values; that the courts were obviously out
of step with the will of the people. Bills and resolutions were proposed...some were
passed...to try to turn back the decision or find a way around it. | determined | would
become the attorney who successfully led the fight to reverse that decision!

| did go to college, but I didn’t study law. My university experience brought me the
intellectual understanding that my life-long convictions about race mightjust need some
adjustment. After graduation, | landed my firstjob in Fairbanks, Alaska. What a surprise,
as a Southern Baptist, to find that the church ljoined in Fairbanks had Black and Alaska
Native members! But, you know, it was all right. My world did not collapse. I[found that
my fellow church members were fine people. Later, when Iwas ordained as a deacon, the
individuals who came and laid their hands on me were just that, individuals, and | accepted
them each as God’s special creation. Because Alaska had an accepting attitude, | learned
to have one, too. Alaska helped me put into practice concepts | had grown to intellectually

accept, but had had no opportunity to experience.



SJR 42 is clearly a reaction to a court decision...a very Alaskan decision, made in the spirit
of Alaska’s strong protection of individual rights. | have learned that the courts can be
right, even when an apparent majority feels they are wrong. SJR 42 is a knee jerk, and
perhaps understandable reaction, but | urge you to take a longer and more thoughtful look.

| have a wonderful marriage. The life commitment service that my wife and our other
children helped our son and his partner celebrate over two years ago does not diminish
our marriage in the slightest. |find nothing wrong or evil in caring, love and commitment,
wherever it can be found in this day and age.

Let the appeals process work. We have a good constitution and we can and should take
pride in its protection of our rights as individuals. | am willing to live with the ultimate court
decision. | hope you are, as well. Please stop SJR 42 here, today. A Statewide ballot on
this issue will bring to our public and private forums an ugliness that | can remember from
another context and time. Please don't take the route Iwithessed in my youth. Let the
courts do theirjob. lurge this action because | believe it is the right one, but, most of all,
because one of my children, and, if you’'ll think about all those in your circle of
acquaintance, at least one you know and love is or has a child who is, gay.



HU%H([:) Fééﬁ@élg/ll\g OF HEALTH & HUMAN SERVICES

Alcohol, Drug Abuse, and Mental Health Administration



P.Gilsn 3ayMale and Lesbian Yauth Suicace

sence? and sometimes academrc failure.  cisco, beIreves theseyouth constitute alar
Rema edl rePorts 28 Bercentof rssubtects roui:) o)resr nt scape oate es{)de
were orce 0 ropot Seause 0 con rcts nerable to being stigniatized,

about their sexual orv statron eveoPepoorse esteem 2). Galwout

Xouth aretheonl}/g golescer tsvvr come Tearful and wt r

oReF royp to fentiry wit orrecervesu }her a escen eg eelt one

g [0 F% - extreme 1solation ten.su erg om chronic essron
d the loss of close frierids. otesga Jrng life t atwr Ways asparn

Gay youth so face otrscrrmrnatron in con- nd herd as the present one.

Facswrt e juvenile ustrces emand  In response 0 the? verwhelming res

oster and group home acemens Man sureﬁ roa% oten érse twoc 9

Lam lesan % ho esrefuse oacceRto chaflls tend to make

ee an a0ol )ﬁnow eors ers srtuaﬁron orse usanc Use an profesh

9 A report, e anciscoJuvenile rona help. Lesbian an ﬁ ae L
rceCommrs lonfound that g gy ut sta[y eon t)tvvo roups at high risk 1of s

In etentron longer than otne Eta use: homo exuals rf]a olescents

Ing placement Decause of a lack o ro es ound I a review of the iterature,

gL

r] im t e Ioentl %a ﬁdo?escent eSR'ar”ﬁSﬂ( ga %nharfe%sg(%cg
ecanbe B uJecte tov erb sical.and 0 ?atron oraco ol ahlise

eve sexual a Fevvrt lii Lecou S, Even 8r xrmatel 3 Aeoant o oth i
sympatheticstart ften ont now owtore- ashan y ap a 0 uarons
icts with 0 er resr ent e ently p

COMe IS0 ate rtIJnore b% o aﬂg staff  Substan euseohen begrns rn early adrfJes
who feel uncomf abIe\rvrt em Theyare  cence arv en youth first Experience contrct
£as targ ts for being hlame an aroun ther sexua orlentation, trnrtalcy
scapegoated. as the ‘sourc e problem serves the f uncéron epur 0SS 0f 2on uc

In eftarts to force them to?eave gdt 26 r%lgu%rr]n H%ﬂ rnaﬁt h%rtrons o
The resulto this reéectron and abuse in il omose ual filing s and behavior.

are s 0 their lives IS devastafing for lesdian - pyojonaed " substance buse, however. onl
i ?aWOUtft a] (oegha i ?nostserrous contrrbgutes to theyouthsprob ems and magy

: ene”tsuh%bee‘ﬁ t ath”ét“c?ttaare%t%t nfes suicice egfings
Ee g e ﬁat e et t%t”qﬂf
ﬁrt CY F reYated to thel sexuzﬁ Ident]

eralized 3 negatjve ma f1 mset E5
surro nq{totf Wﬁnorﬁod%obrc aI rtetrr]rse[g 3&8 t6

out
5 T}GS{IH'[GNEHE ns orten worsen cart-
10nS Tor these yout %FC&USG'[ et erajBrst

emars ote knowrn% mrdy mem-  or soclal worker sunw rc%to ackno %e
ers and p Ielerskt V\?t aveap fountrm pact orsu ortan adoescents ornosexuatr

on them.. Hank Wilson, founder of the Ga any gay and le outh axe still en-
and Leshian Teachers Coalition In San Frany co rao gyg yﬁ ﬂ §tﬁer¥ gtentrtres while
1t it 8y otetrm bos tint youth an cspencadog non fre 8rceﬂ into t erapy and mental hospl-
quentcoot*a with tbajuvurre courtdue to 1)Ioomed t S n ert egUIseO eatment

oricauboa which require lferveaton . tww ] I Thos Wh seek hel Wh||ep gm? thej [Iden
;r:]eegnr]ﬁm ;Zg tzh)a:egzgoc;sen about their icxual identity at Ug/ ten nd t e source 0 el Con lCtS IS
| er eso ved because the therapist IS un-



Alaska State Legislature

Senator Gary Wilken, Chairman State Capitol
Senator Loren Leman, Vice Chairman Room 510
Senator Lyda Green Juneau, Alaska 99801
Senator Jerry Ward (907) 465-3762

Senator Johnny Ellis

Senate Com m ittee on

Health, Education and Social Services

Sponsor Statement - Senate Joint Resolution 42

Senate Joint Resolution 42 proposes an amendment to the state constitution that defines marriage
as a union between one man and one woman. When approved by voters, SIJR 42 will protect the
definition of marriage in current statute. That statute was declared to be potentially unconstitutional by
Superior Court Judge Peter Michalski in a Feb. 27 ruling in the case of Brause and Dugan vy. State of
Alaska. In a decision rich with ironies, Judge Michalski concluded that the state’s "failure... to provide
public recognition” of a person’s homosexual relationship is contrary to the state constitution’s right to
privacy [emphasis added], Michalski’s ruling applies the “strict scrutiny test” to the state’s law, meaning
that the state cannot deny marriage licenses to same-sex couples unless it can prove a "compelling
governmental interest.” The compelling interest test is an exceedingly difficult legal burden.

The court’s ruling ignores the clear public policy statement made by the Legislature in 1996 when
it passed Senate Bill 303 by overwhelming margins. Introduced by the Senate HESS Committee, SB 308
reaffirmed the “one man, one woman” definition of marriage that has been operative in Alaska since
statehood and also under the territorial government. The laws of all 50 states currently limit marriage to
individuals of opposite sex. If the court orders the state to recognize homosexual marriages, thousands of
same-sex couples can be expected to travel to Alaska and obtain marriage licenses. Many of these
‘ouples will then return to their home states and seek to have their unions recognized under the “full faith
and credit clause” of the U.S. Constitution, which generally provides that rights acquired under the public
acts or judicial proceedings of one state must be held valid in other states. This will precipitate multiple
constitutional crises across the country as dozens of state governments are forced to confront the issue.

If a court orders recognition of homosexual marriages, it will place Alaska in conflict with federal
In 1996 the U.S. Congress approved and President Clinton signed into
Known as the “Defense of Marriage Act,” this law specifies
According to the U.S.

law in incredibly diverse ways.
law H.R. 3396, now Public Law 104-199.
that marriage under federal law means a union only of one man and one woman.
House Judiciary Committee, the word “marriage” appears in more than 800 sections of federal statutes
and regulations, and the word “spouse” appears 3,100 times. In the administration and enforcement of
these laws, the federal government defines marriage as a union of “one man and one woman” - regardless
of what Alaska law spates. The I.R.S. will probably not recognize joint tax returns filed by homosexual
“married” couples, nor will these couples be eligible for the leave benefits provided by the Family &

Medical Leave Act of 1993. Hundreds of other programs and benefits are also implicated, and an

explosion of litigation can be expected to result.

Because recognition of same-sex marriages raises the most profound cultural and legal issues, it is
only appropriate that the issue be decided by voters, as SJR 42 will allow. It is not appropriate for one
unelected and unaccountable judge to set social policy for the entire state of Alaska.

Prepared by Mike Pauley, Staff Aide to Senator Loren Leman, Vice-Chair Senate HESS Committee (465-3841)

Last Update: March 9,1998



NEWS RELEASE Not for Publication until Noon, AUgUSt 2, 1995

Contact. Robort H. W agstatf, lead counsel
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907 560-1663 voice matt

Same-Sex Marriage Legal Action Filed in Alaska

(August 4, 1995) In Anchorage Superior Court today, two men filed legal action against
the Bureau of Vital Statistics, Alaska Department of Health & Social Services, for denying

cheir application for a marriage license one year ago on August 4. 1994,

The two men, Jay Brause and Gene Dugan, are 16-year life-partners, who, with their
attorneys, Robert Wagstaff and Erik LeRoy, assert that prohibiting Dugan and Brause's
marriage was unconstitutional under Alaska's constitutional equal protection and right to

privacy provisions.

Today's action was taken to overturn an administrative memorandum issued by the
Anchorage Superior Court presiding judge in 1993 which stated in part that, “... 1have
concluded that marriage between persons of the same sex is not contemplated by our
statutory scheme. Therefore, z mairiage license shall not be issued for the purpose of

marrying two persons of rhe same sex.”

The action by Dugan and Brause follows the 1993 decision by the Hawai'i Supreme Court
that the State of Hawai'i must show a ‘compelling interest” in denying an application for
marriage from persons of the same sex, as based on its interpretation of the Hawai’i
Constitution’s equal protection provisions. Alaska's Constitution contains an almost
unique provision specifically guaranteeing its citizens privacy. Dugan and Brause's claim

focuses on this provision of Alaska’s Constitution.

$ 9§
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IN THE SUPERIOR COURT FOR THE STATE OP ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
JAY BRAUSE and GENE DUGAN,
Plaintiffs, CASE NO..

VsS.

RAE TR, |
(S)gc,’lk'?\_kS)S(iF.wlCES' and the STATE
Defendants.
COHPLAINT PQR IUJmfCTXYB AND DECLARATORY RELICT

1. Plaintiff Jay Brause, a thirty-five year Alaskan, and
plaintiff Gene Dugan, a seventeen year Alaskan, at all material
tines have been and are residents of the Hunicipality of Anchorage,
State of Alaska. They bring this lawsuit in the public interest.

2. Defendants are empowered by lav to issue Marriage
licenses in the State of Alaska.

3. on or about August 4, 1994, plaintiff* Jay Brause and
Gene Dugan personally appeared at the Bureau of Y it*l Statistics in
the State of Alaska Courthouse in Anchorage before an agont of
defendant authorized to issue marriage licenses and filed with said
agent an application for a marriage license pursuant to A.S. f
25.05.091.

4. Mr. Brause's and Mr. Dugan's application for a marriage
license vas denied by defendant's agent solely for the reeson that
Mr. Brause and Mr. Dugan are of the same sex, as directed in a
memorandum dated May 17, 1993, true copy of vhieh is attached as
Exhibit | to :~his coaplaint. Upon information and belief,

1 - Complaint for Injunctive
and Declaratory Relief

News Release for Aofust  1998: Btibm inA Dupn K- Stair of Alaiha pgt 1
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defendants adhere to the construction of the Alaska Marriage Code
set forth in Exhibit 1.

5. Plaintiffs have complied with all marriage license
requirements under Alaska Statute S§ 25.0S5.091-25.05.171, and any
other applicable provision of Title 25 of the Alaska Statutes on
marriage.

6. Plaintiffs are otherwise eligible to secure a license to
marry from a licensing officer of the State of Alaska absent the
construction of Alaska Statute 5 25.05 sao. excluding couples of
the same sex from securing licenses to marry.

7. The construction and application of AS§ 25.05 $£ aear. to
deny a couple of the same sex from securing alicense to marry
unconstitutionally violates plaintiffs' rights to privacy under S
220f A rticle | of the Alaska Constitution.

8. The construction and application of ASS 25.05at sea, to
deny plaintiffs' application for licenses to marry
unconstitutionally deny plaintiffs equal protection and due process
of the law under Article I, 51 1 and 7, respectively, of the Alaska
Constitution.

9. The construction and application of AS 5 25.05 ft;-sag, to
deny plaintiffs' application for licenses to marry
unconstitutionally deny plaintiffs due process of lav under Article
|, f 3 of the Alaska Constitution.

10. The acts and omissions of defendants, including its
agents and employees acting in their official capacities, vers
under color of State lav and have deprived plaintiffs of their

2 - Complaint for Injunctive
and Declaratory Relief

New* ideuc foe August 4, 1995: Branm »nrf Dupn y. Suit of AUika pop 3



constitutional rights under the Alaska Constitution as described in
this complaint.

11. Plaintiffs have no plain, adequate or complete remedy at
law to redress the wrongs alleged in this complaint. Plaintiffs
ars now suffering and will continue to suffer irreparable injury
from defendant's acts, policies, and practices unless plaintiffs
are granted the relief prayed for in this complaint.

wherefore, Plai.itiffs pray that this Court:

A.  Declare the construction and application of AS § 25.05 *£.
seq. to deny an application for a license to marry because the
applicant couple is of the same sex is unconstitutional;

B. Enter a permanent injunction against defendants and his
agents, prohibiting the construction and application of AS 25.05 fit
sco. to deny an application for a marriage license solely because
the applicant couple is of the same sax;

C. Award costs and attorneys fees to plaintiffs ae public
interest litigants; and

D.  Award such further relief as may be just and proper.

DATED this 2nd day of August, 1995.

5205beGrtS|?feet, ggtua”e
ska 99

Anchora%e, Ala
(907) 2/7-8611

610
501

Zrik LeJRoY, P.c.
1016 W. 6th Avenue SuHa 420
Anchora%e Alaskag

907) 277

Attorneys for Plaintiffs

3 mCGRpX“ssh for Injunctive
and Declaratory Relief
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Memorandum Alaska Court System

To: Vital Statistics

From: Karl S. Johnstom*
Presiding Judg

Dart: Hay 17, 199.1

Subjxct: Application for Harriag* License by Two Parsons of the Saae Sex

Recently ve had an apﬁlication_ for a carriage license by tvo
persona of the "sane sex. | have reviewed the statutory provisions
[elatln([], to sarriage and considered the historical foundations for this
institution in our society, and | hav* concluded that aarriage between
tvo persons of oh* fu« sex is not conteaplated by our statutory schea*.

Therefore, a aarriage license shall not be issued for the
purpose of berrying tvo persons of the eaae sex.

K SJsin

News Release for August 4, 1993 Brause and Dugan v. Sme of AUk ptft 3
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

JAY BRAUSE and GENE DUGAN,

Plaintiffs, CASE NO.
VS.
BUREAU OF VITAL STATISTICS,
ALASKA DEPARTMENT OF HEALTH t
SOCIAL SERVICES, and the STATE
OF ALASKA.

Defendants.

AFFIDAVIT OF JAY BRAPSE

STATE OF ALASKA
THIRD JUDICIAL DISTRICT )
JAY BRAUSE, being first duly sworn, states as follows:

SS.

1. | am a plaintiff in this case. | make this affidavit
upon personal knowledge and belief.

2. | have lived in Alaska and in the Municipality of
Anchorage since 1959. In 1978, | et ay co-plaintiff Gene Dugan.
Since 1979, we have shared our lives as a couple.

3. On August 4, 1994, Gene and | went to the Vit*l
Statistics office in the Alaska State Courthouse in Anchorage. He
submitted for filing an application for a marriage license. Wo
were told by the person who accepted the application for filing
that it was denied bhecause we were of the same sex. Wewere given
a memorandum from the Presiding Judge of the Superior Court, a true
copy of which is Exhibit 1 to the complaint in this case. We were
not given any other reason for the denial of our application for e
marriage license.

1 - Affidavit of Jay Brause

News (UUas* for Anguat 4, 1993: Pranac and Pufin v. Staia of Al«h» p*g* 7



¢ Anchanga, AiusAa 9910!

gior t jou of

ROBERT H. WAGSTAFF
First National Bank Building

#H G Smit. Suita tlO

4, My date of birth is June 3, 1954. | do not have a
husband or wife now living. | am not related to Gene bythefourth
degree of consanguinity or closer, whether of thewhole or half
blood, computed according to the rules of the civil law,

5. The application we submitted for filing was completed and
our signatures affirmed before D. Charlene Doris, deputy clerk,
according to lav. At the time of filing, we identified ourselves
to the satisfaction of the licensing officer, and neither of us was
under the Influence of intoxicating liquor or otherwise incapable
of understanding the seriousness of the proceeding.

DATED AT ANCHORAGE, ALASKA this _ day of

1995.

JAY BRAUSE
SUBSCRIBED and sworn to before me this _ day of
, 1995,

é Notary Public in and for Alaska

> My Commission expires:

g

£

g

g

2

2 - Affidavit of Jay Brause

News JUlettC for AU|U11 4, 1993: «nd nupn v Stic of Alnk* pa«cl



Llsw Glien of
ROBERT H. WAGSTAFF

FLnt National Bonk BuMIrtg

« AotXomgt, Alaska ft DI

45 G Stmt, Suit* Hi

o fiaaimJU <01) 2SS7J29

Ttkphooa <%67) 277 411

IH THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
JAY BRAUSE and GENE DUGAN,
Plaintiff*, CASE HO.

V8.

BUREAU OP VITAL STATISTICS,
ALASKA DEPARTMENT OF HEALTH 6
SOCIAL SERVICES, and.the STATE
OP ALASKA.

Defendant*.

AITIOAYIl O ZjaWE PWAN
STATE OF ALASKA

THIRD JUDICIAL DISTRICT
GENE DUGAN, being first duly sworn, states as follows:

S3.

1. | am a plaintiff in this case. | make this affidavit
upon personal knowledge and belief.

2. | have lived in Alaska and in the Municipality of
/nchorage since 1978. In that year, | met my co-plaintiff Jay
Brause. Since 1979, ve have shared our live* as a couple.

3. On August 4, 1994, Jay and | went to the Vital Statistic*
office in the Alaska state Courthouse in Anchorage. We submitted
for filing an application for a man.lage license. He were told by
the person who accepted the appliescion for filing that it was
denied because we were of the same six. We were given a memorandum
fro* the Presiding Judge of the Superior Court, a true copy of
which is Exhibit 1 to the complaint in this case. We were not
given any other reason for the denial of our application for a
marriage license.

1 - Affidavit of Gene Dugan

News Release for August 4. 1993: Brause md Dupn v. Sate of Alttfca P+ ®
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4. My data of birth is December 10, 1951. | do not have a
husband or wife now living. | am not related to Jay by the fourth
degree of consanguinity or closer, whether of the whole or half
blood, computed according to the rules of the civil law.

5. The ap "* ' ]
our signatures
according to lav. At the time of filing, we identified ourselves
to the satisfaction of the licensing officer, and neither of us was
under the influtnce of intoxicating liquor or otherwise incapable
of understanding the seriousness of the proceeding.

DATED AT ANCHORAGE, ALASKA this _ , day of ,
1995,

GENE DUGAN
SUBSCRIBED agg sworn to before me this day of

Notary Public in and for Alaska
My commission expires:

2 - Affidavit of Gene Dugan

News W ow for August 4, 1995: Irsm« ind Dug*n v Stitt flj Alllla



BACKGROUND) The Attorneys

Robert R. Wagstaff Qead counsel) was born in Kansas Gcyr, Missouri and graduated
from Dartmouth College and the University of Kansas School of Law. He wss admitted to
the Alaska Bar in 19&3. Mr. Wagstaff has personally argued over 50 cases before the
Supreme Court of the State of Alaska including the landmark privacy case of Ravin v.
State of Alaska which decriminalized the private possession and use of marijuana by
adults. He has personally argued two cases before the United States Supreme Court:
Davis v. Alaska (1974) involving the right of the defendant to cross-examination when
accused by a juvenile witness and Hieklin v. Qrbeck (1978) in which the United Sates
Supreme Court held that the Alaska Hire law requiring oil and gas employers to first hire
and last fire Alaska residents violated.the privilege and Immunities clause of the federal
constitution. Mr. Wagstaff is a former member of the National Board of Directors of the
American Civil Liberties Union in New York and was president of the Alaska Bar
Association in 1988.

Erik LeRoy (cooperating counsel) graduated from the Evergreen State College and the
University of Wisconsin Law School. He has practiced commercial and bankruptcy law
in Alaska since 1983. He has climbed extensively in Alaska and the Western United
States. He is an avid amateur cabinetmaker and boatbuil'jer. He has been married for 13
years and he and his wife have two children and live in Anchorage.

STATEMENT! Jar Brause and Gene Dugan, the plaintiffs

WE BELIEVE that the denial of legal recognition of same-sex couples by che State of
Alaska is illegally discriminatory, unconstitutionally limiting marriage benefits to
opposite-sex couples, while depriving a whole class of persons those important
benefits. Our Constitution was designed specifically to protect such civil rights.

If opposite-sex couples who planned to be married were denied che right to marry by
che sate, they would speak out against such injustice. So must we.

ONE.

WE BELIEVE that love, economic partnership, and commitment are the bedrock of
marriage—not the sex of the partners or their potential to procreate.

WE BELIEVE the proof of our relationship of 16 years and chat of many other same-sex
couples secures our demand for marriage as rightful and legitimate.

WE BELIEVE that with the rights accrued with marriage there are corresponding
responsibilities. We recognize that we are firsc responsible for our partner's physical
and emotional health, financial welfare, and relationship to family, friends, and
community. In fact, it is these responsibilities that keep many people-heterosexual and
homosexual-from forming committed (married) relationships. We claim the right to
become responsible marriage partners in our society.

New* IU Irnt for Au|gic 4, 1995: NA PuTm v Statt of Allah*



TWO.

WE BELIEVE that the legacy of prohibiting same-sex marriage has been destructive to
same-sex partnering In our society and that the double-standard of commending
heterosexual marriage while condemning homosexual marriage must give way to equal
treatment and support for both forms of relationships.

WE BELIEVE we are part of a larger movement in history working toward full
recognition and integration of gay and lesbian persons into a society that supports these
individuals becoming the best persons they may become.

THREE.

WE BELIEVE that religious and cultural justification for depriving law-abiding adults of
equal treatment in the law to be abhorrent to the democratic exercise of liberty and
equality.

WE BELIEVE there must be a formal recognition of two separate constructs in
recognizing marriage in our society: that of legal rights and responsibilities bestowed by
the state and that cf (he moral imperative bestowed by religion. To confuse these two
distinct and legally separate constructs is a consistent fallacy of those who believe a suie-
approved marriage is necessarily tied to a religious one.

LAST.

WE BELIEVE that marriage, while difficult, is still the best tool society has in assisting
the stable, harmonious conduct of human sexual, emotional, and economic needs.
Alternatives to marriage may exist, but these alternatives are untested as to whether they
will work as well or better for the majority of people.

This said, we support che examination of other forms of relationships, while we more
fully support marriage; that, in fact, is why we have brought this action for ourselves, our
gay and lesbian friends and our enure community.

STATEMENT: Robert Wagstaff, lead counsel for lawsuit

I am participating In this lawsuit because | believe more than anything else that all
persons are created equal under law. Our Constitution prohibits the government from
denying righza and benefits because of (un)popularity. The benefits and privileges given
some must be extended to all regardless of who they are. Jay Brause and Gene Dugan’s
relationship is one of choice, one of validity, and is legitimate. They are entitled to the
same benefits of others similarly situated.

Newt b low for August 4. 1993: Brause snd Dupn t. Stitc of Alaska PM* 12



BACKGROUND* The Plalnciffs

JAY BRAUSE and GENE DUGAN are hfe-parcners of 16 years, who first met in the
Alaska Gay Community Center In Anchorage in September, 1978. Like many other
people who fall in love, they decided to recognize their relationship In a religious
ceremony. That ceremony was co-cclebrated by Jay’s father, the Rev. Floyd Brause, a
Lutheran minister, on August 4, 1979. It was understood that this ceremony was not a
state-recognized marriage. In 1986, Brause and Dugan began their effort to become
legally married in the Scate of Alaska.

Dugan and Brause are employed in Anchorage by Out North as artistic director and
managing director, respectively.. They are non-profit administrators as well as
community activists who are best known for building a professional contemporary arts
organization with an international reputation for works that speak to the experiences of
diverse communities.

Gene Dugan, an Alaskan since 1978. was born in Brooklyn, New York on December 10,
1951, and raised on Long Island. He received his Masters degree in drama from the
University of Essex in England, and was a cultural worker in England before being
employed by Alaska Repertory Theatre, Arts Alaska, Alaska State Theatre Association,
and Rural Alaska Community Action Program. He received a national award from the
Department of Defense for his work as a stage director at Fort Richardson, Alaska. The
founder of Out North, he has directed Alaska premieres of new plays such as Mv
Childrenl Mv Africa* and Reckless, and the West Coast premieres of Kcclv and Du and
Slavsl Last December he spoke to the annual conference of the National Performance
Network on the challenges of presenting openly gay and lesbian performance artists in a
conservative environment.

Jay Brause, an Alaskan resident sinc_ 1959, was bom in Brainerd, Minnesota on June 3,
1954, and raised in Anchorage. He studied music at the University of Alzska Fairbanks,
and political science at the University of Alaska Anchorage. He worked for the Center
for the Arts in Purchase, New York. Alaska Repertory Theatre, the Center for Alcohol
and Addiction Studies UAA, and thU. S. Census. He has been a human service
administrator and is the editor and co-author of several public policy nrudies and
research papers; most importantly, the firsc state-wide evaluation of Alaska's Lesbian arid
Gay population in 1985 as well as a Municipality of Anchorage sponsored study of sexual
orientation discrimination patterns in housing and employment in 1989. He served on
the national board of the American Civil Liberties Utuon, and most recently participated
on an international panel on the economic effects of censorship at playRites'95 in
Calgary, Alberu, Canada.

They are also known nationally for their stand on artistic censorship. In 1993 Dugan and
Brause received an award at the Museum of Modem Art in New York from the Robert
Sterling Clark Foundation, the Nathan Cummings Foundation, the Joyce Mertz-Gilmore
Foundation, rhe Rockefeller Foundation, and the Andy Warhol Foundation for their
‘contribution to upholding the principle of freedom of expression in American life.*

News Rdease for Angus* 4, 1993 Br<wét «d Dupn y. Stite of AJuk* Pt* 13



BACKGROUNDj Affidavits Summary

Jay llrause and Gene Dugan have lived in Alaska 35 and 17 yean,, respectively, and have
shart d their lives as a couple since 1979-

On Avgust 4, 1994, Jay Brause and Gene Dugan went to the Vital Statistics office of the
Alaska State Courthouse in Anchorage and applied for a mamage license. That license
was denied by an agent of the State of Alaska solely on the basis of their being of the
same sex.

The birthdates of Jay Brause and Gene Dugan are June 3, 1954 and December 10, 1951,
respectively, and each is not otherwise legally barred from being married under the laws
of the Sute of Alaska. The application was witnessed by Jay's brother, Corey Brause;
sister-in-law, JoAnne Brause; and mother and father, Lucille and Floyd Brause.

The clerk affirmed the applicants' signatures and filed their marriage license application
for no future action.

Because of this denial, the applicants undertook finding legal representation to bring suit
against the State of Alaska in order to secure their desired right to marry.
BACKGROUND: Lawsuit Summary

The plaintiffs are Jay Brause, 35 year resident of Alaska, and Gene Dugan. 17 year resident
of Alaska. They bring the lawsuit in the public interest.

The defendant is the Bureau of Viral Statistics. Department of Health and Social Services,
in the State of Alaska.

On August 4, 1994, Messrs. Dugan and Brause's application for marriage was denied by
defendant's agent solely on the grounds that the plaintiffs >*ere of the same sex. The
plaintiffs otherwise qualify for marriage under the laws of Alaska.

The claim is made that such denial of marriage license is unconstitutional in Alaska law
because it violates the Alaska Constitution'.? provisions for right to privacy (5 22, Article
1), equal protection and the due process of law (J 1, 3 and 7, respectively, Article 1).

?Aafﬂfs' éOH]aB/%IHPadOe%uEte or complete remedy to redress the wrongs stated

1. to declare the denial to marry because che applicant couple is of the same sex
unconstitutional;

2. to prohibit the defendant and his agents the ability to deny application for a
mamage license solely because the applicanc couple is of the same sex;

3. to award coses and attorney fees to plaintiffs as public interest litigants;

4. to award such further relief as may be just and proper.

News Release for August 4, 1993 Brtimr tnd Dupn v Stitf fit pece 14



STATEMENT OP SUPPORT: Floyd and Lucille Brause, parents of Jay Brause

Exactly a year ago we accompanied Jay and Gene in their anempt to obtain a Marriage
License and be legally declared a married couple. As an ordained Lutheran pastor and
father of Jay, | have always abhorred the discrimination directed against minorities and |
have waged private and public battles against those who would limit the rights of fellow
human beings. We, as parents, have seen and experienced Jay’s and Gene’s love and
commitment to each ocher, and in our eyes their long and compatible union should be
legally validated. The injustice of che discrimination against homosexuals is a travesty
which must be dealt with in the legal system of our free land. All human beings deserve
to be treated equally whether they are homosexual or heterosexual.

STATEMENT GP SUPPORT: Alaskans for Marriage, Melissa Green, President 3461663
Alaskans for Marriage fully supports Gene and Jay in their laudable effort to remove
discriminatory limitations on marriage and its benefits. We formed this organization to
ensure that costs of the lawsuit will get paid during what will likely be a lengthy legal
process. Gene and Jay are in this for the long haul; Alaskans for Marriage will be behind
them all the way.

STATEMENT OF SUPPORT: Alaska Civil Liberties Union, Rachel King, Exec. Dir.

(attached)
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CTVIL LIBERTIES tINION/FOUNDATTON

An A/filial* of the Amtrican Ciuii Libortiu Union
P. 0. Box 201844 Anchori*#, AK 99620.1844
Phone: 1-907.258-0044 F«x: 1-907.258-0288

Contact: RacheI,King_
Executive Director
258-0044

ALASKA CIVIL LIBERTIES UNION SUPPORTS SAME SEX MARRIAGE

The Alaska Civil Liberties Union supports the legal action taken by Jay
Brause and Gene Dugan to 6ecure marriage rights in recognition of their long-term
relationship. The Alaska Civil Liberties Union, an affiliate of the American Civil
Liberties Union, believes that discrimination based on sexual orientation, like that
based on race, alienage, age, national origin, political persuasion, religion, disability
or gender, denies individuals equal protection of the laws. The AkCLU also believes
that an individual's nght to privacy includes private sexual behavior between
consenting adults.

The AKCLU supports legal recognition of leshian and gay relationships,
Including the right to marry. Such recogjnition is imperative for the complete legal
equality oflesbian and gay individuals. Rights or benefits available to mamed
couples such as insurance benefits, should be extended to those leshian and gay
couples who art similarly situated to married couples, except for their marital
status. Rights or benefits available to unmarried heterosexual couples should of
course be extended to lesbian and gay couples.

‘We fully support Jay and Gene's action and are behind them 100%," said
Rachel King, Executive Director of the AKCLU. "Jay and Gene are taking a
courageous first step to securing the right to marry for gay and leshian couples.

Mn*s iik tH for August 4, 1993: Bn»t« ind-Pman », Stau. atAlula P 16



Discrimination against gays, lesbians and bisexuals continues in all facets of life in
Alaska and will only change when their relationships are given the same legal
recognition as heterosexuals.”

The ACLU has supported same sex marriage cases in oth<y parts of the
country, most recently filing an amicus curiae brief in support of the Hawaii case,
Baehr v. Lewin, XL

END
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Some of the Rights that come w ith M arriage in Alaska

The State of Alaska attaches legal signihca. ee to the marriage relationship. State and federal
laws award spouses numerous rights simply because of their status as a party to a
mamage. The following Is a lis: of some of those rights.

Right to file wrongful death action AS 9 33.380

Right to notice and consent In adoption proceeding AS 25.23,050

Spouse's right of intestate succession AS 13.11.010

Intestate succession to Alaska Native Corporation stock AS 1316.703;, 1311012
Right to authorise inatomlcal gifts AS 1330.010

Right to revocation of will with marriage annulment AS 1311.183

Surviving spouse's homestead allowance AS 13.11.123

Surviving spouw'i elective share of estate AS 13.11.070

Surviving, omitted spouse's righu AS 13.11.110

Applicability of Uniform Disposition of Community Property tight* at death AS 1341.003
Surviving spouse's cxempuons AS 13.11.130

Surviving spouse's family allowance AS 13.11.133

Right of notice of guardianship proceeding* AS 13.26.133

Right to appointment is guardian AS 13.26.143

Child custody AS 23.24.130

Residency of spouse determining right to Permanent Fund Dividend AS 43.23.015
Action* between spouses respecting proptrty AS 23.13 020

Authority to act os attorney in fact AS 23 13.040

Right to adopt AS 23.023.020

Violation of bigamy statute AS 11.31.140

Both spousej join In conveyance of family home AS 34.13.010

Spouse's services excluded from definition of employee AS 23-30523

Right of first refusal under gasoline product leasing act AS 43.30.623

Right to effectuate Insurance upon spouse AS 21.42.090

Criminal nonsupport right:" AS 11.51.120

Worker Compensation righu upon spouse's death AS 23.30.213

Spouse's right to compensation for permanent partial disability AS 23.30.193
Spouse's interest in public employee retirement system AS 39.33.433

Spouse's Interest in qualified domestic relation orders and retirement plans AS 39.33.453
Old age survivor insurance AS 39.30.20

Beneficiary public employee group health and life insurance AS 39.30.090
Publie employee family leave AS 39.20.303: 23.10.500

Public employee leave of absence AS 39.20.310

Paymexua due to deceased public employees AS 39.20.360

Spouse's Interest In supplemental employee benefits AS 39.30 160

Spouse's Interest in public employee specie) hazard Insurance AS 39.30.130
Spouse's interest in public employee’s deferred compensation program AS ss.43.010
Federal Income tax applications

Nondisdurgeabliity In bankruptcy of spousal support 11 US.C. <323 (3) (5)
Right to consent to adoption AS 23.23 040

O ~NRow i —
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Im portant Legal Documents Attached:

Brause & Duaan v. State of Alaska

(Action against the State because a Marriage License was denied
to same-sex applicants. pages follow.)

18

We'll be filing this complaint at IOam on
Friday, August 4 at the office of the Clerk of

the Court in Anchorage.

If you want to talk with us or with our

attorney, that will be a good time to do it.

-~ Gene Stjay, plaintiffs 566-1663
Robert H. Wagstaffalead counsel 277-8611

This inform ation is not to be released in any
form before Noon, August 4, 1995. Thank-you.
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presented, it is useful to first review the basic role of the state
in marriage.

The state issues marriage licenses, solemnizes marriages and
keeps a docket of applications for marriage licenses available for
public review. The state also distributes basic information to
applicants about the effects alcohol, drugs and battering can have
upon a fetus. Other than that, the state does not become involved,
except to require that the applicants bhe at least 18 years of age
or, if minors, havs the proper consents or bhe on active duty with
the armed services.” The Marriage Code now specifically prohibits
same-sex marriage, bigamy and marrying anyone closer than one's
first cousin. “Applicants for marriage are under a duty to swear
that the contemplated marriage meets the requirements of the law,
give their names, relationship, occupations, ages (and, where
appropriate, guardians) , and give descriptions of any prior
marriages and their dissolutions. The issuing officer has a duty
to issue the license if "all requirements are met and there is no
legal objection to the contemplated marriage, and neither party is
under the influence of intoxicating liquor or otherwise incapable
of understanding the seriousness of the proceeding . . ." A.S.
25.05.111. The license is to issue after a three day waiting
period and is good for three months thereafter. A.S. 25.05.091;
A.S. 25.05.121.

This description of the state's role in marriage focuses on
the establishment of the marriage itself and is not inclusive, nor

is it intended to be, of the many rights and consequences
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IN THE SUPREME COURT FOR THE STATE OF ALASKA

BUREAU OF VITAL STATISTICS,
ALASKA DEPARTMENT OF HEALTH &
SOCIAL SERVICES, the STATE
OF ALASKA, and the ALASKA
COURT SYSTEM,

P etitioners,

JAY BRAUSE and GENE DUGAN,

Respondents Supreme Court No. S-
) Super. Ct. No. 3AN-95-6562 CI

PETITION-FOR-REVIEW

This petition seeks review of an order of the superior
court at Anchorage, Hon. Peter Michalski, in a case challenging
the ccustitutionality of Alaska's statutory prohibition on same-
sex marriage. The court, in the instant order (attached to this
petition as Exhibit A), denied the defendants' motion for summary
judgment on the constitutional question, and ordered a hearing at
which the defendants will have to show a compelling state interest
in the prohibition in order to sustain it.

FACTS

The facts of this case, as set out in the superior

y
court's opinion, are simple and undisputed. Plaintiffs Jay Erause

P etition for Review
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and Gene Dugan are two male residents of Anchorage who sought a
license to be married. Based on a memorandum from former
Presiding Judge Karl Johnstone which concluded that the Alaska
statutes did not authorize same-sex marriage, the court clerk
denied their application. Other than their sex, Brause and Dugan
met the other qualifications for issuance of a marriage license.

Brause and Dugan brought suit in Anchorage superior

court, contending that the statutory prohibition on same-sex

marriage is unconstitutional. Their claims rested primarily on
the privacy section of the Alaska constitution, art. |, sec. 22,
and the civil rights section, art. |, sec. 3. They subsequently

moved for partial summary judgment, seeking a ruling that the

Alaska constitution implicates the right to same-sex marriage, and
that that prohibition must fail wunless the state can show a
compelling state interest in it. The defendants cross-moved,
arguing that the Alaska constitution does not implicate a right to
same-sex marriage, and that, even if it does, the prohibition is

constitutional because of the basic biological differences between

same-sex couples and opposite-sex couples.

In his order, entered on February 27, 1998, Judge
Michalski granted the plaintiffs' motion and denied the

defendants' cross-motion, and ordered the parties "to set

Petition for Review 2
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necessary further hearings to determine whether a compelling state
interest can be shown for the ban on same-sex marriage found in
the Alaska Marriage Code." Exhibit A, at 13.

STATEMENT OF THE QUESTIONS PRESENTED FOR REVIEW

Whether the superior court erred in ruling that there is
a fundamental right under the Alaska constitution to "choose one's
life partner and have a recognized nontraditional family" [Exhibit
A, at 11], which in effect constitutes a right to same-sex
marriage.

Whether the superior court erred in denying the
defendants' motion for summary judgment and in not dismissing the
plaintiffs' action.

WHY REVIEW SHOULD NOT BE POSTPONED

Immediate review of the superior court's decision is
warranted under Appellate Rule 402(b)(2). The court's decision
clearly "involves an important question of law on which there is
substantial ground for difference of opinion,” and immediate
review will both "materially advance the ultimate termination of
the litigation" and "advance an important public interest which
might be compromised if the petition is not granted.”

Substantial ground for difference of opinion” The

superior court's decision in this case, holding in effect that

P etition for Review
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there is a fundamental right to same-sex marriage, departed from
every American decision of which the defendants are aware. See.
e.g.. Storrs v. Holcomb, 645 N.Y.S.2d 286 (Sup. Ct. 1996)/ Baehr
y.. .LEan, 852 P.2d 44 (Hawaii 1993); Dean_v. District of Columbia.
653 A.2d 307 (D.C. 1992); Adams v. Howerton. 673 F.2d 1036 (9th
Cir.), cert, denied. 458 U.S. 1111 (1982); 5jj.ngsr. v.. Hara, 522
P.2d 1187 (Wash. App. 1974); Baker v. Nelson, 191 N.W.2d 185
(Minn. 1971), appeal dismissed. 409 U.S. 810 (1972). In addition,
the court's ruling that a trial on the plaintiffs' claims is
required is inconsistent with every decision of which the
defendants are aware, except for the Baehr decision. Thus the
substantial ground for difference of opinion is clear.

Advancing an important public interest. In recent
years - since the Hawaii Supreme Court's 1993 decision in Baehr v.
Lewin - same-sex marriage has become one of the "hot button"
social issues in the United States.' Its "hot button" status in
Alaska is reflected in the Alaska legislature's response to the
Baehr litigation, the enactment of a so-called "defense of
marriage" act, and in the proceedings surrounding the enactment of
that act. AS 25.05.013, enacted by ch. 21, SLA 1996, provides
that same-sex marriages will not be recognized in Alaska, even if

they are legal under the law of the jurisdiction where there

Petition for Review 4
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marriage takes place.l1 The legislative history of the bill that

became chapter 11 illustrates the inflammatory passions that this

subject unleashes.2

Thus the principal reason why this court should grant
immediate review of the superior court's decision is that the
trial which that court has ordered is certain to be extremely
contentious, and has the potential of stirring up widespread
animosity and prejudice. Clearly the avoidance of such a trial,
if it is not necessary, is strongly in the public interest. And
if the defendants' argﬁments before the superior court were
correct, such a trial would not be necessary, and summary judgment

for the defendants would be the proper course.

1 Chapter 21 also amended AS 25.05.011, so that it now states
explicitly that marriage is Ilimited to one man and one woman.
This amendment was made even though no one, including the
plaintiffs in this action, contended that the old sex-neutral
language of AS 25.05.011 authorized same-sex marriage.

2 For instance, the minutes of the House State Affairs
Committee on the b ill (found on the BASIS database) show one
witness before the committee calling homosexuals "perverted" and
homosexuality "an abomination"”; another saying that the b ill would
prevent the "immorality of the few," an obvious reference to
homosexuals, from being imposed on the majority; and a third
referring to "the average homosexual [who] had over 500 partners
in a lifetime which did nothing more than spread sexually
transmitted diseases."” Even a legislator said that "homosexual
relationships were not the will of God according to the Bible."

P etition for Review 5
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Material advancement of the ultimate termination of the |

litigation. If the superior court erred, and the defendants'

contentions are correct, then the trial which the Superior court j

has ordered will be unnecessary. Review of that court's ruling |

now, rather than after a trial, will obviously advance the

termination of this litigation.
WHY THE DECISION BELOW IS ERRONEOUS3

"The Founding Fathers dia not establish the United
States as a democratic republic so that elected officials wculd
decide trivia, while all great questions would be decided by the
judiciary." Compassion in Dying v. State of Washington. 79 F.3d
790, 853 (9th Cir. 1996) (en banc) (Kleinfeld, J., dissenting),
reversed. _  U.S. , 138 L.Ed.2d 772 (1997).

Whether or not there should be same-sex marriage in
Alaska is indeed a great question, as was the question of assisted
suicide at issue in Compassion in Dying. The same-sex marriage

question is also a question that the legislature, and not the

3 The 15-page Ilim it on petitions for review precludes the
petitioners from discussing in detail why the superior court's
decision was erroneous. The petitioners have appended to this

petition as Exhibit B a copy of their memorandum in opposition to
the plaintiffs' motion for partial summary judgment and in support
of their own cross-motion for summary judgment, which sets out

their arguments in detail.

P etition for Review



judiciary, should decide (and, as noted above, one that the
legislature has already decided). The superior court's intrusion
here into the province of the legislature was its most fundamental
error.

Xhs superior court failed to recognize that the
provisions of the Alaska constitution invoked by the plaintiffs do
not even implicate the right. t.O-S.am.e-.sex marriage. This court has
repeatedly held that the Alaska constitution should be construed
consistently with the intent of the framers. See Arco Alaska.
Inc. v. State. 824 P.2d 708, 710 (Alaska 1992); Kochutin v. State.
739 P.2d 170, 171 (Alaska 1987); Hammond v. Hoffbeck. 627 P.2d
1052, 1056 n.7 (Alaska 1981). Thus, unless there is evidence
indicating intent by the framers that a constitutional provision
be construed to provide for rights inconsistent with long-standing
3aw at the time of its adoption, a provision should not be
construed to provide for such inconsistent rights. Cf. Hootch v.
Alaska State-Operatec! School System, 536 P.2d 793, 800 (Alaska
1975) ("an historical perspective is essential to an enlightened

contemporary interpretation of our constitution").4 Here, there

4 See also Moore v. Citv of East Cleveland. 431 U.S. 494, 502
(1977) (plurality opinion) (footnote omitted; emphasis in

original):

for Review
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is no such evidence, and Judge Michalski totally ignored the

absence of any such evidence.5

In 1955 and 1956, when the Alaska constitution was
drafted and adopted by the constitutional convention and ratified
by the people, the idea of same-sex marriage had been basically

unheard of in the Western world for centuries.6 The statutes of

There are risks when the judicial branch gives

enhanced protection to certain substantive
liberties without the guidance of the more
specific provisions of the Bill of Rights. As the

history of the Lochner era demonstrates, there is
reason for concern lest the only limits to such
judicial intervention become the predilections of
those who happen at the time to be Members of this
Court. That history counsels caution and

restraint.

The answer, according to the Court plurality: "Appropriate limits
on substantive due process come not from drawing arbitrary lines
but rather from careful ‘'respect for the teachings of history
[and] solid recognition of the basic values that underlie our
society.'" I1d. at 503 (internal quote and bracketed word in

original).

5 The plaintiffs also essentially ignored the defendants'
arguments on history and framers' intent, responding to them in
the plaintiffs' summary judgment reply memorandum with the comment
that the relevant constitutional provisions are of a "forward

looking nature.”

6 See W. Eskridge, Jr., A History.of Same-Sex Marriage, 79 Va.
L. Rev. 1419 (1993) . Professor Eskridge shows that same-sex
marriage has existed historically, especially in non-Western
cultures. However, he states that in the West (i.e., in Europe)

attitudes turned against same-sex marriage in the 13th century.
Ild. at 1469. (Continued)
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the Territory of Alaska had, since before their first codification
in 1913, provided that a marriage must be between a man and a
woman. CLA 1913, § 431; CLA 1933, § 1181; ACLA 1949, § 21-1-1.
There is no reference in the minutes of the Constitutional
Convention to same-sex marriage. Thus it cannot be r..id that the
framers, in adopting the constitution, intended to confer a right
to same-sex marriage, or intended that the proposed constitution
in any way alter existing law on the subject of marriage.

By 1972, when art. 1, sec. 22 was adopted and art. I,
sec. 3 was amended to add'its reference to sex, litigation seeking
the right to same-sex marriage had begun in the Lower 48.
However, none of this litigation had been successful, and none had
taken place in Alaska. Thus again it cannot be said that the
legislature and the electorate, in proposing and adopting these
two constitutional changes, intended to confer a right to same-sex
marriage or.to alter the existing marriage law.

In fact, the limited amount of history behind these two

changes that is now available suggests no such intentions. The

In a recent newspaper article, a sociology professor noted
that ir the 1950s and 1960s articles in a major gay publication

discussed the pros and cons of same-sex marriage. P. Nardi,
Saying "I Do" to Broadening the Debate, L.A. Times, Feb. 5, 1996,
at BS5. This article does not indicate that any such articles

appeared in the "mainstream" press during this period.

P etition for Review 9



privacy amendment was apparently enacted to address specific
concerns about access to criminal justice information, a subject
obviously having nothing whatsoever to do with any right to marry.
G. Harrison, Alaska's Constitution - A Citizen's Guide, at 44-45
(3rd ed. 1992). The amendment to art. |, sec. 3 was apparently
intended to give tihe state constitution a counterpart to the
proposed federal Equal Rights Amendment then undergoing the
ratification process before the legislatures of the states (and
which the Alaska legislature had ratified quickly during its 1972
session). But the framers and proponents of the federal ERA
specifically denied that that amendment would confer a right tc
same-sex marriage.7 Thus there is no \eason to give a different
construction to the Alaska ERA.

The superior court erred ir, riling that the plaintiffs
have a fundamental right to be._marriedAs noted above, the

superior court's conclusion that the same-sex plaintiffs had a

fundamental right to "choose [their] |life partner and have a
recognized nontraditional family" (i.e., to be married) departs
7 See 118 Cong. Rec. 4389 (1972) (statement of Sen. Bayh, an
ERA sponsor, that the ERA would not require the states to
recognize same-sex marriage); Note, The Legality of Homosexual

Marriage, 82 Yale L.J. 573, 584 n.50 (1973) (quoting a similar
view by one of the Ilegal scholars who originally drafted and
propounded the federal ERA, Yale Professor Thomas Emerson).

P etitio n for Review 1°
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from every other court decisi®r to ever consider the matter.
Judge Michalski ignored the correct analysis in Baehr (also
reflected in other cases), where the court stated that "we do not
believe that a right to same-sex marriage is so rooted in the
traditions and collective conscience of our people that failure to
recognize it would violate, the fundamental principles of liberty
and justice that lie at the base of all our civil and political
institutions." 852 P.2d at 57. The judge ignored the fact that
Alaska has a test virtually identical to that of Hawaii for
determining when "constitutional rights and privileges" should be
"develop[ed] " under the Alaska constitution: when the courts "find
such fundamental rights and privileges to be within the intention
and spirit of our local constitutional language and to be
necessary for the kind of civilized life and ordered liberty which
is at the core of our constitutional heritage." Baker v. City of
Fairbanks. 471 P.2d 386, 402 (Alaska 1970) (footnote omitted).
Instead Judge Michalski improperly recharacterized che question as
whether there is a basic right "to choose one's life partner,”
Exhibit A, at 8, then found that there was such a right.

In reaching this conclusion, the judge relied primarily
on Breese v. Smith. 501 P.2d 159 (Alaska 1972). Breese. in which

this court invalidated hair length rules of the Fairbr <S school

Petition for Review H
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system, is the first of the major Alaska privacy cases, even
:hough it predated the adoption of art. I, sec. 22. But there is
a huge and controlling difference between this case and Breese.

Breese involved an outright prohibiticn against conduct
- the wearing of long hair in the schools. By contrast, the
marriage laws at issue here do not outlaw conduct. They do not
prohibit same-sex couples from taking wedding vows in a ceremony,
from living together as a couple, from holding themselves out to
the world as wed. They simply deny formal legal recognition of
that relationship as a marriage. As one of the leading scholars

on same-sex marriage has written, in comparing state marriage laws

to sodomy laws (which Alaska no longer has), "[T]here is a legally
recognized and profound difference between the state not punishing
private homosexual behavior between consenting adults and the
state endorsing or recoghnizing a public right to engage in such
behavior." Lynn D. Wardle, A Critical Analysis of Constitutional
Claims for Same-Sex Marriage, 1996 Brigham Young U.L.R. 1, 40.
Professor Wardle's analysis is equally applicable for comparing
Breese with‘the case at bar.

The superior court here ignored the basic ho' ’'ng of
Breese - that the right to privacy is essentially the right to be

let alone. 501 P.2d at 168. As just discussed, the state

P etition for Review 12
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long way toward this radical redefinition.8 The court erred in so
doing.

The superior .court erred in ruling that the prohibition
Oon same-sex marriage CQH5Ci £nt.e.s SSX discrimination . In an
alternate holding, the superior court ruled that the prohibition
on same-sex marriage constitutes sex discrimination banned by
art. 1, sec. 3 of the Alaska constitution.9 The court offered
only a very brief discussion on this issue and did not even cite
to Baehr. Despite the divergence of judicial and academic views
on this question, Judge Michalski opined that "J[s]ex-based
classification can hardly be more obvious."

With due respect to the judge, the petitioners must
strongly disagree. The same-sex prohibition is in fact sex-

neutral: both men and women may marry members of the opposite sex,

8 It is of course extremely difficult for the state ever to
meet the compelling state interest test under Alaska
constitutional analysis. The State of Hawaii, on remand from the
Baehr decision, was unable to do so to the satisfaction of the
Hawaii eircuit court. Baehr v. Miike. C.'v. No. 91-1394 (Findings
of Fact and Conclusions of Law, entered Dec. 3, 1996) . That court
ruling is currently on ap;>eal to the Hawaii Supreme Court.

9 This was an alternate holding because the court had already
found that, in light of its holding about a fundamental right to
choose one's own life partner, the state must show a compelling
interesv to have the same-sex marriage prohibition upheld under
the general equal protection clause, art. |, sec. 1.
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but may not marry members of their own sex. The better analysis
on this issue is found not in the superior court's opinion or in
Baehr. but in the opinion in Singer v. Hara. 522 P.2d at 1190-91.

PRECISE RELIEF SOUGHT

The petitioners ultimately seek from this court an order

that reverses the superior court's grant of partial summary

judgment to the plaintiffs and its denial of complete summary

judgment to the defendants, and that orders the superior court to

dismiss the action with prejudice. However, because of the

complexity and importance of the issues that this petition

presents, the petitioners are not seeking such an order based on

this petition and any opposition to it that may be filed.. Rather

the petitioners seek only an order accepting the petition and
ordering full briefing

DATED this | day of March, 1998, at Juneau, Alaska.

BRUCE M. BOTELHO

ATTORNrI]EY GENERAL

By:
>hn B. Gaguine
Assistant Attorne’'~General
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MARRIAGE AMENDMENT RESEARCH
MARCH 1998

METHODOLOGY"

During the period March 12 through March 23, 1998, five hundred fifty-eight (n=558)
Alaskans over the age of 18, located in 64 communities were personally contacted via
telephone by professional interviewing employees of the Dittman Research Corporation of

Alaska. The views and opinions of the Alaska residents were recorded on a strictly

confidential basis.

Research Design

A random sample design was featured which provided that all households listed in the most

current telephone directory for each community had essentially an equal chance of being

interviewed.

Sample Selection

Individual respondents were randomly selected from current telephone subscribers listed in

the most current directory for each community.

Processing the Data

Dittman Research employees completed coding, editing, data entry and verification, while
data processing was completed through the in-house Dittman Research Corporation
computer system featuring the Statistical Package for the Social Sciences (SPSS/PC+)
program. The SPSS program is one of the most sophisticated research-oriented data
processing and analytical systems available, and is designed specifically for the

processing and analysis of survey research data.

Measurement History

Citizen opinion measurements by the Dittman Pi-.search Corporation, utilizing the
previously described methodology, analytical procedures and data processing systems,

have proven to be virtually perfect predictors of political election results in Alaska for the

past twenty-five years.

1 Dittman R esearch C orporation
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MARRIAGE AMENDMENT RESEARCH
MARCH 1998

FINDINGS

Nearly two-out-of three respondents (65%) "disapprove"of legalizing homosexual
marriages...

QUESTION:

"Here in Alaska and in some otherstates, there has been
some discussion regarding whetherornot marriages between
homosexuals should be legalized. Do you approve or
disapprove oflegalizing homosexual marriages?"

RESPONSE:
15% Strongly approve
15% Somewhat approve
12% Somewhat disapprove
53% Strongly disapprove

5% Unsure

2 DrrTMAN R esearch Corporation



MARRIAGE AMENDMENT RESEARCH
MARCH 1998

...and if a constitutional amendment were proposed which stated 10 be valid Orrecognized
in this state, a marriage may exist only between one man and one woman", again, nearly

n
two thirds of respondents (64%) would vote fC ‘that amendment...

QUESTION:

"Ifthere were a proposed amendmentto Alaska's constitution
on the ballotin November's General Election which stated 'to
be valid or recognized in this state, a marriage may exist only
between one man and one woman'- do you think you would
vote fororagainst that constitutional amendment?

RESPONSE:

Strongly for
51%

[/ Unsure
< 4%

Somewhat for
13%
Strongly against
Somewhat 220
against
10%

3 Dittman R esearch Corporation
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mERE IN ALASKA AND IN SOHE OTHER STATES, THERE HAS BEEN SOMVE DISCUSSION
REGARDING WHETHER OR NOT MARRIAGES BETUEEN HOMOSEXUALS SHOULD BE LEGALIZED.
DO YOU APPROVE CR DISAPPROVE OF LEGALIZING HOMOSEXUAL MARRIAGES?

DEMOGRAPHICS UNSURE STRONGLY SOVEWHAT SOVBWHAT STRONGLY BASE
APPROVE APPROVE DISAPPROVE  DISAPPROVE

TOTAL.....cocoviviciine 57. 157. 157. 127. 537. 100.07.
LOCATION

RURAL.........ccooeve 1% 7. 20/i 11% 56% 10.9%
CENTRAL.......ccoevriine 57 167. ) 14% 567. 13.87.
SOUTHCENTRAL......... 7. 87. 11% 137. 627. 17.67.
ANCHORAGE................ VA 197. 16% 11% 497. 46.1%
SOUTHEAST................ 31 187. 1% 147. 48% 11.6%

0 - AYRS........ 2% 197. 25% 157. 407. 9.5%
5 m9 YRS......... 97. 207. 11% 11% 497. 12.57.
10 - 14 YRS....... ™ 207. % 87. S 10.87.
15+ YRS....ooiiiie 47. 137. 157. 137. 55% 67.2%

2. 147. 117. 16% 57% 7.9%

07. 177. 19% 157. 50% 9.7%

67. 217. 177. 197. 38% 8.6%
PRIVATE COMPANY.. 67. 177. 157. 11% 51% 52.97.
NOT IN WORKFORCE. 37. 97. 157. 97. 637. 21.07.
GENDER
MALE........ccooviveeiiennns 57. 13% 11% 137. 587. 51.67.
FEMALE........cccoovvevnne, 57. 187. 197. 11% 47% 48.4%
AGE
18-29 YEARS........... 47. 227. 17% 13% 437. 13.67.
30-44 YEARS............ S7. 15/i 187. 127. 507. 38.07.
45-59 YEARS............ 6. 177. 14% 127. 51% 34.87.
60+ YEARS................ 37. 47. 57. 11% 787. 13.67.
REGISTRATION
DEMOCRAT.......ccoeneenne 6. 227. 20% 67. 457. 17.6%
REPUBLICAN.............. S7. A7 97. 10% 747. 26.7%
NON-PARTISAN......... 21*i 15% 147. 467. 45,57,
OTHER.....ccverireiiinnas ™ 147. 217. 17% 417. 5.2%
HOT REGISTERED... 47. 7. 217. 21% 46% 5.07.

DITTVAN RESEARCH CORPORATION SRENA, SHLL £ ALARKSON MARCH 1990 n=558 TABLE 1



IF THERE WERE A PROPOSED AVENDIVENT TO ALASKA'S CONSTITUTION ON THE BALLOT IN

NOVEMBERS GENERAL ELECTION WHICH STATED '*0 BE VALID CR RECOGNIZED IN THIS

STATE, A MARRIAGE MAY EXIST ONLY BETWEEN ONE MAN AND ONE WOVAN -- DO YAU
THINK YOU WOULD VOTE FOR CR AGAINST THAT CONSTITUTIONAL AVENDIVENT?

OEMOGRAPHICS UNSURE STRONGLY FOR SOVEWHAT -OR  SOVBWHAT STRONGLY BASE
AGAINST AGAINST
TOTAL. oo 47, 517. 137. 107. 225 100.0%

5. 4455 257. 15% 1% 10.97.
3% 607. 107 107. 17% 13.87.
67. 637. 57. 1% 14% 17.6%
4% 4TI, 1455 97. 2% 46.17.
57. 437. 147. 117. 287. 116%
67. 387. 197. 1% 267. 9.5%
73 5155 197. Do 207. 12.5%
3l. 4855 157. 127. 221. 108%
5. 537. 117. 10% 21% 67.27.
EMPLOYER
FEDERAL..........ccocoeen... (07 557. 207. 57. 20% 7.97.
STATE......ooererieriinis 2% 4655 137. 97. 307. 9.77.
[0 o\ I 0% 3555 1955 15% 31% b.a%
PRIVATE COMPANY.. 67. 517. 1155 117. 2% 52.97.
NOT IN WORKFORCE. 47. 567. 147. 97. 167. 21.07.
3. 567. 137. 97. 187. 51.67.
51. 457. 14% 117. 257. 48.47.
AGE
18-29 YEARS........... 437. 167. 135 247. 13.67.
30-44 YEARS........... 4 497. 137. 127. 227. 38.0%
45-59 YEARS........... 4% 477. 137. 107. 267. 34.8%
60+ YEARS.......coo...... 5% 727. 1% 5 37. 13.67.
REGISTRATION
DEMOCRAT.........ooocneen. 1% 417. 127. 15% 31% 17.67.
REPUBLICAN.............. %5 6955 107. 67. Do 26.7%
NON-PARTISAN......... 4% 457. 14% 107. 1. 45.57.
(011 1= =N 7% 387. 217. 147. 217. 5.27.
NOT REGISTERED... 5 507. 217. 147. 7. 5.07.

DITTVAN RESEARCH CORPCRATION BRENA BHL 1 CLARKSON MAROH 1998 n=558 TABLE 2



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRL JUDICIAL DISTRICT AT ANCHORAGE

JAY BRAUSE and GENE DUGAN, )

Plaintiff*, Y

)

VoL )

BUREAU OF VITAL STATISTICS,
ALASKA DEPARTMENT OF HEALTH
t SOCIAL SERVICES, and th«
ALASKA COURT SYSTEM,

)
Defendants. )
Casa No. 3AN-95-6562 Cl :

—

MEMORANDUM..AND ORDER

Plaintiffs Jay Braus* and Gen* Dugan are men who sought and
have Dbeen denied a license to marry each other by the State of
Alaska. They subsequently filed a complaint against the Bureau of
vital Statistics, the Alaska Department of Health and Social
Services, and the Alaska Court System. Plaintiffs' action seeks
a declaration establishing that the relevant statutes prohibiting
same-gendar marriage violate Alaska's Constitution, and an
injunction that prevents th* state from applying or enforcing the
statutes. The parties both move for summary judgment. Th*
plaintiffs seek a ruling on the level of scrutiny to be applied in
review of th* Marriage Code; the defendants move for complete
summary judgment. The parties agree that the decisions before the
court are purely issues of lav.

Th* plaintiffs' present motion for summary judgment seeks a
decision that the Code's prohibition implicates the privacy and

equal protection provisions of the Alaska Constitution, thus



UNITED STATES PUBLIC LAWS
104TH CONGRESS-SECOND SESSION

PUBLIC LAW 104-199 [Hit. 3396]
SEPTEMBER 21, 1996
DEFENSE OF MARRIAGE ACT

An Act
To define and protect the institution of marriage.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

[*1] SECTION 1.<1 USC lnote> SHORT TITLE.
This Act may be cited as the "Defense of Marriage Act'L
£'2] SEC.2. POWERS RESERVED TO THE STATES.

(a) In General.-Chapter 115 oftitle 28, United States Code, is amended by
adding after section 1738B the following:

[*1738C] "Sec. 1738C. Certain acts, records, and proceedings and the effect
thereof

"No State, territory, or possession of the United States, or Indian tribe,
shall be required to give effect to any public act, record, orjudicial
proceeding of any other State, territory, possession, or tribe respecting a
relationship between persons of the same sex that is treated as a marriage under

the laws of such other State, territory, possession, or tribe, or a right or
claim arising from such relationship.".

(b) Clerical Amendment,—T he table ofsections at the beginning of chapter
115 of title 28, United States Code, is amended by inserting after the item

relating to section 1738B the following new item:
"1738C. Certain acts, records, and proceedings and the effect thereof.".

SUPPORTS
QOCUMENTS



[*3] Sec. 3. DEFINITION OF MARRIAGE.

(a) In General.-Chapter 1 oftitle 1, United Stales Code, isamended by
adding at the end the following:

7 "Sec. 7. Definition of'marriage' and 'spouse'

"In determining the meaning of any Act of Congress, or ofany ruling,
regulation, or interpretation ofthe various administrative bureaus and
agencies of the United States, the word 'marriage' means only a legal union
between one man and one woman as husband and wife, and the word 'spouse’ refers
only to a person of the opposite sex who is a husband or a wife.".

[**2420] (b) Clerical Amendment-The table of sections at the beginning of
chapter 1 oftitle 1, United States Code, is amended by inserting after the item
relating to section 6 the following new item:

"7. Definition o f'marriage' and 'spouse".".

Speaker ofthe House of Representatives.
Vice President of the United States and President of the Senate.
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WRITTEN STATEMENT OF PROFESSOR LYNN D. WARDLE
IN SUPPORT OF S.J.R. No. 42 and S.C.R. No. 25
Submittedfor Alaska Senate Judiciary Committee Hearing on Monday, March 9, 199S

Mr. Chairman and distinguished members of the Senate Judiciary Committee:

I am honored to present this written statement in support of S.J.R. No. 42 and S.C.R. No.
25. By way of introduction, I am a professor of law.' Family Law is my primary area of
scholarship; | have taught courses in Family Law, Children and the Law, Origins of the
Constitution, Conflicts of Law and Comparative Family Law for twenty years.2 These proposed
Resolutions happen to touch on all of those fields. | also have authored or co-authored a
multivolume treatise on family law, two other law books, and more than thirty articles or chapters
dealing with family law subjects. Additionally, I am active in both national and international
scholarly and law reform organizations dealing with family lav/ and related areas.3

| am familiar with the Brause v. Bureau of Vital Statistics case, | have read the
memoranda filed in the court, read the decision, and have been consulted about it. Thus, | have
been invited to give my professional comment and analysis regarding S.J.R. No. 42 and S.C.R.
No. 25. Ofcourse, the opinions | express are my own professional views; | do not speak for any
of the institutions or organizations with which | am associated.

I will discuss legal three points. First, | will explain about the legal status of same-sex
marriage today. Second, | will clarify why S.J.R. No. 42 and S.C.R. No. 25. are reasonable,
responsible, and necessary. Third, | will explain why | believe that they are constitutional under
federal constitutional standards.

l. Status o fSame-Sex Marriage in the World Today

I begin with a little background. No nation ofthe world permits same-srx marriage today.
None. A few jurisdictions allow some form of same-sex domestic partnership. To date, all are in
Europe (and arguably Hawaii). According to the International Gay anrl Lesbhian Association, only

'Currently | teach at Brigham Young University Law School. 1 also have taught at
Howard University School of Law in Washington, D.C., at Sophia University Faculty of Law in
Japan, and at the University of Aberdeen in Scotland.

2l have written or co-authored several books and several dozen law review articles or
chapters in books about family law. Two of my most ret ent publications (published this year) are
law review articles examining constitutional arguments for same-sex marriage, Lynn D. Wardle, A
Critical Analysis o f Constitutional Claimsfor Same-Sex Marriage, 1996 B.Y.U.L.Rev. 1-101,
and the rules and practices regarding international recognition of marriages, Lynn D. Wardle,
International Marriage and Divorce Regulation and Recognition: A Survey, Family Law
Quarterly, vol. 29, pp. 497-517 (Fall 1995).

Presently | am the Secretary-General of the International Society of Family Law, an
international learned society of 550 scholars and judges from 56 different nations devoted to the
study of family law, and | am an active member of the American Law Institute consultative group

that is working on a “Family Law Project.”



six (of forty-nine listed European jurisdictions) permit some sort of legal domestic partnership.4
Since 1989, Denmark,5Norway,6 Sweden,7 Iceland,8 and the Netherlands,9 have each enacted
legislation authorizing the formal registration of same-sex “domestic partnerships” and extending
to such relationships most of the economic and many of the noneconomic legal incidents of
marriage.10 Also, after a decision by the national supreme court, the legislature in Hungary
legalized common-law same-sex live-in companionship for purposes of recognizing their
mutually-owned purchases and acquisitions.1l But none of these jurisdictions allow same-sex
marriage. Even the most liberal of these domestic partnership laws clearly distinguishes domestic
partnership from marriage, denies same-sex domestic partnerships significant marital benefits
(especially pertaining to assisted procreation, adoption, and the official celebration, status,. d
dignity of marriage) and imposes significant restrictions not applicable to marriage. No
jurisdiction on the face of the earth today recognizes same-sex marriage, and it appears safe to say

4JLGA publishes this and other information on the internet at:
http://inet.uni2.dk/~steft7survey.htm (search March 7, 1998).

5Danish Registered Partnership Act, No. 372 (June 7, 1989). Sec generally Linda Nieisen,
Family Rights and the 'Registered PartnershipJin Denmark, 4 INT’LJ. L & Fam. 297 (1990);
Marianne H. Pedersen, Denmark: Homosexual Marriages and New Rules Regarding Separation
and Divorce, 30 J. Fam. L. 289 (1991-92).

6The Norwegian Act on Registered Partnership for Homosexual Couples, Act No. 40 of
30 April 1993.

7Law Regarding Registered Partnership of 23 June 1994 (Bert Andersen, trans. 1995).
See also Deborah M. Henson, A Comparative Analysis ofSame-Sex Partnership Protections:
Recommendationsfor American Reform, 7 Int'l J. L. & Fam. 283, 287-288 (1993).

8Law on approved cohabitation, articles 1-9 (June 12, 1996)(Kristjan Matiesen trans.
1996); see generally Iceland givesgay marriages legal stamp, Reuters World Service, June 27,
1996 (Icelandic legislature has legalized “gay marriage” following Denmark, Norway & Swedish

precedents).

Qoanne von Alroth, Gay Couples'Registry Backed in Oak Park, Chi. Trib. July 26, 1997
at 3. Seefurther Rex Wockner, supra note 30; Steffen Jensen, Partnership Law in the
Netherlands, ILGA, Euroletter 51 (July 1997).

10Certain restrictions commonly are imposed on same-sex domestic, partnerships do not
apply to heterosexual marriages, such as the requirement that at least one of the partners be a
citizen or resident national of the country, and limitations re: joint custody, adopt’on, artificial
insemination, state-church weddings, and exemption from marital status under international
treaties, are common. See generally Nielsen, supra note 5, at 300.

nYear of 1996, XLII Law 88 1-3 (May 21, 1996) (Stuart Schulte transla. 1996). See also
Hungarys gays welcome law on rights asfirst step, Reuters World Service, May 22, 1996.


http://inet.uni2.dk/~steft7survey.htm

that no nation in history ever has allowed same-sex legal marriage (though some have tolerated
widespread homosexual practices or conferred some social or legal status on some kinds of
homosexual partners).

The overall global picture shows overwhelming support for exclusively heterosexual
marriage. No legislature of any jurisdiction in the world has ever approved of same-sex marriage.
Many jurisdictions (including most of the American states and Congress) have recently enacted
laws denying legal recognition to same-sex marriage from other jurisdictions.12 Likewise, in the
past twenty-five years, dozens of lawsuits have been filed in the USA seeking judicial legalization
ofsame-sex marriage, and all of these, unanimously, rejected the claim that there is a fundamental
right to same-sex marriage.13 Even the highly criticized Baehr case in Hawaii rejected, like all
American trial and appellate courts before it, the claim that there is a fundamental right to marry
someone of the same sex. Moreover, virtually all international conventions that describe marriage
have defined it as the union ofa man and a woman.14 Polls have repeated found that the people
in America strongly oppose legalizing same-sex marriage.5

I12In the past three years, Congress and the legislatures of more than halfof the American
states have enacted legislation forbidding recognition of same-sex marriage. See
generally Marriage Law Project, Bills Concerning Same-SexMarriage, 1997 Legislative Update,.
June 16, 1997 (available at http://www.pono.net).

uSee Constitutional Claims, supra note 2 at 9-10, nn. 22-26, and id. at 56-57 nn. 252,
253 (identifying more than a dozen different lawsuits seeking marital status for same-sex unions).
See also Storrs v. Holcomb, 1996 WL 379613 (N.Y. Sup.Ct. 1996).

IASee Universal Declaration of Human Rights, Article 16 (“Men and women of full age,
without any limitation due to race, nationality or religion, have the right to marry and to found a
family.”); [European] Convention for the Protection of Human Rights and Fundamental
Freedoms, 213 U.N.T.S. 222, entered into force on 21 September 1970, 20 December 1971 and 1
Januaiy 1990 respectively Article 12 (“Men and women of marriageable age have the right to
marry and to found a family, according to the national laws governing the exercise of this right.");
American Convention on Human Rights, O.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123
entered into force July 18, 1978, reprinted in Basic Documents Pertaining to Human Rights in the
Inter-American System, OEA/Ser.L.V./11.82 doc.6 rev. 1at 25 (1992) .Article 17(“the right of men
and women of marriageable age to marry and to raise a family shall be recognized”); Habitatll
Conference, Istanbul, Turkey, 3-14 June 1996, The Habitat Agenda (http://www.undp.
org/un/habitat/agenda/ch-2.html) (“Marriage must be entered into with the free consent of the
intending spouses, and husband and wife should be equal partners. The rights, capabilities and
responsibilities of family members must be respected”). See also Hong Kong Bill of Rights
Ordinance, 30 I.L.M. 1310, *1318 (Effective June 8, 1991) (“The right ofn en and women of
marriageable age to marry and to found a family shall be recognized.”).

15Portland Oregonian, April 19, 1997, at A0l (1997 WL 4165366) (March 1996 Gallup
poll .-diows Americans oppose same-sex marriage 68-to-27); Associated Press, Aug. 19, 1996
(Lou Harrir Poll reports 63-64% of Americans oppose legalizing same-sex marriage; 10-11%
favor); supra note 28 (70 percent of Hawaiians oppose legalizing same-sex marriage); Fresno Bee
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December, 1996, a trial court in Hawaii ruled that the state had no compelling reason to
deny n' dage licenses to sar.ie-sex couples, and ordered the state to issue marriage licenses to
same-a-.. couples who apply for them.10 That ruling has been appealed to the state supreme
court, and the order has been stay >d pending appeal. Just months after that ruling, the Hawaii
legislature passed an amendment to the state constitution which, if ratified by the people of
Hawaii in November 1998, will effectively ovc.iurn the basis for the court’s ruling that the denial
of same-sex marriage constitutes constitutionally impermissible sex discrimination.17 The people
of Hawaii overwhelming and consistently oppose legalizing same-sex marriage,18but they could
be forced by their state courts to issue marriage licenses for same-sex marriages, at least
temporarily.19 There are movements to legalize same-sex marriage in a few European countries,
but historically and to this day, same-sex marriage is legal in no jurisdiction.

1. Why S.J.R. No. 42 and S.C.R. No. 25 are Necessary and Prudent
The constitutional crisis that has led to these proposed resolutions today is about a radical
judicial redefinition of marriage. That is what this whole controversy is all about.

May 25, 1997 at E6 (1997 WL 3904007) (1996 Los Angeles Times poll found Californians
oppose legalizing same-sex marriage 60-to-31); butsee Irish Times, Aug. 10, 1996, at 10 (1996
WL 11037747) (Germans favor legalizing same-sex marriage 48-t0-42).

Baehrv. Miike, No. 91 Civ. 1394 (Haw. Cir. Ct. Dec. 3, 1996), 23 FAM. L. REP. (BNA)
2001 (Dec. 3, 1996).

I7Hawaii H.B. 117 (1997).

18V oters strongly oppose gay unions, Honolulu Star-Builetin. Feb. 24, 1997, at 1
(currently 70% ofthose polled oppose legalizing same-sex marriage; 20% favor it; opposition has
grown about 12% and support fallen 12% during four years).

19In Baehr v. Lewin, 852 P.2d 44 (1993), the Hawaii Supreme Court rejected the claim
that the “right to marry” protected by the Hawaii Constitution extends to same-sex couples and
held that there is no "fundamental constitutional right to same-sex marriage" because such
relationship is not "rooted in tradition” or "at the base ofall our civil and political institutions.”
Id. at 55, 57. However, a plurality concluded that Hawaii's marriage license law facially
"discriminates based on sex against the applicant [same-sex] couples™ or account of gender, in
apparent violation of the state constitutional provisions protecting equality. Id. at 57-62. The
December, 1996 ruling in Baehr v. Miike was on remand from this decision. Ifthe Hawaii
Supreme Court affirms the trial court decision inMiike before November 1988, same-sex
marriage could be legalized before the people get to vote on the constitutional amendment. While
the amendment, if passed, could effectively undo the supreme court decision, the same-sex
couples who married in the interim could pose a significant political and legal dilemma. For a
discussion of the Baehr case, see Lynn D. Wardle, A Critical Analysis of Constitutional Claims
for Same-Sex Marriage, 1996 B.Y.U. L. Rev. 1,

4



Last month, in Brause v. Bureau of Vital Statistics,10 Alaska Superior Court Judge
Michalski held that the privacy provision of the Alaska Constitution protects as a fundamental
right the right of two persons of the same sex to marry, and that the denial of marriage licenses to
same-sex couples constitutes sex discrimination, and that denial of same-sex marriage may only
be upheld ifit isjustified under the very strict “compelling state interest” test. While that ruling is
not a final ruling, it establishes a legal standard and principle as a matter of Alaskan constitutional
law tnat seriously jeopardize Alaskan marriages, constitutional integrity, state legislative authority,
interstate marriage recognition, and national harmony. It creates an enormous quagmire that

needs to be promptly corrected.
A. The Importance ofExclusively Heterosexual Marriage

Marriage between a man and a woman is the foundation of our society. You can have
marriage without society, but you cannot long have society without protecting and preserving the
institution of marriage. The Supreme Court of the United States has repeatedly recognized this
reality. Nearly 120 years ago, the Supreme Court said of marriage: "Upon it society may be said
to be built, and out of its fruits spring social relations and social obligations and duties, with which
government is necessarily required to deal."2l More than a century ago the Court both glorified
the legal status of marriage and the affirmed importance of legislative control of it when he noted
that “[mjarriage, as creating the most in ortant relation in life, [has] more to do with the morals
and civilization of a people than any other institution, has always been subject to the control of the
legislature."2 In 1923, in Meyer v. Nebraska,Zthe Court acknowledged that "without doubt"
among the liberties protected by the fourteenth amendment was the right "to marry, to establish a
home ...." In 1942, in Skinner v. Oklahoma,24 the Court declared that “[mjarriage and procreation
are fundamental to the very existence and survival of the race." Twenty-three years later, the
Court repeated this viewpoint with even greater emphasis in Griswold v. Connecticut.5

We deal with a right of privacy older than the Bill of Rights—older than our
political parties, older than our school system. Marriage is the coming together for better
or worse, hopefully enduring, and intir ate to the degree of being sacred. It is an

a: sociation that promotes a way of life, not causes; a harmony of living, not political

faiths; a bilateral loyalty, not commercial or social projects. Yet it is an association for as

noble a purpose as any involved in our prior decisions.

In 1967, the Court struck down a Virginia anti-miscegenation statute in Loving v.
Virginia, noting: “Marriage is one of the "basic rvil rights of man,” fundamental to our very
existence and survival. ... To deny this fundamental freedom on so unsupportable a basis as the

2Civii No. 3AN-95-6562-CI (Anchorage Super. Ct., Feb. 27, 1998).
2IReynolds v. United States, 98 U.S. 145, 165 (1878).

“ Maynard v. Hill, 125 U.S. 190, 205-6 (1888).

23262 U.S. 390, 393 (1923).

24316 U.S. 535, 541 (1942).

25381 U.S. 479, 486 (1965).



racial classification embodied in these statutes ... is surely to deprive all the State's citizens of
liberty without due process of law.”26 Four years later, in Boddie v. Connecticut,27 the Court
emphasized that "mamage involves interests of basic importance in our society." In 1977, in
Zablocki v. Redhail,Bthe Court invalidated a state law restricting marriage of indigent support-
obligated father of child receiving public assistance "reaffirming the fundamental character of the
right to many." In numerous other cases in recent years, the Court has reiterated and enhanced
the fundamental importance arid preferred status of marriage.2

Three things are undeniable from this long line of decisions of the U.S. Supreme Court.
First, it is clear that for a long time the Court has been absolutely convinced, and it remains
convinced, that marriage is of fundamental, critical importance to our society. Second, it is clear
that the Court agrees that protecting marriage is essential to our constitutional form of
government. Third, it is absolutely certain that the relationship that the Court was talking about as
marriage in all of these cases was the exclusively heterosexual marriage relationship ofa man and
awoman.

B. Heterosexual Marriage Is Uniquely Beneficial to Society

Marriage is unique and uniquely beneficially to society and its members. Marriage is
unique because the relationship between a man and a woman is different than the relationship
between two persons of the same gender. Men and women are different, and thereby the
relationship of two persons of opposite gender (in marriage) is different from other kinds of
relations including same-sex relations that seek to imitate marital status.

Advocates of same-sex marriage are “trapped in a Kelsean dream,”3 where they
erroneously believe that they can create social order out of moral chaos by merely enacting
positive laws. They embrace “the myth about the ‘law-maker’ and the ‘legal system’” that is based
upon an erroneous “impression of the origin, content and structure of law. ... It hides the fact
that the central elements of a legal order cannot be ‘invented’ by a law-maker, but must be rooted
in a normative practice.”3l Shared normative values are “the basic element in what we call

2638S U.S. I, 12 (1967).

271401 U.S. 371, 376 (1971) (invalidating requirement that indigent parties pay divorce
filing fees).

2434 U.S. 374, 383-386 (1978). See also Turner v. Saffley, 482 U.S. 578 (1987)
(invalidating a state prison regulation permitting marriage by inmate only in case of pregnancy or
child born out of wedlock).

ASee, e.g., Moore v. City of East Cleveland, 431 U.S. 494, 499 (1977); Paul v. Davis, 424
U.S. 693, 713 (1976); Cleveland Bd. ofEduc. v. LaFleur, 414 U.S. 632, 639-40 (1974); United
States v. Kras, 409 U.S. 434, 444, 446 (1973);

3*Anna Christensen, Polycentricitv and Normative Patterns, in LEGAL POLYCENTRICITY:
Consequences of Pluralism IN Law 235, 239 (Hanne Petersen & Henrik Zahle eds. 1995).

21d. at 236.



society,"® and what we call law.
\dvocates of same-sex marriage fallaciously believe that if they can get the label of

"ma. ,e" for their gay and lesbian relationships, they will magically acquire the socially and
individually beneficial characteristics associated with marriage for millennia. That is very strange
thinking.33 Abraham Lincoln once lampooned the flaw of this thinking with a homespun story:
He asked how many legs a dog would have ifyou counted a tail as a leg. To the response "five
legs,” Lincoln said, "No; calling a tail a leg doesn't make it a leg."3%

The relationship between two persons ofthe same sex is fundamentally different from
heterosexual “marriage” because men and women are fundamentally different. Marriage is
unique. No other companionate relationship provides the same great potential for benefitting
individuals and society as the life-time covenant union of a man and a woman. That is why only
certain committed heterosexual unions are given the legal status of marriage. It is not the
marriage certificate, label, or legal status that makes the heterosexual marital relationship uniquely
beneficial to individuals and society, but it the nature of the relationships itselfthat is so valuable,
and that is why such unions are given the preferred legal status (and label) of marriage.

Pluralistic arguments for same-sex marriage are simply self-alienating.3 Their thesis of relational
equivalence is a simplistic notion that fails to recognize that "something more complex is going on
than can be explained” by saying "my sexual preference is as goou as your sexual preference."i0

Same-sex unions do not match the contributions to society that are made by heterosexual.
marriages. The public purposes for which marriage has been created are best achieved by cross-
gender unions; same-sex unions fail to promote those social interests in any comparable degree.
Let me mention just a few examples. Heterosexual marriage provides, inter alia, (1) the best
setting for the safest and most beneficial expression of sexual intimacy; (2) the best environment
into which children can be born and reared (the profound benefits of dual-gender parenting to
model intergender relations and show children how ;o relate to persons oftheir own and the
opposite gender are lost in same-sex unions); 0) the best security for the status of women (who
take the greatest risks and invest the greatest personal effort in maintaining families); (4) the
strongest and most stable companionate unit of society (and thus the most secure setting for
intergenerational transmission ofsocial knowledge and skills); (5) a functional and historic social

nld

33t is ironic that gay and lesbian critics who often chide their opponents for trying to
“legislate morality” seek to radically transform the essential normative characteristics of their

relationships by have the legislature (or judiciary” label them “marriages.”

uSee generally J. Bartlett, The Shorter Bartlett's Familiar Quotations 218d (1961) cited in
Stephen A. Newman, Baby Doe, Congress and the States: Challenging the Federal Treatment
Standardfor Impaired Infants, 15 Am. J. L. and Med. 1, *15 (1989).

Hleremy Waldron, Review Essay, On the Objectivity o fMorals: Thoughts on Gilbert's
Democratic Individuality, 80 CALIF. L. REV. 1361, 1376 (1992) (Moral relativism is self-
alienating; a moral relativist is “a person who could not take his own side in an argument ).

i6See generally id. at 1381.



stability that same-sex marriage would undermine; and (6) the best seedground for democracy and
the most important schoolroom for self-government. From the perspective of these social
interests underlying marriage, same-sex unions are not equivalent to heterosexual marriages.

C. The Opinion in Brause is Seriously Flawed and Dangerously Radical

Judge Michalski’s opinion in Brause is very interesting and even thought-provoking. |
think he writes well. But there are at least three serious flaws in Judge Michalski’s opinion. First,
the opinion is very radical, extremely out of the mainstream of law and experience. Never before
has any court held that same-sex marriage is protected by a fundamental constitutional right.
Even the Hawaiin courts in their controversial Baehr opinions unanimously rejected that claim, as
has every other court (now dozens total) to consider similar claims. Nor has any court so
abruptly and summarily concluded that equal protection in implicated by the historic limitauon of
marriage to opposite-sex couples.

Second, the opinion seems to overlook some very fundamental points. One point
overlooked is precedent. Judge Michalski’s offers none of the kinds of support or evidence for
his dramatic conclusions that are considered elementary and essential in the legal profession. For
instance, the opinion cites no textual or historical support for the conclusion that there is a
fundamental right to same-sex marriage. It does not cite anything in the record of the drafting or
the debates of the privacy provision to support that radical conclusion. There is no evidence cited
in the opinion to show that the people of Alaska intended to create or protect a fundamental right
to same-sex marriage when they adopted Article I, Section 22 (the right to privacy). The reason
no evidence is cited is because none exists. | can find absolutely nothing in the Alaska
Constitution or history or cases interpreting it that supports the notion that the people of Alaska
intended to create a fundamental ri»ht to marry persons of the same gender, or anything to
suggest that they believed that limiting marriage to opposite-sex couples implicates gender
discrimination,

Another flaw is the superficiality of the analysis. For example, the opinion overlooks a
subtle but significant distinction between public toleration of private choices and private claims to
public preferences. The right to privacy of the Alaska Constitution protects certain private
conduct from public penalty, but never before has any court anywhere held that a right to privacy
compels the public to confer benefits, privilege and public preferences on private choices. Judge
Michalski’s opinion erases the critical distinction between public and private.

In Breese v. Smith3land Ravin v. Stale,3*the two cases cited heavily by Judge Michalski,
the Alaska Supreme Court recognized that the public could not reach out and penalize certain
private choices (how long a student grows his hair and private possession of marijuana for
personal use by an adult in a private home). Applying that principle to same-sex relations might
support an argument that the state should not penalize some private sexual choices among
consenting adults. However, that is very different than saying that the state must affirmatively
confer a public status and valuable legal benefit like marriage upon mere private preferences.
Judge Michalski’s conclusion that the privacy provision requires Alaska to confer public legal
status of marriage on same-sex couples is like saying that Alaska constitutionally must provide

37501 P.2d 159 (Alaska 1972).

3537 P.2d 494 (Alaska 1974).



free Rogaine or tax deductions for Rogaine expenses because individuals have a private right to
grow their hair as long as they want, or that Alaska must provide crop subsidies and tax breaks
for persons who want to exercise their private right to grow and possess marijuana.

Moreover, the opinion announces a radical right of “choice of life partner” but does not
announce any principled boundaries of that right. Ifthe Alaska Constitution’s right to privacy
really confers a broad right to many on two adults of the same sex, logically it would also protect
the right to marry oftwo adults who are closely related (incest), or three adults (polygamy).
Those private relations may be as meaningful and loving as homosexual relations. Thus, under the
Brause decision laws forbidding incest and polygamy also would infringe upon this broad
fundamental right to marry.

The analysis of the right to privacy also seems to confuse tolerance and preference.
Relations and conduct may be legally categorized in at least three different ways -- as
"prohibited," "tolerated" or "preferred."3 Marriage is the classic example ofapreferred
relationship. It is one ofthe most highly-preferred, historically-favored relations in the law. Thus,
the claim for same-sex marriage is not a claim for mere tolerance, but for special preference. The
principle of tolerance or privacy does not justify legalization of same-sex marriage because
marriage is much more than a toleratedprivate relation, it is a legally apreferredpublic status.

Similarly, the gender equality analysis in the opinion ignores the fact that there is a critical
distinction between sexual differences and sexual discrimination. It does not violate gender
equality for the government to provide pregnancy services only to women, or prostate cancer
treatment only to men because only women can become pregnant, and only men can get prostate
cancer. Likewise, it does not violate gender equality for the government to give marital status
only to male-female couples, because only male-female couples can constitute a cross-gender
union that is the essence of marriage. "[T]he Equal Protection Clause does not mean that the
physiological differences between men and women must be disregarded.... The Constitution surely
does not require a State to pretend that demonstrable differences between men and women do not
really exist."40 Judge Michalski’s opinion, moreover, overlooks the fact that heterosexual
marriage is the oldest gender-equality institution in the law. The requirement that marriage
consist of both a man and a woman emphasizes the absolute equality and equal necessity of both
sexes for the most fundamental unit of society. It recognizes the indispensable and equal

contribution of both genders to the basic institution of our society.4l
D. Legalizing Same-Sex Marriage Would Create A National Crisis

The matter at issue inBrause is not only about how Alaska treats same-sex unions, bet it
is also about how Alaska treats other states and the federal government. Any resolution of the
same-sex marriage debate in Alaska must take into account the effect that Alaska’s action will

3Bruce C. Hafen, The Constitutional Status ofMarriage, Kinship, and Social Privacy -
Balancing the Individual and Society Interests, 81 MICH. L. REV. 463, 546-547 (1983); Bruce C
Hafen & Jonathan D. Hafen, Individual Autonomy, Student Rights, and the UN. Convention on
Rights ofthe Child" DeJure vs. De Facto Autonomyfor Children 69 ST. JOHN' SL. REV. 601,

653-656 (1995).
40450 U.S. at 481 (Stewart, J,, concurring).

uSee Constitutional Claims, supra note 2, at 83-88.



have on the 49 other states and the federal union. In many ways, possibly including operation of
the Full Faith and Credit clause, Alaska’s legalisation of same-sex marriage will be manipulated in
an effort to override other states” and Congress’ strong marriage policies. Legalizing same-sex
marriage would prompt a constitutional crisis as other states and the federal government seek to
avoid having same-sex marriage imposed in those otherjurisdictions. Alaska has a compelling
state interest in not drastically redefining marriage in a way that imperils the interjurisdictional
recognition of some AlJaskan marriages, that produce divisive, coercive pressures on the other
states that may severely strain its relations with sister states, and which could precipitate a
constitutional crisis.

If Alaska were to legalize same-sex marriage, it would create a major deviation from the
concept and definition of marriage accepted in all forty-nine of the other states. The disruption,
conflicts and disharmonies that would arise between Alaska and the other states in the union are
potentially devastating. Marriage and marital status play a role in literally hundreds of
government laws and programs in each separate jurisdiction —both state and federal.2 “When the
State defines a spouse it has the effect of pushing the first domino in a parade of dominos.”43

The threat of being forced to recognize same-sex marriage is not a speculative or trifling
concern. The other states have reacted with unusual alacrity to the situation. The seriousness of
this potential crisis is underscored by legislation and executive decrees enacted last years. In the
past three years, Congress and more than halfofthe states have enacted laws barring
recognition o fsame-sex marriage.** The Defense of Marriage Act passed both houses of
Congress by overwhelming, bi-partisan majorities, and was signed by President Clinton. Alaska
has joined the majority of the states by enacting a similar state law refusing to recognize same-sex
marriages.45 Yet Brause raises the very specter of a serious national marriage recognition crisis

that that Alaska legislation and that DOMA are designed to avoid.
Marriages valid in the state where performed that have been denied recognition by another

42Congress identified more than 800 federal statutory provisions incorporate the terms
"marriage,” and over 3000 use "husband, "wife,” "spouse,” and the like. H. Rep. 104-664, 104th
Cong. 2d Sess, on Defense of Marriage Act, July 9, 1996, at 10.

43Report of the Commission on Sexual Orientation and the Law in Hawaii (Dec. 8, 1995)

at 6.

4Defense of Marriage Act, Pub. L. 104-199, 110 Stat. 2419 (Sep. 21, 1996) (defining
marriage for purpose of federal law as exclusively heterosexual, thus barring federal court or
agency recognition of same-sex marriage in federal law, and expressly providing that each state
may choose whether or not it will recognize same-sex marriages from other states); See
generally Marriage Law Project, Bills Concerning Same-Sex Marriage, 1997 Legislative Update,

June 16, 1997 (available at http://www.pono.net).

451996 Alaska Sess. Laws 21 (“A marriage entered into by persons of the same sex,
either under common law or under statute, that is recognized by another state or foreign
jurisdiction is void in this state, and contractual rights granted by virtue of the marriage, including

its termination, are unenforceable in this state.”).
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state when they are incompatible with a strong public policy of the second state are legion.46 As
another court recently noted, "no state is bound by comity to give effect in its courts to the
marriage laws of another state, repugnant to its own laws and policy."47 Thus, Brause jeopardizes
the rights and interests of many Alaska citizens, and create years of costly, confusing litigation for
both the people and for the state. Individuals rights to property interests, alimony, child support,
custody, visitation, insurance benefits, inheritance, succession, public benefits would be insecure
for years to come. Alaska’s compelling interest in “minimizing the susceptibility of its own"
marriages to nonrecognition in other states provides ample justification for immediate passage of
S.J.R. No. 42. Sosna v. lowa, 419 U.S. 393, 407 (1975).

Internationally, the position of nearly all nations appears to be that it would violate their
strong public policy to recognize same-sex marriage, and in some nations that opposition to same-
sex marriage could be so strong that same-sex marriages from Alaska could impair relations
between the jurisdictions.48 No nation in the world recognizes same-sex marriage. Even the
nations that have allowed same-sex domestic partnership do not expect those domestic
partnerships to be recognized abroad.49 Same-sex marriage would be found incompatible with
public policy in most o~he nations of the world.50 Marriages that "are incompatible with the
public policy" ofa country >. recognized in that country, even ifthe marriage is deemed
valid under the law ofthe state where celebrated or by the law of the parties' nationality or

*6See, e.g., Metropolitan Life Insurance Co. v. Chase, 294 F.2d 500 (3d Cir. 1961); In re
Estate of Levie,123 Cal. Rptr. 445, 447 (Cal. App. 1975); Catalano v. Catalano, 170 A.2d 726,
728-729 (Conn. 1961); Laikola v. Engineered Concrete, 277 N.W.2d 653, 656 (Minn. 1979);
Nelson v. Marshall, 869 S.W.2d 132 (Mo. App. 1993); Stein v. Stein, 641 S.VV. 2d 856, 858 (Mo.
App. 1982); Randall v. Randall, 345 N.W. 2d 319, 322 (Neb. 1984); Bucca v. New Jersey, 128
A.2d 506, 511 (N.J. Superior Court 1957); Rhodes v. McAfee, 457 S.W.2d 522, 524 (Tenn.
1970); Seth v. Seth, 694 S.W. 2d 459 (Tex. Ct. App. 1985); Farah v. Farah, 429 S.E.2d 626,
334-335 (Va. App. 1993); see generally Restatement (Second) Conflict of Laws § 283,

Reporter's Note, comments j-k.

4/Hager v. Hager, 3 Va. App. 415, 349 S.E.2d 908, 909 (1986), citing Toler v. Oakwood
Smokeless Coal Corp., 173 Va. 425, 430, 4 S.E.2d 364, 366 (1939)); State v. Austin, 234 S.E.2d
657, 663 (YV. Va. 1977). See generally Rhodes v. McAfee, 224 Tenn. 495, 457 S.W.2d 522
(1970); Seth v. Seth, 694 S.W.2d 459 Ct. App. Texas, 1985); Godt v. Godt, 1990 WL 123047
(Del. Super., Aug. 7, 1990); seefurther In re Estate of Jenkins, 133 Misc.2d 420, 506 N.Y.S.2d

1009 (1986); Anderson v. Anderson, 27 Conn.Supp. 342, 238 A.2d 45 (1967); Farah v. Farah,
429 S.E.2d 626 (Va. App. 1993).

4See generally Lynn D. Wardle, InternationalMarriage and Divorce Regulation and
Recognition: A Sur\>ey, 29 Family L. Q. 497-517 (Fall 1995).

d9Marrianne Hojgarrd Pedersen, Denmark: Homosexual Marriages and New Rules
Regarding Separation and Divorce, 30 J. Fam. L. 289, 290 (1991-92).

50Lynn D. Wardle, International Marriage and Divorce Regulation and Recognition: A
Sur\>ey, Family Law Quarterly, vol. 29, pp. 497-517 (Fall 1995).



domicile,51 Thus, parties to Alaskan same-sex marriages would expect, but be denied rights based
upon marital status in foreign nations, including property, succession, inheritance, insurance,
employment benefits, pensions, etc., in other nations. Other Alaskan marriages might also would
be viewed with suspicion as well, resulting in disadvantages for many Alaskans seeking benefits in
other countries.

Alaska has a valid interest in not becoming the “Reno” of same-sex marriages. The
potential detriment to the local economy (the public costs could easily overwhelm any minor
increase in revenues), as well as the potential impact on Alaskan culture and on the environment
in which to raise families are legitimate and substantial concerns.

Moreover, Brause compounds an already serious national constitutional crisis. Advocates
of same-sex marriage argue that under the Full Faith and Credit Clause of the Constitution, art.
1V, sec. 1, all states are obligated to give "full faith and credit" to public acts and records of sister
states, and that includes marriages.®2 On the other side, opponents of same-sex marriage and
supporters ofthe DOMA argue that the Supreme Court of the United States has never held that
marriages must be given full faith and credit, but traditionally states have been permitted to
decline to recognize marriages from other states that violate strong local public policy,®2and that
DOMA is constitutional under the last sentence of the Full Faith and Credit clause which
specifically provides that "Congress may by general Laws prescribe the Manner in which such
Acts, Records and Proceedings shall be proved, and the Effect thereof."51

The point is not which position will ultimately be proven correct. Rather, the point is that
aserious constitutional confrontation involving states, Congress, which overwhelmingly passed
the Defense of Marriage Act, and the American judiciary is inevitable if Alaska legalizes same-sex
marriage. In the confrontation, the judiciary will be asked to force states to recognize same-sex
marriage over their own objections, and over the emphatic opposition of Congress. The only way

to win that kind of confrontation is to avoid it.
Finally, Judge Michalski’s February 27th opinion in Brause is not the end of the case.

51 See Lennart Palsson, Marriage in Comparative Conflict of Laws: Substantive Conditions
3 (Martinus Nijhoff Publishers 1981); see also Lennart Palsson, Chapter 16, Marriage and
Divorce, in Vol. Ill, Private International Law, International Encyclopedia of Comparative Law

59 (1978).A

i2See Hearing Before the Subcomm. on the Constitution ofthe Committee on the
Judiciary, U.S. House of Representatives, 104 Cong., 2d Sess., on H.R. 3396, May 15, 1996
(Serial No. 69) at 202 (Rabbi David Sapperstein); Hearing Before the Committee on the
Judiciary, United States Senate, 104 Cong., 2d Sess., on S. 1740, July 11, 1996 (S. Hrg. 104-
553) at 42-47 (Prof. Cass R. Sunstein).

53See generally, Restatement (Second) Conflict of Laws § 283(2) (1981); Robert A.
Leflar, American Conflicts Law § 221 (4th ed. 1986); 1Lynn D. Wardle, Christopher L.
Blakesley, & Jacqueline Y. Parker, Contemporary Family Laws § 2:03 (1988).

5Hearings Before the Subcommittee on the Constitution of the Judiciary Committee of
the House of Representatives, May 15, 1996, at 158-180 (Prof. Lynn D. Wardle); Rep. Tom
Campbell, Perspective on Same-Sex Marriages, L.A.Times, July 12, 1996, at B9.
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Certainly I believe that the state has several very compelling justifications for not permitting same-
sex marriage, and a court might (and | believe should) so rule. Thus, some might argue that the
legislature should take no action until both the trial court and Alaska Supreme Court have
rendered their final judgments. There are three deficiencies of that argument. First, as a practical
matter, the Brause ruling casts an immediate and serious cloud on the issue of same-sex marriages
and on other laws passed by the Alaska legislature. It will have precedential influence on other
cases in Alaska (and, indirectly, elsewhere). It seriously implicates what the Alaska legislature is
doing, what it should do, in passing new legislation, amending old laws, etc. The legislature need
not vvaii another year or two to determine if laws it is now passing are unconstitutional. Second,
Brause immediately sends a dramatic and terribly mistaken message about how marriage is
understood in the Alaska Constitution. The legislature has responsibility for the state constitution
as well as the court. As the people’s representatives, the legislators have a duty to guard the
values and policies that the people have embodied in the Constitution of Alaska. You need not
wait to correct such a seriously flawed misreading of the will of the people of Alaska. The people
deserve to be heard on this issue now. Third, ifthe legislature delays, it could be like waiting to
close the barn door until after the animals have gotten out. If the legislature waits to begin the
process of letting the people clarify their understanding of marriage, and the Brause decision is
affirmed and same-sex marriage is legalized in Alaska by judicial interpretation of the state
constitution, several months, possibly years, could pass before the process of constitutional
amendment is completed and the same-sex marriage interpretation is overturned. During that
time, same-:ex couples will be marrying, and filing suits, demanding benefits, moving to other
states and other countries, etc. After a few weeks, months or years of that, even a constitutional
amendment rejecting same-sex marriage will not practically remedy all the confusion generated in

the interim.

I1. Proposed Resolutions Nos. 25 and 42 Are Constitutional

Undoubtedly opponents of these Resolutions will claim that they are unconstitutional
under the U.S. Constitution. However, that is simply political jawboning. | will focus on S.J.R.
No. 42, because it is the operative Resolution, but the analysis is equally applicable to S.C.R. 25.

One argument that might be asserted against these Resolutions is the claim that it violates
federal equal protection for Alaska to deny same-sex marriage. But every court that has
addressed this claim has rejected it.55 Again, the reason is simple. Heterosexual marriage is a
unique relationship, that makes unique contributions to society, and equal protection law does not
require treating things are equal that are different. Is denial of same-sex marriage like denial of
interracial marriage that was declared unconstitutional in Loving v. Virginia? No, it is not.
Prohibiting marriage because ofrace is different that prohibiting homosexual marriage. Race is
different than sexual preference. Race is immutable and passive; sexual relationship is active and a
matter of decision and choice. As General Colin Powell put it: “Skin color is a benign non-
behavioral characteristic. Sexual orientation is perhaps the most profound of human behavioral

BSee Wardle, Constitutional Claims, supra note 2, at 74-95.
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characteristics. Comparison of the two is a convenient but invalid argument.”5% | agree totally
with the judgment of the Supreme Court in Loving that racial classifications are totally irrelevant
to any legitimate policy the state may have relating to marriage regulation, whereas sexual-
behavior choices are of legitimate social concern, esp ecially regarding marriage.

Another argument that might be raised is that S.J.R. No. 42 is unconstitutional under
Romer v. Evans. Tv/o years ago, the Supreme Court ofthe United States struck down
Amendment 2 to the Colorado Constitution in Romer. That amendment was intended to generally
prohibit the enactment of laws giving special preferences to persons on the basis of homosexual
behavior. But it was drafted very broadly and the Supreme Court struck down the amendment.
But it did so on grounds and logic that clearly distinguish S.J.R. No. 42. First, the Colorado
amendment classified and discriminated in law on the basis of “homosexual, lesbian or bisexual
orientation,” and not solely on the basis of conduct, behavior or relationship. How someone feels
or thinks or believes, including one's feelings or beliefs regarding sexual attraction, interest, or
orientation, is not a permissible basis for legal discrimination; to legally classify persons on the
basis of their “orientation” status is constitutionally forbidden.5 By contrast, S.J.R. No. 42 does
not discriminate on the basis ofany “orientation” but it is conduct (marriage) and action (actual
same-sex relationships) that are the permissible basis for distinguishing heterosexual marriage
from same-sex unions.

Second, Colorado Amendment Two did not merely deny legal preference to persons with
homosexual orientation, but it denied them basic protections of the law. The Supreme Court held
that the Colorado amendment did not merely “put[] gays and lesbians in the same position as all
other persons,”3as the supporters said they intended, but it arguably stripped them from even
basic civil rights protections. The Colorado amendment arguably forbade specific protection of
any kind for gays and lesbhians,®and the Court noted that it could be construed to “deprive[] gays
and lesbians even of protection ofgeneral laws.”60 Thus, police protection, fire protection, access
to public libraries, and other basic protections arguably might have been denied gays and lesbhians.

56See Gen. Colin L. Powell, Letter to Representative Patricia Schroeder, May 8, 1992, in
David F. Burrelli, HOMOSEXUALS AND u.s. MILITARY PERSONNEL POLICY, Jan. 14, 1993, at 25-
26; see also Gays in the Military, Hearing ofthe Military Forces and Personnel Subcomm. o fthe
House Armed Serv. Comm. (Statement by Joint Chiefs of Staff Chairman Colin Powell), FED.
News Serv. July 21, 1993, at 26. See also Baker v. Nelson, 191 N.W.2d 185, 197 (Minn. 1971)
("[1In commonsense and in a constitutional sense, there is a clear distinction between a marital
restriction based merely upon race and one based upon the fundamental difference in sex."). A
Wall Street Journal article recently observed that "many African-Americans and Hispanics
rejected the argument that gays are another minority group just like themselves, struggling for
equal rights." Dennis Farney, Shaky Ground, WALL sT. 3., Oct. 7, 1994, at Al, A6.

57116 S.Ct. at 1623.
5d. at 1624.
”1d. at 1626.
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There is a tremendous and constitutionally significant uirFerence between depriving persons of
potentially all protection of the laws, as Colorado Amendment Two apparently did, and merely
refusing to extend one specific, unique legal status (marriage) to same-sex relations, as S.J.R. No.
42 does.

Third, similarly, the form ofthe Colorado amendment was open . ided. It did not focus
solely on the specific areas of abuse that the voters had been concerned about. It was an “across
the board” prohibition of legal protection.6l The “sweeping and comprehensive” Colorado rule
singled out gays and lesbians, and no others, for comprehensive non-protection status.6” While the
amendment’s alleged purpose to prevent certain special advantages for gays and lesbians was not
improper, “[t]he breadth of the Amendment is so far removed from these particularjustifications
that we find it impossible to credit them.”63 S.J.R. No. 42, by contrast, focuses specifically upon
one particular legal relationship and on that relationship only. It is precise, specific, and exact as
to the subject and kind of legal protection that is set aside for exclusive protection.

Fourth, the Supreme Court said that Colorado Amendment did not survive mere rational
basis scrutiny. Despite the intention of its backers, the Court stated that: “We cannot say that
Amendment 2 is directed to any identifiable legitimate purpose or discrete objective.”64 By
contrast, protecting the institution of heterosexual marriage has repeatedly been recognized not
merely as a legitimate purpose of legislation, but an essential <md important duty of the legislature.
In light of the history of the unique legal and social importance o.'heterosexual marriage, it would
require extraordinary intolerance to argue that S.J.R. No. 42's purpose to preserve the unique
legal status of heterosexual marriage is irrational.

Fifth, the Supreme Court emphasized that the Colorado amendment was really motivated
by “animus” against gays, lesbians and bisexuals. In other words, it was invidious in its motive as
well as its potential effect.66 S.J.R. No. 42, by contrast, avoids any negative language or intent. It
does not degrade or denigrate any class. It is positive and emphasizes the contributions and
importance of conventional marriage to society, without condemning or punishing any class of

alternative relationships.
Finally, the same day the Supreme Court announced the Romer decision, it also rendered

another decision that underscored how important it is to protect each state's ability to decide
important legal policy issues for itself without having other states impose their policies
extraterritorially upon co-equal sovereign states. InBMW ofNorth America, Inc. v. Gore, the
Court discussed whether Alabama courts could impose punitive damages upon a defendant for

6'1d. at 1628.

@ld. at 1625.

63116 S.Ct. at 1628.

64116 S.Ct. at 1628.

eld. at 1627-1628.

66BM W, Inc. v. Gore, 116 S.Ct. 1589 (1996). This case is discussed supra.
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doing something in other states that was legal in those states but illegal in Alabama.67 It is
impermissible, wrote Justice Stevens for the Court, for one state to"impose its own policy choice
on neighboring States. See Bonaparte v. Tax Court, 104 U.S. 592, 594, 26 L.Ed, 845 (1881)
('No State can legislate except with reference to its own jurisdiction.... Each State is independent
of all the others in this particular')."68 The court emphasize the need for each state “to respect he
interests of other States .. . ,"8 The Court emphasized that"these principles ofstate sovereignty
and comity” forbid one state giving its laws and legal policy extraterritorial effect that"infring[esj
on thepolicy choices ofother Statesbecause the Constitution requires each state "[t]o avoid
such encroachment."70

One of the reasons for enacting S.J.R. No. 42 is to avoid interstate conflict over
recognition of same-sex marriages from Alaska. |Ifprotection of state sovereignty is required for
mere state economic regulations, it is even more important that one state not legislate a radical
redefinition of marriage and then impose it on the other states. Since the very day the Court
decided Romer it also validated one of the core principle upon which S.J.R. No. 42 is based - the
importance of protecting state sovereignty in setting its own legal policies from extraterritorialism
of other state's contradictory laws - 1do believe that S.J.R. No. 42 is valid under Romer.

Conclusion
| believe that S.J.R. No. 42 and S.C.R. No. 25 are generally well-considered and well-

crafted. | believe that they are necessary and prudent. While some fine-tuning may be
appropriate, some careful amendment may be considered, the thrust and focus of these
Resolutions are important and timely. | recommend that this committee, this chamber, and this
legislature enact S.J.R. No. 42 and S.C.R. No. 25 and submit the proposed Amendment of S.J.R.

No. 42 to the people forthwith.

6/BM W had repainted parts of a new car that had suffered some paint damage while being
transported from Germany to the United States, and then sold the car as a new car in Alabama
without disclosing that it had been partially repainted at a cost of $601.37. That was lawful in
other states, but a recent Alabama case made it improper there. The plaintiffintroduced evidence
that that lowered the resale price of the car about 10% and the jury awarded the buyer $4,000 in
compensatory damages (10% of the car's price). BMW had sold about 1,000 such repainted cars
in the United States, including 14 cars in Alabama. The jury mathematically awarded $4,000,000
in punitive damages, reduced on appeal to $2,000,000. The Supreme Court reversed and
remanded, 5-4, noting that the award was so grossly excessive as to violate due process, in part
because the award appeared to be based on out-of-state conduct that was lawful where it

occurred and had no impact in Alabama.

68116 S.Ct. at 1596-97.

69ld. at 1597 (citing Healy v. Beer Institute, 491 U.S. 324, 335-336 (1989); Edgar v.
MITE Corp., 457 U.S. 624, 643 (1982).

0d. at 1597-98 (emphasis added).
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104th Congress |

DEFENSE OF MARRIAGE ACT

JULY 9, 1996.— Committed to the Committee of the Whole House on the State of
the Union and ordered to be printed

Mr. Canady, from the Committee on the Judiciary,
submitted the following

REPORT
together with

DISSENTING VIEWS
[To accompany H.R. 3396]

The Committee on the Judiciary, to whom was referred the bill
(H.R. 3396) to define and protect the institution of marriage, hav-
ing considered the same, report favorably thereon without amend-
ment and recommend that the bill do pass.
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Purpose and Summary

H.R. 3396, the Defense of Marriage Act, has two primary pur-
poses. The first is to defend the institution of traditional hetero-
sexual marriage. The second is to protect the right of the States to
formulate their own public policy regarding the legal recognition of
same-sex unions, free from any federal constitutional implications
that might attend the recognition by one State of the right for ho-
mosexual couples to acquire marriage licenses.

To achieve these purposes, H.R. 3396 has two operative provi-
sions. Section 2, entitled “Powers Reserved to the States,” provides
that no State shall be required to accord full faith and credit to a
marriage license issued by another State if it relates to a relation-
ship between persons of the same sex. And Section 3 defines the
terms “marriage” and “spouse,” for purposes of federal law only, to
reaffirm that they refer exclusively to relationships between per-

sons of the opposite sex.
Background and Need for Legislation

H.R. 3396 is a response to a very particular development in the
State of Hawaii. As will be explained in greater detail below, the
state courts in Hawaii appear to be on the verge of requiring that
State to issue marriage licenses to same-sex couples. The prospect
of permitting homosexual couples to “marry” in Hawaii threatens
to nave very real consequences both on federal law and on the laws
(especially the marriage laws) of the various States.

More specifically, if Hawaii (or some other State) recognizes
same-sex “marriages,” other States that do not permit homosexuals
to marry would be confronted with the complicated issue of wheth-
er they are nonetheless obligated under the Full Faith and Credit
Clause of the United States Constitution to give binding legal effect
to such unions. With regard to federal law, a decision by one State
to authorize same-sex “marriage” would raise the issue of whether
such coup’es are entitled to federal benefits that depend on marital
status. H.R. 3396 anticipates these complicated questions by laying
down clear rules to guide their resolution, and it does so in a man-
ner that preserves each State’s ability to decide the underlying pol-
icy issue however it chooses.

[. the legal campaign for same-sex “marriage”

Before discussing the Hawaiian lawsuit, the Committee believes
it is important to place that development in its larger context. In
particular, it is critical to understand the nature of the orches-
trated legal assault being waged against traditional heterosexual



marriage by gay rights groups and their lawyers. Only then can
the Committee’s concerns that motivated H.R. 3396 be fully ex-
plained and understood.

The determination of who may marry in the United States is
uniquely a function of state law. That has always been the rule,
and H.R. 3396 in no way changes that fact. And while state laws
may differ in some particulars—for example, with regard to mini-
mum age requirements, the degree of consanguinity, and the like—
the uniform and unbroken rule has been that only opposite-sex cou-
ples can marry. No State now or at any time in American histor’
has permitted same-sex couples to enter into the institution of mar-
riage.1
ASome in our society, however, are not satisfied that marriage
should be an exclusively heterosexual institution. In particular,
same-sex “marriage” has been an explicit goal of many in the gay
rights movement for at least twenty-five years. In 1972, for exam-
ple, the National Coalition of Gay Organizations called for the
Irlepeal of all legislative provisions that restrict the sex or number
of persons entering into a marriage unit and extension of legal ben-
efits of marriage to all persons who cohabit regardless of sex or
numbers.”2 This campaign, which has also included mass “wed-
ins,” has been waged on religious, cultural, and legal fronts.3

Beginning in the early 1970s, gay rights advocates periodically
filed lawsuits seeking to win the right to same-sex “marriage." Ac-
cording to one commentator, “[o]ver the past twenty-five years,
same-sex marriage advocates have mounted over a dozen substan-
tial litigation campaigns seeking judicial legalization of same-sex
marriages or judicial recognition of same-sex unions for purposes of
qualifying for certain marital benefits.”4 Prior to the Hawaii case,
none of these legal challenges succeeded.

In addition to lack of success in the courts, these efforts faced
other difficulties. The most important of these has been a persist-
ent reluctance by some within the gay and lesbian movement to
embrace the objective of same-sex “marriage.”5 Initially, the major

1In this, the United States is hardly unlque indeed, one aulhorlty on fanl ly law recently con—

ducted an intemational survey of marriage laws and concluded that "Ta]il nations permit only
heterosexual marriage. At pi , same-Sex marriage is allosed in no Country or state in the
vorld. S 'See L nn D. W Interratloral Marriage and Divorce Regulation and Recogni—

o A Sunvey, Famnéer 497

2Quoted in Wllllam N J’ T e Case for Same-Sex Marriage” 54 (Free Press 19%).
More recently, the Platform of the 19 03 “March on Washington™ called for the Iegallzatlm of
same-Sex nerrla'ge Quoted in Mark Blasius, “Gay and Lesbian Politics: Sexuality and the
Emergence ofa New Eﬂuc” 175-78 (Temple Unlv Press 1994).

3see generally, Suzanne Sherman (l/, lesbian and Gay Marriage: Private Commitments,
Public (geremonles”(Temple Uniiv. Press fom, see a1so Eskridge, “The Case for Same-Sex Mar—

r
a%eee Lynn D Wardle, “A Critical Analys;s sfConstitutional Claims forSame Sex Marriage,"
199 B.Y.U. L. Rev. 1,9, Among the leadin; cases are: Baker V. Nelson, 191 N.W.2d 185, J&
Minn. 1971) (state Taw I|m|t|ng marriage 1 \eterosexal unions does not violate Ninth or Four—

Amendment 10 the U.S. Constiatution), Jones V. Hallahan, 501 S.W.2d 588, 590 %3¥ Ct.

(refLsaI 1o grant marriage licese 1o lesbian couple does not violate ‘costititional

]J%i}t asociate freely, or 1o the free exercise of religian); singer V. Hara, 522 P.2d
1195 ash Ct App. 1974)’ (traditicral marriage Taw does not violate either state or fed—

i0N); De Santo V. Barnsley, 476 A.2d 954 (Pa Super. Ct. 1984) (decllnlngto

|ze r| common law same-sex marriage); and pean V. District of Columbia, 653 A.2d
307 (D.C. 1 (0-C. Court of Appeals rejected Statutory and federal due process and ‘equal pro—

tection challenges 1o traditional marriage law).

4NotW|mstand| the advances gay ripbts legal groups have made, the debate within the ho—
mosexual communl a rtines, as prominent advocates of same-sex “marriage” sl find it nec—

essary to seek 1o persuac  other homosexual activists t support their efforts. sce, e.g., Eskridge,

Continued
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national gay rights organizations—including the Lambda Legal De-
fense and Education Fund, a gay and lesbian legal group founded
in 1973, and the American Civil Liberties Union, which launched
a Lesbian and Gay Rights Project in 1984—were unwilling to make
same-sex “marriage” a priority.6

But when a lawsuit filed by local gay activists in Hawaii began
to show signs of promise, Lambda, the ACLU, and eventually the
nation as a whole began to pay attention.7

[I. THE HAWAIl LAWSUIT: Baernr V. LEW IN

The legal assault against traditional heterosexual marriage laws
achieved its greatest breakthrough in the State of Hawaii in 1993.
Because H.R. 3396 was motivai ’ by the Hawaiian lawsuit, the
Committee thinks it is important .o discuss that situation in some
detail.

In December 1990, three homosexual couples—two lesbian and
one ga3 men—filed applications for marriage with the Hawaiian
Department of Health (DOH?”), the agency responsible for admin-
istering the State’s marriage laws.8 The State denied the applica-
tions on the ground that its marriage laws did not permit same-
sex couples to marry. In 1991, the three couples filed suit in state
court challenging the denial of the marriage licenses as a violation
of the Hawaii Constitution.

After the state trial court granted the State’s motion for judg-
ment on the pleadings, the plaintiffs appealed to the Hawaii Su-
preme Court. In May 1993, a highly-fractured five justice Court is-
sued an opinion that has already had profound implications—in
Hawaii, to be sure, but also in the other States and, with the intro-
duction of H.R. 3396, in the United States Congress.

Three of the five justices who heard oral arguments in the case
before the Hawaii Supreme Court held that the trial court’s dismis-
sal on the pleadings had to be reversed.9 In an opinion for himself
and Acting Chief Justice Moon, Justice Levinson held that the de-
nial of marriage licenses to same-sex couples constitutes discrimi-
nation on the basis of sex.10 The two-judge plurality also held that
sex is a “suspect category” under the Equal Protection Clause of
the Hawaii Constitution, and so ruled that the marriage statute
(Haw. Rev. Stat. 8572-1) could be upneld only if the State could
satisfy the strict scrutiny test. As Judge Levinson summarized:

‘The Case for Same-Sex Marrla%e Chapter_3 (etitled “The Debate Within the Lesbian and
Gay Cimmunity’), and Evan WoUson, "Crossm% Id: Equal Marriage Rights for Les—
bians a.d Gay Mén and the Intra-Community Critique,” 21 N.Y_U. Rev. L. & Soc. Change 567

194-9%5; .
(SSee gene, |IIy Patricia A. Caln ‘1_|t| for Lesbian and Gay Rights," 79 Va. L. Rev. 1551,
1586 (1993) (noting that “(tjogether ACLU, Lambda has helped 1o shape gay rights

Irtagation across
7See Paul M. Barrett, “1'Do/No You Dont How Hawaii Became Ground Zero |n Battle Over

Gay Marriages," wall street Journal, June_ 17, 1996, at A1l (describing reluctance of majorg
IJI(S lecal” organizations t support lawsuit seeklng o win r|g1t of same-sex “marri

goite this initial coution. Lamb a has now signed on as co-counsel for the homosexual plalntlffs
in the Hawaiian_cae, id.. beION has emerged as the leading strategist in

seeking tmaximize the mpactﬁlatcase mlg
8Because Hawali does not authorize common Iaw marrla%s see Haw. Rev. Stat. &572-1

%]g%) the only way to get legally married in that state obtain a marriage license from

V. Lewn, 852 P.2d 44 (Haw. 1993).
»A at



On remand, in accordance with the “strict scrutiny
standard, the burden will rest on [the State] to overcome
the presumption that IIRS §572-1 is unconstitutional by
demonstrating that it furthers compelling state interests
and is narrowly drawn to avoid unnecessary abridgements
of constitutional rights.11

A third justice joined the plurality in voting to reverse the trial
court’s dismissal,12 and one justice filed a dissenting opinion.13

Following the Supreme Court’s ruling in Baeher, then, the State
confronts a situation whereby their existing heterosexual-only mar-
riage law is “presumed to be unconstitutional,” 14 and the case has
been sent back to the trial court to see whether the State can sat-
isfy the very demanding strict scrutiny test. The trial date has
been set for September 1996, ard there is a strong possibility that
the Hawaii courts will ultimately require the State to issue mar-
riage licenses to same-sex couples.

It is, of course, no business of Congress hov the Hawaiian Su-
preme Court interprets the Hawaiian Constit' on, and the Com-
mittee expresses no opinion on the propriety of i. t ruling in Baehr.
But the Committee does think it significant that he threat to tra-
ditional marriage laws in Hawaii and elsewhere has come about
because two judges of one state Supreme Court nave giv<;n cre-

dence to a legal theory being advanced by gay rights lawyers. As
Hawaiian State Representative Terrance Tom, Chairman of the
House Judiciary Committee, testified at a hearing on H.R. 339S:

Same-sex marriage was not an issue that arose by sub-
mission of proposed legislation to the people’s representa-
tives. Instead, it arose because in May of 1993, two mem-
bers of our state Supreme Court issued an opinion unprec-
edented in the history ofjurisprudence.15

o[d. at 68, 74, . .
’Qlﬂwathlrd, ustice to, vote for reversal. Justice Burns, concurred only in the result reached

. |
in Justice Levinsop’s opinion. Justice Bums ruled that the “case jnvolves genuine issues of ma-
terial %act"—namepy, he_tﬁer or not homosexuaﬂty IS “tb|olog|cally fatea"g-that WarranteJ %r-

th dings by the trjal _at 70, - L .
.%Jprocee ebn Y who HIE<l IR RY was sitting by desu[;natlon to fill temporary vacan-

ustice Heen—who, like Justice Bums
?les on the Sué)reme Court—rejected the glurallty‘s conclusion that h?temfexual-only darrlage

aws constitute sex discrimination because, he wrote, “all males and females are treated alike.
. ... Neither sex I, fceln? ranted 3 [1ght or benefit the other does not have, and neither sex
IS heing denied a right o benefit that he other has.” ja. at 71 (emphasis In original). Accord-
mgI){, ustice Heen elieved that the marrla%e law had only to Has,s the rational ?asw test; he
would have held that it “is clearly designed Yo promote the’legislatjve EEur ose of fostering and
Erotectlng the #ropa%atlon of the"human race through heterosexual marri %e and bears 4 rea-
onable relationship to that purgo,se. 1g. at 74, Finally, he noted that, to the extent the plai-
tiffs were ‘gomplamln% apout the Inability to receive certain statutory benefits associated with
marrlage, redress of those deprivations s a matter f?r the Ie|g|_5| Jture. . . ._Those benefits can
be_conferred without rooting out the very essence of a _egal marri?.*e.” 1a. at 74,

Justice Heen’s dissent indicates that’the fifth Justicg, Ref.irtu Justice Hayashi, whose tem-
Forar¥ appointment to the Court expired prior to the. filing of the gplnlon would haveIJnomed
he dissent, 1a. at 48. However, after the ‘initial opinion was issued, the State filed a motion
Eortlje dkeratlon orhc(lja,rlf_lca[tjloph; b thettlmedthe t_our,t\lrlléled on that n&o,tmrJl, a ,newLJu_stlce—,

stii . kayaraa—had joined the_Court, and Justjce Nakayama joined in Justice Levinson’s
cFanH., itu-ti 0% the ,mandzlte., 1d. at 74-75. A,ccor&m |y, it ap %ars,tﬁat the fmaLf (5|sp03|t|on was
three jusuces forming a majority, with Justice Burns concurring in the result cnly, and Justice

Heen dissenting.

m/d at 67 . - :

1SPrepared Statement of Terrance Tom, Member and Chairman of Judiciary Committee, Ha-
wall House of Representatives %“Tom Prepared Statement”g, at Hearing on H.R. 3396, the De-
fense of Marriage Act, before the Subcommittee on the Constitution of the House Committee
on the Judiciary, 104th Cong., 2d Sess. (May 15, 1996) ("Subcommittee Hearing”).
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Rep. Tom also testified that the Supreme Court’s ruling has been
met with strong resistance on the part of the Hawaiian public and
their elected representatives:

In response to this judicial activism, the 1994 Hawaii
Legislature, Democrat and Republican alike, overwhelm-
ingly voted to reject this clearly erroneous interpretation of
our State Constitution, and amended our marriage stat-
utes to make clear that a legal marriage in our State can
be entered into only by a man and a woman.16

This decision by the Legislature followed extensive pub-
lic hearings throughout the Islands. Thousands of Hawaii
citizens have submitted testimony to the state legislature
over the last three years. It was clear then, and it is clear
now, that the people of Hawaii do not want the State to
issue marriage licenses to couples of the same-sex.

This Committee should understand that the people of
Hawaii are not speak 'g out of ignorance or uncertainty.
Both of our daily new spapers are strong supporters of
same-sex marriage an* have editorialized repeatedly in
favor of issuing marriaj licenses to couples of the same
sex.

Yet polls commissioned by the newspapers themselves
show tnat opposition to same-sex marriages has grown as
the trial on this issue nears.

The most recent poll taken in February shows that 71%
of the Hawaii public believe that marriage licenses should
be issued only to male-female couples. Only 18% believe
the state should license same-sex marriages.17

Just as it appears that judges in Hawaii are prepared to foist the
newly-coined institution of homosexual “marriage” upon an unwill-
ing Hawaiian public, the Hawaii lawsuit also presents the possibil-
ity that other States could, through the protracted and complex
process of litigation, be forced to follow suit. The Defense of Mar-
riage Act is an effort by Congress to clarify the extremely com-
plicated situation that may result from one State’s recognition of
same-sex “marriage.” The Committee turns now to a brief descrip-
tion of the implications of Baehr v. Lewin for other States and the

federal government.18

I1I. INTERSTATE IMPLICATIONS OF Baenr V. Lewin: THE FULL FAITH
AND CREDIT CLAUSE

H.R. 3936 is inspired, again, not by the effect of Baehr v. Lewin
inside Hawaii, but rather by the implications that lawsuit threat-

ﬂ to the Leglslatures enactment of a 1994 Iaw which amended
the marriage faw to make it u mlstakabrx cear that the Leglslature Intended to ﬁermlt mar-
rla%e only Detween one man and one woman, The Legislaturé also asserted that the marrla?e
¥ta ute was “intended to foster and protect the propagatlon of the human race through male
emale marriages.” 1994 Haw. Sess. Laws 217

17 om Pre gared Statement at 2.
81t has b sg%qested by some opponents of this Act that the legislation s remaﬁure on

the ground that no State currentlg recognlzes same-sex “marriage.” Ofcourse, . 9ue that this
bill |s Ptremature concedes that Such & measure at the right time mlght he f ;frlate The

14Here, Rep, Tom is referrin

Committee belleves the right time 1S now. saenr V. Lewin 1S poised fof a final resolution, and
the Cgmmlttee helieves it would be profoundly unwise— and even Irresponsible— to permlt the
attendant uncertainty to stand.
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ens to have on the other States and on federal law. The Committee
will briefly explain here the interstate implications that the Hawai-
ian homosexual marriage case might have.

Simply stated, the gay rights organizations and lawyers driving
the Hawaiian lawsuit have made plain that they consider Hawaii
to be only the first step in a national effort to win by judicial fiat
the right to same-sex “marriage.” And the primary mechanism for
nationalizing their break-through in Hawaii will be the Full Faith
and Credit Clause of the U.S. Constitution.

In @ memorandum entitled “Winning and Keeping Equal Mar-
riage Rights: What Will Follow Victory in Baehr v. Lewin?” Evan
Wolfson, Director of the Marriage Project for the Lambda Legal De-
fense and Education Fund, Inc. (“Lambda”), sets forth the organiza-
tion’s strategy for seeking to extend their impending victory in Ha-
waii nationwide.19 The memorandum is noteworthy both for what
it reveals about the strategy the gay rights groups intend to pur-
sue, and because it shows how plausible that strategy is.

First, as indicated by the title of the memorandum, Lambda is
clearly optimistic that they will ultimately prevail in Hawaii. Sec-
ond, the gay rights groups and gay men and lesbians across the
country are preparing to take advantage of the Hawaii victory. As
the Lambda memorandum states:

Many same-sex couples in and out of Hawaii are likely
to take advantage of what would be a landmark victory.
The great majority of those who travel to Hawaii to marry -
will return to their homes in the rest of the country ex-
pecting full legal recognition of their unions.20

Third, Lambda and other gay rights legal organizations are stand-
ing ready to assist same-sex couples who travel to Hawaii to obtain
a marriage license to win full legal recognition of their newly-ac-
quired status in their home State.2l

9Th|s March 20, 1096, memorandum (“Lambda Memorandum™), is included in the report of
the M 13 1996 hearm "before the House Jud |0|an¥ Subcommlttee on the Constitution.

Al La a Memorand m at 2. In ag Ition to La %ex ectatlons there have been numer-
ous media reEorts that gays and lesbians thro&;hout the United States are eagerly awaiting
the oglportunl to “marry’ m Hawall. see, e.g.. Dunlap, “Fearing a Toehold for Gay Marriages,
Cons vatives Rush to Bar the Door," new vork Times, March 6, 1996, at A13 (quotjng one les-

bian activist as statlng that * Callfornla is going to have literally thousands of couples who are
8o|n? to come back fﬁom Hawall expecting” thélr marriage to be treated with the respect and

|gnty iven every other marrla?e ')
n the abstract It_ s difficult to know precisel what consequences would réult if a ame
SeX couPe from, say, Ohio, flew to Hawaii, got “married,” returned to 0"I0 and demanded that
tnf State or one of Jts agencies give effect t0 their Hawaiian marrla? license, As. we discuss
elow, a state or federal coyrt c?nfrontm such a claim would probably be justified in declining
to give effect to, the Hawauan icense. But, assummg as It's ems reasonable to do) that (t;ay
rg ts roups will m aju r%e somewhere in Ohio to accept th elr argumgnts what ‘would the
resylt e7ln eneral, the mittee believes that at least two things would occur.

First, the State law regarding marrla%e would be thrown into Hisarray, thereby frustrating
the Iefglslatlve choices ma?g by ‘that State that ]s port limiting the nstitution oLmarrla e 10
raae raale unions. ing traditional moralit encouraqm Procreatmn In the context of
families, encouragmg heterosexuallty these and_ other |mgor an gltlmate governmental ur
goses would be undérmined by forcing anoiher State to recognize same-sex un|?ns Second,

more pragmatic sense, homosexual” couples would presumably become ellgme to r?celve a
range. ofgo ernment marital benefits. For example, in‘Baenr V. Uewin, the collrt listed fourteen
specific “rl?hts and benefits” that are avajlable only to marrled cou Ies 852 P.2d at 59 (I|st|ng
benefits refating to income tax; public assmtance commumt T ty; dower, courtesy
heritance; probate; child custody and support payments; sousa P port; premarital a ree
ments; name chan es; nonsuppor}1 actlons postdlvorce n)ghs evidentiar LHrlwe ges; and otr
ers). The Commltt ¢ would that recognizing same- s% marrlages ould almost certainly
have implications on the ab|I|ty ofhomosexuals to adopt children as well.
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Of course, in the likely event Hawaii ultimately is forced by its
courts to issue marriage licenses to same-sex couples, it will be the
only State in the country to do so. Accordingly, when homosexual
couples from other States travel to Hawaii, obtain a marriage li-
cense, and latum home demanding recognition of their license, an
important and complex legal situation will be presented. At bottom,
the issue reduces to a choice-of-law question: Which law governs—
Hawaii’s, as represented by the “marriage” license, or the law of
the forum state, which does not recognize same-sex “marriage™
That is, must a sister State adopt Hawaii’s policy, or may it follow
its own?

Lambda phrases the issue slightly differently: “Will these [same-
sex couples ] validly-contracted [Hawaiian] marriages be recognized
by their home states and the federal government, and will the ben-
efits and responsibilities that marriage entails be available and en-
forceable in other jurisdictions?” Their response—“We at Lambda
believe that the correct answer to these questions is ‘Yes.””22—is
not without support.

The general rule for determining the validity of a marriage is lex
celebrationis—that is, a marriage is valid if it is valid according to
the law of the place where it was celebrated.23 States observing
that rule would, of course, presumptively recognize as valid a
same-sex “marriage” license from Hawaii. There is, however, an
important exception to the general rule, well captured by the rel-
evant section of the Restatement of Conflicts:

A marriage which satisfies the requirements of the state
where the marriage was contracted will everywhere be rec-
ognized as valid unless it violates the strong public policy
of another state which had the most significant relation-
ship to the spouses and the marriage at the time of the
marriage.24

It is thus possible that a State, confronted with a resident same-
sex couple possessing a “marriage” license from Hawaii, could de-
cline to recognize that “marriage” on the grounds that to do so
would offend that State’s “strong public policy.”

Because no State in the United States has ever recognized same-
sex “marriages,” it would seem that courts in other States would
be justified in invoking this exception. The matter is somewhat
more complicated, however, ar the U.S. Constitution speaks to this
issue. The first sentence of the Full Faith and Credit Clause pro-
vides: “Full Faith and Credit shall be given in each State to the
public Acts, Records, and judicial Proceedings of every other
State.”25 Lambda believes, quite sensibly, that this clause provides

2Lambda Memor%ndum at 2. The memorandum then roceeds to surveg “the legal grO%nds
for adn rg; ationwide recognition of the marrlages same-Sex couP ?ontr ¢t In Hawail. These
gro nds inclu et e U.S. Co stitution, the common law, and statutory g . at 2-3,
23For example, the Uniform Marriage and Divorce Act, which hds been adopted by twenty-
three States, %wdes that “(a]ll marrla%es confracted . . . outside this State, that were valid
at the time of the contract 0r subseque tly validated by the laws of the place in which they
\iv4e7re contracted . . . are valid in this Staté." Unif. Marriage and Divorce Act §210, 9A U.LA.

24Restatement (Second) of Conflicts ofLaw §283(2) (

23U.S. Co n t art. 1V, §l The second sentence of the Eull Falth and Credlt Clause states:

“And the Con re s ma eneral Laws rescribe the Manner in which u Acts. Records. and
Proceeg a| be p)rlov%dg and the EfF ct thereof.” TP]Ae Committee wil dCISCUSS this provision

in detail b e ov
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both their strongest and most advantageous argument for forcing
other States to recognize same-sex “marriage” licenses issued by

Hawaii.26
Notwithstanding the seemingly mandatory terms of the Full

Faith and Credit Clause, the U.S. Supreme Court has recognized
a public policy exception that, in certain circumstances, would per-
mit a State to decline to give effect to another State’s laws.27 In-
deed, despite the presumption created by lex celebrationis and rein-
forced by the Full Faith and Credit Clause, the Committee believes
that a court conscientiously applying the relevant legal principles
would be amply justified in refusing to give effect to a same-sex
“marriage” license from another State.28

But even as the Committee believes that States currently possess
the ability to avoid recognizing a same-sex “marriage” license from
another State, it recognizes that that conclusion is far from certain.
For example, there is a burgeoning body of legal scholarship—some
of it inspired directly by the Hawaiian lawsuit—to the effect that
the Full Faith and Credit Clause does mandate extraterritorial rec-
ognition of “marriage” licenses given to homosexual couples.29 More
significantly, Lambda agrees with that analysis, and clearly in-
tends to press that argument in the course of its post-Hawaii,
state-by-state litigation to nationalize same-sex “marriage.”30

Most important of all, however, is the evident disquiet in the var-
ious States created by the Hawaii situation. The Committee is
struck by the fact that so many States have been moved by the un-
certain interstate implications of the Hawaii litigation to attempt
to bolster their own public policy regarding traditional, hetero-
sexual-only marriage laws. As of July 1, 1996, the Committee is in-
formed that 14 States have enacted new laws designed to protect

M Lambda Memorandum at 3—4 (“Successfully establrshrng that the Full Faith and Credit
CIause re uires all states to recognrze a marriage Ieg ntracted in another State would
?st sweeprngrrr)ossrb e outcome, and, onstitutional holding, the one most im-
une from egrslatrve t pering. We bvelieve that fuII faith and credit recognition is mandated
the plain meaning ofthe Full Faith and Credit Clause, dfl hasic. federaljst rmperatrves
that unite this into one countr and permrt us to travel, Work and live in America as we have
come to foday. Simply put, all Americans, ay and non- ga alike, would be best served by assuf-
ing full faith’ and credrt for marrra es vailidly con racte rn an¥ Us. state mphasis added):
see also, e.g., DOU g coc ua Crtrz ns o Equal and Territorial tes The Constity-
trona Foundatron of C orce of L. Rev. 249, 296 { 992) (“(Tlhe Clause Is most
Eausr y read as requiring each state to grve “the Iaw of every other state the same faith and
redit rt gives it own Iaw—to treat the law of sister states as equal jn authority to its own"
e.g. Nevada V. 440 U.S. 410, 424& 97921 (“the Full Farth and Cre tCIause does
not requrre a State to apply another State's'law in violation of rts own legitimat Ru lic po icy.
Alaska Packers As V. Industrial Accident Comm'n, S. 5 1935 rl?
ral enforce [1 81‘ the full faith and credrt clause, wrthou% regard to tne statute of the forum
State], would to the absurd result that, whenever conflict arises, the statute of each state
ust be enforced in the courts of the other, but cannot be in Its own.

The Commrttee endorses, therefore, the ¢ nclusro of Professor I.ynn Wardle, who testified
before the Su oommrttee on the Constrtutron that, rn pro essrona opinion, “it would not vio-
late the f u flarth and credit clause . .. secon%state to ref use 0 rec?%nrze 4 Same-sex
marriage. g in Hawall when the secon state has a stron%ﬁ ﬁ IX against same-
sex marrigge and when_the same-sex couple lives in or as some other srg ificant contaot with
the second state.” see Prepared Statement of Lynn Wardle, Professor of Law, Brigham Young
University ("WardJe Preg ared Statement"), Subcommittee hearrngR

10For a partial list of such articles, see Wardle, 1996 B.Y ev. at 17, n.65.

s0see Lambda Memorandum at 9 Q[W]hen state acts, records, or judicial proceedrn?s have
been applred to the facts of a particular case to determine the rights, obligations, or status of

ecific partres the other states must give those acts, records 0 groceedr gs the same effect
tﬁe would have at home. . . . Since a marriage falls intg the category of such adAudrca
trons or cr ations, there can he no polrcy balancrn% regardrngbtherr reco?nrtr A SIS N
orig rna%1 at 15 10 saX mbda will ague that there can "be no (M) Eolrcy exceptron to
the’claim that other States mustgrve effect to the Hawaiian “marriage™ licenses
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against an impending assault on their marriage laws.31 In addi-
tion, legislation has been defeated, withdrawn, or vetoed in 16
States, and is pending in 7 States.32

The fact that these States are sufficiently concerned about their
ability to defend their marriage laws against the threat posed by
the Hawaii situation is enough to persuade the Committee that
federal legislation is warranted. The States, sifter all, are best-posi-
tioned to assess the legal situation within their own State; that so
many of them are not content to rely on the amorphous “public pol-
icy” exception reveals that congressional clarification and assist-
ance is both necessary and appropriate.33 Section 2 of H.R. 3396
responds to this need.

IV. IMPLICATIONS OF BAEHR V. LEWIN ON FEDERAL LAW

Recognition of same-sex “marriages” in Hawaii could also have
profound implications for federal law as well. The word “marriage”
appears in more than 600 sections of federal statutes and regula-
tions, and the word “spouse” appears more than 3,100 times. With
very limited exceptions,34 these terms are not defined in federal

law.
With regard to the issue of same-sex “marriages,” federal reli-

ance on state law definitions has not, of course, been at all prob-
lematic. Until the Hawaii situation, there was never any reason to
make explicit what has always been implicit—namely, that only
heterosexual couples could get married. And the Committee be-
lieves it can be stated with certainty that none of the federal stat-
utes or regulations that use the words “marriage” or “spouse” were
thought by even a single Member of Congress to refer to same-sex

couples.35
But if Hawaii does ultimately permit homosexuals to “marry,"”

that development could have profound practical implications for
federal law.36 For to the extent that federal law has simply accept-
ed state law determinations of who is married, a redefinition of
marriage in Hawaii to include homosexual couples could make such
couples eligible for a whole range of federal rights and benefits.
While there are literally hundreds of examples that would illus-

31The States are Alas'ca, Arizona, Delawarﬁ Georgia, Idaho, Illinojs, Kansas, Michigan,
North Carolina, Oklahoma, South Car?hna South Dakota, Tennesseeét Utah.

e Committee heard testimony from two stafe legislators regarding therr gefforts to enact
Iergrslatron that would strenqthen their Statesmpublrc p?lrcgl against same-sex “marriage.” See
Prepared Statement of Marilyn Mus rave b do_State House of Representatives

Mus rave Prepared. tatement u commrttee Hearrng Prepared Statement of Deborah
Wh rran, Member, Michigan State HoFse of Representative Subcommrtte? Hearin

uch' assistance seems particularly appropriate in situations like Colorado. The Colorado

Legislature passed Iegrslatron cIarrfyrng thatt err marrrage laws restricted marriage to unions
hetween one man and one woman, and would ?]ve declared that sam? sex m&rrrra ge' offens
the public polrc of th? States. Governor Romer, however, vetoed the hill. Accor in Iy Col ora 0
now stands g ticularly exposed to an argument sure to be made vry gay rrg oups— that
Its laws curr ﬁly do not evince a public polic suffrcrentty strong to ward off Hawarran same-
sex "marriage” license. see Mus ra e Prepared Statement at
o lsee, e.g, Zﬁ US.C. 2611 g 965) (Erovrsrog of the Famrly and Medical Leave Act defining
spouse” as “a hushand or wife, as the case ma

3Wardle Prepared Statement at 9 “gHt is begond (ﬂuestron that Con%ress ha3 never actually
intended to include same-sex unions when it used the terms ‘marriage’ and r)

3ssee id. (‘oInce the differences in state marriage laws (thoug numerous we e «Iatrvelgl
minor, and since no state allowed such radical reconstructijon of marriage as same-sex marria
the passive presumption of adoption ofstate law has worked quite well. It some state e?a rzed
same-tax marriage, that would. radically a ter a basic remrse upon which the presumP lon of
adoptron of state domestic relations law was based—namely, the essential fungibllity of the con-
cepts of marriage from one state to another.”).



11

trate this point, the Committee will recount two that relate to
events that have actually occurred.

In the 1970s, Richard Baker, a male, demanded increased veter-
ans’educational benefits because he claimed James McConnell, an-
other male, as his dependent spouse. When the Veterans Adminis-
tration turned down his request, Baker filed suit. The outcome
turned on the federal statue (38 U.S.C. §103(c)) that made eligi-
bility for the benefits contingent on his State’s (Minnesota’s) defini-
tion of “spouse” and “marriage.” The federal courts rejected the
claim for additional benefits on the ground that the Minnesota Su-
preme Court has already determined that marriage (which it de-
fined as “the state of union between persons of the opposite sex”)
was not available to persons of the same sex.37

In a similar fashion, the Family and Medical Leave Act of 1993,
Pub. L. 103-3, 107 Stat. 6, requires that employees be given un-
paid leave to care for a “spouse” who is ill. Shortly before passage
of the Act in the Senate, Senator Nickles attached an amendment
defining “spouse” as “a husband or wife, as the case may be.”38
The amendment proved essential when the regulations were writ-
ten.

When the Secretary of Labor published the proposed implement-
ing regulations, he noted that a “considerable number of com-
ments” were received urging that the definition of “spouse” “be
broadenevi to include domestic partners in committed relationships,
including same-sex relationships.” The Nickles amendment, how-
ever, precluded such an expansive redefinition of “spouse.” The Sec-
retary quoted Sen. Nickles’ floor statement on the amendment:

This is the same definition [of “spouse”] that appears in
Title 10 of the United States Code [10 U.S.C. §10lj. Under
this amendment, an employer would be required to give an
eligible female employee unpaid leave to care for her hus-
band and an eligible male employee unpaid leave to care
for his wife. No employer would be required to grant an el-
igible employee unpaid leave to care for an unmarried do-
mestic partner. This simple definition will spare us a great
deal of costly and unnecessary litigation. Without this
amendment, the bill would invite lawsuits by workers who
unsuccessfully seek leave on the basis of illness of their
unmarried adult companions.

“Accordingly,” the Secretary continued, “given this legislative his-
tory, the recommendations that the definition of spouse be broad-
ened cannot be adopted.”39

These two episodes highlight the potential impact that a change
in Hawaiian marriage law could have on federal law.40 Section 3
of H.R. 3396 responds to these considerations.

37See nneII V Nooner, 547 F.2d 54 (Sth Cir. 1976) (relying 0N Baker V. Nelson, 191

N.W.2d 1 (
3829U.S.C §26 ( 8953
3960 Fed. Reg, 2180, 2191-92 (Jan. 6, 1995).
40For ome 0 her examples, see Wardle Prepared Statement at 10-14.



V. THE GOVERNMENTAL INTERESTS ADVANCED BY H.R. 3396

Of course, the foregoing discussion would hardly support—much
less necessitate—congressional action if the Committee were sup-
portive of (or even indifferent to) the notion of same-sex “marriage.”
But the Committee does not believe that passivity is an appro-
priate or responsible reaction, to the orchestrated legal campaign by
homosexual groups to redefine the institution of marriage through
the judicial process. H.R. 3396 is a modest effort to combat that
strategy.

In this section of the Report, the Committee briefly discusses
four of the governmental interests advanced by this legislation: (1)
defending and nurturing the institution of traditional, heterosexual
marriage; (2) defending traditional notions of morality; (3) protect-
ing state sovereignty and democratic self-governance; and (4) pre-
serving scarce government resources.

A. H.R. 3396 ADVANCES THE GOVERNMENT’S INTEREST IN DEFENDING
AND NURTURING THE INSTITUTION OF TRADITIONAL, HETERO-

SEXUAL MARRIAGE

Certainly no legislation can be supposed more whole-
some and necessary in the founding of a free, self-govern-
ing commonwealth, fit to take rank as one of the co-ordi-
nate States of the Union, than that which seeks to estab-
lish it on the basis of the idea of the family, as consisting
in and springing from the union for life of one man and.
one woman in the holy state of matrimony; the sure foun- -
dation of all that is stable and noble in our civilization; the
best guaranty of that reverent morality which is the source
of all beneficent progress in social and political improve-

ment.41

When Justice Scalia recently quoted this passage in his dissent-
ing opinion in Romer v. Evans, he wrote: “l would not myself in-
dulge in such official praise for heterosexual monogamy, because |
think it is no business of the courts (as opposed to the political
branches) to take sides in this culture war.”42 Congress, of course,
is one of the “political branches,” and the Committee believes that
it is both appropriate and necessary for Congress to do what it can
to defend the institution of traditional heterosexual marriage.

H.R. 3396, is appropriately entitled the “Defense of Marriage
Act.” The effort to redefine “marriage” to extend to homosexual cou-
ples is a truly radical proposal that would fundamentally alter the
institution of marriage.43 To understand why marriage should be
preserved in its current form, one need only ask why it is that soci-
ety recognizes the institution of marriage and grants married per-
sons preferred legal status.44 Is it, as many advocates of same-sex

Umurphy V. Ramsey, 114 U.S. 15 45 (1885) (emphasis addedXrejecting constitutional chal-
lenge to a fedéral statute th g

45
at denied the right to vote in federal territories to persons mnvolved
In polygamous relatio

is). . L . .

*2Romer V. Euans, iE %.)Ct. 1620, slip 0?. at 18 (1996) (Scalia, dissenting) (emphasis added).

83see, e.q., William™J. Bennetf, “But Not a Very Good Idea, Either,” The washington Post.

Ma¥ 21, lgq%, at A19 ("Reco mzmg the legal union of gra and leshian couBIes would represent

a F ofound change in the meaning and definition of marriage. Indeed, it would be the most radi-
ca steg ever taken in the deconstruction of sqciety's moEt ,|mportant,lnftl)tutlon."). ,

A4See, e.g., Baehr, 852 P.20 at 59 (providing partial list 'of marital benefits provided under

Hawaiian law).



“marriage” claim, to grant public recognition to the love between
persons?45 We know it is not the mere presence of love that ex-
plains marriage, for as Professor Hadley Arkes testified:

There are relations of deep, abiding love between broth-
ers and sisters, parents and children, grandparents and
grandchildren. In the nature of things, those loves cannot
be diminished as loves because they are not. . . expressed

in marriage.46
No, as Professor Arkes continued:

The question of what is suitable for marriage is quite
separate from the matter of love, though of course it can-
not be detached from love. The love of marriage is directed
to a different end, or it is woven into a different meaning,
rooted in the character and ends of marriage.47

And to discover the “ends of marriage,” we need only reflect on
this central, unimpeachable lesson of human nature:

We are, each of us, born a man or a woman. The com-
mittee needs no testimony from an expert witness to de-
code this point: Our engendered existence, as men and
women, offers the most unmistakable, natural signs of the
meaning and purpose of sexuality. And that is the function
and purpose of begetting. At its core, it is hard !o detach
marriage from what may be called the “hatural teleology of
the body": namely, the inescapable fact that only two peo-
ple, not three, only a man and a woman, can beget a
child*8

At bottom, civil society has an interest in maintaining and pro-
tecting the institution of heterosexual marriage because it has a
deep and abiding interest in encouraging responsible procreation
and child-rearing. Simply put, government has an interest in mar-
riage because it has an interest in children.

Recently, the Council on Families in America, a distinguished
group of scholars and analysts from a diversity of disciplines and
perspectives, issued a report on the status of marriage in America.
In the report, the Council notes the connection between marriage

and children:

The enormous importance of marriage for civilized soci-
ety is perhaps best understood by looking comparatively at
human civilizations throughout history. Why is marriage
our most universal social institution, found prominently in

1ssee, eg. Prepared Statement of Andrew Sullivan (*Sullivan Prepared Statement”) at 2,
Subcommitiee he rlnﬁ (gay adv,oca%e of same-sex marrla?e statm%: People ask us why we
want marrlage, but the answer is_obvioys. It is the same eafon tha anxone would want mar-
riage. After the crushes and passions of adolescence, some of us are lucky enoulgh to meet the
person we truly love, ANd we want to commif to that person In front of our family and country
for the rest of our lives. It's the most natural, the most simple, the most human instinct in the

world.") (emphasis added).
,46Prgp(areg Statement)of Hadley Arkes, Ney Professor of Jurisprudence and America Institu-

tions, Amherst Coliege (“Arkes Prépared Statement”) at 11, Subcommittee Hearing.

Iﬁﬁl?j at 11-12 ,(emphasis added); see also BENNEtt, The washington Post, May 21, 1996, at
A19 q“Marrla e' is nota arbltraéy construct: it Is an ‘honor?ble estate’ based on the different,
comp ementar% nature of men and”women—and how they refine, support, encourage, and com-

plete one another.").
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virtually every known society? Much of the answer lies in
the irreplaceable role that marriage plays in childrearing
and in generational continuity.49

And from this nexus between marriage and children springs the
true source of society’s interest in safeguarding the institution of

marriage:

Simply defined, marriage is a relationship within which
the community socially approves and encourages sexual
intercourse and the birth of children. It is society’s way of
signaling to would-be parents that their long-term rela-
tionship is socially important—a public concern, not simply
a private affair.50

That, then, is'why we have marriage laws. Were it not for the pos-
sibility of begetting children inherent in heterosexual unions, soci-
ety would have no particular interest in encouraging citizens to
come together in a committed relationship. But because America,
like nearly every known human society, is concerned about its chil-
dren, our government has a special obligation to ensure that we
preserve and protect the institution of marriage.

There are two standard attacks on this rationale for opposing a
redefinition of marriage to include homosexual unions. First, it is
noted that society permits heterosexual couples to marry regardless
of whether they intend or are even able to have children.51 But this
is not a serious argument. Surely no one would propose requiring
couples intending to marry to submit to a medical examination to
determine whether they can reproduce, or to sign a pledge indicat-
ing that they intend to do so. Such steps would be both offensive
and unworkable. Rather, society has made the eminently sensible
judgment to permit heterosexuals to marry, notwithstanding the
fact that some couples cannot or simply choose not to have chil-
dren.

Second, it will be objected that there are greater threats to mar-
riage and families than the one posed by same-sex “marriage,” the
most prominent of which is divorce. There is great force in this ar-
gument—as the Council on Families has noted:

The divorce revolution—the steady displacement of a
marriage culture by a culture of divorce and unwed par-

“Marriage in_(fmerica: A Report fo the Nation"_10 ;ECOU”C” (1[] Families in America 1995),
reprinted in David Popenoe, et al., eds., “Promises To Keep: Decline and Renewal of Marriage

in Am?rlca" 303 (Rowman sc Liétlefleld 1996). .
“Jot; see also Arkes Prepared Statement at 12 g‘We do not n?ed a marnage 0 mark the pres-

—+ O

0 i
ence of love, but a marriage marks somethlng matchless in a framewgrk for the be?ettm? and
nurturance of children. 1t"means that a child enters the world in a framework of Tawfulness,
with parents who are committed to her care and nurtur%nce for the same reason that they are
committed to each other."); Barbara Dafoe Whitehead, “The War Between the Sexes,” the Amer-
ican Enterprise 20 gMa¥/ une 1996) War_rla?e Is the gentral cultural resource for reconciling
men and women's s parate natures and different reproductive strategies. Indeed, the most im-
Portant purpose of marriage is to unite men and women in a formal partnership that wiU last
hrough ‘the prolonged period of dependencg of a human child.”); Hil arg Rodham Clinton, “It
Tak?s a Village" 5 ﬁS|mon & Schuster 1995) g‘AIthough the nuclear family, c%nsmtmg of an
adult mother and father and the children to whom they-are biologically related, has proven the
most durable and effective means of meeting children’s needs over time, it is not the only form
that has worked In thepoast or the EE)resent."). . : o

sisee, e.g. oUllivan Prepared Statement at 4 (“You will be told that marriage is only about
the rearing of children. But we know that isn't true. We know that our society ‘grants marriage
licenses to”people who choose not to have children, or who, for some reason, are unable to have

children.").
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enthood—has failed. It has created terrible hardships for
children, incurred insupportable social costs, and failed to
deliver on its promise of greater adult happiness. The time
has come to shift the focus of national attention from di-
vorce to marriage and to rebuild a family culture based on
enduring marital relationships.

But the fact that marriage is embattled is surely no argument
for opening a new front in the war. Indeed, it is precisely now,
when marriage and the family are most in need of nurturing and
care, that we should be most wary of conducting new experiments
with the institution. As William Bennett, commenting on same-sex
“marriage,” has observed:

The institution of marriage is already reeling because of
the effects of the sexual revolution, no-fault divorce and
out-of-wedlock births. We have reaped the consequences of
its devaluation. It is exceedingly imprudent to conduct a
radical, untested and inherently flawed social experiment
on an institution that is the keystone in the arch of civili-

zation.52

In short, government has an interest in defending and nurturing
the institution of traditional marriage, and H.R. 3396 advances

that interest.53

B. H.R. 3396 ADVANCES THE GOVERNMENT'S INTEREST IN DEFENDING
TRADITIONAL NOTIONS OF MORALITY

There are, then, significant practical reasons why government af- .
fords preferential status to the institution of heterosexual mar-
riage. These reasons—procreation and child-rearing—are in accord
with nature and hence have a moral component. But they are not—
or at least are not necessarily—moral or religious in nature.

For many Americans, there is to this issue of marriage an overtly
moral or religious aspect that cannot be divorced from the
practicalities. It is true, of course, that the civil act of marriage is
separate from the recognition and blessing of that act by a religious
institution. But the fact that there are distinct religious and civil
components of marriage does not mean that the two do not inter-
sect. Civil laws that permit only heterosexual marriage reflect and
honor a collective moral judgment about human sexuality. This

52Benn tt, The Wash ngton Post, Mapvr21 1996 at A19.

M Cfosefy related 1o th |s mterest in protecting traditional marriage |s a corresloondln interest
in promoting heterosexuality. While there is controversy concernm? how sexu "orlen atlon" IS
determined,there is good Teason to think that a very substantial number of Pe%e are born
with the potential to live either gay or straight lives." E.L. Pattullo, “Straight Talk About Ga s”
commentary 2L (December 199|)I “[R]eason surg ests) that we guard a?alnst %lng any
which mi ht mjslead wavering children into perceiving society as indifferent to the sexua 0r|
entatjon develop.” 1a. at"22: see also Bennett, the Washlngton post A19 (May 21, 1996
“Societal |n ifference about he&erosexuallty and h mosexu |tCy would cause a lot ofconfusmn P
eneen L. Brown, “Teens Ponder: Gay, BI, Strai Social Climate Fosters O enness Ex er
mentatlon The Washlngton post AL (July 15, 19 3) (recountmg mterwewswﬂ dozens of teen-
agers, school counselors, and garents re ardln mcreased “sexual identity confusion” aP arently
?Lectmoq mcreasm social ac eevtaw omo exua |tyJ Maintaining a preferred socie Istatti
eter sexua ma rlage thus so serve to enc rage heterosexua ity, for as Dr. Pattul

notes, “to the exftentt at. sorlety h%s an. interest ot In rePro ucing itself'and in strengthenmg
the institution of the family . .”. there is warrant for resistin gi the movement to abolishall soci-
etal distinctions between homosexual and heterosexual.” Pattullo, commentary at 23.
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judgment entails both moral disapproval of homosjxuality,64 and a
moral conviction that heterosexuality better comports with tradi-
tional (especially Judeo-Christian) morality. As Representative
Henry Hyae, the Chairman of the Judiciary Committee, stated dur-
ing the Subcommittee markup of H.R. 3396: “[S]ame-sex marriage,
if sanctified by the law, if approved by the law, legitimates a public

union, a legal status that most people . . . feel ought to be illegit-
imate. . . . And in so doing it trivializes the legitimate status of
marriage and demeans it by putting a stamp of approval ... on
a union that many people . . . think is immoral."55

It is both inevitable and entirely appropriate that the law should
reflect such moral judgments. H.R. 3396 serves the government's
legitimate interest in protecting the traditional moral teachings re-
flected in heterosexual-only marriage laws.

C. H.R. 3396 ADVANCES THE GOVERNMENT'S INTEREST IN PROTECTING
STATE SOVEREIGNTY AND DEMOCRATIC SELF-GOVERNANCE

The Committee is struck by the fact that this entire issue of
same-sex “marriage,” like so much of the debate related to matters
of sexual morality, is being driven by the courts. Of course, by de-
claring the right to an abortion to be constitutionally protected, the
federal courts have largely assumed control over the course of abor-
tion law in this country. And whether one agrees or disagrees with
the Court’s jurisprudence in that area, all must concede that as the
degree of court involvement increases, to that extent democratic
self-governance over such matters is diminished.

In some contexts, of course, it is legitimate for courts to take
precedence over decision-making by the representative branches of
government. But what is most troubling in a representative democ-
racy is the tendency of the courts to involve themselves far beyond
any plausible constitutionally-assigned or authorized role. As Pro-
fessor Arkes testified before the Subcommittee on the Constitution,
in the area of sexual morality, “we have a campaign [being] waged
to transform the culture through the law, or through the control of
the courts.” He suggests, further, that this “program of cultural
change cannot be accompanied through legislatures and elections.”

No voting public in this country has ever voted to install
abortion on demand at every stage of pregnancy, and it is
hard to imagine a scheme of same-sex marriage voted in

u_see, e.g., Bowers V. Hardwick 478 U.S. 186, 196 %lo%gﬁgg(reAecting constitutional challenge
|

to Georglaglaw criminalizing homosexual ¥odomy and, that the law served the rational
purpose of embodying “the presumed belief of a_majority of the electorate in Georgia that homo-
serual sodolrpy Is immoral and unacceptable.”); Thﬁ (Homosexual ovement, A Féesponse %y the

Ramsey Colloquium,” First Things 15 (March”1994) (noting that “the Jewish and Christian tra-
d%%r&s")have, in a clear and sustained manner, judged "homosexual behavior to be morally
wrong.").

48 Markup Session: H.R. 339C, the Defense of Marriage Act," Committee on the JUdICIar_y,
Subcommittee on the Constltutlgn, 104th Cong. 24 Sess. 81 (Nkay 30,_199F) (Statement ogChalr-
man Hyde); see also _Remarlcs % President Sill Clinton at the National Prayer Breakfast, 32
Weekly Comp. Pres. Doc. 135 (Feb, 5, 1996) (emphasis added): ,

W]e know that uItlmatelg thi3 1s an affair of the he?rt— n affair of the heart that has enor-
mous economic and political and social implications for America, but, most importantly, has
moral implications, because families are ordained by God as a way ofgiving children and their
parents the chance to live up to the fullest oftheir God-given, capacities. And When we save them
and strengthen them, we overcome the notion that,self’-gratmcatlon is more important than our
obligations to others; we overcome the notion that is so grevalent In our culture that life |saust
a serjes of reszfonse to impulses, and instead is a whole pattern, with a fabric that should be

pleasing to Goa.



by the public in a referendum. These things must be im-
posed by the courts, if they are to be imposed at all, and
that concert to impose them has been evident, on gay
rights, over the past few years.5

The Defense of Marriage Act is motivated in part by a desire to
protect the ability of elected officials to decide matters related to
homosexuality, Again, Professor Arkes captures the point:

Against the concert of judges, remodeling on their own
laws on marriage and the family, the Congress weighs in
to supply another understanding, and a rival doctrine. But
it happens, at the same time, to be an ancient understand-
ing and a traditional doctrine. The Congress would pro-
claim it again now, and suggest that the courts take their
bearing anew from this doctrine, state anew, brought back
and affirmed by officers elected by the people.57

By taking the Full Faith and Credit Clause out of the legal equa-
tion surrounding the Hawaiian situation, Congress will to that ex-
tent protect the ability of the elected officials in each State to delib-
erate on this important policy issue free from the threat of federal
constitutional compulsion.

The Committee was favorably impressed by Rep. Tom's testi-
mony on this point of democratic self-governance:

I do know this: No single individual, no matter how
wise or learned in the law, should be invested with the
power to overturn fundamental social policies against the
will of the people.

If this Congress can act to preserve the will of the people
as expressed through their elected representatives, it has
the duty to do so. If inaction by the Congress runs the risk
that a single judge in Hawaii may re-define the scope of
federal legislation, as well as legislation throughout the
other forty-nine states, failure to act is a dereliction of the
responsibility you were invested with by the voters.58

And again:

Changes to public policies are matters reserved to legis-
lative bodies, and not to the judiciary. It would indeed be
a fundamental shift away from democracy and representa-
tive government should a single justice in Hawaii be given
the power and authority to rewrite the legislative will of
this Congress and of the several states, based upon a fun-

M Arkes Prepared Statement at 18. Professor Arkes’ statement was prepared before the Su-
reme Court Issued jts decision IN rRomer V. Evans, 116 S. Ct. 1620 (1996), a decmon that must

erve as Exhibit A is supported of the phenomenon he dgscrlbes e intra hort Note on
er V. Evans"”; see aJso Romer, S|Ip 0p. a Sca |a IssentlnS) e COUI't as mistaken

a Kulturkam i for a fit of spite."); ia. at 2 (“Since the Consit tlon of the United States sa
nothing abou? th?s subject, |P 1S Igft to be re(solved b normaf emocratlc means includ ms tKe

democrch adoption of prow?lons In state cons tutl ns. T 1s Court h % usme S im smg
upon all Amerlcans the resolution %vore the elite class from WhICh the Members of thi
stltutlon are elected é{Jronouncmg that an|m03|ty* toward homosexuality is eviL").
5/ Arkes Prepared St tement at 25 see also id. at 26 (“The Congress, with this move, bl’lnﬁ
this issue back Int Publlc arena dellberatlon It, makes this & subject of discussion on the

art of citizens, and not merely ofj 8 rs.
P M Tom Prepared Statement%tS tj r(nJ %asw addgl
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damentally flawed interpretation of the Hawaii State Con-
stitution.
Feder.il legislation to prevent this result is both nec-

essary and appropriate.59

The Committee fully endorses the views expressed by Rep. Tom.
It is surely a legitimate purpose of government to take steps to pro-
tect the right of the people, acting through their state legislatures,
to retain democratic control over the manner in which the States
will define the institution of marriage. H.R. 3396 advances this
most important government interest.

D. H.R. 3396 ADVANCES THE GOVERNMENT'S INTEREST IN PRESERVING
SCARCE GOVERNMENT RESOURCES

Government currently provides an array of material and other
benefits to married couples in an effort to promote, protect, and
prefer the institution of marriage. While the Committee has not
undertaken an exhaustive examination of those benefits, it is clear
that they do impose certain fiscal obligations on the federal govern-
ment.60 For example, survivorship benefits paid to the surviving
spouse of a veteran of the Armed Services plainly cost the federal
government money.

If Hawaii (or some other State) were to permit homosexuals to
“marry,” these marital benefits would, absent some legislative re-
sponse, presumably have to be made available to homosexual cou-
ples and surviving spouses of homosexual “marriages” on the same
terms as they are now available to opposite-sex married couples
and spouses. To deny federal recognition to same-sex “marriages”
will thus preserve scarce government resources, surely a legitimate
government purpose.

Hearings

The Committee’s Subcommittee on the Constitution held one day
of hearings on H.R. 3396 on May 15, 1996. Testimony was received
from thirteen witnesses: Honorable Terrance W.H. Tom, Hawaii
State House of Representatives; Honorable Edward Fallon, lowa
State House of Representatives; Honorable Marilyn Musgrave, Col-
orado State House of Representatives Honorable Ernest Chambers,
Nebraska State Senate; Honorable Deborah Whyman, Michigan
State House of Representatives; Hadley Arkes, Ney Professor of Ju-
risprudence and American Institutions, Amherst College; Andrew
Sullivan, Editor, The New Republic; Dennis Prager, Author and
Radio Talk Show Commentator, KABC/Los Angeles; Nancy McDon-
ald, Tulsa, Oklahoma; Lynn Wardle, Professor of Law, Brigham
Young University Law School; Elizabeth Birch, Executive Director,
Human Rights Campaign; Rabbi David Saperstein, Director, Reli-
gious Action Center, Union of American Hebrew Congregations;
Jay Alan Sekulow, Chief Counsel, American Center For Law and
Justice; with additional material submitted by Maurice Holland,
Professor of Law, University of Oregon School of Law.

g9Tom PreParﬂ Statfep f
OForaQ tial ljst of tederg ove(nmentﬁro%rams that grt he affegted b{ state reco nItI?
of same-se marnag S see "C (P ation and Overview of Slected Federal Laws and

tions Concernin uses,” American Law Division, Congressional Research Service to the

orable Tom DeLay June20 1996.
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Committee Consideration

On May 30, 1996, the Subcommittee on ihe Constitution met in
open session and ordered reported the bill H.C. 3396, by a vote of
8 to 4, a quorum being present. On June 11 and 12, 1?°6, the Com-
mittee met in open session and ordered reported favorably the bill
H.R. 3396 without amendment by a vote of 20 to 10, a quorum

being present.
Vote of the Committee

The committee then considered the following amendments, none
of which was adopted.

1. An amendment by Mr. Frank to strike the definition of “mar-
riage” and “spouse” (Section 3) from the bill. The amendment was

defeated by a 13-19 rollcall vote.
ROLLCALL VOTE NO. 1

AYES NAYS

Mr. Flanagan Mr. Hyde
Mr. Conyers Mr. Moorhead
Mrs. Schroeder Mr. Sensenbrenner
Mr. Frank Mr. McCollum
Mr. Berman Mr. Gekas
Mr. Reed Mr. Coble
Mr. Nadler Mr. Smith (TX)
Mr. Scott Mr. Gallegly
Mr. W att Mr. Canady
Mr. Becerra Mr. Inglis
Ms. Lofgren Mr. Goodlatte
Ms. Jackson-Lee Mr. Buyer
Ms. W aters Mr. Hoke

Mr. Bono

Mr. Heineman
Mr. Bryant (TN)
Mr. Chabot

Mr. Barr

Mr. Boucher
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Alaska State Legislature
Phone: (907) 465-39!
Fax: 463-3%1

March 8, 1995

MEMORANDUM

T0: Representative Nor; 12'\} Rokeberg

FROM: Carol R. Vandor
Legislative Analys

RE: Legislative History of AS 25.05.011 (Requirements for Marriage)
Research Request 95.152

You asked for alegislative history of AS 25.05:011 which addresses marriage requirements. Alaska
Statute 25.05.011 states that marriage is a civil contract requiring a license and solemnization
which may be entered into by a person who is 18 years of age or older; those who qualify for a
license under section 1711; or a member of the armed forces of the U.S. while on active duty.

This provision has been simplified over the years. Initially, it established a minimum age for amale
as;?! years and for afemale as 18 years. In 1970 the minimum age of a male was lowered to 19.
In 1974 the legislature amended the law again to specify that aperson, rather than a male or
female, be at least 19 years of age. A year later the minimum age was lowered to 18, and members

of the armed forces on acti-e duty were included.
Alaska Statute 25.05.011 traces its origin to a territorial law (8 21-1-1) which read

Marriage is acivil contract, which may be entered into by males of the age of
twenty-one years, and females of the age of eighteen years who are otherwise
capable; provided, however, that no person shall bejoined in marriage in this
Territory until a license shall have been obtained for that purpose from aduly
appointed and qualified United States Commissioner, or Marriage
Commissioner as provided by Section 1211, Compiled Laws of Alaska, 1933
(821-1-3! herein]. That nothing in Section 1189, Compiled Laws of Alaska,
1933, as amended [8 21-1-11 herein], shall prevent a Marriage Commissioner
from issuing a marriage license.

‘AS 25.05.171 addresses persons capable of consenting to marriage, minimum ages, and
consent of parents or guardian.
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After statehood, the legislature began to adopt territoriallaws as Alaska statutes. The territorial
law was revised somewhat and formally adopted as a state law by Chapter 1 SLA 1963. It was
renumbered as AS 25.05.010 which read

Marriage is a civil contract, which may be entered into by males of the age of
21 years, and females of the age of 18 years who are otherwise capable.
However, no person shall be joined in marriage in the state until he obtains a
license from a person authorized by law to issue marriage licenses.

Section 1, Chapter 58 SLA 1963, repealed AS 25.05.010 and enacted AS 25.05.011 as follows:

(a) Marriage is a civil contract requiring both a license and solemnization
which may be entered into by
(1) a male who is 21 years of age or older with a female who is 18 years
of age or older, who are otherwise capable, or
(2) those who qualify for a license under sec. 171 of this chapter.
(b) No person may be joined in marriage in this state until a license has been
obtained for that purpose as provided in this chapter. No marriage performed
in this state is valid without solemnization as provided in this chapter.

Section 9, Chapter 245 SLA 1970 amended AS 25.05.011(a)(1) to read (emphasis added):

(a) Marriage is a civil contract requiring both a license and solemnization
which may be entered into by
(1) a male who is 19 years of age or older with a female wbo is 18
years of age or older, who are otherwise capable, or
(2) those who qualify for a license under § 171 of this chapter.
(b) No person may be joined in marriage in this state until a license has been
obtained for that purpose as provided in this chapter. No marriage performed
in this state is valid without solemnization as provided in this chapter.

Section 92, Chapter 127 SLA 1974 amended AS 25.05.011(a)(1) to read (emphasis added):

(a) Marriage is a civil contract requiring both a license and solemnization

which may be entered into by
(1) a person who is 19 years of age or older, who is otherwise

capable, or

(2) those who qualify for a license under 8 171 of this chapter.
(b) No person may bejoined in marriage in this state until a license has been
obtained for that purpose as provided in this chapter. No marriage performed
in this state is valid without solemnization as provided in this chapter.
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Section 1, Chapter 28 SLA 1975 amended AS 25.05.011(a) to read (emphasis added):

(a) Marriage is a civil contract requiring both a license and solemnization
which may be entered into by
(1) a person who is 18 years of age or older, who is otherwise
capable, or
(2) those who qualify for a license under § 171 of this chapter, or
(3) a member of the armed forces of the United States while on
active duty.
(b) No person may be joined in marriage in this state until a license has been
obtained for that purpose as provided in this chapter. No marriage performed
in this state is valid without solemnization as provided in this chapter.

Minor revisions were made in the law after 1977. Alaska Statute 25.05.011 currently reads

(emphasis added):

(a) Marriage is a civil contract requiring both a license and solemnization that

may be entered into by
(1) a person who is 18 years of age or older, who is otherwise capable,

(2) those who qualify for a license under AS 23.05.171, or

(3) a member of the armed forces of the United States while on active

duty.
(b) A person may not be joined in marriage in this state until a license has
been obtained for that purpose as provided in this chapter. A marriage
performed in this state is not valid without solemnization as provided in this

chapter.

Copies of the session laws and the replacement statutes are attached. We hope this information
is useful to you. Ifwe may be of further assistance, please contact this office.

Attachments
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Alaska should ban

Ssame-sexX marriages

\ tk g ~e Hawaii argues its case in court against
mfu# issuing marriage licenses to same sex-couples
if |f and California flirts with the issue by setting up
"domestic partner registries." legislators here
have been considering a bill that would outlaw such
marriages in Alaska.

On Thursday, the Senate approved the legislation. Senate
Bill 308. by a 16-3 margin.

Juneau Democrat and Senate Minority Leader Jim
Duncan, who opposes same-sex marriages, voted against the
bill because, he said, such marriages already are prohibited
by state law.

"We re really correcting a nonproblem." he said. "I really
think this causes a controversy that doesn’'t need to be
caused."

But proponents argue the bill is necessary because it
extends the prohibition to include marriages in other states.

Anchorage Sen. Loren Leman, who supports the measure.
said, "It's important that be clearly stated as Alaska public
policy."

Similar legislation is being considered in IS other states
because of the Hawaii court case that couid legalize same-sex
marriages. Three already have passed such laws.

Opponents claim the bill is an anti-gay proposal, while
supporters say it reaffirms the moral value of traditional
marriages - those entered into by one man and one woman
- and provides protection against lawsuits like the one in
Hawaii.

Daniel Collison of the Southeast Alaska Gay and Lesbian
Alliance said the measure was an attempt to legislate sexual
preference.'

“ Does Senator Leman think that | and every other gay
man and lesbian are going to go back into the closet and
man tain the front of a heterosexual relationship?" Collison
said.1The reality is more gay men and lesbians are coming
out of the closet."

Every adult individual has a right to express his or her
own sexual preference within certain limits. It is the matter
of a state-sanctioned practice 'with which we have a concern.

The Juneau Empire supports this bill. For more than 200
years, this country's marriage laws have undergirded
traditional one' man-one woman marriages. In the 19th
century, adherents to the Mormon faith practiced polygamy:
that practice, however, was contrary to American tradition
and laws were written to ban it. Even today, polygamy
persists in other religions and cultures, but it remains banned
in the United States. While religious freedom is an American
tenet, courts and the Congress have limited certain practices
when they are not deemed to be in the best interest of the
family or society in general.

Likewise, the tradition of one man-one woman marriages
is a strongly held one in this country. National polls have
indicated nearly two-thirds of the American public opposes
same-sex marriages. While others may differ from our views,
we are not obligated to embrace their beliefs and practices,
or make them a part of our legal system. Tradition is an
integral part of our body of laws; those laws reflect the
majority culture and the state has aright - no. an obligation
- to write legislation that undergirds and protects it.

Alaska should continue to protect and reinforce the
tradition of one man-one woman marriage; it is in the best
interest of the larger culture. We urge the House to follow the
Senate's example and pass this bill.



they were not entitled to two-step merit in-
creases aftkir they received outstanding evalu-
ations. /Although the employees' union contract
provided only for one-step Increases, the em-
ployees contend that they should have received
two-step increases because the Personnel Rules
allow two-step increases. Briefing in this ap-
peal should be complete by June. AAG David
Jones represents the state .n this matter.

National Guard Employment
Cast Dismissed

We successfully moved to dismiss George
Carpenter's case filed against the Department
of Military and Veteran's /Affairs. Mr. Carpen-
ter claimed that DIVW/A failed to follow federal
regulations on promotion of National Guard Mem-
bers. Mr. Carpenter claimed that he was wrong-
fully denied promotion in the Guard and there-
fore retired at alower grade than he should have
attained, and received a smaller pension that he
should have received. We filed a comprehen-
sive motion to dismiss raising defenses relating
to jurisdiction, justiciability, military immunity,
and failure to exhaust administrative remedies.
On January 16, 1998, Judge Sen Tan granted
our motion to dismiss, in part. The court agreed
that Mr. Carpenter had failed to exhaust his
administrative remedies available from the Army
Board for the Correction of Military Records.
Judge Tan dismissed the case without prejudice
so that Mr. Carpenter could pursue his adminis-
trative remedies in proceedings before the
ABCMR. As the prevailing party we have filed a
motion for costs and attorney's fees using the
DOLaw "market rate" standard for attorney’s
fees. This casewas handled by AAG Sarah Felix.

Court Rules Right to Chose
Marriage Partner is Fundamental

In the case challenging the constitutionality of
the statutory prohibition on same-sex marriage,
the superior court in Anchorage rendered a ma-
jor ruling in favor of the plaintiffs. The court
held in essence that the same-sex plaintiffs had
a basic right to be married, and that the prohi-
bition would fail unless the state could show a

Department of Law

compelling interest in it. Under constitutional
analysis, the requirement to show a compel-
ling interest is extremely difficult.” In ruling
as it did, the court ignored the state's argu-
ments that the history of the Alaska Consti-
tution and marriage in Alaska established that
the constitution should not be interpreted as
granting any right to same-sex marriage.

The state has filed a petition for review with
the Alaska Supreme Court, asking the court
to review the superior court's ruling on com-
pelling state interest prior to the trial that
the superior court ordered. In addition, the”
legislature, inresponse to the superior court's
ruling, is moving on a constitutional amend-
ment, to appear onthe November general elec-
tion ballot, that ivould place a prohibition on
same-sex marriage in the Alaska Constitution.
I f that amendment passe .legislature and
Is approved by the electoi u*w, it would bring
this case to anend. This case is being handled
by AAG John Gaguine

Human Services
Section

Fairbanks Human Services
Completes Termination Trials

The Fairbanks' office continuesto be very busy
with numerous court hearings and trials. AAG
McKinney, after completing a relatively short
termination trial in Barrow, returned to a six-
day termination trial in Fairbanks. AAG Tay-
lor-Welsh also just completed a ten-day ter-
mination trial. While ail three trials involved
long-term substance abuse by the parents and
a history of incarceration of a least one of
the parents, Ms. McKinney's second termina-
tion trial presented an interesting issue —
whether the state was moving too quickly to
termination. That case involved two infants,
an eighteen month old who had been in cus-
tody since he was eight months old and his
eight month old brother who had been in cus-
tody since birth. The parents argued, in es-
sence, that the termination petition should be

Monthly Report
February 1998
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Senate Floor Statement in Support of SIR 42

Senator Loren Leman (R-Anchorage)

Thursday, April 16,1998 Juneau, Alaska

Mr. President, Senate Joint Resolution 42 will give Alaska voters the opportunity to decide
the definition of the institution of marriage, and protect itin our constitution.

Why are we here today? | think all of us are aware that less than seven weeks ago, in the
case of Brause & Dugan vs. State ofAlaska, Superior Court Judge Peter Michalski
discovered in the state constitution a right to “choose a life partner.” In a decision rich
with ironies, he concluded that the state’s “failure... to provide public recognition” of a
person’s homosexual relationship is contrary to the state constitution’s right to privacy

The Senator from downtown Anchorage [Johnny Ellis] talked about what he calls the
“premature action” of this body in considering this resolution. Let me remind the
members that the state of Hawaii has dealt with this for the past four years, in litigation
going back and forth between its superior court and its supreme court. And itisjust this
year that its legislature is placing on the ballot, for a vote this fall, the very same issue.
The same will hold true in Alaska - this could be tied up for years in litigation, along with

all the costs associated with it.

Judge Michalski’s decision setin motion a chain of events that could resultin Alaska
becoming the firstand only politicaljurisdiction in the world to recognize marriage
between homosexuals. No other state in the country recognizes homosexual marriage.

The federal government, in a bill signed by President Clinton, defines marriage as being a
union that can exist only between one man and one woman. And | note this definition is
controlling on more than 3,900 sections of federal statutes and regulations. ]

Marriage is a cultural institution with profound importance. Our existing definition, or one
similar to it, is one that has served us through more than 6,000 years of recorded history. |
recognize that there have been aberrations from this, even in our country. For a short time,
inone territory, there was an experiment with polygamy. Butover time, especially in the
W estern world, this has been the tradition.

Redefining the institution of marriage - even if that were possible - raises probably
hundreds of cultural and legal questions. And | believe decisions of this magnitude should



be made either by the representatives of the people of Alaska, or the people of Alaska, not
by unelected judges.

Some have suggested that the motivation behind this resolution, and also Senate Bill 308
that we had before us two years ago, is to discriminate against homosexuals, to deny them
rights and protections they deserve under the law. Thatisjust not true.

A plain reading of the amendment shows that it offers constitutional protection to the
marriage statute that this Legislature approved by overwhelming margins. Senate Joint
Resolution 42 protects the statute we enacted in 1996 - nothing more, and nothing less.
And any otherinterpretation of the motives behind the amendment is simply not true.

The marriage relationship has enjoyed preferred status in the W estern legal tradition
because of the unique social benefits it offers. William Bennett, well-known author of the
Book of Virtues, which perhaps many of you have read or are aware of, recently wrote that

“Marriage is not an arbitrary construct; itis an ‘honorable estate’ based on the
different, complementary nature of men and women - and how they refine, support,
encourage, and complete one another.”

He further stated that the recognition of homosexual marriages “would be the most radical
step ever taken in the deconstruction of society’s most important institution.”

Mr. President, I submit that Judge Michalski is attempting to redefine something that
really is impervious to redefinition. We can no more redefine marriage than we can
redefine gender. laccept thavreality. Judge Michalski does not. And thatis why we are

here today.

Some critics have said that if this amendment is sent to Alaska’s voters for ratification, it
will lead to a long, divisive debate with a lot of hateful rhetoric. | respectfully disagree - it

doesn’t need to be that way.

In the last month, I’'ve had the opportunity to participate in statewide debates on this
subject. One of them was on television, and one yesterday was.on radio. | debated a
[homosexual] activist, an attorney from Anchorage who is a very intelligent woman, and
we were able to conduct a debate that was civil. And for the most part, the questions from
people who called in were the same, even when people had strong beliefs on the issue.

W e’ve seen that people can get very emotional aboutissues before the Legislature. But
that’s not a reason for not taking on an issue. In fact, | believe that this issue has probably
generated more messages, more calls, more interest than anything else that we have hefore

the Legislature today.



The issue of marriage is clearly important to many Alaskans. The people of Alaska
deserve a chance to discuss and debate this issue - and | believe thatit can and must be

done with civility, and with respect for the dignity of all people.

Mr. President, | thought about this, and thought about digressing into some personal
observations. It’s notalways easy to do that, hecause sometimes that strikes really close to
home. Butin light of the messages that I’ve received, and suggestions by some that |
don’tunderstand their lifestyle, that somehow I'm motivated by hate or fear, I'just want to
share something from my own past, from my own family.

| recognize that this can be, for some, a difficult issue. Although it’s a difficult issue to
take on, I supportit, as do many people in this body [the Senate]. But I do it because |
believe init. 1 bel:we thisis one of the mostimportant actions that we can take in this

Legislature.

I’ve been troubled by accusations from some critics who question my motives. |have
received hateful messages. I’ve received very, very perverse messages, some that |
wouldn’teven share with my own staff, they were so bad. | don’tattribute thatto e
people who are in the gallery today who are watching this, or perhaps the people wuo are
watching on TV. | believe thatis the result of a very few people, and I also recognize that
there are people who are supporters of this who are capahle of doing the same thing. |
don’tcondone that, I don’tencourage it, and | hope thatitdoesn’t happen.

| have a few relatives - members of my extended family - who are homosexuals. My
distant cousin is not an enemy. We love him. He’sa memberof whatwe call “Agrafena’s
children.” That’s the nan .we’ve given to our extended family. Itcomes from our Alutig
ancestor - our “great-great-great-great grandmother” who was married in Kodiak 200
years ago. And now ourextended family notonly is all around Alaska, butit’sin other

parts of the world.

| have another cousin who was a homosexual, and he recently died. And as I reflect on my
adult life, 1 can think back in recent years to three men who were friends of mine who
were homosexuals. Andunfortunately, all three of them are dead today. Two of them died

of AIDS, tragically.

In the past decade, I've made the acquaintance of another man who formerly was a
homosexual, buthe abandoned that lifestyle. Sadly, he too is dying of AIDS.

| mention these things, because | believe it’simportant for the public - and for us - to
understand that we don’t operate in a vacuum or debate those issues in a vacuum. | doubt
there is a single member of this Senate who doesn’thave a friend or relative who is a



homosexual. Buteven when we disagree with the moral choices another person makes,
our relationship can still be rooted in love.

However, itis a false compassion to suggest that tolerance requires us to publicly
recognize and sanction and confer special benefits on homosexual relationships.

| know there is an article in this morning’s Anchorage paper about poll results. Recent
polls tell us that 70 percent of Alaskans believe marriage should be limited to a union of

one man and one woman.

| believe itis notappropriate for one superior courtjudge, and perhaps as few as three
Supreme Courtjudges, all unelected, to redefine the institution of marriage and force it
upon the 70 percent of Alaskans who don’t wantit redefined.

I’Il close by reflecting on the words of Judge Andrew Kleinfeld on the Ninth Circuit Court
of Appeals. | believe | shared this quote with the Senate earlier this year. In a dissenting

opinion last year, he said: -

“The Founding Fathers did not establish the United States as a democratic
republic so thatelected officials would decide trivia, while all great questions would

be decided by thejudiciary.”

Mr. President, the definition of marriage is indeed one of the great questions of our time.
It deserves to be resoived by the people and their elected representatives. SJR 42 will

allow that process to happen. lencourage all my colleagues to supportit.

it



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

JAY BRAUSE and GENE DUGAN

Plaintiffs
VS r e ceived
BUREAU OF VITAL STATISTICS, 198
ALASKA DEPARTMENT OF HEALTH FEB 02
& SOCIAL SERVICES, and the Attorney
ALASKA COURT SYSTEM, Junaau

Defendants

Case No. 3AN-95-6562 CI

MB1QBAWUM. ANP...ORDER

Plaintiffs Jay Brause and Gene Dugan are men who sought and
have been denied a license to marry each other by the State of
Alaska. They subsequently filed a complaint against the Bureau of
Vital Statistics, the Alaska Department of Health and Social
Services, and the Alaska Court System. Plaintiffs' action seeks
a declaration establishing that the relevant statutes prohibiting
same-gender marriage violate Alaska's Constitution, and an
injunction that prevents the sti.'ie from applying or enforcing the
statutes. The parties both move for summary judgment. The
plaintiffs seek a ruling on the level of scrutiny to be applied in
review of ths Marriage Code; the defendants move for complete
summary judgment. The parties agree that the decisions before the
court are purely issues of law.

The plaintiffs' present motion for summary judgment seeks a
decision that the Code's prohibition implicates the privacy and

equal protection provisions of the Alaska Constitution, thus

Exhibit.. A page | alfa



requiring a showing of a compelling state interest to withstand
plaintiffs* claim that the Code's ban on same-sex marriage is
unconstitutional.

The court finds that marriage, i.e., the recognition of one's
choice of a life partner, is a fundamental right. The state must
therefore have a compelling interest that supports its decision to
refuse to recognize the exercise of this fundamental right by those

who choose same-sex partners rather than opposite-sex partners.

STATEMENT OF FACTS
On August 4, 1994, Mr. Brause and Mr. Dugan completed and
filed an application for a marriage license. The Office of Vital
Statistics denied the application. Presiding Judge Karl Johnstone
had previously issued a policy directive stating that "a marriage
license shall not be issued for the purpose of marrying two persons
of the same sex™ since "marriage between two persons of the same
sex is not contemplated by our statutory scheme.” The parties
agree that the directive correctly interpreted the Marriage code
as it existed at the time and that it is consistent with recent
amendment of the Code.
Except for being of the same sex, plaintiffs have met all

statutory requirements for obtaining a marriage license.-

DISCUSSION
The current provision of the Alaska Marriage Code, A.S.
25.05.011(a), states: "Marriage is a civil contract entered into
2
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by one nan and one woman that requires both a license and a
solemnization.” A.S. 25.05.013 adds:
(a) A marriage entered into by persons of the
same sex, either under common law or wunder
statute, that is recognized by another state
or foreign jurisdiction is void in this state,
and contractual rights granted by virtue of
the marriage, including its termination, are
unenforceable in this state.
(b) A same-sex relationship may not be
recognized by the state as being entitled to
the benefits of marriage.

Brause and Dugan argue that the statutory ban on same-sex
marriage violates the Alaska Constitution's guarantee of the right
to privacy and equal protection.

The plaintiffs' motion challenges the very definition of
marriage found in the Code. Though that definition contains
notions with which many are familiar, for example, that marriage
means the wunion of one man and one woman, that is not the end of
the inquiry. Indeed, it is the definition of marriage itself which
the court must test as a result of plaintiffs' challenge. It is
not enough to say that "marriage is marriage™ and accept without
any scrutiny the law before the court. It is the duty of the court
to do more than merely assume that marriage is only, and must only
be, what moet are familiar with. In some parts of our nation mere
acceptance of the familiar would have left segregation in place.
In light, of Brause and Dugan's challenge to the constitutionality
of the relevant statutes, this court cannot defer to the

legislature or familiar notions when addressing this issue.

Before addressing the privacy and equal protection claims



presented, it is useful to first review the basic role of the state
in marriage.

The state issues marriage licenses, solemnizes marriages and
keeps a docket of applications for marriage licenses available for
public review. The state also distributes basic information to
applicants about the effects alcohol, drugs and battering can have
upon a fetus. Other than that, the state does not become involved,
except to require that the applicants be at least 18 years of age
or, if minors, have the proper consents or be on active duty with
the armed services. The Marriage Code now specifically prohibits
same-sex marriage, bigamy and marrying anyone closer than one’'s
first cousin. Applicants for marriage are under a duty to swear
that the contemplated marriage meets the requirements of the law,
give their names, relationship, occupations, ages (and, where
appropriate, guardians), and give descriptions of any prior
marriages and their dissolutions. The issuing officer has a duty
to issue the license if ™"all requirements are met and there is no
legal objection to the contemplated marriage, and neither party is
under the influence of intoxicating liquor or otherwise incapable
of understanding the seriousness of the proceeding . . ." A.S.
25.05.111. The license is to issuo after a three day waiting
period and is good for three months thereafter. A.S. 25.05.091;
A.S. 25.05.121.

This description of the state*3 role in marriage focuses on
the establishment of the marriage itself and is not inclusive, nor

is it intended to be, of the many rights and consequences
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established by the state on behalf of those who are married, once
married, the state provides benefits and imposes duties that are
significant and valuable to society as well as to the individual
members of the marriage. For a list of statutory benefits of
marriage, see the appendix to plaintiffs’ reply brief identified
as "Revised Exhibit 4." Further evidence of the importance of
marriage and the issuance of marriage licenses is found in A.S.
25.05.331 which makes it a misdemeanor to willfully and wrongfully
refuse to issue a license.

Once the role of the state in creating and acknowledging
marriages is recognized, the next step is to determine whether the
state is infringi ig constitutionally protected rights in the way
it exercises its power over marriage. The court must now test the
legal definition of marriage to determine whether the definition
itself, t definition that excludes persons of the same sex who want
to marry, is constitutional. As further discussed below, the same
principle that requires the state to have a compelling purpose
before it can dictate choices related to personal appearance,
requires the state to have a compelling purpose before it can

define marriage to exclude partners of the same sex.

Ai..Right Xg Privacy

Alaska amended its Constitution in 1972 to explicitly

guarantee the right to privacy. Article I, Section 22 reads in

part: "The right of the people to privacy is recognized and shall

not be infringed.” Brause and Dugan contend that, insofar as the
5 A
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above <cited statutes prevent same-sex marriage, they violate
Alaska's guarantee of the right to privacy.

Brause and Dugan cite two primary cases for their argument
that a prohibition of same-sex marriage implicates an Alaskan's
constitutional right to privacy. In Breese v. Smith. 501 P.2d 159
(Alaska 1972), the Alaska Supreme Court invalidated a high school
hair length limitation and stated thau the core of the concept of
liberty is the right to control one's personal appearance or, more
broadly, the right to be let alone. 501 P.2d at 166-67. Because
the hair length requirement implicated such an important right, the
Supreme Court required the school to show a compelling interest for
its existence. When the school was unable to do so, the limitation
was struck down.

Secondly, Brause and Dugan cite Ravin v. State. 537 P.2d 494
(Alaska 1974). The court in :*avin recognized a fundamental right
to privacy in one's home ami declared unconstitutional a state
statute that prohibited marijuana possession by an adult for
personal use in the home.

The plaintiffs' contention that their privacy is violated by
a refusal of the State of Alaska to recognize and allow their

marriage may not instinctively conform to common connotations of

privacy, since, after all, they seek public recognition of a same-
sex marriage. Privacy is commonly understood to mean seclusion,
secrecy, or being left to one's personal affairs. These

connotations of privacy may seem to make plaintiffs' claim of

violation of privacy self-defeating, as the making public of a
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relationship is not what one thinks of as the right to be let
alone. Here Brause and Dugan claim a right to state recognition
of their relationship. What they seek is clearly a public act and
important for its public nature as much as for the other legal
consequences which attend it.

Griswold v. Connecticut. 361 U.S. 479 (1965), demonstrates
how government regulation can intrude improperly into the personal
zone of intimacy protected by privacy. There the Supreme Court
found that the state's prohibition of the distribution of
information regarding contraceptives interfered with the right of
marital partners to make intimate personal decisions about
conceiving children and practicing birth control. The Court struck
down the law for being an impermissible encroachment on the right
to privacy. However, in Alaska, the history of the cases
interpreting the right to privacy demonstrate that very public
conduct may also be protected by the right to privacy, and that the
right to privacy reaches beyond simple protection from government
intrusion into one's intimate affairs,

Breese is an example of how government regulation improperly
encroached on the exercise of the right to privacy and the public
ramification* of that right. The Court held that hair length
requirement* of a public school interfered with the fundamental
right of the student to determine his own personal appearance.
According to th* Court, the government could not interfere with the
fundamental right to determine one's personal appearance - a right

protected by privacy - without demonstrating a compelling state
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interest. Though how one looks is a very public ract, the decision
about one's personal appearance is personal, and therefore

protected by the right to privacy.

At stake here is whether same-sex marriage can be denied by

the state without violating fundamental rights, including the
fundamental right to privacy. It is wundisputed that marriage
between persons of opposite gender is a fundamental right. See.
e»q«, Sriswold; Loving v. Virginia. 388 U.S. 1 (1967). The

guestion presented by this case is whether the personal decision
by those who choose a mate of the same gender will be recognized
as the same fundamental right. Clearly, the right to choose one's
life partner is quintessentially the kind of decision which our
culture recognizes as personal and important. Though the choice
of a partner is not left to the individual in some cultures, in
ours it Li no one else's to make. Indeed, the marriage license
and the marriage ceremony themselves make clear that this must be
a choice freely made by the individual. Certainly the choice of
a life partner is as important and personal as the choices involved
in determining one's personal appearance.
When the Supreme Court of Hawaii in Baehr v Lewin. .52 P.2d

44 (Hawaii 1993), addressed same-sex marriage, it noted that:

[W]e do not believe that a right to same sex

marriago is so rooted in the traditions and

collective conscience of our people that

failure to recognize it would violate the

fundamental principles of liberty and justice

which lie at the base of all our civil and
political institutions

352 P .2d at 57



The Hawaii court could reach such a conclusion because of tne
guestion it chose to ask. It is self-evident that same-sex
mnrriage is not "accepted"™ or "rooted in the traditions and
collective conscience” of the people. Were this not the case,
Brause and Dugan and the plaintiffs in Baehr would not have had to
file complaints seeking precisely this right. The relevant
guestion is not whether same-sex marriage is so rooted in our
traditions that it is a fundamental right, but whether the freedom
to choose one's own life partner is so rooted in our traditions.

Here the court finds that the choice of a life partner is
personal, intimate, and subject to the protection of the right to
privacy. Failure of the state to provide public recognition of
that private choice, whether it is the choice of a life partner of
the opposite sex or of the same sex, is analogous to the
unwillingness of the school in Breese to allow the presence of a
student who made a personal choice to wear long hair.

Government intrusion into the <choice of a |life partner
encroaches on the intimate personal decisions of the individual.
This the Constitution does not allow unless the state can show a
compelling interest "necessitating the abridgment of the

constitutionally protected right.” Breese at.5ul P.2d at 170.

B. Equal Protection
Brause and Dugan also assert that the relevant statutes deny
them their rights as Alaskans to equal protection under the laws.

Article 1, Section 1 of the Alaska Constitution provides:
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Inherent Rights. This constitution is
dedicated to the principles that all persons

have a natural right to life, liberty, the
pursuit of happiness, and the enjoyment of the
rewards of their own industry; that all

persona are equal and entitled to equal right,
opportunities, and protection under the law;
and that all persons have corresponding
obligations to the people and to the State.
Article 1, Section 3 goes on to prohibit the denial of civil
rights on the basis of certain classifications:

Civil Rights. No person is to be denied the

enjoyment of any civil or political right
because of race, color, creed, sex or national
origin.

Whether a law violates the equal protection guarantees of the
Alaska Constitution is determined by using the "sliding scale" test

explained in State Dep*t of Revenue v. Cosio. 858 P.2d 621, 629

(Alaska 1993):

(W]le apply a sliding scale wunder which the
applicable standard of review for a given case
is to be determined by the importance of the
individual right asserted and by the degree of
suspicion with which we view the resultant
classification scheme. As the right asserted
becomes more fundamental or the classification
scheme employed becomes more constitutionally
suspect, the challenged law 1is subjected to
more rigorous scrutiny at a more elevated
position on our sliding scale.

[Citations omitted]J,

Breus* ?nd Dugan argue that the statutes prohibiting same-
sex marr£$g»should'be at the highest end of the sliding scale, and
therefore require the most rigorous scrutiny, because they
implicate the fundamental right to marry and because the

classification scheme is based on sex.

10
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L._ The Fundamental Right .to. Choose One'ss Life Partner

Thar® is no dispute that the right to nidrry is recognized as
fundamental. Today the court has recognized that the personal
choice of a life partner is fundamental and that such a choice may
include persons of the same sex. When the United States Supreme
Court first characterized the right to marry as fundamental in
Skinner v. Oklahoma ex rel. Williamson. 316 U.S. 535 (1942), it
linked the right to marry to the right to procreate, being faced,
as it was, with a case involving the sterilization of prisoners.
Similarly, in Zablocki v. Redhail. 434 U.S. 374 (1977), the court
was faced with a law that required a marriage applicant to prove
he was up to date on his child support for children of his previous
marriage before he could obtain a marriage license. The court
focused on the decision to marry and have children as deserving of
at least the protection allowed a woman in deciding whether to seek
an abortion or to raise a child in illegitimacy:

Surely, a decision to marry and raise a child

in a traditional family setting must receive
equivalent protection.

434 U.S. at 385.

The court thus recognizes that procreation has been an
important* pert of the U.S. Supreme Court's decisions that have
found th*-right to marry fundamental. However, just as the
"decision to marry and raise a child in a traditional family
setting"™ is constitutionally protected as a fundamental right, so
too should the decision to choose one's life partner and have a

recognized nontraditional family be constitutionally protected.

11
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It is the decision itself that is fundamental, whether the decision
results in a traditional choice or the nontraditional choice Brause
and Dugan seek to have recognized. The same constitution protects
both.

Thus, today's decision finds a person's choice of life partner
to be a fundamental right. The consequence of this decision i3
that any limitations on this right are subject to the strict
scrutiny standard established by the Alaska Supreme Court.

2, Classification Based on Sex

The court, having found the decision to choose one's life
partner to be a fundamental right, has concluded that the strict
scrutiny test applicable to fundamental rights applies to its
review of the State's prohibition of same-sex marriages.

Were the right to choose one's life partner not fundamental,
the court would need to determine whether the Code raised
classification issues. Were this issue not moot, the court would
find that the specific prohibition of same-sex marriage does
implicate the Constitution's prohibition of classifications based

on sex or gender, and the state would then be required to meet the

intermediate level of scrutiny generally applied to such
classifications™ That this is a sex-based classification can
readily b»demonstrated: if twins, one male and one female, both
wished to' aarry a woman and otherwise met all of the Code's

reqguirements, only gender prevents the twin sister from marrying

under the present law. Sex-based classification can hardly be more

obvious.
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£f ELUSION
Having found that the Marriaga code implicates constitutional
provisions, the court grants the plaintiffs' motion for summary
judgment. The state's motion for summary judgment is denied.
The parties are directed to set necessary further hearings to
determine whether a compelling state interest can be shown for the
ban on same-sex marriage found in the Alaska Marriage Code.

IT IS SO ORDERED.

PErfck A. MICHALSKI
Superior Court Judge
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SIJR 42 TESTIMONY
HOUSE FINANCE COMMITTEE
May, 1998

My name Is Marsha Buck and | am here to ask you to OPPOSE SJR 42. I am

the co-chair of PFLAG Juneau. PFLAG stands for Parents, Families, and
Friends of Lesbians and Gays. There are four active and growing PFLAG

chapters here in Alaska. | am involved in PFLAG because | have a very

wonderful, very bright bisexual daughter.

My daughter, Lys, is a foods microbiologist. She graduated from Chugiak

High School up in Eagle River as salutatorian of her class. She met her

Liz, when she was at Oklahoma State finishing her masters

partner,
degree. We could not have wished for a better spouse for our daughter.
Liz is also bright and talented. She is a plant geneticist, a musician, and

she makes gorgeous quilts. Lys and Liz are responsible women, active

church members -- your ideal citizens.

Lys and Liz have done nothing to deserve hateful name calling. They have

done nothing to warrant the possibility that they could lose theirjobs

without recourse to the law. They have done nothing to deserve the fact

that neither of them can get health benefits from their jobs that cover

them both. They have done nothing to deserve all the legal hassle and IRS

hassle they are going through right now simply because they are buying

their first home together. They have done nothing to deserve removal of

their basic rights under the constitution, such as SJR 42 proposes.

Alaskans don't need to support same sex mamage to be able to see

discrimination when it stares us in the face. Alaskans don’'t need to

support same sex marriage to be able to understand that Lys and Liz will

be hurt by the divisiveness and hateful rhetoric that will occur in our

great state if SIR 42 ends up as a ballot measure. My wonderful daughter

doesn’'t deserve what you are doing to her if you pass this resolution along.

And to be honest, ldon’'t think you der~t need or want all the heated debate

this resolution is going to continue to cause you if it is not stopped.

Please do not send SJR 42 out of this com m its
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The Alaska State Leg Islature is considering an amendment to the Alaska Constitution, titled Holizign

Senate Joint Resolution 42 (SJR 42), which would prohibit state recognition of same-sex marriages. We
believe the proposed amendment encroaches on an Alaskan's right to privacy. We also believe the proposed

. - ) " Fairbanks, p{[)
amendment would undermine the state constitution's guarantee of equal rights and opportunities for all
Alaskans. We, the undersigned, urge all Alaska state legislators to vote against SJR 42.
Signature Printed Name Mailing Address PJiono E-inall address
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This petition will become a part of (he public record. Please fax completed petitions lo (907) 585-4226 Mail originate lo Committee for Equality, PO Box 3-'202. Juneau. AK 99803
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The Alaska State Legislature isconsidering an amendment to the Alaska Constitution, titled
Senate Joint Resolution 42 (SJR 42), which would prohibit state recognition of same-sex marriages. We
believe the proposed amendment encroaches on an Alaskan's right to privacy. We also believe the proposed
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fhe Alaska State Leg ISIatUTe isconsidering /i amendment to the Alaska Constitution, titled

Senate Joint Resolution 42 (SJR 42), which would prohil tslate recognition of same-sex marriages. Wc

believe tire proposed amendment encroaches on an Alaskan's right to privacy. Wc also believe the proposed faltianw
amendment would undermine the state constitution's guarantee of equal rights and opportunities for all

Alaskans. We, the undersigned, urge all Alaska state legislators to vote against SJR 42.
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MAlaSka State Leg|S|ature is considering an amendment to the Alaska Constitution, titled 4 /fC /t8
Senate Joint Resolution 42 (SJR 42), which would prohibit state recognition ofsame-sex marriages. We
believe the proposed amendment encroaches on an Alaskan's right to privacy. We also believe the proposed Falriaftfes At?

amendment would undermine the state constitution’s guarantee ofequal rights and opportunities for all
Alaskans. Wc, the undersigned, urge all Alaska state legislators to vote against SJR 42.
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The Alaska State Legislature isconsidering anamendmentto the Alaska Constitution, titled m '}
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Senate Joint Resolution 42 (SJR 42), which would prohibit state recognition ofsame-sex marriages. V/e N,
believe the proposed amendment encroaches on an Alaskan's right to privacy. Wc also believe the proposed (tOVA‘ M rs Pl ' J

amendment would undermine the state constitution's guarantee ofequal rights and opportunities for all
Alaskans. W, the undersigned, urge all Alaska state legislators to vote against SJR 42,
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ﬂEAIaSka Stae L@nglature is considering an amendment to the Alaska Constitution, titled

Senate Joint Resolution 42 (SJR. 42), which would prohibit state recognition ofsame-sex marriages. We
believe the proposed amendment encror ,hes on an Alaskan's right to privacy. We also believe the proposed
amendment would undermine the state constitution's guarantee ofequal rights and opportunities for all
Alaskans. We, the undersigned, urge all Alaska state legislators to vote against SJR 42.
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mNaSka State LegiS|ature is considering an amendment to the Alaska Constitution, titled
forties; AK

Senate Joint Resolution 42 (SJR 42), which would prohibit state recognition ofsame-sex marriages. Wc
believe the proposed amendment encroaches on an Alaskan's right to privacy. We also believe the proposed
amendment would undermine the state constitution's guarantee of equal rights and opportunities for all
Alaskans. Wc, the undersigned, urge all Alaska state legislators to vote against SJR 42.
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TI’EAlaSka State LegiS|ature is considering an amendment to the Alaska Constitution, titled

Senate Joint Resolution 42 (SJR 42), which would prohibit state recognition ofsame-sex marriages. We Falr/>a--nfes;
believe the proposed amendment encroaches on an Alaskan's right to privacy. We also believe the proposed

amendment would undermine the state constitution’ guarantee ofequal rights and opportunities for all

Alaskans. We, the undersigned, urge all Alaska state legislators to vote against SJIR 42.
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-n,ENaSka- Sta‘.e LegiS|ature isconsidering an amendment to the Alaska Constitution, titled

Senate Joint Resolution 42 (SJR 42), which would prohibit state rccomntion ofsamc-scx marriages. We
believe the proposed amendment encroaches on an Alaskan's rigid to privacy. We also believe the proposed

amendment would undermine the state constitution's guarantee ofequal rights and opportunities for all
Alaskans. We, the undersigned, urge all Alaska state legislators to vote against SJR 42.
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T'ENaSka. Staie LGgiSlature is considering an amendment lo the Alaska Constitution, titled

Senate Joint Resolution 42 (SJR 42), which would prohibit state recognition of same-sex marriages. We
believe the proposed amendment encroaches on an Alaskan's rigid to privacy. \» also believe the proposed
amendment would undermine the state constitution's guarantee of equal rights and opportunities for all

Alaskans. We, the undersigned, urge all Alaska state legislators to vote against SJR 42.

This petition will become a part of Ihe public record. Please fax completed petitions to (907) 586-4226. Mail originals lo Committee for Equality. PO 8ox 34202, Juneau. AK 99B03
lirbanks should save a copy and rtlum to one of Ihe following people or place: Rich Collins. Jeff Wallen. Pete Pinney. Mark Scliubauer. Lisa SlaytonJVangy KJjmg.Mari Galcreave. or Into (be Woods Bookshop



ﬂEAIaSka State LegiS|ature is considering on amendment to the Alaska Constitution, titled

Senate Joint Resolution 42 (SJR 42), which would prohibit state recognition ofsame-sex marriages. We
believe the proposed amendment encroaches on an Alaskan's right to privacy. We also believe the proposed

amendment would undermine the state constitution’s guarantee of equal rights and opportunities for all
Alaskans. We, the undersigned, urge all Alaska state legislators to vote against SJR 42.
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HENaSka Sta‘e LEgiSlature is considering an amendment to the Alaska Constitution, titled

Senate Joint Resolution 42 (SJR 42), which would prohibit state recognition of same-sex marriages. Wc
believe the proposed amendment encroaches on an Alaskan's right to privacy. We also believe the proposed
amendment would undermine the state constitution's guarantee ofequal rights and opportunities for all
Alaskans, We, the undersigned, urge all Alaska state legislators to vote against SJR 42.
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The Alaska. State Legislature isconsidering an amendment to the Alaska Constitution, titled [-~jx(Q0f) 1ISj f\ Py

Senate Joint Resolution 42 (SJR 42), which would prohibit state recognition ofsame-sex marriages. We
believe the proposed amendment encroaches on an Alaskan's right to privacy. We also believe the proposed
amendment would undermine the state constitution's guarantee of equal rights and opportunities for all
Alaskans. We, the undersigned, urge all Alaska state legislators to vote against SJR 42.
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Trie Alaska State Le g isla tulre js considering an amendment to the Alas! a Constitution, tilled |
Sonalc Joint Resolution 42 (SJR 42),f\vliich would prohibit state rccognllion ofsair ¢c-sex marriages. We
believe the proposed amendment onojunches on an Alaskan's rigid to privacy. Wo iLso believe (he proposed
amendmentwould undermine the stafo constitution's guarantee of equal rights and opportunities for all
Alaskans. Wc, tho undersigned, urge all Alaska state legislators to vote ngninstlsJR 42
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The Alaska State Legislature isconsidering an amendment to the Alaska Constitution, titled
Senate Joint Resolution 42 (SJR 42), Jhich would prohibit state recognition 0fsamec-scx marriages. Wc
believe the proposed aMENAMENt encroaches on an Alaskan's right to privacy. Wc also believe the proposed

amendment would undermine the state constitution's guarantee of equal rights and opportunities for .il
Alaskans. We, the undersigned, urge all Alaska state legislators to vote against SJR 42,
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The Alaska Slate Legislature isconsidering an amendment to the Alaska Constitution, titled
Senate Joint Resolution 42 (SJR 42). which would prohibit stale recognition ofsame-sex marriages. We
believe the proposed amendment encroaches on an AJaskan's right to privacy. Wc also beiicvo the proposed

amendment would undermine the state constitution’s guarantee ofequal rights and opportunities for all
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The Alaska State Tegisldlure is considering an amendment Lothe Alaskfi Constitution, tilled

Senate Jo:nt Resolution 42 (SJR 42). which would prohibit slate recognition of samc-scx ma nagcs. Wf
bclir" ™4 proposed amendment encroaches on an Alaskan's right to privacy. We also believe the proposed
amendment would undermine the state constitution's guarantee of equal rights and opportunities for all
Alaskans, We, Jhe undersigned, nrgt all Alaska state legislators to vot» agaiusf SJIR42.
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Thank you for the fair and just treatment in the course of this
legislative investigation of SJR42. | realize that this
legislature has already wasted much time and expense pushing this
issue in the wrong direction.

This issue arose a few months ago when judge Peter Michaelski
ruled that SB308 was unconstitutional and asked the state to
provide a compelling interest for the law. Now if Sen. Loren
Leman is correct that gay marriages w ill inevitably devastate our
society, than there must be hundreds of proven compelling reasons
for denying gay couples the right to marry. Just give one of
those reasons to the judge and its all over. The state w ill have
fulfilled the legal requirement for the statue to become law. |If
the state cannot come up with a valid compelling interest, then
there is no reason to mess with our constitution.

The Senate Republicans sure thought they had some good reasons
during their floor debate. Apparently they were afraid to submit
their reasons to a "constitutionality test" by the Alaskan
courts. They would rather leave the decision to the voters who

can be influenced by their homophobic rhetoric. Ironically t. is
ballot amendment w ill most likely also be declared
unconstitutional and thrown out by the courts. Marriage is a
civil right that cannot be determined by popular vote. It is a

fundamental right to family and fulfillment that must be
available to all members of our society equally. How would you
feel if your marriage was on next falls ballot?

Please let the courts complete their work on this issue and do
not allow constitutional amendments without reason. | urge you to
allow this resolution to remain in committee.



NATIONAL ASSOCIATION OF SOCIAL WORKERS ALASKA CHAPTER

318 4th Street, Juneau AK 99801
586-4438 Fax: 586-4439
naswak@ alaska.net

NASW Alaska Policy Statement
SJR 42

The National Association of Social Workers (NASW) strongly opposes SJR 42. This proposal to
amend the Alaska Constitution is a radical effort to restrict the privacy and freedom on one group of
Alaskans. NASW asserts that discrimination and prejudice against any group is damaging to the social,
emotional, and economic well-being of the affected group and of society as a whole. It is the position of
NASW that same-gender sexual orientation should be afforded the same respect and rights as opposite-
gender orientation. NASW recognizes that homosexuality and homosexual cultures have existed
throughout history. Homosexual people have been subject to long-standing social condemnation and
discrimination. Toward the elimination of this prejudice, NASW recommends legal and political action

to:

e work toward implementation of domestic partnership legislation at local, state, and national levels that
includes lesbian and gay people.

« encourage adoption of laws that recognize inheritance, insurance, child custody, property, and other
rights in lesbian and gay relationships.

 see election of self-identified lesbian, gay and bisexual candidates in all political jurisdictions,
as well as antidiscrimination efforts which:

e seek repeal of, and actively campaign against, any laws allowing discriminatory practices against
1( ~bian, gay and bisexual people.

e encourage broadening of affirmative action statements in state govemme-.t, social agencies,
universities, professional associations, and funding organizations to include sexual orientation.

« work toward implementation of antidiscrimination personnel policies that cover lesbhian, gay and
bisexual people within the state of Alaska.

e increase public awareness of the discrimination experienced by lesbian, gay and bisexual people and
of the contributions to society made by leshian, gay and bisexual people.



LEAGUE OF WOMEN VOTERS OF ALASKA
Resolution Number 98-1

A RESOLUTION OPPOSING SJR-42, WHICH PROPOSES AN AMENDMENT TO THE
CONSTITUTION OF THE STATE OF ALASKA, ARTICLE |, DECLARATION OF RIGHTS,

RELATING TO MARRIAGE.

W here**, the League o fWomen Voder* o f Alaska consider* the Constitution o fthe State o f Alaska a model
document that has upheld Alaskan citizens' individual liberties and fundamental rights exceedingly well;

WHtrea*, COMtJtUtion* in a democracy exist, in part, to protect the minority from the tyranny ofthe majority;

Whereas, Article I, Section 3, Civil Rights, os'the Alaska Constitution state* "No person is to be denied the
enjoymento fany civil £ drtical right because o frace, color, cited, sex, or national origin. The legislature shall

implement this section ";

Whereas, the position ofthe League o f Women Voter* o fthe United States on Citizen Rights: Individual
Liberties is: "The LWVUS believes in the individual liberties guaranteed by the C onstitution o fthe United Stales
The League is conviiKcd that individual righu now protected by the Constitution should not be wcakeood or

abridged.";

Whereas, the League's national commitmentto diversity embraces all citizens regardless o f "gender, age,
race, ethnicity, disability and sexual orientation," and the league opposes abridging anyone's right to privacy based

on membership in any o fthese groups; and

Whereas, arecent Alaskan law that restricted marriage to "one man and one woman" has been found
uncon3titu*:"<ul by a Supcikn Court ruling under Alaska's righi to privacy law,

THEREFORE, BE IT RESOLVED, that the League of Women Voters o f Alaska opposes any legislative or
other attempts to send to the vrten amendments to the Constitution ofthe S'tic o f Alaska that would restrict, delete,
or make exceptions to rights and liberties in plaoe in the current Alaska Ccr tiitution dated January 1, 1998.

FURTHER, BE IT RESOLVED, thatthe League ofWomen Voters of Alaska support* equality of
opportunity for all citizens. League rejects amendments in the Alack* Constitution that would make *oma groups o f
Alaskan citizen* less equal than others and/or that would day whole groups o fcitizens the same rights and
responsibilities enjoyed by other citizens.

FURTHER, BE IT RESOLVED, that the League ofWomen Voters o f Alaska opposes legislative attempts
tc pass SJR-42, a bill to amend the Alaska Constitution rather than uphold the Superior Court finding. T I* League
opjvaca SJR-42 and any law or ballot measure intended to undercut or overturn court decisions which maintain the
basic privacy rights o fAlaskan citizens.

PASSED on April 19, 1998, by the delegates o fthe League o fWomen Voters o fAlaska State Convention
held m Kenali, Alaska.

JI?

W ild* G. Hudson, President
League ofWomen Voters o f Alaska
ATTEST:

Card C. Dickason, Secretary pro tem
League o f Women Voters o fAlaska
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League of Women Voters of Alaska
1542 East 27th Avenue, Anchorage, AK 99508 - Phone/Fax: 272-0366

FAX TRANSMITTAL - Two pages

April 22, 1998

The Honorable Alan Austexman
Alaska State Legislature

State Capitol (MS 3100)
Juneau, AK 99801-1182

Fax (907) 465-4956

Dear Representative Austerman:
Transmitted herewith is resolution No. 98-1 passed by the delegates of the League
of Women Voters of Alaska at our State Convention which was held in Kenai on

April 17-19. 1998

The League respectfully requests that the Legislature defeat SJR-42. and that you not
place this proposed amendment to the Alaska Constitution on the ballot

Sincerely yours,

Wilda G Hudson, President
League of Women Voters of Alaska
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Chairman Hanley and Chairman Therriault,
Thank you for allowing us this opportunity to provide this testimony on SJR 42.

My name is Richard Kemnitz and | am speaking on behalf of the Social Action Committee of the
Unitarian Universalist Fellowship of Fairbanks. We are opposed to this measure as it is
contradictory to the following Unitarian Universalist Association Principles and Purposes which we

covenant to affirm and promote:
The inherent worth and dignity of every person;
Justice, equity, and compassion in human relations;

Acceptance of one another and encouragement to spiritual growth in our congregations;

A free and responsible search for truth and meaning;

The right of conscience and the use of the democratic process within our congregations and in
society at large;

The goal of world community with peace, liberty, and justice for all;
Respect for the interdependent web of all existence of which we are part;

In accordance with these principles the General Assembly of the Unitarian Universalist
Association passed resolutions in 1984 and again in 1996 affirming Ceremonies of Union between

members of the same sex.
We urge you to vote no on SJR 42.

Richard Kemnitz

Social Action Committee

Unitarian Universalist Fellowship of Fairbanks
P.O. Box 84734

Fairbanks, AK 99708

907-457-9009

rkemnitz@ polarnet.com
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