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Alaska Court System 
Fiscal Analysis 
HCS CSSB 41 (JUD)

HCS CSSB 41 (JUD) creates a privilege from disclosure and use in evidence for 
information contained in an environmental audit in certain civil actions or 
administrative proceedings. If a person or entity asserts the privilege, the opposing 
party would need to request an in-camera review of the information, in order to 
determine if the information is not privileged and must be disclosed.

An in-camera review of this nature can be extremely time consuming; many 
environmental audits are composed of tens of thousands of pages of documents. 
Cases in which an in-camera review is requested may require large amounts of time 
for pretrial proceedings. However, according to the Department of Law, the latest 
version of SB 41 can be expected to simplify the privilege process compared with 
earlier versions of the bill, and privilege cases may not show up in court for three to 
five years following enactment. Accordingly, this note does not speculate on costs. 
Should there be an impact, however, the court system may need to return to the 
legislature for funding.

Note that many privilege cases not involving the state will also be litigated, such as 
cases in which the plaintiff is a private citizen, an environmental organization, or a 
municipality. Accordingly, the court system will actually see far mora cases than the 
cases which impact Law.
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Alaska Court System
Fiscal Analysis 
CSSB 41 (FIN)

CSSB 41 (FIN) creates a privilege from disclosure and use in evidence for information 
contained in an environmental audit in certain civil actions or administrative 
proceedings, if a person or entity asserts the privilege, the opposing party would 
need to request an in-camera review of the information, in order to determine if the 
information is not privileged and must be disclosed.

An in-camera review of this nature can be extremely time consuming; many 
environmental audits (a term broadly defined in the legislation) are composed of tens 
of thousands of pages of documents. Cases in which an in-camera review is 
requested will require large amounts of time for pretrial proceedings. According to the 
Department of Law, the privilege could be litigated in approximately three to six cases 
involving contaminated property each year. These are complex cases in which an 
environmental audit was probably performed. Law estimates that it will take an 
average of 50 hours to litigate the privilege issue in those contamination cases in 
which a privilege is asserted. Contaminated property cases are but one example; the 
privilege can be expected to be claimed in a handful of contested DEC permit cases, 
as well as in other cases. Law has also advised that in some cases, the court system 
will need to retain scientific end technical experts to assist in evaluating audit reports.

Due to the complexity of the legislation and the ambiguity of several of its provisions, 
Law anticipates substantial litigation and appeals resulting from passage of CSSB 41 
(FIN), particularly regarding the privilege. It has also indicated a need for additional 
attorney resources to handle the state involvement in the litigation and appeals. Note, 
however, that many privilege cases not involving the state will also be litigated, such 
as cases in which the plaintiff is a private citizen, an environmental organization, or 
a municipality. Accordingly, the court system will actually see far more cases than 
the cases which impact Law and DEC. This fiscal note reflects contractual costs for 
a discovery master to handle the in-camera review of documents, as well as the 
greater clerical costs associated with cases involving extremely large amounts of 
documents, ft does not reflect costs for increased litigation and appeals resulting 
from the complexity and ambiguity of the bill.
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FISCAL NOTE
S T A T E  O F  A L A S K A
1997 L E G I S L A T I V E  S E S S I O N

B I L L  N O .  H C S  C S S B ;  41 (JUD)

'A n  A c t  re la t ing  to  e n v i r o n m e n t a l  a u d i t s  to
R e v is io n  D a t e :
Tit le:
d e t e r m i n e  c o m p l i a n c e  w i t h  c e r t a in  l a w s ,  p e rm i t s ,  a n d  r e g u la t i o n s ."  
S p o n s o r :  S e n a t o r  L em an
R e q u e s t e r :

D ep t .  A f fe c te d :  
ŜRU: 1
C o m p o n e n t :

D e p a r tm e n t  of Law
Civil Division________
E n v iro n m e n ta l  Law

H r s o  F in a n c e  C o m m i t te e

E xpend itu res/R evenues

COMPONENT SERIAL NO. 

( T h o u s a n d s  o f  D o l la r s )

2092

OPER A TIN G  EXPENDITURES FY 9 8 FY 9 9 FY 0 0 FY 01 FY 0 2 FY 0 3
PE R S O N A L  SERVICES
TRAVEL
C O N T R A C T U A L
SU PPLIES
E Q U IPM E N T
LA N D  & S T R U C T U R E S
G R A N T S ,  C L A IM S
M IS C E L L A N E O U S

8.8 8.8 8.8 8.8 8.8 8.8
0.1 0.1 0.1 0.1 0.1 0.1
1 .3 1 .3 1 .3 1 .3 1 .3 1 .3
0.2 0.2 0.2 0.2 0.2 0.2

T O T A L  O P ER A TIN G 1 0 . 4 1 0 . 4 1 0 . 4 1 0 . 4 1 0 . 4 1 0 . 4

CAP ITAL  EXPEND ITURES

|C H A N G E  IN R E V E N U E S /

FUND  SOURCE (T h o u sa n d s  o f  Dollars)
1 0 0 2  F e d e ra l  R e c e ip t s
1 0 0 3  GF M a t c h
1 0 0 4  GF
1 0 0 5  G F /P r o g r a m  R e c e ip t s
1 0 0 6  G F /M H T IA  
O t h e r

1 0 . 4 1 0 . 4 1 0 . 4 1 0 . 4 1 0 . 4 1 0 .4

T O . A L i b . 4 1 0 . 4 1 0 . 4 1 0 . 4 1 0 . 4 1 0 .4

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  IF Y 9 7 )  c o s t :  I  

POS IT IONS

0.0

FULL-TIME 0 0 0 0 0 0
PA R T-TIM E
T EM PO R A R Y

ANALYS IS : (Attach a separate page if necessary)

T h i s  b i l l  c r e a t e s  a n e w  e v id e n t ia r y  p r iv i l e g e  t h a t  a l l o w s  e n v i r o nm e n t a l  a ud i ts  to b e  kep t  c o n f id e n t ia l  in c iv i l  a nd  
a d m in i s t r a t i v e  (not c r im in a l)  c a s e s .  It a ls o  g r a n t s  im m u n i t y  f rom  c iv i l  a nd  a dm in is t r a t i v e  p e n a l t ie s  for p e rs o n s  
w h o  v o lu n t a r i l y  d is c l o s e  a v i o la t io n  o f  an  e n v i r o n m e n t a l  l a w  or w h o  d is c lo s e  in f o tm a t io n  tha t le ad s  to th e  
d is c l o s u r e  o f  a v i o l a t io n  o f an  e n v i r o n m e n t a l  l a w .  " E n v ir o nm en ta l  law *  is d e f in e d  to  in c lu d e  federa l a nd  s ta te  
e n v i r o n m e n t a l  l a w s  im p le m e n t e d  b y  t h e  D e p a r tm e n t  o f  E n v i r o nm e n ta l  C o n s e r v a t io n  a nd  re la ted  m u n ic ip a l  
o r d i n a n c e s .

A u d i t  P r iv i l e g e .  T o  b e  p r iv i l e g e d ,  th e  a u d i t  r e p o r ts  m u s t  be  vo lu n ta r y ,  c o n f id e n t ia l ,  in te rn a l ,  a nd  re t ro sp ec t iv e .  
I n f o rm a t i o n  r e q u ir e d  t o  b e  re po r te d  u n d e r  a  l a w ,  p e rm it ,  c o n t r a c t  or lease , or i n f o rm a t io n  g a th e red  in d e p e n d e n t ly  
o f  t h e  a u d i t  a re  n o t  c o v e r e d .  In  a d d i t io n ,  i f  t h e  s ta te  c a n  p r o v e  tha t  o n e  o f  t h e  b i l l ' s  e x c e p t io n s  a pp ly ,  t h e n  a 
c o u r t  m a y  r e q u i r e  d is c lo s u r e .

> ,r>n r t iA A s - K .  i  ^
an/idea D iv is io n  \ s  ,_____

P r e p a r e d  b y :
D iv ision :

J o a n  M. K a s s o n  
A d m in is t r a t iv e  Se rv

A p p r o v e d  b y  C o m m is s io n e r :  
A g e n c y :  ________ D e p a r t m e n t  o f  L aw

Bruce M . Butelho, Attorney General

P h o n e :
D a t e /

D a te :

465-5370
4/1 1/97

4/1 1/97

(Rev 10/96) 97f isno .x ls/D8R
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A N A L Y S IS  C O N T IN U A T IO N :

Im m u n i t y .  A p e r s o n  w h o  v o lu n t a r i l y  d is c lo s e s  a v io la t io n  o f  an  e n v i r o n m e n t a l  la w ,  or w h o  d is c lo s e s  fa c ts  th a t  
c o n s t i t u t e  a v i o la t io n ,  w o u ld  b e  im m u n e  from a dm in is t r a t i v e  or c i v i l  p e n a l t ie s .  T h e  v io la t io n  m u s t  b e  c o r r e c te d  
w i t h i n  90 d a y s ,  o r  p u r s u a n t  to  i.  c om p l ia n c e  a g r e em e n t  th a t  a l l o w s  for c o r r e c t io n  w i t h in  a r e a s o n a b le  t im e ,  for 
im m u n i t y  to  a p p ly .  Im m u n i t y  is  n o t  a va i la b le  for v io la t io n s  tha t  r e su lt  in s u b s ta n t ia l  p e rsona l in ju ry  o n  s ite , or 
s u b s t a n t ia l  p e r s o n a l ,  p r o p e r ty ,  o r e n v i r o nm e n t a l  in ju ry  o f f s i t e .  T h e  term  "subs tan t ia l"  is n o t  d e f in e d .  T h is  b i l l 
a l l o w s  for t h e  m i t ig a t io n  o f  p e n a l t ie s  for p e o p le  w h o  do  n o t  q u a l i f y  for im m u n i t y .

Legal Issues Resulting in Fiscal Impact

S T A T E  O F  A L A S K A  B I L L  N O .  HCS CSSBi 41 (JUD)
1 9 9 7  L E G I S L A T I V E  S E S S I O N

T h is  is a n e w  a rea  o f  l a w ,  a n d  it w i l l  b e  n e c e s sa ry  to  p r o v id e  a d v i c e  to s ta te  a g e n c ie s  and  o f f ic ia ls  r e g a rd in g  
im p l e m e n t a t i o n .  W e  a n t i c i p a t e  a d d i t io n a l  le ga l a s s is t a n c e  w i l l  b e  re qu ir ed  for a f f e c te d  a g e n c ie s ,  s u c h  as  the  
D e p a r tm e n t s  o f  E n v i r o n m e n t a l  C o n s e r v a t io n ,  Na tu ra l R e s o u r c e s ,  F is h  and  G a m e ,  a n d  T ra n spo r ta t io n  a n d  P u b l ic  
F a c i l i t i e s  t o  n e g o t ia t e ,  d ra ft , a n d  r e v ie w  p e rm its ,  le a se s , c o n t r a c t s  r e g u la t io n s ,  a nd  o th e r  d o c u m e n t s  to  e n s u r e  
tha t  a d e q u a t e  c o m p l i a n c e  in f o rm a t io n  is b e in g  g a th e re d  a n d  m a in t a in e d  to  m e e t  t h e  s ta te 's  r e g u la to ry  a n d  
p ro p r ie ta r y  r e s p o n s ib i l i t i e s ,  t h e  a g e n c ie s  w i l l  a lso  re qu ir e  a d v i c e  a b o u t  w h a t  in f o rm a t io n  is p r iv i le g e d  a n d  a b o u t  
p u b l i c  r e c o r d s  r e q u i r em e n t s .  W e  a lso  a n t ic ip a te  p r o v id in g  a d v i c e  to  the  D e p a r tm e n t  o f E n v i r o nm e n ta l  
C o n s e r v a t i o n  o n  t h e  b i l l 's  im p a c t s  o n  p rog ram s  th a t  requ ir e  fed e ra l a p p ro v a l ,  in c lu d in g  th e  air q u a l i t y  a n d  
d r in k in g  w a t e r  p ro g ram s .  Fo r e x am p le ,  w e  e x p e c t  tha t  t h e  A t t o r n e y  G en e ra l ' s  O f f i c e  w i l l  b e  c a l le d  u p o n  to 
p r e p a re  w r i t t e n  lega l o p in i o n s  to  r e s p o n d  to  in q u ir ie s  a n d  c o n c e r n s  b y  t h e  U n i t e d  S ta tes  E n v i r o n m e n t a l  
P r o t e c t io n  A g e n c y .  W e  e s t im a t e  tha t  H C S  C S S 8  41 (JUD) w i l l  r e su l t  in a n  in c r e a s e d  120 h o u rs  o f  a t t o r n e y  
t im e  p e r  y e a r  in  a id-to-agency m a t te rs .

U s in g  t h e  d e p a r tm e n t ' s  s t a n d a r d  a t to rney  c o s t  s c h e d u le  ($87/hour), w h i c h  in c lu d e s  c le r ica l s u p p o r t ,  
c o m m u n i c a t i o n s ,  s p a c e ,  s u p p l i e s ,  d a ta  p ro c e s s in g ,  a n d  o th e r  n o rm a l  o v e r h e a d  e x p e n s e s ,  th e  a n t i c ip a t e d  
in c r e a s e  in  a id-to-agency c o s t s  w o u ld  b e  $ 10,440 ($87 x 120 hours ) .

Q u e s t i o n s  a b o u t  t h e  s c o p e  o f  t h e  p r iv i le g e  and  im m u n i t y  m a y  a ls o  ar ise  in  d is p u t e d  m a tte rs . A n  a g e n c y  m a y  
h a v e  t o  d e f e n d  t h e  e x e r c is e  o f  le g i t im a te  g o v e r nm e n t a l  f u n c t io n s  a g a in s t  a c la im  tha t  the  a g e n c y  is im p r o p e r ly  
u s in g  p r i v i l e g e d  in f o rm a t io n .  It  is  n o t  p o s s ib le  to  a c c u ra te ly  q u a n t i f y  th e  in c r e a s e d  co s t  to l i t ig a te  t h e  a u d i t  
p r iv i l e g e  a n d  im m u n i t y  p r o v i s i o n s  o f  th is  b i l l ,  in  part b e c a u s e  t h e  p r iv i le g e  m a y  b e  a sserted  in  al l t y p e s  o f  c iv i l  
a n d  a d m in is t r a t i v e  p r o c e e d in g s ,  w i t h  t h e  e x c e p t i o n  o f  w o rke rs '  c o m p e n s a t io n  a n d  p ip e l in e  tar iff p r o c e e d in g s ,  
a nd  n o  e s t im a t e  is i n c lu d e d  in  t h is  f is ca l n o te .  N o n e t h e l e s s ,  if  it b e c o m e s  n e c e s s a r y  to  l i t ig a te  q u e s t io n s  
r e g a rd in g  t h e  p r iv i le g e ,  w e  e x p e c t  a m in im u m  o f  $10,000 in  in c r e a s e d  a t to rn e y  t im e  per c a s e ,  i n  a d d i t io n ,  
w h e r e  s c i e n t i f i c  or t e c h n i c a l  in f o rm a t io n  is i n v o l v e d ,  it m a y  b e  n e c e s s a r y  to  re ta in  e xpe r ts  to a s s is t  in  t h e  
l i t ig a t io n .
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FISCAL NOTE No. _5_
STATE OF ALASKA u d f V « k » :^ < S P > H
1997 T EGISLATTVE SESSION

(S) Publish Date: 3f>2S t '
Raviaion Date: D»pt. Affected: Health and Social Service*

Title: R t la r iP t  to environmental auditj to determine compliance 
with certaia taw*, permit*, and r ̂ ulationa.

8RU: Medical Assistance

Sponsor: Lemaa
Component: Medicaid Facilities

Requeitor: Senate Judiciary
COMPONENT SERIAL NO. 230

See also (SN #):

Expend! turaa/*nvanuaa: (Thousanda of Dollars!
OPERATING FY98 FY99 FYOO FY01 FY02 FY03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND 4  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 .0 0 .0 0.0 0 .0 0 .0 0 .0

|CAPfTAL EXPENDITURES j | !

CHANGES IN REVENUES 1 ) ____ .
FUND SOURCE (Thousands of Dollars!

1002 Federal Receipt*
1003  GF Match
10 0 4  GF
1005  GF/Progrem Receipts
1037  GF/Mental Health
Other (please specify)

TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of any currant yaar  IFY97) coat: $0.0

ANALYSIS: (A ttach  a s e p a ra te  p a g e  if n e c e s s a r y )

The Judiciary Committee Substitute for SB 41 eliminates any reference to health and safety or the Department of Health and 
Socia l Services, so there is no longer any potential impact on the Medica id Program.

V y .-i
P re p a re d  by:

Division:

Approved by Commissioner: 
Agency:

Naeey Weller } /  * Phone: 465-3355
M cd icdA flis lM c*  ̂  / Date: 03/ 10/97

Oata: if / o /  9 7
Departmeat o f Health A  Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For fu n n e r  distribution in fo rm at ion ,  call th e  G o v e rn o r 's  Legislative Office
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SENATOR LOREN LEMAN N orthw est Anchorage

716 W  4th Ave, Suite 520, Anchorage, A K  99501 (907)258-8189 Session: State Capitol, Juneau, A K  99801 (907)465-2095

Sponsor Statem ent -- SB 41 

"An Act relating to environm ental audits to determine 
com pliance w ith  certain law s, permits, and regulations."

S enate  Bill 41 e s ta b lish e s  tw o  in cen tiv es  for b u sin esses  a n d  o th e r  re g u la ted  
en tities to co n d u c t v o lu n ta ry  se lf-a u d its  o f in te rn a l op era tio n s, in  an  e ffo rt to secure  
full com pliance  w ith  e n v iro n m e n ta l law s a n d  regu la tions.

The firs t incen tive  is lim ite d  im m u n ity . E ntities th a t c o n d u c t v o lu n ta ry  self­
a u d its  w ill be  im m u n e  f ro m  c iv il a n d  a d m in is tra tiv e  p e n a lt ie s  fo r  v io la tio n s  
d isco v e red , p ro v id e d  sev e ra l c o n d itio n s  are  m et. T he in s tan ces  o f n o n co m p lian ce  
m u st be d isco v e red  th ro u g h  a se lf-a u d it, an d  re p o rte d  p ro m p tly  to  the a p p ro p ria te  
reg u la to ry  agency . The re g u la te d  e n tity  m u s t take  action  to co rrec t the  id en tified  
p rob lem  a n d  p re v e n t its fu tu re  recu rren ce . Im m u n ity  is n o t av a ilab le  fo r v io lations 
causing  su b stan tia l off-site d am ag e  o r serious on-site  injury. In  ad d itio n , n o  im m unity  
is a v a ilab le  fo r v io la tio n s  th a t  a re  k n o w in g ly  c o m m itte d  o r  th a t  re s u lt  fro m  
reck lessness. Im m u n ity  can  be d e n ie d  to re g u la ted  en tities w ith  a h is to ry  of sim ilar 
v io lations, o r a p a tte rn  of d is re g a rd  for en v iro n m en ta l laws.

The seco n d  in cen tiv e  is q u a lif ie d  p r iv i le g e . C erta in  p o rtio n s  o f  the  re p o rts  
g en e ra ted  fro m  v o lu n ta ry  se lf-a u d its  w ill be co n sid e red  p riv ileg ed  an d  therefo re  n o t 
adm issib le  as ev idence  o r su b jec t to  d isco v ery  in  civil o r a d m in is tra tiv e  p roceed ings.
This p ro v is io n  recognizes th a t the  ev a lu a tiv e  p o rtio n  of an  a u d it re p o r t is, by  its very 
n a tu re , se lf - in c r im in a tin g : i t  d is c o v e rs  p ro b le m s , id e n tif ie s  w h a t  p e rso n n e l or 
m an ag em en t deficiencies are re sp o n sib le , an d  reco m m en d s co rrective  action . S tudies 
show  th a t m an y  b u sin esses  o p t  n o t to p e rfo rm  au d its  o u t of fe a r th a t the re su ltin g  
reports  w ill be u sed  by  agencies o r ho stile  th ird  pa rtie s  as a "road m ap  to prosecution".
As w ith  the  im m u n ity  b e n e f it, th e  p r iv ile g e  h a s  lim ita tio n s . P r iv ile g e  can  be 
overcom e if a sse rted  for a f ra u d u le n t p u rp o se , o r if the reg u la ted  en tity  has failed  to 
take re q u ired  actions to co rrec t a reas  of noncom pliance.

As the b u d g e ts  of re g u la to ry  agencies are red u ced  a t b o th  th e  fed era l an d  state  
level, the im p o rtan c e  of e n c o u ra g in g  se lf-p o lic in g  becom es e v e r  m o re  im p o rtan t. 
Senate Bill 41 creates incen tives fo r co m pan ies an d  in d iv id u a ls  acting  in  g o o d  faith  to 
po lice  th em se lv es  an d  m a in ta in  fu ll co m p lian ce  w ith  h ig h ly  co m p lex  reg u la tio n s .
This in  tu rn  a llo w s g o v e rn m e n t re g u la to rs  to  focus in c reas in g ly  scarce  reso u rces  
tow ard  in v estig a tin g  an d  p ro se cu tin g  the  sm all m ino rity  of genu in ely  "bad  actors".

E n v iro n m e n ta l a u d it in g  h a s  beco m e in c re as in g ly  p o p u la r  in  th e  p a s t tw o 
decades. M ore th an  1,000 of the w o rld 's  la rg est com panies have se lf-au d it p rog ram s in 
place. In  the U.S., 20 s ta te s  h a v e  en ac ted  se lf-a u d it law s s im ila r to SB 41, offering  
p riv ileg e  a n d / o r  im m u n ity  b e n e f its  to  p a r tic ip a tin g  b u s in esses , in d iv id u a ls , an d  
m u n ic ip a litie s .



Municipal Health and Human Services Commission
825 "L" Street 

P.O. Box 196650 Anchorage, Al aska 99519-6650

Municipality of Anchorage

Rick Mystrom. 
Mayor

Telephone: 
(907) 343-6718

April 9, 1997
APR 1 4 1997

Senator Loren Leman 
Alaska Legislature 
State Capitol 
Juneau, AK 99801-1182

Dear Senator Leman,

The Health and Human Services Commission for the Municipality o f Anchorage is charged with 
advising the Mayor o f  Anchorage and the Municipal Assembly on issues that affect the health o f 
its citizens. In that capacity, the Environmental Health Committee o f the Commission has 
reviewed Senate Bill 41, “An act relating to environmental audits to determine compliance with 
cer.ain laws, permits, and regulations.”

The commission believes that the concept o f an environmental self audit contained in the bill is 
good public policy. The self audit provision gives regulated entities an incentive to find and 
correct potential environmental problems.

We also appreciate the caution being used to assure that the law and implementing regulations are 
very clear in defining what reporting requirements are and what immunities may or may not be 
available to those performing a self audit.

Sincerely,

Susan Heuer
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ALASKA MINERS ASSOCIATION, INC.
501 W. N orth e rn  l i g h t !  « ' v<J . S u i l *  203, A n c l w « g e ,  A la sk a  99503 f A X .  (907) 275-799/ T a ia p h o n a .  (907.- 270-0347

April 14, 1997

H onorable M ark H an ley  
H onorable Gene T herriau lt 
Co-C hairm en, I louse F inance C om m ittee 
C apitol Building 
Juneau, AK 99801

RE: SB-41, Relating to E nvironm ental Self-Audits 

D ear R epresentatives H anley  & Therriault,

The Alaska M iners A ssociation w ishes to go on record in support of Senate Bill 41. This 
bill involving voluntary self au d its  is a positive step for the State, for ind us try and  for the 
public.

For the State and industry, this bill will help foster an atm osphere that is conducive to open 
com m unication and he lp  rem ove a structural im pedim ent that now  exists to  open 
com m unication. It will allow  the State and industry to better w ork together to solve the 
reel problem s. Too m any laws, both  federal and state, force the State to oj>crate as a "police 
patro l" in its dealing w ith  industry . W hen this is the case, industry  will and m ust be 
constantly  w atching  for the leg a l/su it/liab ility  potential in everything it says an d  does. 
This bill w ill help to rem ove a portion  of the built-in structural forces that cause this 
contentious relationship.

For the public, this bill will m ean that problem s will be handled  better and if there arc real 
problem s these will becom e know n. The energies of the people from both  the State and 
industry  w ork ing  on an issue will be focused to solve actual problem s, rather than 
guard ing  their respective legal options.

Thank you for this opportun ity  to comment. If there is any way we can help m ove this bill 
to passage an d  signing in to  law  please contact me.

Sincerely,

Steven C, Borell, P.E.
T l x e c u i l v e  D i r e c t o r

cc: Senator Loren Lem an



SENATOR LOREN LEMAN Northwest Anchorage

716 W  4th Avc, Suite  520, Anchorage, A K  99501 (907)258-8189 Session: State Capitol, Juneau, A K  99801 (907)465-2095

A pril 15, 1997

Rep. G ene T h e rr ia u lt 
C o-C hairm an , H o u se  F in an ce  C o m m ittee  
State C ap ito l, R oom  511 
Juneau , A laska  99801

RE: SB 41 a n d  " w h is tle b lo w e r"  p ro tec tio n  law s

D ear Rep. T h e rriau lt: —

O n A pril 9 the  H o u se  Ju d ic ia ry  C om m ittee  re p o rte d  Senate Bill 41, "An A ct re la tin g  to 
en v iro n m en ta l a u d its  to  d e te rm in e  com pliance  w ith  ce rta in  law s, perm its , an d  
regu la tions."  I in tro d u c e d  th is  b ill to encourage  A laskan  businesses, in d iv id u a ls , an d  
public  in s titu tio n s  to  c o n d u c t self-critical en v iro n m en ta l com pliance  au d its .

O ne issue th a t arose  d u rin g  th e  Ju d ic iary  hearin g s  re la ted  to w h a t im pact, if any, SB 41 
w ill h ave  o n  p ro tec tio n s  c u rre n tly  p ro v id e d  to "w histleb low ers" u n d e r  s ta te  law . 
Several e n v iro n m e n ta l lobby  g ro u p s  h ave  a rg u e d  th a t certa in  p ro v is io n s  in  SB 41 w ill 
constra in  the ab ility  o r  w illin g n ess  of w h is tleb lo w ers  to call a tte n tio n  to v io la tions of 
en v iro n m en ta l law . W hile I ap p rec ia te  the in ten tio n s  u n d e rly in g  th is critic ism , I 
believe a close re a d in g  of SB 41 sh o w s these concerns to be u n fo u n d ed . In  the in te rest 
of c larify ing  m y  in ten t, I re q u e s t th a t the com m ittee  no te  the  fo llow ing  th ree  p o in ts  in 
its h ea rin g  records:

First, SB 41 n e ith e r a d d s  o r takes aw ay  any  righ ts  o r p ro tec tions cu rren tly  p ro v id e d  to 
w histleb low ers u n d e r  ap p licab le  s ta te  law . N o th in g  in  SB 41 changes, e ith e r d irectly  or 
by inference, the p ro v is io n s  o f th e  A laska  W histleb low er A ct a t AS 39.90.100.

Second, in  severa l p laces the  tex t of SB 41 clearly  an tic ipates  the positive  role 
w h is tleb lo w ers  m ay  so m etim es  p lay  in  calling  a tten tio n  to en v iro n m e n ta l p rob lem s. 
For exam ple, in  Section 09.25.450(d) [page 3, line 28, draft 0-LS0299\L], it states...

"A p e rso n  w h o  co n d u c ts  o r p a rtic ipa tes  in  the  p re p a ra tio n  o f an  a u d it 
re p o rt a n d  w h o  ac tu a lly  o b se rv ed  or p a rtic ip a ted  in  co n d itio n s  o r even ts  being 
rev iew ed  for co m p lian ce  m ay  testify ab o u t those cond itions o r even ts  b u t m ay  
not... be co m p elled  to testify  ab o u t o r p ro d u ce  d o cu m en ts  consisting  of 
co n fid en tia l s e lf-e v a lu a tio n  a n d  analysis."

This p ro v is io n  strikes a ba lan ce  b e tw een  the  righ ts of em p loyees to testify  ab o u t w h a t 
they h av e  w itn essed , an d  the  r ig h ts  o f em p loyers  to p re se rv e  the  co n fiden tia lity  of 
au d it d o cu m en ts  w h ich  a r .  typ ica lly  very  sensitive , self-critical, an d  costly  ‘.o p roduce .
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A n o th er p ro v is io n  re le v an t to  th e  issue  o f w h istleb low ers is fo u n d  in  Section 
09.25.460(a)(3) [page 6 , line 20]. This p a ra g ra p h  p ro v id es  th a t n o  p riv ileg e  exists for that 
p a r t of an  a u d it  re p o rt con tain ing ...

" (3 ) in fo rm a tio n  th a t a g o v ern m en t agency ob ta in s fro m  a source th a t 
w as n o t in v o lv e d  in  co m p ilin g , p rep a rin g , o r co n d u c tin g  the  en v iro n m en ta l 
a u d it  rep o rt;"

A lth o u g h  th e  in fo rm a tio n  re fe rre d  to in  p a ra g ra p h  (3) m ig h t o rig in a te  w ith  a varie ty  
of d ifferen t so u rces , c learly  a w h is tleb lo w er w o u ld  be one su ch  possib ility .

T hird , SB 41 p ro v id e s  a m ech an ism  th ro u g h  w hich  an y  p a rty  -- in c lu d in g  a 
w h is tleb lo w er -- can  p e titio n  to h a v e  p riv ileg ed  a u d it docu m en ts  d isc lo sed  for serious 
reasons. Som e h a v e  su g g es ted  th a t an  a u d it re p o rt m ig h t co n ta in  ev id en ce  req u ired  by 
a w h is tleb lo w er to  p ro v e  th a t an  em p lo y e r took  re ta lia to ry  action  ag a in s t the 
em ployee , b a se d  u p o n  the  e m p lo y ee 's  in v o lv em en t in  c o n d u c tin g  an  en v iro n m en ta l 
com pliance  au d it. A s a p rac tica l m atte r, su ch  a d ev e lo p m en t w o u ld  a p p e a r  h igh ly  
unlikely ; in  the  2 0  s ta tes  w h ich  h a v e  p assed  s im ilar leg islation , I am  n o t aw are  of a 
single  case in v o lv in g  su ch  c ircum stances. N evertheless, SB 41 p ro v id e s  a t Section 
09.25.465(a)(5) [page 7, line 27] the  o p tio n  of a court o rd e rin g  d isc lo su re  o f p riv ileged  
in fo rm a tio n  if th e  c o u rt d e te rm in e s  that...

(5 ) p riv ileg e  w o u ld  re su lt in  a m iscarriage  of justice o r the  d en ia l of a fair 
trial to the  p a r ty  ch a llen g in g  the  priv ilege.

I believe th is  lan g u ag e  is su ffic ien tly  b ro ad  to cover m an y  d ifferen t scenario s , p ro v id ed  
there are  re a so n s  to  req u ire  d isclosu re . C ertain ly  if an  em p lo y er v io la ted  the law  by 
tak ing  re ta lia to ry  ac tion  ag a in s t a n  em ployee, an d  a n  a u d it d o cu m en t co n ta in ed  
ev idence  to  su b s ta n tia te  th is fact, it w o u ld  qualify  as the type o f scenario  env isioned  
u n d e r AS 09.25.465(a)(5).

I tru s t th is  ex p lan a tio n  w ill c lear u p  an y  confusion  or m isu n d e rs tan d in g s  th a t m ay  
exist o n  SB 41 a n d  its im p a c t o n  w h is tleb lo w ers  an d  w h is tleb lo w er p ro tec tio n  law s. I 
ask th a t th is  le tte r  be in c lu d e d  in  the  com m ittee  records so the  leg isla tive  in te n t w ill be 
clear.

S incere ly ,

L oren  L em an  
S e n a to r



Sectional Analysis — House CS for CSSB 41 (JUD)

"An Act relating to environmental audits to determine 
com pliance w ith  certain law s, permits, and regulations."

Prepared by: M ik e  P au ley , S taff to S p o n so r SE N A T O R  LO R EN  LEM AN
Last u p d a ted : S a tu rd ay , A p ril 12,1997

Section 1: Statem ent of legislative findings and intent.

•  P erfo rm an ce-b ased  s tan d a rd s  are inc reasin g ly  rep lac in g  the  trad itio n a l 
c o m m a n d -an d -co n tro l a p p ro a c h  of en fo rc in g  en v iro n m e n ta l reg u la tio n s ;
this sh if t w ill le ad  to the in teg ra tio n  of e n v iro n m en ta l p ro tec tio n s  w ith  no rm al 
o p e ra tin g  p ro ced u res .
•  Tire leg is la tu re  in ten d s  to foster th is in teg ra tio n  by  c rea tin g  a responsib le  
in cen tiv e  p ro g ram  th a t w ill encou rage  v o lu n ta ry , critical se lf-evalua tions by 
re g u la te d  en tities.
•  T he p ub lic  has a s tro n g  in te re s t in  p ro m o tin g  ro u tin e  se lf-aud its  by 
re g u la ted  en tities. This can  best be ach ieved  by recogn iz ing  a qua lified  p riv ilege 
th a t w ill h e lp  p re se rv e  the free flow  of in fo rm atio n  g en e ra ted  by  self-audits. 
A d d itio n a lly , se lf-au d itin g  can  be en co u rag ed  by  ex ten d in g  lim ited  im m u n ity  to 
those en titie s  w h ich  v o lu n ta rily  re p o rt a n d  co rrec t re g u la to ry  noncom pliance .

Section 2: Establishes privileges and im m unities for certain self-audits.

Sec. 09.25.450 E stab lishes a q u a lified  a u d it rep o rt p riv ilege .

•  T he p a rts  o f an  a u d it  rep o rt co nsisting  of co n fid en tia l se lf-evalua tion  and  
analysis  o f com pliance  w ith  en v iro n m en ta l law s are  p riv ileg ed . T hese 
p riv ileg ed  m ate ria ls  are generally  n o t adm issib le  as ev idence  o r sub ject to 
d isco v e ry  in  civil o r ad m in is tra tiv e  p roceed ings.
•  To qu a lify  for the p riv ilege  u n d e r th is sec tion , as w ell as the lim ited  
im m u n ity  u n d e r Section 09.25.475, re g u la ted  en titie s  m u s t p ro v id e  15 days 
ad v an ce  no tice  to the d e p a rtm en t before  com m encing  a self-aud it. The au d it 
m u st be co m p le ted  w ith in  30 days un less a lo n g er p e rio d  o f tim e is negotia ted .
•  The p e rso n  c la im ing  the a u d it p riv ileg e  h as  the  b u rd e n  of p ro v in g  its 
app licab ility .
•  A ll a u d it  re p o r t d o cu m en ts  co n ta in in g  co n fid en tia l se lf-ev a lu a tio n  an d  
analysis  m u s t be labeled  "AUDIT REPORT: PRIVILEGED DOCUM ENT".
•  R egu la to ry  agencies an d  th e ir em ployees can n o t req u ire  a n  o w n e r or 
o p e ra to r  to w a iv e  p riv ilege  as a co n d itio n  o f a p e rm it, license, o r app roval.
•  R egu la to ry  agencies an d  the ir em ployees genera lly  m ay  n o t rev iew  o r use 
the  p a rts  o f an  a u d it re p o rt consisting  of co n fid en tia l se lf-evalua tion  an d  
analysis  d u rin g  an  in spec tion  of a reg u la ted  facility , o p era tio n , o r p ro p erty .
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•  T his sec tion  does n o t p rev en t a reg u la to ry  agency  from  conducting  
necessary  in spec tions, tak ing  ap p ro p ria te  en fo rcem en t actions, etc., except as 
p ro v id e d  in  AS 09.25.475.
•  N o  p riv ileg e  is au th o rized  for u n in te rru p te d  o r co n tin u o u s  
e n v iro n m e n ta l a u d its .
•  T here  is n o  p riv ileg e  for d o cu m en ts  or com m u n icatio n s  in  a crim inal 
p ro ceed in g .

Sec. 09.25.455 E stab lish es  an excep tion  to the  p riv ileg e
th ro u g h  the  use  o f w a iv ers .

•  T he a u d it p riv ilege  can be w a iv ed  in  w ritin g  by the  o w n er or op era to r 
w ho  p re p a re d  the  a u d it rep o rt or caused  it to  be p rep a red .
•  D isclosu re  of the p a r t of an au d it re p o rt consisting  o f confiden tia l self- 
ev a lu a tio n  a n d  analysis  does n o t cause the p riv ilege  to be w aived  if the 
d isc lo su re  is m ad e  to a n  em ployee, con tracto r, law yer, o r  o th e r perso n  involved  
in a d d re ss in g  o r co rrec ting  any  m atte r ra ised  in  the  aud it.
•  D isclosure  does n o t cause the p riv ilege  to be w a iv ed  if it is m ade u n d er 
term s of a co n fid en tia lity  ag reem en t w ith  an  in su re r o r u n d e rw rite r, a p a rtn e r 
or p o ten tia l p a rtn e r, a len d e r or p o ten tia l len d er, etc.
•  D isclosure  does n o t cause the p riv ilege  to be w a iv ed  if it is m ade u n d e r 
term s of a w ritte n  claim  o f confiden tia lity  w ith  a g o v ern m en t agency or official.

Sec. 09.25.460 D escribes m ateria ls n o t p ro tec ted  b y  priv ilege.

•  P riv ilege does n o t app ly  to do cu m en ts  or e th e r  in fo rm atio n  req u ired  by 
an  agency  to be re p o rte d  or m ain ta ined  as p a r t o f an  ex isting  env ironm enta l 
law .
•  P riv ilege  does n o t app ly  to in fo rm ation  a reg u la to ry  agency obtains from  
its o w n  o b serv a tio n  o r m onito ring , o r from  a p a rty  n o t invo lved  in  p rep a rin g  
the a u d it rep o rt.
•  P riv ilege  does n o t ap p ly  to d o cum en ts  o r in fo rm atio n  tha t are 
in d e p e n d e n t o f the a u d it; n o r does p riv ilege  a p p ly  to  do cu m en ts  o r in form ation  
d ev e lo p ed  o r m a in ta in ed  in  the course of a reg u la rly  co n d u c ted  business 
activ ity .

Sec. 09.25.465 E stab lish es  an  excep tion  to th e  p riv ileg e  th ro u g h  d isc lo su re
re q u ire d  b y  a court o r  an  a d m in is tra tiv e  h earin g  officer.

•  A  c o u rt o r ad m in is tra tiv e  h ea rin g  officer m ay  co n d u c t an  in camera 
rev iew  of a u d it  re p o rt docum en ts  for w h ich  p riv ilege  is c laim ed. D isclosure can 
be re q u ire d  if it  is d e te rm in ed  tha t the p riv ilege  is a sse rted  for a crim inal or 
fra u d u le n t p u rp o se , o r if the au d it re p o rt reveals ev idence  of noncom pliance 
w h ich  w as n o t co rrec ted  p rom ptly .
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•  D isclosu re  m ay  also  be re q u ired  if the  in fo rm atio n  for w h ich  priv ilege is 
c la im ed  co n stitu te s  ev idence  o f a su b stan tia l in ju ry  to one o f m ore  persons at 
the s ite  a u d ite d , o r to pe rso n s, p ro p e rty , o r the  en v iro n m en t offsite.
•  D isclosure  m ay  be re q u ire d  if the p riv ilege  w o u ld  re su lt in  a m iscarriage 
of ju stice  o r the d en ia l o f a fa ir trial to the p a rty  challeng ing  the privilege.
•  T he p a rty  seek in g  an  in camera rev iew  m u s t p ro v id e  a factual basis 
a d eq u a te  to su p p o r t  a good  fa ith  belief by  a reasonab le  p e rso n  th a t the 
d o cu m en ts  are likely  to reveal ev idence  to  estab lish  th a t an  excep tion  to the 
p riv ileg e  ap p lies .
•  A fte r an  in camera rev iew  is g ran ted , the p a rty  seek ing  d isclosu re  has the 
b u rd e n  of p ro v in g  th a t an  excep tion  to the p riv ileg e  app lies

Sec. 09.25.475 E stab lish es  lim ited  im m u n ity  fo r
v o lu n ta r ily  re p o rte d  v io la tio n s .

« A n  e n tity  v o lu n ta rily  d isc lo sing  v io la tions id en tified  th ro u g h  a self­
a u d it  w ill be  im m u n e  from  civil an d  a d m in is tra tiv e  pen a lties , p ro v id e d  that 
action  is p ro m p tly  tak en  to co rrect the n o n ccm p lian ce  an d  p rev en t its fu ture  
recu rrence . N onco m p lian ce  m u s t be co rrected  w ith in  90 d ays unless a longer 
p e rio d  o f tim e is p ro v id e d  fo r in  a com pliance  ag reem en t.
•  D isclosu re  o f n o ncom pliance  m u s t be re p o rte d  in  w ritin g  by certified  m ail 
to the  a p p ro p r ia te  reg u la to ry  agency. D isclosure m u s t occur p ro m p tly  after 
d isco v e ry  o f th e  noncom pliance .
•  Im m u n ity  is n o t availab le  for v io la tions in d e p e n d e n tly  de tec ted  by an  
agency  p rio r  to  d isclosure .
•  Im m u n ity  is n o t availab le  for v io la tio n s  re su ltin g  in  su b stan tia l in jury at 
the site  a u d ite d  o r to  pe rso n s, p ro p e rty , or the e n v iro n m e n t offsite.
•  A gencies m ay  n o t in itia te  an  in spec tion  o r o th e r in v estiga tive  activity
b ased  so lely  o n  the  receip t o f an  au d it notice.

Sec. 09.25.480 E xcep tions to Im m u n ity  & M itig a tio n  ?3,C P enalties

•  Im m u n ity  u n d e r  09.25.475 is n o t availab le  if a c o u rt finds th a t the ow ner 
o r o p e ra to r  c la im in g  im m u n ity  has in ten tio n a lly , k n ow ing ly , o r recklessly  
c o m m itte d  o r  a u th o r iz e d  the v io la tion .
•  Im m u n ity  is n o t availab le  if the o w n e r o r o p e ra to r  has in  the p rev io u s 36 
m o n th s  c o m m itte d  a p a tte rn  o f v io la tions w h ich  are the  sam e or closely re la ted  
to th ose  for w h ic h  im m u n ity  is so u g h t, n o r is im m u n ity  availab le  for an  ow ner 
o r o p e ra to r  w h o  h as  fa iled  to  achieve com pliance  a n d  th a t fa ilu re  constitu tes a 
p a tte rn  o f d is re g a rd  for en v iro n m en ta l law s.
•  P en alties  for v io la tions th a t are  v o lu n ta rily  re p o rte d  b u t w h ich  are n o t
e lig ib le  fo r im m u n ity  m ay  nev erth e less  be m itig a ted  by  a ttem p ts  a t rem ediation , 
c o o p e ra tio n  w ith  g o v e rn m en t officials in v estig a tin g  the  d isc lo sed  v io lation , the 
n a tu re  o f th e  v io la tion , a n d  o th e r re lev an t co n sid era tio n s .
•  T h e re  is n o  im m u n ity  for v io la tin g  the  term s o r co n d itio n s  of an  
a d m in is tra tiv e  o r  c o u rt o rder.



Sec, 09.25.485 R e la tio n sh ip  to o th e r  recogn ized  p riv ileg es .

•  This section  clarifies th a t the  act has no  effect in  lim iting  o r abrogating  
an y  o th e r ex isting  p riv ileg e  in  s ta tu te  or com m on  law , su ch  as the w ork  p ro d u c t 
doc trine  o r a tto rn ey -c lien t p riv ilege .

Sec. 09.25.490 D e fin itio n  o f te rm s.

•  "aud it report"  is a re p o r t  th a t inc ludes docu m en ts  an d  com m unications 
p ro d u c e d  from  an  en v iro n m e n ta l a u d it, in c lu d in g  an  im p lem en ta tio n  p lan  or 
track ing  system  to co rrect p a s t nonco m p lian ce  an d  p rev en t fu tu re  
n o n c o m p lia n c e .
•  "en v ironm en ta l au d it"  m ean s a v o lu n ta ry  a u d it an  o w n er o r o p e ra to r 
conducts  o r causes to be co n d u cted  th a t is designed  to assess com pliance w ith  
en v iro n m en ta l law s; the  a u d it  is a system atic  an d  objective rev iew  that reflects 
the  o w n er's  o r o p e ra to r 's  d u e  d iligence in  p rev en tin g , de tecting , an d  correcting 
v io la tio n s .
•  "confiden tial se lf-ev a lu a tio n  a n d  analysis" m eans the p a r t of an au d it 
re p o rt th a t consists o f m em o ran d a  a n d  docu m en ts  th a t evaluate  o r  analyze all 
o r p a r t o f the  m ate ria l d esc rib ed  in  the a u d it rep o rt, in c lu d in g  im p lem en ta tio n  
issues o r an  a u d it im p lem en ta tio n  p lan  o r track in g  system  to correct p a s t 
n o n co m p lian ce , im p ro v e  c u rre n t com pliance , o r p re v e n t fu tu re  noncom pliance  
w ith  e n v iro n m e n ta l law s.

Section 3: Applicability.

•  C larifies th a t the  p riv ilege  a n d  im m u n ity  created  in  Section 2  of the act 
ap p ly  only  to au d its  co n d u c ted  on  o r after the effective date.
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Why should we encourage 
self-auditing?

Lessons from  the Price Waterhouse Survey

In February 1995, Price W aterhouse surveyed 369 companies 
nationwide, representing 14 different manufacturing and service sectors of 
the economy, for the purpose of gathering information on the practice of 
environmental audits.

(Survey was sponsored by the Compliance Management and Policy 
Group, which includes members such as AT&T, General Electric, 
American Petroleum Institute, Browning-Ferris Industries, etc.)

Significant find ings :
• 75 percent of companies say they currently conduct self-audits.

• T w o-th irds of the companies now conducting environmental self- 
audiis say they "would expand such programs if penalties were 
elim inated for problems that the companies themselves identified, 
reported, and corrected."

• Among companies not performing audits, 20 percent "fear that audit 
information could somehow be used against the company."

• Among companies now conducting audits, 25 percent report that 
outside parties have attempted to obtain audit data, and these third 
parties succeeded in obtaining this information from 15 percent of the 
companies.

• Among companies currently performing audits, 12 percent said audit 
results had been used for enforcement purposes against them.

• 70 percent of companies conducting audits stated that "audits have 
significantly improved the company's regulatory compliance" and 50 
percent stated that auditing "improved employee awareness, diligence, 
and compliance with company policies and procedures."

Distributed by Senator Loren Leman
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Supporters of Senate Bill 41
"An Act relating to environm ental audits to determine 

com pliance w ith  certain law s, perm its, and regulations."

• Alaska Chapter, International Association 
o f Drilling Contractors

Alaska Chapter, National Federation of 
Independent Business

Alaska Forest Association

Alaska Hotel & Motel Association

Alaska Miners Association

Alaska Oil & Gas Association

Alaska Rural Electric Cooperative Association

Alaska State Chamber o f Commerce

Alaska Support Industry Alliance

Council of Alaska Producers

Resource Development Council

• Trident Seafoods Corporation



NFIB
! National Federation of 
i Independent B a ln ea '

NFIB/Alaska Key Vote
Vote Yes on Senate Bill 41 

Environmental Audits

The Alaska Chapter of the National Federation of Independent Business has 
4,400 members, making it the largest small-business advocacy group in the 
state. NFIB represents the entire spectrum of independent businesses, from 
one person “cottage” operations to quite substantial enterprises.

This bill allows a company who voluntarily audits their business for 
environmental compliance to be immune from penalty for regulatory 
violations that are discovered, promptly reported and corrected.

As companies are increasingly subject to new and complicated compliance 
regulations, the self audit procedure presents a workable solution to 
identifying problem areas and achieving compliance without fear of penalties 
for violations. This procedure does not allow a company to continue with 
non-compliance once a problem is identified. The program would be an 
encouragement for self-review and compliance.

NFIB/Alaska asks for support of SB 41.

Submitted by Thyes Shaub, NFIB Lobbyist

217 Second Street, Suite 206 .Juneau , AK 99801 . 907-463-5118 . Fax 907-463-5128 

The G u a r d i a n  o f  Smal l  Bus i nes s  f o r  Fif ty Years



ALASKA. OIL AND GAS ASSOCIATION 
POSITION ON

SB 41, ENVIRONM ENTAL AND HEALTH «?'. SAFETY SELF-AUDITS

The A laska Oil and Gas Association (AOGA) is a trade  association whose 18 m em ber companies 
account for the majority of oil and gas crploration, production, transporta tion , refining and  m arketing 
activities in A laska.

AOGA supports the in tent o f SB 41. The m ajority  o f ou r m em bers currently  conduct self-audits as a 
means o f ensuring compliance and see value in this legislation. O ver the past 25 y ean  health, safety 
and environmental regulations have become increasingly complex. Not incidentally, in terpreta tion  of 
these regulations has become correspondingly difficult. In  response to  this, self-auditing identifies areas 
of inadvertent non-compliance, and  leads to subsequent corrective ac ' on. We encourage others in all 
industries to utilize self-auditing, not ju s t to  ensure com pliance but to generally im prove health, safety 
and environm ental perform ance. This legislation also encourages g reater utilization o f self-audits by 
providing im m unity  and ensuring confidentiality.

Immunity from  penalties should be offered as 'in  incentive fo r companies to identify, d isdocj, correct 
and preven t the reoccurrence o f  non-com piiant behavior. Self-auditing, to be effective, should be 
u n d ertak en  w ithout fear o f  consequences from  regulatory  agencies and w ithout concern fo r final 
outcome. Providing immunity from penalties for deficiencies th a t are  discovered through self-auditing 
and subsequently disclosed recognizes earnest efforts by com panies to  com ply as opposed to  penalizing 
them  for such efforts. Im m unity should not, however, extend to  those who would knowingly and 
w illfully com m it violations and subsequently aud it in o rd e r to  shield themselves from  ju s t and 
appropria te  consequences.

Privilege fu rth e r protects com panies from  inappropria te  and unnecessary repercussions o f disclosing 
audit results to  agencies (e. g. tliird p arty  action). Privilege also ensures th a t the auditing process is not 
compromised. The issue is nm one o f “secrecy” it is a  m a tte r o f being able to conduct candid interviews 
with personnel. To rem ain  effective, it is necessary to  preserve the integrity  o f the aud it process and 
maintain the tru s t and  cooperation o f  employees. T raditional legal privileges lim it the flexibility that 
is im portan t to  the self auditing process. F or exam ple, attorney-client privilege does no t provide for 
open, in ternal com m unication o f au d it results w ith employees. However, as with im m unity there are 
reasonable limits to the application o f privilege. Privilege should protect the products o f an  audit, such 
as the audit report, auditor working papers, and action plans. Privilege should not be a  vehicle to  hide 
the underlying facts.

SB 41 moves health , safety and environm ental com pliance in a  positive direction through its 
encouragem ent o f  self-auditing. W e a re  hopeful th a t legislation based on the in tent o f SB 41 can  be 
passed and  to  th a t end we would he happy to  w ork w ith the D epartm ent o f Environm ental 
Conservation, the D epartm ent o f  Law, State OSHA and  the bill's sponsor on this legislation.

Looking for deficiencies, identifying them , disclosing them  to  the  appropria te  agencies and  correcting 
them is what self-auditing is about. It is an im portant tool for voluntary  compliance. W ithout privilege 
and  im m unity , voluntary self-audits can put a  com pany a t a  com petitive disadvantage relative to 
companies tha t do not a u d it With privilege and im m unity the state  is saying self-auditing is in the  best 
interest o f the  state as well as industry.



Headquarters: 
217 2nd Street. Suite 201 

Juneau, klaska 99801 
(907)586-2323 FAX 463-5515

‘ STATE* 
CHAMBER
OF COMMERCE

March 19, 1997

Senator Loren Leman 
State Capitol Room 113 
Juneau, Alaska 99801

Dear Senator Leman:

Today Senate Bill 41, Environmental and Health/Safety Audits, will be on the Senate Floor for 
your consideration. We would appreciate your support o f this legislation.

This legislation provides businesses with an opportunity to conduct self-audits in an effort to 
assure they are in compliance with environmental, health and safety laws. We believe this 
creates an incentive for businesses who find they have inadver tently been out o f compliance with 
a law or regulation to voluntarily correct their actions without fear o f penalty and strive to 
operate in the acceptable and prescribed manner. This law would not allow continued non- 
compliance once a problem has been identified.

We believe that government should be supportive o f busiress activity wherever possible, and SB 
41 fosters the attitude o f partnership we believe government and business should strive to attain.

Thank you for your consideration o f our position.

Sincerely,

Pamela La Bolle 
President
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M arch 28 ,1997

S en a to r L oren  Lem an 
A laska  S tate  Senate 
Ju n eau , A K  99801

D ear S enato r Lem an:

APR 0 2 1997

I am  h a p p y  to rep o rt the Executive C o m m ittee  of the  Resource 
D ev e lo p m en t C ouncil u n an im o u s ly  p a sse d  a  m o tion  su p p o rtin g  
CSSB 41, en v iro n m en ta l an d  h e a lth /s a fe ty  aud its .

RDC ap p recia tes  your efforts to w o rk  in  a cooperative m anner to 
d ev e lo p  leg islation  th a t achieves the  goals o f in d u stry , the 
a d m in is tra tio n  an d  the  leg islature. CSHB 41 has com e a long 
w ays from  its o rig inal d ra ft an d  has ga in ed  b ro ad  su p p o rt from 
th e  p riv a te  sector.

RDC app recia tes  yo u r h a rd  w ork  an d  lead ersh ip  effort to advance 
CSSB 41. This bill is a m ove in the  rig h t d irec tion  in  securing  full 
com p lian ce  w ith  env iro n m en ta l law s a n d  regu la tions. I t will 
en co u rag e  g rea te r u tiliza tion  of se lf-aud its  by  p ro v id in g  
im m u n ity  a n d  priv ilege.

Let us k n o w  how  w e can he lp  yo u  m ove fo rw ard  w ith  this 
im p o r ta n t p iece of legislation.

S incere ly ,

RESOURCE DEVELOPMENT COUNCIL 
for Alaska, Inc.

S co tt T ho rso n  
RDC P res id en t 1996-97

cc: Alaska Legislature

mailto:rdc@aonline.com


ALASKA'MINERS ASSOCIATION, INC.
501 W. N orthe rn  Light* B lv d . Su it* 203. A neho rjg * . A laska 89503 FAX: (90? ) 2 7 0 -7997  T*i*phpne: (907) 273-0347

M arch 18,1997

H onorable Tim Kelly 
C hairm an, Senate Rules C om m ittee  
C apitol Building 

Juneau, AK 99801

RE: SB-41, R elating to E nvironm ental Self-Audits 

Dear Senator Kelly,

The Alaska M inors A ssociation w ishes to go on record in sup p o rt of Senate Bill 41. This 
bill involving voluntary  self au d its  is a positive step  for the State, for in d u stry  and for the 
public,

For the 5tate and industry , this bill will help foster an atm osphere that is conducive to open 
com m unication a n d  help  rem ove a structural im pedim ent that now  exists to open 
com m unication. It will allow  the State and industry  to better w ork together to solve the 
real problems. Too m any laws, both  federal and state, force the State to operate as a "police 
patrol" in its dealing  w ith  industry . W hen this is the case, in d u stry  will and m ust be 
constantly  w atching  for the leg a l/su it/liab ility  potential in every th ing  it says an d  docs. 
This bill w ill help  to rem ove a portion  of the built-in struc tu ra l forces tha t cause this 
contentious relationship .

For the public, this bill will m ean that problems will bo handled  better and  if there are real 
problem s these w ill becom e know n. The energies of the people  from  both  the State and 
industry  w orking  on an issue will be focused to solve actual problem s, ra ther lhan 
guard ing  their respective legal options.

Thank you for this opportun ity  to comment. If there is any w ay we can help m ove this bill 
to passage and  signing  in to  law  please contact me.

Sincerely,

Steven C. Borell, P.E.
Executive D irector

i:c: Senator Loren Lem an



Alaska Forest Association, inc.

Testimony of Jack E. Phelps, Executive Director 
In support of SB 41 

Offered to the Senate Labor &  Commerce Committee 
January 30,1997

Mr. Chairman, members of the committee:

My name is Jack Phelp9 and I am Executive Director o f the Alaska Forest Association, the forest 
products industry trade group for Alaska. The timber industry and the Association support the concept o f 
environmental and safety self audits, now embodied in Senate Bill 41.

The Association believes that environmental laws do not exist to provide job security and & source 
of income for bureaucrats. Their purpose is not to maintain the flow o f federal dollars to the state. Rather, 
their true purpose is to protect the environment. Likewise, the true purpose o f safety laws is to protect 
people. Self audits promote these true purposes. It is the legislature’s responsibility to  ensure that 
environmental and safety laws do not overreach these purposes and become "upeceasary impediments to 
economic development. SB 41 is a good step in that direction.

Too often, companies, especially smaller companies, can ill afford to contact agencies regarding 
known or suspected problems. They fear the result o f such contacts will be crippling fines or the discovery 
of new, unsuspected problems which could put them out o f  business. With the self audit concept embodied 
in law, companies will be given new incentive to  work towards compliance, and the assurance that 
agencies will truly be available to help them achieve compliance without the threat o f  bankruptcy.

The concepts developed in SB 41 are not untried. 20 other states, notably Texas, have implemented 
environmental self audits with a good measure o f success. While it may require a shift o f emphasis for 
some state agencies, similar laws can work equally well in Alaska.

The A FA  appreciates the 20th Legislature’s commitment to  developing practical efficiencies in 
government's interaction with private industry. SB 41 is a prime example o f those efforts. The AFA also 
appreciates the sponsor’s willingness to work with companies in Alaska’s resource development industries 
to ensure the present bill reflects their needs in the real world. Please move SB 41 out of committee today 
so that the Judiciary Committee can consider it as soon as possible.

Thank you for the opportunity to testify on this important piece of legislation.

I l l  STEOMAN SUITE 200  
KETCHIKAN, ALASKA QflflCI-8599 
Ww m  B 0 7 .2 2 I.S 1H  
FAX 907 -2 26 -5 820

SERVINO ALASKA'S FOREST INDUSTRY
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Phone (907) 563-2226 • Fax (907) 561-0870

Mai Ji 19, 1997

Senator Loren Leman
Chairman, Senate Labor and Commerce Committee 
Alaska State Legislature 
State Capitol (MS3100)
Juneau, Alaska 99801-1182

RE: Alliance Position - Senate Bill #41.

Dear Senator Leman:

-The Alaska Support Industry Alliance (Alliance) is a trade association 
representing over 300 members engaged in business within the oil, gas and 
mining industries. Our mission Is to foster and promote the safe and 
environmentally sound development of natural resources, and to enhance 
and stimulate the business climate for our members.

The Alliance supports the intent of SB 41. This proposed legislation moves 
health, safety and environmental compliance in a positive direction through 
its encouragement of self-auditing. Further, the bill's concept is clear -  
enhance regulatory compliance through incentives while reducing 
government and costs.

We are hopeful that legislation based on the intent of SB 41 can be passed 
and to that end we would be happy to work with you, the Department of 
Environmental Conservation, the Department of Law, and State OSHA.

, Wheatley 
Vice President, Policy

A U ika  Support Industry A lliance
. . .f a r  r a t p s n i ik la  K a v a l o p n a a l  o (  A la s k a 's  O i l ,  O a t  I  M in e r a l R e io u r c e i



P.O. Box 104900 • Anchorage, AK 99510 • (907) 272-1229 • FAX (907) 278-4111 
Representing Alaska's Finest Hotels. Motels and Inns

Alaska Hotel & Motel Association

MAR 0 8 19 9 7

Senator Loren Leman 
Alaska State Senate 
State Capitol March 4, 1997
Juneau, AK 99801 

Dear Senator Leman:

I am writing on behalf o f the Alaska Hotel & Motel Association in support o f your efforts on SB 41.
As we discussed in our meeting last month, our membership includes nearly 90 o f  the largest lodging 
properties in the state, employing over 6,000 Alaska residents.

It is our opinion, that the proposed legislation makes sense as it would serve to shift the responsibility o f 
monitoring environmental and health and safety regulation compliance onto the individual organization, 
where it belongs. Essentially this legislation would tum individual organizations into their own 
compliance gatekeepers, providing for a window o f immunity where prompt and ar^ropriate corrective 
action was identified and executed.

We as an industry continually work to partner with the State o f Alaska, to identifying solutions for 
budgetary decreases and revenue opportunities. This legislation would not only serve to enhance 
compliance procedures and non-compliance resolution, it would, by its own definition, reduce the costs 
o f the current “command and control” approach to environmental and health and safety regulation 
compliance. We applaud such an effort as it will ultimately result in heightened, proactive compliance at 
a reduced cost.

If there are measures we can take within our industry to support this legislation please do not hesitate to  
call on me. We will do what we can to assist you in your efforts.

Yours Sincerely,

Frank Rose 
Chairman
Alaska Hotel & Motel Association

A
1 * 1

Fed»ralion Member
American 
Hot* & Motel 
Association



Walling Address: F.O. Box 240845
Anchorage. Alaska 99524-0845

VIA FACSIMILE 
{907) 465-2070

March 6,1997

The Honorable Bert Sharp
Co-Chair, Senate Finance Committee
Alaska State Legislature
State Capitol
Juneau, Alaska 99801

Dear Senator Sharp:

SB 41, “An Act relating to environmental audits and health and safety audits to 
determine compliance with certain laws, permits and regulations,” was passed out o f the 
Senate Judiciary Committee on March 5,1997, and now awaits a hearing before the 
Senate Finance Committee. I am writing today to encourage you to schedule SB 41 for a 
hearing in the Senate Finance Committee at the earliest possible date.

As I mentioned when we met in Juneau earlier this vear, passage of “self-audit” 
legislation this session is critical to the members of the Alaska Chapter of the 
International Association of Drilling Contractors (“IADC”), and we feel that, as 
introduced and amended, this bill represents a good start toward the goal of developing a 
responsible, cost-effective incentive program that encourages voluntary compliance with 
environmental laws.

An increasingly common and salutary feature of the operator-drilling contractor 
relationship in Alaska involves the exchange of information between an independent 
contractor and its principal. SB 41 creates a privilege for voluntary environmental self­
audits and establishes a qualified immunity for conditions that are discovered and 
reported in the course o f those audits. The extension of this privilege and immunity to 
our industry, which was accomplished by the amendments adopted by the Senate 
Judiciary Committee at the request of the sponsor, will enable operators and drilling 
contractors to more readily share the results o f self-evaluative reviews without having to 
worry dial an enforcement agency or other litigant will use the results of such inquiries 
against them, For this reason, we believe that SB 41 would be extremely beneficial in 
that it would allow us to concentrate on the reduction of remaining deficiencies, rather 
than focusing c.i the legal nuances of protecting audits and restricting the sharing o f those 
audits with other entities in the workplace.

THE ALASKA CHAPTER 
OF THE
INTERNATIONAL 
ASSOCIATION OF 
DRILLING CONTRACTORS



The Honorab le B e it Sharp 
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I am available to meet with you at your convenience to discuss this legislation, 
and I am prepared to travel to Juneau to appear before the Senate Finance Committee and 
testify in support of the bill. I look forward to working with you and the members of the 
Finance Committee on this legislation.

Thank you again for your continued support.

I

Sincerely,

Randy Ruearich 
Chairman
IADC, Alaska Chapter 
(907)563-5530 x-18

bcc: Senator Loren Leman
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Alaska
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Cooperative,

Association, Inc.
E!u.*«c Ser/lte for 357,000 AUJu

April 11, 1997

Sen. Loren Leman 
State Capitol
June;an, Alaska 99801-1182

Subject SB 41 and Environmental. Health and Safety Audita

Dear Sen. Leman:

I am writing in support of your proposal to allow companies to perform confidential self-audits on 
environmental, health and safety mailers to assure compliance with regulations.

The current potential financial bunkn of penalties and fines and legal fees connected with 
discovery of non-compliance problems through a self-audit is a disincentive to businesses to search 
out and correct these problems.

We believe it is in the public interest to encourage companies to perform such self-audits. Our 
members want to act responsibly with regard to these matters and also want to be sure that doing 
so does not adversely impact the cost of electricity to their consumer-ownen. The provisions of SB 
41 that allow businesses to L ik e  confidential action to bring themselves into regulatory compliance 
will assist our members in their efforts by removing a disincentive to doing the right thing.

We encourage the Legislature and the Governor to consider the benefits of this legislation.

Please call me if you have any questions about ARECA's position regarding this matter.

Sincerely,

Eric Yould. 
Executive Director

cc: Larry Mai dey

DEMOCRACY IN ACTION



THE ALASKA CHAPTER 
OF THE
INTERNATIONAL 
ASSOCIATION OF 
DRILLING CONTRACTORS

HAND D ELIVERED

April 10. 1997

The Honorable Gene Therriault 
Co-Chair, House Finance Committee 
Alaska State Legislature 
State Capitol 
Juneau, Alaska 99801

RE: Hearing Schedule for SB 41, “An Act relating to environmental audits to
determine compliance with certain laws, permits and regulations.”

Dear Representative Theriault:

SB 41, “An Act relating to environmental audits U) determine compliance with 
certain laws, permits and regulations,'’ was passed out o f the House Judiciary Committee 
yes cerday, and now awaits a hearing before the House Finance Committee. I am writing 
today to encourage you to schedule SB 41 far a hearing in the House Finance Committee 
at the earliest possible date.

As I mentioned when we met in your offices earlier this year, passage o f “self­
audit” legislation this session is critical to the members o f the Alaska Chapter o f the 
International Association o f Drilling Contractors (“IADC”), and we feel that as 
introduced and amended, this bill represents a good start toward the goal o f developing a 
responsible, cost-effective incentive program that encourages voluntary compliance with 
environmental, laws.

An increasingly common and salutary feature o f the operator-drilling contractor 
relationship in Alaska involves the exchange of information between an independent 
contractor and its principal. SB 41 creates a privilege for voluntary environmental self­
audits and establishes a qualified immunity for conditions that are discovered and 
reported in the course o f those audits. The extension o f this privilege and immunity to 
our industry, which was accomplished by the amendments adopted by the Senate Finance 
Committee at the request o f the sponsor, will enable operators and drilling contractors to 
more readily share the results o f self-evaluative reviews without having to worry that an 
enforcement agency or other litigant will use the results o f such audits against them. For 
this reason, we believe that SB 41 would be extremely beneficial in that it would allow us 
to concentrate on the reduction o f remaining deficiencies, rather than focusing on the

Mailing Address: P.O . Box 240845
Anchorage, A laska 99524 -0845
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legal nuances o f protecting audits and restricting the sharing of those audits with other 
entities in the workplace.

As I mentioned above, passage o f “self-audit” legislation this session is critical to 
the members o f the Alaska Chapter o f the IADC. The drilling contractors in Alaska are 
in the process o f re-negotiating our contracts with BPXA and ARCO; and, a new 
responsibility the operators have asked that we assume requires us to develop and 
implement our own health, safety and environmental programs. This is a responsibility 
we are happy to take on; however, in order for this new approach to work effectively, we 
will need to be able to review the implementation o f our individual programs and share 
the results o f those reviews with the operators and other oilfield contractors with whom 
we work. The operators and other oilfield contrat tors, in turn, will need to share their 
reviews with us. The privilege and immunity created by SB 41 will simplify this sharing 
o f information.

Several drilling rigs operating on the slope already are working under these re­
negotiated contracts — I guess one might say that we have put the cart before the horse by 
completing these contracts prior to implementation o f “self-audit” legislation. But, as 
you know, in the increasingly competitive, world-wide economy in which Alaska’s oil 
industry must compete, we cannot always wait for government to lead the way when it 
comes to identifying better ways o f doing business. In fact, in this instance, we are 
hopeful that government will take our lead and recognize that state law must be changed 
immediately to reflect the new realities o f the workplace.

I am available to meet with you at your convenience to discuss this legislation, 
and I am prepared to travel to Juneau to appear before the House Finance Committee and 
testify in support o f the bill. I look forward to working with you and the members o f the 
Finance Committee on this legislation. Again, because this legislation is so critical to the 
industry, I hope that you will be able to make time in the Finance Committee’s schedule 
to hear the bill sometime early next week.

Thank you again for your continued support, and I look forward to seeing you 
again sometime soon.
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Valdez Office
P.O. 3ox 138, Valdez, AK 99686 
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E-mail: afervdz@alaska.net

Seattle Office
1402 Third Avenue Suite 1215, Seattle, WA 98101 

Phone:(206)628-9464/Fax:(206)292-0610 
E-mail:afersea@accessone.com

http://www.accessone.com/~afersea

April 7, 1997
Via Facsimile and US Mail

Representatives Mark Hanley and Gene Therriault, Co-Chairs
House Finance Committee
State Caoitol
Juneau. AK 99801-1182

RE: SB 41 -- Environm ental, Health and Safety Self-Audits

Dear Representatives Hanley and Therriault,

The purpose o f this letter is to share with you and your committees the Alaska Forum for 
Environmental Responsibility’s position on SB 41, Senator Leman’s environmental audits bill. 
Attached are copies o f our testimony to the Senate Judiciary Committee on January 24 as well as 
a follow-up letter sent to the chairs and members o f the Senate Judiciary and Finance 
Committees.

The Alaska Forum’s remains opposed to SB 41. We believe it is bad public policy and 
sends a chilling signal to conscientious workers in Alaska. We urge you to vote no on SB 41.

If you have any further questions, please call Mike Riley, Program Director, at (206)628-
9464.

Sincerely,

Stan Stephens 
President

enclosures: -  “Testimony on SB 41 before the Senate Judiciary Committee February 24,
1997,” Alaska Foruin
— Follow-up letter to Chairs of Senate Judiciary and Finance Committees; March 
5, 1997

mailto:afervdz@alaska.net
mailto:afersea@accessone.com
http://www.accessone.com/~afersea
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Alaska Forum Comments on SB 4! Page 2
April 7. 1997

-- “Poisoning the Well: Whistelblower Disclosures o f Illegal Hazardous Waste 
Disposal on Alaska’s North Slope, Executive Summary,” Alaska Forum, January 
1997.
-- “Partnering Will Not Remove Poison from the Well," Stan Stephens, 
Anchorage Daily Mews, 2/6/97

cc:

House Finance Committee
Representative Mark Hanley, Co-Chair, FAX: (907)465-2418 
Representative Gene Therriault, Co-Chair, FAX: (907)465-3884 
Representative Eldon Mudler FAX: (907)4 55-3518 
Representative Gary Davis, FAX: (907)465-3835 
Representative Richard Foster, FAX: (907)465-3242 
Representative Pete Kelly, FAX: (907)465-5241 
Representative Vic Kohring, FAX: (907)465-3818 
Representative Terry Martin, FAX: (907)465-2293 
Representative John Davies, FAX: (907)465-3519 
Representative Ben Grussendorf, FAX: (907)465-2278 
Representative Carl Moses, FAX: (907)465-3445
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