





HOUSE COMMITTEE REPORT

Date Referred to Committee; April 15, 1998 FURTHER REFERRALS:

Date of Committee Action;
The FINANCE Committee considered:

SENATE BILL NO. 347
“An Act relating to the increase of an appropriation item based on additional federal or other program receipts.”

SB 347
PROGRAM RECEIPTS

recommends it be replaced

with the following committee substitute

the same title
a new title

J additional referral to Committee
| attached amendment(s]
ADOPTS: Letter of Intent
ATTACHES NEW FISCAL NOTE(s): @ APPROVES PREVIOUS: (epkinut)
f]fiscalnote(s) [ ] fiscal nofe(s)
[ J zero fiscal note(s) (‘A] zero fiscal note(s) H |

CHAIR'S SIGNATUR



FISCAL NOTE No. |

STATE OF ALASKA Bill Version:
1998 LEGISLATIVE SESSION (S) Publish Date: 4 3 -<3jr
Revision Date: Dept. Affected  Legislature
Title:  Program Receipts BRU Budget & Audit
Component Legislative Finance
Sponsor:  Senate Finance Committee Committee Expenses
Requester: Legislative Budget & Audit Committee Component Serial No.
(Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY 00 FY FY 2 FY 3 FY 4
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 00 00 00 00 00 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES [
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
1091 Designated Program Receiots
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (ryo7) cost: 00
POSITIONS

Full-time
Part-time
Temporary

anavsis:  (rsmdaapies)

The legislation will have no fiscal impact on either the Legislative Finance Division or the Legislative Budget &
Audit Committee operations.

Prepared by ike Greany, Leo siative Fiscal Analyst Phone_ 465-3002
Division Legislative F nance Division Date_ 4/3/98
Approved by Date

Agency

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distnbution information, call the Governor's Legislative Office
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ROLL CALL: HOUSE FINANCE COMMITTEE

DATE Q1 A B
SUBJECT —~7

TOTAL

PASSED
FALED



LEGISLATIVE BUDGET AND AUDIT COMMITTEE

Division of Legislative Finance

P.O. Box 113200
Juneau, AK 99811-3200
(907) 465-3795

FAX (907) 463-4885

November 14, 1997

TO: Chair, Vice-Chair, and Members
Legislative Budget and Audit Committee

FROM: Mike Greany, Legislative Fiscal Analyst

RE: Options to Change the RPL “45 Day Rule”

At the October 8 meeting of the Legislative Budget and Audit Committee, | was instructed to
bring options to change the “45 day rule” back to the next meeting.

Working with Legal Services, we have come up with five options that would involve either
constitutional, statutory, or appropriation process changes. Their legal analysis is included (see

October 27, 1997 memorandum).

Option [1] Grr*ntoriginal appropriation authority to the Legislative Budget and Audit
Committee (constitutional amendment required).

Currently the committee has no original appropriation authority. The actual appropriation of
additional federal or other receipts are made in a front section of the general appropriations bill,
and then are subject to the RPL review process. The problem lies in the fact that the front section
actually makes the appropriation and the expenditure of the funds can go forward either [I] wi'h
the approval ofthe committee or [2] by the Governor after 45 days have lapsed without
committee approval - after failure to approve or no action.

Under this option a constitutional amendment would be necessary to grant the committee the
power to specifically appropriate additional federal or other receipt funds on an item-by-item
basis in lieu of the general and open-ended appropriation in the front section of the general
appropriations bill enacted by the full legislature. In this way there would be no 45 day rule - if
the committee failed to approve there would simply be no appropriation increase.

The voters rejected a similar constitutional amendment proposed by the 1978 session ofthe

Legislature.



Option [2) Extend the 45-day period (statutory change required).

The operation of this option would be that the current front section appropriation would remain in
the general appropriations bill, failure by the committee to approve an RPL request would still
trigger a waiting period after which the administration could proceed to expend, but the waiting
period would be constructed to extend into the next regular session to allow the legislature the
opportunity to repeal (dis-appropriate) the additional federal or other receipts amount. The
legislature would have to enact a specific appropriation item repealing the expenditure-through -

RPL in question.

The Governor could not proceed with the expenditure of funds unless the full legislature failed to
take action to implement the committee’s denial of approval.

This option would require enactment o f substantive law to change AS 37.07.080(2) and (3).

Option [3] No longer iudude a front section that makes the appropriation of federal funds
and additional program receipts (no statutory change required). This would effectively

eliminate the RPL process.

The legislature would simply stop making the front section appropriation of additional federal or
other rrogram receipts. There would be no budget authority under which the RPL process would
normally work. Agencies would be limited to the actual amounts appropriated to them in the
regular back section of the appropriation bill. Any additional expenditure authority would have
to come through the supplemental appropriation process in the subsequent legislative session.

This option would essentially remove the Budget and Audit Committee from the budget process.

Option [4] Statutory delegation of expenditure authority to the Committee with specific
standards (statutory change required).

The concept would be that specific standards given by the full legislature to the committee in
approving or denying RPL requests would replace the 45-day provision. However, legal analysis
finds this approach highly unlikely to survive constitutional challenge: improper delegation and

separation of powers issues.

For that reason, it would not be fruitful to develop this option further.

Option [5] Repeal the 45-day provision that authorizes the Governor to make
expenditures despite LB & A approval (statutory change required).

The straight out removal of the 45 provision which allows the Governor to proceed with the
expenditure of funds despite LB & A Committee disapproval would only require a statutory
change but would likely result in litigation. Again, the constitutional issues o f separation of
power and the delegation problem would be raised with a favorable outcome for the Legislature

doubtful.



j etM itoc "pilAcai/m d ttf/Q eam m otda& o*

It would appear that the most legally defensible options immediately available to the Legislature
are Options 2 or 3.

I recommend Option 2 extending the waiting period into the subsequent session before the
Governor can override LB & A denial ofan RPL request. This would allow the full
legislature the opportunity to implement the committee action by an appropriation measure before
any expenditure of funds could occur.

Option 3 is not recommended because it would effectively eliminate the RPL process -- that has
historically served as the LB & A Committee’s primary budget oversight function during the

interims.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA

FAX (907) 465-2029
Mail Stop 3101

130 Seward Street, Suite 409
Juneau. Alaska 99801-2105

MEMORANDUM October 27, 1997
SUBJECT: Expenditure of program receipts (Work Order No. 20-LS1196)
TO: Mike Greany

Legislative Fiscal Analyst

FROM: Tamara Brandt Cook
Director X Y)

You have asked me to provide a legal review ofoptions for amending AS 37.07.080(h) so
that the Governor may not authorize the expenditure of program receipts if expenditure has

been disapproved by the Legislative Budget and Audit Commi ittee.

HISTORY OF SUBSECTION

AS 37.07.080(h) was enacted in 1977 (Chapter 74, SLA 1977) Itoriginally provided for
revisions of appropriations upon approval by both the Governor and the Legislative Budget

and Audit Committee. Itprovided in full:

(h) Appropriations may be revised on approval by the governor and the
Legislative Budget and Audit Committee to allow for

(1) increase ofan appropriation item based on additional federal or
other program receipts;

(2) establishment of a new, permanent position not authorized in the
appropriated operating budget; or

(3) reallocation between appropriation items.

Upon enactment of this subsection suit was brought. Judge Tom Stewart round all three
types of revisions to appropriations to be unconstitutional. With respect to expenditure of
"additional program receipts,” the Judge found both an improper delegation ofthe legislative
power to appropriate to a committee and a violation ofthe separation of powers doctrine to
the extent that the provision authorized a legislative committee to exercise jointly with the
Governor expenditure authority. (Kellev v. Hammond. First Judicial District, Superior

Court, C.A. 77-4 (Alaska 1978))

The appeal in the Kellev case was ultimately dismissed and the legislature submitted a

proposed constitutional amendment to the voters proposing budget revisions and expenditure



Mike Greany
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of program receipts upon approval of both the governor and an interim commi ittee of the
legislature. The voters rejected the constitutional amendment. (LR 39 Tenth Alaska
Legislature, copy attached) During the sess.on held immediately after the voters rejected the
proposed constitutional amendment the legislature enacted AS 37.07.080(h) in substantially

the form it now appears. (Chapter 60, SLA 1979)

REVISION OPTIONS

(1) COﬂStitutional amendment. A constitutional amendment like LR 39 could again be
submitted to the voters to authorize the Legislative Budget and Audit Committee to,
essentially, appropriate additional program receipts, or the amendment could grant the
committee expenditure authority only after an appropriation of additional program receipts
has been made by the full legislature. Currently, the operating budget typically contains an
appropriation of excess program receipts in general terms: "Federal or other program
receipts that exceed the amounts appropriated in this Act are appropriated conditioned upon

compliance with the program review provisions of AS 37.07.080(h)."

(2) Extend the 45-day period. AS 37.07.080(h)(2) and (3) could be amended so that the
governor could not make an expenditure very quickly. This would enable the legislature to
convene in special or regular session and appropriate the program receipts at issue to avoid
the expenditure. The weakness in the approach is that the governor could veto the

appropriation.

3) Stop making appropriations of additional program receipts. The tegisiature can
avoid the delegation problem litigated in Kellev and still control expenditures by simply
making no appropriations of program receipts in a manner that leads to discretionary
expenditures, or the legislature could made appropriations of additional receipts only for

specific programs it feels comfortable increasing by unknown amounts.

(4(} ~Statutory delegation to the LBA Committee of expenditure authority over
additional program receipts with specific standards. whnen the supreme Court held that
AS 37.07.080(g)(2) is an unconstitutional delegation of the power to appropriate to the
governor, the court suggested that such a delegation might withstand a constitutional
challenge based on in .proper delegation if the statute included standards to guide the exercise
of administrative discretion. However, the court noted that, even with standards, the
delegation to the governor would probably still violate the principle of separation of powers.
(State v. Fairbanks N. Star Borough. 736 P.2d 1140 (Alaska 1987)) Itis remotely possible
that, if standards where supplied to guide the LBA Committee in its determination as to
whether to approve the expenditure of additional program receipts, the statute would survive

attack. | think, however, that the success of this approach is unlikely.

@AReJ)eal the provision that authorizes the Governor to make expenditures despite

Isapproval. This would place the legislature in the position of relitigating the
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separation of powers question and, to a lesser extent, thr delegation p.-blem that was the

subject of the Kellev case.

TBC:glc
97-389.glc



STATE OF ALASKA
“EXTENSION OF AGREENVENT

ATT OIL" <'Agreamant 1) THE LEGISLATURE
% WhlthATesoro-AIaakc(rj]_f )

the Agreement. modifying ,
rioua provisions Qo it; 1978 LsgUittiw*
Source Rasody* No.

ra aa sac out _In AS 38.06, HCSSJR 16 39
anc Advisory Board haa
pprcved Agreement I1; and

| raaourcea haa fulfillad
0 sailing Cha royalty oil
d has obtained approvela
elopaanc Advisory Beard,
ad 38.0G; and

oviaion stating that if Proposing an amendment tc cha Consclti:'loo of cha State of Alaaka

not approve Agreement Il ralating to the work of interim committees of the legislature.
by a majority of cha

of no force or effect;

sale of royalty oil may ,
resources without the -W -
:oncurrant resolution
:a of each house; and
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

I resources submitted - '°

ildaration and approval: * Section 1. Article XlI, sec. 11, Cooedtutloo of the State
pp ’ of Alaska la amended to read:

id rad evaluated Agreement secTioN 11 INTERIM COMTNZES.  There shell be a
rotherwise received back- ' legialadva council, and cha legielacura may establish other
ixpresslons of public « ' interim committees, including e committed to approve jointly
termination with respect with the governor, as provided by lam, atate budget ravi-

clone, _includin? revisions authorising cha receipt and
expenditure of federal and ocher program racalpts as defined-
by law. The council and other interim omKittaaa may meat

under current federal

_the beet Incereata of between legislative sessions. They may parfora dutiés and
d further finds that employ personnel as provided by the legislature. Thais
ppllcabla conatltutlonal member* may receive an allowance for expenses while perform-
ing their dudes.
Legislature that cha * Sac. 2. The amendment proposed by this resolution shall ba
NT FOR THE SALE AND placed before the voters of tha ataca at the next general alac-
the State of Alaska, * tion in conformity with arc. XIII, aac. 1, Constitution of the
al resources, and K State of Alaaka, and cha election lawa of Cha stata.

eby approved. itv.j. A





