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HOUSE COMMITTEE REPORT

Date Referred to Committee: May 1, 1997 

Date of Committee Action: J3; lb? 1*13 l

FURTHER REFERRALS:

The FINANCE Committee considered: C S S B  1 0 4 (F IN )  a m

CS FOR SENATE BILL NO. 104(FIN) am OMNIBUS INSURANCE REFORM
“An Act relating to regulation and examination of insurers and insurance agents; relating to kinds oi insurance; relating to payment 
of insurance taxes and to required insurance reserves; relating to insurance policies; relating to regulation of capital, surplus, and 
investments by insurers; relating to hospital and medical service corporations; relating to the portability and availability of health 
care insurance; making amendments to the insurance statutes to confonn to federal requirements regarding health insurance; 
relating to the repeal of certain small employer health care insurance provisions; requiring that uninsured and underinsured motor 
vehicle insurance apply to claims of an insured even if other policy limits are not exhausted; repealing delayed provisions relating 
to dental, vision, and hearing insurance in secs. 3 and 4, ch. 101, SLA 1992; repealing delayed provisions relating to small employer 
health care insurance in secs. 4, 7, 9, and 12, ch. 39, SLA 1993; repealing the delayed effective date in sec. S, ch. 101, SLA 1992, 
and in sec. 13, ch. 39, SLA 1993; and providing for an effective date.”
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F I S C A L  N O T E

1997 LEGISLATIVE SESSION
Revision Date:___________________
Title:

S T A T E  O F  A L A S K A B I L L  N O . C S S B  104 ( F IN )  A M

April 28, 1997
An Act relating to regulation and examination of

insurers and insurance agents
Sponsor
Requestor

Senate Rules

Department Commerce and Economic Development
BRU: Insurance__________________________

Component Insurance

Expenditures/Revenues

COMPONENT SERIAL NO.

(Thousands of Dollars)

354

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY01 FY 02 i FY 03
PERSONAL SERVICES i I
TRAVEL i j
CONTRACTUAL I i
SUPPLIES I I
EQUIPMENT : I
LAND & STRUCTURES I 1 I
GRANTS, CLAIMS 1 1 !
MISCELLANEOUS 1 1 1
TOTAL OPERATING 0.0 0.0 0.0 0.0 I 0.0 1 c.o

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts -!
1003 GF Match - I
1004 General Fund I
1005 GF/Program Receipts
1006 GF/MHTIA • i
Other j
TOTAL 0.0 0.0 o.r 0.0 0.0 1 0 0

Estimate of any current year (FY 97) cost: $ 

POSITIONS

50.00

FULL-TIME 1 1 1 I
PART-TIME 1 !
TEMPORARY 1 1 1

ANALYSIS: (Attach a separate page if necessary)
There is no fiscal im pact on tho com ponen t.

■1 s
Prepared by: Mananne K. Burke, D ire c to r^ / ' Phone:___ 465-2515
Division:

Approve
Agency:

Insurance /
Approved by Commissioner /  William L Hensley

/ '  Commerce and Economic Development
Date:

Apnl 28. 1997

vy/ 9?

PREPARER TO PROVIDE ALL^ISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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STATE OF ALASKA
1997 LEGISLATIVE SESSION F I S C A L  N O T E

SILL NO: CSSB 104 (FIN) AM

R e v is i o n  D a l e : _____________________________________________________ ______________________________ C e o t .  A f f e c t e d : R a v e r w ________________________________

T it le :  O m n h u s  In s u r a n c e  B iB  _________________________________________________ B R U :  R e v e n m  O p e r s f lc n s  . ___________

   ______________________________________________________C o m p o n e n t :  T i e n t s y ________________________________

S p o n s o r  ( S | _R L S ____________ _________________________________________________________ ________________________________________________________________________

R e q u e s t o r  I S ) _F I N ____________________________ ___________________________________________C O M P O N E N T  S E R I A L  N O .   1 2 1

E x p e n d i t u r e s / R e v e n u e s : _________________________________________________________  ( T f io u s a n d s  o l  O o l la / s )

O P E R A T I N G  E X P E N D I T U R E S F Y  1 8 F Y  9 9 F I  0 0 F Y  0 1 F Y  0 2 F Y  0 3

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

S U P P L I E S

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S .  C L A I M S

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

C A P I T A L  E X P E N D I T U R E S

C H A N G E  I N  R E V E N U E S  (  ) ess 4 8 5 .1 4 8 5 . 1 4 8 5 .1 4 8 5 . 1 4 8 5 . 1

F U N D  S O U R C E ( T h o u s a n d s  o l  D o l la r s )
-

1 0 0 2  F e d e r a l  R e c e ip t s

1 0 0 3  G F  M a t c h

1 0 0 4  G F 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

1 0 0 5  G F / P r o g r a m  R e c e ip t s

1 0 3 7  G F / M e n l a l  H e a lt h

O t h e r

T O T A L 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

E s t im a t e  o f  a n y  c u r r e n t  y e a r  ( F V 9 7 ) c o s t  S   O .Q

P O S I T I O N S :

F U L L - T I M E

P A R T - T I M E

T E M P O R A R Y

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t a  p a g e  if  n e c e s s a r y )

The legislation allows the annual payment date to be changed to a quarterly payment date. The anticipated change h  revenue is 
based upon receiving interest income in the general fund on approximately S28.0 million in tax from 28 to 243 days earlier than at 
present.

P h o n e :  A 6 5 - 2 3 6 0

O a l e :  A p n l 2 9 . 1 9 9 7

D a l e :  A p r il 2 9 . 1 9 9 7
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5/5/97

A M E N D M E N T

OFFERED IN THE HOUSE

TO: CSSB 104(FIN) am

Page 74, line 31, through page 75, line 14;

Delete all material and insert:

"* Sec. 114. AS 28.40.100(a)(22) is amended to read:

(22) "underinsured motor vehicle" means a motor vehicle licensed for 

highway use with respect to ownership, operation, maintenance, or use for which there 

is a bodily injury or property damage insurance policy or a bond applicable at the 

time o f an accident and the amount of insurance or bond

[(A)] is less than the amount the covered person i.1 legally

entitled to recover for bodily injury or property damage from the owner 

or operator o f the underinsured motor vehicle [LIMIT FOR UNINSURED 

AND UNDERINSURED COVERAGE OF THE INSURED’S POLICY; OR

(B) HAS BEEN REDUCED BY PAYMENTS TO PERSONS

OTHER THAN AN INSURED, INJURED IN AN ACCIDENT, TO LESS 

THAN THE LIMIT FOR UNINSURED AND UNDERINSURED 

COVERAGE OF THE INSURED’S POLICY];"

Page 75, lines 16 - 17:

Delete "AS 28.20.445(c), 28.20.445(h); AS 28.22.211; and AS 28.40.100(a)(22)" 

Insert "AS 28.20.445(h); and AS 28.22.211"



Senator D ave D o n le y
ALASK A STATE LEGISLATURE

May 5, 1997

Representative Gene Themault 
Co-Chair, House Finance Commitrre 
State Capitol Room 511 
Juneau, AK 99801

Dear Representative Theniault:

On May 2nd I sent you a letter requesting your support for an amendment (0-LS0407\KA.l - Ford) to 
Senate Bill 104 (The Insurance Omnibus Bill) which if adopted would fix an unintended consequence 
in the language of the bill.

Upon further review, State Farm actuarial and legal staff have suggested two changes to the 
amendment which I agree should be made. I have included a letter from Michael Lessmeier, State 
Farm lobbyist, and a memorandum from Mike Ford with Legislative Legal which explain the 
differences in the two amendments. The revised amendment (0-LS0407NKA.4 - Ford) still avoids the 
unintended consequences concerning when an insurer is required to pay covered claims and I request 
the House Finance Committee adopt it

As I mentioned in my earlier letter, Section 114 of CSSB 104(FIN) am is intended to require that 
uninsured and underinsured insurance coverage apply whenever the injured person is legally entitled 
to recover damages that exceed the available coverage under other provisions of the policy. However, 
the current language in the section may have unintended consequences concerning when an insurer is 
required to pay covered claims.

The revised amendment to Section 114 o f CSSB 104(FIN) am is intended to require that uninsured 
and underinsured insurance coverage apply whenever the injured person is legally entitled to recover 
damages that exceed the available coverage under other provisions of the policy. The revised

provision regarding uninsured and underinsured coverage.

Additionally, I have given the revised amendment to House Labor & Commerce Chairman Norm 
Rokeberg and requested his support for the inclusion of (0-LS0407NKA.4 - Ford) to Senate Bill 104.

I have included a copy of the original amendment and the revised amendment for your review. I 
appreciate your consideration o f this request. Please call me at 465-3892 if  you have any questions.

January-May: STATE CAPITOL • JUNEAU, AK • 99801-1182 • (907) 465-3892 * FAX: (907) 465-6595 
June-L-jcember 716 W. 4TH AVE. • STE. 430 • ANCHORAGE, AK • 99501 • (907) 258-8181 • FAX: (907) 258-1648

amendment to Section 114 still avoids this problem while maintaining the intent of the Senate

Senator Dave Donley

Attachments: 4 DD/jja

MEMBER: Senate Finance Committee • Legislative Budget & Audit Committee
• Senate Community & Regional Affairs Committee



LEGAL SERVICES
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907} 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 
Mail Stop 3101

M E M O R A N D U M May 5, 1997

SUBJECT: Motor vehicle insurance - (CSSB 104(FIN) am)

TO: Senator Dave Donley
Attn: James

FROM: Michael F. Ford
Legislative Counsel

You have asked if  the latest refinement to the "stacking" issue, amendment 20- 
LS0407\KA.4, is consistent with the earlier versions. I believe that it is. This amendment 
contains two changes from the prior version (20-LS0407\KA.l), but these changes do not 
affect the basic purpose o f the amendment which is to have underinsured coverage available 
when other policy limits are exhausted.

Please contact me if  you have further questions.

MFF:glc
97-299.glc

- /

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

Enclosure



L e s s m e i e r  <Sl W i n t e r s
LAWYERS - LLC

MICHAEL t_ LKSSMCIKR 
ORMORYW, LCSSMEICK
■ HELOON E. WINTERS
■ ETH LESBOWITZ*
'MICHIGAN

One Sealaska Plaza 
Suite 303 

Juneau, Alaska 99801-1249
TELEPHONE: (007) 806-5012 
rAC9IMILE: (007) 469-3020

VIA FACSIMILE
May 5, 1997

Senator Dave Donley 
Senate
State Capital, Room 508 
Juneau, AK 99801-1182

Re: Proposed Amendment to CSSB 104 (FIN)

Dear Senator Donley:

I was able to discuss the proposed amendment with State Farm actuarial and legal staff this 
morning. They suggested that paragraph 22(a) be redrafted from:

"is less than the amount the covered person is legally entitled to recover for bodily 
injury or property damage from the person who is uninsured or underinsurcd and"

"is less than the amount covered person is legally entitled to recover for bodily 
injury or property damage from the owner or operator of the undcrinsured vehicle".

Adding the "owner or operator* language simply insuio, ;onsisrent with the main body o f paragraph 
22, that the third-party liability we are talking about is from the owner or operator o f the 
underinsured vehicle. It is not, for example the third-part' liability o f a product manufacturer or other 
such person. Although paragraph 22 already makes thi*. clear, making this change to subsection (A) 
will maintain consistency.

The other change that should be made is the reference to "uninsured" should be deleted. An 
"underinsurcd motor vehicle" as defined in this amendment is a vehicle for which insurance exists, but 
the insurance is insufficient. An "uninsured" motor vehicle is a vehicle for which there is no 
insurance. The trigger issue you are trying to correct has nothing to do with an uninsured motorist, 
but rather can arise only where there is an underinsured motorist. Although uninsured and 
underinsured motorist coverage is a single, combined coverage in Alaska, we think it very confusing 
to define an underinsured motorist as including an uninsured motorist.

Indeed, we can think of no good reason why one would want to define an underinsured 
motorist as an uninsured motorist. Situations involving an uninsured motorist do not present the

to



1W • 4 4Wl I ' 4T WV L U W ' V I U .  4 4 .4  V  U  i  i U i  A I S A  v U n v ^ J V i . U- - _• . .v v; • • / i . Vw*
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Senator Dave Donley 
Senate 
May 5, 1997 
Page 2

issues o f triggering this amendment is intended to cure. A motorist is either insured or not. If a 
motorist is not insured, the coverage is triggered. Tf the motorist is insured, bur in an amount less 
than the damages the covered person is legally entitled to recover from the owner or operator, the 
underinsured motorist coverage is triggered. It should be clear that although UM/UIM coverage is 
a single, combined coverage in Alaska, an uninsured motorist is different than an underinsured 
motorist.

In sum, we think that rather than simplifying the issue, defining an "underinsured motorist" 
as an uninsured motorist is unnecessary, contradictory and confusing. We urge this not be done.

Sincerely,

LESSMEIER & WINTERS

By-
Michael L. Lessmeier

MLL/bhv

cc: Mike Ford

SDUSS97.WM



SECTIONAL ANALYSIS
C S S B  1 0 4 (F IN ) ***-

Section  1. PURPOSE. The purpose of sections 3, 11, 12, 31-34, 43-57, 59-90, 99-102, 108, 
111-112, 115-119, and 122 of this Act is to implement the minimum federal standards for 
health care insurance enacted under P.L. 104-191 (Health Insurance Portability and 
Accountability Act of 1996).

S ec . 2. A S  21 .06 .030 . D e p u t ie s  a n d  a s s is ta n ts .
This section reaffirms th a t persons participating on division advisory committees do not 
receive payment for transportation or per diem expense. The Division of Insurance has 
routinely secured public input on insurance regulatory issues using a variety of advisory 
committees. Volunteers, including many insurance professionals providing technical 
input, have served without compensation from the state, recognizing th a t if transportation 
or per diem expenses were paid by the division the costs would be passed back to them 
through higher licensee fees or higher insurance premiums reflecting increased 
administrative costs. The possibility tha t payment m ight be required under AS 39.20.180 
has recently been brought to the division’s attention.

Sec. 3. AS 21.06.085. U n ifo rm  d a ta  an d  p ro c e d u re s  fo r  h e a lth  claim s.
The changes to this section make the terms consistent w ith the newly defined health 
insurance terms under the federal law(HIPAA)

Sec. 4. AS 21.06.110. D irec to r's  an n u a l rep o r t.
Updates information required to be included in the division’s annual report to reflect 
current practices regarding issuance of certificates of authority and primary regulation of 
domestic insurers.

Sec 5. AS 21.06.160(a). E xam ina tio n  Cost.
Clarifies this subsection to allow the calculation of a reasonable per hour charge for 
examination services to include approximated division overhead expenses such as word 
processing services, facilities and supplies, computer systems, etc. and that out-of-pocket 
expenses including travel costs shall be paid by the person being examined.

Sec 6 . AS 21.09.210(b). P rem ium  T ax P aym en t - A dm itted  In su re rs .
Allows the director to determine the method of payment of premium taxes to reflect 
technology changes such as electronic payments and to collect premium taxes quarterly.

Sec 7. AS 21.09.210(d). P rem ium  Tax P aym en t - A dm itted  Wet M arine  an d  
T ran sp o r ta tio n  In su re rs .
Allows the director to determine the method of payment of premium taxes to reflect 
technology changes such as electronic payments and to collect premium taxes quarterly.

Sec 8 . AS 21.09.245. A m endm en ts to  C e rtif ic a te  o f A u tho rity .
This is a new section th a t requires an authorized insurer to file with the division within

1 M a y  1, 1 9 97  (9 :2 5 a m )



30 days a name change, domiciliary state change, or other information on its certificate of 
authority. Amendment to the insurer’s articles of incorporation or bylaws, a change of 
business address or phone number, and other information as designated by the director 
must be filed w ithin 90 days, and provide for penalties for noncompliance.

S e c  9 . A S  21 .09 .320 . M a in te n a n c e  o f  R e c o r d s .
This new section that identifies which records are required to be kept by admitted 
insurers domiciled in another state. Retention times are specified. Domestic insurers are 
subject to existing and unchanged provisions. The lack of requirements for other 
adm itted insurers has impeded the division’s regulatory oversight including examinations 
and other investigations.

S e c  10. A S 2 1 .1 2 .0 2 0 (a )(4 )(A )(iii) . A c c r e d ite d  R e in s u r e r  Q u a lif ic a t io n s .
Removes a requirement for a certification of insurer solvency from an insurer’s domiciliary 
regulator because some foreign countries do not provide such certifications. Certification 
will still be required from the insurer’s public accountant.

S e c . 11. A S  21 .12 .050 . H e a lth  in s u r a n c e  d e f in e d .
This section defines "health care insurance" which is consistent w ith the definition of 
"health insuance coverage" in P.L. 104-191 adding Sec. 2791(b) (42 U.S.C. 300gg-91(b)). 
The federal definition differs from the current state definition and since Alaska's 
definition is more broad, the federal definition was defined as a subset of the Alaska 
definition. This section all adds stop loss insurance to the definition of health insurance to 
affirm th a t life and health insurers are permitted to write stop loss coverage.

S e c  12. A S 21 .12 .050 .
Definition of health care insurance and stop-loss insurance as referenced in Sec. 11 AS 
21.12.050.

S e c t io n  13. A S  21 .1 4 .0 1 0 (a ). R is k  B a se d  C a p ita l F ilin g .
Clarifies that a domestic insurer must submit its risk based capital report to the director 
without a specific request.

S e c t io n  14. A S 21 .14 .200 (18 ). R is k  B a se d  C a p ita l I n s tr u c t io n s .
Clarifies that instructions can be adopted by order of the director after an open meeting 
since the complexity of the calculation, its continual refinement, and insurer need for 
nationwide consistency, regulations are an inappropriate way to provide instructions to 
insurers.

S e c t io n  15. A S 2 1 ,18 .050 (4 ). C a p ita l s to c k  a n d  l ia b i l i t ie s  c h a r g e d  a g a in s t  a s s e ts .
Requires tha t the minimum reserves for health insurance established in AS 21.18.080- 
21.18.086 be charged against an insurer’s admitted assets for the purpose of determining 
the insurer’s st \tutory financial condition.

2 M a y  1, 1 9 9 7  (9 :2 5 a m )



S e c t io n  16. A S  21 .1 8 .0 8 0 . R e s e r v e  s ta n d a r d s  fo r  h e a lth  in s u r a n c e .
Adopts a more well defined and appropriate standard for m inim um  reserves for health  
insurance. Requires th a t reserve adequacy be determ ined by a gross prem ium  valuation 
considering the  sum of policy reserves, claims reserves', and prem ium  reserves established 
under AS 21.18.082-AS 21.18.086.

S e c t io n  17. N e w  s e c t io n s  a r e  a d d e d  to  p r o v id e  fo r  m in im u m  h e a lth  in s u r a n c e  
r e s e r v e  s ta n d a r d s .  

A S  2 1 .) 8 .082. P o l ic y  r e s e r v e s  fo r  h e a lth  in s u r a n c e .
This section defines which policies require a policy reserve and how to calculate the 
reserve based on m inim um  standards relating to in te rest ra tes, policy term ination, 
morbidity, and reserve method.

A S  21 .18 .084. C la im  r e s e r v e s  fo r  h e a lth  in s u r a n c e .
This section establishes th a t  claim reserves are required for all incurred and unpaid 
claims, including associated expenses, on health  insurance policies.

A S  21 .18 .086 . P r e m iu m  r e s e r v e s  fo r  h e a lth  in s u r a n c e .
This section establishes premium reserve requirements th a t include standards for 
accounting, discounting, methodology, and minimums levels of unearned premium 
reserves as they relate to policy reserves.

S e c t io n  18. A S 21 .21 .410 . C u s to d ia n  A g r e e m e n ts .
Requires tha t a written agreement exist between an insurer and the custodian of its 
assets, securities, or investments. The agreement must require th a t the custodian will 
’indemnify for losses if loss results from theft, mysterious disappearance, damage or 
destruction, or negligence or dishonesty of the custodian’s officers, employees, or agents. 
The agreement must require the custodian to promptly replace an asset or value of the 
asset. A bank, trust company, or securities firm may serve as custodian if authorized by 
the insurer and approved by the director.

S e c t io n  19. A S 2 1 .2 7 .0 1 0 (f)(2 )(B ). L ic e n se  r e q u ir e d .
Editorial revision to make “or” the appropriate connector consistent w ith identical 
language in (g)(1) of the section.

S e c t io n  20. A S 21 .27 .010(1). A tto r n e y -in -fa c t  L ic e n se  E x e m p tio n .
Clarifies that an attorney-in-fact of a reciprocal insurer who meets the qualifications to be 
exempt from licensure as an attorney-in-fact is not required to be licensed under AS 21.27 
as a managing general agent.

S e c t io n  21. A S 21 .2 7 .0 4 0 (a ). A p p lic a t io n  fo r  L ic e n se .
Codifies current procedure tha t requires an applicant to certify under oath tha t the 
information provided on a license application is true and correct.

3 M a y  1, 19 97  (9 :2 5 a m )



S e c t io n  22. A S  2 1 .2 7 .3 7 0 (b ). S h a r e d  C o m m iss io n s .
Reaffirms th a t an  unlicensed person may not share  or receive a commission or any form of 
rem uneration for business transacted in th is state, nor m ay a licensee share  commission 
or other form of rem uneration w ith an unlicensed person.

S e c t io n  23. A S 2 1 .2 7 .3 9 0 (b ). T e m p o r a r y  L ic e n se .
Conforms AS 21.27 w ith the requirem ent to issue a tem porary  license under AS 25.27.244 
(Welfare Reform).

S e c t io n  24. A S  2 1 .2 7 .4 0 5 (b ). In v e s t ig a t io n ;  c e a s e  a n d  d e s i s t  o r d e r .
Updates procedures to allow the director the  flexibility to provide service of notice to a 
person in  the m ost effective and efficient way.

S e c t io n  25. A S 2 1 .2 7 .4 4 0 (a ). F in e s .
Provides authority  for the director to fine an unlicensed person who illegally transacted  
the business of insurance and received a commission or o ther form of rem uneration.

S e c t io n  26. A S 2 1 .2 7 .6 4 0 (b )(5 )(D ). T h ir d  P a r ty  A d m in is tr a to r  L ic e n s e  
A p p lic a t io n .
Gives a th ird-party  adm inistrator applicant an option to subm it certified financial 
statem ents for its period of operation if operations have been for less then  two years in 
order to remove a barrie r to s ta r t up operations for an  applicant who would otherwise be 
qualified to act as a th ird-party  adm inistrator.

S e c t io n  27. A S 2 1 .3 4 .0 4 0 (c )(4 ). U n a u th o r iz e d  I n s u r e r s  - L lo y d ’s  S y n d ic a te s .
Establishes solvency requirements for each syndicate or insurer of Lloyds or a sim ilar 
operation.

S e c t io n  28. A S 2 1 .3 4 .0 4 0 (c )(5 ). U n a u th o r iz e d  I n s u r e r s  - I n s u r a n c e  E x c h a n g e .
Establishes solvency requirements for each syndicate of an insurance exchange created by 
the laws of another state.

S e c t io n  29. A S 2 1 .3 4 .1 8 0 (b ). P r e m iu m  T a x  P a y m e n t  - U n a u th o r iz e d .
Allows the director to determine the method of payment of premium taxes to reflect 
technology changes such as electronic payments and to collect premium taxes quarterly.

S e c t io n  30. A S 2 1 .3 4 .1 9 0 (a ). U n a u th o r iz o d  F i l in g  F e e .
Clarifies that the one percent fee on gross premiums is calculated on the gross premiums 
reported on the statem ent of surplus lines tax required under AS 21.34.180(b), which has 
been amended to allow the director to require reporting more often than annually.

S ec. 31. - S e e . 34 ., S e c . 43. - S e c . 56. R e q u ir e d  C o v e r a g e s  o r  O ffer s  o f  C o v e r a g e .
References to health insurance terms in these sections were changed to be consistent with 
the new definitions, "health care insurance" in AS 21.12.050 and "health care insurer" in
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AS 21.54.900.

Use of the terms "health care insurance plan" and "health care insurer" generally clarifies 
tha t the applicability of these sections include MEWAs and, in three provisions, HMOs. 
This results from the use of the term "health care insurer" which is defined very broadly 
to include all entities th a t transact health care insurance. Note th a t the definition of 
"health care insurance plan" excludes limited benefit policies and supplemental coverages. 
In the cases where the provision is to apply to these types of policies it is explicitly added.

The changes to these sections were intended to make the sections consistent with each 
other in terms of applicability and with the newly defined health insurance terms under 
the federal law.

Note that:
Sec. 43. AS 21.42.345 was modified to conform with the minimum federal 
standards pursuan t to P.L. 104-191 amending the Public Health Service Act 
(PHSA) to add Sec. 2701(f) (42 U.S.C. 300gg(0) regarding enrollment periods for 
dependents. The current provision applies to both individual and group plans while 
the federal law applies only to group plans. However, for simplicity the changes 
made to conform to the federal law were made to both individual and group 
policies.

Sec. 45. - Sec. 46. AS 21.42.347 relating to costs of childbirth was modified to 
conform with the minimum federal standards pursuant to P.L. 104-191 adding Sec 
2751 to PHSA (42 U.S.C. 300gg-51).

Sec. 35. AS 21.36.185. M a in ten an ce  o f com p la in t h a n d lin g  reco rd s .
Establishes a requirement based on the NAIC Model Unfair Trade Practices Act for an 
insurer to maintain records regarding the complaints it receives. The record will assist 
the division in evaluating an insurer’s consumer practices.

Sec. 36. AS 21.36.240. F a ilu re  to  re n  ̂ w.
Clarifies tha t an insurance policy may only be non-renewed on its annual anniversary. 
This only applies to personal property and casualty insurance.

Sec. 37. AS 21.36.290. Po licy  period.
In conjunction with AS 21.36.240, clarifies the annual policy period and assures tha t rates 
for personal auto insurance may only be changed once every 6 months, even if the policy 
is w ritten for a shorter time period.

Sec. 38. AS 21.36.390. N otice to d irec to r.
Adds a requirement tha t insurers and other licensees report producer defalcations, 
embezzlements, or violations to the director in much the manner as currently is required 
for reporting claim fraud. Lack of timely reports to the division has resulted in situations
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in which harm  to the public or other insurers has been exacerbated. Requires licensees as 
well as insurers to report fraudulent claims.

S ec . 39. A S  2 1 .3 9 .0 4 5 (b )-  R is k  c la s s if ic a t io n :-  c o n s t r u c t io n  in d u s tr y .
Clarifies th a t the credit scale recognizing differences in wages paid applies only to the 
construction industry.

S ec . 4d. A S  2 1 .4 2 .1 3 0 (5 ). D is a p p r o v a l o f  fo r m s .
Clarifies th a t rates for individual health insurance are not subject to approval consistent 
with c irren t statu tes th a t do not provide a mechanism or guidelines for such rate review.

S e c . 41. A S  21 .4 2 .2 0 5 . C o o r d in a t io n  o f  b e n e f it s .
Requires th a t benefits provided under health insurance contracts be coordinated. This 
coordination is applicable only when an individual is covered under more than one health 
insurance contract.

S e c . 42 . A S  2 1 .4 2 .2 6 5 . E f fe c t iv e  d a te  o f  co v era g e .,
Clarifies th a t insurance coverage changes required by a law change become effective a t 
renewal unless the law provides an earlier effective date for the changes.

S ec . 57. S e c . 2 1 .5 3 .0 9 0 . R e q u ir e d  r e g u la t io n s .
Under federal law long term care contracts with certain federally defined characteristics 
may receive favorable tax treatment. Since this creates a separate class of long term care 
policies and need for additional protections, the amendments to this section expand the 
director's authority to write specific regulations for this purpose.

S ec . 58. A S  2 1 .54 .015 . R a te  r e q u ir e m e n ts .
Requires th a t rates for group health insurance contracts not be excessive, inadequate, or 
unfairly discriminatory to provide a consistent standard for all group health insurers.

S ec . 59.
This section adds several new sections to AS 21.54 to conform with the minimum federal 
standards for health care insurance in the group m arket as follows:

S e c . 2 1 .5 4 .1 0 0 . U n fa ir  d is c r im in a t io n .
This section is added to conform with the minimum federal standards pursuant to 
P.L. 104-191 adding Sec. 2702 to PHSA (42 U.S.C. 300gg-l) regarding unfair 
discrimination in the offer of or enrollment under a health care insurance plan.
S e c . 2 1 .”4 .110. P r e e x is t in g  c o n d it io n  e x c lu s io n .
This section is added to conform with the minimum federal standards pursuant to 
P.L. 104-191 Sec. 2701(a)-(b) to PHSA (42 U.S.C. 300gg(a)-(b)) relating to 
preexisting condition exclusions.
S ec . 21 .5 4 .1 2 0 . C r e d ita b le  c o v e r a g e .
This section is added to conform with the minimum federal standards pursuant to 
P.L. 104-191 adding Sec. 2701(c)-(e) to PHSA (42 U.S.C. 300gg(c)-(e)) relating to
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creditable coverage. Creditable coverage is used in determ ining the allowable 
preexisting condition w aiting period or exclusion. Note th a t the federal law allows 
the  s ta te s  discretion in determ ining an  allowable break in coverage in determ ining 
creditable coverager AS 21.56 allowed a 90 day break in coverage for small 
employer groups and this was m aintained in this section and  as a resu lt would 
apply to large employers as well.
S e c . 21 .54 .130 . R e n e w a b ility , t e r m in a t io n , a n d  m o d if ic a t io n  o f  c o v e r a g e .
This section is added to conform w ith the  m inim um  federal standards pu rsuan t to 
P.L. 104-191 adding Sec. 2712 to PHSA (42 U.S.C. 300gg-12) relating to guaranteed  
renew ability, modification and term ination  of coverage. Subsection (f) of th is section 
w as added to allow an insurer to te rm ina te  an  individual's coverage if  the 
individual has committed fraud or in tentional m isrepresentation. This is not part 
of th e  federal law but was considered an oversight by the NAIC and HCFA.
S e c . 21 .54 .140 . R e n e w a b il ity  o f  c o v e r a g e  fo r  a  m u lt ip le  e m p lo y e r  w e lfa r e  
a r r a n g e m e n t .
This section is added to conform with the minimum federal standards pursuant to 
P.L. 104-191 adding Sec. 703 to ERISA (29 U.S.C. 1183) relating to guaranteed 
renewability for MEWA plans.
S e c , 21 .54 .150 . M en ta l h e a lt h  b e n e f i t s .
This section is added to conform with the minimum federal standards relating to 
m ental health benefits parity pursuan t to the amendment to P.L. 104-191 adding 
Sec. 2705 to PHSA (42 U.S.C. 300gg-5).
S e c . 21 .54 .160 . E x c e p te d  b e n e f i t s  d e f in e d .
This section defines the health plans th a t are not subject to the minimum federal 
standards and are termed "excepted benefits" in the federal law. These "excepted 
benefits" are explicitly defined in P.L. 104-191 adding Sec. 2791(c) to PHSA (42 
U.S.C. 300gg-91(c)). These health plans are basically limited benefit and 
supplemental health insurance plans. The definition of "health care insurance 
plan" as proposed in this bill excludes "excepted benefits".
S e c . 21 .54 .170 . D e te r m in a t io n  o f  s iz e  o f  e m p lo y e r .
This section describes how the size of an employer is to be determined as described 
in P.L. 104-191 adding Sec. 2791(e)(6) to PHSA (42 U.S.C. 300gg-91(e)).

A r t ic le  3. S e c . 21 .54 .500. D e f in it io n s .
This section adds new definitions necessary to conform with the minimum federal 
standards. The definitions are consistent with the definitions in P.L. 104-191 
adding Sec. 2701(b), Sec. 2701(e), Sec. 2705(e) and Sec. 2791 to PHSA (42 U.S.C. 
300gg(b), 42 U.S.C. 300gg(e), 42 U.S.C. 300gg-5(e), 42 U.S.C. 300gg-91 respectively)

Sec, 60. - Sec. 68. C o m p reh e n s iv e  H e a lth  In s u ra n c e  A sso c ia tio n .
These sections amend AS 21.55 relating to the Comprehensive Health Insurance 
Association. P.L. 104-191 adding Sec. 2744 to PHSA (42 U.S.C. 300gg-44) allows a state 
to use a qualified high risk pool to guarantee portability of health insurance coverage to 
federally eligible individuals. The amendments to this section allow a "federally defined

7 M a y  1, 19 97  (9 :2 5 a m )



eligible individual" defined in P.L. 104-191 adding Sec. 2741(b) to PHSA (42 U.S.C. 300gg- 
41(b)) to participate in  the CHIA. Use of Alaska's high risk  pool (CHIA) would be the least 
disruptive mechanism allowed under the fede. al law to reform the individual health  
insurance m arket in A laska and therefore was the selected mechanism. Experience in 
o ther s ta tes such as W ashington, New Jersey, and New York relating to the alternative 
m echanism s allowed in the federal law has resulted in significant increases in claims and 
prem ium s and decreases in the num ber of individuals insured and the num ber of 
insurance companies w riting individual health insurance.

S e c . 6 9 . - S e c . 90 S m a ll  E m p lo y e r  H e a lth  R e in s u r a n c e  A ss o c ia t io n .
These sections am end AS 21.56 relating to health  insurance coverrije for small employers 
to remove any conflicts w ith the m inimum federal requirem ents under P.L. 104-191. 
C erta in  sections of AS 21.56 were repealed and reenacted under AS 21.54 because under 
federal law those provisions apply to both large and sm all employer groups. The sections 
in AS 21.56 relating to guaranteed issue were amended to conform with the federal 
m inim um s for sm all employer groups pursuan t to P.L. 104-191 adding Sec. 2711 to PHSA 
(42 U.S.C. 300gg-ll). To the extent possible the provisions in AS 21.56 were not modified 
unless they would prevent application of the federal minimums.

Also, several sections are amended to change the term "association" to "reinsurance 
association" in order to avoid confusion with a "bona fide association" as defined in the 
federal law.

Sec. 77. AS 21.56.075. P re m iu m  re p o r t .
This is a new section th a t requires members of the Small Employer Reinsurance 
Association to report to the director on an annual basis the total amount of small 
employer health insurance premiums written in the state. While not required by federal 
law, this section will significantly improve the ability of the Association to assess 
Association members for losses.

Sec. 91. AS 21.66.110(a). P re m iu m  T ax  P a y m e n t - T itle  In su ra n c e .
Allows the director to determine the method of payment of premium taxes to reflect 
technology changes such as electronic payments and to collect premium taxes quarterly.

Sec. 92. AS 21.66.390(a). M a k in g  o f  ra te s .
Adds investment income as one of the elements to be considered when evaluating the 
rates charged by title insurers.

Sec. 93. AS 21.69.310(a). A n n u a l M eeting  L ocation .
Allows the director upon show of good cause to approve a domestic insurer's request to 
hold its required annual meeting in a city outside of the location of its principal office or 
place of business.

Sec. 94. AS 21.69.520(a). B o rro w e d  F u n d s .

8 M a y  1, 19 97  (9 :2 5 a m )



Requires director appro v al for an insurer to borrow funds when a written agreement 
requires th a t the money be repaid only out of the insurer’s excess surplus and removes 
permission for an insurer to borrow money in this m anner for any purpose of the insu rer’s 
business'.

S ec . 95. A S  2 1 .7 5 .0 4 5 (a ). A tto m e y - in - fa c t  L ic e n s e  E x e m p tio n .
Expands the exception for being licensed as an attorney-in-fact to all reciprocal insurers. 
The exemption is allowed when the attomey-in-fact is a wholly-owned subsidiary of the 
reciprocal insurer who only acts for the one reciprocal. Attorneys-in-fact who operate 
more than one reciprocal insurer must be licensed under this section.

S ec . 96. A S  21 .7 6 .0 2 0 (b ). J o in t  I n s u r a n c e  A r r a n g e m e n t  R e p o r t in g .
Specifies th a t the report prepared by a joint insurance arrangement and filed w ith the 
legislative budget and audit committee shall also be filed with the director.

S e c . 97. A S  2 1 .7 6 .0 6 0 (e ). J o in t  I n s u r a n c e  A r r a n g e m e n t  R e p o r t in g .
Allows for the report filed by the joint insurance arrangement with its board of directors 
and the director to be an audit based on generally accepted accounting principles ra th e r 
than requirements established by the director. A report filed with the director is open to 
public inspection unless specifically precluded by statute.

S e c . 98. A S  21 .7 8 .2 9 3 (b ). R e c e iv e r 's  r e c o m m e n d a t io n  to  th e  c o u r t .
In order to reduce litigation over claims and thereby expedite the closure of a receivership 
estate (to the benefit of insurance policyholders and other claimants), the superior court 
shall review and adopt the receiver’s report on claims by using the substantial evidence 
standard. The period of disapproving claims is extended to 120 days.

S ec . 99. A S  21 .8 4 .5 9 0 . O th er  p r o v is io n s  a p p lic a b le .
This amendment clarifies that the minimum federal standards apply to F raternal Benefit 
Societies.

S ec . 100. - S e c . 102. H e a lth  M a in te n a n c e  O r g a n iz a t io n s .
These sections amend AS 21.86 relating to HMOs in order to conform with the minimum 
federal standards pursuant to P.L. 104-191 adding Sec. 2701(g) to PHSA (42 U.S.vJ. 
300gg(g)).

S ec . 103. A S  21 .87 .1 4 0 (c )(1 ). M ed ica l s e r v ic e  a g r e e m e n ts .
Updates terminology of participant provider contract requirements to reflect managed 
care compensation arrangements as well as traditional indemnity reimbursement.

S ec . 104. A S  21 .87 .1 5 0 (c )(1 ). H o sp ita l s e r v ic e  a g r e e m e n ts .
Updates terminology of participant hospital contract requirements to reflect managed care 
compensation arrangements as well as traditional indemnity reimbursement.

9 M a y  1, 1997  (9 :2 5 a m )



S e c . 105. A S  21 .87 .180(a ). F i l in g  a n d  a p p r o v a l o f  a g r e e m e n ts  a n d  c o n tr a c ts .
Conforms form filing requirements for medical and hospital service corporations to sim ilar 
requirements for other insurers subject to form filing.

S e c . 106. A S 21 .87 .190(b ). S u b s c r ip t io n  r a te s , fe e s , a n d  p a y m e n ts .
Clarifies rate filing requirements. Allows the director discretion to protect medical and 
hospital service corporations from competitive disadvantage tha t may arise from 
disclosing rating formulas when other health insurers are not required to file rates for 
approval and disclose rating formulas.

S e c . 107. A S 21 .87 .200 . R e s e r v e s .
Requires th a t hospital or medical service corporations have minimum reserve standards 
and reporting consistent w ith other health insurers.

S e c . 108. A S 21 .87 .340. O th e r  p r o v is io n s  a p p lic a b le .
Amendments in this section clarify th a t the minimum federal standards apply to Hospital 
and Medical Service Corporations.

S e c . 109. A S 21 .89 .020(f). M in im u m  c o v e r a g e s  fo r  a u to m o b ile  l ia b i l i t y  in s u r a n c e .
The amendment to this section clarifies the priority in which liability and physical 
damage payments under automobile insurance policies for rented motor vehicles are 
made. The required priority would be th a t payments would first be made from the 
operator's policy purchased from the person renting the vehicle, then from any other 
policy covering the operator but not purchased from the person renting the vehicle, and 
finally from a policy of the person renting the vehicle.

S e c . 110. A S 21 .89 .020(g ) -  S h o r t  te r m  a u to  p o licy .
Clarifies that the requirements of AS 21.36.210 - 21.36.310 do not apply to seven-day 
policies.

S e c . 111. A S 21 .90 .900(29). D e f in it io n s  fo r  t it le .
The definition of policy is modified to extend to group certificates issued in Alaska when 
the group policy is issued and delivered outside of Alaska to ensure consistency in 
application of state law to all group health care plans covering individuals resident in 
Alaska. The new minimum federal standards apply to such certificates and without this 
amendment Alaska may have difficulty asserting regulatory authority over such 
certificates. Failure to regulate group certificates could result in the federal government 
determining that Alaska is not substantially enforcing the minimum federal standards 
resulting in federal regulation of Alaska's health insurance market.

S e c . 112. A S 21 .90 .900 . D e f in it io n s  fo r  t it le .
This section adds two new definitions. The term “certified financial statem ent” is added 
to clarify its meaning in relation to licensing requirements. This term “medical care" as 
defined in P.L. 104-191 adding Sec. 2791(a)(2) to PHSA (42 U.S.C. 300gg-91(a)(2)) is
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added since it is needed in order to define "health care insurance".

S e c . 113. A S  2 8 .2 0 .4 4 0
This is a new section tha t would allow an insured upon request to exclude from their auto 
insurance coverage a person who resides in the same household as the insured or a person 
who is a relative of the insured.

S e c . 114. A S  28 .22 .201  (a >.
This section provides tha' overage for uninsured r.n-\ underinsured motorists be provided 
even if the limits of liability bonds and policies tha t apply have not been used up by 
payments, judgements or settlements. The insurer shall receive credit for any payments 
received by the insured for claims from other sources.

S e c . 115. R e p e a l.
This section repeals the sections in AS 21.56 relating to small employer health insurance 
th a t conflict w ith federal law. As stated above many of the provisions were modified and 
moved to AS 21.54 since they apply to both large and small groups under the federal law.

AS 21.42.375(d) (mammography) and AS 21.42.395(d) (prostate and cervical cancer 
screening) exclude limited and supplemental benefit plans from the applicability of the 
provisions and since these are excluded by use of the newly defined term "health care 
insurance plan these sections were repealed.

Also this section corrects an oversight by repealing Chapter 81 tha t was superseded by 
legislation enacted in 1995 (AS 21.09.310).

AS 28.20.445(c), AS 28.20.445(h), AS 28.22.211, and A£ 28.40.100(a)(22) are repealed as 
related to uninsured and underinsured motorists coverage in Sec. 114.

S e c . 116, S e c . 119, a n d  S e c . 122. M en ta l h e a lt h  in s u r a n c e  e f f e c t iv e  d a te s .
These sections establish the effective date of January  1, 1998 and sunset on September 
2 0 , 2001 of the mental health insurance provisions required under the federal law.

S e c . 117. a n d  S e c . 118. R e p e a l o f  s u n s e t  p r o v is io n s .
These sections repeal the sunset provisions in AS 21.56 relating t<> Small Employer 
Health Insurance and the Dental, Vision and Hearing provision in AS 21.42.385. The 
repeal of AS 21.56 is necessaiy since the availability provisions in AS 21.56 are required 
by federal law which do not sunset.

S e c . 120. a n d  S e c . 121. E f fe c t iv e  d a te s .
Sec. 6 , 7, 27-30, and 91 take effect on January 1, 1998. All other sections take effect on 
July 1, 1997.
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S p o n s o r  S t a t e m e n t  
C S S B  104(F IN )

This bill was requested by the Division of Insurance and contains numerous 
provisions th a t will enhance the effectiveness, efficiency and quality of insurance 
regulation for the Alaskan consumer and industry. The majority of the provisions 
in this bill implement the minimum federal standards for individual and group 
health insurance plans as established under the federal Health Insurance 
Portability and Accountability Act of 1996 (commonly referred to as the 
Kassebaum/Kennedy bill) which m u st  b e c o m e  e f f e c t iv e  in  A la s k a  b v  J u ly  1. 
1 9 9 7 . If these provisions are not enacted in this legislative session the federal 
Department of Health and Human Services will take over regulation of these 
standards in individual and group health insurance market in Alaska.

S u m m a r y  o f  th e  fe d e r a l  H e a lth  I n s u r a n c e  P o r ta b il ity  a n d  A c c o u n ta b i l i ty  
A ct o f  1996  m in im u m  s ta n d a r d s  in  th is  b ill:

In August 1996 the Health Insurance Portability and Accountability Act of 
1996 was signed into federal law. The Act received wide bipartisan support 
in Congress and many organizations including the American Medical 
Association, the Independent Insurance Agents of America, U.S. Chamber of 
Commerce, American Hospital Association and many others.

• The federal law establishes minimum standards for all individual and group 
health care plans th a t must become effective July 1, 1997. These standards 
ensure th a t health coverage is poi’tab le, available and renewable for many 
individuals.

I f  A la sk a  fa i ls  to  e n a c t  th e  fe d e r a l r e fo r m s  o r  o t h e r w is e  p r o v id e  fo r  
e n fo r c e m e n t  o f  th e  fe d e r a l r e fo r m s , th e  fe d e r a l g o v e r n m e n t  w il l  
e n fo r c e  c o m p lia n c e  in  A la sk a  b e g in n in g  J a n u a r y  1, 1998.

Alaska has the option to implement an alternative to the minimum 
individual health insurance standards in the federal law. This legislation 
provides for the necessary amendments to the insurance code to implement 
such an alternative as well as other amendments necessary to implement 
the minimum group reforms.

This bill provides for a federally acceptable alternative by modifying the 
eligibility requirements for the Comprehensive Health Insurance 
Association(CHIA). This alternative is the least disruptive to A laska’s small 
individual h^.-.lth insurance market.

A lte r n a t iv e ly , w ith o u t  th is  le g is la t io n  th e  m o r e  r e s t r ic t iv e  f e d e r a l  
in d iv id u a l  m a r k e t  r e fo r m s  w il l  b e  e n fo r c e d  o n  a ll h e a l t h  in s u r e r s  
w r it in g  b u s in e s s  in  th e  A la sk a  in d iv id u a l m a r k e t  in c lu d in g  th e  
CH IA.

> By the required federal deadline of April 1, 1997 Alaska filed w ith the U.S.



Department of Health and Human Services th a t it intends to enact the 
necessary legislation to provide an alternative.

T h e  m in im u m  s ta n d a r d s  p r o p o s e d  in  th is  b ill h a v e  w id e  s u p p o r t  b y  
b o th  in s u r e r s  a n d  c o n s u m e r s  a n d  r e s u lt  in  n o  a d d it io n a l  c o s t  to  th e  
s ta te .

• A g a in , i f  A la s k a  w a n ts  to  a v o id  fe d e r a l  r e g u la t io n  o f  th e  h e a lth  
in s u r a n c e  m a r k e t  in  A la sk a , le g is la t io n  m u s t  b e  p a s s e d  in  th is  
s e s s io n .

T h e  m is c e l la n e o u s  in s u r a n c e  p r o v is io n s  in  th is  b ill w ill:

• Establish procedural requirements designed to ensure tha t insurers 
conducting the business of insurance in this state are solvent, records are 
properly maintained, and appropriate reports are made to the division.

« Eliminate unintentional barriers to companies seeking to transact business
in this state

• Clarify licensing sta tu tes which are consistent with child support 
enforcement legislation enacted in 1996

• Require insurers and licensees to report any suspected producer defalcation 
or embezzlement inmmediately to the director.

• Require insurers to report any pertinent corporate changes.

• Clarify joint insurance arrangement reporting and risk based capital filings

Require insurers to maintain records a t its principal place of business 
regarding assets, transactions, complaints and other corporate affairs for all 
lines of business

Establish minimum reserve and premium rate standards for all health 
insurers thereby providing for a more level playing field in the health 
insurance m arket in Alaska as well as eliminating archaic hospital and 
medical service corporation health reserve standards.

• Add stop-losi insurance to the definition of health insurance in order to 
allow life an.; health insurers to write this coverage in the state. Under 
current law only property and casualty insurers may write this coverage.

• Provide th a t the superior court shall review and adopt the receiver's report 
on claims by using the substantial evidence standard and extend the period 
for disapproving claims to 120 days, which will reduce litigation over claims 
and expedite the closure of a receivorship estate.



Establish the payment priority for liability and physical damage under 
automobile policies for rented motor vehicles.

Allow an insured to exclude a relative or person living in the same 
household as the insured from their automobile insurance coverage.

Require tha t coverage for uninsured and underinsured motorists be 
provided even if the Limits of liability bonds and policies th a t apply have not 
been used up by payments, judgements or settlements. The insurer will 
receive credit for any payments received by the insured for claims from 
other sources.



E X E C U T I V E  S U M M A R Y
K A S S E N B A U M /K E N N E D Y  B I L L  

P r e se n te d  b y  
M a ria n n e  K. B u r k e , D ir e c to r  

D iv is io n  o f  I n s u r a n c e

H e a lth  I n s u r a n c e  P o r ta b ility  a n d  A c c o u n ta b il ity  A c t o f  1996 (H IPA A , or  
K a sse n b a u m /K e n n e d y )

• signed  by the President on A ugust 21, 1996

• m ost sw eeping health  care legislation since passage of Em ployee R etirem ent 
Incom e Security Act (ERISA) in 1974

G e n e r a l  S tr u c tu r e  o f  HIPAA:

1) am endm ents to ERISA. One reason the law  is so sw eeping is it affects se lf­
funded plans, and helps level the play .ig field by im posing standards on 
p lans over which t’ e sta tes have no jurisdiction

2) parallel am endm en ' to the Public H ealth  Service Act (PHSA) that affect 
h ealth  carriers

3) am endm ents to the tax code for long-term care insurance, m edical savings 
accounts and deductibility for the self-em ployed

Our bill focuses on number 2 - am endm ents to our insurance code.

I n s u r a n c e  C od e a m e n d m e n ts  fall into three areas:

• s m a ll  g ro u p  m a r k e t  reforms

• la r g e  g r o u p  m a r k e t  reforms

• in d iv id u a l m a r k e t  reforms 

E s s e n t ia l  e le m e n ts  of HIPAA:

S m a ll  g r o u p  market:

1 ) g u a r a n te e d  is s u e  to

• a ll sm a ll e m p lo y e r s  (defined as those having an average num ber of 
em ployees during the prior year of 2-50)

• a ll  e l ig ib le  e m p lo y e e s

• a ll p r o d u c ts  offered by a carrier in the sm all group m arket, not ju st the 
standard and basis plans as in current law
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2) g u a r a n te e d  r e n e w a b i l i t y  of all policies w ith certain enum erated  
exceptions

3) p r e e x is t in g  c o n d it io n  e x c lu s io n  l im ita t io n s  - lim ited to 6/12 (lookback/ 
exclusion) with credit for prior coverage as long as there has been no gap in 
coverage greater than 63 days; current Alaska law allow s a gap no longer 
than 90 days

L a rg e  G ro u p  market:

1) g u a r a n te e d  r e n e w a b i l i ty  of all policies with certain enum erated  
exceptions

2) p r e e x is t in g  c o n d it io n  e x c lu s io n  lim ita t io n s  - lim ited to 6/12 (lookback/ 
exclusion) w ith credit for prior coverage as long as there has been no gap in 
coverage greater than 63 days

The bill calls for a study of ava ilab ility  in  the large group market; no guaranteed  
issu e requirem ents in this m arket.

I n d iv id u a l market:

1) g u a r a n te e d  is s u e  to elig ib le  individuals (those w ith  18 m onths creditable 
coverage, most recently  in a group plan, with no break in coverage greater 
than  63 days

2) g u a r a n te e d  r e n e w a b i l i t y  of all policies with certain enum erated  
exceptions

3) n o  p r e e x is t in g  c o n d it io n  e x c lu s io n s  may be im posed o n  e l ig ib le  
in d iv id u a ls

P r e g n a n c y  a n d  g e n e t ic  t e s t in g  in  a b s e n c e  o f  th e  c o n d it io n  a r e  n o t  a llo w e d  
a s  p r e e x is t in g  c o n d it io n s  in  the group m arket, and are not allow ed for eligible 
individuals in the individual m arket.

HIPAA creates federal standards in the area of health insurance by essentia lly  
creating a floor in certain areas, below which state  standards m ay not fall.

• however, state flexib ility  ex ists

• certain sta te  law s are specifically preem pted if not in com pliance w ith the 
federal standards, for exam ple preexisting condition exclusion provisions

W ith respect to the ind ividual m arket, the federal standards w ill not apply i f  the 
sta te  enacts w hat is called an  a c c e p ta b le  a lte r n a t iv e  m e c h a n is m . There is a 
four-pronged test for an acceptable a lternative m echanism , and the sta tes  are 
given m any options as to how  to comply.

HIPAA requires that an a c c e p t a b le  a lte r n a t iv e  m e c h a n ism  m eet fo u r  
r e q u ir e m e n ts :

1. It m ust provide elig ib le  individuals w ith a c h o ic e  o f coverage;
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2. It cannot impose any p r e e x is t in g  c o n d it io n  e x c lu s io n s  for eligible 
individuals;

3. The choice must include at le a s t  o n e  p o lic y  fo rm  th a t is:
fi) comparable to c o m p r e h e n s iv e  c o v e r a g e  in the individual market in 

the state; o r
fii) comparable to the s ta n d a rd  plan under the sta te’s small group or 

individual laws;
-AND-

4 . The s ta te  must be implementing o n e  o f  th r e e  things:
(a) one of tw o  s p e c if ie d  NAIC m o d e ls  la w s  on individual market reform;
(b) a qualified h ig h  r is k  p o o l as defined in the law; or

r

(c) (i) a mechanism providing for r is k  a d ju s tm e n t , r isk  sp r e a d in g , or a
risk spreading mechanism or otherwise provides for some f in a n c ia l  
s u b s id iz a t io n  of eligible individuals; o>.

(ii) a mechanism allowing eligible individuals a c h o ic e  o f  a ll  
a v a i la b le  individual health insurance coverage.
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A m e n d m e n t  H i s t o r y  o f  S B  1 0 4

S e n a te  F in a n c e :

Two amendments were added to SB 104 in Senate Finance.

The most significant amendment was the amendment to include the minimum 
federal standards in the Health Insurance Portability and Accountability Act of 
1996. T h e s e  m in im u m  s ta n d a r d s  m u st  b e c o m e  e f f e c t iv e  in  A la sk a  b v  J u ly
1. 1997. If these provisions are not enacted in this legislative session the federal 
Department of Health and Human Services will take over regulation of these 
standards in individual and group health insurance m arket in Alaska. The 
amendment added almost 50 pages to the bill. However, the provisions in this 
amendment make only the minimum required changes in order to meet the 
minimum federal standards, (note section 1 of version CSSB 104(FIN) am 
outlines the specific sections in the bill relating to this amendment)

The other amendment was sponsored by Senator Donley and has the effect of 
establishing the payment priority for liability and physical damage under 
automobile policies for rented motor vehicles, (note this amendment is in section 
109 of version CSSB 104(FIN) am)

S e n a te  F lo o r:

Two amendments were added to CSSB 104(FIN) on the Senate floor.

One amendment was sponsored by Senator Donley. The amendment modified the 
underinsured/uninsured motorist coverage provisions to require th a t coverage for 
uninsured and underinsured motorists be provided even if the limits of liability 
bonds and policies th a t apply have not been used up by payments, judgements or 
settlements. This amendment is in sections 114 and 115 of version CSSB 
104(FIN) am.

Another amendment was sponsored by Senator Duncan. The amendment allows 
an insured to exclude a relative or person living in the same household as the 
insured from their automobile insurance coverage. This amendment is in section 
113 of version CSSB 104(FIN) am.



O V E R V I E W  
K A S S E B A U M / K E N N E D Y  B I L L

P r e s e n t e d  b y  
M a ria n n e  K. B u r k e , D ir e c to r  

D iv is io n  o f  I n s u r a n c e

O v e r v ie w : P.L. 104-191, commonly called Kassebaum/Kennedy (K/K), creates 
federal standards for both the individual and group health insurance markets, but 
it does perm it substantial state flexibility for compliance. The law requires 
insurers to offer coverage to a ll  sm a ll e m p lo y e r s  th a t apply for coverage and to  
in d iv id u a ls  meeting certain requirements (g u a r a n te e d  is su e );  to guarantee 
renew coverage in both the group and individual markets (g u a r a n te e d  r en ew a l);  
and to l im it  th e  u s e  o f  p r e e x is t in g  c o n d it io n  e x c lu s io n s  in  th e  g ro u p  
m a r k e t  a n d  e l im in a te  th e m  in  th e  in d iv id u a l m a r k e t  fo r  e lig ib le  
in d iv id u a ls .  However, the federal law does not limit the premiums that issuers 
can charge for any type of coverage.
P r e e m p tio n :  The t e s t  fo r  p r e e m p tio n  in all cases EXCEPT for provisions 
relating to preexisting condition exclusions is: whether the sta te ’s standards and 
requirements would p r e v e n t  th e  a p p lic a t io n  o f  th e  fe d e r a l  la w .

The t e s t  fo r  p r e e m p t io n  for provisions affecting p r e e x is t in g  c o n d it io n  
e x c lu s io n s  is: The federal law DOES “s u p e r s e d e  a n y  p r o v is io n  o f  S ta te  la w
which establishes, implements, or continues in effect a standard or requirement 
applicable to imposition of a preexisting condition exclusion specifically governed 
by the law (in ERISA section 701 or PHSA section 2701) which d if fe r s  from the 
standards or requirements in those sections, U N L E S S  the State provision meets 
one of seven s p e c if ic  e x c e p t io n s .

I. G e n e ra l  P o in ts

II. G r o u p  M a rk e t

K/K requires g u a r a n te e d  is s u e  o f  a ll p r o d u c ts  in  th e  sm a ll  g r o u p  m a rk et.
This is a relatively radical requirement for a number of states. The federal law is 
also very specific that a sm a ll g r o u p  is  a  g r o u p  o f  2 to  a t  le a s t  50. States may 
extend the law’s guaranteed issue protection to larger groups, and include groups 
of 1 if they cover the self-employed in the small group ra ther than the individual 
market.
The g u a r a n t e e d  r e n e w a b i l i ty  requirement applies to g r o u p s  o f  a ll  s iz e s .

The rules restricting the use of p r e e x is t in g  c o n d it io n s  e x c lu s io n s  and 
prohibiting the use of h e a lth  s ta tu s -r e la te d  fa c to r s  for purposes of issuing and 
renewing coverage apply to g r o u p s  o f  a ll s iz e s .

N A IC  1992  S m a ll G ro u p  M o d e l

Alaska adopted a modified version of the NAIC’s 1992 Small Group Model.
The 1992 Small Group Model only requires guaranteed issue of a basic and 
standard health benefit plan by all health carriers doing business in a state’s
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small group market. A state with this model will therefore need to expand the 
guaranteed issue requirement to all products offered by the insurer. K/K requires 
guaranteed issue of all products in the small group market.
The 1992 Small Group Model requires guaranteed renewability, subject to certain 
exceptions. In general these exceptions are consistent with the federal law, but 
need the revisions suggested by the P.L. 104-191 States Implementation Working 
Group.
The 1992 Small Group Model allows a preexisting condition exclusion of twelve 
months. This is consistent with K/K, except th a t the model requires certain 
revisions to prohibit preexisting condition exclusions based on pregnancy as a 
preexisting condition and to extend the permissible period for a gap in coverage to 
63 days.
Another key issue is the definition of “small employer.” The federal law is very 
specific th a t there is guaranteed issue for groups of 2 to a t least 50, and it sets 
forth the method of calculating that group. The 1992 Model must be modified as 
suggested to conform to the federal requirements.
The 1992 Model must also be revised to ensure that its concept of “qualifying 
previous coverage” and “qualifying existing coverage” are consistent with the 
federal law’s concept of “creditable coverage."

III. I n d iv id u a l M a rk et

We would like to review the possible scenarios for implementing an acceptable 
alternative mechanism to meet the requirements of K/K for the individual market.
The law requires that an a c c e p ta b le  a l t e r n a t iv e  m e c h a n is m  meet fo u r  
r e q u ir e m e n ts :

1. It must provide eligible individuals with a c h o ic e  of coverage;
2. It cannot impose any p r e e x is t in g  c o n d it io n  e x c lu s io n s  for eligible 

individuals;
3. The choice must include at least one policy form th a t is:

(i) comparable to c o m p r e h e n s iv e  c o v e r a g e  in the individual market in the 
state; o r

(ii) comparable to the s ta n d a r d  plan under the s ta te ’s small group or 
individual laws;

-A N D -

4. The sta te  must be implementing o n e  o f  th r e e  things:
(a) one of the tw o  N A IC  m o d e ls  la w s  on individual market reform;
(b) a qualified h ig h  r is k  p o o l as defined in the law; or
(c) (i) a mechanism providing for r is k  a d ju s tm e n t , r is k  s p r e a d in g , or a 

risk spreading mechanism or otherwise provides for some f in a n c ia l  
s u b s id iz a t io n  of eligible individuals; or
(ii) a mechanism allowing eligible individuals a c h o ic e  o f  a ll a v a ila b le  
individual health insurance coverage.
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(1) has had, in the aggregate, at least 18 months of creditable coverage;
(2) the most recent coverage is under a group, governmental, or church plan 

including a self insured group;
(3) is not eligible for any other coverage, including Medicare, Medicaid, etc.;
(4) has not had coverage terminated for nonpayment of premiums or fraud;
(5) has exhausted a COBRA continuation option if one was available;
(6) has had no gap in coverage exceeding 63 days.

Given these requirements, what are a sta te’s options?
O p tio n  1: G u a r a n te e d  is s u e  o f  a ll  p r o d u c ts  in  th e  in d iv id u a l m a r k e t.

States that already have guaranteed issue of all products in the individual market 
will have to do little to comply with the federal law’s requirements. However, 
even these states must ensure that any sta te  restrictions limiting the individuals 
eligible for guaranteed issue do not prevent those individuals who are eligible for 
guaranteed issue under the federal law from obtaining coverage. The state must 
also ensure th a t its high risk pool does not impose any preexisting condition 
exclusions for federally defined eligible individuals.
O p tio n  2: H ig h  r isk  p o o l.

The federal law defines a qualified high risk pool as one that:
(1) Provides coverage to all eligible individuals.
(2) Does not impose a preexisting condition on an eligible individual;
(3) Provides for premium rates and covered benefits for such coverage consistent 

with the NAIC’s Model Health Plan for Uninsurable Individuals Model Act 
(i.e., premium rates do not exceed 200 percent of standard risk rates);

States tha t choose this option will have to make sure th a t their risk pool meets 
the requirements above. Other issues raised by the high risk pool:

(1) Can sta te residency requirements stand?
(2) Must the high risk pool provide a choice of more than one policy? Will one 

policy with a choice of deductibles suffice?
(3) What is a “comprehensive” policy with respect to a sta te’s individual market?

O p tio n  3: A d o p t  o n e  o f  th e  tw o  N A IC  in d iv id u a l  m a r k e t  m o d e ls .

K/K references the two NAIC models addressing individual market reform: (1) the 
Small Employer and Individual Health Insurance Availability Model Act, as it 
relates to the individual market (“Availability” Model); and (2) the Individual 
Health Insurance Portability Model Act (“Portability” Model).
Adoption of one of these models will constitute an acceptable alternative 
mechanism, provided that the other three criteria are met: a choice of coverage for 
all federally defined eligible individuals, which includes a choice of a 
comprehensive policy, and no preexisting condition exclusions for these 
individuals.

U n d e r  t h e  f e d e r a l  l a w ,  a n  e l i g i b l e  i n d i v i d u a l :
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These two models are being reviewed and revised by the NAIC P.L. 104-191 States 
Implementation Working Group to make the revisions required for compliance 
with K/K.
G e n e r a l S tr u c tu r e  o f  th e  A v a ila b il ity  M o d e l

In the small group market, the Availability Model requires guaranteed issue of all 
products, including a standard and basic plan. In the individual market it also 
requires guaranteed issue of all products, including a standard and basic plan, but 
sets out two options: a year-round guaranteed issue requirement, or a rolling 
open enrollment option which guarantees an individual one-month each year in 
which to obtain a product. I t requires adjusted community rating, with variations 
allowed only for geographic area, family composition, and age.
It requires guaranteed renewability for both small group and individual products, 
subject to standard exceptions such as fraud or misrepresentation, nonpayment of 
premiums, etc. In general these exceptions are consistent with the requirements 
of the federal law, subject to some deviations.
In general the Availability Model’s provisions for preexisting condition exclusions, 
definition of preexisting condition, eligible individual, etc. are similar to the 
requirements of the federal law. However, it allows a twelve-month preexisting 
condition exclusion and therefore must be modified to prohibit any exclusions for 
federally defined eligible individuals. Also, the concept of “crediting” coverage and 
shortening preexisting condition exclusions accordingly differs somewhat, as do 
some slight elements of the phrasing of the definitions. Because of the very 
preemptive language of the federal law for s ta te  provisions tha t address 
preexisting condition exclusions, some revisions have been made to the language of 
this model.
G e n e r a l S tr u c tu r e  o f  th e  P o r ta b il i ty  M o d e l

The Portability Model addresses only the individual market. It requires 
guaranteed issue of a basic and a standard plan by all health carriers doing 
business in the state's individual market. The director establishes by regulation 
the form and level of coverage of the basic and standard health benefit plans. It 
permits rating bands, subject to certain requirements.
The Portability Model requires guaranteed renewability of individual health 
benefit plans.
It allows a twelve-month preexisting condition exclusion and therefore must be 
modified to prohibit any exclusions for federally defined eligible individuals.
O p tio n  4: M a n d a to r y  g r o u p  c o n v e r s io n  p o l ic ie s .

Some states have mandatory group conversion policies. These policies will not 
apply to individuals covered by self-funded ERISA plans. Therefore, such laws 
alone will not enable a state to comply with K/K because they will not protect 
many individuals who are entitled to protection under the federal law. Alaska 
does not have mandatory group conversion policies.
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O p tio n  5: O p en  e n r o llm e n t  b y  o n e  or  m o re  h e a lth  in s u r a n c e  is su e r s .

States tha t have implemented open enrollment by one or more insurers have in 
place a broader protection than that afforded by the rolling open enrollment option 
of the NAIC Availability Model. However, the rolling open enrollment option as 
set forth in the revised NAIC model is sufficient for compliance with K/K’s 
guaranteed issue requirements because it would allow federally defined eligible 
individuals to have 63 days to obtain coverage and would not require them to wait 
until the month of their birthday. Under the NAIC model, other individuals with 
previous coverage could obtain coverage within 31 days of the termination of the 
previous coverage. Not available in Alaska.
O p tio n  6: S o m e  c o m b in a t io n  o f  th e  4 o p t io n s  a b o v e .

The federal law permits states to have some combination of permissible 
mechanism. (Section 2744(a)(2).) The law does not specify whether a state must 
offer every eligible individual the same choices, or whether it may provide 
different groups with different choices.
Another point is th a t some mechanisms already contained in state law will not 
protect individuals whose previous coverage was in a self-funded ERISA plan.
This is a problem with mandatory conversion laws, as noted above.
O p tio n  7: R e ly  o n  fe d e r a l  fa llb a c k  s ta n d a r d s  in s te a d  o f  im p le m e n t in g  a n  
a lt e r n a t iv e  m e c h a n ism .

G u a r a n te e d  A v a ila b ility :  Federal standards apply if there is No State 
Alternative Mechanism. (Section 2741(c)). Therefore, in states that do NOT 
implement an acceptable alternative mechanism under Section 2744, the following 
standards and exceptions apply:

A. The h e a lth  in s u r a n c e  is s u e r  may e le c t  to limit coverage to eligible persons 
to a c h o ic e  of only tw o  d if fe r e n t  p o lic y  fo r m s  (Section 2741(c)), both of 
which must:
(1) be designed for, made generally available to, are actively marketed to, 

and enroll both eligible and other individuals; a n d

(2) Either:
(a) be the “most popular policy forms:” The forms with the largest and 

second largest p r e m iu m  v o lu m e  in the state or applicable 
marketing or service area (as defined in regulation); o r

(b) be “policy forms with representative coverage:” Be a lower level and 
a higher level form, each of which contains benefits substantially 
similar to other individual coverage offered by the issuer AND each of 
which is covered under some risk spreading mechanism.
(i) Lower level coverage is defined as having an actuarial value of 

85-100% of the weighted average;
(ii) Higher level coverage is defined as having an actuarial value of 

at least 15% greater than lower level coverage and between 100- 
120% of the weighted average;
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(iii) A  risk spreading m echanism  m ust provide for risk  adjustm ent, 
risk spreading, or a risk  spreading m echanism  (either am ong  
issu ers or among the policies of an issuer); or m ust otherwise  
provide for som e financial subsidization for eligible individuals, 
including through assistan ce  to participating issuers. (Sec. 
2744(c)(3)(A).)

(3) For purposes o f Section 2741(c), policy forms which have different cost- 
sharing arrangem ents or different riders shall be considered different 
policy forms.

B. Special R ules for N etw ork Plans: (These apply i f  the state does not 
im plem ent an a lternative m echanism ):

(1) A netw ork plan m ay lim it enrollees to those who live, reside or work in  
the service area;

(2) A netw ork plan may deny coverage based on the plan’s enrollm ent 
capacity lim its, as long as coverage is denied uniformly w ithout regard to 
health  status-related  factors;

(3) If coverage is denied based on service capacity, the issu er  is suspended  
from offering new  coverage in th e  service area for 180 days;

C. Exception for Financial Capacity: (This applies if  the sta te  does not 
im plem ent an a lternative m echanism .)

(1) H ealth  insurance issu er m ay deny health  insurance coverage in the 
individual m arket to an elig ib le individual if  the issuer dem onstrates to 
the director that:

(a) It lacks financial reserves necessary to underw- ' - additional 
coverage; AND

(b) Is applying th is denial uniform ly to all individ-.als in the s ta te ’s 
individual m arket, con sisten tly  w ith  sta te  la and w ithout regard to 
health  status-related  factors and w ithout regard to w hether  
ind ividuals are eligible individuals.

(2) If an issu er  denies coverage based on financial capacity, it is suspended  
from offering coverage in th e individual m arket in that service area for 
the later of: 180 days from th e date o f denial; or until the issuer  
dem onstrates to the director, i f  required under sta te  law, th at it has 
sufficient financial reserves to underw rite additional coverage.

G u a r a n te e d  R e n e w a b il i ty

A. Federal Standards apply REGARDLESS of w hether the sta te  is im plem enting  
an a lternative m echanism  for guaranteed issue.

B. All ind ividuals enjoy guaranteed renew ability, not ju st individuals eligible for 
guaranteed  issue.
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(1) N onpaym ent of premium s;

(2) Fraud or intentional m isrepresentation  of a m aterial fact by an 
individual;

(3) Term ination of a product: Issu er m u st provide notice to enrollee 90 days 
before term ination, offer option to purchase any other individual product 
offered by the issuer, and act uniform ly w ithout regard to h ea lth  sta tu s-  
related  factors;

(4) D iscontinuance o f all individual coverage: Issuer m ust provide notice to 
th e director and enrollees 180 days before term ination, and is prohibited  
from m arket reentry for 5 years after date of last d iscontinuation  due to 
nonrenew al.

(5) N etw ork plans: Issuer m ay nonrenew  if  the individual no longer resides, 
lives, or works in the service area, provided that the issu er  nonrenew s 
uniform ly, w ithout regard to h ea lth  status-related  factors.

(6) A ssociation m em bership ceases: Issuer m ay nonrenew  if  th e individual 
ceases to be a m em ber of the association  through w hich coverage is 
obtained, provided th at the issu er  nonrenew s uniform ly, w ithout regard  
to health  status-related  factors.

(7) M odification of coverage: At th e tim e of coverage renew al, issu er  m ay  
m odify the policy form consisten t w ith  sta te  law and provided th at  
m odification is effective on uniform  basis am ong all ind ividuals having  
th at policy form.

C .  E x c e p t i o n s  t o  g u a r a n t e e d  r e n e w a b i l i t y  r e q u i r e m e n t :

IV. O th e r  Is su e s

M a n d a to r y  M a te r n ity  C o v e r a g e

The N ew borns’ and M others’ H ealth  Protection Act of 1996 is an am endm ent to 
the H ealth  Insurance Portability and A ccountability  Act o f 1996 ( P.L. 104-191).
It applies to health  care coverage sold in both the sm all and large group m arkets 
and the ind ividual m arket.

The Act prohibits group health  plans and health  insurance issu ers from restricting  
hospital coverage in connection w ith  childbirth to less than 48 hours for a normal 
vaginal delivery and less than 96 hours for a cesarean section. It also prohibits 
plans from requiring the provider to obtain  authorization for stays o f th is length. 
However, th ese  exceptions do not apply to any case in which the decision to 
discharge th e m other earlier than th ese  m inim um  periods is m ade “by an  
attending provider in consultation w ith  the m other.”

The law also prohibits a group health  plan or health  insurance issu er from  
denying coverage to a m other or child to avoid the law ’s requirem ents, or from 
offering them  financial incentives to reduce the length  o f stay. Nor m ay group 
health  plans and health  insurance issu ers penalize attending providers for 
com plying w ith  the law  or create financial incentives for providers th at are 
inconsistent w ith  the law.
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The law contains three broad exceptions to the preemption of state law addressing 
hospital stays for childbirth. State law is NOT preempted if: Cl) the sta te  law 
requires coverage for a minimum of 48 hours for normal vaginal delivery and 96 
hours for cesarean section; or (2) the state law requires coverage for maternity and 
pediatric care in accordance with guidelines issued either by the American College 
of Obstetricians and Gynecologists, or the American Academy of Pediatrics, “or 
other established professional medical associations”; or (3) the state law requires 
that, in connection with coverage for maternity care, the decision about the 
hospital length of stay is left to (or required to be made by) the attending provider 
in consultation with the mother.
The law also directs the Secretary of the U .f Department of Health and Human 
Services to appoint an advisory panel to review studies tha t the Act requires the 
Secretary to undertake and to develop a consensus about the appropriateness of 
the Act’s requirements. The advisory panel is to include representation from 
number of specified entities, including states and entities having expertise in 
consumer issues.
Because this Act is an amendment to P.L. 104-191 (Kassenbaum-Kennedy), the 
enforcement provisions of that act also apply to this law. States will enforce the 
maternity provisions against insurance carriers and entities under s tate 
jurisdiction unless the HHS Secretary determines tha t a state has failed to 
substantially enforce a provision, in which case the HHS Secretary will enforce the 
law. The Secretary of the U.S. Department of Labor will enforce the law with 
respect to ERISA plans.
The Act is effective January  1, 1998.
M en ta l H e a lth  P a r ity

The Mental Health Parity Act of 1996 is an amendment to the Health Insurance 
Portability and Accountability Act of 1996 (P.L. 104-191). It applies only to health 
care coverage sold through the large group market (groups of 51 or more).
The law provides tha t if a group plan does n o t  im p o se  an a g g r e g a te  l i f e t im e  
lim it on m e d ic a l a n d  s u r g ic a l  B en efits , it may n o t im p o se  s u c h  a  l im it  o n  
m e n ta l h e a lth  b e n e f it s . If the plan does impose an aggregate lifetime limit, the 
Act requires the plan to include mental health benefits with medical/surgical 
benefits in the aggregate limit and not distinguish between the two; or in the 
alternative, to offer an aggregate limit for mental health benefits th a t is not less 
than the aggregate limit for medical/surgical benefits. For plans tha t categorize 
among different types of medical and surgical benefits for the purpose of applying 
limits, the Secretary of the U.S. Department of Health and Human Services (or, 
for self-funded ERISA plans, the Secretary of the U.S. Department of Labor) is 
authorized to promulgate regulations for determining the aggregate lifetime limit. 
The law specifies the method for computing this limit.
The Act imposes id e n t ic a l  r u le s  fo r  a n n u a l lim its . If a plan does not include 
an annua! limit on medical and surgical benefits, it may not impose such a limit 
on mental health benefits. If the plan does impose an annual limit, it must either 
include mental health benefits in the aggregate and not distinguish between 
medical/surgical and mental health benefits, or in the alternative, not impose any 
limit on mental health benefits th a t is less than the medical/surgical benefits 
limit. Again, for plans that categorize medical/surgical benefits and apply 
different limits per category, the HHS Secretary (or Labor Secretary) is required
MKB/cw4250.ins - 8 - 012997a



to promulgate regulations for computing the aggregate annual limit as specified in 
the Act.
The Act does not require a group health plan to offer any mental health benefit, 
and does not affect the terms and conditions relating to the scope of any mental 
health benefit th a t is provided, except as der ribed above with respect to limits.
The scope of this Act is limited b> four of its provisions. First, as noted above, 
there is an exemption for small employers, defined as those having two to fifty 
employees. Second, there is an exemption if a group health plan experiences “an 
increase in the cost under the plan (or for such coverage) of a t least I percent.”
The law does not make clear how this provision would be determined or enforced. 
Third, mental health benefits as defined in the law do not include substance abuse 
or chemical dependency services. Fourth, there is a sunset provision.
Without additional Congressional action, this law is only in effect from Jan. 1,
1998 through Sept. 30, 2001.
Because this Act is an amendment to P.L. 104-191 (Kassenbaum-Kennedy), the 
enforcement provisions of th a t act also apply to this law. States will enforce the 
mental health parity provisions against insurance carriers and entities under state 
jurisdiction unless the HHS Secretary determines that a state has failed to 
substantially enforce a provision, in which case the HHS Secretary will enforce the 
law. The Secretary of the U.S. Department of Labor will enforce the law with 
respect to ERISA plans.
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