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TO: H JR 47

Page  1, lines I - 5:
Delete all material.
Insert "P rop os in g  an amendment to the Constitu tion o f the State o f  A laska 

req u ir in g  leg is la tive con firm ation "

Page 1. line 8, through page 2, line 29:
Delete all material.

Page 2, line 30;
Delete "Sec. 3."
Inser t "Section  1."

Renumber ihe fo llow in g  b ill section accordingly.

Page 3, line 1-2:

Delete "amendments"
Insert "amendment"
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HJR 47

WHAT’S SO BROKE THAT WE NEED HJR 47

1. What’s so broke is public EXCLUSION.

a>  The Public has no direct access to the judicial system. Our courts are 
for people who have money and can afford the best attorneys. The 
only opportunity for a public glimpse of what a judge is like will be if 
they can participate in a legislative hearing during the hearing process. 
Once a judge is confirmed, he or she is not subject to any public

b>  The Supreme Court is the governor of the Rules of Civil Procedure 
that govern all administration and conduct of legal proceedings. The 
court system is not user friendly to the lay person. They are 
exclusionary because the administrative decisions made over time by 
the leaders of the Court System don’t consider public sensitivity a 
high priority.

2. What’s so broke is COM M UNICATION

a>  The Legislature has no opportunity to dialogue with the Court. The 
Chief Justice makes an annual speech to the legislature but does not make 
himself available to questions. He has a Chief Administrator and lobbyist 
whose chief functions are to procure what the Courts want from the 
Legislature. I believe the opportunity to dialog with the court will 
mutually benefit both of us. Confirmation hearings represent a new 
channel of communication. Communication never hurts.

inquiry.
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3. What's so broke is J U D IC A L  R E S T R A IN T

a>  The courts overstep their bounds when they use legal conclusions to 
invoke sweeping changes in public mores. The infamous decisions to 
protect partial birth abortions, to promote same sex marriages, to 
require private hospitals and their employees to perform abortions, to 
disallow parental consent requirements for abortion for minor 
children, to allow four ounces of marijuana for personal consumption, 
etc., etc., should not be the result of court invoked public policy.
These issues are just as alive in other states. But, their courts haven’t 
been as aggressive in re-writing the gospel of public morals. Alaskan 
courts have not learned to write narrow opinions. They use legal 
issues to wedge their own mandates into Alaska’s laws.

Most of these decisions have come from lower court judges who 
would not be confirmed under HJR 47. However, by requiring public 
preview of the top-most judges, who are the leaders of the court 
system, a tenor will be set that should pervade throughout the court 
system. If not, then incremental expansion of legislative confirmation 
to lower courts may be considered.

Ninth Circuit Court of Appeals Judge, Andrew Klienfeld, an Alaskan, 
is quoted in his successful minority opinion, which was subsequently 
upheld by the U.S. Supreme Court, as saying:

“The founding fathers did not establish the United States as a 
Democratic Republic so that elected offices would decide trivia, while 
all (treat questions would be decided by the judiciary. ’’
(Compassion in Dying v. State of Washington)

4. What’s so broke is C H E C K S  A N D  B A L A N C E S

a> There aren't any. Alaska's constitution is great but it's not perfect.
Our experience has shown that the imbalance of checks on the judiciary 
branch leads to the problems we have. Currently, the lawyers who 
practice before judges have the primary input into their selection. The 
governor has little more than a rubber stamp role in the selection process. 
The legislature and the public have none. The current checks are out of 
balance.



R ela tin g  to L e g is la t iv e  C o n firm a tio n  o f  A p p o in te e s  to  the Suprem e C ourt, C ourt o f  A p p e a ls  and
the Jud icia l C o u n c il 

S P O N S O R  S T A T E M E N T

HJR 4 "  provides for the legislative confirmation of  judges  appointed to Alaska 's  Supreme Court 
and the Court  o f  Appeals.  If. also provides for legislative confirmation of all members  o f  the 
Judicial Council.

T h e S u p rem e C ourt w as crea ted  in A la sk a ’s co n stitu tio n  and therefore a co n stitu tio n a l 
a m en d m en t is n ecessa ry  to c h a n g e  the p ro cess  for se le c t io n  o f  S u p rem e C ourt J u stice s .

P resen tly , the co n stitu tio n  sa y s , at A rtic le  4 , S ec tio n  5:

"T he g o v ern o r  sh a ll fill an y  v a ca n cy  in an o f f ic e  o f  S u p rem e C ourt ju s t ic e  o r  su p er ior  
cou rt ju d g e  by a p p o in tin g  o n e  o f  tw o  or m ore p erso n s n om in ated  by th e  ju d ic ia l c o u n c i l .”

T h e C ourt o f  A p p ea ls  w a s e s ta b lish e d  by statu te, A .S . 2 2 .0 7 . It is a court o f  record  w ith  
ap p ella te  ju r isd ic tio n  in a c tio n s  c o m m e n c e d  in the su p er ior court.

A .S . 2 2 .0 7 .7 0  sa y s ,

"T he g o v ern o r  sh a ll f ill a v a ca n cy  or ap p o in t a su cce sso r  to fill an im p en d in g  v a ca n cy  in 
the o f f ic e  o f  ju d g e  o f  the cou rt o f  ap p ea ls w ith in  4 5  days after re c e iv in g  n o m in a tio n  from  
the ju d ic ia l c o u n c il, b y  a p p o in tin g  o n e  o f  tw o  or m ore p ersons n om in ated  b y  the co u n c il
*• * ^y, • 'xr ■ ri ' n c r i \^ in ,T

HJR 47

H JR  is crafted  to apply to a p p o in tm en ts  to  both the S u p rem e C ourt and the C ourt o f  A p p e a ls . It 
d o e  i. »o by ad d in g  co n stitu tio n a l lan gu age re feren c in g  courts o f  record w ith a p p ella te  ju r isd ic tio n  
that are e sta b lish ed  by the leg is la tu re , and. requiring all such ap poin tm ents to  be p resen ted  for 
le g i'iu t iv e  co n firm a tio n .

An adiition.. .  feature of  the HJR 4 ” A a! ' , '  require '  confirmation of  all m em b er '  of the 
J u d ;c . J  Council . Thi> council i '  also created in the constitution at Article 4. Section S. It 
provides that three public members  appointed by the governor shall be confirmed by the 
legislature. However,  it also provides that three attorney members appointed by the Alaska Bar 
Associat ion do not have to be confirmed. HJR 47 requires all members of the Council to be 
confirmed by the legislature.

T h e m o tiv a tio n  for the co n stitu tio n a l am en d m en t is to  include the p u b lic  in the p ro cess  o f  
a p p o in tin g  ju d g e s . T he p u b lic  has le s s  input into the ju d ic ia l branch o f  g o v ern m en t than in e ith er  
the e x e c u t iv e  or le g is la t iv e  branches. T h ese  other b ran ch es have e le c tio n s  and co m p u lso r y  p u b lic  
input in their d e c is io n -m a k in g  p r o cesse s . E ven  the g o v ern o r ’s ca b in et a p p o in tees  are su b jec t to  
le c M .m v  e co n firm a tio n . Bv p ro v id in g  for le g is la t iv e  con firm ation  o f  ju d g e s , the p u b lic  w ill be 
ab le to participate in co n firm a tio n  h earin gs. Ju d ic ia l cand idates w ill be ab le  to p resen t their  
p h ilo so p h ica l approach to ju r isp ru d en ce . T h e p u b lic  w ill have a v o ic e  in their se lec tio n .
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March 3, 1998

Honorable Joe Green, Chairman 
House Judiciary Committee 
118 State Capitol Building 
Juneau, Alaska 99801

Dear Mr. Chairman and Members of the House Judiciary Committee:

I would appreciate your vote to move and pass HJP. 47 from committee. The 
issues involved in this Resolution are apparent to all. In fact, if you will 
review my testimony, attached, you will see that I anticipated the primary 
arguments against the bill and effectively answered them.

All testimony from the public was in favor of HJR 47, except for two 
organized lawyer/judge groups and former Senator Vic Fischer who was 
voted out o f office in favor of a more conservative senator. Those who 
spoke or left written statements supporting HJR 47 include former 
Lieutenant Governor and Constitutional Convention Delegate, Jack Coghill, 
former Anchorage Mayor Tom Fink, Attorneys Ken Jacobus, Rob Reiman 
r.nd Wayne Anthony Ross, Mr. Jerald Des Jarlais, Ms. Sue Fischetti, Mr. 
Ross Dunfee and many others who came to the LIO’s but departed before 
we could get to them.

HJR 47 is so popular with the public that I can Fill many hours o f hearings 
with favorable testimony. But it would be redundant because the issues are 
few and fundamental. I would like to recap them for your consideration.

First, I need to address the extraordinary testimony of Chief Justice Warren 
Matthews. Chief Justice Matthews’ personal participation was intended to

Interim:
Suite 320, 716 W . 4 “* Ave.. Anchorage. 
A K  99501

Phone :907 258-8188 
Fax: 9 0 7 -2 58 -8 727

Represen ta tive 
John J. Cowdery



convey the considerable influence of his high office against HJR 47. He 
wanted to make a statement and he did it twice. He made his statement at the 
committee hearing and again in the Joint Session on the State o f the 
Judiciary. His testimony lacked in both form and substance. I will elaborate.

As to form, Chief Justice Matthews had the opportunity to apprise himself in 
advance of the contents of the legislation, the sponsor statement and the 
supporting testimony which preceded his. Yet, he chose to not engage the 
arguments presented. Instead he offered parallel arguments that did not 
intersect with information already on the record.

As legislators, we publish our sponsor statements. We lay bare our 
reasoning and motivation in public testimony. We endure the slings and 
arrows of debate, sometimes contentious debate, to arrive at the truth and 
value of the premises contained in our legislation. We do this as a necessary 
part o f the democratic process. We are not especially trained in the fine 
points of rhetoric and debate. But we are driven by our public responsibility 
to test ourselves, our thoughts and our principles in a crucible of diverse and 
public argument.

The judiciary, unlike the legislature, is especially trained in the art of 
rhetoric, argumentation and debate. There are few who can hold their own 
against the Judiciary's superior education., training and acumen. And, one 
must suppose, too, that members of the SupL ̂ me Court are the supreme 
representatives of their craft. Having regard for the safety of my own ego, I 
do net relish being pitted against someone who is so much better trained 
than I. Yet, legislative accountability demands that I answer all arguments 
on the issues that I adopt. The Chief Justice is not so obligated. He is free to 
pick and choose which issues to engage, which to ignore, which venues to 
participate in and which ones to ignore; all in all a royalist approach to 
public responsibility.

Chief Justice Matthews advanced no argument that was not, or could not be. 
advanced by other officials of the Bar Association, Judicial Council, his 
lobbyist or administrative staff. Why, then, was it necessary for him to take 
the extraordinary step to personally testify against HJR 47? If he brought no 
unique information to the debate, then his only purpose could have been to 
see what legislative mettle might wither under the influence of his high

R ep. Jo e  Green, Chairm anHouse Judiciary Com m itteePage 2



office. It was a political stroke through and through! For all his argument 
against politicizing the process, it seems he is quite willing to be political on 
his own terms.

Further, as to error of form, whenever a member o f the Judiciary pre-judges 
a legislative issue, the integrity o f the judicial forum is compromised if the 
issue is thereafter litigated. It is simply bad judgement for the judiciary to 
directly advocate in the legislative process. The Judicial Council’s Executive 
Director testified. The Chief Justice is Chairman o f the Judicial Council. 
There is a variety of ways for the Judiciary to get their arguments on record 
without compromising the public process they administer.

As to substance, Chief Justice Matthews presented three lines of argument 
against HJR 47. First, he contends that legislative confirmation of judges 
will politicize the selection process. As evidence, he offered the parallel of 
the federal system's judicial appointments. He says whenever the President 
and the U.S. Senate are controlled by different political parties there is 
always a controversial vote that goes down party lines. He pointed to the 
Clement Haynesworth, Robert Bork and Clarence Thomas nominations as 
examples. He says a judge who is championed by one political party and 
opposed by the other could be suspected of being partisan in cases with 
political issues at stake.

Two key flaws exist in his “politicization” argument. First, he assumes 
politics is necessarily bad. Second, he totally mischaracterizes the federal 
judicial confirmation system.

This argument, that legislative confirmation equates to politicization of the 
judicial selection process, is true. Black’s Law Dictionary helps us define 
our terms:

“Political. Pertaining or relating to the policy or the 
administration of government, state or national. Pertaining to, 
or incidental to, the exercise of the functions vested in those 
charged with the conduct of government; relating to the 
management o f affairs of state, as political theories; of or 
pertaining to exercise of rights and privileges or the influence 
by which individuals of a state seek to determine or control its

R ep . Jo e  G reen , Chairm anHouse Judiciary Com m itteePage 3



public policy; having to do with organization or action of 
individuals, parties, or interests that seek to control appointment 
or action of those who manage affairs of a state.”

“Politics: The science of government; the art or practice of 
administering public affairs.”

If “politicization” means exposing judicial candidates to the rough and 
tumble that sometimes results from a public process, then it is o f course true. 
It is true and it is GOOD!

There is nothing inherently evil or untoward in politics. Politics, like justice, 
is as good as the people who administer it. Politics is simply a shorthand 
word for going about the public business. Surely, it is easier to be aloof from 
the public, as is the judiciary. They are the closest thing to royalty we have 
in our society.

However, the Chief Justice must have a different meaning in mind for the 
word ‘politics’. His meaning has a degrading meaning, suggesting 
something sinister about the political process. Any suggestion that public 
involvement inherent in the legislative process is somehow debasing, is too 
royalist a view for our democratic society. It is further testimony that the 
Judiciary is out of touch with the people of Alaska. Public confirmation 
hearings would be an in-touch experience for judicial nominees.

Apparently, CJM only recognizes ‘politics’ as occurring in the legislative 
branch. He admits to no political considerations being played out in the 
executive branch during the appointment process. Does not the White House 
look for judicial candidates who are philosophically compatible and 
supportive of its major precepts? Aren’t there special interest groups, 
politicians and people of influence who advocate to the White House for or 
against certain candidates? The point here is that politics does indeed play a 
prominent role in the executive branch’s appointment process, and it largely 
excludes the public. Public involvement doesn’t occur until an appointment 
becomes a nomination and is sent to the legislative branch, i.e., the U.S. 
Senate. Public involvement is the key difference between the executive and 
legislative branch’s appointment processes. This is the step missing in 
Alaska’s current system that HJR 47 will remedy.

R ep . Jo e  G reen, Chairm anH ouse Ju uiciary  Com m itteePage 4



The Judiciary and the Alaska Bar Association have their own, rich history in 
judiciary politics. A former Chief Justice tied up Bar Association funds. In 
retribution, the Bar Association actively worked to defeat the 1964 Supreme 
Court Justice Arend, who was up for retention election. (See Bar Rag..date)

Chief Justice Matthews advanced the Haynesworth, Bork and Thomas 
appointments as examples of politicization of the federal process that we 
should avoid at the state level. He selected these three appointments from a 
span of about 25 years. In fact, they are not representative o f  the federal 
appointment process. During the past 25 years, they are the nominations 
which commanded the most news coverage. After Clarence Thomas’s 
appointment, another Justice was appointed to the U.S. Supreme Court.
Most people can’t remember his name because no controversy attended his 
confirmation. Haynesworth, Bork and Thomas are not typical o f the federal 
process. There are about 800 federal judgeships. About 68, on average, are 
politically confirmed each year, routinely and without fanfare

Contrary to Chief Justice Matthews’ argument about ‘politicization,’ politics 
smooths out the confirmation process. By no written rule, but only as a 
matter of political expediency, the Senate and the White House have an 
informal arrangement whereby the senior U.S. Senator from each state 
concurs in the federal judicial nominees from their respective states. This 
process is a political compromise that results in the overwhelming 
preponderance of federal nominees to be confirmed without controversy. 
Politics, it is shown, facilitates the appointment process.

Further analogizing the federal system with HJR 47, CJM said that when 
the executive and legislative branches are controlled by different parties, the 
vote always tends to go down party lines. Again, the votes on Haynesworth. 
Bork and Thomas are simply not indicative of the pattern of congressional 
approval. In fact, party line votes are rare in the appointment process, both at 
the federal and state level. One need only review the President’s and the 
Governor’s cabinet and other political appointments submitted for legislative 
confirmation. The overwhelming preponderance o f  the their appointees are 
confirmed without regard to party considerations. Legislative confirmation is 
not the bugaboo that CJM claims it is.

Rep. Jo e  G reen , Chairm anHouse Judiciary Com m itteePage 5



In answer to a query from a member of the committee, CJM said,

'7 don't accept the premise that there is partisanship inherent in the 
appointment o f Alaskan judges. ”

He offered that his own appointment by Governor Hammond was an 
example of a cross-party, therefore non-partisan, appointment. The Chief 
Justice presumes that party affiliation is the only basis for partisanship. In 
fact, we know a variety of bases for partisanship including conservative vs. 
liberal, urban vs. rural, development vs. no-growth, pro-govemor vs. anti- 
governor, etc. C JM ’s appointment by Governor Hammond would have been 
much less likely if his client list included aggressive development interests 
in o f the S iena Club. His main benefactor for the appointment was the
Go . rtor’s Administrative Assistant who also was his former law partner. 
Some would say he had ‘political’ connections. CJM would have us believe 
that politics is something that happens in the legislature’s back yard, never in 
the governor’s or the judiciary’s.

If appearance o f partisanship is an issue that truly concerns CJM then 
perhaps he should resign and revisit the appointment process without 
political support. As one member of the Judiciary Committee said, “politics 
is inherent in the process." To deny this fact is extremely naive. To contend 
that it is base, is an insult to the body-politic in general and to the legislature 
in particular.

As for his concern that a judge could appear to be obligated to the legislative 
party that champions his confirmation, why is it not a concern to him that a 
judge could appear to be obligated to a governor who appoints him. 
Uncontested partisanship should not be confused with non-politicization.

The second line of argument employed by CJM against HJR 47, was that it 
could result in confirmation delays and bottleneck the courts’ work flow. He 
noted that he was appointed in the month of May. If he could not take office 
until after legislative confirmation seven months later, it would prolong the
vacancy and impede the court's productivity.

This argument is somewhat disingenuous because it ignores the adaptability 
o f people and organizations. With legislative confirmation in place, most

R ep. Jo e  G reen, Chairm anH ouse Ju diciary Com m itteePage 6



resignations and retirements will simply schedule themselves around the 
legislative calendar. As a matter of administrative efficiency the Court 
System could require a one-year notice for judgeships that require 
confirmation. It can be argued that unforeseen vacancies due to accidents or 
death could still present a problem. The record shows that these occurrences 
are rare. And, inasmuch as the Judicial Council’s process takes from three to 
six months, the risk of being out of sync with the legislature is statistically 
insignificant.

Also, although CJM expressed reluctance to use temporary fill-in 
appointments for the high court, the Constitution gives him the authority to 
do so. Alaska has a repository of retired judges who can perform this 
temporary function. The Chief Justice need only exercise the power given to 
him in the law.

Finally, Chief justice Matthews third argument against HJR 47 was that it 
would “degrade” the “merit system” now in place. Nothing could be further 
from the truth. HJR 47 maintains the current system in total. The Judicial 
Council and the Bar Association will still go through the same polling and 
grading processes. They will still interact with the governor in the same way 
they do now. When all their work is done, and after the governor makes his 
decision. HJR 47 simply gives the legislature and public a role to play in the 
appointment process.

However, CJM warned that if the legislature rejected the top two nominees, 
working down the list io other candidates would result in inferior quality of 
judges. One can only note that this argument is built on an inflated opinion 
o f the precision and objectivity of the selection process. In all probability, a 
different set of raters would yield a different set o f results. Many attorneys 
refrain from submitting their applications for judgeships because they 
believe the selection panel as biased against them.

In summary, HJR 47 retains the existing merit selection system. It adds 
public participation via the legislative forum. It requires legislative approval 
o f attorney members of the Judicial Council and judges for the Court of 
Appeals and the Supreme Court. Confirmation will result in appointees who 
are acceptable to a broader segment of the public than only the narrow 
constituency of the appointing authority. In effect, legislative confirmation
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adds a “whole man” review of the nominee’s suitability for appointment. 
This is a proposition that we can recommend to the General Election ballot 
for final determination by the voters o f Alaska.

Yours truly,

R ep . Jo e  G reen , Chairm anH ouse Ju d ic ia ry  Com m itteePage 8

John J. Cowdery 
Representative



X X  Leg is la t ive  C o n f i rm a t io n  of  J u d ic ia l  A p p o in t m e n t s

S im ila rly , approxim ate ly two out o f th ree  A laskans (64% ) report they support legislative 
con firm a tion  o f jud ic ia l appo in tm en ts ...

" A t  t h e  p r e s e n t  t i m e  in  A l a s k a ,  j u d g e s  o n  t h e  S u p r e m e  C o u r t  

a n d  C o u r t s  o f  A p p e a l  a r e  n o m i n a t e d  b y  a  j u d i c i a l  c o u n c i l  a n d  

a p p o i n t e d  b y  t h e  G o v e r n o r .  I f  t h e r e  w e r e  a  c o n s t i t u t i o n a l  

a m e n d m e n t  o n  t h e  b a l l o t  t h a t  w o u l d  r e q u i r e  a  m a j o r i t y  v o t e  o f  

t h e  L e g i s l a t u r e  t o  c o n f i r m  j u d i c i a l  a p p o i n t m e n t s ,  d o  y o u  t h i n k  

y o u  w o u l d  v o t e  f o r  o r  a g a i n s t  t h a t  c o n s t i t u t i o n a l  

a m e n d m e n t ? "  por 
34%

Unsure
3%

Against
33%

REGION

83%

REGISTRATION

Democrat 

Republican 

Non-partisan 

Not registered ■ I H  23%

For Against
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STATE OF ALASKA
130 S ew ard  S treet, Su ite  409 
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M E M O R A N D U M M arch  31, 1998

S U B JE C T : Testim ony regard ing  the d ra ft ing  o f  const i tu t iona l am endm en ts  
(HJR 47)

T O :

F R O M :

Represen ta t ive  John  C ow de ry

T am ara  B rand t C ook  
D irec to r

Y ou  hav e  sent m e  an excerpt from tes timony from V ic Fischer, former Senato r and m em be r  
o f  th e  const itu t iona l convention, in which  he ob jec ts  to the dra ft ing  o f  recen tly p ropo sed  
const itu t iona l amendments in general and o f  H JR  4*” m particular. H e recom m end s  tha t the 
le g is la tu re  estab lish a s tyle in dra ft ing  p rocess  I in su re  that p roposed constitu t iona l 
am en dm en ts  are in "p roper shape." You have ask ed  for m y  reac tion  to that tes timony.

I be l ieve  that I understand V ic Fischer's concern, but, on reflection, I fea r that the diff icu lty 
w ith  the constitutional language that Mr. Fischer has identified has to do with the complex ity  
o f  the pu rpo se s  that are sough t to be  ach ieved and the re luc tance o f  leg isla to rs to leave the 
d e ta i l s  o f  p roposed  constitu t ional am endm en ts  to the cou rts  to sort out. Obviously, to the 
ex ten t tha t the constitution is used to address specific rather than genera l situations in precise 
w ay s  the  language needed to ach ieve the desired result becom es less simple.

F o r  example, the reason that section 1 o f  H JR  47 is so complica ted is tha t several th ings  are 
add ed  to  w ha t is now  a very s im p le  provision:

(1) the  appoin tm ent and  con firm ation  o f  ju dg e s  w ith  appe lla te  ju r isd ic t ion  is 
add ressed ;

(2) no t on ly is leg isla tive confirm ation  requ ired  o f  sup rem e court ju s t i c e s  and 
app e l la te  judges, but the quest ion  o f  p re sen tm en t is addressed a long  w ith  the ques t ion  o f  
w h en  a nom inee  m ay assume office to fill a vacancy;

(3) wha t happens w hen  a nom inee  fails to be con fi rm ed  is addressed in a  very 
spec if ic  w ay—the same person m ay not again be appo in ted  until a new  legislature is e lected 
at a gene ra l election and convened;

(4) the requirement is added that appo in tees  for o the r jud ic ia l  offices that m ay  be 
e s tab l ish ed  by law  be selected from nom inees  o f  the  jud ic ia l  council.



R ep resen ta tiv e  John C o w d ery  
M arch  3 1 , 1998  
P a g e  2

If, a s  a su b sta n tiv e  m atter, a ll o f  th ese  item s are to b e  ad d ressed , I d o  n o t th in k  that it is  
p o s s ib le  to a lso  k eep  that c o n stitu tio n a l se c t io n  s im p le . P erh ap s I am  w r o n g  and I w o u ld  
c e r ta in ly  w e lc o m e  su g g e s t io n s  for better la n g u a g e  that a c h ie v e s  th e  sa m e  resu lts .

I w o n d er , h o w ev er , i f  th e  s ty le  in  d raftin g  p r o c e s s  e n v is io n e d  b y  M r. F isc h e r  w o u ld  b e  
lim ite d  to  su g g e s t in g  d raftin g  ch a n g e s  that do  n o t c h a n g e  th e su b s ta n c e  o f  a c o n st itu tio n a l  
a m e n d m e n t prop osa l or w h e th e r  M r. F isch er  s u g g e s ts  that th e  s ty le  in  d ra ftin g  p r o c e s s  
in c lu d e  th e  substantive s im p lif ica tio n  or alteration  o f  p ro p o sa ls: I a lso  w o n d er  h o w  th e  s ty le  
in  d ra ftin g  p ro cess  w o u ld  b e  a cco m p lish e d . S h o u ld  a n e w  s t y le  in  d ra ftin g  s ta n d in g  
c o m m itte e  b e  created? It m ig h t  b e  w e ll  w o rth  w h ile  to  g e t  M r. F isch er 's  th o u g h ts  o n  th ese  
p o in ts .

T B C :jd r:p l 
9 8 - 2 1 8.jdr



F r o m  th e  o ff ic e  o f . . . R e p r e s e n t a t i v e  J o h n  J .  C o w d e r y
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Juneau, A K  99801 

907-465-3879 phone
907-465-2069 fax

M E M O R A N D U M

T O : Tam  Cork, Legislative Legal Services

FROM :

D A T E : M arch 2 0 ,1 9 9 8

R E: testimony on  bill drafting

Notes: House Judiciary 2/20/98 HJR 47 Vic Fisher:

T h e  fo llow ing is an excerp t from tes tim ony on HJR  47, from Vic Fisher, fo rm e r S ena to r  
a nd  m em be r  o f  the constitu t ional conven tion . I wou ld like to offer som e de fense  for the 
d ra f te rs  in this case. P lease  adv ise  on what cou rse  o f  action you recommend .

T echn ica l ly  and in terms o f  style, w ith  all due respect to my o l ’ friend John  Cowdery , the 
d ra f t in g  o f  the proposed am endm en t is an inexcusab le abomination. I have  ha rd ly  ever 
seen  any th ing  this poorly drafted. Th is  is not constitutional language that it has p roposed . 
It is the worst o f  leg isla tive drafting. C om pare  the drafts o f the am endm en ts  with the 
ju d ic ia l  article on the jud ic ia ry . L ook at section 1, section 2, section 3, sec tion 4, sec tion  
5, it is c lea r  and claritable, positive, s im p le  s traightforward unders tandab le  sen tences.
Y ou  do  not have conduc tive  language  that ju s t  doesn 't fit into a constitu tion. The on ly 
p a r t  o f  H JR  47 that is p roperly  d ra fted  is section 3. It is clean, its unders tandab le , it do  
do es  no t m ake  a mess. I wou ld  say  a lmost the same thing about H JR  4. I s igned up to 
tes tify  on both. I th ink H JR  4 is no t s ignificant. I d o n ’t think it is an im po rtan t p ropo sed  
am endm en t.  I th ink it wou ld  tilt the balance o f  the powers at the const itu t iona l level 
s om ew ha t from the leg isla tu re to the executive, but not significant. Again you do not 
h av e  qu ite  an abom ination, but again it is an example  o f  lousy drafting. I will no t go into 
detail, bu t I wou ld  be g lad  to w o rk  w ith anyone who wants to. O r right now  I w ou ld  be 
g lad  to give examples. I th ink that the legislature should establish a style in dra ft ing  
p rocess. L ike what c am e  to be in ex is tence  in the Constitutional conven tion to get 
p ro po sed  am endments  in to p rope r shape. So that # 1) it fits into the constitu tion in 
const i tu t iona l language and they d o n ’t end up with a hodge podge that you have in H JR  
47. O r like in legislature drafted am endm en ts  that became section 16 and 17, o f  the 
f inance articles that have to do w ith expend itu re  lim it and budget reserve account.
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THE ALASKA COURT SYSTEM OPPOSES HJR 47

The Alaska Legislature is currently considering HJR 47, which would require 

legislative confirmation of appellate court judges. The changes proposed in HJR 47 

would erode the balance of power among the three branches of government and 

weaken Alaska's nationally-recognized system of merit-based selection of judges. 

The proposed system could add months to the selection process, creating a real 

danger that extended judicial vacancies will result in delays in the resolution of court 

cases. The changes would also pull judicial candidates into the realm of partisan 

politics and threaten judicial independence.

Alaska's Merit-based Selection Process is Rigorous and Nonpolitical

Unlike the federal court system, Alaska's current structure for selection of 

judges is n rigorous, merit-based process. The drafters of the Alaska Constitution 

resoundingly rejected the idea of electing judges by a vote of 51-2, in favor of a 

method w ith a minimum of political consideration or partisanship. Alaska was only 

the third state to use merit selection, but today 35 states have some method of 

merit selection. The national movement is toward judicial selection processes that 

are less political, not more.

Under our current selection system, the Alaska Judicial Council recruits 

applicants for iudicial vacancies, investigates and screens those applicants on the 

basis of their demonstrated abilities to perform judicial duties, and forwards names 

of qualified applicants to the Governor, who must make a final selection from only 
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those names sent by the Council. The Judicial Council is a nonpartisan commission 

of lawyers and non-lawyers, who examine each applicant's education, employment 

history, activities, credit and criminal history, bar discipline history, client grievances 

and conflicts of interest. Only those candidates who are deemed most qualified after 

this extensive investigation are forwarded to the Governor. This process does not 

involve any consideration, or even identification, of the partisan political affiliations 

of the judicial candidates.

In the final step of the process, the Governor may only choose from the 

applicants found most qualified by the Council. Prior governors who have been 

unhappy with choosing only from among the applicants sent forward by the Judicial 

Council have requested additional names, but the Council has consistently declined 

to add applicants at a Governor's request. In the past, there has been no consistent 

tradition of the Governor appointing on a partisan basis; judges have been appointed 

who have had different political affiliations than the Governor.

Retention Elections Allow the Voters to Retain or Remove Judges

The people of Alaska have the opportunity to approve or reject judges at 

periodic retention elections. Alaska has the nation's most extensive system for 

seeking public input on retention. The Judicial Council surveys lawyers, law 

enforcement officers, jurors, court employees and children's caseworkers. It looks 

at a judge's disciplinary record, disqualifications from assigned cases, appellate 

record, and the evaluation by the CourtWatch program. The Judicial Council holds 

public hearings to allow people to testify about their experiences w ith judges who 

are standing for retention. Most of this information is made available to the voters. 

A judge will be voted out of office if enough voters are unhappy w ith the judge's 

performance.

HJR Would Increase Judicial Vacancy Periods and Aggravate Court Delay

The provisions of HJR 47 undermine the current process, and would have a 

negative impact on both co '.it ope.ations and service to the public. Currently, 
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approximately six months pass between the time applications for the judgeship are 

solicited and the Governor's selection of the successful candidate. Under the 

changes set forth in HJR 47, the Governor's appointee will not be able to take office 

until after legislative confirmation. Depending upon the time of year of appointment 

(which m ight be when the legislature is not in session) and upon the willingness of 

the legislature to act sw iftly  in holding confirmation hearings, many months could be 

added to the period of judicial vacancy.

An extended judicial vacancy has a high impact on any court's ability to do 

its work. In the federal system, legislative reluctance to hold hearings and to 

confirm judicial appointments has created a crisis for the federal judiciary, as cases 

are backlogged because of the lack of judicial resources to decide them. In the Ninth 

Circuit, approximately one-third of the positions are vacant, and tw o have been 

empty for more than two years. Historically, appointment delays have been 

aggravated in the fourth year of a presidential term, when confirmation is often 

withheld by a Senate controlled by an opposition party. At the state level, should 

the legislature decide to disapprove an appointment, a lengthy period of delay would 

result, as an entirely new selection process might be required.

HJR 47 May A ffect the Pool of Judicial Applicants

Lengthening the time between application and assumption of judicial office will 

also have a disproportionate impact on attorneys in the private sector. Applying for 

a judgeship is already a disruptive process for private sector attorneys, who must 

make hard decisions about pursuing cases and accepting new clients during such an 

extended period of uncertainty. Public sector attorneys, who do not have to worry 

about maintaining a client base, and sitting judges who are seeking appointment to 

a higher judicial seat, will have a great advantage. An often-expressed goal is that 

our judges should have histories which reflect both private and public sector 

experience, and this goal would not be promoted by the changes proposed in this 

legislation.
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But by far the greatest danger in this proposed legislation is its erosion of 

judicial independence. As has been seen in much-publicized federal confirmation 

hearings in recent years, judicial candidates who enter the legislative realm are often 

subject to the currents of partisan politics. The Canons of Judicial Ethics do not 

allow judicial candidates to "...make pledges or promises of conduct in judicial office 

other than to fa ithfully and impartially perform the duties of the office," nor may a 

judicial candidate, "make statements that commit or appear to commit the candidate 

to a particular view or decision with respect to cases, controversies or issues that 

are likely to come before the court." It is a fundamental principle of the law that a 

judge has the responsibility to weigh the facts of each case impartially, and to apply 

the law to those facts, to reach a decision. To the extent that demands are made 

in a confirmation process, as they often are, that a judicial candidate commit to a 

particular view of controversial issues, a judge who emerges from the process can 

easily be perceived as biased towards a particular point of view. If a judicial 

candidate is championed by one political faction, and opposed by another, the judicial 

candidate's ability to handle controversies involving those parties later in the 

courtroom is severely compromised.

Edward W. Madiera, Jr., the chair of the ABA's Commission on Separation of 

Powers and Judicial Independence, has noted that "Judicial independence is not for 

the protection of judges, but for the protection of the public." Each person who 

brings a case in Alaska's courts should feel that his or her case will be measured 

on its individual merits, by a judge who is free from bias and political obligation. Our 

current merit-based system, which keeps judicial candidates out of partisan politics 

and yet empowers the voters to remove judges in retention elections, is one of the 

best in our country. It encourages the appointment of well-qualified, independent, 

and courageous judges. The changes proposed in HJR 47 would be a step backward 

for justice in Alaska.

HJR 4 7  Erodes J u d ic ia l independence
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A laska  Const i tu t iona l Conven t ion  M inu tes
Selection of Judges 

concerning Legislative Confirmation
* * *  P a g e  6 9 4  * * *

....[C o g h ill has m o ved  that a ttorney Judicia l C ouncil m em bers be con firm ed  by the leg isla ture]

M CLA UGHL1N: I  p resu m e Mr. C oghill subm itted  this m otion  m erely f o r  the purpose o f  getting  
th is on  the  floo r co ld ly  a n d  calculatingly. I f  th is m otion is passed, y o u  m ight as well tear up the 
w hole p ro p o sa l a n d  p rovide fo r  the election o f  ju r ie s  because then it w ou ld  be more efficacious  
a n d  m ore dem ocratic. The w hole theory o f  the M issouri P lan  is that in substance, a select a nd  
p ro fe ss io n a l group, licensed  by the state, can best determ ine the qualifications o f  their brothers. 
The in ten t o f  the M issouri P lan was in substance to g ive a predom inance o f  the vote to 
p ro fe ss io n a l m en who knew  the fo ib les, the defects a n d  the qua lifica tions o f  their brothers. It is 
u nq u estio na b ly  true that in every trade and  every p ro fession  the men who know  their brother 
careerists the best are the m en engaged  in the sam e type o f  occupation. That was the theory o f  
the M isso u r i Plan. The theory was that the bar associa tion  w o u ld  a ttem pt to select the best m en  
p  /ss ib le  f o r  the bench because they had  to work under them. I f  y o u  require a confirm ation o f  
y o u r  a tto rn ey  m em bers y o u  can p rom ptly  see what w ill happen. The selection is not then m ade by 
the o rg a n ize d  bar on  the basis o f  a m an's p ro fessional qua lifica tions alone. The determ ination o f  
(he se lec tio n  o f  those peo p le  who are on the ju d ic ia l council w ill be qua lified  by the condition, 
are th ey  a ccep tab le  to a house a nd  a senate or a senate alone, which is essentially D em ocratic  
or essen tia lly  Republican. No longer is the question  b ased  so le ly  on the qualification

* * *  P a g e  6 9 5  * * *

o f  the ca n d id a te  fo r  the bench. The question is, w ill those p eo p le  whom we set up here on the 
ju d ic ia l council, th a t we sen d  fro m  the bar, w ill they be acceptable in term s o f  po litica l 
correctness?  I f  p o litica l correctness enters into the determ ination  o f  the selection o f  those 
p ro fe ss io n a l m em bers who are to be p la ced  upon the ju d ic ia l council, the whole system  g o es out 
the w indow . A ll yo u  have is one other po litica l m ethod  o f  se lection  o f  y o u r  judges. The theory, 
a n d  it is the on ly  w ay it can p ossib ly  work, is that the law yers are p u t on there to get the best 
m an a n d  n e t  fo take a m an on the basis o f  his politics. But i f  we require confirmation, then the 
m a teria l considera tion  to be made by the A laska Bur A ssocia tion  is, are we sending our best 
rep resen ta tive—no. But are we sending  a g oo d  D em ocrat acceptab le to both mem bers to both  
houses or are we send ing  a g o o d  Republican acceptable to both  houses. I f  we perm it that 
d eterm in a tio n  to en ter into our consideration, then in substance  >»•<? shou ld  provide fo r  an in itia l 
election  o r  in itia l appointm ent by the governor or som e o ther body. Q ualifications go  out the 
w indow  a s soon  as y o u  have confirmation. The theory on the lay m em bers on the confirm ation, 
they rep resen t the p u b lic  a nd  they represent the p redom inan t p o litica l thought. The theory on  the 
law yer m em b ers o f  the council, they represent the pro fession , they represent the best in terests o f  
the p ro fess io n . They represent a desire to have the best ju d g e s  on the benches. I  beg o f  you, 
p lea se  d o n 't vote f o r  the am endment.



L e g i s l a t i v e  C o n f i r m a t i o n  o f  J u d g e s  
AND ATTORNEY M EM BERS OF THE JUDICIAL COUNC IL
Position paper o f  the A laska Jud ic ia l Council. February 1998

H JR  ' d SJR 34 p ropose  a constitu tional am endm en t to require  legislative con f i rm a tion  
o f  a p p e l la te  ;  and a tto rney m embers  o f  the Judicial Council. T he  A laska Jud ic ia l Counc il 
s t rong ly  op po se s  th is amendment.

A l a s k a ’s S y s tem  o f  M e r i t  Se lec t ion  and R e ten t io n  E lec t ion s  Is F a i r  a n d  T h o r o u g h

A la sk a  uses the merit selection system for choosing judges, ask ing a nonpartisan com m iss io n  
o f  lawyers  and non-lawyers to recruit, investigate, and evaluate applicants for judgesh ips. The A laska  
Jud ic ia l  C ounc i l  has seven members: three non-lawyer m embers  nom ina ted  by the G ove rno r  and 
c o n f i rm ed  by the Legislature, th ree lawyer m embers  elected on a regional basis by m em be rs  o f  the 
A la sk a  B a r  A ssoc ia tion , and the C h ie f  Justice o f  the A laska Supreme Court.

SELECT ION : The Judicial Council conducts an extensive evaluation o f  all judic ia l applicants, 
inves tiga ting  the ir education, employment, activities, credit and criminal history, bar discipline, c lien t 
g r ievances, and  confl ic ts  o f  interest. It surveys bar members about the a pp l ic an t’s su itab ili ty  to be a 
judge, conduc ts  public hearings, and interviews each applicant. The Judicial Council carefully rev iews 
all o f  th is in fo rm ation  and passes the names o f  only the most qualified app lican ts  to the G ov e rn o r  for 
appo in tm en t.

R E T E N T IO N : Unlike federal judges, w ho are appoin ted for life. A laska  ju dg es  m us t c om e  
before  the vo ters periodically to de te rm ine i f  they should con tinue in office. A laska has the n a t ion 's  
m os t ex ten s iv e  sys tem  for seek ing public  input on retention. The Judic ia l Council su rveys lawyers, 
law  en fo rc em en t officers, jurors, court employees, and children's caseworkers. It looks at the j u d g e ' s  
d isc ip l in a ry  record, d isqualif ica tion from assigned cases, appella te record, and  eva lua tion  by the 
C ou r tW a ich  program . It holds public hearings to a llow  people to testify abou t their expe r iences  and 
concerns. T he  Council makes the great majority o f  this in formation ava ilab le  to the voters. I f  enough  
voters a re  unh ap py  w ith  the j u d g e ’s overall performance, the ju dg e  is vo ted  ou t o f  office.

T h e  A n i e n d m i ^ t  Is a t  O d u s  W i th  the  G oa ls  o f  the  A la sk a  C o n s t i tu t i o n a l  C o n v e n t io n

W H Y  M ERIT  SELECTION WAS ADOPTED: The drafters o f  the A laska Constitu tion wan ted 
to avo id the  po lit ics that plague elective judiciaries in other states. Tney resoundingly rejected the idea 
o f  e le c t in g  judges  by a vote o f  51-2, in o rder “‘to select the m ethod w ith  the m in im um  o f  po lit ica l 
con s ide ra t ion  o r  partisanship." A laska was *he third state to use merit selec tion; today 35 s ta tes  have  
som e  form  o f  merit selection o f  judges. A s other states become d isenchanted w ith  the ca lib er  ot the ir 
e lec ted  ju dg e s ,  they have m ade  the selec tion process less political, not more.

W h y  LAW YER  M EMBERS ARE SELECTED ONLY BY THE BAR ASSOCIATION: T he  
drafters felt s trong ly  that attorneys should be allowed to select their own representatives to the Jud ic ia l 
Council, o n  the theory that they were the best ju dg es  o f  the profess ional com petence  and in teg r i ty  o f  
their peers. T he  delegates were emphatic that lawyer members should not be selected for their partisan 
affiliation, the ir political correctness, or their acceptability to the Legislature. They rejected legislative 
con fi rm a tion  o f  lawyer m embers  by a  vote o f  49-2. The drafters required legislative con f i rm a tion  o f  
non-lawyer m em be rs  o f  the Judicial Council to ensure that lay m embers  cou ld  ope ia te  independen tly  
o f  the G overno r .



Response to the assertion that the Judicial Conduct Commission 
and the Judicial Council are adequate public representation:
Ombudsman Investigation Summary, May 23, 1997
Concerning allegations filed against Judge Carlson; after the conclusion of
the Frank Feichtinger case:

. .the [Judicial Conduct] commission waited another 1 6  m o n t h s  to b e g in  
investigation. " (page 2)

",.  .the ombudsman's investigation determined that the [Judicial Conduct] 
commission f a i l e d  i o  p u r s u e  two relatively specific and readily verifiable 
allegations o f misconduct."
(page 3)

“However, the ombudsman is concerned that public confidence in the 
[Judicial Conduct] commission process is not enhanced when attorney 
members hear complaints about judges who preside over a high percentage 
of cases handled by the attorney. ”
“Commission members do not currently view these professional interactions 
as automatic grounds fo r recusal. ” (page 3)

. .the [Judicial Conduct] commission takes the position that a 
c o n s t i t u t i o n a l  a m e n d m e n t  would be required to either change membership 
or provide alternatives” (to the current system.) -  (page 3)



Support for the assertion that the Judicial Commission investigates 
ineffectually and minimizes misconduct when discovered.

When the then Chief Justice Compton was stricken with the 
George Jacko syndrome, merely stepped down as Chief but 
continues to serve. I have serious concerns about someone 
essentially convicted of sexual harassment sitting in judgement 
over similar offenders.

Isabel Traugott, the sexually harrassed employee, said,

“I t ’s both a judicial ethical violation and a violation of the law. . .  ”

‘7  don't feel it's appropriate fo r him to remain as a judge, given those 
factors . . .  ”

“I  feel that there's a big concern about somebody presiding over sex 
harassment cases that commit sexual harassment toward his employees. ”

Compton Steps Down - July 3, 1997 Juneau Empire

And this is all the public was told:



A la s k a  c o m m i s s i o n  o n  j u a i c i a i  c o n d u c t  
P u b l i c  N o tic e  o f  P r i v a t e  A d m o n i s h m e n t

.Alter an extensive investigation and consideration or cue 
nature o f  the conduct invoived, the Aiaska Commission on Juaiciai 
Conduct has issued a private admonishment to Chief Justice Aiien 
T. Compton. The admonisiimenl addresses iwu iuciueuis u f

l  .4 i . , i . .  . • . .  1 r \ A P  . .  j  i n A /  -   ___-  —-  ?_______u . . .c u u u u c i  u y  UiC j u ^ u l c  m  i y y j  o i iu  i y y \ j  c u in - c i n i i i £  iw u  c u m i
• a im m I T V  « m .«m nlia 4 a /1 fV m  A A n rln a fdJSlC iii CilljJlVJj'tVD. 1 lie c u i i u t u ^ i u i i  L uu c tu uvu  uku u uo  cunuuci.
n /N n rt i'h ifn 'l V i r t < * a r r w a f  tVio A In e lro  A r ia  A fw v u o m u i v u  .j v s s v i u i  L t i u u j o i i i v u v  l i t  n u i u u u u  v t  u » v  t  w m o a u  v- v u v  s/a

Tu^«Ainl f*1 AA^IIAl1df UUIS1U1 S/V11NJW V »•

The Commission is authorized by statute and its ow n rules 
n f  procedure fn issue. a private admonishment. Ch ie f Justice
Compton has agreed to this public notification o f  the private
admonishment.

Alaska Commission on Judicial Conduct. 310 "K "  Street, 4301, Anchorage, AK  ViOUI 
272-1033 o r In Alaska 1-800-478-1033

"This is the only information that the Commission may publicly release 
concerning the matter." — Marla N. Greenstein



T A B L E  8

A c t i o n s  T a k e n  

1993 - 1997

Actions Taken 1993 1 1994 1995 19 96 f~i997

Complaints investigated 27 33 20 15 15

Judges asked to respond in writing 
to alleged misconduct

1 1 0 0 2

Judges summoned before Commission to 
explain alleged misconduct

0 0 0 0 2

Cases dismissed before formal hearing 0 0 0 0 1

Cases dismissed as unsubstantiated 
(complainant unavailable)

0 0 0 0 0

Cases dismissed for lack o f jurisdiction 28 1 18 28 16 ( je J
Cases dismissed for insufficient evidence 
after investigation 23 30 20 14 13

Private censures, admonishments, 
reprimands and cautionary letters
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Cowdery

By RcP. JOHN COWDERY, District 17
I  am  resp ond ing  to  th e  C om pass 

p iece w ritten  aga in st H J R  4 7  by 
W illiam  Cotton , e x ecu tiv e  d ire c to r  
o f  the A la ska  Ju d ic ia l C oun c il (D a i­
ly  N ow s, Op in ion . M a rc h  2 8 ). I f  
passed  b y  the  v o te rs , H J R  4 7  w ou ld  
m ake  th e  g o v e r ­
n o r 's  n om in ee s  to 
the S up rem e  C ou rt, 
the C ou rt o f  A ppea ls 
and the a t to rn e y  
lu cnm e rs  o f  the ju ­
d ic ia l counc il su b ­
je c t  to  le g is la t iv e  
c o n firm a t io n .a s  the 
th re e  p ub lic  m em ­
b e rs  o f  the ju d ic ia l 
counc il a rc  now .

M r. Cotton fe e ls  th a t the ju d ic ia l 
counc il sends o n ly  I he m os t q u a li ­
fied  app lican ts to the g o v e rn o r . H e  
didn 't m ention that m any  a t to rn e y s  
re fu s e  to app ly  f o r  ju d g e sh ip s  be­
cause o f  the co un c il’s p e rc e iv e d  lib ­
e ra l b ias. M r. Cotton w ou ld  h ave  us 
b e lie ve  that p o litic s o c cu rs  o n ly  in 
le g is la tiv e  p ro v in ce s  bu t n e v e r  in 
the execu tiv e  o r  ju d ic ia ry  b ra n c h ­
es. Indeed , b a r  a ssoc ia tion  p o lit ic s  
in A la sk a , lik e  e lsew h e re , is lcgen - 
d n riiy  robust.

T h e  ju d ic ia l counc il b rand ish es 
the re a l ju d ic ia l se le c tio n  p ow e r in 
A laska . I f  the g o v e rn o r  docs not lik e  
I lie tw o o r  m o re  cand ida tes se le c ted  
by the counc il, lo o  bad . I f  you  go to 
buy a c a r  and I h e re  a rc  o n ly  tw o on 
ih c  lo t , som eone  lia s  e f fe c t iv e ly  
m ade y o u r choice f o r  you . In  A las-
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ka , tiia t som eone  is the ju d ic ia l 
counc il. W ith  so m uch  p ow e r at 
s take , you  can b e t y o u r  bottom  d o l­
la r  tha t le g is la t iv e  c o n firm a tion  —  
pub lic  ac coun tab ility  —  is the las t 
th ing  it wants.

I U R  47  is  the best o f  both  w o rld s . 
I t  keeps the c u rre n t m e rit  sys tem  in 
p la ce  w h ile  add inv '. c ru c ia l step 
o f  le g is la t iv e  r e v ic *  the appo in t­
m ent p io cc ss . T h ro ug h  le g is la tiv e  
h ea rin g s , ju d ic ia l n om inees w ou ld  
be g iven  the  op p o rtu n ity  to d iscuss 
t h e ir  v iew s  on ta x a t io n , p r iv a te  
p ro p e r ty  r ig h ts , ch ild  abuse , c r im e  
and  p un ishm en t , e n v iro n m e n ta l 
p ro tec tion , etc . S om e s itting  ju d g es  
a re  ad am an tly  ag a in s t th is  idea be­
cause  they  w ou ld  not h ave  been 
c o n firm ed  i f  the pub lic  knew  what 
they stood  f o r  in advance o f  th e ir 
appo in tm en t.

M r, Cotton sa id  that ju d g e s  a re  
ac coun tab le  d ire c t ly  to the v o te rs  
th ro u g h  “ re te n t io n  e le c t io n s ."  
W hen was the la s t t im e  you  r e ­
v iew ed  a  ju d g e 's  re c o rd  b e fo re  v o t­
ing? R e ten tion  e lec tion s  a re  uncon ­
tested . T h ey  a re  a fo rm n lity . T h e re  
is no a d ve rsa r ia ! debate , no p la t­
fo rm  and no com petition  f o r  ideas. 
In fo rm a t io n  is sca rce . It is scan tily  
d is tribu ted .

F o r  instance , d id  you  know  that

. The judicial council brandishes the real judicial 
selection power in Alaska. If the governor does 
not like the two or more candidates selected by  
the council, too bad. If you go to buy a car and  
there are only two on the lot, someone has 
effectively made your choice for you. In Alaska, 
that someone is the judicial council.
C h ie f Ju s t ic e  A llen  C am p ion  was 
found  g u ilty  o f  se xu a l h a rassm en t 
inc id en ts in 1995 and 1996? Yet .J u s ­
tice  Com pton  was re ta in ed  in N o ­
v em b e r 1996 by a m a rg ih  o f  2 to 1. 
V o te rs  did not h ave  a l l  the  fa c ts  b e­
cause  the f u l l  s to ry  w asn ’ t re lea sed  
un til m ld -1 997  —  a f t e r  the e lec tion . 
W hen  Ju s t ic e  Com pton  was found 
g u ilty  lie  s tepped  down as c h ie f ju s ­
tice , but s tayed  on the bench . It w ill 
be 10 y e a rs  b e fo re  lie  com es up fo r  
re ten tion  again . N o on e  re sp on s ib le  
fo r  adm in is te rin g  the law  .should 
en jb y  that le v e l o f  e li te  p riv ile g e .

M r. C o lton  asse rted  I hat we a re  
ju s t  try in g  to " c o n tro l ju d g e s ."  Th is 
is the c la s s ic  b og eym an  tactic . Once 
a ju d g e  is c o n firm ed , I lie L eg is la ­
tu re  w ou ld  lie  nut o f  the p ie ln re  fo r ­
e v e r . 1 began w o rk  on I U K  4 7  in Au­
gust o f  last y o ’j r ,  m on th s b e fo re  Hie 
c ou rts  hope . th e ir  la io s t assau lt on 
p u b lic ly  unde law . T h e  o n ly  Ih iug  I 
want con ta in  is the u n fe tte red

pow e r o f  the ju d ic ia l c oun c il to 
which M r, Cotton is, u nd e rs tand ­
ab ly , v e ry  attached .

M r. Cotton w ro te  that those who 
accuse the c ou rts  o f  “ law m ak in g " 
a re  ju s t  com p la in ing  because they  
do not a g re e  w ith the decis ions . 
T h is  s ta tem en t is b ased  on the 
p rem ise  that ju s t ic e s  h ave  the au ­
th o rity  to c re a te  const inn  ioiiat law  
with a w ave o f  th e ir pen . Is n ’ t the  
constitu tion  supposed to he w ritten  
by the peop le  and in te rp re ted  by 
the ju d ic ia ry ?  M r. C o lton 's  a ttem pt 
to t r iv ia liz e  o u r  a s s e rtio n s  is coun ­
te rp rodu c tiv e  to a m ean in g fu l d is ­
cussion . I re fu s e  to be pain ted  in to n 
co rn e r.

No m a tte r what s ide o f  ihe issue 
one is on , when the A lask a  S up rem e  
C ou rt say s  that the p r iv a c y  p ro v i­
sion in A laska 's  constitu tion  g u a r­
antees a pe rson 's righ t to possess 
m a riju an a , desp ite s ia tu te s  passed 
by the L eg is la tu re , that is law n iak -

a b u s e
ing (R a v in  vs. S ta te ).

W hen  the ju d ic ia ry  sp ec ific s  the 
d ie ta ry , e d u ca t io n a l and  sp ace  
needs o f  A laska 's  c r im in a ls  down to 
the fo od  g roup , c la ss and sq ua re  
fo o t , that is law m ot ing (C le a ry  vs. 
Sm ith ).

W hen the A la sk a  S up rem e  C ou rt 
say s that we cannot lease  o f f- s h o re  
lan d s because the sta te  did not con ­
s id e r  the e f fe c t  on ca rib ou , that is 
bad  ju d g m en t , not law m ak in g  
(T ru s te e s  fo r  A la sk a  vs, S ta te ).

T h e re  a r e  m any dec is ions I m ay 
not ag re e  w ith ; som etim es they a re  
law m ak in g , som etim es th ey 're  not. 
M r. C otton  w ou ld  have us b lin d ly  
fo llow  b la ck  rob es and g ave ls  a ll the 
w ay In ju d ic ia l dom ination .

A la sk a  is a  new  state. O u r ju d i­
c ia l se lec tion  p roce ss is la rg e ly  un ­
p ro ven  by tiie test o f  tim e. T he  
p ro ce sses in 12 o th e r s tates, a s w e ll 
as the fe d e ra l c o n firm a tion  p rocess , 
do not v io la te  (ho sep a ra tion  o f  pow ­
e rs  d oc trine . N e il her w ou ld  I I J K  47. 
T h e  A lask a  ju d ic ia ry ’s cap ric iou s 
use o f  au th o rity  m id fa i lu re  In a p ­
p ro p r ia te ly  cen su re  the conduct o f  
its m em be rs  r e v e a l a re c u rr in g  pat­
te rn  o f  p ow e r abuse. L eg is la tiv e  
c o n firm a tio n  is'not a panacea l o r  a ll 
o f  A la ska 's  ju d ic ia l i lls , but I b e lie ve  
it is a m easu red  step  in the righ t d i­
re c tio n .

J  f lo p . Joh n  Cow dory  o t A nchornge is s e rv ­
ing tils third term  In tho stnto M ouse o f nn p - 
rosontntlvos.




