





HOUSE COMMITTEE REPORT

I
g)ate Referred to Committee: February 27, 1997 FURTHER REFERRALS:

Date of Committee Action:

The FINANCE Committee considered: SSHB 58

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 58 CIVIL ACTIONS & ATTY PROVIDED BY INS CO.

“An Act relating to civil actions; relating to independent counsel provided under an insurance policy; relating to
attorney fees; amending Rules 16.1, 41, 49, 58, 68, 72.1, 82, and 95, Alaska Rules of Civil Procedure; amending Rule
702, Alaska Rules of Evidence; amending Rule 511, Alaska Rules of Appellate Procedure; and providing for an effective

date.”

recommends it be replaced r <« X (1 the-same title
with the following committee substitute CtpYfj Rf*) Ln/vn U Jktnew title
[ ) additional referral to Committee

[ | attached amendments)

ADOPTS: Letter of Intent
ATTACHES NEW FISCAL NOTEC(s): [(D]e0) APPROVES PREVIOUS: (DoxDela)
\ A fiscal note(.s) AK 3ud f ffHwWUI-L/ [ Jfiscal note(s;
AK CgVPA n
[ Jzero fiscal noie(s) [V] zero fiscal note(s) (2] DPA
O) DCI'D zI2Thg-
SIGNINE-WH RECOMMENDATIONS DP DNP NR AM
VIAU\V/d ¢
1 . KdM X
AT | M laith / 7n aM-\rv y
OW .moX X ]
V4
A
IVY Q Y ytYy — , ) FC6-fcee~ X
X [/~ X X X auUu |, a navi?'? -
jL
idfy XX -_ m™" h D nxIA r<
V N

Od' CHAIR’S SIGNATUR
'ThfUf\Gul a



FISCAL NOTE Bill Version: cssshb S8(jud)

STATE OF ALASKA (H) Publish Date: 2/27/97

1997 LEGISLATIVE SESSION

vision Oste: Department Affected: Administration
>e: ‘A 1Aq relating to cml actons; amending Rules 49 and BRU: Risk Management
3SL

Component: Risk Management

Sponsor. Representatives Porter. Cowdcrv
Requestor House Judiciary COMPONENT SERIAL NO. QQr1

EXPENDITURES/REVENUES: (Thousands of Doallars)
OPERATING EXPENDITURES FY 97 Fy 98 FY 99 FYOO FY 01 FYy 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRAfFTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 00
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 00 0.0
: CHANGE IN REVENUES | 1| I 0.0 1 0.0 i oof 0.0 1 00 00 |

FUND SOURCE: (Thousands of Dallars)

1002 Federal Receipts

1003 GF Match
>04 GF

i005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TQTAU 00 0.0 00 0.0 00 oc
Estimate of any current year (FY 97) cost: S4b

POSITIONS:

FULL-TIME 0 0 0 0 0 01
PART-TIME 0 0 0 0 0 c1
TEMPORARY 0 0 0 0 0 01

[N

ANALYSIS: (Attach a separate page if necessary.)

State agency civil liability exposure and the amount Risk Management will ultimately pay in future liability loss settlements will
be reduced by this legislation.

The extent of such savings is difficult to forecast, due to the uncertainty that the limitations in the type of claims that may be filed
or the amounts of damages that can be awarded will be realized in future liability daims — that might be Died against State
agencies — arising from events that have not yet occurred.

The state funds the liability coverage provided though Risk Management on a ‘cash flow' basis, appropnating only the amounts
expected to be paid the next fiscal year— collectec solely through interagency receipts assessed each agency.

In future years. Risk Management's liability premiu.vassessments will reflect the reductions actually realized by this legislation
as premiums are developed from actual dEims-e*£>eii5«s incurred.

No immediate negative fiscal impact c*afce-shown due to outstanding unfunded liabilities.

Prepared by: J. Brad Thompson. Director® Phone: 46S-5723
Orviston: Risk Management Date:

.proved by Commissioner. Mark Boyer
Agency: Department of Administration Date:

PREPAR VIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
rther distribution information, call the Governor's Legislative Office

ReC QItMITTEE
.EG97VNSSHO 54!
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No. j

FISCAL NOTE Jill Version: cssshb 58(jud)
STATE OF ALASKA (H) publish Date: 2/27/97
1997 LEGISLATIVE SESSION
'evision D a te : Oept. Aflectad: Department of Law
.rtle: *An Act renting to civil action : ... amending BRU: Civil Oivnion
.. . AK Rules of Civil frrctedure. ... AK Rules of Evidence . .. Component: General Teqal Services
Spornor: Representative PorteT-
Requester: Home Judiciary Committee COMPONENT SERIAL NO. 2087
Expenditure s/Revenues ( (Thousands of Oollars)

OPERATING EXPENDITURES FY 98 FY 99 FYy 00 Pi o1 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
1CAPITAL EXPENDITURES 1 1 | 1 T
ICHANGE IN REVENUES ( ) 1

| | | | |
FUND SOURCE
1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL

(Thousands of Oollars)

0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current yeer (FY97) cost: ) 0.0

POSITIONS

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME

TEMPORARY

PREPARER TO PROVIDE ALL. DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFHCE
For farmer distribution informeoon, call me Governor ! lesialetrv* Office

;Rev 10/96) 97fisno.*|a/06lm:)-|- PYje 1 of 1
COMMITTBe

FISCAL NOTE



FISCAL NOTE wifl Version: cssshb 58(jud)

STATE OF ALASKA (H) Publish Date: 2/27/97
1997 LEGISLATIVE SESSION

Revision Date : Department: Commerce and Economic Development
Titte: An Act relating lo civil actions: relating to BRU: Insurance

independent counsel provided under an insurance policy. Component: Insurance

Sponsor Porter ~

Requestor COMPONENT SERIAL NO. 324
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FYOI FY 02 FY 03
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT '

LAND & STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING Oo oo oo oo o0 on

CAPITAL EXPENDITURES |
CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 General Fund

1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL Oa [ofe] oo oo oo oo

Estimate of any current year (FY 97) cost: S QO

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
This legislation will have a slight fiscal impact which can be managed by the division. The division
currently requires the information requested in Section 38 of the legislation but will have to implement

regulations for new compilation and reporting requirements.

Prepared by: Mananne K. 8ur*e. _ Phone: 465-2515
Division: Insurance y Date: jz -2.(J -p'T '
Approved by Commissioner Wili am L. Hensley oate: Ir-'VO

Agency: Commerce and Epptiomlc Development

PREPARER TO PROVIDE AU. DISIRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE

For further distribution information, call tiie Governor's Legislative Office
Page 1 of 1

COMMITTEE COPY



7$

FISCAL NOTE

STATE OF ALASKA BILL NO. HBS5I
1997 LEGISLATIVE SESSION s
Revision Dale; 02/18/97 D*pt. Aflsctsd:  Alaska Judicial Council
Tale: Civil Artiona t Attorneys Provided by  BRU- n

Insunrtce Company Components:
Sponsor Reps. Brian PorterandJohnC o w d e ry _
Requestor: COMPONENT SERIAL NO. arr1
EXPENDITURES/REVENUES (Thousands Of posers)
OPERATING EXPENDITURES FY M FY f9 FYO00 Fy 0oL FY 02 FY 03
PERSONAL SERVICES 175 16.7 16.7 18.7 18.7 16.7
TRAVEL 1,3 13 13 1.3 13
CONTRACTUAL 9.0 M 12 \1 12 12
SUPPLIES
EQUIPMENT
LAND A STRUCTURES

GRANTS & CLAIMS
MISCELLANEOUS
TOTAL OPERATING S 19.2 192 192 192 19.2

ICAPITAL EXPENDITURES I
ICHANGE IN REVENUES () I I I I

FUND SOURCE (Thousand* o<Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 28.5 19.2 19.2 19.2 19.2 19.2
1005 GF/Program Receipts

1006 GF/MKTIA

C-her

TOTAL 295 19.2 19.2 19.2 19.2 19.2
POSITIONS

FULL-TIME 0 0 0 0 0 0
PART-TIME 1 1 1 1 1 1
TEMPORARY 1 1

Estimate of current year (FY 97) oosi: $ Hoop

ANALYSIS: (Soo 5?.vhed pegs*)

Prepared by: VWam T. Cotton, Executive Director Phone: 279-2523
Agency: Alaska Judicial Council Date: 2/19/97
Approved by: Wiliam T. Cotton, Executive Director

Agency: Alaska Judicial Council Date: 2/19"7

PetPAREA to »*0v®e au. ,errwwmoH coetea to govwwors LtotfLATtvt o FfKi
For further diatritxrtion information, call the Governor’s Legislative Office
KIV 1/97 P=9* 10il



Analysis for Aiaska Jadicial Council
Fiscal Note on HB 58
Civil Actions and Attorneys Provided by Insurance Company

The bill assigns two tasks to the Alaska Judicial Council: (1) review and report on alternative
dispute resolution (ADR) programs in other states; and (2) collect, analyze and report on Alaska civil
cases which are settled The costs of the two functions are discussed separately.

1 Reviewof ADR Programs

The bill provides:

Section 09.42.010. Legislative Intent It is the intent of this
legislation to create a pilot alternative dispute resolution procedure
within the existing civil litigation system in order to promote the
timely, inexpensive and O rient resolution of civil disputes.

Sec. 09.42.020. Pilot program for alternative dispute
resolution. The Alaska Judicial Council shall consult with the Alaska
Dispute Settlement Association, review court sanctioned alternative
dispute resolution programs in other states and in the federal court
system, and make recommendations to assist the legislature and tbe
Alaska Court System in the establishment of a pilot program for
alternative dispute resolution within the Alaska Court System. The
Alaska Judicial Council shall submit a written report to the legislature
and to the Alaska Supreme Court within six months after the effective
date of this legislation. The report shall include specific types of
programs; specific types of cases within each program which are
amenable to alternative dispute resolution; the cost to the parties and
to the Alaska Court System under these programs; and the
qualifications of the neutrals who will provide dispute resolution
services under tbe programs, including nonlawyers.

Sec. 09.42.030. Definitions. In this chapter,
@ ‘alternative dispute resolution’ is limited to arbitration,

mediation and early neutral evaluation.

The Council would hire a contract attorney to complete much of the review of ADR
programs. The attorney would be paid $35 per hour for 200 hours for a total of $7,000. The contract
attorney would work with Council staff to complete the project. Other costs would include a
temporary secretary, long distance telephone, and costs for various books and other literature.



ADR Ctfia SMBIBTUtd

Personnel
Temporary Secretary
50 hours @ 516.38/ hour S 8
Contractual
Contract Attorney (200 hours @$35/hour) 57,000
Telephone $ 500
Books $ 300
TOTAL 58641

2. Review of Settlement Data

The bill provides in relevant part:

Sec. 42. AS 09.68 is amended by adding a new section to read:

Sec. 09.68.130. Collection of settlement information.
(@) Except as provided in (c) of this section, the Alaska Judicial
Council si;J1 collect and evaluate information relating to the
compromise or other settlement of all civil litigation. The
information, including the case name and file number, a general
description of the claims being settled, the dollar amount of the
settlement to whom it was paid, and any nonmonetary terms, shall be
collected on a form developed by the council for that purpose.

(b) The information received by the council under (a) of this
section is confidential. This restriction does not prevent the disclosure
of summaries and statistics in a manner that does not allow the
identification of particular cases or parties.

(c) The requirements of (a) of this section do not apply to the
following types of cases:

(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and
emancipation of children;

(3) children in need of aid cases under AS 47.10 or
delinquent minors cases under 47.12;

(4) domestic violence protective orders under AS
18.66.100- 18.66.180;

(5) estate, guardianship, and trust cases filed under AS
13;

(6) small claims under AS 22.15.040.



The Council estimates that 8,000 settlement forms would be filed per year. The data would
be entered into a Microsoft Access database (estimating four minutes per form). A data entry
employee also would review approximately 500 case files per year to check the accuracy of the
settlement data and put the settlements in context (estimated 20 minutes per case). Finally, the data
employee would spend about 300 hours cleaning the data and working with Judicial Council staff

to conduct the preliminary analysis.

Council staffwould complete the analysis and issue a fairly brief annual report based on the
settlement forms. A more extensive report .vould be prepared in the third year based on data both
from the settlement form'; and the case data The time of existing Council staff is not included in the

fiscal note.

Other costs include short trips to Fairbanks and Juneau to collect case data, a temporary

secretary for forty hours, and a small amount for printing and postage.

Settlement Data Review Annual Costs Summarized

Personnel
One Part-time Data Entry/Analysis Employee
8.000 forms @ 4 minutes each *533 hours

5.000 case files @ 20 minutes each =167 hours
Dab; cleaning and Prelim Analysis  -30i) hours

Total Hours: 1,000 @ $16.00 per hour

Temporary Secretary
40 hours @ $16.83 per hour *

Travel
One 5 day trip to Fairbanks
One 3 day trip to Juneau

Contractual

Postage and Printing

TOTAL

$16,000.00

$ 673.20

$ 700.00
$ 600.00

$ 1,200.00

$19,173.20

TOTAL P.05
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FISCAL NOTE

STATE OF ALASKA BILL NO. CSSSHB 66 (JUD)
1997 LEGISLATIVE SESSION
Revwon Date;  03/11/97 DeBt Affected:  Alaska Court System
T<le: ~Tort Reform BRU. Trial Court*
Component:
Sponsor Rep. Porter
Requestor House Juddary COMPONENT SgUAL NO. 788

(Thotnaftg* ol Dolan)

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS
TOTAL OPERATING

[ CAPITAL EXPENDITURES \

Fund Source CThcutanda ol Pollar«)
1002 Federal Receipt*

1003 GF Match

1004 GF

1005 GF/Program Receipt*

1037 GF/Mentai Health

Other

TOTAL

Estimate of any current year (FY 97) coat; Noma

Position*
Full-Tima
Part-Time
Temporary

ANALYSIS: (Attach a separate page If necaasary)

See attached analysis.

Prepared by. C. S. Christensen H, Staff Counsel / Y / (\ Phone:
Agency Alaska Court System n Dete: 03/11/97
Approved by  Stephanie J. Cole, Acting Administrative Director ~ fl*7 °5 fc 0¥/11/97

Anency Alaska Court System .
PREPARER TO PROVIDE ALL DISTRIBUTION COPIESTO GOVERNOR'S LEGISLATIVE O fHCE

LhvAVI
Rev 1/97



Alaska Court System
Fiscal Analysis
CSSSHB 58 1JUP)

CSSSHB 58 (JUD) proposes numerous changes to that portion of the civil justice system which deals
with personal injury and property damage. These changes are primarily intended to redistribute costs
and risks associated with personal injury and property damage.

The Alaska Court System provides the primary forum in this state for the resolution of tort claims. The
fiscal impact of the majority of these changes will be neutral or is impossible to reasonably predict.
However, several of the proposed changes will have the effect of increasing the costs to the state of
administering the tort system.

At the present time, a defendant has no right to pay a civil judgment for future damages periodically;
such damages must be paid as a lump sum unless the plaintiff requests periodic payments. Plaintiffs
rarely exercise this option because they generally do not perceive periodic payments as being in their
economic best interest. Thus, as a practical matter, the court system does not now hold hearings on
this issue. Sections 11, 12, 13, and 14 of CSSSHB 58 (JUD) give a defendant the option of making
periodic payments to a successful plaintiff for judgments in excess of $100,000. The judgment must
set the amounts of the payments, including any increases for anticipated inflation, the interval between
payments, and the number of payments or the period of time over which payments will be made.
Setting the appropriate amount, number, and inflation factor of these payments will require taking and
evaluating conflicting testimony from experts and others representing each party, if the parties disagree.
Such disagreements are inevitable. The payment hearing will be held before ajudge and will not require
the expenditure of jury costs. However, additional costs will inevitably arise when a percentage of
plaintiffs return to court in later years because the defendant has stopped making periodic payments
for some reason. This fiscal note estimates that approximately ten percent of superior court tort
judgments are for future damages in an amount in excess of $100,000.

While California has been cited as a state in which mandatory periodic payments do not result in
additional court time, this reputed result was not achieved for at least five to six years following
passage of the legislation; during this period, substantial court time was expended on the issue of
periodic payments, and the question of the constitutionality of such payments was appealed to the
California Supreme Court on two separate occasions before it was finally upheld.

Section 15 of CSSSHB 58 (JUD) repeals and reenacts AS 09.17.070, relating to collateral benefits.
This amendment essentially provides that the amount whi;h a defendant owes to a plaintiff will be
reduced by whatever ? ,urance benefits or other benefits the plaintiff has already received as
compensation. Impler ;nation will require extra trial time, in order fo the jury to hear testimony
regarding the types o* coverage which might be involved, the amounts paid, and determining which
payments may be offset. The current statute relating to collateral benefits is substantially less complex.
Moreover, at the present time only the judge hears the testimony, and then only if the jury has returned
a verdict for the plaintiff. The proposed system is thus less efficient and results in longer trials and

more jury costs.

Section 23 of CSSSHB 58 (JUD) modifies the amount at which prejudgment interest is accrued by
changing it from a fixed rate to a floating rate. This complicates the process of calculating interest
owed, something which is done by the court system. Such calculations are performed thousands of
times per year, 5.. even small increases in time spent per case can have a major impact on clerical staff.

Page 2 of 4



Alaska Court System
Fiscal Analysis
CSSSHB 58 (JUD)

This fiscal note reflects costs to automate this process and thus keep clerical time increases to a
minimum.

Section 28 of CSSSHB 58 (JUD) increases the number of medical malpractice three-person expert
advisory panels which will be paid for each year by the court system, by requiring the appointment of
such panels in cases involving claims against government doctors. The number of additional panels
appointed each year should be relatively low, and this note does not include costs for payments to the
panel members.

CSSSHB 58 (JUD) can be expected to save some jud. ial costs by reducing the motion practice
currently engaged in on issues which were not clearly resolved the last time tort laws were amended.
The amount of savings is speculative, and this note assumes that it is offset by the longer trials and
increased appeals that will result until the supreme court resolves issues created by the procedural and
substantive changes made by CSSSHB 58 (JUD). In this regard, note that several of the pro-tort reform
attorneys who testified in favor of HB 292 during the 18th Legislature conceded that that bill would
result in increased litigation for a period of years, until all the legal issues were resolved by appeals to
the supreme court. One of these attorneys estimated the period of increased litigation at five to seven

years.
This fiscal note makes the following assumptions:

In superior court in FY 96, there were 1005 tort cases filed. Approximately 42 tort trials were held,
with approximately 50 percent returning a verdict for plaintiff; there were approximately 53 tort cases
decided by summary judgment, with all returning a verdict for the defendant; and there were
approximately 42 default judgments entered, with all entered for the plaintiff. Determining periodic
payments will average one day of court time without ajury. Determining collateral benefits will average
one-half day of court time, including jury time. Time spent is discounted by two-thirds in default cases.

In district court in FY 96, there were 515 tort cases filed (other than small claims). Approximately 21
tort trials were held; approximately 26 toi cases were decided by summary judgment; and
approximately 21 default judgments were entere !. Because of the lower dollar value of cases, not as
much time will be invested by litigants in determining collateral benefits; it is assumed that one-half as
much court time will be used. District court jury costs are also less, because half as many jurors are
used.

Page 3 of 4



03/11/97 12:12 ©19072848292 ADMIN ACCOUNTING

as _C.:QJ‘I’I\S stam
BalAncaV

CSSSHB Sflf/fum

Personal Services

Position Salgry

Pro Tern Judge, fully vested, Anchorage, PPT, 1 3/4 months S3,706

Contractual Services

Jury Fees
Superior Court-
-M?2 day length collateral benefit hearings with 13
jurors at $12.50 a half day (from trials)

District Court-
21-1/2 day length collateral benefit hearings with 7
jurors at $12.50 a half day (from trials)

Programming (one-time coat)
Modification of Statewide Court Information Processirg System to provide

automatic updating of prejudgment interest rates. This expenditure will
reduce personnel costs for entering Interest rate information.

Totai Contractual Services

Estimated Total Cost

fi5SIQSfilS

$2,025

6,825

1.838

0003

Totfll

$5,731

8 663

5,000

13.663

$19,394



0-LS0056\K.

Ford
3/5/97
AMENDMENT \
OFFERED IN THE HOUSE BY REPRESENTATIVE PORTER

TO: CSSSHB 58(JUD).

1 Page 16, lines 13 - 14
2 Delete "or delivery of electrical service"

3 Insert”, delivery, or sale of electricity”



1
2

0-LS0056\K.3
Ford
3/13/97

BY REPRESENTATIVE PORTER

Page 4, line 6, following "law":
Insert or

(4) the provisions of this section are waived by contract"”

Renumber the following bill sections accordingly.

Page 5, following line &
Insert new bill sections to read:
"* Sec. 7. AS 09.10.140(a) is amended to read:

(@) Except as provided under fc) of this section, if [IF] a person entitled to
bring an action mentioned in this chapter is at the time the cause of action accrues
either (1) under the age of majority, or (2) incompetent by reason of mental illness
or mental disability, the time of a disability identified in (1) or (2) of this subsection
iIs not a part of the time limit for the commencement of the action. Except as
provided in (b) of this section, the period within which the action may be brought is
not extended in any case longer than two years after the disability ceases.

* Sec. 8. AS 09.10.140 is amended by adding a new subsection to read:

(¢) In an action for personal injury or death of a person who was under the
age of six years at the time of the injury or death, the time period before the person’s
sixth birthday is not a part of the time limit imposed under AS 09.10.070(a) for

commencing the civil action.”
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0-LS0056\K.3

1 Renumber the following bill sections accordingly.

10

12

13

14

15

16

17

19

20

21

22

23
24

Page 6, line 1
Delete "another person”

Insert "another person’s rights"

Page 24, line 9:
Delete "sec. 10"

Insert "sec. 11"

Page 24, line 12
Delete "sec. 11"

Insert "sec. 12"

Page 24, line 15:
Delete "sec. 12"

Insert "sec. 13"

Page 24, line 18:
Delete "sec. 13"

Insert "sec. 14"

Page 24, 1ie 21:
Delete "sec. 14"

Insert “sec. 15"

Page 24, line 24:
Delete "sec. 16"

Insert “sec. 17"

Page 24, line 29:

Delete "sec. 20"



0-LS.»056\K.3

Insert "sec. 21"

Page 25, line L
Delete "secs. 21 and 22"
Insert "secs. 22 and 23"

Page 25, line 6:
Delete "sec. 24"

Insert "sec. 25"

(Ao-Vv A"
ANpvit>0 A A s>«uU



OFFERED IN THE HOUSE

TO: CSSSHB 58 (JUD)

Page 3, line 11:

Delete "eight"

Insert "ten

Page 3, line 4:

Delete "eight"
Insert "ten"

AMENDMENT

BY REPRESENTATIVE DAVIES



* V- [ |

0-LS0056VK.4
Ford
3/14/97

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES
TO: CSSSHB 58(JUD)

1 Page 4, line 6, following "law":

2 Insertor
3 (4) the provisions of this section are waived by contract"



AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES

TO: CSSSHB 58 (JUD)

Page 4, delete lines 11-30
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,0-LS0056\K.7

| Ford
? 3/14/97
AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES

TO: CSSSHB 58(JUD)

Page 5, line 15, following "(c)"

Insert " or (e)"

Page 5, line 18:
Delete "In"

Insert "Except as provided under (e) of this section, in"

Page 5, following line 27:
Insert a new subsection to read:

"(e) On January 1 of each year, the amounts specified under (b) and (c) of
this section shall be changed to reflect inflation, if any. The Department of Labor
shall adopt a regulation on or before December 31 of each year announcing the
change in dollar amounts required by this subsection. In this subsection, "inflation"
means the change in the Consumer Price Index for Anchorage, All Items Index,

compiled by the Bureau of Labor Statistics, United States Department of Labor."



w

0-LS0056\K.8
Ford
3/14/97

/\"*1
AMENDMENT
BY REPRESENrATIVE DAVIES

OFFERED IN THE HOUSE
TO: CSSSHB 58(JUD)

Page 5, line 17, following "$300,000":

Insert",plus $100,000 for injury or death of person under 18 years of age"

Page 5, line 19, following "$500,000":
Insert”,plus $100,000 for injury or death of eachperson under 18 years of age,"



314/97

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES
TO: CSSSHB 58(JUD)

Page 6, line 1
Delete "another person”

Insert "another person’s rights"



0-LS0056VK-9

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES
TO: CSSSHB 58(JUD)

Page 6, lines 8 =9
Delete "four times the amount of compensatory damages awarded or $600,000,

whichever is greater,”

Insert "three times the annual net profit reasonably attributable to the commercial

activity"



AMEND MENT

OFFERED IN THE HOUSE

TO: CSSSHB 58 (JUD)

Page 6, line 21:

Delete through page 7, line 4

BY REPRESENTATIVE DAVIES

f o

ALK



AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES
TO: CSSSHB 58 (JUD)
Page 7, line 8:

Following "$100,000"

Insert "or the total of medical bills and other costs reasonably expected
to be incurred by the injured party from the time of the injury through two
years after the date of judgment, whichever is greater'



0-LS0056\K.6
Ford
3/14/97

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIES
TO: CSSSHB 58(JUD)

Page 9, line 28, following "action™
Insertin this paragraph, "other person responsible™ does not include a person

protected from a civil action under AS 09.10.055"



Alaska State Legislature

. . State Capitol
Official Business House Majority Leader Juneau, AK 99801-1182
(907)465-3718

First Supplemental Sectional Summary
of
CSofSSHB 58 (FIN)
An Act Relating to Civil Actions

The follqwinﬁ amendments were made by the House Judiciary Committee
when this bill was reported out;

Section 12 and 14. Periodic payments. The word "future"was left intact to
make clear that only future damages would be the subject of periodic
payments. This is intended to allow damages recovered for medical bills to be
available to the injured person for the payment of such obligations.
Add_monaIIY, the Inflation index was changed from "Anchorage" to the
"United States CItY average" because the former is updated annually, while
the latter is updated monthly.

Section 17. Aﬁpornonm ent of damages. The last sentence was deleted as a
consistency change which should have been made with the repeal of the
Contribution Among Joint Tortfeasors provisions, and to be consistent with
AS 09.17.080(d).

Section 35. Civil liability of electric utility. This section is intended to
provide immunity fromstrict liability for publicly requlated electric ytility
companies for the generation, distribution, and sale of electricity. This section
makes clear that the provision of electricity, from the time it is generated
until the consumer utilizes it, is the provision of a service, which does not
change its character from a service to a product.

Section 39. Independent counsel. The words "fees and" were inserted in the
next to the last sentence after the word "allocatmﬁ” as a consistency change
with two other references to "fees and costs" in that subsection.
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CS0fSSHB 58 (JUD)

An Act Relating to Civil Actions

Section 1. Legislative intent. This section generally sets forth the legislative
intent of this Act.

Section 2. Minor consistency change. This section clarifies that nc change is
being made to the Alaska Banking Tode by the change in Section 23 of this
Act, Telating to afloating interestrate on judgments.

Section 3. Certain proRerty actions to be broughtin six years. This section is
taken verbatim from the report of the Governor's Task Force on Civil Justice
Reform ("Governor's Task Force"). It removes the existing six year statute of
limitations for recovery of, or damages to, personal property, and reduces it
to 2 years In Section 7.

Section 4. Contract actions to be broughtin three Years. This section is taken
verbatim from the Goveror's Task Force report. It adds anew section which
imposes a three year statute of limitations on contract actions, thereby
reducing it fromthe existing six year statute of limitations.

Section 5. Statute of repose of e|?ht years. This section adds a new section
which generally imposes an eight year statute of repose. _

. In thiS section, the statute of repose in des,lqn and construction cases
begins to run on the earlier of the date of substantial completion of a
construction project or of the last act alleged to have caused the personal
injury, death or property damage. This c,an?es existing law by reducing the
timeto bring an action from 15'years to eight. , ,

. In‘medical malpractice cases, the Statute of repose is tolled until the
actual discovery of a foreign object in the body of the Injured person.
This section does not apply if the cause of action resulted from:
- (). intentional or reckless disregard of plans and
specifications or building codes in the design-construction area;
b) hazardous waste exposure;
¢) intentional act or gross negligence;



d) fraud or fraudulent misrepresentation:;

e) breach of express warranty or guarantee;
a defective product;
intentional concealment of facts; ,
where ashorter statute of limitations applies.

Section 6. Limitation of actions against health care providers. This section
amends AS 09.10 by adding anew section. It generally reouires that actions
for medical malpractice involving.children under the ‘age of six at the time of
the alleged negligent act or omission be brought before the child's eighth
birthday, including acUons,mvoIvmq birth injuries. This statute is tolled in
cases where fraud or collusion, or intentional concealment of facts can be
shown. It is also tolled until the actual discovery of aforeign object in the
body of the injured person.

Section 7. Actions for torts, for certain statutory liabilities, and against peace
officers and coroners to be broughtin two years. This section amends AS
09.10.070(a) by mcludm? in the'two year statute of limitations actions for
recovery of, or damages fo, personal property. Such actions previously were
imited 1o a six year statute of limitations under AS 09.10.050. The report of
the Governor's Task Force recommended this reduction. -

, This section also eliminates the conflict between emstmgh
subsections AS 09.10.070 ag(%? - g%wnh AS 09.10.090, to make dear the shorter
stafute of limitations of AS 09.10.090 controls in cases involving penalties and
forfeitures to the state. S , ,

.. Language is added indicating hat ordinary negligence and other
non-intentional actions are covered by the two year statute of limitations.

Section 8. Noneconomic damages. This new section replaces an earlier
version of this statute pe,rtalmn?, to noneconomic damages. This section
Penerally places more stringentTimits on the amounts which may be awarded
or noneconomic damages. "It also specifically adds loss of consortium to the
list of items_for which noneconomic damages may be sought.

, This section lowers the recavery cap from™ $500,000 to $300,000 for
pain, sufferlngi,, inconvenience, physical impairment, disfigurement, loss of
enjoyment of life, loss of consortium, and other nonpecuniary damage,
unless the personal injuries are so severe that the claimant is"a hemiplegic,
paraplegic, quadri Ieo%lc, or has other specified disabilities, in which case the

cap remains at $500,0

Section 9. Punitive damages. This new section replaces an earlier version of
this statute, which defines the circumstances in which punitive damages may
be awarded. This section incorporates the language used by the Alaska
Supreme Court to require malice or conscious acts showing a deliberate
disregard of another person from whom the punitive damages are sought.



Section 10. Punitive damages. This section relates to new subsections which
are added to the preceding Section 9in order to clarify and cap the amount of
punitive damages which may be awarded.

. Subsection (b) generally limits gunmve damages to the greater of
three times compensatory damages, or $300,000. , ,

Subsection ‘c) carves out an exception to subsection (b) in cases where
the wrongful conduct arose in connection with commercial activities
motivated by financial gain, and the likelihood of injury was prewousI}/]
known by the persons who made the subsequent policydecisions, but they
nonetheléss went forward with selling the product, or"otherwise engaged n
the commercial activities that resulted in serious personal injuries or death.
Under these circumstances, the cap on punitive damages would be four times
compensatory damages, or $600,000, whichever is greater.

.. Subsection (d) requires that one half ofany punitive damage award
be paid into the generalfund of the State of Alaska.

Section 11. Award of damages; periodic payments, This section clarifies that
an award for personal injuries Is intended t0 include damages for death.

This section also includes in anew subsection (2) which requires
that the amount of any judgment awarded shall be reduced by the amount of
federal and state income taxes which would have been Pald on the judgment
under tax rates in effect on the date of the injury or death. Should die Current
federal income tax laws change in the future, with_ the result that the current
tax treatment of personal injury awards &now notincludible in gross income)
changes, the reduction of judgment effect of this subsection automatically
terminates without having to amend the statute.

Section 12. Award of damages; periodic fagments. This section clarifies that
cases involving ludgments in excess of $100,000 may be paid in periodic
payments (structured settlements or annuities) rather than in_a lump sum
paymentif either party to the action requests payment b(Y' periodic payments.
This subsection also provides thatif part of die judgmentis owed
to an attorneY under a contingent fee agreement, those fees shall be reduced
to present value, if necessary, and paid to the attorney in alump sum,
leaving the rest of the judgment to be paid to the client in periodic payments.
This subsection was amended in the House Judiciary Committee
to leave the word "futurelin the existing language of the statute to make
clear that only future damages would be the Subject of periodic payments.
This s intended to allow damages recovered for'medical bills to bé
immediately available to the injured person for the payment of such

obligations.

Section 13. Award of damages; Per|qd|c_ payments. This section requires that
if astructured settlement type ot periodic payment is selected by the injured
party, the court must require security be posted in the form of US
government obligations to ensure that the funds are available when the
ecome due. Excepted from the posting of security requirement are the State



of Alaska, self-insured municipalities, and insurance companies authorized
to do business in the state if their financial strength is in the highest two .
categories as measured by any two nationally recognized independent rating

Services.
This section also clarifies that annuities are also a recognized
method of making periodic payments, and that it is the injured party who
decides whether {0 take a structured settlement or annuity type of periodic
Bayment. ‘However, an annuity type of periodic payment can only be issued
y-authorized insurers of the same quality as those which offer structured
settiement type of periodic payments.

Section 14. Award of damag?es; periodic payments. This section clarifies that
damage awards for personal injury or death' are controlled by this statute.

, This section also requires that either type of periadic payments
Prowde for increases in future payments to compensate for inflation. It uses
the Consumer Price Index for Anchorage as the standard for measuring

increases in the rate of inflation. N ,
This section was amended at the House Judiciary Committee by

changing the inflation index from "Anchorage” to the "United States city
averaﬁe'. The former is updated annually, while the latter is updated
monthly. An injured person should havé the benefit of establishing an
inflation baseliné as close as possible to the date of judgment.

Section 15. Collateral benefits. This section repeals and reenacts the collateral
source statute, AS 09.17.070, which prevents double recoverg b)( plaintiffs. In
general, the award realized by an injured person is reduced by the amount of
money the injured person has already received, or will likely receive in the

future, from collateral sources. o ,
Under the provisions of the existing collateral benefits statute,

no evidence may be offered at the trial that the plaintiff was recelvm?,_ or
would in the future receive, funds from various collateral sources. IT'is only
after the verdict is in that the defense may offer evidence to show how much
the plaintiff has received, or will receive’in the future, from collateral

sources.
~This section will allow the defendant at trial to introduce evidence
that the Plamtlﬁ has received, or will likely receive in the future, the types of
collateral henefits appearing in subsection (b? of this section. However, the
defendant is still preduded from offering at trial evidence of worker's
compensation benefits received, life insurance death benefits received, and
various federally funded collateral sources which by law must seek
subrogation_from the plaintiffs recovery under subsection (az.
= The new subsection (c) prevents persons who Bay he collateral
benefits enumerated in subsection (b) from seeking reimbursement from the
injured party, either directly or through subrogation rights.



. The existing statute specificaIIX excegts the collateral benefit statute
from medical malpractice actions under AS 09.55. The new statute does not
make that exception, with. the result that the collateral benefit statute will

apply in medical malpractice cases.

Section 16. Agportion_ment of damages.
y substituting the word "person” for the phrase "party to the

action", this section extends apportionment of fault to nonparties to the
action, therebY overruling Bennerv. Wichman, 874 P.2d 949, 957 (Alaska
1994). Thus, this section requires state courts in the future to determine each
person's share of the fault, whether or not that person is a party to the suit.

The elimination of two references to AS 09.16.040 is ‘done because
that statute was repealed by the 1987 Initiative Proposal.

Section 17. Aﬁpor,nonment of damages. This section amends AS 09.17.080(v)
by allowing the trier of fact to assign'a percentage of fault to two or more
persons if their conduct was a cause of the damages claimed and the separate
act or omission of each Person cannot be distingtiished. |

_ This subsection was amended at the House Judiciary Committee by
deleting the last sentence as a consistency change which should have been
made with the repeal of the Contribution Among Joint Tortfeasors
provisions, and to be consistent with AS 09.17.080(d).

Section 18. Apportionment of damages. This section eliminates a reference
to AS 09.16.040 since that statute was repealed by the 1987 Initiative Proposal.
_ This section also anticipates and resolves an issue left open by
Section 16, which would otherwise have been resolved in the future by ‘the

Alaska Supreme Court. Under existing law the nonEarty employer would
have been entitled to full reimbursement of its worker's compensation lien

under AS 23.30.015(59), which would be unfair in instances where the |
employer was found’in the thlrd-Farty action to be mostly at fault. This
section makes clear that the employer's lien is only recoverable from the
injured employee’s recovery in the third-party action to the extent that the
lien exceeds the dollar amount of fault attributed to the employer in the
third-party action.

Section 19. Definition; intentional torts. This section is taken verbatim from
the Report of the Governor's Task Force. This section amends AS 09.17.900 to
clarify Its application to intentional acts.

Section 20. Expert witness qualification, This section requires that certain,
minimal standards be met by persons who tesUfY n Prqfessmnal maIPrapnce
cases, including medical malpractice cases. The legislative purpose of this
section js to maintain, the integrity of test,lm,omf by expert witnesses in
professional malpractice ¢ases.” Under existing law, it is easier to qualify expert
witnesses who are more in the nature of "hired guns" than an expertin the

particular profession., - _ , 3
|f there is no certification board in the area, this clarifies that the

expert witness must still be licensed and trained as set forth in this section.



Section 21, Offers of judgment This section builds upon the approach taken
from the Governor's Task Force report to encourage early settlements. This
section places significantly more pressure on the parties 0 settle a case within
60 days after the'Rule 26 a)(l?( discovery disclosures have been made.

The approach taken in this section is to assess reasonable actual
attorney fees against the offeree which are incurred after the date the offer is
tendered, if the'judgment finally entered is at least 5% less favorable to the
offeree than the offer, whether’the offer is tendered by the party making the
claim, or the party defending against the claim. The phrase "reasonable actual
attorney fees" is intended to"mean the actual attorney’s time expended, as
evidenced by time sheets and hilling statements, That phrase is not intended
to mean Rule 82 fees. o .

The encouragement to settle early is furnished by the sliding scale
percentages of reasonable actual attorney fees expended, based on the time the
offer is made. The maximum amount of settiement pressure will occur
within 60 days after the Rule 26(a)(1) disclosures are made, since 100% of the
reasonable actual attorney fees should provide a heavy inducement to settle,
particularly against frivolous suits.

Section 22. Offers ofjudgment The first new subsection addresses cases
where one party is entitled to attorney fees under the offer of judgment rule,
but the other party technically prevailed at the trial. In those rare instances, it
S the,cParty making the succéssful offer ofjud?ment under Civil Rule 68 that
overrides any claims by the other party to a set off by the amount of Civil
Rule 82 attorne,Y fees. " Further, no party is ever allowed to claim attorney fees
under both Civil Rule 68 and Civil Rule 82, in instances where a party both
made a successful offer of judgment and was the prevailing party at trial.

- The second, subséction makes clear that if a party makes multiple
offers of judgment, the most recent offer revokes an earlier offer by operation

of law.

Section 23. Interest on judgments; _prejud?ment interest. This section
provides for afloatm% or variable interesf'rate on judgments and
prejudgment interest % makmgi it three hundred basis points above the
discount rate at the 12th Federal Reserve District as of January 2 of the year in
which the judgment or decree.is entered. Once set by this section, the interest
rate does not change until satisfaction of the Ju,d?ment or decree. Using the
discount rate of the 12th Federal Reserve District is consistent with the way
interest rates are determined under the usury statute, AS 45.45.010(b). .

~ The Governor's Task Force report recommends a floating interest
rate on judgments and prejudgment interest. This section should satisfy those

concerns.

Section 24. Prejudgment interest. This new section is intended to preclude
prejudgment interest from being awarded for future economic and future
noneconomic damages, as well as for punitive damage awards. It is



consistent with existizrw Alaska case law. McConkev v. Hart. Alaska Supreme
Court Opinion No, 4441, November 29, 1996; Anderson v. Edwards. 625 P.2d

282, 289 (Alaska 1981).

Section 25. Judgment for plaintiff; punitive damages. This section contains a
consistency change that applies the Section 23 interest rate to judgments
against the State 0f Alaska.

Section 26. Interest in condemnation proceedings. This section contains a

technical consistency change which leaves the interest rate in condemnation

gro%eed%gs unchanged at 10.5%, notwithstanding the interest rate change in
ection 23.

Section 27. Voluntary_ arbitration. This section modifies subsection (k) of the
statute to make a consistency changﬁ: regarding the repeal of AS 09.55.548,
pertaining to collateral sourCe setoifs in”medical malpractice arbitrations. That
statute was repealed for the reason that it is no longer necessary in view of AS
09.17.070, which operates to adjust damages in all tort cases, including
arbitrated medical malpractice cases.

Section 28. Medical advisory panels. This section is taken verbatim from the
report of the Governor's Task Force. This provision amends AS 09.55.536(a)
by making expert advisory panels available to state health care providers.

Section 29, Expert advisory panel; panel questions. This section is taken
verbatim from the report of the Governor's Task Force. The proposed
changes are intended to clarify that omissions as well as commissions are
within the purview of the questions to be answered by the medical advisory

panel.

Section 30. Expert advisory panel:_discovery. This section is taken verbatim
from the report of the Governor's Task Force. The change allows discovery to
Proceed within 60 days after the selection of a panel, irreSpective of whetheér
he panel has renderéd its report. The change is intended to expedite
reporting of answers to improve the usefulness of the medical advisory panel

system.

Section 31. ExPert advisory (E)anel; public sector provider. This section
is taken verbatim from the Governor's Task Force report. It should be read in
tandem with AS 09.55.536(a), in that this provision makes clear the access of
government healthcare providers to the expert medical adwsor}/] panel. The
Clarification is sought because some trial judges do not refer such cases,
usually stemming trom healthcare extended to prisoners in correctional

facilities, to the expert advisory panel.



Section 32. Definitions; health care provider. This section amends, the
existing definition of health care providers to include various entities =
recentlz formed, and which will be formed, to provide health care services in
the wake of the health care reforms which are taking place.

Section 33. Definitions; professional neg?,ligence and professional services.
This section adds new subsections to define professional negligence and
professional services in the health care area.

Section 34. Attorney contingent fee agreements, This section adds a new
section AS 09.60.080 which clarifies that the 50% of punitive damage awards
which are payable to the State of Alaska under Section 10 shall pass free and
clear of an?/ contingent fees which otherwise would have been deducted
under the terms of'a contingent fee agreement between the attorney and the
client. This section is also intended to protect the client from paying for
contingent attorney fees calculated from the State’s share of the punitive

damages recovery

Section 35. Civil liability of electric utility. This section is intended to
provide immunity from strict liability for"publicly requlated electric utility .
companies for thé generation, distribution, and sale of electricity. This section
makes clear that the provision of electricity, from the time it is generated
until the consumer utilizes it, is the provision of a service, which does not
change its character from a service to a product.

Section 36. Civil liability of hospitals for nonemployees. This section adds a

new section designated AS 09.65.096. This statute grants immunity to

hospitals from liability for the acts or omissions of emergency room

physicians who are independent contractors. Current law allows a claimant to

sue on|¥tthe hospital rather than the independent contractor who may have
[l

less ab _?/_to satisfy ajudgment. This section will provide immunity to the
hospltal it it posts & notice of lim ited liability in all_ admission areas, and
publishes a notice annually in a local newsBafer. This section is intended to

overrule the case of Tackson v. Powers. 743 P.2d 1376 é_AJaska 1987)..

_ , Subsection (c) imposes, however, an additional condition of
immunity to the hospital by requiring the emergency room physician to carry
liability insurance in the amount of at least $500,000°per incident.

Section 3. Dama%es resulting from commission of a felony, or while under
the influence of alcohol or diugs. In general, the Governor's Task Force
report recommends that a person who sustains, personal injuries or death
gurln the commission, or attempted commission of a felony, should be

arred from recovering damages for those injuries.
This section goes further than the Governor’s Task Force report,

and extends, the bar to recovery to those instances where the injured
perpetrator is convicted of operating a motor vehicle, aircraft or watercraft



while under the influence of_mtoxm_atmc]; liquor or a controlled substance in
violation of AS 28.35.030. This section also extends the bar to recoverK to
cases where the injured perpetrator was not convicted, but was nonetheless
engaged in conduct that would constitute a violation of AS 28.35.030 if shown
by clear and convincing evidence. . _

.. This section applies to survival and wrongful death actions
which m|?ht otherwise have been brought by the personal representative of
the perpetrator.

Section 38, Collection of settlement information. This section is taken
verbatim from the Governor's Task Force report. It amer.is AS 09.68 b’Y
adding a new section which requires civil litigants who settle cases to file
information about the settlements, including” amounts paid to settle.

Section 39. Insurance report. This section is intended to require insurance
companies to report information necessary to evaluate the impact of tort
reform. This statute empowers the division of insurance to require
reporting, by insurers doing business in this state, of information relatm% to
;ﬁre,mmm_s, claims, losses, expenses, and solvency of the company as a whole.
his section obtains most of the information solght from the report of the
Governor's Task Force, while minimizing the regulatory burden on the

insurance industry.
The "June 1, 2000 commencement date for the reports to the

governor and legislature Is suggested by the division of insurance as a realistic
starting date considering existing regulatory reportm&; deadlines.

o This section was amended in the House Judiciary Committee by
inserting the phrase "fees and" in the next to the last sentence after the word
"allocating" as a consistency change with two other references to "fees and

costs” in that section.

Section 40. A;[)p,omtm_ent of independent counsel; conflicts of interest.

his section makes an insurer responsible only for the costs and
attorney fees incurred b’Y an independent counsel defending against claims for
which the insurer has either accepted coverage or reserved it ng}ht to deny
coverage. The insurer is not responsible for costs and attorney tees incurred
in defénding against claims for which the insurer has denied coverage.

Section 41. Appointment of independent counsel; conflicts of interest In the
context of an insured represented by independent counsel, this section allows
an insurer to settle directly with a plaintiff as to claims for which the insurer
has either accepted coverage or reserved its right to deny covera?e, even
though the claims for which the insurer denied coverage are not settled.

Section 42. Workers‘comp_ensaﬂon lien. This section is a consistency change
to the workers' compensation statutes required by the change in Secfion 18 of
this Act. The employer's workers' compensationlien is reduced by the
amount of fault attributed to the employer in the third-party action.



Section 43. Motion to set trial and certificate. This section is taken verbatim
from_ the report of the Governor s Task Force. It is intended to improve uPon
existing, Superior Court fast track procedures by providing for a meeting o
the parties and a pretrial conference.

Section 44. Alaska Rule of Civil Procedure 1,6.199(4). This section is repealed
as a consistency change to the foregoing section 42.

Section 45. Alaska Rule of Civil Procedure 16.1§n). This section also is a
cons_|stenc¥ change to the fore om&; section 42. It replaces the pretrial order
section of the existing fast track rule with a meeting of parties requirement.

Section 46, Settlement information. This section is taken verbatim from the
report of the Governor's Task Force. It amends Civil Rule 41(a) by addmg a
new paragsraoph to require collection of settlement information as required by
the new AS 09.68.130.

Section 47. Medical advisory panel; discovery. This section is taken verbatim
from the report of the Governor's Task Force. "It amends Civil Rule 72'1«{)' by
allowing discovery to proceed after 60 days after the selection of the panelin
order to expedite obtaining panel reports.

Section 48. Sanctions for rule violations. This section modifies Civil Rule 95
by |mE03|n% increased sanctions against attorneys and their clients for any
infraction of the rules, including Civil Rule 11 °It permits fines of up to
$10,00C against attorneys, increased from $1,000 under the existing rule.

Section 49. Sanctions for rules violations. This section also modifies Civil
Rule 95 by allowing the trier of fact to enter judgment a?amst a party _
intentionally making a false statement of a material fact on the issue to which

the false statement relates.

Section 50. Settlement information. This section is taken verbatim from the
report of the Governor's Task Force. This section changes Appellate Rule 511
to require the gathering of settlement information at the appellate’ level.

Section 51. Civil Rule 16.1(k)(4). This rule is repealed as a consistency change
to Section 42.

Section 52. Collateral benefits. This section was repealed because it isno
onger necessary in view of AS 09.17.070, which operates to adjust damages in
all Tort cases, including in medical malpractice arbitrations.

Section 53. Apportionment of damages. This section changes Civil Rule 49 to
conform to the changes made to AS 09.17.080(a)(2).



Section 54 - Section 61. Technical changes. These sections denote which civil
ﬁ]n?h(iasWdA%rtme rules have to change to be consistent with the statutory changes

Section 62. Alternative dispute resolution. This section requires the Alaska
Judicial Council to see what alternative dispute resolution programs have
been used in other states and the federal courts in order to efficiently and
economically structure such a program in the Alaska Court System.” The
report shall be read}r/] in time for the second term of this 20th Legislature.

_ While the Governor's Task Force report proposes a pilot program,
it seems prudent to see first what the experience has been in other
jurisdictions before putting any program into operation.

Section 63. Applicability. This Actwill apply to all causes of action accruing
on or after the effective date of this Act.

h
Section 64. Severability. If any section of this Actis held invalid, the
remainder of this Act shall not be affected.

Section 65. Effective date. This Act takes effect July 1,1997.
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SPONSOR STATEMENT
OF
SSHB 58 (JUD): Tort Reform Bill

Many individuals and businesses have alreadY exPenenced the nightmare of
litigation that drags on for years and the high legal costs that go with them.
Lawsuits in this country have proliferated. " Litigation has become an
industry. Cont_mPent fee contracts give up to 40% of injured victims’ damage
recoveries to trial lawyers. The incentives to create the most litigious society
on earth are firmly in‘place. As a consequence, the cost of liability insurance
has become unaffordable to many. In some areas of this state, there are no
domestic insurance companies which will write aliability insurance policy
for any price. Across the country, and throughout Alaska, there is an outcry
for re ormm% our civil justice system. Ordinary people and businesses of all
sizes seek relief from aflawed System.. Consistent with the foregoing, a more
efficient and fair method of compensating wrongly injured vicams must be
crafted and maintained.

Tilinghast, a consulting actuarial firm reported in 1992 that only about 50% of
damage awards oi “me S132 billion nationwide went to the mgured party.
The remaining 50% w*mt to the cost of litigation and attorney fees.

From the foregoing, it is apparent that if the tort system is judged as a method
of compensating accident victims for their losses, it is both inefficient and
unfair. " Inefficient because only about half of the cost goes toward any form of
compensation for victims. It is unfair because manY Injured victims' receive
insufficient compensation to no compensation at all.

In contrast with the foregoing deficiencies, the workers' compensation system
returns about 70% of the workers' compensation insurance premium dollars
to the injured party. The efficiencies enjoyed in the health insurance
industry are even higher, with about 85% of health insurance premium
dollars being returned to the beneficiary. The most efficient of them all is
Social Security, with 99% of social security taxes collected being returned to
the beneficiaries of that system. The relative certainty of recovery, and the
certainty in the amount of recovery under these systems, stands in stark
contrast to the uncertainties inherent in the litigation of claims and defenses.
The absence of uncertainty and high costs of litigation in these alternative



ko

systems makes dear that then* is a compelling need for substantial reforms in
the dvil justice system.

A more specific statement of legislative intent is found in Section 1 of the Act.
This Act addresses many of the ‘areas which must be reformed if we are to
create an environment which is conduave to rational economic ,
development, a positive business climate, the creation of jobs, and a higher
standard of living for all Alaskans. We are all personally responsible for the
attainment of these goals, and we are all personally accountable if we falil.
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SECTIONAL ANALYSIS OF CSSS HJB. 58

Alaska Academy or Trial Lawyers
Alaska Action Trust

The Governor'sAdvisory TaskForce on Civil Justice Reform studied
court statistics on cases in Alaska and heardfrom two nationally
recognised experts on civil justice reform. Contrary to the stated
needfor H.B. 58, the TaskForcefound that there was no explosion
in the number o ftort casesfiled, no evidence ofhighjury awards,
and no evidence o fsignificant numbers o ffrivolous lawsuits. The
Task Forcefound no evidence ofany crisis in insurance cost or
availability, or that tort reform in Alaska would have any effect on
insurance ratesfor Alaskans. Thefollowing explains why H.B. 58
neither helps Alaskans nor follows the recommendations of the

Governor's Task Force.

Section 5: Reduces the ability o f those injured by faulty design or construction to recover for their
injury by prohibiting claims after eight years from completion of the construction, even if the negligent
work is not discovered until after then. The Governor's TaskForce did not recommendany changes
to the statute of repose. This provision will prevent local governments, school districts and
homeowners from recovering damages for ftulty construction which is typically not discovered until
afire, roof collapse or other event occurs long after completion of the project.

Section 6: Gives only doctors and other health care professionals special protection when their
negligence injures young children This section requires malpractice actions affecting children under
six years of age to be fried by tbe child's eighth birthday, even ifthe effect o f tbe doctor’s negligen

cant be recognized because of the infant's age. No other person or professional is given this speciai
protection, the Governor's TaskForce did not recommendany changes regarding when lawsuits

must befiledfor injuries to children.

Section 8; This provision reduces the existing cap on non-ecooomic damages. Section 8 not only
limits the non-economic damages which can be recovered for all claims to $300,000 in most
situations, but also does not allow non-economic damages to exceed $500,000, even when someone
is quadriplegic and has suffered permanent brain damage. Current law at least allows the cap to be
exceeded when injuries are serious The Governor's TaskForce did not recommendreductions to the
cop on non-economic damages because this only harms those who are most severely injured

Section*! AmJya* 0of CSSSHB. 51
Mireb 13,1097
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Section 9: This section changes the current legal definition for punitive damages by eliminating
reckless conduct as the basis for an award of punitive damages. This means that punitive damages
cannot be assessed against a drunk driver and could not have been assessed against Exxon for the oil
spill. The Governor's Task Force did not recommend any changes in the definition o fpunitive

damages.

Section 10: Section 10 places an absolute cap on punitive damages regardless of the wealth of the
wrongdoer Or the nature of the wrongdoer’s conduct. This section also requires 50% of punitive
damages to be deposited to go to the state. This section only benefits large multi-national
corporations, like Exxon, against whom a punitive damage award of $600,000 would bavo no effect.
Theproposal o fthe Governor's Task Force on punitive damages allowedfar consideration o fthe
financialgain ofthe defendantand did not recommend thatpunitive damages go to the state.

Section 11: This section reduces all damages an injured person might receive by a federal income
tax rate, even though these damages are not taxed under state orfederal law. This unfair provision
means that an injured person's recovery is automatically reduced 2096*30%. No suchproposalwas

made by the Governor's Task Force.

Sections 12 -14: Force an injured person to accept any damages which are awarded for past injury
as installment payments to bo paid over time in the fbture. This takes away the choice of injured
Alaskans to decide for themselves whether periodic payments are fair, or meet their needs. This
proposalwas rejected by the Governor's Task Force.

Section 15: This section requires ajury to reduce the damages an injured person can receive by the
amount of insurance payments the person has received for the injury, or might receive in the future.
The Governor's ThskForce concluded thatsuch aproposalwould increase the costo finsurance and
rejected the idea. This provision in HB 158 will only make trials more time consuming and

complicated.

Sections 16 * 19: These sections allow responsibility for injury to be allocated to a person or
corporation which is not even brought into the lawsuit or into the courtroom This means that
someone at fault can shift blame to an *‘empty chair'* without the jury ever hearing evidence to the
contrary. The Governor's Task Force rejected thisproposal because innocent victims might be

recovery. Section 19 even allows punitive damages to be allocated to someone who is

not in the courtroom.

Section 21: This section forces injured persona to guess about the outcome of their case with near
certainty at the risk of having to pay all of the defendants’ actual attorney’s fees. This section and

Sectional Analysis of CSSSRB. 58
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Section 16 encourage a negligent defendant to delay disclosing actors who may be at fault. The
changes to Section 21 arefar harsher to victims than the recommendations about offers o fjudgment

made by the Governor's Task Force.

Other Sections make it more difficult for those injured to have experts testify on their behalf (Sec.
20); give special protection to hospitals (Sec. 35); limit attorney fee recoveries” punitive damage
cases (Sec. 34), and make trials more complicated (Sea, 49). None of these changes were

recommended by the Governor's Task Force.

Sectional Analyte of CSSSHB. 58
Mar*h 13,1997 'm



MATTER OF TRIEM

Alaska 641

Cite as 929 P.2d 634 (Alaska 1996)

question of what level of clue process protec-
tion a respondent attorney was owed with
respect to notice of the charges against him.
Id. at 550-51, 88 S.Ct. at 1225-26. As Bar
Counsel points out, commentators and courts
treat Ruffalo as being limited to procedural
due process concerns. Geoffrey C. Hazard,
Jr. & W. William Hodes, The Law of Law-
yering § 8.1:102, at 923 (2d ed. Supp.1996)
(stating that “virtually all courts hpve con
eluded that the Supreme Court’s character-
ization [of disciplinary proceedings/as quasi-
criminal] ... was made in the narrower con-
text of assessing the applicability of proce-
dural Due Process concerns, such as entitle-
ment to notice of the charges"); see also,
Roseniltal v. Justices of the Suprcnh Court-
of California, 910 F.2d 561, 564 (9ti* Cir.
1990), cert, denied, 49S U.S. 1087, 111 S.Ct.
963, 112 L.Ed.2d 1050 (1991) ("A lawyer dis*

-\

hearing until nine months after Triem reject-
ed the proposed discipline in April 1991
Triem filed a number of.motions and eventu-
ally answered .this petition late. After three
hearings, the committee requested two ex-
tensions and did not issue a report until
approximately eleven months after the close
of evidence. roNg

A fivp-vfpr gintih" of limitatiens-gnveqis™
Alaska Bar

This reflects a judgment that five

years is the outer limit of time in which
responding attorneys are able to fairly de-
fend themselves against charges, given the
loss of memory, evidence, and witnesses that
occurs over time. The alleged misconduct in
Lubin occurred between October 1989 and
January 1990, and the committee completed
its adjudication of the complaint within the

eiplinary proceeding is not a criminal prO'NVeridyears allowed for filing a complaint..

ceeding. As a result, normal protections af-
forded a criminal defendant do not apply.”
(citation omitted)); Mississippi State Bar v.
Young, 509 So.2d 210, 213 n. 1 (Miss.1987)
(“Most states which have addressed the mat-
ter have held that disciplinary proceedings
are not so criminal in nature as to evoke
double jeopardy protections™). Double jeop-
ardy is a substantive due process protection
and therefore is not extended to attorney
grievances under Ruffalo.9

2. The Lubin case should not have been
dismissed.
[2] In dismissing Lubin, the Board as-

serted that procedures, conduct, and delay

by the Area Hearing Committee created po-

tential prejudice to Triem which could rot be-
set aside. The Board, however, did not spec-

ify what procedures and conduct created po-

tential prejudice. Triem argues a number of
due process violations as well as prejudicial

delay caused by the committee and Bar

Counsel.

Over four years passed from the filing of
the Lubin grievance to the issuance of the
committee's report and recommendation.
Bar Counsel did not file a petition for formal

9. Wec reject Trif.m's additional argument that the
Alaska Bar Ru'es afford no right of appeal to Bar
Counsel, who is only entitled lo limiled discre-
tionary review by filing a petition with this court

This 'circumstance militates against the con-
tention that the-delay, so prejudiced Triem’
ability to piesent a defense as to require
dismissal.

The timing and source of the delays also
militate against the dismissal. Triem, by
moving for a more definite statement, was
partially responsible for some of the prehear-
ing delay. Most importantly, the longest
delay, the late issuance of the committee’s
report, occurred after Triem presented his
defense, and thus did not prejudice Triem’s
ability to offer a defense. This eleven-month
delay was unjustified, but the persons most
hurt by it were the victims of Triem’s alleged
misconduct and the public, not Triem. The
public’s faith in the system is harmed by
lengthy adjudications of discipline matters,
but dismissing the matter would simply exac
erbate the injury to the public interest.

Therefore, weCholcK that the delays in the
Lubin urocpedin(rs~Ho' not warrant dismissal
of the complaint. Because we find that the
other due process concerns raised by Triem,
discussed infra, are either invalid or harm-
less, we reverse the Board’s dismissal and

under Alaska Bar Rule 25(h). Alaska Bar Rule
22(p) clearly states that Bar Counsel and respon-
dent have a right of appeal within ten days of an
order or recommendation of the Board.

-L$
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Vedical Malpractice Tort Refom
L essons from the States
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Findings

Any federal medical malpractice tort reform effort
should be based on a package of measures that have
exhibited tome SUCCESS in stabilizing medical mal-
practice oosts. The moit effective dements ofsuch a
package are a cap on noneooDomic damages and an

TheAverts,ictermyo/Acrvo'frb mcpotkpo&yorpotVeation
Ay errir¥le*ira>v\ wdiaKdocwatellSdSfmaOon
toekatdoffdelstndrtsiJhtaB.

tfcrdxn oTthe Hut <Smpa>/m atM pntfe Reform

JarmCtHt*MJIKIMAAA-WlamLiumsM AimAtMoA
CniH i?ﬁ/l I\A\AAﬁmCI Fg%;q MARIYOWhortM
WridIr KAZMAM

AMCalCAH A CAPSMir #/ ACTUAtII*
LOOSWonthURNW TORIKE WNUBpMPC JOVS
TUXI2231IM  fod02S721IVS

W3»nWVyw, Jr. Sakvtivy Wwor
Chtisln* I_KC]\/IA})/, Bt*ewo<*UNKPo6Qr
UnKnSibM OMwo/Commmunicitiaas

Lm)(/j F. Ohms, UjKUtrv* ted fogiﬁmém
emntAmkanMQd) danrth UWprikmmi

offset, for collateral payment* from o-her__ *ource*.
These reforms would lim it die financial exposure of
health-care providers lo lawsuits and would ensure
that damage* could not be collected through multi-
ple suits. While there are significant limitations on
data used to study specific tort reforms, persuasive
results can be obstavtd by looking at medical mal-
practice costs in certain states over time and relating
that axperience to the timing ol' particular tort
reform measures.

In the following comparison of Q3 level*in three
statas that have enacted tort reform measures, paid
losses of the individual States u a percentage of the
UJ3. total are used u the measure of costs. The per-
centage of physicians in each state as a total of US.
physicians is used as ¢ reasonable benchmark. The
degree to which the percentage of paid lo u « differs
from the percentage of physicians measures the
effectiveness of the reforms. All else being equal, the
relative cost percentages of paid medical malpractice
claims should remain consent over time. Any
obsarvH change* in astate™ relative cost Icvds pro-
vide anindication ofthe effectivenessoftort reform.
The three states studied are California, New York,
and Ohio.



* California. Since the Medical Injury Compantation
Reform Act (MICRA) package of reforms wai enacted
in 1975, medical malpractice wrU have fallen rubstan-
daDy u a percentage of the U i. total.

« New York. Individual reform matures were
adopted in 1975,1981, 1985, and 1986. No obaerv*
able improvement In the state’™ relative costs has
resulted. The New York reform* did not include a
CaPon damages.

bfilkttl

.U .pwt

« <V

¢ Ohio. Reform* enacted in 1975 included a >np on
damages. The cap wa«overturned in 1985, after which
ecuis roe dramatically and have remained high.

California

The California loss data (Exhibit 1) illuitrate that
while the itau'™ proportion of the U.S. physician
population hat remained relatively itable, its per-

Matpraake Leu fyments in (a(Heria as* PtKMtagt of tbe UJ. Total, 1975-94

CatondwYvr

a%fiaxy iinew— iw m

Exbibtt 2

Waipractice Premium* in f Malpractice Lms Piytmm* I* CaflfomtiU | Putaauje ofthe U i. Total,

2 ISSUE BftISF FALL 19»fl

Calendar Year

1 FV-VWAIMME*re



otnitfp of lo« payments has dropped dramatically
sine* momini of the MJCRA packsye of tort
reforms. M on MJCJtA'a adoption in 194
California's percentage oHoas payment* «at signifi-
candy higher duo ta proportion of phyiiorat. By
1991, California's lot* payments had dropped tod
wen about even with k* parentage of pbyiiaaiu.
Since that dm . Caiifomk has oonrieuad to benefit
fro0i MICKA: Costs eocsiane to drop u s percentage
of the US.im |, even u the peictnttge of physicians
rcauins stable. Although other ficaars aflrct these
data, the relationship of decrcmtad rrirtivY ooets to
tbe anting of reform provide* urofiftridencefc: the
cffrcdveaeM o f ths MIC? A package.

Many opponents of tort reform argue that insnr-
ant* praatunn do not drop rftet medical malprac-
tice inform. Indeed, com and premium* oormaSy
rise with Inflation,and tortreform may only stow tht
Inert**i. However, the California data show that
premiums declined at loascs declined. Exhibit 2
compares the paid iocs data from Exhibit 1 with
California prrmiun..» e percentsgr of the coca] u.s-

medical malpractice premiums. Although yaar-to-
ytar ductuadoei do occur, pnmhima have fallen in
proportion lo the dedint in foam* Competition
tends to keep companies at an appropriate profit
margin, sod any tact* profits are normally thuri-
livtd.

New York

The New York loss ccpeienoe is sho«m in Exhibit 3
It rSoart iluu the individual tort, reform aiensurel
Ire’jlexTuaited in New York did nd improve New
York's experience relative to that of utber actio*. New
Yorks lots peytrtni percentage does not show toy
observable partem 0f dtdIne or improvement over
the 19-ytai period, despite the various ton reform
measures tdopcad- The New York reforms did not
Indude aop on damans and wart enacted in piece-
meal fashion. Therefore, this -etulr supports the
metis of a cap on damages and the concept of a
package of reforms.

toorsyewash lewlwtm Nrceaw it e RTstil. « B-k
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Conclusions

California’s experience indicates that properly imple-
mented medical malpractice ton reform etc reduce
the coat of roedical malpractice insnanoe. After
reviewing severe! states’ eapenroce with medic*!
nulpnctict tort reform end eanumng stodlei on
the ihuk» the Academy work group h*i concluded
the following

* t package of reforme ii more likely then individual
reform! to achieve savings in reelprecde* loots end
inxunnc* jsjaniuxw, end

« key among the refornu in the p*ck*|« tie t cep on
noneconomic awards end e manducry cotUtcrel-
sourr* offset ntk.

Tor reform to be efltorre in reducizt| com, tho cap
on noneconomic awards should be established on a

ISSUE MUF PALL UPS

per-tntdicsi-injury beta it t level low enough to
have tn impact («# 1250,000). In addition, |
menditory collaunl-eoutte offset roU it needed to
exuure that*uU* tnd tripia denepn cennot be col-
lected through "‘lutipWsuits. Under thit rule, each
Wit would hew to contider damagts alrtidy paid
from other sources.

Ahhough there reform* hove been nicceuAil in
red-icing tire « « of medical intipnnire insurance,
elected officials and rtguliton aim still consider
the effFtctl of medical malpractice reform on phfd-
dans, consumers, health plana, end other interested
parties. When ooneidertng medical malpractice
retbrm, atate and federal officials ahoold weigh the
impact on todety at a whole and strive for * bal-
anced, comprehensive solution.
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February 26, 1997

Rep. Brian Porter
State Capitol
Juneau, Alaska 99801-1182

Subject; Response to Questions Regarding Strict Liability for Electric Utilities

Dear Representative Porter:

Pursuant to my testimony before the House Judiciary Committee regarding House Bill
58 on Tort Reform on February 22. 1997, you requested that | provide you with
information regarding Strict Liability cases that have arisen in the Lower 48. In addition,
Representative Eric Croft requested similar information on cases in the state of Alaska.
Enclosed is preliminary research performed by our attorneys on both of these subjects.
Please let me knew if you require any additional information.

We very much appreciate your consideration of our amendment.

Sincerely.

Eric P. Yould
Executive Director

cc; Rep. Jce Green

DF.NNM KM ~ INACTION
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February 24. 1997

Eric Yould
Executive Director
Alaska Rural Electric
Cooperative Association. Inc.
703 w. Tudor Road. Suite 200
Anchorage. AK 99503 VIA FACSIMILE; 561=5547

Subject: 1997 Legislation-Strict Liability
Dear Eric:

At your request. | am enclosing a short summary of some of the other states that
have addressed the strict liability issue. Due to the time frame involved, the listing is not
exhaustive but should provide some assistance to you in your testimony.

Please call if you have questions.

Sincerely yours.

KEMPPEL, HUFFMAN AND ELLIS. P.C.

General Counsel for ARECA

1ka

Attachment
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WISCONSIN

Ransome v. Wisconsin Electric Power Company, 275 N.w.2d 641 (Wis. 1979).

Lightning struck an electric line near a transformer. An electrical insulator was
damaged, but power was not interrupted. Four days later, there was a heavy rainstorm. The
transformer exploded, and the electricity going to a nearby house was estimated to be in the range
of 1.000 to 4,8000 Volts instead of the normal 120-140 Volt service. The house caught fire. The
investigator from the fire department believed the fire was caused by an overload of electricity in

the service entrance of the house.

Through the application of strict liability, the electric company was liable for the
damage to the house. The court said the electricity was unreasonable dangerous and defective
when delivered to the house by the electric company.

ILLINOIS.
Elgin Airport Inn. Inc. v. Commonwealth Edison, 410 N.E.2d 620 (C.A. 2d Dist. 1980).

During routine testing 0f a ‘me that service the inn. electric service was switched to
ar. alternate line and then back to the regular line. When service was switched back to the regular
line, a switching mechanism failed. The switching mechanism had been tested once a year for the
previous five years and was always found to be m good operating condition. The last test had
been done about one month prior to the incident. The defect that occurred could not have been
discovered by the inspections that took place. The defect caused low voltage which damaged air
conditioning motors at the inn. The problem was corrected in five minutes. The court said the
electric company was not negligent but could, through strict liability, be liable for the damages.

QfTQ.ANP.NEW YORK

Courts in these states have decided net to apply strict products liability to electricity.
These decisions are based upon the acknowledgement that die sale and delivery of electricity by a
power company is a service and r.o. lhe sale of a product. These courts reason that the amount a
customer pays is dependent upor. die length of time the electricity flows through the customer’s
meter. If die amount paid is tied to the amount of usage, this :s more like a service than a product.



The Alaska Supreme Court has oot been asked to deads if it would apply the
doctrine of strict liability to the sale of electricity. There are trial courts which haye been Fresented
with strict liability claims. For example. In Fancyboy v. Alaska Village EUctric Cooperative, Inc.,
Case No. 4BE-94-97 Civil, the assertion was made that the electric company should be held
strictly liable for allegedly defective electric service delivered to the plaintiffs' bouse. In that case,
the plaintiffs had received electricity to their house by running a length of 12/2 Romex wire from a
neighboring house. The plaintiffs' house caught fire, and it has been alleged that the fire was
caused because of low voltage. The trial court dismissed the strict liability claim when the
testii \onv showed that the electrical service was not defective as of the time AVEC delivered tbe

electricity to me neighbor’s house.

N.ARECAC.Ci.....i.7Tv
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March 10, 1997

Representative Gene Therriault
Co-Chairman

House Finance Committee
Room 511

State Capitol

Juneau, AK 99801-1182

Re: HB58
Via Fax: 1-907-465-3884
Dear Representative Therriault:

I wish to comment on the proposed legislation (HB58) that is very much needed in this State for
reducing the cost and time of litigation. I fully support the bill in general, and the following
section in particular.

1L SECTION 12: 09.17.404(d) This language is extremely important as proposed . The reasons
are as follows:

a. A defendant caa now make an offer of periodic payments to replace the future
damages as they would have occurred with cost of living adjustments. Section 104(a)(2) of the
Internal Revenue Code allows those payments to flow exempt from Gross income.

b. A plaintiff should be demonstratively advised by counsel of his or her options to
either receive a partial lump sum, future lump sums and future periodic payments on a tax
exempt basis under Section 104(a)(2).

c. This eliminates the potential dissipation of the award and avoids the “Risks of
Mismanagement”. Industry statistics show that about 25-30% of all accident victims completely
dissipate their judgments or settlement within two months of recovery, and 90% if them spend it
all within five years. (The Rutter Group, Ltd. from Flahavan, Rea, Kelly & Tener, “California
Practice Guide: Personal Injury” TRG 1992 Ch.4)

d. More importantly it allows a person to retain pride and dignity in his or her life, and it
eliminates dependence on public assistance programs, as the funds cannot be dissipated through
imprudent investments and or spending sprees..

OffICES: ANCHORACGE » ATLANTA » BALTIMORE « BOSTON « BI/TTE © CHIOO(I) COLUVBIA . COUNVBUS » DALLAS « DENVER
CETRAIT « GRAND RAPIDS « HAWA| » IW\BASO’TV«LCSN\[—ELES NEW HAVEN » NEW YORK « ORLANDO « PHLADEPHA
PHCENIX « PITTSBURGH » PCRTLAND » SACINAWe SAN DIECO » SANFRN\OSCO°ST LAQUS



C. Most importantly it makes it highly likely that the injured party is made aware of his or
her choices. Currently it is estimated that about 95% of n iured parties are not advised or
properly advised on this issue. | most cases it could amount from thousands ( ' millions of
dollars in increased tax benefits. It also would deter potential plaintiff legal malpractice cases in
which the injured party was not demonstratively advised of this choice.

2. SECTION 13: 09.17.404(e) This section is excellent as it allows claimants to choose
between a “Structured Settlement” funded by United States government obligations or an
“Annuity” from a financially sound life insurance company or combination of both. (See

Attached Rating Agency Reviews)

Additionally it mandates diversification from affiliated companies, allows potential for
independent payment choice, prohibits insurance companies from placing these in house with
their own Life Company, and allows placement with an independent carrier ip addition to

guarantees by a second pop affiliated company.

I applaud the action on this bill to make changes in our laws and oyi courts which we own to
facilitate a bettcT system that cunently is dysfunctional.

In the event you may have any questions please call at any time.

Very Truly

cncl/ratings
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1995 Life Insurance Company Rating Definitions

A. M. BEST RATINGS EXPLANATIONS

A++ and A+ (Superior)

Assigned to companies which. In our opinion, have demon-
strated superior overall performance when compared to the
standards established by the A. M Best Company. At++
and A* companies have a very strong ability to meet their
obligations to policyholders over a long period of time.

A and A- (Excellent)

Assigned to companies which, in our opinion, have demon-
strated excellent overall performance when compared to the
standards established by the A. M Best Company. A and
A- companies have a strong ability to meet their obligations
lo policyholders over a long period of time.

B++ and B+ (Very Good)

Assigned to companies which, in our opinion, have demon-
strated very good overall performance when compared to
Ihe standards established by the A M Best Company. 8++
and 8* companies have a good ability lo meet their obliga-
tions to policyholders over a long period of time.

B and B- (Adequate)

Assigned to companies which <nour opinion, have demon-
strated adequate overall penjrmance when compared to
the standards established by the A. M Best Company. B
and B- companies generally have an adequate ability to
meet their obligations to policyholders, but their financial
strength may be vulnerable fo unfavorable changes in un-
derwriting or economic conditions.

C++ and C* (Fair)

Assigned to companies which, in our opinion, have demon-
strated fair overall performance when compared to the stan-
dards established by the A. M Beat Company. C++and C+
companies generally have a current ability to meet their ob-
ligations to policyholders, but their financial strength Is vul-
nerable to unfavorable! changes m undenwriting or economic
conditions.

C and C- (Marginal)

Assigned to companies which, in our opinion, have demon-
strated marginal overall performance when compared lo the
standards established by the A M Oest Company. C and
C- companies have a current ability to meet their obligations
to policyholders, but their financial strength is very vulner-
able to unfavorable changes in underwriting or economic

conditions.

D (Very Vulnerable)

Assigned to companies which, in our opinion have demon-
strated poor 0Y5rH performance when compared to the
standards established oy the a. m. oesi company. &com-
panies have a current ability to meet the. obligations to
policyholders, but their financial strength is extremely

wulnerable lo unfavorable changes in underwriting or eco-
nomic conditions.

E (Under State Supervision)

Assigned to companies which are placed by a state Insur-
ance regulatory authority under any form of supervision,
contral or restraint, such as a conservatorship or rehabilita-
tion, but does not indude liquidation. May be assigned to a
company under a cease and desist order issued by a regu-
lator froma slate other than its state of domicile.

F (In Liquidation)

Assigned to companies whicn have been placed under an
order of liquidation by a court of law or whose owners have
voluntarily agreed to liquidate. Note: Companiea that volun-
tarily liquidate or dissolve their charters are generally not
insolvent.

NA-1 (Limited Data Filing)

Assigned primarily to small companies exempt from riling
the standard NAIC annual statement. These company re-
ports are based on selected financial data obtained by the
A. M Best Company.

NA-2 (Lest than Minimum Size)

Assigned to companies that file the standard NAIC annual
statement but do not meel our minimum si2e requirement.
To assure reasonable financial stability, we require a com-
pany lo have a minimum policyholders' surplus of 52.0 mil-
lion for assignment of an initial letter rating. Exceptions
include; a company thet is virtually reinsured by a Best's
rated affiliated company: is a member of a group participat-
ing in a business podling arrangement; or is a company
writing stable lines of business and has demonstrated a
long history of above average performance when compared
to Best's Rating standards. Companies assigned to the
NA-2 rating category are eligible for assignment of Best's
Financial Performance Rating (FPR).

NA-3 (Insufficient Operating Experience)

Assigned to companies which meet, or are anticipated will
shortly meet, our minimum size requirement, but have not
accumulated five consecutive years of representative oper-
ating experience. This requirement pertains to the age of
the company’s financial performance and not the actual ex-
perience of it? management and includes consistency in
both the types of coverages written and the relative volume
of premium writings. Additional years of operating axperi-
ence may be required if a company exhibits substantial pre-
mium gronth or changes in product mix. NA-3 rated
companies hic eligible for assignment of Best's Financial
Performance Rating (FPR).

NA-4 (RJttinn Prnnpfiura Inapplicable)
Assigned lo companies whose business and/or operations

are such that our normal rating procedure does not properly
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apply Examples are as follows; companies writing tines of
business not common !o the property/casually or life/health
fields: companies writing financial guaranty insurance; com-
panies retaining ooty « small portion of their gross premi-
ums written: companies which ‘nave discontinued witing
new and renewal business and have a defined plan to run-
off existing contractual obligations: companies that are ef-
fectively dormant or have no significant premium volume or
in-force business; companies that are true captives; compa-
nies discounting loss reserves to the extent that the antici-
pated future investrment income represents a significant part
of their policyholders' surplus; and companies not soliciting
business in the United States. This rating is also assigned
to the life/heallh companies whose sole operation is the ac-
ceptance of business written directly by a parent, subsidiary
or affiliated insurance company, or those witing predomi-
nantly property/casualty insurance under a dual charier.

NA-5 (Significant Change)

Assigned to previously latter-rated companies which experi-
ence o significant change in ownership, management or
book of business, or other event which affects the nature of
their operations and makes it impossible to render a rating
opinion. Depending on the change, our rating procedure
may require one to five years before the company is eligible

for a rating.

NA-6 (Reinsured by Unrated Reinsurer)

Assigned to companies which have a substantial portion of
their book of businesj reinsured by. or have rensurance re-
coverabies from, non-Best's rated reinsurers which repre-
sent a substantial portion of their policyholders' surplus.
Exceptions are non-Best's rated foreign reinsurers that
comply with our reporting requirements and satisfy our fi-
nancial performance standards.

NA-7 (Below Minimum Standards)
Replaced by Ihe Best's Rating of D.

NA-8 (Incomplete Financial Information)

Assigned lo companies eligible for a ralings but which failed
to submit complete financial information for the five-year pe-
riod under review, inducing all domestic insurance subsidi-
aries in which the company's ownership exceeds 50%.

NA-9 (Company Request)

Assigned to companies eligible for ralings, Qut wnicn re-
quest that the rating not be published because they disa-
gree with our rating,

NA-10 (Under State Supervision)
Replaced by the Best's Rating of either 6 or F.

NA-11 (Rating Suspended)

Assigned lo previously rated companies which have experi-
enced sudden and significant events affecting their financial
pasition and/or operating performance whose impact cannot
be evaluated due to a lack of timely or adequate
information.

STANDARD & POOR'S CLAIMS-PAVING
ABILITY RATING DEFINITIONS

AAA
Insurers rates ' AAA" offer superior financial secuiity on both

an absolute and relative basis, They possess the highest
degree of safety and have an overwhelming capacity to
meet policyholders obligations.

AA
Insurers rates "AA" offer excellent finandal security, and

their capadty to meet policyholder obligations differ only on
a small degree from the insurers rates "AAA",

A
Insurers rates "A" offer a strong finandal security, but their

capacity to meet policyholder obligations is somewhat nore
susceptible to Bdverse changes in economic or underwiting
conditions than more highly rated insurers.

BBB

Insurers rated "BBB" offer good finandal security, but their
capacity to meet policyholder obligations is considered
rmore vulnerable to adverse economic or underwriting condi-
tions than that of more highly rated insurers.

BB

insurers rated "BB" offer adequate finandal security for the
"short-tail” or short-term polides, but their capacity to meet
policyholder obligations is considered vulnerable to adverse
economic conditions or underwriting conditions and may not
be adequate for "long-tail" or long-term polides.

B

insurers rated "B" are currently able to meet policynolder
obligations, but their wulnerability to adverse economic or
underwriting conditions is considered high.

CCC

Insurers rated "CCC" are vulnerable to advsrso economic or
underwriting conditions to the extent that their continued ca-
padty to meet policyholder obligations is highly question-
able unless a favorable environment prevails.

R (Regulatory Action)

As of the date indicated, the insurer is under supervision of
insurance regulators folloning rehabilitation, receivership,
liquidation, or any other action that reflects regulatory con-
cern about the insurer's financial condition. Information on
this status is provided by the National Assodatlon of Insur-
ance Commissioners and other regulatory bodies. Although
believed to be accurate, this information is not guaranteed.
Tne R rating does not apply lo insurers subject only to non-
financial actions, such as market conduct violations.



"Quantitative" Ratings

A d subscript indicates that the rating is based solely on
quantitative analysis of publicly available data. In the case
of cfaims-paying ability ratings, this Is the statutory financial
data tiled with the National' Association of Insurance Com-
missioners. These ratings are issued for each insurer on a
slandalone basis with out consideration for strength or
weakness that might be added by a parent or affiliated com-
panies. These new ratings which were effective July 31,
1995 replace Qualified Solvency Ratings, which are being
discontinued.

MOODY'S CLAIMS-PAYING
RATINGS DEFINITIONS

Numeric modifiers are used to refer to the ranking within the
groups below - one being the highest and three being the
lowest. However, the financial strength of companies within
a generic rating symbol is broadly the same.

Aaa
Highest quality.

Aa
High quality by all standards; long-term risks somewhat

larger.

A
Upper medium grade; adequate security.

Baa
Medium grade; neither highly protected nor poorly secured.

Ba
Judged to have speculative elements.

B
Lack characteristics of the desirable investment.

Caa
May be in default or there may be present elements of dan-
ger with respect to principal or interest.

Ca
Speculative in a high degree; often in default.

C
Lowest rated class.

DUFF & PHELPS CLAIMS-PAYING
ABILITY RATINGS DEFINITIONS

AAA
Highest claims paying ability. Risk factors are negligible.

AA*, AA, AA-

Very high claims paying ability. Protection factors are
strong. Risk is moderate. Qut may vary lightly over time due
to economic and/or underwriting conditions.

A+, A, A-

High claims paying ability. Protection factors are average
Bnd there is an expectation of variability In risk over time
due lo economic and/or undenwriting conditions.

BBB+, BBB, BBB-

Below average claims paying ability. Protection factors are
average. However, there is considerable variability in risk
over time due to economic and/or underwriting conditions.

9B+, BB, BB-

Uncertain claims paying ability and less than investment
grade quality. However, the company is deemed likely to
meet these obligations when due. Protection factor* will
vary widely with changes in economic and/or underwriting
conditions.

B+, B, B-

Possessing risk that pjlicyhoider and contractholder obliga-
tions will not be paid when due. Protection factors will vary
widely with changes in economic and/or underwriting condi-
tions. or company fortunes.

CCC
There is a substantial risk that policyholder and contrac-
tholder obligations will not be paid when due. Company
has been or is likely to be placed in state insurance depart-
ment supervision.
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Alaska Oiland Gas Association

~ n" 121 West Fireweed Lane, Suite 207
i1 ' Anchorage, Alaska 99503-2035
-L-— - — Phone:(907) 272-1481 Fax: (907) 279-eil4d

March 10, 1997

The Honorable Gene Therriault, Co-Chairman
Finance Committee
Alaska State House of Representatives

State Capitol
Juneau, Alaska 99801

AOGA Position on Tort Reform Legislation

Dear Representative Therriault:

The Alaska Oil and Gas Association (AOGA) is a trade association whose 19 member companies
account for the majority of oil and gas exploration, production, transportation, refining and

marketing activities in Alaska.

On February 10, 1997, the AOGA Board of Directors adopted the following position on tort
reform legislation. AOGA is aware ofyour interest in tort reform legislation and wanted to
forward our position to you for your reference.

The Alaska Oil and Gas Association believes Alaska should adopt reforms to its civil justice
system:

*The Alaska civil justice system gives juries and judges discretion to impose unlimited
punitive damages awards, without adequate guidelines or criteria necessary to insure the

constitutional protection of due process.

*Alaska’s civil justice system discourages investment in the state. Firms assessing
whether to invest or to conduct business in Alaska rather than in another state or country
must take into account the legal risks that Alaskan law allows, and the substantial legal
risks that can be incurred even in defending against frivolous civil actions.

A variety of reforms have been suggested to address these problems. The Alaska Oil and
Gas Association believes the most important are:

eLimitations on punitive damages. This reform would make it clear that awards beyond
those necessary to compensate plaintiffs for real damages would need to be justified by
clear and convincing evidence of outrageous conduct, and would be capped - as are
sentences in criminal law - so thatjuries and judges could not impose financially ruinous

or unlimited awards.



The Honorable Gene Therriault
March 10, 1997
Page 2

mjudgments should he proportionate to fault. It is fundamentally unfair to require a
defendant to pay a much larger share of damages than tire defendant’s share of fault.

Other legitimate and important reforms are appropriate. However, the two reform areas above
are particularly significant to companies who a<*sensitive to the large risks they face from
disproportionate awards and unlimited punitive judgements. Reform of these two areas would
reduce business risks, establish a greater degree of fairness, and bring Alaskan law into line with
that found in progressive states interested in fairness and a competitive business climate.

cc: Rep. Brian Porter



UNITED FISHERMEN OF ALASKA

211 Fourth Street. Suite 112
Juneau. Alaska 99801
907/586-2820
Fax: 907/463-2545

March 5. 1997

The Honorable Gene Therriault
House Finance Committee

Stetc Capitol, MS 3101. Room 511
Juneau. Alaska 99301-1182

Dear Chairman Hanley and Committee Members:

Tbe following enclosure includes draft amendments United Fishermen of Alaska fUFA) would like to see introduced
m HB 58 (Ten Reform' UFA testified twice during tne Judiciary Committee hearings with regards to these issues
and though: drafting the requests in advance of tne Finance Committee hearings would be of some assistance to
you.

The concerns of smalt business people being harmed by frivolous Uwsuits and high punitive awards is a valid
issue ir. considering ton reform. The commercial fishing industry is made up of over 18,000 small business
owners who are also subject to litigation. Tort refotm has its place tr. protecting the small businessman from
frivolowsS 1IWs'JItS.

On the other hand, torts relating tc resource d-.magc should be. excluded from the lower C3ps contained in HB 53
These damages have long-term and fa: reacnirg effects that are impossible to assess with gTeat precision, Ln
addition, any individual incident can effect tens of thousands of Alaskans «including commercial fishermen. We as
Alaskan's must send a clear message to those who could damage c-ur natural resources or sensitive ecosystems. If
this message is not emphatically expressed, tbhe Exscn Valdez disaster cculd be the fust in a long line of such
incidents Capped purutsve damages cculd be easily absorbed and considered as just another cost of doing

business

tn regard tc Section 10 id), please refer to tne second paragraph of the sponsor statement that accompanies this
bill. The fishing community fully ig:ee-- with these statements and see the plaintiff as not rece.vmg the fair
treatment noted in this statement If the state were to rece-v* 50h) of any punitive award ajter aitcmey fees the
plaintiff would be lucky to walk away with |SC That is definitely rot j-uice

Please consider these statements and introduce the amendments attached We are committed to working with the
legislature on this bill, i will be happy to answer any questions you may have and thank you for your
consideration.

Sincerely,

I -VVvIJ-CT {V\<Xtek£\p
Theo Matthews President
UNITED FISHERMEN OF ALASKA

TM/cas

/enclosures ec: Governor Tony Knowles
Alaskan Congressional Delegation
Senate tC House Resource Committees
Representative Gail Phillips. Speiker of the House

MEMBER QROANIZAIlONS
Aiatta LsrNi.-« Eurs-.renj A'asoamn AlasleTralesAvocatlon * Britol Bay Ontrertars Assoc at/or « Coneeted Aa-M anennv\n ,

Goox Inlet Aquacit’u Asiacafon ! namijo Uneso « Ksoai P, rsu'a haimar» sjiooailon » KoS*Peg rei Assca C
Kad'ac Sair-e's Aosocunon erhPluhc |snercs o ¢ l\bnrem Souifeas| Rt%z |oreAstoua||cn Parirsl a ngAssoda o,
e-.cnSurg VISM Q/\D>D>A$$€-| lon <pnrca WiliamSourr Aguicueura Corporaron Onners Asroelaion © SHal

ScumeallAgas«a Sernrs Ajjoeui'on ¢ SthﬂSwtrmRaqoralAqmearaAgsooalm . Lmed Oooamtl Ot Assodition Uned&wmAasleGlrrms



UNITED FISHERMEN OF ALASKA

211 Fourth Street. Suite 112
Juneau. Alaska 99801
907/586-2820
Fax: 907/463 2545

March 5. 1997

Amendment offered for consideration to HB 58

Amend Section 10. AS 09.17.020 is amended by adding new subsections to read:

(b) Except as provided under (c) of this section, the amount of punitive damages
awarded by a court or jury under (a), may not exceed three times the amount of
compensatory damages awarded or 5300.000. whichever amount is greater, with the
exception of tons relating to natural resource damages and ecosystem disruptions.

For purposes of this exception, the amount of punitive damages shall not exceed the
greatest of

(1) the amount calculated under the limitation in (c) of this section;

(2) the average net annual income earned by the defendant for the five years
before the date the trial began; or

(3) two times the amount of financial gain that the defendant received or
expected to receive as a result of the defendant's misconduct as determined by the jury

Delete in its entirety. Section 10 (d) relating to 509b of any award being deposited
into the general fund of the state

Delete Section 34 AS 09.60: Section 09.60.080 contingent fee aereements as
proposed.

VAVBER ti
Assvj Lor,giif* FHsPe'Puri« A0OAIID © AlaslaT/mlAssow%ﬁgamza onsOin»Ra] AaxA.-on * CmoenedAm M Hisnirmen
ook Intl AdUKUKIN ASIO0G » Coidova Kslnci Hsw-m Unitid *«na Penlrsu manj Assocapon  Koda Ragcml Aamﬂluaﬁesooanm
Kook S«Teas Aisoca- on « Norh Padific Fuhartta AssoouiOn R%a’alﬁamguf«ﬁm.l M Peninsul

Paitnburg &~ Oarars Asseoial.cn ¢ Pnc* wimams o urdAQijus% Ase,
Suti’easi Alaska Se.ners AssocUion « Souinain Soutnossi PegfCoei on « un(B3Coe*in.'«Oni|Assoc<ai'on U’lltdSculmSAEdeGUDlnj



ALASKA MINERS ASSOCIATION, INC.

1 w. Nonnarm Ugnu Site 28 Achiote. Aleut 3B HiE - (07 Z79-7H? Telgdhoe: @) 2R-0347
March 10. 1997

Honorable Gene Therriault
Co-Chairman, House Finance
Capitol Building

Juneau, AK 99801

Rfi: Tort Reform
Dear Representative Therriault,

Tho Alaska Miners Association wishes to go on record in support of House Bill 58, regarding tort
reform. The Alaska Miners Association has over 1000 members from all pads of the mining
industry. Our membership includes suction dredgers, sitirll mom St pop miners, independent
prospectorj. suppliers, and major International mining companies

The time has come for meaningful and comprehensive reform of Alaskas tod Itw. This bill will
accomplish what is needed. We support fair compensation for injured persons but we do not

suppod the current system that encourages abuse ofthe law. Many, and possibly most, tort eases
arc now settled out of court because that is less costly for lire company. When this happens to
pur vendors, they have to increase the cost of goods and services to the miner to cover the
settlement as well as the cost of insurance to covet the uncertainty of other tod issues.

Other tort reform needs include a change to insure that each party is liable only to the extent that
each is responsible. Another needed change is to ensure that a person cannot receive an award
for an injury that occurs while committing a criminal act

Lastly, this area of law is a major factor in the general and wide-spread distrust and contempt in
this country for the legal ystcm. the couds, and attorneys in this country. The changes and
reasonable limits in this biil will help restore the public fnith in our legal system

Thank you for the opportunity to comment on this importnnt bill We urge its passage.

Sincerely,

Steven C. Borcll, P.E.
Executive Director

cC. Representative Drum Porter



November 26, 1996
Magone Marine

P. 0. Box 442

Dutch Harbor, Ak 99692

Dear Dan:

On September 30 we concluded a very, very difficult

liability insurance renewal. Not only did the price increase
drastically, but for the second year in a row we were unable
to get passenger liab ility Ilim its over one million dollars per

passenger seat.

After our accident of August 11, it has become apparent
that under present Alaska law judgements in wrongful death claims

can be many millions of dollars, even without any negligence.
So | have been looking at each charter customer, trying
to analyze the possible exposure of Penair. It occurs to me

that your divers are probably young and highly compensated,
which would lead to such an excessive award.

Therefore, | must decline to provide you with such charter
services, we simply cannot accept the risk.

My attorney is working on some sort of "hold harmless"
or limitation of liability that the passenger could execute,
we hope to have that available in the next few weeks.

Meanwhile, the real problem is the present Alaska laws,
this situation clearly illustrates the need for Tort reform.
I intend to be working on this issue during the upcoming
legislative session, and would appreciate any help you migh;:

be able to give.

Orin D Seybert
President

PenAir - 4851 Aircraft Drive » Anchorage « Alaska * 99502 » (907) 243-2485 « Fax 243-6848

Peninsula Airways, Inc. D/B/A PenAir



rovmober 21, 1996

Sep Brian Porter 55
State Capitol n
JuSAta, Ak 99801-1132

Dear Brian: e

Penair la involved right new in a scenario that clearly
highlights the used for tort refers.

Ve lost » Goose . the one
passanger vea a highly compensated, M e M iM ae M M n
He vas relatively young, end le ft a wife and two daughters.

Enclosed is copy cf the letter frcax her attorney, estimating
purely economic vnlueaf S2.7 million, (by the vay, there w ill
be no finding of any negligence dd our pert whatsoseve?).

la past years, we normally carried a S2Q m illion Combined
Single Limit. (CSL) for any accident. An you know, that sum
is available for ail tho passengers collectively. If there
were nine passengers, each estate would be entitled to over
fc*o Killian, or varying amounts as the case proved. In this
case the entire twenty aillicn would have been availablo.

Two years ago the London underwriters, pticarily the Bare,
(British Aviation Insurance Group) simply refused to write any
acre Alaskaa commuters, period. That leaves us with only two
underwriters in the world, Al* (Aviation Insurance Group in
Atlanta] and CTSAIG fJS Aviation Insurance Group in 50ov York,
different ecapaoy;.

Thny absolutely refuse to vrite the CSL any more, so we
axe eo« liaituad tc one m illies dollars par seat. Host of the
other operators orjl/ cgts iISOQ.QOO per seat, and scue of the
real email operators are at $1S0O,003.

The reason given is not particularly related to the
perceived accident rate or difficult operating condition* in
Alaska. Sather the overwhelming problem is the fact, or ait
l«ast perception, that Aiwolca. has a history of tbe highes;;:
punitive danage jury M«rd« in. the nation.

P& tA ff4a& adcztf Doe - AndttOgi- Atefca*» r a «/57) 243"*85 =fex n



*
vacs "€

So back to the latter ffroe VOMBM P, you see M el O BH B |
about the positive duu”~as being 12 to IS Billion. And this
apparently is possible without any negligence br the def«ndant:i

H? fixst reaction was to r***|Ix* that 5anair is exposed,

so | flxaaired our customer base to see where potential problems
lay. That resulted in the enclosed letter to the Alaska Sarina
Pilot group. So a direct result of the Insurance problem s
impacting the ability of sooa companion to do business. Z am

preparing elLailax letters to other customers.

I have thought off another argument for refora. Sines the
lim its are so lav, there is actually less coney available for
the average Alaskan claimant. Xff ve could just cap the punitive

damages there would per more insurance coverage available.

For instance the Jieair crash at Lake Hoed in September

killed three tourists,.but they only bad 50,000 per neat
insurance. Since there were no other assets, it doesn't sake
any difference vhat the judgement is, bat if it ware easier
for underwriters to writs higher lisits, there would then o«

more money available in cases such as that.

Anyway, as | told you X aa now highly activated to help
write the b ill this session, end | intend to he there.

X woulc like to ask for your help in letting me know when

tin.r.gs are happening during the session, and who the key players
axe that | need to work on.

president

CC: Gail Phillips
Rick Salford



November 8, 1966
Capt. Stephan Moreno
Alaska Marine Pilots
2622 38th Ave S. W.
Seatle, Via 98126

Dear Steve:

We recently concluded a very, very difficult insurance

renewal. Not only did the p’-ice increase drastically, we were
not able to get any increase .in |lim its. We still haveonly one
m illion dollars for passenger liability.

In view of our recent tragedy it has made me realize that
Penair cannot afford to be put in such a position again.

So I am in the process of identifying charter groups and
individuals where the resource generated does not justify the
risk associated with the contract. Certainly the AlaskaMarine

Pilots (and any marine pilot) is a perfect example.

Therefore, | am sorry to say that effective immediatedly
we w ill no longer be able to provide transportation to your
group.

This lim itation applies only to charter or contract
operations involving the nine or less passenger planes. We

were able to get proper limits on the larger aircraft operating
the schedules out of Anchorage.

I am having our attorney look into the possibility of having
a limitation of liab ility agreement the customer could execute
which would |lim it the exposure in the event of an accident.
If such becomes available we w ill contact your groups at that
time for the purpose of discussing the resumption of service.

Crin D Seybert
President

CC: Hal Snow

RenAIR « 4851 Aircraft Drive » Anchorage » Alaska » 99502 « (907) 243-2485 « Fax 243-6848
Peninsula Airways, Inc. D/B/A PenAir



BISS akda JOLMES

ATTORNEYS AT LAW
an AXociATION or aho'tssional corpoba-ion*

mURTON C BISS, or council, 39-AB CLAY PRODUCTS DRIVE wasili a orricc
pooch I molmcs ANCHORAGE. ALASKA 00317 WAUL'CXJI BOABIQOGSA
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r*« |«o0>) z«3-sess

February 23, 1997

Representative Brian S. Porter
Alaska State Legislature
House of Representatives
State Capitol

Juneau, Alaska 99801-1182

Re: House B ill 53 (Sponsor substitute)

Dear Representative Porter:

This w ill confirm my conversation with Jim Sourant of your o ffice
concerning the Statute of Repose. I mentioned to Jim that all
professionals in the State of Alaska are now covered by “claims
made" professional liab ility insurance. This means that the claim
must arise and be made during the policy period. When a
professional retires the custom is to buy “tail insurance.” This
insurance covers the professional for claims made during the policy
period but which do not arise until aft~r the professional has

retired and no longer carries insurance.

At the present time, most professional “tail" endorsements only
cover three years into the future. In certain |Iim ited situations
a five year “tail"™ endorsement is possible. You do not need much

insurance savvy to figure out that without a statute of repose, all
professionals who spend their lives pracvicing in Alaska have a
substantial uninsurable risk in their retirement years.1

M ost professionals carry insurance to protect their clients
(patients) as well as to protect themselves and their fam ilies. An
uninsured loss over five years after retirement without adequate
resources to -ombat the suit or income potential to recoup the loss
is a devastating situation for the retired professional- Such a
claim could result in the professional and his/her family requiring
substantial state aid in their declining years.

'The alternative if for the retired professional to continue
to purchase “claims made” insurance for the remainder of his/her
retirement years. For most professionals this is prohibitively

expensive without income from the practice of their profession.
For instance, some many physicians pay in excess of $50,000 a year
for “claims made" insurance.



Representative Brian S.
February 23, 1997

Porter

Very truly yours,

BISS & HOLMES

Roger F. Holmes
\RFH



FAULKNER, BANAELD) DOOGAN & HoLves

APROAESSIONAL (CORPCRATION

R ARST INTERSTATE CENTER MUTNGE
S e 999 THRDAVE, SUITE 2600 NOW7THAM SITE 100
MM AAMIMO SEATTLE, WASHNGTON 98104 ANTHRAGC AKOXA(S1-U10
(@ >(9-m10 FAX 1206) 340-0289 ) 740
(206) 292-8008

February 21, 1997

VIA FACSIMILE - (907) 465-3422

M arianne Burke
Commissioner of Insurance
State of Alaska

330 Willoughby Ave.
Juneau, AK 99811-1720

Dear Ms, Burke:

Thank you very much for talking with me yesterday about the

proposed Sections 39 and 40 of SSHB58. I have attempted to find
soma published decision or article which discuss the abuses that
these sections are intended to counter. Unfortunately, | have been
unable to locate any such publication. 7 do. however, have very
real firsthand knowledge of these abuses by independent counsel in
specific cases. I have spoken with the <clients that | have

represented in chose cases and while they are very comfortable with
me providing the details, they are concerned about providing client
names or case names.

I do harken back to our conversation, however, and your
apparent opinion that independent counsel's b ill foi wuncovered
claims should not be the responsibility of the carrier. If that is
the case, we presume chat the Division would not object to

codifying that concept rather than leaving it to the vagarieB of
the litigation process.

| would be most happy to provide whatever additional

information | can. I will be in my office for the rest of this day
and in our Juneau o ffice Monday morning.

Very truly yourB

MAB/amf

WGACGIWPSI\WHTRBUIUX. LTK



A tttsm ice, m e.
MAIL: P.O. BOX 190580 ANCHORAGE, ALASKA 99519-0508 007-243-5525

On the North Shore ot Lake Hood 800-433-9114
FAX 907-243-8311

E-mall; ketchumOalaska.net

Rep. Brian Porter

2-21-97

Dear Congressman Porter,

We support HB 58 regarding Tort Reform. The escalating costs of
litigating and the awards for aviation accidents continue to

hamstring our industry.

It has become increasingly difficult to factor our costs due to the
unpredictable insurance rates. Currently the market of available
insurances are so Ilimited that many small operators are being

forced out of business or are uninsuring.

This added cost effects all other aspects of our business. This
fluctuating cost detracts from maintenance, pilot training, new

equipment acquisitions, payrolls, etc.,etc.

We support protecting the traveling public with liab ility coverages
comparable with the rest of the country.

Craig Ketchum
President

be ) ,

Inn

AC\VB
Home Page- hfyMwwy alash*.neVl«dctumiKETCHUMFLYINALASKA html
HELP PROTECT OUR WILDERNESS RESOURCES
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Alaska State Legislature

OfficiaJ Business \ State Capitol
Fax: (907) 465-3472 Juneau, AK. 99801-1182

(907) 465-3720

Speaker of the House of Representatives (907) 465-2689

February 19, 1997

Mr. Willem S. Van Hemert
CRW Engineering Group
3900 Arctic Blvd., Suite 203
Anchorage, AK 99503-5781

Dear Mr. Van Hemert:

Although 1 look forward to meeting with constituents and friends, sometimes the busy
schedule here in Juneau and last minute changes make that impossible. 1 sincerely
appreciate your taking the time to stop by and am glad that you were willing to meet with
my aide, Judi Jordan, when I couldn't be there.

From what Judi tells me, the Alaska Professional Design Council emphasizes its support
for a change tc the Statute of Repose to 8 years as presented in Rep. Porter's bill as well as
the mandatory arbitration provision in the Governor's version. In addition, she mentioned
the need to extend the AELS for 6 years and to change the Mining Engineer position to a
non-designated position. | will keep in mind AELS' desire to add the Landscape Architects
for licensing under the AELS and the need for changing the current examiners position to
an Executive Director position as well. Your position statement is very helpful, ana I will
refer to it often and the various issues come up during the session.

Again, | would like to thank you for bringing your concerns to my attention. | hope that

you will continue to let me know the issues rhat are important to you. Whenever I can be
of help, please feel free to call on me.

Gail Phillips /
SPEAKER OF THE HOUSE

GP:jmj
cc. Representative Brian Porter - re; HB 58
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CITY OF SBEWARD « Main Office (907) 224-3331

- Police (907) 224-3338

PQ tO* W7
SEWARD, ALASKA 996*4 e Harbor (907) 224-3138
e Fire (907) 224-3445

 Fax (907) 224-3248

February 18, 1997

Representative Brian Porter
Alaska State Legislature
State Capitol

M/S 3100

Juneau, Alaska 99801-1182

FAXED & MAILED
Dear Representative Porter:

The City of Seward continues to support your tort reform legislation, including the revisions to-date.
Municipalities and taxpayers are deeply impacted by rising costs associated with claims. Since
1986. insurance and claim costs ha/e been a major factor in municipal tax increases and have, in
some cases, influenced communities to limit or eliminate recreation and other public services.

We are concerned for our youth, yet due to the increase in public liability, municipalities are
reducing and/or eliminating recreational facilities and activities, such as skateboard parks, that w*uld
provide our youth with constructive activities instead ofidle time which causes many of our youth
to get in trouble in their communities.

The City supoorts tort reform legislation that will:

> Relieve hospitals of liability for negligent acts of an emergency room contract physician if
the doctor carries malpractice insurance.

> Decrease the statute of limitations from 6 to 3 years for contract disputes, attorney
malpractice and damages to personal property.

> Set a "statute of repose"” which is like a statute of limitations, at 8 years lor damages caused
by exposure to hazardous substances, defective products or fraud. The limit is currently 15
years.

> Establish a pilot program for alternative dispute resolution.

> Cap a punitive damage award by tying it to the compensatory award in the case, with limits.



REPRESENTATIVE PORTER
Tort Reform Legislation

We should work together to provide services the public wants in the safest, most cost-efficient
manner. High insurance premiums and claims interfere with local government’s ability to do our
part of the job. We all want to do more for our citizens, but must not be afraid to provide needed
services like skate parks because of punitive legal actions.

Thanks for your help!

Sincerely,

City of Seward

Ronald A. Garzini,
City Manager

RAG:rg

cc: Governor Tony Knowles
Senator John Torgerson
Representative Gary Davis
Seward Mayor and Council Members
Alaska Municipal League
Alaska Municipal League Joint Insurance Association
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February 21,1997

Representative Brian Porter

Alaska State Legislature

State Capital, Room 118

Juneau, AK 99801-1182

Dear Representative Porter

The Ounalashka Corporation is a small village corporation in the land leasing business.
We are very supportive of HB58 for several reasons.

1 Ttputs a reasonable cap on punitive damages.

Almost all small businesses do not have insurance that covers punitive damages,
therefore the outrageous award’s being given can put a small business out of
business.

2. It will most certainly keep nuisance lawsuits out ofthe court system.

3. I also believe that the legal cost per case will decline und therefore keep some
cost control on insurance costs.

Please keep this hill on track and persuade the Governor to sign it this time.

ARut f.jlate and Oerdupnwm Company
(907) 3ai-127t> <FAX(907) 3»l-layt>
f.O. 8u» 149 «UrulatU AK 9960S-0149



STUTZMANN ENGINEERING ASSOC., INC.

P.O. BOX 1429
FAIRBANKS, ALASKA 99707
(907) 452-4094

February 20, 1997

House Judiciary Committee

Re: HB 58, Tort Reform

Dear Sir:
Please support HB 58, the tort reform b ill.

We are a small engineering firm and while we have not had
legal problems, | do think there should be a lim it in per-
sonal injury cases, especially where a plaintiff sues a
firm that many not be even remotely connect with th™ injury.
You will still be required to hire an attorney and defend
yourself, which adds to the cost of business.

There should also be a time Ilim it. Someone who sues years
and years later should not be allowed to do so.

Many times an insurance company w ill pay just to get rid
of the nuisance, which in turn makes business costs go up.

Lost wages and medical costs are not limited by this b ill
so please support it.

Sincerely,

Paul E. Stutzmann, President



Channel Corporations

Giannel Construction. Inc. W .R. Tonatfard LogalJng and Lumber. Inc.
Channel Landfill Channel Equipment Rental, Inc.

W.R. “Shohty"” Tonsgamj, Chairman of the Bor©

Facsimile transmittal to 465-4316

February 20, 1997

i\wwe I-rlrcnor le SJo Ireen Commit
ke St e%le ¢ O Represenalve

uneau

Dear Representative Green.

Please. be arggwsed that Channel Corporations supports House Bill No. 58
regarding tort reform.

Channel Corporation

ol operaHnnﬁ) our famﬂX o egrsanﬁiho erated bus|nes S Wwhich

nre USINGSSES. prav e drverse
SErVICeS snch SollS Incineratio

'&QOS‘ 9 H reflse an r]
commercial ang resicentia con ruct on and cemolrtion, a logging and sawmifl
enterprise, and equipment rental, service an sa 6s,
The ever- |ncr8aS|n cost of }nersoHaI Inj cases and the redlctab|l| of
burlnes I awardin amagtes T] m ac on sma |ness
olleve |s \e P can co do HOS p assur
ro n eco nsa ﬂngrsn[] Injure thro Ult others,
on makes 13 civil justice syste more alr moree ICien
an Iess cos
| would very much appreciate your support of House Bl No. 58. Thank you.

Very truly yours,

Chairmen of the Board
WRT:dk

(907) 780-4288 « F/0<780 G336 + 5600 Tonsg/j© Court « Juneau. Alaska 99801
This nriurel product I» from a renewable resource



217 Second Street. Suite 200 mJuneau. Alaska 99801 mTel (907)586-1325. Fox (907)463-5480

February 21,1997

Representative Brian Porter
Alaska State Capitol
Juneau, AK 99801-1182

Dear Representative Porter,

Last year the AML urged the implementation of the fort Reform bill. The AML
continues its support of the adoption of a meaningful tort reform bill.

Municipalities have considerably broader liability exposures than almost any private
business beca:ise of the extremely broad nature of municipal services and public safety
responsibilities. Also, municipalities are seen as “deep pockets"”, however, a municipality
must pass costs on to residents directly through taxes. Itis clearly in the interest of
residents of municipalities to reasonably limit their municipality’s liability exposures.

Much of what SSHB 58 (JUD) proposes for general liability is similar to the way the
Workers Compensation laws works, i.e. by more clearly defining liability and remedies,
injured workers are more effectively served and protracted and expensive legal processes
arc kept to a minimum. The Workers Compensation laws were established because the
existing process was too costly, complicated, and ineffective. It is time to apply similar
principles more broadiy to tort reform.

The AML Legislative Committee has not reviewed the provisions of the bill and may
comment on specific provisions at a later date. Please keep the AML informed of any
issues specifically relevant to municipalities and the AML will be pleased to continue to

participate in the process.

Kevin Ritchie'-'*
Executive Director

CC: AML Legislative Committee
C: L*tnxnm; 297tonrcfornihb5»

Memtoef of the National League of Cities ana the National Association 0f Counties
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February 20, 1997

To: Representative Brian Porter
Re: HB58 - Tort Reform

Dear Sir:
For the good of every citizen of the State
of AlaBka, as well as every small business,

we support HB58.

This year we hope you can puss this b ill,
veto-proof,

Sincerely,

Glenn J. Kipp



G .T. Construction, Inc.
P.O. Box 190329
Anchorage, AK. 99519
(907) 248-9243

fax (907) 248-9341

FAX TO:

FAX FROM: Gruu,
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NORTHERN PERFORMANCE
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February 20, 1997

Rep. Brian Portar
cc. Nhu/AMi'imm kpsbtive office

Dew Representative,

NortSera Pnfbvmnce a a amaflbunas in tbe Copper River Barin. We are an
authorised Polaria deafcralap, hsnrfeng snowmobiles and itVi. Otr 1996 sales were
$933,000. Oar customer base a spread throughout AlaaL*. from die Canadian Boarder to
Ttkotaa, and Valdez to Delta Junction. We have no employees, the buaincw ia run by
myte£ and my husband Grant Wffiarmon Jr. aka Thunder.

We feel that tha HB 31: Tort Reform is to the continued success of small businesses
like oar own. Operating a burinoae in the Alaskan buah is struggle enough without the
threat o flosing our hard earned kuebhood to a lawsuit, because some person feh the need
to sue. Lawsuits in tha day sod age are entirely out of hand. No person should be entitled
to raJBons in damages because they refuse to accept responsibility for their own actions.

Thank you foryour tne and ttouboo to this matter.

Smcarefr

Julie Wgjueon
Owner

JW/jw
fc/NF®



CORDOVA OUTBOARD, INC.

P. 0. BOX 960

CORDOVA, ALASKA 99574-0960
FEBRUARY 20, 1997

REP. BRIAN PORTER

ALASKA STATE CAPITAL
JUNEAU, ALASKA 99801
REPRESENTATIVE PORTER:

WE ARE A SMALL MARINE AND AUTO PARTS CORPORATION THAT DOES

SERVICE WORK ON BOATS IN OUR AREA. WE SUPPORT HB 58: TORT
REFORM. TORT REFORM IS VERY IMPORTANT TO THE SMALL AND
INDEPENDENT BUSINESS COMMUNITY. WK REPRESENT THE ECONOMIC

BACK BONE OF OUR NATION. PLEASE CONTINUE TO WORK TOWARD
PROTECTING US IN COURT AGAINST THE EVER INCREASING COST OF
PERSONAL INJURY CASES AND THE UNPREDICTABILITY OF JURIES |IN
AWARDING DAMAGES WHICH HAVE HAD HUGE IMPACT ON SMALL
BUSINESS.

SINCERELY,

PATSY FISHER, SECRETARY

REP. JOE GREEN

REP. CON BUNDE

REP. NORM ROKEBBRG
REP. JEANNETTE JAMES
REP. ERIC CROFT

REP. ETHAN BERKOWITZ
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P.0O. Bx 6%3@%%% r ve Arl\agle 99567

Inter govr%)ﬁ net CarTiage.hm
FEBRUARY 20, 1997

Rep. Brain Porter

| Urge you £ continue your efforts in tort reform in HB 58, _As a small business, 0

Br 9 (i e|mr{r¥(r)rrance 154 ore Pense jtem - Since our sta? oesnt ave E&ume%aﬁﬁy [avvour
USINess séon ly exposed to protential lawsuits.

We ae/ser orn%ﬁcqr %rrdes ?(ﬂ/rﬂ hor%%e since &%% OXXeO% 3%95 %68[ mgre tﬂghO(f%IOO

spend appr a year i e

find 1t appalling t tour laws and Ia rs re ent 5 Iavrrs continue ofeathe thelr nes fl
r,:o |r!rtaewthe i‘ dex rve ? (1’ %rgcompanresan veryrr cana dbyﬁ g

usrne es In %
Jon Nauman, Presicent


http://www.goworldnet.com/carriage.htm
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SOUTHEAST MARINE

5306 HALIBUT POINT ROAD
SITKA, ALASKA 99°35
(907)747-67*6 PAX (907) 7476062

Feorary 20, 197

Rep. Brian Porter
RE: HB 58 Tort Reform
Dear Mr. Porter;

I own a marine business here in Sitka and in Juneau. | wholeheartedly support ycur Tort
Reform Bill HB 58. This bill will assist in keeping the cost of doing business down for
insurance and unduely high damages awarded to unscrupulous people.

Sincerely,

SOUTHEAST MARINE INC.

Owner



ALASKA LAUNDRY INC.
1114 GLACIER AVE.
JUNEAU, AK 99801

REP BRIAN PORTER
ALASKA HOUSE OF REPRESENTATIVES
JUNEAU, AK 99801

FEBRUARY 20. 1997
RE: HB 58
DEAR REP PORTER,

WE ARE A SMALL FAMILY OWNED LAUNDRY AND DRY-CLEANING BUSINESS
THAT HAS BEEN INBUSINESS INALASKA FOR OVER A CENTURY. HAVING JUST CLOSED
OUR COMPANY BOOKS FOR LAST YEAR IAM QUITE AWARE OF THE COST OF LIABILITY
INSURANCE. IAPPLAUD YOUR EFFORTS TO BRING SOME SANITY TO TORT LAW AND
HOPEFULLY SLOW THE RISE IN OUR INSURANCE PREMIUMS IF NOT REDUCE THEM.

BEYOND JUST THE COST OF INSURANCE THERE ARE THE COSTS INCURRED IN
TRYING TO TORT PROOF OUR BUSINESS. IT IS A REAL SHAME WHEN MANY BUSINESS
DECISIONS ARE DRIVEN BY EXPOSURE TO LIABILITY AND NOT ECONOMICS. WHERE
FEAR OF FRIVOLOUS LAWSUITS OVERRIDES THE DESIRE TO EXPAND SERVICES AND
PRODUCTS. THE ONLY WINNERS INTHE PRESENT SYSTEM ARE THE SHYSTER
LAWYERS AND A FEW OF THEIR CLIENTS. THE REST OF "(HE PUBLIC ONLY GETS TO
PAY FOR THEIR OUTRAGEOUS AWARDS. PLEASE BRING SOME SANITY TO THE
SYSTEM AND PASS OUT TORT REFORM THIS YEAR.

SINCERELY YOURS,

E. NEIL MACKINNON

PRESIDENT

CC. REP JOE GREEN 465-4316
REP COM BUNDE 465-3871
REP NORM ROKEBERG 465-2040
REP JEANNETTE JAMES 465-2381
REP ERIC CROFT 465-4419

REP ETHAN BERKOWITZ 465-2137



Chilkat Guides, Ltd.

PO. Box 170, Haines, Alaska 99827 « Ph 907-766-2491 e Fax907-766-2409
E-Mail: RaftAlaskaOeworld.com

To: Rep. Brian Porter, and the members of the House Judiciary
Committee

RE: HB58

Dear members of the committee,

Tort reform is long over due! The present system and it's
uncertainty is dragging us all under in an avalanche of insurance and
legal costs. Those costs are added to everything we buy and sell,
reducing everyone's ability to invest in worthwhile enterprise.

No one argues with the necessity to defend the interests of an
injured person, but our system is now so askew that we have created
a society that thrives on law suits.

Please pass HB 53 as a first step in reigning in the runaway train
before it plunges over the edge.



Dan F. Kennedy, CPA, MBA and Janet C. Kennedy CPA work phone: 907.376-1272

lakeview Professional Building fax: 907.373-1272
851 E. Westpoint Dr.. Suite 108 Internet Home Page: http://www.corecom.net/~kennedpp
Wasilla, Alaska 99654 Internet Email Address: kennedpp@corecom.net

February 22, 1997

To:  Representatives of the Alaskan Legislature
Rl Support of HB 58 - Tort Reform

Thank you for your hard work on HB 58. We appreciate all of your efforts
with helping Alaskans create a sensible tort framework.

Kennedy & Co. LLC is a family owned certified public accounting firm. We
serve many small businesses. Kennedy & Co. LLC is a small firm that
emphasizes the support of emerging businesses.

The future of economic expansion and change wll be fueled by such
emerging businesses. These successful entrepreneurs are fearful of
lawyers (truly) and of the current tort system. Please change it. In our

discussions with clients there is overwhelming support for tort reform.
Just do it! - is the message from small business and Kennedy & Co. LLC.

Please approve HB 58.

Sincerely,

Dan F. Kennedy CPA, MBA and Janet C. Kennedy CPA


http://www.corecom.net/~kennedpp
mailto:kennedpp@corecom.net
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WASILLA REALTY

P O. Box 870237 B
Wesilla. Alaska 99687
Office: (907)376-5346
Fax- (907)373-2553

Saturcay, February 22, 1997 7:44 AV

ﬁtjlra%téaj EI Legrslature

Dear Members of the Alaska House of Representatives:
We appreciate of all your efforts vrr'th respect to tort reform
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It s inthe best interest of Alaska to pass HB 58
Sincerely,

@%}Wﬁiﬁf \weomb, Owner
llla, Alaska



NFIB

N *tian*iF«Jcr*tioa o 1

Indcpi. TKent ffculoeu

N ational Federation oflndependent Business
StatementofSupport for HB 58 -Tort Reform

February 22,1997

The Alaska Chapter of the National Federation of Independent Business has «,400
members, making it the largest small-business advocacy group in the state. The
typical NFIB/Alaska member is quite small, employing five workers and ringing
up gross sales of about $1s1,000 peryear. Yet, in aggregate, the membership is a
potent economic force, employing more than «3 000,

Each year NFIB/Alaska ﬁolls its entire membershif) on a variety of state legislative
and regulatory issues. The federation uses the poll results to set its legislative
agenda and promote those positions approved by majority vote. NFIB/Alaska
ballot results have shown overwhelming support for a number of the provisions
contained in HB ss.

NFIB supports putting reasonable limits on non-economic and Eunitive damages.
When there are no limits on damages, the unpredictability of what a jury may
award often forces insurance companies to settle out of court too soon for too
much money. This drives up the cost of liability insurance.

The costs of personal injury cases and the unpredictability of unlimited damage
awards has had a Iar%e impact on small business. NFIB/Alaska believes HB ss
will help to control these costs while assuring anroFriate compensation for
persons injured through no fault of their own. This legislation will help make the
civiljustice system more fair, more efficient and less costly.

NFIB/Alaska urges support for HB 5.

217 Second Street, Suite 206 .Juneau, AK 99801. 907-463-5118 . Fax 907-463-5128
The Guardian of Small Business for Fifty Tears



Service OiIl & Gas, Inc.

Mi. 1U.S Glefta Highway
P.O. Box 276

Glcnatllecn, Alxika 99588
PHnntt (907) 822-3375

Fax (907) 822-351i

February 24, 1997
Representative Brian Porter
Alaska State I1"gjsbtute
Juneau, Alaska

Reference: Ho .**Bill 5ft

Dear Representative Porter

523 South V.lley Way
Palmar, Amki 99645
Phoiu (907) 745-3776
Fax (907) 745-2876

SOG

Service Oil & Gas, Inc. fully supports tort reform in general, and HB58 in particular. The

trend toward placing blame on others and the move away from personal responsibility is

disconcerting. The speed with which this has occurred is unnerving. 'IBe willingness of our
courts and juries to allow damages to be claimed that have no basis in reality is in itself
criminal. ‘I'hc results of these circumstances are less competition, loss of jobs and availability
of services, and increased insurance premiums. In addition, the courts are flooded with

unwarranted litigation.

Service Oil & Gas, Inc. operates as a fuel distributor in Palmer, Wasilla, Delta Junction,
Glennallen, and Valdez. We employ over 50 employees and have been in business since
1975. The changing business environment with respect to liability is frightening. It threatens
every business in every industry. Please rake the steps necessary to rein in the runaway
lawsuits and move us back coward personal responsibility and common sense.

Best regards,

Herman Schlic
President

IsT ZZ? 107 Qfiv "MO m59!"y3r UOYyj u-5% 'Z'
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Years Brought Within -~ J of Claims Xot Cuws  Cucr.ulative Percentage

Qe 3 459 459
o . 132 5.7
Three 13 679
four 13 a2 61
five . 75 63.6
SIX 9 51 89.3
Seven 5 31 924
flight 5 31 X }
Nine : ; %5
Ten : 13 96jT2>
e Than Ten 5 31 9.9
19 99 99
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g@ceur fromsdw gﬂﬁll reCC(%)nHIetlon wes established from information

5 fJUrbos Opl{heg Ssﬂm/g'em documentation which could be used for



M rti,
DlttrlbvOon Ot claim* 9y y*«r A* ccmparad To Profact SubalinCil CompJiUon

Yimr claim U iii HVfDUF at claim Parcancafa*a* Cumwiafftm
SubaUnlal ComplaUen eac Tt %M:WZ?&({ %Y;itr?qgttfo >
Prior 6 25% 25%
One h 21% 46%
Two 4 17% 63%
Three 4 17% 80%
e 8 ; 0,

Ve 0
Six 1 4% 84%
Seven 3 12% 96%
Bight 0 0 96%
Nine 0 0 96%
Ten 0 0 96%
Eleven 0 0 ?{
Twelve 0 0 J)
Thirteen 0 0 0
Fourteen 1 4% 100%
Tofd/ 24 oo
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DISTRIBUTION or CLAIMS by YEAR WITHIN WHICH RECEIVED AFTER SUBSTANTIAL COMPLETION

YEAR WITHIN NUMBER Of PERCENTAGE CUMULATIVE

WHICH CUUM  CLAIMS MADE OF CLAIMS PERCENTAGE
MADE AFTER WITHIN EACH  MADE WITHIN  Of CLAIMS BY
COMPLETION YEAR EACHYEAR YEAR
1 106 33.13* 33.13*
2 45 14.06* 47.19*
3 41 12.81* 60.00%
4 30 9.38* 69.38*
5 23 7.19* 76.56*
6 20 6.25X 82.81 *
7 9 2.81* 85.63*
8 7 2.19* 87.81*
9 12 3.75* 91.56*
10 4 1.28* 92.81*
I 8 2.50* 95.31*
12 2 0.63* 95.94*
13 7 2.19* 98.13*
14 1 Cc.31* 98.44%*
15 0 0.00* 98.44*
16 0 0.00* 90.44%*
17 2 0.63* 99.06*
18 2 0.63* 99.69*
19 0 0.00*% 99.69*
20 0 0.00* 99.69*
21 ¢ 1 0.31~* 100.00*
TOTAL 320 100.00*

This chart gives the number and percentage of claims by year
within which claims "are made after substantial completion. For
example, the row of data with the first column entry of 10
represents all claims received at least 9 years after substantial
completion but less than 10 years. Thus, if a 10 year statute of
lim itations had been in place, 92.91% of the claim s’would have
been allowed and 7.19% would have been outside the time period.



YEAR WITHIN NUMBER OF CLAIMS PCRECENT CUMULATIVE
WHICH CLAIM  RESULTING IN AN WITHIN GIVEN PERCENTAGE

r*DC AFTER INOEMNITY YEAR OF TOTAL OF CLAIMS
COMPLETION PAYMENT OF SUCH CLAIMS

1 12 30.77% 30.77%

2 5 12.82% 43.59%
2]_ 9 23.08% 66.67%

1 256% 69.23%

S 1 2.56% 71.79%

6 3 769% 79.49%

7 1 2.56% 82.05%

8 4 10.26% 92.51%

9 1 2.561 9487%

10 0 0.00% 9487%
1 2 5.13% 100.00%
12 0 0.00% 100.00%
0 0.00% 100.00%

.w|4 0 0.00% 100.00%
15 0 0.00% 100.00%
16 0 0.00% 100.00%
17 v 100.00%
18 b WA) 100.00%
19 0 0.00% 100.00%
20 0 0.00% 100.00%
21 & 0 0.00% 100.00%

TOTAL 39 100.00%

This chart gives the number and percentage of claims resulting in
an indemnity payment by the insurer for the year within which the

claim is made after substantial completion. All examined claims
resulting in indemnity payment, except for 2, were received
within 10 years of substantial completion. For example, tbe row

in which the left column has an entry of 10 provides the number
and percentage of claims having an indemnity payment that were
received at least 9 years after substantial completion, but less

than 10 year6. Tor year 10, there were 0 claims received that
resulted in an indemnity payment. For claims received within
year 11, 2 resulted in an indemnity payment; 2 equals 5.13
percent of the total number (39) of claims examined that resulted
in an indemnity payment. Since no claims received after 11 years
of substantial completion resulted in an indemnity payment, the
cumulative percentage at year 11 is 100%; all claims resulting

in an indemnity were filed by the end of the 11th year of
substantial completion.



«

DISTRIBUTION Of CLAIMS BY TYPE OF CLAIMANT

YEAR WITHIN PERCENT OF CLAIH6 NUMBER FROM
WHICH CLAIM FROM PARTIES PARTIES
MADE AFTER INVOLVED IN DESIGN, NOT SO
COMPLETION CONSTRUCTION, ETC. INVOLVED
1 65.71* 34.29*
2 6000* 40.00%
3 75.61* 24.39*
4 73.33* 26.67*
5 65.22* 34.7C*
6 70.00* 30.00*
7 55.56* 44 .44%
8 42.86* 57.14*
9 41.67* $8.33*
10 50.00* S0.00*
1 12.50* 87.50*
12 0.00* 100.00*
13 42.86% 57.14*
14 0.00* 100.00*
15 0.00* 0.00*
16 0.co* 0.00*
17 0.00* 0.00%
18 0.00* 100.00*
19 0.00* 100.00*
20 0.00* 0.00*
21 & 000* 100.00*
TOTAL 61.76* 38.24*

This chart gives the percentage of claims by parties involved in
de/ion and construction of a proj.ct and th« percantag*. of
partial not involved, by year within whieb the 'I* 1* * “Sith the
after substantial completion. For example, the row with the
?irst column entry of 10 gives the percentage of claims received
at least 9 years after substantial completion but 1«S* than

vtars for each type of claimant. For year 10. fifty percent
were from claimants involved in the design and construction o

the project and fifty percent were not so involved.

11



State Years W ithin Dz_ate_of_Discovery
(Statute of Limitations)

Alabama
Alaska
Arkansas
Arizona
California
Colorado
Connecticut
Delaware
Florida
Georgla
Hawail

|daho

Indiana
Kansas
Kentucky
Louisiana
Massachusetts
Maine
Maryland
Michigan
Minnesota
Mississippl
Missourl
Montana
Nebraska
Nevada _
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon

HOUSE OF REPRESENTATIVES

6 months
2 years

2 years
1 year

2 years
2 years
3 years
2 years

2 years

2 years
2 years
1 year
1 year

3 years
s months

2 years
2 years
3 years
1 year

2 years
3 years
2 years

2 years
1 year

2 years
2 years

Statute of Repose/Limitations by State, 1993

~ 7\ -

\Y

Suu < (Il
Jun<au. AK ymkui .ilC

L years

3 years
3 years
3 Years

s years
5 years
6 years

€ years
4 years
5 years
3 years
7 years
3 years

6 years
10 years

5 years
1o years

4 years
o years

3 years
5 years



Pennsylvania
Rhode Island
South Carolina
South Oakota
Tennessee
Texas

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

2 years

3 years

3 jears
[ J

1 year

2 years
2 years

1 year
2 years
1 year
2 years

6 Years
3 Years

4 years
7 years
10 years
8 years
10 Yyears
5 Years

The statutory time limit for bringing suit is measured from the time at which
the plaintiff cculd have reasonably discovered the injury. Often States allov/
the time limit to run from either the time of injury or the time of discovery,

depending on the nature of the injury.

The maximum period in which a claim can be brought, regardless of whether
the limit is measured from the date of injury or act or the date of discovery. -



alaska

1029 W. Third Avenue. Suite 201. Anchorage, Alaska 99501-190!
http://wvvw.state.ak.us/local/akpagss/COURTS/AJC/hom a.htm

judicia

O®CUT1VE OHSE£.n3R
WHIUm T. Cotton

Facsimile Transmittal

ycmJ A

s W e X

To: K"p.

~o>-C a.

F« #;3J te £ 3 g & = o f:

From: 'S al Q-pd:cvl

Number of pages (including this cover sheet).

Ifyou have any problems or guestions, please contact
at (907) 279-2526.

Comments:

M S xjTOu * ~ 1v> (QOA. CVt>CL<A

-y rW

e>fevA, W

g-cxxlex |1V

\'w IAs> ij/w

"Oxl A<x\la StM-& \

S'A.Q.VLAZ

(907) 279-2526
E-Msil:

t O W W

Oy>xAic.v q

| council

FAX (907) 276-5046
72302.1261 e«comfKIMrva.com

NOr*ATTOHNEY NCMBEHS
O«wJ A. Dspctvich
J».nc* U*nn»rt

VI IAY
ATTtWCY MEMBERS
Thorns* C. Nsve
Ro&src H. W igtta ff
C’>ri*tooh#r E. Zimmsrmsn

CHAIRMAN. EX OFTOO
Allsn T. Compton

Suprsm* Court

Au*>U.ajata’

Lp €>

WeueA-

‘VO



cc:Mail for. Representative Gene Therriault

Subject: [Fwd: ji'-“wd HB 58]]
From: jeffjanOAlaska.NET (Jan Porterfield Jeff Friedman) at CC2MHS1 2/27/97 B:18 PM
To: Representative Eldon Mulder at LAA_TRANS
To: Representative Ben Grussendorf at JNU_CAPITOL
To: Representative Vic Kohring at LAA_TRANS
To: Representative Richard Foster at LAA_TRANS
To: Representative Mark Hanley at LAA_TRANS
To: Representative John Davis at INU_LAA
To: Representative Gary Davies at INU_LAA
bcc: Representative Gene Therriault at LAA_TRANS
To: Representative Carl Moses® Legis.Alaska at CC2MHS1

Attached are some thoughts about the problems with HB 58. Since this has
now passed the judiciary committee, | don't know if you are concerned
about the legal problems. The Finance Committt.e should be concerned
about the extra cost to the state treasury this b ill will cause.

W hile the purpose of this b ill may be to save money, saying it doesn't
make it true, even if you say it loudly.

If you lim it suits against health care providers, then welfare will pick
up the tab for the future medical care.

If you require all large judgments be paid by periodic payments, then
when welfare has a subrogation right, they w ill also have to wait many
years to be paid

The offer of judgment provision w ill have a large impact on the state.
The AG's office is typically bad about accepting early offers of
judgment. Thus, when the state finally loses the case, it will be

obligated to pay 100% of the opposing party's attorney fees. Where w ill
that money come from?

The collection of settlement information w ill cost money. It can not be
done for free.

| hope you w ill reject, or at least significantly iirprove, this b ill, It
is good for insurance companies, but bad for the average citizen.

Text Item



Alaska State Legislature

PlexSe enter Into the record my testimony to the ffP /M
committee name
commitee on I —— dted @ 12
bill/subject

On February 26, 1997 | spent some non-quality time listening to a
legislative teleconference of the House Judiciary Committee impassionately
plotting their goals for tort reform ﬁHB 58). | was soon conscious of a
predisposed assumption that, as a legislator, one has an honored right to
claim an inherent wisdom to evaluate and limit the value of all other
persons’ loss of body parts, pain, suffering, disfigurement and / or mental
anguish.  This implies a wisdom able to project a responsible “fits all” guess
that is accepted as superior to the reflected discussion that is the
cumulation of all of those who are privy to all relevant, timely facts.

These legislators have demanded, and are prepared to establish, their
designed governmental controlled, price-fixing rules defining the
parameters that establish liabilities and the extent of harmful loss inflicted
on all victims. They questioned the extent of a real disabling handicap
resulting from a disfigurement. To me this appears as an ignorance of the
habitual intolerance: in a societ¥ that refuses equal consideration for those
who are viewed as different. The legislators discussed the comparable loss
values of different body pans. One legislator offered an opinion that the
loss of hoth eyes was more acceptable than the loss of both legs. At that
|oointol| \llv?nted to puke into the teleconference microphone; instead, | got
up and left,

| suggest that legislative hearings be assigned ratings. | believe this
hearing’s tape be labelled: "Warning! Contains explicit audio of man’s
inhumanity to man.”

Signed by a bleeding heart liberal,

A * 972/E£7
Address

— &v g

Phon® Mo.
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(907)275°7700 F«c (907) 275-3007 rdcOaonfcw.com

March 10, 1997

Representative Gene Therriault, co-Chair
Representative Mark Hanley, co-Chair
House Finance Committee

State Capitol

Juneau, AK 99801

Dear Representatives Therriault and Hanley:
RE: Support for CSHB ss, Tort Reform legislation.

The Resource Development Council supports CSHB ss and
urPes its passage. RDC has Iong supported liability reform
efforts which will improve Alaska's business climate for

natural resource development.

RDC is a statewide, membership-funded, non-profit, Ero-
development organization working on behalf of Alaska’s
basic Industries, including oil and gas, mining, timber,
fishing and tourism. RDC’s membership, numbering in
the thousands, includes the aforementioned industries, as
well as the sectors which sugport those industries, such
as construction, labor and other technical service
providers, individuals, Native corporations, and a wide
variety of Alaska communities.

Sincerely,

RESOURCE DEVELQP COUNCIL
for Alaska, Inc.

Xy L. Gay
"Executive Director

** TOTAL PAGE.002 **
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March 11, 1997
Page 2

The cost associated with the practice of defensive medicine creates another
unnecessary financial burden shifted to the patient. Defensive medicine can he
defined as those procedures and tests ordered because of a perceived malpractice risk
and those services not provided to patients because of the perceived liability risk to the
Erowder. An example of the latter is the OB/GYN who provides gynecology services

ut not obstetrics.

Alaska’s small rural communities continue to face the challenge of recruiting and
retaining ph?{smans. particularly family physicians wishing to provide obstetrical care.
The cost of liability insurance is a barrier to that recruitment process.

Section 36, on page 16, of CSSSHB58(Jud) is very important to Alaskan hospitals.
Hospital;, have become the deeg pocket when uninsured or under-insured physicians
are sued. An Alaska Supreme Court decision (Jackson vs Power) holds hospitals
liable for emergency room phdy5|(;|an actions, even though the hospital or its personnel
did nothing wrong. Mandated minimum liability coverage for practitioners as a pre-
requisite to immunity for Jackson vs Power for hospitals makes sense to us.

In conclusion, the Alaska Hospital and Nursing Home Association supports
CSSCHB58(Jud) in its entirety with particular interest in the provisions outlined ir,

Section 36.

Sincerely,

Rot"ert F. Valfiant
Hospital Administrator



Mar. 11 1997 11:40AM 92

FKOM : BBFM Engineers 907-274-2520 PHCNE NO.
510 L Street, Suite 200
P.O. Bo* 91139
Anchorage. AK 99509-1139
- (907) 274-2236
Engineers Inc (907) 274-2520 Fa*
March 10.1997 apdciic\trrM397

Representative Gene Therriault
Co-chair. House Finance Committee
Room 511. State Capitol

Juneau. AK 99001-1182

Re: HB58
Dear Representative. Therriault:

I am writing to you and your committee as a professional engineer and as a representative of
the Alaska Professional Design Council, commonly known as APDC. APDC is a consortium of
professional societies representing architects, engineers, land surveyors, building cod'r officials,
and landscape architects. The ten member-organizations have a combined membership of over
1400 and represent approximately 5000 licensed professionals! APDC is very supportive of tort
reform in general and HB58 in particular. )

Our "gal system needs modification! Over 90% of civil suits never go to trial. Most cases
art settled, with little to no consideration to actual fault, to avoid the expenses of discovery,
trials, the threat of punitive damages (which aren't covered by insurance) and the seemingly
capricious decisions ofjuries. When suits are filed against all possible defendants, regardless of
fault, to ensure there are plenty of pockets to chip into the settlement, some defendants end up
spending a considerable amount of time anc, money lo \y<!ricate themselves from cases in which
they shouldn't be involved. In most cases, ih«y get to contribute to the settlement, even though
they have no fault, due to pressure from the other parties to the suit. Knowing this, some people
use the court system as a means of legal extortion by filing frivolous suits with the hope of. a
settlement. Millions of dollars are spent in .ie So called “discovery process” which almost
always results in the defendants throwing in their insurance to stop the bleeding and make the
case go away. Existing sanctions against frivolous suits are rarely used because they require
that the plaintiff first lose at trial, a trial that rarely happens. Summary judgment is also very rare
because appellate courts have almost always overturned such decisions, making trial judges
wary of issuing such orders. Many settlements are due to fear of the perceived large down side
of going to trial, including the expense involved and the tendency of some juries to ignore
common sense and aid the “little guy* plaintiff by dipping into the so-called “deep pocket". All
too often we read about large awards being reduced by the trial judge or on appeal or on the
second appeal, all of which takes time and money. Some argue that these are rare, but they are
not rare enough to take the gamble of a trial.

HB58 includes two sections which will help tho situation for design professionals:

The first reduces the statute of repose for construction related suits from fifteen years to
eight years and expands it to cover all suits. According to a study by Victor O. Schinnerer,
over 83% of cases associated with construction are brought within 4 years after substantial
completion, almost 90% percent of the cases are brought within eight years and 100% of claims
wh-(h resulted in an indemnity payment were brought within nine years. We believe that an
eight year statute is more reasonable than the current fifteen years for four main reasons:

Dennis L. Berry, PE Forrest T Braun, PE Troy J. Feller, PE Covn Maynard. PE
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1) Almost all of the cases brought after eight years are related to maintenance problems,
rather than design or construction problems. The owner of the building would still be
available for suit if his lack of maintenance is the cause of the damage, because that
would be an on-going problem. Cases brought this late do not result in an indemnity
payment on the behalf of the design professional. However, it does require expenditure
of time and money which is rarely recovered by the designer.

2) It is impossible to defend, or prosecute, a case fifteen years after substantial completion
due to the lack of witnesses, fading memories, and lack, of documentation. Most of us
would have a hard time remembering what we did fifteen days or months ago. never
mind fifteen years.

3) Designers will not have to store fifteen years of files and can reduce the si”e, and rent,
for our archive storage, and pass the savings on to our clients.

4) Itis unreasonable to expect an engineer or architect to pay tens of thousands of dollars a
year, in insurance premiums for fifteen years after they retire. Errors & omissions
insurance for design professionals is on a claims-made basis: that is, it covers you for
claims made during that year. Therefore, the longer a period you have to cover, the
higher the premium. The firm in which | am a principal had a premium of nearly twenty
thousand dollars in our first year, with no "tail" to cover. Itwas our third highest expense,
after payroll and rent. Adding a fifteen year tail results in a considerably higher premium.
It is not unheard of fo have a premium of over a hundred thousand dollars with a
deductible of a hundred thousand dollars for the million dollar policy required by the
State of Alaska. If we can limit the “tail" for which we have to insure to eight years, we
expect to see a reduction in our insurance bills.

Many of the arguments for a statute of repose for cor._*ruction related cases also apply to other
cases and its application to those cases makes sense.

The second section In which we have an interest is the section regarding alternative dispute
resolution. It is time to develop a system which identifies patently frivolous and
meritorious suits early, so we can. to get them out of the system. With this in mind. APDC
is urging that alternative dispute resolution be included in any tort reform action by the
legislature. A mandatory mediation or independent early evaluation system would reduce the
number and costs of frivolous suits by letting the plaintiff and their attorney know early on if a
case has no men. They will be less willing to press the case as the likelihood of recovery will be
decreased and the likelihood of court sanction for bringing a frivolous suit will be increased. On
the other hand, it will encourage defendants to settle valid claims early by giving them an
independent opinion of the validity of the claim against them. It will reduce the costs of litigation
by resolving cases before the lengthy, expensive, discovery process which may result in more
money going to the injured, rather than lawyers and expert witnesses. It should slow down the
shotgun approach to suits by removing defendants who are obviously not liable. It is our
understanding that approximately 80% of cases sent to mediation in Washington are resolved
during or soon after the mediation process. Fewer, smaller, and shorter cases should provide
relief to an overtaxed court system. A bill which would have established mandatory mediation in
suits aga.nst design professionals passed the House last year, 37-3. The trial attorneys, who
have generally not been proponents of tort reform, testified on that bill that they would support
mandatory mediation, if it was mandatory for all suits. We would have no objection to this
approach.



FROM : B8FM Engineers 907-274-2520 PHCIHE NO. : Mar. 11 1997 11:41PM

In closing, it is our belief that Representative Porter has worked hard with all of the parties
interested in this action and has crafted a bill which resolves many of tho concerns with the legal
system without infringing on anybody's ability to have their wrongs tedressed. We urge that
your committee move HB58 with a recommendation of Mo pass”.

If you have any questions, | can be reached by phone at (907) 274-2236, by fax at (907) 274-
2520, or by e-mail at bbfm@alaska.net.

Respectfully yours,

Colin Maynard, PE

cc: Rep. Brian Porter
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The Honorable Gene Therriault
March 11, 1997
Page Two

financial resources necessary to grow. The SSA is ane of the unique aspects of USAA as a
reciprocal inter-insurance exchange. The amount in each member's SSA is returned to the
member upon leaving the association.

SSA funds are held on account by the Association on behalf of the members. The funds
comprise a portion of USAA's surplus and are available for use by the Association should
the need arise. The amount of retained sugJ_Ius IS important to insurance regulators and
ratln[g agencies. Each year, the Board of Directors determines the appropriate level of
su;f us needed to provide adequate assurance that all financial obligations can be met.
SSA funds not needed by the Association are paid to the members. SSA payments are the
combination of a percentage of the members SSA halance from previous years and a
percentage of the Premlum paid in the previous year. Worldwide, SSA payments since
1969 have varied from an annual average of 34.67 % (high) to none. In 1996, the average
was nearly 11 %,

Obviously, insurance companies will vary widely in their business practices and products.
For example, stock insurance companies will disburse any profits to the shareholders.
Reciprocal and mutual insurers such as USAA and State Farm will share their profits in the
form of policyholder dividends. No matter what t{pe of ownership an insurer may have,
however, there are a number of statutory and regu atorﬁ changes which can affect
insurance premiums. Among the proposed statutory changes in House Bill ss that will
have a significant impact on USAA's loss experience in Alaska and, in turn, a substantial
effect on Insurance premiums, are those which |mﬁose reasonable limits on punitive and
non-econorriic damages, and those which reform the collateral benefits rules in order to

prevent double recovery.

Tort reform can have a me(?or_ effect on insurance premiums, both directly and in the form
of increased dividends and higher SSA distributions. In Alaska, USAA policy holders will
be directly benefited by adoption of House Bill s . As this bill moves forward, Iwould be

pleased to assist you in any way possible.

Sincerely

James R. Jinks, AVP
Senior Legislative Counsel

JRIidjn
cC; Representative Brian Porter
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U\W OFFICES OF
FAULKNER, BANF1ELD, DOOGAN & HOLMES

A PROFESSIONAL CORPOF'ATION

ANCHORAGE OFFICE
640 W. 7TH AVENUE. SUITE 1000
ANCHORAGE. ALASKA PWOI-MH)

FIRST INTERSTATE CENFER
999 THIRD AvE.. SUITE 2600

SEATTLE, WASHINGTON 98104

juneau office
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Very truly yours

Thank you very much for considering these matters.
Representative Brian Porter

MAB:rab
Enclosure
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V.
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March 11, 1997

Representative Gene Therriault
Finance Co-Chaiman

Alaska State Legislature

Room 511

Juneau, AX 99801

Dear Representative Therriault:

The Alaska Support Industry Alliance is a non-profit trade association
representing a broad-based membership doing business within the oil, gas and
mining industries. Our mission is to foster and promote the safe and
environmentally sound development of natural resources, and to enhance and
stimulate the business climate for our 300+ members. Comprised of oilfield
seivice companies, transportation, wholesale and retail sales, professional
services, and private citizens, The Alliance is one ofthe most effective and

dominant voices for business in Alaska.

As a state, we are competing for investment dollars on a global basis. We must
continue to send f:he message to potential investors that Alaska is "Open for
Business". We can do this by stabilizing the economic climate through fiscal
restraint and by stabilizing the legal climate through comprehensive tort
reform.

The cost of litigation and liability insurance has a dramatic impact on
businesses - both small and large. The ever-increasing product liability,
personal injury suits, and unpredictability of damage awards have caused costs

to soar. Tort reform legislation will help control these expenditures while
assuring appropriate compensation for persons injured through the fault of
others.

Alaska Support Industry Alliance
..lor feiponilhl* development ol A laiti'i Oil, Gai 4 Mintral Reiourcei
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Government officials! must continue to search for ways to reduce the cost of
doing business in Alnska, including r comprehensive review' of liability laws
affecting the economics of business. We believe House Bill #58, sponsored by
Representative Brian Porter, addresses this critical problem with a fair and
equitable solution. The Alliance strongly supports HB #58, and ask the House
Finance Committee to pass this legislation out of committee, and on to the

House floor.

Sincerely,

Karen Cowart
General Manager

cc: Representative Brian Porter
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March 11, 1997

Representative Mark Hanley, Co-chairman
Representative Gene Therriault, Co-chairman
House Finance Committee

State Capitol

Juneau, AK 99801-1182

Dear Representative Hanley and Representative Therriault,

HB 58, making important changes in Alaska’s tort law, will be before the Finance Committee this
week. This is a priority issue for the National Federation of Independent Business. With 4,400
Alaska members, NFIB/Alaska is the states largest small-business advocacy organization. NFIB
represents the entire spectrum ofindependent businesses, from one person “cottage” operations to
quite substantial enterprises.

NFIB is interested in changing Alaska’s tort laws to make the il justice system more fair, more
efficient and less costly. That is the purpose of HB 58. This bul allows for appropriate compensation
for persons injured through the fault of others. There is no limit on economic damages such as
medical costs and lost wages. It does put a reasonable cap on additional awards for damages as
pain and suffering. It prohibits punitive damages unless deliberate disregard for another person is
shown. It also puts sensible limits on punitive damage awards.

NFIB/Alaska strongly supports putting reasonable limits on non-ecouomic and punitive damages.
When there are no limits on damages, any business may be just one lawsuit away from being put out
ofbusiness. The unpredictability ofwhat a jury may award often forces insurance companies to settle
out of court too soon for too much money. This drives up the cost of liability insurance.

NFIB/Alaska believes HB 58 will help control the costs of personal injury cases while assuring
appropriate compensation for persons injured through no fault oftheir own. NFIB/Alaska urges

support for HB 58.

Sincerely,

Thyes J. Shaub
on behalfof NFIB/Alaska

217 Second Street, Suite 206. Juneau, AK 99801. 907-463-5118. Fax 907-463-5128
Tht Guardian of Small Businas for Fifty Yiars
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NORCAL

Mutual Insurance Company

Philip R. Hinderbcrgtr Hi5) 777-4200
Vice President and (300)652-1051 roLL-rnre
(41)) 0)7-5600 Facstmti t

General Counsel

March 11, 1997

Gene Therriault, Co-Chair
House Finance Committee
House ofRepresentatives

State Capitol

Juneau, AK99811

RE: SSHB 58 (JUD) Tort Reform Bill
Dear Representative Therriault:

NORCAL Mutual Insurance Company is a physician and health care provider-owned professional
liability insurer with over 13,000 policyholders located in Alaska and the lower 48. In 1991, we
assumed the medical malpractice business formerly written by Medical Insurance Company of Alaska
(MICA). We are the only professional liability insurer with a lull service office located in Alaska Our
nine person professional staff has served physicians and hospitals located throughout Alaska since
1975. Based on our extensive experience in Alaska and the lower 48, we support those portions of
SSHB 58 in order to provide modest relief for physicians and hospitals from the worst abuses of the
tort system. This bill will help move Alaska more in line with most other states that have adopted

medical tort reform.

A number of studies have been done regarding the relative cost of medical malpractice insurance and
the impact oftort reform on health care costs. Although wc have been advised by actuaries that it is
impossible to quantify precisely the impact ofany particular tort reform, it is widely acknowledged that
the package ofreforms known as the Medical Injury Compensation Reform Act ("MICRA") h i made
medical malpractice insurance widely available and affordable in California as compared to Alaska.
These savings arising from medical tort reform have been passed on to consumers inthe form of lower
medical costs (Exhibit 1).

Prior to the enactment of MICRA, California medical malpractice costs were out of control. During
the period 1970 - 1975, medical malpractice costs increased over 400% in response to the dramatic
increase in the number of lawsuits brought against doctors and hospitals. Since 1976 when MICRA
was enacted, medical malpractice costs have only increased about 100% in California while nationwide
costs excluding California have increased by over 563% (Exhibit 2). Had California medical
malpractice premiums increased at the same rate as the rest ofthe United States, California physicians
and hospitals would have paid an additional $663 million during calendar year 1992 alone. Total
savings to date exceed several billion dollars.

AMMIC-3/11/97
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Comparing experience in California to other states graphically demonstrates that tort reform helps
control medical malpractice insurance costs. Several states including Ohio enacted medical malpractice
tort reforms similar to California and also saw a gradual reduction in malpractice costs compared to the
rest of the United States. However, in 1982, Ohio's medical malpractice tort reforms were
substantially weakened and its costs have risen dramatically (Exhibit 3).

Some states such as Alaska have not enacted medical tort reforms and their physicians and hospitals
have over the years suffered severe increases in the cost of medical malpractice insurance resulting
from swings in the severity and frequency of losses. Alaska has experienced the largest percentage
increase in medical malpractice premiums in the nation with malpractice premiums skyrocketing from
$781,000 in 1976 to $13,940,000 in 1994. This is a 1,684% increase in the cost of Alaska medical
malpractice over 18 years for an average of 22% per year, which is almost three times the national
average of 7,8% and more than eight times the average annual increase in California of 2.7% for the

same period.

In 1975, California physicians' malpractice costs were the highest in the nation To date, a comparison
of premhim costs for six medical specialties in California and Alaska clearly demonstrates that MICRA
has kept California premiums significantly lower than in other states (Exhibit 4). California physicians
not only pay less than their colleagues in other states, but they have seen a drop intheir premiums when
adjusted for the cost of living. The average California physician pays 60% less today than before

MICRA (Exhibit 5).

Over the long term, Alaska physicians and hospitals should see similar reductions in the cost of
malpractice insurance if SSHB 58 is enacted and upheld by the courts. California's medical tort
reforms have worked in spite of strong pressure from the trial bar to overturn them in the courts. Real
savings did not occur for many years until the California Supreme Court upheld MICRA in 1985.

Because trial courts were reluctant to apply MICRA before the Supreme Court ruled on the
constitutionality of MICRA, insurers were unable to report savings from tort reform and malpractice
insurance costs actually increased during the early 1980s. The MICRA debate was finally put to rest in
1987 when the California Legislature refused to repeal or weaken MICRA Since that time, California
trial courts have recognized MICRA and policyholders have received substantial "MICRA" dividends
amounting to several hundred million dollars. These MICRA dividends were paid by California's
physician-owned insurers from loss reserve savings in the late 1980s. During the 1990s, California
policyholders have had almost no rate increases and continue to receive substantial MICRA dividends,

The impact of legal reforms on health care costs has been the subject of several recent studies. The
U.S. Congress, Office of Technology Assessment reported in 1993 that states which place reasonable
limits on non-economic damages, require periodic payments and permit juries to hear evidence of
collateral sources have seen a reduction in costs. Twenty-nine states place limits on non-economic
damages, 30 states authorize periodic payments ofhrge verdicts, 40 states have abolished the collateral

AVMG311/97
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source rule, 50 states have statute of limits and 22 states control the amount of attorney contingency
fees (Exhibit 6).

SSHB 58 offers a fair and balanced approach to reforming the civild'ustic_e system. SSHB 58 allows all
Alaskans whether rich or goor_to access the civil justice system and receive full compensation for their
economic losses. SSHB 58 will eliminate the worst abuses by those who treat the civil justice system

as a lawsuit lottery.
|f the Alaska Legislature enacts SSHB 58, the rate of increase in the cost of medical malpractice
insurance should, over time, be brought in line with other states that have enacted similar tort reform.

SSHB 58 should also help eliminate the wild swings in the severity and frequencr of losses which will
foster a stable marketplace for medical malpractice insurance in Alaska and, ultimately, help control

health care costs.
We urge your support of SSHB 58.

Very truly yours,

i "TrT.

PHILIP R. H3NDERJ3ERGER
PRH]

Enclosures
oc.  Representative Brian Porter

AVMCGI 1197
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Richard Cattanach, Alaskans for Liability Reform

Steven S. Fountain, MJD., NORCAL Mutual Insurance Company
Roger Holmes, Biss & Holmes

Janet Johnstor, NORCAL Mutual Insurance Company - Alaska

Jim Jordan, Alaska State Medical Association

H?r,?n Knudson, Alaska State Hospital and Nursing Association

Jay Michael, Californians Allied for Patient Protection

Ron Neupauer, Medical Insurance Exchange of California, San Francisco, CA
J. William Newton, NORCAL Mutual Insurance Company

Tim Shannon, California Association ofProfessional Liability Insurers
Larry Smarr, Physician Insurers Association of America

AVMIGI /97

P.05/22
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» Alts1 MICRa: Real Results

MICRA Helps Control Medical Costs in California—
Without MICRA, Medical Costs Would Be Even Higher

By aotrolling the aost of lhility irsurance, M1 CRA hessloned the inoreese ofhealith
caeasts inGlifomia. As illstrated in the fistdart, a reaent.consumer study by
“FamiliesUSA™ shows thet health care asts for tre aerage New York familly in 1991
were $5,585— compared to$4,433 far the average Cal ifomia fanily.

> Average lealth Care Costs

sajgr'g

Nrw Trt famSf Cdknmfmily

Further, as seen in the second dhan, aldhough consumer asts inGalifomiagaerally
were higher then the reticel aerae in 191, the stateS medical care seiass indexwas
lorer. In 1991, Galifomia™s medical aosts inoreassd kess then medical aosts for die
ration as awhole, saving Californiians $385.6 million.

MIC% Soves Hgglm Core Dollars

SMa

SOUW: I. FmioUSA
2 Swa GmwhissMnfvtftita
Ac L«topki ofdSenfundseo tor km
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Alaska Medical Malpractice Insurance Costs
Compared to U.S. and California

AK Premium % U.S. Premium % CA Premium %
Year Earned (Thous.) Change Earned (Millions) Change Earned (Millions) Change
1976 $781 $1,187 $288
1977 655 -16 1,266 +6.7 227 -21.2
1978  Not available 1,382 +9.2 249 +9.7
1979 2,233 +240.9 1,235 -10.6 239 -4.0
1980 1,798 -19.5 1,333 +7.9 230 -3.8
1981 2,125 +18.2 1,232 -7.6 204 -11.3
1982 2,276 +7.1 1,361 +10.5 211 +3.4
1983 2,609 +14.6 1,844 +35.5 287 +36.0
1984 3,483 +33.5 1,835 -.50 375 +30.7
1985 4,403 +26.4 2,261 +23.2 450 +20.0
1986 8,480 +92.6 3,435 +51.9 629 +39.8
1986 13,639 +60.8 4,450 +29.5 633 +0.6
1988 15,109 +10.8 5,080 +14.2 663 +4.7
1989 16,341 +8.2 5,120 +.80 633 -4.5
1990 14,983 -8.3 4,931 -3.7 605 -4.4
1991 13,371 -10.8 4,862 -14 529 -12.6
1992 13,439 +0.5 5,138 +5.7 526 -0.6
1993 14,723 +9.0 5,174 +1.0 563 +6.0
1994 13,940 -5.0 5,932 +15.0 577 +2.0

National Association of Insurance Commissioners' Report on Profitability by Line and by State 1976-1994.
This report is based on information obtained from insurance company Annual Statements.

Conclusions:

*Alaska medical malpractice premiums have increased from S781,000 to $13,940,000 for a total increase
0f$13,159,000 or 1,684% overall at an average annual rate of 22%.

*U.S. medical malpractice premiums including Alaska have increased from $1,187 billion to $5,932 hillion
for a total increase of $4,745 billion or 400% overall at an average annual increase of 7.8%.

«California medical malpractice premiums have increased from $288 million to $577 million for a total
increase of $289 million or 100% overall at an annual average increase of 2.7%.

AVMGI/1/97
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Medical Liability Insurance Costs

California v. Alaska

California Alaska Difference
Anesthesia 10,000 26,500 2 112x
Family Practice/

Minor Surgery 7,000 16,000 2X
Family Practice/

Major Surgery 19,000 26,500 11/2x
Neurosurgery 43,000 80,000 2X
Obstetrics/

Gynecology 31,500 64,500 2X

Orthopedic Surgery 26,000 80,000 3X

NOTE: NORCAL, Northern California and Alaska published premiums 1995,

*j~

3H 3H E 1 I T
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Insurance Pnemioms Cut

MICRA Has Cut Medical Liahility Insurance Premiums
by 60%
BeforeM I CRA rook Rill effect, Galifomiia physiiciiart paiid an average $18,000 for

Ihillity insurance in 1976. By 1991, M1 CRA had reduced the avenge laility
premium t©$7,000— a60% savings.

Avg. Premium1976* Avg. Premium 1991 **

— Shown in 1991 dollars
* 57,241 axaogeprwWMon1*4 te | 91 dohrsMfte Decarrber Urfeatfl index
** Dnrditads frost: 1990 defected frost 1901 average praafest

SOURCE:  PiriiwrakSM a texo6» ofhman Chom
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IMPACT OF LEGAL REFORMS OK MEDICAL
MALPRACTICE COSTS

Background Paper
prepared by the

Health Program
Office of Technology Assessment

Clyde J. Behney, Assistant Director, OTA

Project Staff

Judith L. Waencr, Project Director
Defensive Medicine and the Use ofM edical Technology

Jacqueline A. Corrigan, Study Director
David Klineman, Senior Analyst
Leah Wolfe, Analyst

Philip T. Polishuk, Research Assistant

September 1993

This paper was prepared for desk-top publishing by Carolyn Martin and Daniel B, Carson.
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EXPLANATION OF METHODS USED
BY OTA TO COMPILE DATA

The ubies, figures, and accompanying
notes iu appendix A were derived from a
variety of sources and synthesized by OTA
to reflea the most recent information available
on selected State medical malpractice reforms.

The primary published sources were 1991
and 1993 editions of a compendium developed
for the Federal Agency for Health Care Policy
and Research (AHCPR),1 seleaed State stat-
utes, and judicial cases. Two additional
sources were used to update, cross-check, ad
supplement the AHCPR compendia.®

After compiling information from these
sources into summary' tables, .OTA sent draft
copies of the information to the attorneys
general in all 50 States on March 24, 1993,
for confirmation or amendment. Information
was changed to reflea respondents'
comments. Where conflicts arose between

19074653834  p.

Appendix- A
State Medical Malpractice Reforms

the attorney general response and
information found elsewhere, the attorneys

.general's responses were . favored.

Unresolved questions were addressed
through follow-up phone conversations
with attorney general respondents and
statutory research. The revised drafts were
sert again to all 50 State attorneys general on
June 25, 1993, for a final review and any
corrections were incorporated.

For States that responded to the first
survey only, information is current to
March 1993. For States that responded to
the second "urvey, information is current to
June 1993. For the 10 States” that did not
respond to either review and the Distria of
Columbia, information was crass-checked and
supplemented  through  followup  telephone
calls and/or review of the relevant State codes
where possible.  Where confirmation was
not possible, information in this appendix
reflects that presented in the 1993 edition of
the AHCPR compendium.

*U.S. Department of Health and Human Services, Agency for Health Care Policy* and Research,
"Compendium of State Systems for Resolution of Medical Injury Claims," prepared by S.M. Spernak,
Center for Health Policy Research, The George Washington University (Rockville, MD: AHCPR,
April 1993), AHCPR Pub. No. 93-0053; U.S. Department of Health and Humi.i Services, Agency for
Health Care Policy and Research, "Compendium of State Systems for Resolution of Medical Injury,
Claims,"” prepared by S.M. Spernak and P.P. Budeiti, Center for Health Policy Research, The George
Washington University (Rockville. MD: DHHS, February 1991), DHHS Pub. No. (PHS)91-34?4.

-These sources were: Fisk, M.C, "The Reform Juggernaut Slows Down,” The National Law Journal
15(10):L34*31, Nov. 9, 1992; American Nurses Association, 'Report to ANA Board of Directors on
Ton Reform, Pad 3: Presentation of Seleaed Summary of State and Local Legislation Related to
Tort Reform and Review of lasurancc Company Practices and Policies Related to Nursing

Negligence with Recom-mendations,* December 1991

5DE,FUHLKS KY,MS.NJNM, TX\VV.



75 - impact of Legal Reforms on Medical Malpractice Costs

Table A-I—Collateral Source Ottsel Provisions,® by Stale, 1993

Mandatory Discretipnary No provision
T AK* AR
CT AL DC
FL AZ GA°
1A CA HI
IL* DE LA
ID IN MO-
KS°- KY MS
MA* MD* NC
ME ND°- NE
Ml OR NH?°
MN- SD NV*
MT* OK
NJ PA°
NM SC
NY X
OH* VA
RI» VT
TN WA-
uT W

WV
WY

"Tne traditional collateral source rule lorbtde evidence o! trie plaintiff's collateral sources ol income
and reimoursement (e.g.. medical insurance. disability payments) lrom berno enteteo into cvioence.
States classified as ‘'mandatory” or 'discretionary' in tnis table nave modified the traditional evi-
dence rule to allow certain types ol collateral sources to be admitted ss evidence. Statutes wnich
require that the plaintiff's award be oflset by certain collateral sources are classified as mandatory.
Statutes that leave the decision ol whether to offset to the jury or judge are classified as discretion-
ary. States with no provision have hot modified their traditional collateral source rules, it is 01 note
that a number of States reduce ihe malpractice award by the collateral source payments, but credit
the plaintin with any premiums he or sne has paid or will pay to obtain tne insurance (e.g., MN, ML.
CT.RI, ILand NY).

O « Provision overturned.
* See additional notes on following pages. ‘-

SOURCS: Office of Technology Assessment, 1593.
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Table A-2-Caps on Damages* and Slate Patient Compensation Funds, by State, 1993

Economic and No statutory PCF (Paiient
Noneconomic cap noneconomic limits Cbmpensailon Fund)
AK: S500.000* AL:°> Total recovery Afl FU Physicians may participate in
capped at si AZ fund by obtaining lizbTtry
CA; S$2S0.000 million.* CT coverage of S250.000 per
DC daim and 5500000 per oc-
R j° $350/250.000 CO: Total recovery D= currence. Fund wil pay
capped ai Si GA malpractice awards exceeding
HI: S375.000 mwon. iA maximum physician liab3'y of
$250.000 cap on IL® $250,000 per daim. up to SI
ID:0 $400,000* noneconomic.* KY million per daim and S3 milron
ME aggregate per policy.
KS:° S$250.000* IN: $750,000 MN*
MS IN:  Provider not liable for that
MD: S350.000 LA: $500,000* Mr portion ol any malpractice
NC awaid wrrich exceeds
MA: S500.000 NE: S1.250.000 *ND° $100.000. Anv amount due
NH° the plaintiff which is in excess
MO: $455,000* NM: $500,000* NJ ol the total liability ol all
NV health care providers. shaH
CR: $500,000 SD: S1.000,000* NY be paid from the PCF. with
OH5 total payments from the PCF
Ur. $250,000 VA: S1.000,000 OKR not lo exceed S750.000.
PA
WV; $1.000.000 - RI KS: Physicians must carry
SC $200.000 in malpractice in-
WI: $1,000,000 N surance p?r daim ($600,000
s eTX° per annum) then can choose
VT one a' three Options forax1- _
WA?° cess coverage from PCFT ™
WY For each, option, the physi-

dan pays the initial $200,000
in damages and then the
fundwill pay sane portion of
the remainder depending
on how the physician
chooses to distribute fund
liaWiry across potential
daims: 1) fund liable for
next Si00.000 per daim
(S300.000 aggregate per
provider): 2) fund liable for
next $300,000 (S900.000
aggregate per provider),
and 3) fund liable for up to
$800,000 per daim.



S2 - Impact of Legal Reforms on Medical Malpractice Costs

Table A-2-Caps on Damages3 and Slate Patient Compensation Funds, by State, 1993 (Continued)

Economic and No statutory PCF (Patient
Noneconomic cap noneconomic limits Compensation Fund)

LA: Provider liability limited to
$100,000 tor injuries or death
to plaintiff. Fund will pay total
amount recoverable lor all
injuries or death of a plaintiff
exclusive of future medical
care and related benefits, up to
S400.000 (or private providers.
The State pays all damages
up to SSOOOOO for State
health care providers.

N5: The PCF shall cover liability
exceeding S200.000 up to
$1.25 million.

NM: Health care provider liability is
capped at S100.000, with the
remainder to be paid by the
PCF. Total payment from PCF
not to exceed $500,000 per
occurrence per year.

PA: The fund shall pay any amount
exceeding S100.000 per cccur-
rence. up to S1 million per
claim.

SC: The fund will pay awards in
excess of S100.000 per claim
(no upper limit).

WI:  Physicians must have $400,000
of malpractice coverage per
incident and S1.000.000 in
coverage per annum. The
fund will pay for damages
exceeding the physician’s
coverage. Each health care
provider is also assessed an
annual fee to help finance the
fund.

*v07£: OTA's icview flic not include ceps (hit apply only, ot separately, to claims against Suit-employed ot State-
Owned htaim cate provoers.

0 = Provision ovenirmtc.
I'" = Provision repealec.

‘See additional notes aNl following pages.

SOURCE: CT'ice o! Tecnnoiogy Assessment. 1993.
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Table A-3-Periodic Payment of Awards,* by Stale, 1993

Mandatory Discretionary No provision
AL >S150.000* AK* DC
A2 Aft >5100.000 GA
CA > S50.Q00 CT >S$200.000* HI
CO >5150.000 DE Ks®
IL > $250,000* FL >S250.000 KY
LA > $500,000* IA MA
Me > $250.000 ID >5100.000 MS
M IN NC
MO >$100.000* D NE
NM N >$100.000 NH®
OH  5200.000 MT >S100.000 NJ
SD > SZG0000 ND* NV
UT >S1C0.000 NY >S250.000* OK
WA > S100.000* - OR PA

Rl >Si50.000* ™
SC >$100.000 X
VA
VT
wW!
WV
wyY

s?eriodie payment provisions are ohcn not triggered unless the award reecnes s threshold amount. The specific
thresholds are noted parenthetically in the table. Periodic payment provisions apply only to future damages. Tne
schedule ot payments is either negotiated by the partits or determined by tne court. S-me statutes otter guidelines tor
determining the schedule. The mandatory category includes statutes in whicn periodic payment <s mandatory upon
reaching the threshold or upon unilateral request by delenoant or piamiifl.

® = Provision overturned.
* See additional notes on following page,

SOURCE: OHice ot Technology Assessment. 1993.
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Table A-4~Statutes of Limitations,* by State, 1993

Years within Years within Maximum number Foreign object

date ol injury date ol discovery ol years exception™

AL 2years 6 months Ayears

AK: *2 years . -

Aft: 2 years . lyear

AZ: 2 years * .

CA: 3years | year 3years lyear

CO: 2 years 3years 2 years

CT: 2 years 3years -

OC:. 3years - - *

DE: 2years 3years . u

FL: 2years 2 years 4 years .

GA: 2years' - 5years i year

HI: 2 years 6 years .

ID: 2years - lyear*

IN: 2 years . .

IL: 2 years 4 years *

1A 2 years 6 years 2 years

KS: 2 years 4 years -

KY: lyear 5years .

LA: lyear* lyear 3 years -

MA. 3years - 7 years General Exception

ME: 3years - 3 years Upon "reasonable discovery"

MD: 5years 3years . Exception lor minors only

Ml 2years' 6 months 6 years 6 months

MN: 2 years’ . *

MS,; 2 years .

MQ: 2 years 10 years 2 years after discovery
. 10 years max.

MT. 3 years 3years = oo S years -

NE: 2 years lyear 10 years .

NV: 4 years 2 years

NH: 3years 3years -

NJ: 2 years'

NM: 3 years' - - -

NY: 2 years, 6 months - - 1year

NC; 3years - 4 years lyear after discovery, 10 year max

ND: 2 years 6 years

OH: 1year ;

OK: 2 years 3 years -

OR: 2 years 5 years

PA; 2years 2 years

RI: 3 years 3 years >

SC: 3years 3 years 6 years 2 years
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Table A-4— Statutes of Limitations,2 by State, 1993 (Continued)

Years within
date of iijury

VT: 3 years
Va: 2 years

WA: 3 years
WYV: 2 years
Wit: 3 years
WY: 2-2.5 years

Column 1:  Statutory
time limit for bringing a
suit is measured from
the time the injury oc-
curs or from the dale of
termination of the medi-
cal treatment that led to

the claim.

aThis itble do«s net cov«r special previsions lor minors, disabled plainlitls or cases involving Irauo

the nualtncare ptoMoer.

® c Provision overturned.

Years within

date of discovery

2 years
1 year
2 years
1 year
2 years

Maximum number

of years

7 years
10 years
8 years
10 years
5 years

Explanatory Notes for Table A-d

Column 2: The statu-
tory time limit for bring-
ing suit is- measured
from the time at which
the plaintiff could have
reasonably discovered
the injury. Often States
allow the time limit to
run from either the time
of injury or the time of
discovery", depending
on the nature of the in-

jury'.

* See additional notes on following page.

Column 3: The maxi-
mum period
daim can be brought,
regardless of whether the
limit
the date ol injury or act or
the date of discovery. In
most States, this max-
imum does not apply to
the foreign body ex-

ception (see column 4).

in which a

is measured from

* “ Wiinin year of discovery, maximum number of years do not apply unless stated.

SOURCE: Office of Technology Assessment, 1993.

Foreign object
exception”

2 years
i year
| year

| year

Column 4: Because of
the difficulty of discover-
ing a foreign body (e.g.. a
surgical  sponge) left
inside a patient during
invasive procedures, a
number of States make
special exceptions to the’
statute ot limitations lor
these cases.

or concealment on tne pan ol
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Table A-5—Pretrial Screening Panels, by Slate, 1993

Pretrial screening panels3

Mandatory Voluntary No provision
AK- AR AL NDr
HI* CT A2R NJr
ID* DE* CA NYr*
IN KS* CO- OH
LA- NH* DC OK
MA= VA FL® OR
MD* GA PA°*
ME IA RID
Ml ILe* SsC
MT KY SD
Nc" MN TX
NM* MO° WA
NV MS WIR*
TN NC* wv
ut wye
VT*

**f/ine»tory* incudes provisions tnai allow a waiver ol the pretrial seieening process upon the request ol one or both parties.
mVoluntary* refers to provisions that allow but 00 not require parties to submit tneir claim lo pretrial screening panels.

n « Provision repealed
® e Provision ovenurntO

* See additional notes on following pages.

SOUPCH: Ohice 0! Technology Assessment, 19S3.
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Table A-6-Attomey Fte Limits,1 by State, 1993

Coufl-dtlermined/
Sliding scale Maximum % court approved No statutory limits
CA: 40% Of first $50,000 IN-15%" AZ AK
33.33% of next S50.000 MI-33.33% HI A}
25% of next $50,000 OK-50% 1A AR
15% damages that exceed S600.000 TN-33.33% KS cO
UT-33.33% MD* DC
CT: 33.33% of first $300,000 NE Fl*
25% of next $300,000 NHe* GA
20% Of next $300,000 WA ID
15% of next S300.000 KY
10% damages that exceed Si.2 million LA
MN
DE: 35% of first $100,000 MO
25% of next $100,000 MS
10% of damages lhat exceed S200.000 MT
NC
11: '33.33% of first S150.000 ND
25% of next $850,000 NM
20% of damages exceeding Si million NV
OH
MA: 40% of first S1S0.000 OP.R
33.33% of next SI50.000 PA°
30% of next $200,000 RI
25% of damages that exceed SSOQOO0 SC
Sb
ME:33.33% of first S100,000 X
25% of next $100,000 VA
20% of damages that exceed $200,000 VT
wv
NJ: 33.33% of first S250.000 wY

e 25% of next S250.000
20% of next S500.000
Amount shall not exceed 25% lor a
minor or an incompetent plaintiff

NY: 30% O first S250.000
25% O next S250.000
20% of next S500.000
15% of next 5Z::.000

10% of damages exceeding Si.25 million
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Table A-6-Attorney Fee Limits,* by State, 1993 (Continued)

Court-determined/
Sliding scale Maximum % court approved No statutory limits

WI: 33.33% ot first St million
OR 25% o( first Si mfllion recovered if
liability is stipulated within
180 days, and not later than 60
days before the first day of trial and
20% of any amount exceeding S1 million

'NOTE; Mon attorney let limit* are not «3ir*ct limit* nn the amount attorneys can charge their clients. Rather, they are limbs on
the penion of the Carnage award that, may go toward attorney tees.

® e Provision overturned.
* Provision repealed.

' See additional notes on following page.

SOURCE; Office ol Technology Assessment. 1993.
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Table A-7-Arbitralion Provisions* by Slale, t993

Specific provision for General arbitration
medical malpractice daims provision*1
AK AL NC
CA AR NDb
co ~ AZ N5*
FL« CT NH
GA DC NM
HI* DE NV
IL 1A OK
LA* ID OR
Ml IN PA
NJ* KS RI
NY* KY SC*
OH* MA TN
SO MD TX*
uT* ME VT
VA MN WA
MO Wt*
MS wv
MT wy
eiLirvrs. . - -

statutory provision* tor court-annexed, nonbinding arbitration. Several States have previsions authorizing
mandatory, nonbindinp arbitration lor civil suits where expected damages art below | certain tnreshold (most
threshold: ranee Irorn SSOOOOto S50.000). However, because tne vast majority o! medical malpractice cases
involve expected aware; in exoess of thest thresholds, the provisions are rarely relevant to medical
malpractice. One cxceplloi is the State of Hawaii, which requires coun-otOntC nonoindinp arbitration lor all
civil ton actions navwg a probably jury award (exclusive ol costs and interest) ol StSO.030 or less (Hawaii Rev.
Stats. See. SOt-23 (Lexis 1992)). However, medical malpractice claimant: may cite: to bypass eoun*ordf.red
arbitration it a oecision has been rendered under the State's mandatory medical malpractice pretrial aaeening
provision (Hawaii Rev. Stats. Sec. 671.16.5 (lexis 1992)).
iMany States have adopted the Unilorm Arbitration Ar. (UAA) (Uniiorm Arbitration Ad. Unilotm Laws Annotated
(Vol. 7) (St. Piul. MN: West Publishing Company, 1932)).

B « Provision repealed
® k Provtsion overturned

" See aodilional notes on following pages.

SOUAC2: Ohiet ol Technology Assessment, 1993.
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KETCHIKAN MEDICAL CLINIC, INC.

3612Tongass Avenue
Ketchikan, Alaska 99901-5637

Phone (907) 225-5144

H.J. Hcnnckson, MD, FAAFP (1967-1996) Fax (907) 247-0920
ax -

David E. Johnson, MD. FAAP
Diane L Liljegren, MD, FAAFP
Vicky Malurkar, MD

Jeanne Snyder, MD, FAAFP

11 March 1997

Honorable Gent Therriault
Finance Committee

Alaska House of Representatives
Juneau, Alaska

Dear Representative Therriault:

I am writing on behalf of the Alaska State Medical Association Board of Trustees in support of
House Bill 58. | would particularly like to address Section 6 regarding the statute of limitations,
Section 8 regarding noneconomic damages, and Sections 29 and 30 regarding the expert advisory

panels.

We support a statute of limitations of two years, except for infants. Waiting until two years after
the incident or age eight, whichever is later, provides time for parents to watch their children
through raoet of their developmental milestones. Contact with the school system comes within a
few weeks of the child's sixth birthday at the latest, and that provides a societal back-up to the
parents' observations. Early injuries do Out have quiet interludes before expression: brain injury

is not a discontinuous event.

Unpredictability of noneconomic damages is the single most expensive aspect of insuring against
liability, and the unpredictability in unlimited damages makes it possible to justify almost any
insurance premium a company might want. With medical expenses and lost economic value
paid, a limitation on the lottery aspect of noneconomic damages makes the system more
predictable and thus less expensive for everyone.

Steps to more sharply focus and to define timelines more clearly will strengthen the expert
advisory panel system. As currently constituted the panel system is being distorted by preernptory
challenges by counsel from its intended role as advisory to the court. We believe that the expert
advisory panel system has been a useful tool for sorting through the complexities of medical
liability cases, and that the system should be preserved.

Thank you for the opportunity to present our ideas on House Bill 58. | would be happy to address
both any aspect of what | have presented here and any other questions regarding this important
piece of legislation.

The Alaska State Medical Association supports House Bill 55.
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Regional Citizens' Advisory Council / "Citizens promoting environmentally safe operation ofthe Med@terminal end associated tinkers."

j f in Anchorage: 750 W 2r.-' Ave., Su:te 100/ Anchorage. Alaska 99S01-2168/ s9071 277.7222 /[FAX (907i 277-4523
'J in Valdez: 15a Fanbar.ks Or./ P.O. 8o< 3089 / Valdez. Alaska 996861 9071 835-5957/ FAX (907) 835-5926

March 11,1997
House Finance Committee:

Rep. Mark Hanley, Co-Chair Rep. Gene Therriault, Co-Chair

Rep. Eldon Mulder Rep. Gary Davis

Rep. Richard Foster Rep. Pete Kelly

Rep. Vic Kohxing Rep. Terry Martin
Rep. John Davies Rep. Ben Grussendorf

Rep. Carl Moses

Re: HB 58

The Prim a William Sound Regional Citizens' Advisory Council (RCAC) is an
independent non-profit corporation whose mission is to promote environmentally
safe operation 0f the Alyeska terminal and associated tankers. RCAC's 18 member
organizations are communities and boroughs impacted by the 1989 Exxon Valdez oil
spill, as well as commercial fishing, aquaculture, Native, recreation, tourism and
environmental representatives.

As a general matter, RCAC has no interest in the statutory guidelines for negligence
suits. We are pleased to see that the retroactive provision of last year's bill has been
dropped.

However, we are very concerned that the proposed cap on punitive damages -
$300,000 or three times the actual damages - will have the unintended effect of
removing what are now compelling incentives for oil shippers to prevent oil spills.

In the last seven years, we have seen very significant progress toward effective spill
prex’ention. There can be little doubt that a major motivation behind spill
prevention programs adopted by major oil companies and shippers is the potential
of substantial punitive damages such as those awarded in the Exxon Valdez case.
The value of oil shipped is so substantial as to make potential penalties of $300,000
meaningless. Punitive damages must be potentially high enough to make a serious
impression on the shippers.

RCAC on HB 58 Page 1of 2
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The provision for higher punitive awards - $600,000 or four times the actual
damages - in certain cases (where wrongful conduct arose in connection with
commercial activities and was motivated by financial gain) is small comfort. It
doesn't go far enough and even if it did, the burden of proving motivation would
likely make such cases very difficult to prosecute.

The whole olntofﬁau_mtlv"e damages |s that theg,musthurt; punitive damages
should provide suf |C|en(§, ouch factor" to both discourage a re,;t),eat(?fthe
Injurious action and to |scoura\%e others. To be effective, punitive damages
must take into account the nef worth ofthe_?lefendaﬂt.A unitive award of
$600,000 would not even knick the fingernail ofa Bill Gates.

Under current law, a jury can tailor its punitive damages to the

financial status of the defendant, making sure that the sanction is adequate
to give an incentive to the defendant to avoid such conduct in the future.
That ability is lost under the bill. The jury will be unable to vary its

damage award to take into account whether the defendant is a Mom-and-Pop
local business or an international conglomerate worth billions. The cap on
punitives is the same for both of them.

We Progo e HB 58 he amended to mcorgorate Ianguage from HB 60, tieing
unitive damages to eit eraverage nfet nnual Income or two times t)he
Inancjal gain, ‘in c,?ses where the defendant's, action asmkoated
inancial gain. While not ideal, this compromise would provide stronger
discentives against injurious conduct.

RCAC also opposes the Section 10 requirement that half of all punitive damages be
paid to the state. This provision would discourage legitimate victims of an oil spill
from spending the time, effort and money to collect those funds. As demonstrated
in the Exxon Valdez case, after costs and attorneys' fees, even an award of punitive
damages does not always make a party whole. We recommend this provision be
dropped.

We appreciate the opportunity to provide input on this important issue and hope
you will consider our suggestion.

Sincerely,

Louis "Tex" Edwards, President

cc Sen. Georgianna Lincoln Sen. Jerry Mackie Sen. John Torgeison
Sen. Jerry Ward Rep. Gene Kubina Rep. Mark Hodgins
Rep. Alan Ausverman Rep. Gail Phillips
RCAC Board of Directors Paul Richards, Alyeska Pipeline Service Co.

RCAC on HB 58 Page 2 of 2
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Alaska Forest Association, Inc.

111 STEOMAN SUITE 200
KETCHIKAN, ALASKA 99901-8699
Phons 907-225-8114

FAX 907-225-5920

March 12, 1997

Honorable Mark Hanley, Co-chairman
Honorable Gene Therriault, Co-chairman
House Finance Committee

State Capitol

Juneau, Alaska 99801

Subject: Support for HH 58 - Tort Reform
Dear Gentlemen,

The Alaska Forest Association (AFA) is a private, non-profit corporation comprised of
member companies engaged in activities related to the forest industry We currently have
over 250 member companies representing all aspects of the industry. Our membership
includes logging companies, road building companies, towing companies, wood
processing facilities, and a wide variety of firms that deliver goods and services in support
of the timber industry.

The time is long overdue for meaningful changes in Alaska’s tort law). There have been
many individuals over the last 15 years working hard for legal liability reform. It isa
complex system that has been abused too often. The Alaska Forest Association supports
House Bill 58 sponsored by Representative Brian Porter because it is a step in the right
direction to make the civil justice system more fair and less costly

AFA supports reasonable compensation for valid personal injury cases. This bill allows a
person to be “made whole” with no limits on medical costs and lost wages. One ofthe
problems with the current system is that there are no real limits on “non-compensatory”
damages such as pain and suffering and punitive damages. It is this “sky is the limit”
system that is rife for abuse, Representative Porter’s legislation includes reasonable liirits
on these damage awards as well as other provisions that make the system more fair.
Please move this bill expeditiously through the process for passage this year.

Sincerely,

Jack Prelps, Executive Director

SERVING ALASKA'S FOREST INDUSTRY
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March 10, 1997

Representative Brian Porter
Alaska State Capitol
Juneau, AK 99801-1182

Dear Representative Porter,

Thank you for your continued hard work on tort reform. Last year the AML urged the
implementation of the Tort Reform bill. The AML continues its support of the
adoption of a meaningful tort reform bill. The provisions of CS of SSHB 58 (JUD)

appear to fulfill this goal.

Municipalities h:ve considerably broader liability exposures than almost any private
business because of the extremely broad nature of municipal services and public safety
responsibilities. Also, municipalities are seen as “deep pockets”, however, a municipality
must pass costs on to residents directly through taxes. It is clearly in the interest of
residents of municipalities to reasonably limit their municipality’s liability exposures.

In CS for SSHB 58 (JUD), a good example ofa direct benefit for municipalities is the
liability reduction for non-negligent actions of an electric utility. As a broader example,
the provisions that limit liability to more reasonable sums, encourage early settlements,
and discourage the proliferation of “nuisance” suits, will benefit taxpayers by reducing
the legal and other costs of claims. These same provisions will require that municipalities
become more efficient in submitting their own claims, especially in cases such as the
discovery of latent defects in construction work. On balance, a more defined legal
system, as proposed by this bill, will have benefits for municipal taxpayers.

While the AML endorsed last year’s tort reform bill, the AML Legislative Committee has
not ycr formally approved the provisions of this bill and may comment on specific
provisions after the AML/Alaska Conference of Mayors Legislative Conference on April
land 2 in Juneau. You are invited to present the bill to municipal officials on Tuesday
April 1. Please keep the AML informed of any issues specifically relevant to
municipalities and the AML will be pleased to continue to participate in the process.

Sincerely,

A\
IKevin Ritchim —

Executive Director

CC: AML Board of Directors
AML Legislative Committee

C:Legcoinm:297tortrcformhb58
Member of the National League of Cities and the National Association of Counties
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Alaska
Electric
mS £ .*S 2, Cooperative
@F ~ 7)i6i.5h7 Association, Inc.

EUculc Soviet for 300.000 AluJtuu

March 11,1997

Representative Gene Therriault
Co-Chairman

House Finance Committee
Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Subject: House Bill 58— Tort ReftymXcgjalaflon

Dear Representative Therriault:

I am writing this letter to express support for the u rt reform legislation that is
currently moving through the House of Representatives. House Bill 58, introduced by
Representative Brian Porter, is a piece of legislation that deserves the Senate’s consideration and

support.

This letter is being written on behalf of the members of the Alaska Rural Electric
Cooperative Association, Inc. (“ARECA”). The active members of ARECA comprise 18 electric
cooperatives situated throughout the state 0f Alaska. These electric cooperatives serve a large
percentage of the state’s population, The cooperatives represent an effort by citizens of the state to
provide the best possible electric service to their communities at the lowest possible cost. The
members of ARECA are in support of tort reform legislation and believe it would be beneficial if
tort reform were accomplished during this legislative session.

One section of the legislation is of particular importance to the members of ARECA.
Over the years, the electric cooperatives have been subject to many claims by plaintiffs’ attorneys
attempting to impose strict liability on an electric utility for any and. all electric service. The
argument is made that the electric utility should be responsible for any injuries or damages arising
from electricity even if the utility v/as not negligent in any way. For example, in one situation a
claim has been made that an electric utility should be strictly liable for the quality of electric service
even though die injured individual had obtained electricity only by running his own wiring from a
neighboring house. The provision of the tort reform legislation desired by the electric cooperatives
would ensure that utilities arc held accountable only in situations in which an injured party can
establish how the utility may have been at fault.

FRVARECAURNMLIAY

DEMOCRACY IN ACTION



Representative Gene Therriault
March 11,1997
Page 2

Thank you for your time and attention. | will of course be available to provide
testimony to the appropriate committee 0 committees which consider this important piece of

legislation.
Sincerely yours,

ALASKA RURAL ELECTRIC
COOPERATIVE ASSOCIATION, INC.

cc: ARECA Active Members
Lari}’ Markley
Roger R. Kemppel, Esq.

KMARECA\L<gW3-U-97\f
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Resolution 97-3-2
A Resolution Supporting Tort Reform

ARECA supports tort reform and especially Bagsage of section 35 0f CSSSHB 58 as
currently written; the section clarifies the lianility of utilities for providing electric
Service.
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March 12, 1997

Tne Honorable Gene Therrault
STATE CAPITAL, Room 511
Juneau, Alaska 99801-1182

Re:  SSHB58 - Tort Reform Legislation
Dear Representative Therrault;

The Municipality of Anchorage is self insured for tort claims. As such, every dollar spent
on the defense and resolution of tort claims is paid directly by the taxpayers. Despite earlier
tort reform, the Municipality of Anchorage continues to be faced with frivolous lawsuits and
in a climate ofa back logged court system and increasing defense costs. In ﬁ)articular, there
ha: been asignificant increase in frivolous lawsuits against the Anchorage Police Department
and individual officers. When the officers arc pulled A " om their important duties of
investigating, fighting, and prosecuting crime to defend aga, se lawsuits, the safety of
the people of this city and stale is jeopardized.

For these reasons, the Municipality of Anchorage supports SSHB58, tort reform legislation,
which would encourage the efficiency of the Alaska civil justice S){stem by discouraging
frivolous litigation while at the same time protecting injured Alaskans™ rights to just
compensation for injuries and damages caused by the negligent acts of others.

Ancrorage supports the comprehensive changes set forth in SSHB58. in particular, those
portions ofthe legislation that the Municipality would like to see implemented are as follows:

1 Section 7. AS09.10.070(a) which would amend the statute oflimilalions for lawsuits
arising out of damage to personal property to two years instead of the current six
?]/ears. I1is difficult 1f not impossible to defend against stale claims when memories
ave faded, personnel have changed, witnesses are gone, and evidence is lost. The
Anchorage Police Deﬁartment, in particular, has been faced with having to defend
such claims due to the large amount of property handled by it in the course of a
criminal investigation. The current six year statute actually encourages a delay in the
bringing of such an action since the current prcjudgment interest at 10.5% could
potentially result ina windfall to the claimant.

c0O d Oogb'£b£“06 13]. TO oiiv ivdiomw 60 ri em u n-
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The Honorable Gene Therrault
March 12, 1997

Page 20f3

2. Scciion 8 AS 09.10.070 Non-economic damages. The changes proposed to this
section arc fair and would result in reasonable compensation to Alaskans who are

injured by the negligent acts of others. The current law results in excessive damage
claims that arc typically unsupported by facts.

3 Section 9. AS09.17020 Punitive damages. The Alaska Supreme Court has ruled that
municipalities are exempt from liability for punitive damages. In an effort to
circumvent this law, plaintiffs’ attorneys attempt to avoid Anchorage’s immunity for
punitive damages by sui ig employees individually and alleging punitive damages
against them. There has been a significant increase in such claims in recent years.
A legislative change which would streamline litigation by preventing meritless
punitive damage claims is strongly supported by Anchorage.

4, Section 18. AS 09.17.080(c) Anchorage supports changes to the current law that
would allow any person responsible for damages to be assessed a percentage of fault
regardless of whether the person, is named in a lawsuit. Anchorage has often found
itself in a position of acting as a third-party plaintiff to bring the appropriate parties
into a lawsuit for a fair determination of fault. This is expensive and time consuming
and the proposed legislation would obviate this need and would reduce the costs of
defending litigation while at the same time ensuring ajust result.

5. Section 36. AS 09.65.210 Anchorage strongly supports repeal and reenactment of AS
09.65.210 to eliminate potential recovery of damages for personal injuiy or death if
the injury or death occurred while the person was engaged in the commission of a
felony. Further, since alcohol and other controlled substances have become an
increasing problem in Alaska and across the country, Anchorage encourages the
passage of both sections AS 09.65.210(4) and (5) which would reduce or eliminate
the need to defend against claims brought, by impaired persons who have substantially
contributed or caused their own injuries.

Finally. Anchorage supports changes lo the law that it would allow an offset for collateral
benefits received by a parly to avoid a double recovery, the proposed changes lo prejudgmenl
interest lo avoid the windfall that currently exists regarding prejudgment interest, and more
“teeth™ in the present offer ofjudgment law to encourage early and prompt resolution of

claims.

OCCt -CK-.00 131 raonv ndonw a® mi.on-
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The Honorable Gene Therrault
March 12. 1997

Page 2 o"3

On behalfofthe Municipality of Anchorage, the Law Department and the Risk Management
Department encourage the passage of SSHB58. | would happy to discuss with you more
deta” hOW the prOPOSEd changes WOUld impact litigation in this Slate, and in particular,
would impact litigation faced by Anchorage on a day to day basis. Thank you for your
attention lo these matters.

Very truly yours,

Stephanie Galbraith Moore
Assistant Municipal Attorney

cc.  Mary K. Hughes, Municipal Attorney
Harry Sjobcrg, Risk Manager

: 39475-i ;
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Alaska State Medical Association
4107 Laurel Street ¢ Anchorage, Alaska 99508 « (907) 562-2662 « (907) 561 -2063 (fax)

March 13, 1997

The Honorable Mark Hanley, Co-Chairman
The Honorable Gene Therriault, Co-Chairman
Finance Committee

Alaska House of Representative

State Capitol (MS3100)

Juneau, AK 99801

Subject: SSHB58

Dear Representatives Hanley and Therriault:

The Alaska State Medical Association (ASMA) is comprised of nearly 500 physicians located
throughout Alaska. The ASMA House ofDelegates and Board of Trustees would like to thank
you for providing the opportunity for ASMA to testify on its recommendations for modifications

to the civil justice system.

Physicians in Alaska practice in unique and challenging circumstances. Our goal is to provide the
most appropriate and best medical care possible to our patients. Our profession is facing
increasingly complex issues involving new technology, moral and ethical situations, aud fiscal

pressures from all fronts.

The practice of medicine in Alaska is typified by the sole practitioner or small clinic practices
which are essentially small businesses. But this too is changing with managed care appearing
throughout Alaska which brings its own special considerations. Questions arise as to quality of
care in a managed care setting that is driven perhaps more by fiscal considerations than by the
medical condition ofthe patient. These fiscal considerations are being driven by others than the
treating physicians. Such circumstances provide for further complications and uncertainties in the
applications ofthe civil justice system to the practice of medicine.

ASMA has been on record for many years supporting changes in the civil justice system that
provide for less uncertainties in the system while not keeping any person from the courthouse.

Those changes are as follows:

1. Ceiling on Non- economic Damages
No limit is suggested on proven economic damages such as loss of earnings and

medical expenses. ASMA recommends a ceiling of $250,000 on recovery from non-
economic damages which are those intangibles such as pain and suffering.
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No caps or extremely high ceilings for non-cconomic damages provides for a system
along the lines of a lottery. Uncertain, extremely high potential awards lead to high
professional liability insurance rates which in turn leads to more physicians going
without such coverage. An uninsured doctor may nor. have the assets to satisfy a
judgment for loss of earnings and future medical expenses let alone an award for non-

economic damages.

2. Limits on Attorney Fees
A sliding attorney’s contingency fee schedule is recommended as follows:
40% ofthe fiist $50,000
33 1/3% of the next $50,000
25% of the next $500,000
15% ofany amounts in excess of $600,000

Sufficient, appropriate net compensation to the injured party is the goal of the
recommendation while providing for just compensation to the injured party’s
attorney. More compensation to the patient is the result.

3. Collateral Source Evidence
Allow a defendant (e.g., physician) £o introduce evidence pertaining to amounts of

other proceeds received by a plaintiffdue to the situation that resulted in the lawsuit.
Examples of those proceeds are insurance proceeds and workers compensation
payments. This prevents duplicate payments for the same loss.

4. Periodic Payment of Future Damages
When an award for future damages exceeds $50,000, allow either party to require the
court to provide that the judgment be paid in installments over the term ofthe

plaintiffs disability.

This allows for the purchase ofan annuity to make future payments as and when they
arise - a significant savings over an immediate lump-sum payment of an entire award.

5. Arbitration
Allow physicians to contract with patients for mandatory arbitration of malpractice

claims.

6. Statute of Limitation
Maintain a statute of limitation that requires an action for injury or death against a
physician to be filed within 2 years of when the person knows or should have known
ofthe injury. However, for children under age six, require that action be brought
before age eight or within two years, whichever is longer. But, the clock stops ifthere
is fraud, intentional concealment of feels, or if there exists an undiscovered foreign
body (of no therapeutic or diagnostic purpose) in the body ofthe injured child and the
aclion is based on the presence of the foreign body.
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7. Stat'ite of Repose
Incorporate a genera] statute of repose that prevents suits from being brought after

eight years measured from the date ofthe act that caused the injury or death. The
statute of repose applies without regard to the statute of limitation. However, any
statute of repose should not apply in cases involving intentional acts or if intentional
concealment of facts occurred that resulted in a delay of more than eight years before
the basis for the legal action was known.

8. Panel System
ASMA recommends the continuation of the panel system. Although, complete and

credible empirical data which would indicate the impact of the panel system is
impossible to develop, anecdotally many ASMA member physicians feel it is important
and worthwhile for the pane* system to remain in place. ASMA would consider a
change in the method of selection ofthe panel to allow each side to choose a physician
member with then those two members selecting a third physician. However, the
physicians chosen should be physicians both licensed and actively practicing medicine
in Alaska.

ASMA would also recommend that the "bias" questionnaire be changed so as to ferret
out only real conflicts of interests as opposed loperceived conflicts. It would also
appear that the existing questionnaire may be easily “gamed” by physicians not

wanting to serve.

ASMA'’s experience is that it is not unusual for 40 suits involving medical malpractice
to be filed each year which tend to take approximately two years to be adjudicated.
Therefore, at any given point in lime approximately 240 Alaska physicians are
impaneled. This is over 20% ofall physicians in Alaska, a significant contribution to
the system for which, in most cases, the service is done pro bono.

The above are outlines of the features of civil justice reform that ASMA member physicians feel
should be adopted. Many ofthe above are incorporated in SSHB58. For those that aren’t,
ASMA recommends amending SSHB58 to include them. Specifically, the absolute cap of
$250,000 on non-economic damages is recommended to be incorporated. The general concepts

underlying SSHB58 are supported by ASMA.

The underlying purpose in the above is to provide some certainty where little certainty currently
exists. Imposition of certainty provides for greater predictability and should result in reduced
premium rates for professional liability coverage. Similar measures were adopted in California
over 20 years ago with one result being that overall medical malpractice insurance premiums in
California are halfof what they are here in Alaska. Attached is a copy ofan article that appeared
in January/February 1997 issue of Contingencies tbe bi-monthly journal of the American Academy
of Actuaries Also, included is the “Issue Brief’ cited inthe art; Me. As you c?.n see, the impact of
the MICRA has been significant in California; The Academy work group concludes that a
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package ofreforms is more effective than individual reforms, and key among the reforms ere a
cap on non-economic damages and a mandatory collateral-source offset rule.

Lower rates should result in more physicians having professional liability insurance coverage with
sufficiently high limits. This result should provide for added peace of mind to patients. We
believe it can be expected that lower costs for professional liability will have a marginally greater
impact on the likelihood of private practice physicians practicing in rural communities having
coverage with sufficient limits than those physicians practicing in urban areas.

Should you have any questions or comments you may direct them to any of the following people:

ASMA Board of Trustees

Paul Raymond MD, President, Cynthia Brooke MD,
235-7000, tax 235-4050 563-8588, fax 563-6903
John J. Smith MD, Patrick Brady MD,
276-5222, fax 278-9044 261-3102, fax 261-4882
Kevin M. Tomcra MD, Douglas G. Smith MD,
276-2903, fax 278-8052 272-2571, fax 272-6751
Lee Sclilosstein MD, David E. Johnson MD,
563-3929, fax 562-2848 225-5144, fax 247-0920

James J. Jordan, Executive Director, ASMA,
562-2662, fax 561-2063

The ik you again for opportunity to provide testimony.

Sincerely,

James J. Jordan
Executive Director

cc: Representative Brian Porter
Alaska House of Representatives
State Capitol, Mail Stop 3100
Room 216
Juneau, AK 99801-1182
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Reforms Work Bestas a Package. Study Shows

By Jeffrey Speichcr

medical malpractice system in
the United States serves no one
well. Although a few multimil-
lion dollar settlements draw
public attention, most individ-
uals who juffer real injury at the
hards of their physician or hos-
pital accept less than the full val-
ue of their claim—and endure
long delays before receiving
compensation. Those most
harmed—people left with lifelong medical needs or perma-
nent loss of income—arc most likely to be underpaid.

Physicians, who in the 1950s faced a I-in-7 chance of
being sued over the course ofa career, now see the odds re-
duced to I-in-7 peryear. As a result malpractice insurance
premiums have skyrocketed, causing many practitioners to
abandon their specialties or adopt costly dcfcnsive-mcdicinc
procedures. Many Insurers, buffeted since the early *70s by
recurrent cycles of higher claims frequency and larger jury
awards, have withdrawn from the market, which has reduced
availability of coverage and further driven up costs. And as
for attorneys . ... well, even some thoughtful legal schol-
ars believe the system is out ofwhack.

According to Randall Bovbjcg of Washington’s Urban
Institute, author of numerous studies on medical malprac-
tice, many of the system’s problems arise from a basic dif-
ference between doctors and lawyers: Physicians think about
healing injuries, attorneys about resolving disputes. Says
Bovbjerg, “Doctors see medical malpractice as a way to make
injured patients whole—financially as well as physically.
Lawyers come into the process after a conflict arises, and
their focus is on justice for their client,”

Jeffrey Speichcr is man/ycr of member communications
for the Academy and an editorfor Contingencies.

This difference in worldview intertwines medical mal-
practice with the legal system. Malpractice must balance the
need to compensate deserving claimants, dc cr future viola-
tions by malting doctors more careful, and obtain justice for
both patients and medical providers. All this from what Bovb-
jerg def nes as “mainly an insurance system run by experts."

A group of those insurance experts, members of the
American Academy ofActuaries, recently suggested an ap-
proach to make the system less costly. According to the
Academy report, “Medical Malpractice Tort Reform:
Lessons from the States,” the mixed results of reform
attempts by the states point the way to effective federal
action.

“ Congress should adopt a comprehensive approach to
tort reform by adopting a package of measures," says Jim
Hurley, an actuary with Tillinghast/Towers Perrin and leader
ofthe Academy group. “Our report provides a synthesis of
measures that have been effective at the state level."

A Package Deal

The California Medical Injury Compensation Reform Act
(MICRA) of 1975 shows the success of the package ap-
proach. Before MICRA’* adoption, the state’s pcrccr. age
of total U.S. IcT payments was significantly higher that its
proportion ofthe nation’s physicians. By 1981, California’s
loss payments had dropped and were about even with its
percentage of physicians. Costs continue to fall, even as Cal-
ifornia’s share of physicians remains stable. Writes the Acad-
emy group: “The relationship ofdecreased relative costs to
the timing of reform provides strong evidence fo. the ef-
fectiveness of the M ICRA package.” (Sec Figure 1.]

At the head of the Academy’s list for lawmakers is a na-
tionwide cap on jury awards for noneconomic damages such
as pain and suffering. As cvide. ce, Hurley points to Ohio
where malpractice costs fell after a 1975 cap on damages,
only to rise dramatically after courc challenges ted to a 1985
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ruling that overtumed the cp. [SeeFigure 2.)

Such acgp shauld be established on a per-nedical-injury
kesisata ledl lowenough tohave an inpact- at$250,000,
foreamle. Inatitian, amandatory cliateral-source off-
st rule Bneeded to esure thet double and tripke indem-
nification cannot be collectad through mulkiple suts. Un -
der this rule, a jury or judge would have to consiider
campensation paid from other sources.

Above dl, the Academy reportwams agpinst piecameal
or faultydages. Loss experience inNew York shons ttet
the idividLal tore reform measures adopted in that State
over the pest two decades did not inprove asts relative to
die U.S. toEl. “Poorly aafted malpractice reform- ertter

Abque all, the Ac der%ri Hwarns

acainst pie
goorf P:ra%mema practi ere
ﬁlther ndividual measures that ar too

mited ?r broad transfor atlonst at
are too (Pr reachlng can
unlnten ed consequiences t at drive

Up costs.

irdividLal measures that arc too Limited or broad trarsfor—
mations that are too far—reaching- can have unintended
ta:dive up asts,” saysHarrley.

The Academy ssuggested gpproach inolhveswhat med-
i mralpractice eqarts dl “takeanay’’ reforms- presenv-
ing tteaurat reliateon the tortsystam, but eliminatang
some of the asstliestand most abused featlres.

Other wicss inthe ddete, including rgresantatives of
trenmedical comunity, dlforabed<to-thc-draving-card
goproech. Unforturately, the desiion that comes back often
relies on a no-fault model . Whille no-faule medical mal-
practice insurancewould lately utadl -, th process from
the kel systan, m-fautt often renards individals whose
clairswould otherwise be denied. Says Hurley, “No-fault
would drinve frequency of clains through the rook- some
arge by a fector of at lesst two and perhgps by a factor of
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eightormore. sscaryhow many ﬂﬁlrgscan be compen-
sated under the typical ro-fauktsystam."”

Frequency ofclains, according toHurley, sthekey dri-
ver of asts. “Over the pest two decackss, the plateaus and
sures ofclais frequency have been difficilitto anticipete
and measure, but the long-term tred hes been up,” 85
Hurley. Size of claims alsd iBan inportant aost fadtor, bur
cbllaramounts insstderats have bi. n inoessig Inamore
predicteble fashion over tine.

No-fault alsowould take most casci out ofcourt and
make nallpracticea trarsaction between irsurerand clainent.
Advocates claim that thiswould aut lecpl asts- which are
enormous. For exarple, according to the Insurance Ser-
vicss Office, lecpl defarse asts for insurers alone acoount-
ed for 14 percent of total tortasts in 1992.

However , wwperience inFloricaand Virginia, where no-
fault for dstetric s salready inplace, docs noc show
aistantially reduced asts or kess need for lepl aoureel.
Says Bovbery, “Bveryonewho usci the no-faullt system in
Horidcaand Virginiacoreults a laner.”

Other gotians east. A proposal by Jeffrey O Tarell,
professor at the Uninersiity oPVirginia Schooll ofLaw, seds
amiddle way between ro-faultand statisquo. He would
sorten the processand laner aosts through an earty offer
of payment ofnoneconomic
0 Tamrell sbluit about hsdlsgstwnh the aunrent
state of difans. “Medical malpractice isa nightmare ofuse-
kssaradaity,” he sas. Honvever, accordingto O Tarell,
the system snot axsistatly biased agairst defadants.
Most proposed dages, on the other hand, inaricbly fa-
vor the defedbnt. dstice- asvell ssplitical relity- re-
quires berefits Tar die plaintiffasvell.

“Reform requires a quid pro quo,"" says O Tarell.
“Yhi le theAcademy hes desaribed quite luddly the gotias
for takeanay reform, such measures could not get through
Congreﬁs without belng o watered down as to be mean-
ingless,” sas0 Tarell. “True reformshould inoheafar
trace: making itessiar for clainants to be paid, but paying
them ks, as under workers corpensation hws. "

An Offer You Can tRefuse

0 Tomrel 15 idss nave found sponsorshiip on Ceprtoll Hil-
A kil introduoed inthe 104th Congress by Sen. Mitch Me-
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Connell (R-Ky.) would create an carly-offer plan for all tort
claims, including medical malpractice. Under the proposal,
adefendantin a personal injury claim is given the opdon of
offering payment to the injured party within 180 days of
the claim. The defendant purchases for the claimant acom-
prehensive major medical insurance policy that covers med-
ical expenses, rehabilitation, and lost wages beyond monies
received from collateral sources. In add ion, reasonable
hourly fees for the clamant’* attorney would be paid.
Claimants who are offered such a settlement within 180
days of the claim would be obliged to accept. This won’t
get egregious medical offenders off the hook, however. A
normal tort claim could be pursued for noneconomic dam-
ages, but with a higher-than-current standard of evidence.

Medical malpractice k a mcj&mnre ol
useless circularity.

The plaintiff must prove that the medical provider’s mis-
conduct was wanton or intentional.

Because the defendant would not be forced to offer a
settlement, physicians and their insurers could take their
chances in court in the case of bogus claims. However, the
risk might be too great. O’Connell cites a prominent med-
ical malpractice defense lawyer who estimates that he’d make
an early offer in 200 ofthe his firm’s 25C current cases. So
the balance is tipped toward the defendant, but not with-
out providing a substantial benefit to the plaintiff: Timely
resolution and quick serjement.

The limit on legal fees would discourage what O’Con-
nell calls “the unconscionable abuse o f the system by some
members of my profession.” Among other criticisms, the
Virginia professor points out that contingent fees are often
not truly contingent on risk. Attorneys take the same set-
tlement percentage from open-and-shut cases as from com-
plex cases, a practice that subsidizes work on failed litiga-
tion and which O’Connell denounces as an illegal tax on
deserving claimants.

Hurley gives O 'Connell’'s proposal a mixed review. “To
its credit, the carly-offer plan is not mandatory for defen-
dants, which leaves the tort system in place to challenge
claims perceived as nonmeritorious,” says Hurley. He also
notes that periodic insurance payment to claimants allows
compensation to be made as costs are incurred, eliminating
the burden of large lump-sum payouts. Also, O’Connell’s
plan emphasizes two fundamentals that the Academy report
identified: mandatory recognition ofcollateral benefits and
controlling noneconomic damage costs. In feet, the O’-
Connell plan eliminates consideration o f noneconomic dam-
ages altogether unless the case goes to court.

However, Hurley notej, the periodic paymenc plan the-
oretically would have to remain in force for decades. Will
claimants be out in the cold after the disability policy lim-
its are reached, or will the insurer fice unlimited exposure?
Another concern: Like no-fault, the early-offer plan could
give incentives for unmerited claims. Insurers may pay a
doubtful claim rather than incur expensive litigation costs
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and risk alarge judgment award. In adilition to increased
costs, Hurley worries about a basic question: “Is it the right
message to send to individuals who think doctors and in-
surers have deep pockets? The system may have practical ad-
vantages, but in terms of equity, it is hardly fair."

No matter which remedy is tried, no action will slash pre-
mium costs immediately, Hurley cautions. “Tying tort re-
form to premium reductions, as has been done in some
states,, is unrealistic,” he says. “There is little evidence that
the cost savings can be translated directly into lower costs
for heallit care providers. More likely, reform will slow the
rate of premium cost increases.”

The course of reform will be determined by elected of-
ficials at the state and federal levels. The debate will be long,
no matter which option—if any—is approved. In the mean-
time, the cost of inaction continues to be passed on to the
public in the form ofincreased meaical fees and reduced
services.

By working together in recent years, insurers and health-
care providers have begun to bring medical spending un-
der control. Effective medical malpractice reform is one way
to keep the moir-mtum going. D

Cntingeoes  JanuanyFeruary 197 8
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March 10, 1997 PHONE 907-562-41*2

Mr. Gene Therriault
Co-Chliman. House Finances
State Capitol, Room SI7/IS
Juneau, A*. 99801-1182

Dear Representative Therriault:

I’m wrii:ing this letter to encoumge your support of tort reform. | appreciate the efforts
that you expend on our behalf. As you may know, | was instrumental in founding the
orlglnal tort reform effort in Alaska, called the Citizens' Coalition for Tort Reform. We
got some tort reform established in 1986, and were successful in getting the initiative on
the ballot in 1988 Clearly not enough was done. Representative Porter's SSHB58, will

certainly go a long way towards solving the problems that present us.

While h may be true that in 1976 only doctors and other small groups were affected, it is
now the case that absolutely everyone in Society is affected. | most recently had a
conversation with Orin Seybert of Penninsula Air. They had the unfortunate occurrence
of an aiiplane disappearing with its passenger on board. The passenger's economic value
is computed to be more than one million dollars. Unfortunately, Orin is in the unenviable
position of being completely unable to obtain more than one million dollars in insurance.

It is not only the cost interests of insurance, but tbe availability, that often affects decisions

of busit wses and professions in the Siute of Alaska.

Mr. Jim Jordon, w/:the Alaska State Medical Association, has been kind enough to
forward two articles which I would like to bring to your attention, They are written by the
American Academy of Actuaries. Once in my life | wanted to be an actuary, until | found
out how little contact actuaries have with their fellow human beings Having said that,
they are very excellent at analyzing numbers in a dispassionate way. This analysis would
appear to confirm what many of us have been thinking and saying for a long time.
MICRA Reform in California has been demonstrably effective. California doctors now
pay less lor the same level of malpractice insurance than Alaska Electors pay. No one, |
think, would believe that Californians are less litigious than Alaskans. It simply shows the
effectiveness of the Tort Reform legislation passed in 1975. The article also points out
that tort reforms are ineffective when passed piece-meal. We have heard numerous
arguments over the years that ton reform should be incremental, that we should do a little
bitat/ *. | for one have resisted those arguments because every time a small piece of
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Ie%i_slation has passed; everyone says tort reform is done, and since it’s a controversial
subject, they ‘ont want to touch it again for the next four, five, or ten years. Meanwhile
it's like having a bucket with ten holes in it, and one hole is plugged, the bucket still leaks

at a very rapid rate.

A cap on non-economic damages, the prohibition of recovering from collateral sources
and mandated structured perlodlclpayments, are key elements to this tort reform. The
MICRA Legislation included limitations on contingent fees. The pro-active way of
making that statement is that in effect, more money is left for the truly injured client. The
point is made in these articles, however, that that contingent fee is usually a fixed sum of
money, regardicsr, of risk involved in the case. A truly contingent tee would take less
money from a case that was an open and shut case, as opposed to those in which there
was considerable doubt. |can assure you that the standard Practwe)n the Alaskan Legal
Community is to take a fixed percentage ofthe case, regardless ofrisk. Those trial
attorneys who are fortunate e_nou%h to be in the position ofhaving the "Oh mY God" case
come through the door, are virtually assured of being millionaires as the result of the
outcome ofa single; case. That seems a little unbalanced

I'm enclosing, for your perusal, tut analysis of a case that occurred in Alaska in 1987.
Essentially Mr, Justice was involved in a bar fight, presented himselfto th* Emergency
Room at Alaska Regional Hospital, which subsequently has become Columbia Hospital
He was thoroughly examined and sent home. He returned almost exactly 24 hours later,
in the early morning hours, and was again examined and no material findings were
produced. He then'left to go tc California. He was extensively evaluated in California,
Including CAT-scans and MRTs, for persistent headaches, and'was admitted twice in
California with no findings noted. On the third admission, he presented with symptoms of
a cerebral hemorrhage, and was subsequently discovered to have a Berry aneurysm, which
IS a congenital malformation that he had prior to his creation in tite bar. It is _
BOtEV\tIOIEthy that he left Alaska neurclogically intnct, with the appropriate measures having
een taken.

He elected to sue in California, which by then had enacted the MICRA Reform mentioned
inthe previous part of this letter, As &result of that, (here was a cap on ncn-economic
d_ama?_es. He had mandated periodic payments for his economic damages. There were
limitation on the amount of money that the attorney could recover, and he had no
collateral sourer at that time from which to recover.

After having received the benefit ofthis life-time benefit in California, he returned to the
State of Alaska. He sued the doctors and Alaska Regilonal Hospital, and shortly before
trial, dropP_ed the docto;$. Thejury was neVsr permitted to know that he had received full
compensation under the California Micra Act. The #ury returned a verdict of "guilty", and
assessed dama%es. We have enclosed an analysis of these damages, with those paid by
California on the left, and those paid by Alaska on the rijjht. You can see clearly that the



W
9075639824 DAVID U MCGUIRE MD PAGE

03/12/1-397 09:59

Pag* 3 - Gen* Therriault

cost to settle the same case in California was one-third o fthat Il Alaska. Another way of

stating it is, that Alaska heahh care consumers pay three times as much to injured victims

as California health care consumers do. In the end, all the money comes from the patients

or their payors. This is a dear and egregious example ofwhy collateral sources need to be

limlcd. You will hear time and time again that "Tort Reformers” are trying to rig the Jury
system. Nothing could be father from the truth. We'd simply like the Jury to know the

whole truth and nothing but the truth, and if that were the case, we believe that they

woufd come to a sensible verdict.

| appreciate the opportunity to present you with this information, and | would be most

happy to discus* any part ofit. (I have reed the Justice file, including the examinations in

the E R. myself; and therefore | can promise you that it did happen as indicated.)

D /M :li

cc: Brian Porter
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In November of 1987, MICA went to trial on the Justice V. Humana Hospital Case.
MICA insured each of the three defendants including the hospital on a “tail” policy purchased
when Humana brought Community Hospital. The two physician defendants were dropped the
day before trial by the plaintiffs attorneys and the hospital became a single defendant.

CASE FACTS:

Justice was seen in the emergency room on two occasions in May of 1982 for injuries
received from a fall in an Anchorage bar. The visits were both in the middle of the night nnd 25
hours apart. 48 hours later the patient presented himselfto Los Angeles County Hospital where
he was admitted and discharged the next day. He was admitted yet again five days later,
discharged and finally readmitted twelve days later comatose with a right sided hemiplegia.

LEGAL ACTION:

Separate suits were filed in California and later in Alaska. L.A. County made a
settlement with an agreement that if the plaintiff was successful in Alaska, L.A. County could

recover 10 ofthe Alaska award to a maximum of $300,000.

TRIAL RESUITS:

MICA tried to join LA. County Hospital in a joint defense. Certainly they were
responsible for the last and longest treatment. Our court would not allow this and further would
not allow any negligence by L.A. County to be a defense. The outcome was a verdict with the
plaintiff 10% negligent and Humana 90% negligent. The verdict was an award totaling
$1,304,244 with add-ons for prejudgement interest and Rule 82 increasing the award to in

excess of $2,000,000.

TORT REFORM EFFECTS:

The cost to Alaska to pay for the plaintiff who had already received retribution in
California is substantial. Tort Reform legislation would have had an absolute impact onthe
results of this case. Under Tort Reform legislation-

» tk extett of L.A. County’s negligence would have to be considered;

* the percentage of fault for Humana would be affected under joint and several
liability;

* collateral source from the L.A. settlement would have to be offset and;

* a cap on non-economic losses would have impacted the judgement.

MICA feels this is an excellent representation of the positive effects of California tort
reform. Because of the positive effects of California tort reform. Because of our own laws,
Alaskans paid in the extreme for a plaintiff that had been compensated elsewhere. Our analysis
of the Justice case leads us to the irrevocable conclusion that tort reform legislation will decrease

costs to Alf.ika «nd its citizens.
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th Mandated Structured Settlement
California Alaska
(WITH Tort Reform) (W|THOUT Tort RSform)
E)e X)%%SZ 000 pald Total jury verdict $ 1,449,150
cyof42year* Leu plaintiffs 10% comparative

negligence (144.91B)
$75,000 payment on $ 1,304.244
July 1.1995. _

Present value of L A Hospital
$200,000 payment or settlemtmt as of July 1.1985. (210.20 1)
July 1,2005. $ 1.094,043
$400,000 payment on Collateral benefits pursuant to
July 1, 2015. AS 09.55.546(p) (89,378)
Present value of future Subtotal $ 1,004,665

nto total d/u%

verdlct f$201 Prejudemant interest Q 10.5%
a*ofJu yl 1965 perannum from May 30,1982

(date of injury) bi.mugh
Plus cash pay nsmton March 16.1986. 683,534
July 1.1985,

Rule 82(a) attorney fees 171.319
Plus aftome fee* present i !
value*as of July 11965, 130,000
Plus costs 15,000
Subtotal 7578.958 Subtotal $ 1,859,515
Defense cost unk Insurance, Defense fees 501.605
Total §578.958 Total $ 2.381,123

QQE8 TORT REFORM WORK?

The affect of mandated structured settlement*:

InCaliformia, the plaintff received 92.214.000 froms structured settlenent for a present cost of $6578,950.

In Alaska, the pialnteff received $1,859.518 nmth a present cost of *1.859,510.

The prssent cost to health care consumers in Alaska in 3.2 times the anount In Califormia



RUAw-C]

March 10, 1997

Representative Mark Hanley, Co-Chairman
Representative Gene Therriault, Co-Chairman
Alaska State Legislature

Juneau, Alaska 99801-1182

Re: SSHB 58
Dear Representatives Hanley & Therriault:

As Chairman of the Legislative Committee of the Associated

General Contractors. | appreciate the opportunity to
present our views on this very important piece of
legislation. I realize that this is a complex b ill and
therefore | would like to address two issues that are of

paramount importance to the construction industry.

Before addressing these issues, | would like to present an
overall observation as to the problems with the Civil
Justice System in the State. First of all, the Civil
Justice System s a very inefficient system for dealing with
important legal issues. As an illustration of the

inefficiency of the system, Towers Perrin Company analyzed
the distribution of funds to the ultim ate recipient Their
study found that Social Security returned 99% of the funds
received to the beneficiaries, health insurance returned
85%, workers compensation returned 70%, but the Civil
Justice system returned only 50%. A copy of this summary is
attached to this letter. In addition, the findings of the
Governor's Task Force needs to be examined. The structure
of the committee was weighed heavily in favor of the legal
profession and contained no members of the State Chamber of
Commerce, the NFIB, the construction industry, the travel
industry, the trucking industry, the mining industry, the
liguor and food industry, the- hospital association, the
insurance industry and the many other organizations that
have been fighting for reform for many years. The results of
the Task Force were easily predicable and did not deal with
the many concerns of the various organizations. The
findings were at best incomplete and at worst a sham
perpetrated against the many organizations that have worked
so hard to deal with the inadequacies of the current system.
W hile it may be inappropriate to presume that the Task Force
members that were attorneys are biased against significant
tort reform, | have included a copy of a recent Wall Street
Journal editorial that dealt with the anti-business attitude
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bias of the American Bar Association. It is impossible to
determine the degree to which the attitude of the ABA

reflects the opinions of the members of the Task Force, but
the potential issue of vested, self-serving interest should

not be ignored.

In terms of the concerns of AGC, the first deals with
Section 8, the Statue of Repose. In 1992, Schinnerer
Management Services Inc. reviewed four studies which
measured when claims were brought on construction projects.
The studies indicated that a vast m ajority of claims are
filed within six years of substantial completion of a

construction project. (Copies attached) Claims filed more
than six years after substantial completion almost always

involve users of the project. In view of the complexity of
the construction process, it is unrealistic to expect

parties involved in the design and construction of any
project co defend stale claims brought many years after
their involvement with the project has ended. This section
of the b ill does not impose an unfair burden to an injured
party because it allows them to seek redress from the owner
or occupier of the project, the party most likely to be
responsible for the injury and the one in the best position
to have prevented it. The proposed Section provides
protection to some injured parties by tolling the time
period if the cause of action was the result of an
intentional or fraudulent action which contributed to the

cause of action.

In the M atter of Frederick W. Triem, the Alaska Supreme

Court held that
"A five-year statute of I|lim itations governs the filing
of attorney grievances. This reflects a judgment that
five years is the outer lim it of time in which
responding attorneys are able to fairly defend
themselves against charges, given the loss of memory,
evidence, and witnesses that occurs over time.l

I believe that the construction industry faces the same

problems as the legal profession in defending itse If from

suits. Why then should the construction period have a

longer period of time before they are free from Ilitigation.

According to a report of Legislative Research, the 8 year
period would be exceed by only 4 states. In fact, Statutes
of Repose of 3, 4 or 5 years are fairly common in other
states and the proposed time frame of 8 years would seem to
be more than adequate to provide the detection of any
construction and design defects and allow the property owner

to take action to remedy them.

The second area of concern is Section 10, Punitive Damages.
In Alaska, more than 95% of the businesses are classified as
sm all, "mom and pop" firms or companies that employ fewer



than 20 employees. To them the issue of punitive damages is
very serious because punitive damages are not covered by

insurance. The Court System has issued statistics that
indicate that the award of punitive damages is rare in
Alaska and therefore not really a serious problem. What is

overlooked is the fact that these statistics do not report
on the suits that are settled prior to going to Court.
Punitive damages are requested in almost 30 percent of the

civil cases and seem to be used as a means of "entortion" to
drive the defendant to settle prior to trial. Defendants

realize that their insurance company w ill defend their acts
for the original claim but exclude the defense or payment of
any punitive damage awards. Companies are therefore forced

to choose between the belief of their innocence or settling
to avoid the crippling costs of defending the punitive
damages suit should the case get that far. For the sm all
business this is a Hobson's choice. Do you instruct your
insurance company to settle even though you believe that you
are innocent or do you risk your business and savings

defending yourself should a trial for punitive damages be
necessary. Many cannot afford the Iluxury of the gamble and
avoid the risk of losing everything they worked for their
entire life . Such a system is wunfair and we should not

tolerate a system that rewards thf» unscrupulous behavior of
such plaintiffs attorneys"'.

W hile the b ill is complex, it deals with many issues that
are of important to many sectors of Alaska's economy. The
recomme idations of the Governor's task force were also
considered and many v/ere included since they dealt with many

issues that had not been addressed previously. | encourage
your support of this b illand hope thac you can move the
b ill rapidly through yourcommittee so that we can get it

out of the House and overto the Senate.

If | can provide any additional insight into chis b ill
please do not hesitate contacting me.

Sincerely,

Richard C attanach
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Does Not Effectively Serve V|ct|ms
Needs

m |f the tort system isjudged as a method of compensating accident victims for
their losses, it is both inefficient and unfair. Inefficient, because only half - or less
- of the cost goes toward any form of compensation for victims. Unfair, because

many victims receive no compensation at ail.

Source: The Tillinghast Report, Towers Perrin Company
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REVIEW & OUTLOOK

A B A V.

The American Bur Association has
gotten a lot of heat, and deservedly co.
for Its loony forays into non-legul mat-
ters. W hat's the aba doing supporting
abortion rights, endorsing affirmative
action and now calling for a death
penalty moratorium? Congressman
Chris Cox wrote a trenchant article for
the Weekly Standard recently expos-
ing in detail how the ABA's liberal
agenda skews its evaluations of judi-
cial nominees. But another area
where the nation’s largest organiza-
tion of lawyers has gone off the tracks
hasn’t gotten nearly enough atten-
tion—the ABA is actively promoting
an anti-business agenda.

At the same meeting earlier this
month where the ABA adopted the
anti-death penalty plank, its House of
Delegates also endorsed a resolution
on class actions. The resolution favors
making It easier to certify cluss ac-
tions for settlement purposes, and op-
poses a proposal to rein in "coupon"
settlements unless the "litigation's
probable deterrence value" is taken
into account. In other words the ABA
thinks the public is being well-served
by settlements—such as those In the
notorious Ford Bronco Il and airline
price-fixing cases—where the plain-
tiffs’lawyers reap millions while their
ostensible clients collect coupons
worth almost nothing.

Nobody should be surprised, since
the ABA has a long record of opposing
any effort to improve the tort system.
According to a summary compiled by
the Federalist Society, the ABA op-
poses a loser pays rule; opposes any
limits on pain and suffering awards;
opposes a "ceiling" on medical mal-
practice damages; and opposes prod-
uct liability reform. In effect, then, the
ABA wants to let plaintiffs' lawyers
continue extorting billions from Amer-
ican companies.

As if to add insult to (personal) in-
jury, the ABA has also gone on record
favoring a long list of government
mandates on business: universal
health care, protection from discrimi-
nation for HIV patients, the Family
and Medical Leave Act and the like.
The group has even called for the cre-
ation of "a federal agency to advocate
the views of consumers,” a long-
standing Naderiie pipe dream. |Is
there any pio-business idea that finds
favor with the pooh-bahs of the ABA?
Oh yes. there is one: The ABA sup-
ported Nafta.

The ABA resolutions aren't Just
empty words. The ABA has a corps of
paid lobbyists who are authorized to
support the stances taken by Its House
of Delegates. And these lobbyists Were
active In opposing Republican efforts

B usiness

to pass civil justice reform a< part of
the "Contract with America." Who can
forget the AUA president describing
the new COP Congressional majority
m 1995 us "reptilian bustards.”

Some will no doubt say: Well what
do you expect from a bunch ot
lawyers? They want to preserve their
honey pot. so iliey don't want to
change the tort system. A realistic, if
cynical, assessment. But the ABA it-
self claims that it's not merely a spe-
cial pleader for lawyers: after nil. it
somehow finds the moral authority lo
instruct the rest of America on how lo
run foreign and social policy. The
group even has a quasi-governmental
function: It certifies lawyers and law
schools, and regulates their conduct.
The ABA also formally advises the
President und Senate on judicial nom-
inations. By backing the plaintiffs’
bur. the ABA is not only casting doubt
on its ability to curry out these func-
tions fairly and impartially, but It's
also sticking it lo a large portion ot its
membership: lawyers who work for
businesses.

A burich of Fortune run) general
counsels were sufficiently alarmed
about the ABA’s drift that they con-
vened a summit meeting lust year
with the organization's leaders. The
powwow didn't accomplish much. The
ABA. for instance, still refuses to
adopt a proposal limiting contingency
fees endorsed by heavyweights rang-
ing from Robert Bork to Robert Pitof-
sky. This groop wants the ABA. which
already bars “unreasonable” lees, to
stipulate that |It's unethical for a
lawyer to take one-third of a plaintiff's
award if the case was so simple that he
didn't have to do much work or take
much risk. No dice. Apparently the
AOA is more interested in opposing
nuclear v/eapons than contingency
fees, which happen to be the engine
driving much of the liability explosion
ol recent decades.

But then the ABA doesn't believe
there IS a liability explosion. Not long
ago. the group pul out a lengthy pam -
phlet of "Facts About the Civil Justice
System," which claims there hasn't
been an Increase in personal injury
suits. As evidence, the pamphlet
points out that tort litigation has
slightly decreased since 1990. The
brochure tloesn’t bother lo mention
another fact: tort tilings have in-
creased dram atically since 19R4-

Such selective use of evidence re-
veals the ABA'sdeep and abiding bias
in favor of runaway litigation. Given
that slant, it's hard for us to see why
anybody should take seriously the
ABA'sopinionson judges or any other
subject.

TOTfiL P .01
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The statutory time limit for bringing suit is measured from the time at which
the plaintiff could have reasonably discovered the injury. Often States allow
the time limit to run from either the time of injury or the time of discovery,
depending on the nature of the injury.

The maximum period in which a claim can be brought, regardless of whether
the limit is measured from the date of injury or ace 01 the date of discovery.
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SECTIONAL ANALYSIS OF CSSS BLB. 58

Alaska Academy of Trial Lawyers
Alaska Action Trust

The Governor'sAdvisory TaskForce on Civil Justice Reform studied
court statistics on cases in Alaska and heardfrom two nationally
recognized experts on civiljustice reform. Contrary to the stated
needfor H,B. 58, the Task Forcefound that there was no explosion
in the number of tort casesfiled, no evidence of highjury awards,
and no evidence o fsignificant numbers o ffrivolous lawsuits. The
Task Forcefound no evidence of any crisis in insurance cost or
availability, or that tort reform in Alaska yyouldhave any effect on
insuraince ratesfor Alaskans. Thefollowing explains why H.B. 58
neither helps Alaskans nor follows the recommendations of the

Governor's Task Force.

Section 5: Reduces the ability ofthose injured by faulty design or construction to recover for their
injury by prohibiting claims after eight years from completion ofthe construction, even if the negligent
work is not discovered until after then. The Governor's TaskForce did not recommend any changes
to the statute of repose. This provision will prevent local government, school districts and
homeowners from recovering damages for fhulty construction which is typically not discovered until

a fire, roofcollapse or other event occurs long after completion ofthe project.

Section 6: Gives only doctors and other health care professionals special protection when their
negligence injures young children. This section requires malpractice actions affecting children under
six years ofage to be filed by the child’s eighth birthday, even Ifthe effect o fthe doctor’s negligence
can't be recognized because ofthe infant's age. No other person or professional Is given this special
protection. The Governor's TaskForce did not recommendany changes regarding when lawsuits

musl befiledfor injuries to children.

Section 8: This provision reduces the existing cap on non-economic damages. Section 8 not only
limits the non-economic damages which can be recovered for a// claims to $.100,000 in most
alturdons, but also does not allow non-economic damages to exceed $500,000, even when someone
is quadriplegic and has suffered permanent brain damage. Current law at ’mjast allows the cap to be
exceeded whan injuries are serious The Governor's TaskForce didnot recommendreductions to the
cap on noneconomic damages because this only harms those who are most severely injured

Sedtiocdl Am])]/sis' CSSHU. 38
Muvbl3,19S 3 -
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Section 9: This section changes tho current legal definition for punitive damages by eliminating
reckless conduct aa the basis for an award of punitive damages. This means that punitive damages
cannot be assessed against a drunk driver and could not have been assessed against Exxon for the oil
spill. The Governor's Task Force did not recommend any changes in the definition ofpunitive

damages.

Section 10: Section 10 places an absolute cap on punitive damages regardless of the wealth of the
wrongdoer or tho nature of the wrongdoerZ; conduct. This section also requires 50% of punitive
damages to bo deposited to go to the state.- This section only benefits large multi-national
corporations, like Exxon, against whom a punitive damage award of $600,000 would have no effect.
Theproposal ofthe Governors Task Force onpunitive damages allowedfor consideration ofthe
financialgain ofthe defendant and did not recommend thatpunitive damages go to the state.

Section 11: This section reduces all damages an injured person might receive by a federal income
tax rate, even though these damages are not taxed under state orfederal law, This unfair provision
means that an injured person’s recovery is automatically reduced 2Q%0Q%. No suchproposalwas

made by the Governor's Task Force.

Sections 12 -14; Force an injured person to accept any damages which are awarded for past rnjuiy
as installment payments i0 bo paid over time in the future. This takes away the choice of injured
Alaskans to decide for themselves whether periodic payments are fair, or meet their needs. This
proposal was rejected by the Governor's Task Force.

>

Section 15: This section requires ajury to reduce the damages an injured person can receive by the
amount of insurance payments the person has received for the injury, or might receive in the future.
The Governor's ThskForce concluded that such aproposalwouldincrease the cost o finsurance and
rejected the idea. This provision in HB 158 will only make trials more time consuming and

complicated.

Sections 16 - 19: These sections allow responsibility for Injury to be allocated to a person or
corporation which is not even brought into the lawsuit or into the courtroom. This means that
someone at fault can shift blame to an "empty choir" without the jury ever hearing evidence to the
contrary. The Governor's Task Force rejected thisproposal because innocent victims might be
deniedfull recovery. Section 19 even allows punitive damages to be allocated to someone who Is
not in the courtroom.

Section 21: This section forces injured persons to guess about the outcome oftheir case with near
certainty at the risk of having to pay all of the defendants' actual attorneys fees. This section and

SccttortaJ Aimtyii* of CSSSH B . 58
March 13.1997 '
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Section 16 encourage a negligent defendant to delay disclosing actors who may be at fault, The
changes 10 Section 21 areJar harsher to victims than the recommendations about offers o fjudgment

made by the Governor's Task Force.

Other Sections make it more difficult for those injured to have experts testify on their behalf (Sec.
20); give special protection to hospitals (Sec. 35); limit attorney fee recovericsjn punitive damage
cases (Sec. 34), and make trials more complicated (Sea, 49). None of these changes were

recommended by the Governor's Task Force.

Sectiors! Ahyife OFCSSSHB 58
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TESTIMONY IN SUPPORT OF HOUSE BILL 5t
PRESENTED BY KAREN COWART, GENERAL MANAGER
MARCEM, 1997

THANK YOU MR. CHAIRMAN AND COMMITTEE MEMBERS FOR
PROVIDING THIS OPPORTUNITY TO SPEAK IN SUPPORT OF HOUSE
BILL # 58. MY NAME IS KAREN COWART. | AM THE GENERAL
MANAGER OF THE ALASKA SUPPORT INDUSTRY ALLIANCE. THE
ALLIANCE IS A NON-PROFIT TRADE ASSOCIATION REPRESENTING
A BROAD-BASED MEMBERSHIP ENGAGED IN BUSINESS WITHIN
THE OH, GAS AND MINING INDUSTRIES. OUR MISSION IS TO
FOSTER AND PROMOTE THE SAFE AND ENVIRONMENTALLY
SOUND DEVELOPMENT OF NATURAL RESOURCES, AND TO
ENHANCE AND STIMULATE THE BUSINESS CLIMATE FOR OUR
300+ MEMBERS. WE ARE COMPRISED OF OILFIELD SERVICE
COMPANIES, TRANSPORTATION, WHOLESALE AND RETAIL
SALES, PROFESSIONAL SERVICES, AND PRIVATE CITIZENS.

OUR 1997 LEGISLATIVE PRIORITIES CONTAIN ONLY THREE
ISSUES:

t CONTINUE TO CLOSE ALASKA'S FISCAL GAP;
SUPPORT LEGISLATION THAT PROMOTES SOUND
DEVELOPMENT OF OIL AND GAS; AND

. SUPPORT THE PASSAGE OF COMPREHENSIVE TORT
REFORM

FOR REVIEW, | HAVil ATTACHED A COPY OF OUR

LEGISLATIVE PRIORITIES PAMPHLET.

tlaaka Support Industry SHianot
..lor rpapaatllit dvvalapmrrl at Alatka'i Gli, Gil A Miami Ret*arm



WE ARE COMPETING IN TODAY’S MARKET ON A GLOBAL BASIS.
IF ALASKA AND OUR INDEPENDENT BUSINESSES ARE TO MEET
THE DEMANDS OF THIS GLOBAL ECONOMY, WE BELIEVE WE
MUST STABILIZE OUR ECONOMY THROUGH FISCAL RESTRAINT,
A BALANCED BUDGET AND A HEALTHY ENVIRONMENT FOR
BUSINESS. COMPREHENSIVE TORT REFORM LEGISLATION IS A
CRITICAL COMPONENT NECESSARY FOR OUR FUTURE.

THE COST OF LITIGATION AND LIABILITY INSURANCE HAS A
DRAMATIC IMPACT ON BUSINESS- BOTH LARGE AND SMALL.
THE EVER-INCREASING PRODUCT LIABILITY, PERSONAL INJURY
SUITS , AND UNPRETICTABILITY OF DAMAGE AWARDS HAS
CAUSED COSTS TO SOAR.

OVER THE YEARS THE TORT LITIGATION SYSTEM HAS BEEN
INCREASINGLY CRITICIZED BY MANY PUBLIC AND PRIVATE
SECTORS. EFFORTS TO INSTITUTE CHANGE TO REDUCE
OPPORTUNITIES FOR ABUSE, HOWEVER, HAVE
BEEN HINDERED FEARING A CHANGE IN THE SYSTEM WOULD
NOT ALLOW JUST COMPENSATION FOR INJURY.

LIMIT NON ECONOMIC DAMAGES.

« PROHIBIT PUNITIVE DAMAGES UNLESS MALICE OR
CONSCIOUS ACTS SHOWING DELIBERATE DISREGARD FOR
ANOTHER PERSON CAN BE SHOWN.

 LIMIT PUNITIVE DAMAGES.
* ALLOW JURIES TO BE INFORMED ABOUT AWARDS ALREADY

COLLECTED BY CLAIMANTS FOR THE SAME INJURIES.
 ALLOW COURTS TO DECIDE EACH PARTY’S SHARE OF

DAMAGES.

« PROVIDE MONETARY SANCTIONS AGAINST ANY ATTORNEY
IN CIVIL CASES FOR FILING FRIVOLOUS, UNNECESSARY,
AND/OR LEGALLY DEFICIENT PLEADINGS.

« BAR DAMAGE SUITS IF INJURIES WERE RECEIVED WHILE
COMMITTING A FELONY.



« ESTABLISH GUIDELINES FOR THE QUALIFICATION OF EXPERT
WITNESSES.

WE BELIEVE THE ABILITY TO RECOVER COSTS AND DAMAGES,
TO 3E MADE WHOLE, SHOULD BE PROTECTED. PUNITIVE
DAMAGES SHOULD BE CAPPED BY AMULTIPLE OF ACTUAL
DAMAGES, AND ASSESSED WHEN WILLFUL NEGLECT OR
MALICIOUS INTENT IS PROVEN IF THE INTENT OF PUNITIVE
DAMAGES IS TO PUNISH RATHER THAN REWARD, IT WOULD
FOLLOW THAT APORTION OF THE PUNITIVE DAMAGES COULD
BE ALLOCATED TO THE STATE.

WE AGREE WITH THE GOVERNOR THAT ALASKA NEEDS TO SEND
THE GLOBAL MESSAGE THAT WERE "OPEN FOR BUSINESS". THE
ALLIANCE BELIEVES COMPREHENSIVE TORT REFORM IS A
POSITIVE STEP TOWARD IMPROVING OUR BUSINESS
ENVIRONMENT IN ALASKA

THE ALASKA SUPPORT INDUSTRY ALLIANCE STRONGLY
SVFTORTS HQUSF PUL W
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1997 Public Policy Priorities

Continue to Close Alaska's Fiscal Gap

Develop Legislation to Encourage
Oil and Gas Exploration,
Development, and Production

Develop Comprehensive
Tort Reform Legislation
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Continue to Close Alaska’s Fiscal Gap

Alliance members believe the health of Alaska’s economy will be better served by closing the
state’s fiscal gap and balancing the budget. Well defined fiscal restraint will provide a stable
environment that allows businesses to plan for the future with confidence. It will encourage and
promote business development and economic investment.

Our Legislature and Administration have made solving the state budget gap a priority. They have
rallied to the concerns of the people of Alaska. Fiscal responsibility is a priority! They realize
their obligation to provide . ntable economy in Alaska. State revenues depend on substantial
private investments that will aid in closing our fiscal gap without the threat of imposing new taxes
or fees. Such investments in our natural resources will fuel the economy and provide Alaskans

with jobs.

The Alliance supports this commitment to close the fiscal gap and balance the budget. We believe
this action is necessary to insure continued growth in the days of declining oil revenues

A successful fiscal plan will require the state to develop and execute its budget without depleting
its cash reserves. The Alliance will oppose any efforts to fill the fiscal gap by imposing .>ew taxes
or fees without the prior implementation of substantial spending reductions.

The Allianee supports the aggressive implementation o fa balanced budget We
believe faat this issue should be thefirst order o fbusiness and the highest
legislative priorityfor Alaska!



Develop Legislation to Encourage Oil and
Gas Exploration, Development, and Production

Since Alaska must compete for petroleum and mineral investment dollars with other states and
nations, our leaders must continue to devise attractive and innovative programs that will
encourage environmentally safe exploration, development, production, and sales of Alaska's ail,
gas, and mineial resources.

The state must realize that oil and gas development presents unique economic opportunities that
can continue to be a viable source of revenue to the state. Continuing to explore incentive
programs, regulatory review, and the permitting process are integral to the encouragement of
investment in Alaska.

The Alliance believes new innovative oiland gas exploration development
programs will benefitAlaska and Industry by increasing state revenues and
creatingjobsfor Alaskans.

Develop Comprehensive Tort Reform Legislation

Government officials must continue to search for ways to reduce the cost of doing business in
Alaska, including a comprehensive review of liability laws affecting the economics of business.

The cost of litigation and liability insurance has a dramatic impact on busincsses-large and small.
The ever-increasing product liability, personal injury suits, and unpredictability of damage awards
has caused costs to soar. Tort reform legislation will help control these expenditures while
assuring appropriate compensation for persons injured through the fault of others.

The Alliance believes tort reform should:

* Limit noneconomic damages.

« Prohibit punitive damages unless malice or conscious acts showing deliberate
disregard for another person can be shown.

* Limit punitive damages.

4 Allow juries to be informed about awards already collected by claimants for same
injuries

* Allow ;ourts to decide each party’s share ofobligation.

* Provioe monetary sanctions against any attorney in civil cases for filing frivolous,

unnecessary, and/or legally deficient pleadings.
» Bar damage suits if injuries were received while committing a felony.

4 Establish guidelines for the use of expert witnesses.

The Alliance believes comprehensive tort reform is apositive step toward
improving the business environment in Alaska.
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Representative Gene Therriault
State’ Capitol
Juneau', Ak 99801-1182
Dear Rep Therriault:
This letter is to support HB 58. | am writing you because

| understand your conunittee is soon to have a hearing on it.

Besides Penair, | have been delegated by the Alaska Air
Carriers Association to work towards the approval of HB 58.

The Alaska Air Carriers membership i* well over one hundred
cir carriers throughout the State, all the way from Alaska
Aiirlines to the smallest one aircraft operator. | can not think
of any significant airline that does not belong.

There are over 200 communities throughout the State that
are not on any road system, thus are totally dependent on our
collective services for all their transportation needs.

We are being greatly impaired by a lack of insurance
underwriting capacity. The problem dramatically escalated
a little over two years ago when the BAIG (British Aviation
Insurance Group) made a corporate decision to cease writing
commuter airline insurance in Alaska. There is now no
underwriter in Europe, including Lloyd's, that will touch us.

This is a direct result of the knowledge that Alaska has
a potential for the.highest punitive damage awards in the nation,
second only to Alabama,

The plaintiffs attorneys will tell you that relatively
few cases go to jury trial, and when they do the amounts awarded
have not been excessive. There are answers for both statements.

Most cases are settled out of court because, for example,
a death loss with an economic value of two million dollars will
be settled for four million because the defendants are well
aware they ri3k a much higher award, maybe eight million, if
it get? to a jury in Alaska: This is poGGible even without
any finding of gross negligence or willful misconductl So the
result was it still cost the defendant (underwriter) twice as
much aa it should have.

Penair ie in the middle of just such a scenario. The
initial letter from the plaintiff attorney estimated economic
damage of 2,8 million, then brags that ho should be able to
get 12 to 16 million in punitives, if it gets to a jury!

PenAlt?« 4451 Aircraft Drive * Anchorage = Alaska « 99B82 *(907) 243-2485 = Fax 243-6848
Prrinua Avay*, Inc. DBAFENAM



PAGE TWO

As to tho past awards, | suspect the only cases that do
get to the trial stage are the ones where the defendant has
A strong case.

Most of us mid-sized carriers traditionally carried twenty
million dollar CSX (combined single limit) passenger liability
coverage. But since the BAIG pulled out CSL is not available
at any co3t. Penair has been limits' to one million per seat
for the last two years, and our cost for the last renewal was
over three million dollars annually, or ten percent of our gross
revenue! Many of the smaller carriers have only five hundred
thousand per seat, and some only one hundred fifty thousand.

If HB 58 is passed, it will actually make more money
available to compensate a citizen hurt or killed in an aircraft
accident. That is because underwriters will make higher limits
easier and cheaper to obtain. Consider a one-plane operator
with one hundred fifty thousand per seat, when he crashes and
kills someone there are no other assets, so no matter what the
economic value is there is no other money available.

In the Penair case, the economic value alone is higher
than our insurance available, (and there la no evidence of gross
negligences on our part). A direct result of that is v/io hove
examined our customer base to see where we may be exposed. In
other words looking for high value people, if you will. we
have actually refused service to some such customers, so some
companies ability to do business In Alaska is being restricted
by this insurance problem.

Enclosed are copies of my correspondence regarding this
situation, as well an a resolution passed by the AACA general
membership at our recent convention.

We will certainly appreciate any assistance you can give,
believe me HB 58 will go a long way towards benefiting anyone
in the State who has to use aircraft services.

Very truly yours

Orin D Soybort
President

Enclosures (4)

CC. Hep Porter
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ALASKA AIR CARRIER8 ASSOCIATION

RESOLUTION 97-1

. RESOLUTION supporting sponsor substitute for HB58.

WHEREAS, the gur ose for State involvement in aviation is to
promote, encourage and develop aviation, {AS 02.15.010); and

. WHEREAS, Alaskans rely on the aviation industry as their
primary transportation squrce for persons, mail, food, shefor, health
care and goods and services In general; and

WHEREAS. in the past decade the Alaska aviation industry has
made sqnlflcant progress and mvestment in develoPlng a system
which better meet* :he transportation needs of our vast state; and

WHEREAS, b> commercial air carrjer industry in Alaska is
_suffer,ln,% from a_ la* of Insurance underwrltlng[, capacity with
Insufficient limits of Hablilty to compensate Injured paties,

WHEREAS, qassage 0[)this binlfm/\/ebenefit the travelingepublic

bR/, al wm([; more funds"to gava| le tq pJoH]erl compensate
Injured parties for economic and non-economip damages,

THEREFORE SE IT RESOLVED, the Al Air Carriers
Assomalt-!on supports passage oF sponsor subsﬁtute ﬁg%

.03



JURY WEIGHS MAN'S CLAIM OF EAR DAMAGE

By LIZ RUSKIN
Daily News reporter

A man who was a passenger on a 1990 flight to Prudhoe Bay is
asking an Anchorage jury for more than $13 million in damages for
injury to his ears he says he suffered because the plane's cabin
was not properly pressurized.

Mickey Barrett, now 50, was a welder but says he can't work
because of a ringing in his ears, dizziness and balance problems.
He claims the injuries resulted from a descent into Deadhorse on
Christmas Day aboard a Convair 580. He is suing Era Aviation, the
operator of the charter flight.

His lawyer, Andrew Kurzmann, told a Superior Court jury during
closing arguments Monday that the injuries cost Barrett his job,
his family, and his ability to relate to his young son. Era
Aviation has stripped Barrett of his dignity and self-respect,
condemning him to a sad, lonely life for his remaining years,
Kurzmann said.

But Era's lawyer said Barrett's problems aren't related to the
flight. The crew, attorney Robert Richmond said, noted nothing
unusual in the cabin pressure, and there's no reliable evidence of
problems aboard the flight.

"At no point during the flight... was there ever any complaint
made,"” Richmond told the jury.

Barrett's trouble began before he got on the plane, Richmond
said. He had already separated from his wife, and he'd received a
job evaluation that said he had difficulty concentrating on his
work, Richmond said. Barrett also had a cold and an ear infection
when he got on the plane, the lawyer said. When you have a cold,
it's hard for your ears to handle flying under normal pressure
conditions, and they will hurt, Richmond said.

Several of Barrett's co-workers were among the 40 passengers on
the plane. A couple of them corroborated his claim in court. One
woman who was on the flight testified that the pressure felt as if
someone had put a hose in her mouth and turned it on.

Kurzmann said Barrett bears the hallmarks of an injury to the
vestibule of the inner ear: vertigo, hearing loss, pressure,
ringing.

"He plays the radio 24 hours a day just to (mask the noise,)"
Kurzmann said.

Richmond pointed out that Barrett continued working for the two
weeks following the Dec. 25 flight, then took two weeks off in
Oklahoma. When he returned to the North Slope, he was fired from
his job with Atlas Wireline for smoking a cigarette in a room



where explosives are stored, Richmond said. Then he returned to
Oklahoma and applied for unemployment compensation, claiming he
was fit and ready to return to work, Richmond said.

Kurzmann asked for punitive damages equal to one year of era's
profits. As for assigning a value to Barrett's pain and suffering,
Kurzmann said he once heard a seasick angler offer a skipper $200
to turn the boat around and return to the Homer harbor. Using that
analagy, Kurzmann argued the jury should make Era pay $200 a day
for the 25 years of Barrett's remaining life expectancy.

The jury began its deliberations Monday afternoon.
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March 7,1997

The Honorable Brian Porter
Alaska State House of Representatives
Capital Room 216

Juneau, Alaska
Re: CS SSHB 58 (Judiciary) (Tort Reform)

Dear Representative Porter

You requested my comments on various items in the current version of the tort reform bill, CSSSHB 58
(Jud) (“HB 58™), which 1 believe represent drafting errors and are not necessarily consistent with your
intent, as expressed in your testimony and comments in the House Judiciary Committee.

In addition, I would like to |"Ke this opportunity to set out several of the significant policy concerns raised
by this bill. As I testified before the Judiciary Committee, | firmly believe that the bill developed by the
Task Force and introduced by the Governor represents an effective, comprehensive, and meaningful
approach to tort reform. That bill was arrived at after several comprehensive meetings, a great deal of
debate, and with the input and research of experts in the field. It is the product of significant compromise
on the part of representatives of all competing interests in this debate, and it is, quite frankly,
disheartening to have this product cast off without appropriate legislative consideration. To the extent HB
58 differs from that approach, these differences generally tend to be poorly conceived and represent
extreme views, contrary to public policy and the interests of most Alaskans.

Technical Issues:

Section 5: Statute o( Repose. In previous versions of the tort reform legislation, the statute of repose
proposal has included a provision permitting a contractual override of the time limit, an exemption that
I understand the state and several municipalities routinely rely upon. At the hearing, you indicated that
this was intended here. However, it is not included in the language currently in the bill, and there is some
concern that without it a contractual override is impermissible.

Section 6: Special Statute of Repose for Minors. You stated that the intention of this change is to
impact the statute of limitations for minors, not the statute of repose. But as drafted, it is a limiting statute
of repose, more restrictive than the general one for adults contained in section 5. It is, in short, anti-
children, and the Department of Law believes that it is very likely unconstitutional on that ground.



I think that; this change is unnecessary and that your concerns are already addressed in the bill. The
general statute of repose of eight years would be applied to children as well as adults irrespective of the
statute of limitadons, meaning that a child’s cause of action for birth injuries would be extinguished at
age eight To make sure that this would be the court’s interpretadon, you could even make an amendment
to AS 09.10.140 to clarify that the tolling of the statute of limitations for minority does not extend the

statute of repose.

Section 9: Standard for Punitive Damages. The phrase being inserted should say "deliberate disregard
of another person's rights"” instead of “deliberate disregard of another person.” This is consistent with the
case law, as most recendy expressed in the Chizmar case.

Section 11: Taxes on Award. 1 believe this secdon, allowing a defendant a deduction for taxes that
would otherwise be payable were the award taxable, should only apply to damages for tradidonally
taxable compensatory damages, such as damages for lost wages. It should not apply to compensation for
medical costs incurred. As written, a verdict for medical reimbursement only could have a deducdon
applied, leaving the vicdm without full compensadon for his medical expenses.

Section 15: Collateral Benefits. The last sentence in proposed AS 09.17.070(b), which allows a
plaintiff to submit evidence of payments made for the purchase of the collateral source, is apparendy
meaningless and probably should be removed. Under (a) and the first part of (b), the amount paid by the
collateral source is automadcally deducted from the judgment, irrespective of the amount paid by the

plaintiff for the benefit.

Sections 20: Expert Witness Qualifications. This section is unclear and needs substantial work. Is this
section targeting medical malpractice, or all professional malpractice? And who is a “professional”; is
the term linked to licensure (e.g., barbers and hairdressers, architects, marine pilots); does it include
attorneys? And since Alaska does not have any such thing as “board certification” (in most profession,
that is done by private associations), what is meant by “recognized by the state”? If this contemplates that
the Division of Occupational Licensing will be required to evaluate and "recognize” various professional
associations’ certification programs, it will require expertise and analysis far beyond that which the
division currently has, and there will be a substantial fiscal note attached to this bill.

This section is also troubling in its application. When the Task Force reviewed these concepts, Dr.
Wilson noted the problems associated with its implementation in a state as small as Alaska. For example,
he stated that there are only three neurosurgeons in Alaska, and two are partners. Thus, if any one of the
three is involved in a lawsuit, the pool of available experts is either one or two, they will certainly have a
conflict of interest, and they may be unwilling or unable to testify. Under current law, the other party
could hire an internist or other surgeon to testify. But if this provision is adopted, the only option would
be to find a “hired gun” from Outside, which even you have admitted is not a desirable situation.

The solution is really quite simple: remove proposed AS 09.20.185(aXI) and (3), but leave in (2), thereby
requiring that the expert be trained and experienced in the relevant discipline, but not necessarily

“licensed” or “board certified.”

Significant Policy Concerns:



Sections 5 & 6: Statutes of Repose. As you know, Governor Kriowles vetoed last year’s ton reform
legislation,, stating that although he supports meaningful tort reform, it must preserve the ability of
Alaskan victims to be compensated for injuries caused by others. Nothing flies in the face of this goal
more than statutes of repose, which can cut off a person’s right to compensation even before they are
injured. Such statutes are likely ’nconstitutional and certainly bad public policy. As discussed above, the
special, shorter statute of repose for children is particularly troubling. In addition, the exceptions for
“fraud or collusion” of parents or guardians will likely lead to litigation between parents and their
children, and against the state in cases where die state has (or had) custody of the injured child.

Section 8: New Cap on Noneconomic Damages. These proposed caps on non-economic damages are
irresponsibly low, designed to penalize not the victim of a minor injury (who will be fully compensated
in any event), but only those severely injured by another’s wrongdoing. Furthermore, the exceptions for
spinal injuries are irrational; why should someone have a higher cap if one loses the use of a limb due to
a spinal injury, but not if the limb is cut off? Why is the use of one arm deemed more serious than the
loss of one’s sight? | believe that if the legislature is going to impose a graduated scale of caps, either the
application of the scale to individual cases should be left with the jury, as under current law, or the scale
has to bear some rational relationship to die severity of the injury, as is done under the workers’
compensation system. Finally, it must be noted that empirical studies have demonstrated no connection
between the existence of damage caps and the amount paid for liability insurance rates.

Section 10: Punitive Damages. Although much like the proposal put forth by the Task Force, your
proposal has a serious flaw that I believe should be reconsidered. As drafted, the higher caps on punitive
damages would only apply .where prior serious injury had occurred due to similar, profit-motivated,
actions. What is the rationale for the repeat offense requirement? If a person consciously, knowingly,
and maliciously constructs a bridge or a roof contrary to legitimate requirements, simply to pocket the
material or construction savings and in spite of known risks of potential serious injury or death, that

person should not be able claim the lower caps.

Also, the provision for the transfer of 50% of any punitive damages to the. state treasury, although perhaps
reasonable public policy, has a practical problem. Any time a jury awards punitive damages, the state’s
portion becomes simply a settlement fund to be split between the parties. For instance, if ajury awards
$200,000 in punitive damages, the defendant’s attorney will simply call the other party and agree to settle
for $150,000 (splitting the state’s share), with an agreement that the entire amount will be considered
compensatory diunages. | seriously doubt whether the state would ever realize any recoveries under the

provision in this bill.

Section 15: Collateral Benefits. What is the problem that this section is trying to fix? The elimination
of subrogation rights is merely a tradeoff between various insurance companies. To the extent that there
may be savings realized to the property and casualty carriers, they will be at the expense of the health
insurers. In fact, because the state is the largest health insurer in the state (and is moving toward self-
insurance for health), this section may have a significant unintended consequence of raising health

insurance costs and premiums for the state and its employees.

Sections 16-18: Apportionment of Fault. As you know, the Task Force struggled with these issues at
length, eventually rejecting them. Of principal concern is the allowance that non-parties whoarenateven

Subject to the courtsjurisdiction can be found partly responsible, thereby reducing the plaintiffs rightful
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compensation. As Representative Croft pointed out, this section invites abuse by defense lawyers,
making false accusations about any number of non-parties in order to reduce their own client’s

responsibility.

These provisions are especially onerous in light of the proposed changes to the offers of judgment rules.
This best can be demonstrated by example. Assume P sues D for injuries sustained when D struck P with
his automobile. D then claims that the state should be liable because the road was not properly
maintained, or alternatively that the responsibility lies with the Seattle used car salesmen or the Japanese
automaker because the steering mechanism was defective (a good defense lawyer could come up with any
number of possibilities). To the extent that the people D accuses are beyond the reach of the court, such
as the salesman and possibly the automaker, D has a free rein to claim anything. As for the condition of
the road, P is left little choice but to sue the state. The state’s attorney, however, will then immediately
serve an offer of judgment in the amount of $100. P’s dilemma is this: if he accepts the offer and
dismisses the state (because he actually agrees that the state is not responsible), D will continue to assert
the state’s fault, and P will have to try to defend against that position without the state’s help. On the
other hand, if P rejects the offer in order to keep the state in the case, even though he thinks there is no
state responsibility, he risks having to pay the state’s full attorney fees and costs. As the Task Force

rightly concluded, this is unfair.

Section 21: Offers of Judgment Although the goal of encouraging early settlements is laudable, this
section goes too far. It is not uncommon for defense attorneys to expend far in excess of a case’s value,
simply to “prove a point” (plaintiffs’ attorneys do not have the same incentives, so die same cannot
generally be said of them). Our current system, with definite awards under Rule 82 in most cases, acts as
a reasonable but not unfair disincentive to so-called “frivolous™ lawsuits. To create a situation where a
party is at risk for fees far in excess of the potential value of the case makes it virtually impossible for the
small guy to bringeven valid claims, and grants the large insurance carriers a tool to coerce beneficial but

unjustified settlements.

Section 36: ER Doctors. This provision, overruling Jackson v. Powers, was also rejected by the Task
Force, because when people go to an emergency ward, they expect to receive treatment from the hospital,
not a particular doctor. But even more disturbing is the very low insurance requirement contained in the
bill. In the emergency room, we are likely dealing with serious injuries, and the medical expenses of an
injury incurred there could easily use up $500,000 before any consideration is made for other
compensatory damages. The Task Force, in considering this provision, learned that the hospitals in
Anchorage already require their ER doctors to carry $1 million/$2 million in E&O coverage, and we were
told by the :.iedical community that insurance in those amounts was readily available to any ER doctor in
Alaska. Requiring anything less, especially where the hospital will not be able to be held liable, is
unconscionable and can only be designed to hurt victims in serious cases.

Section 62: ADR. | must also make a pitch for inclusion of an ADR pilot program in the bill. |
understand that the Court System has threatened a significant fiscal note if the provisions contained in the
Task Force bill are adopted. Suffice it to say that their threats are unfounded. You have indicated to me
that you support ADR; if so, why not include it here, in a bill that has a reasonably good chance of
passage? In crafting the proposal for the Task Force, the Procedures Subcommittee was very much
aware of the Court System’s threats, and we worked very hard to minimize the financial impact of the
pilot program. If a pilot program is included in this bill, I would be very happy to work with you in
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reviewing and analyzing any fiscal notes relating to this section, in order to minimize any impact on the
state treasury.

I must also respectfully disagree with some comments you made at the conclusion of the Judiciary
hearing (and which I have since heard you repeat on Gavel-to-Gavel and before the AARP board), in
which you stated that the reason the Task Force did not come up with more recommendations was
because of the requirement of approval by a super-majority before a recommendation could go forward.
It was unfortunate that you were unable to attend the final Task Force meetings, when the votes on these
important issues were taken. | have, in my file, the voting results for each item on the Task Force agenda.
Only once was a recommendation rejected where the recommendation received more than half of the
votes. That recommendation related to the statute of repose, where the vote was 10-7 in favor, but that
was a far less onerous proposal than the one in this bill: it was for a 10-year statute of repose that tolled
for minors and incompetents. Provisions relating to allocation of fault were rejected 8-9, and the section
to overrule Jackson v. POWErs was withdrawn by unanimous consent. No other recommendations even
made it out of committee, nor were any that were rejected in committee offerred to the full Task Force.
The proposal relating to expert witness qualifications was rejected unanlmously by the Procedures
Committee, and proposals relating to collateral benefits and periodic payments were rejected unanlmously

by the Damages Committee.

I think we both agre, that tort reform is necessary. However, | firmly believe that the general approach
adopted by the Task Force - to reduce the time and expense of litigation for all parties while continuing
to protect the rights of all Alaskans - is superior to the approach taken in HB 58, which appears designed
more to protect insurance companies at the expense of innocent Alaska victims, i encourage you to

rethink your approach.

Please feel free to contact me at any time to discuss these or related issues.

Sincerely,

Bush
v/ Meputy Commissioner

cc: Representative Mark Hanley, Co-Chair, House Finance Committee
Pat Pourchot, Legislative Director, Governor’s Office
Attorney General Bruce Botelho
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March 12, 1997

Representative Gene Therriault
Co-Chair, House Finance Committee
Alaska House of Representatives
State Capital

Juneau, Alaska 99801

Re: HB 58

Dear Representative Therriault:

I am writing to you cn behalf of State Farm Mutual Automobile Insurance Company and
State Farm Fire & Casualty Company. State Farm Mutual presently has approximately 32 percent
ofthe automobile insurance market in the state of Alaska. State Farm Fire & Casualty has
approximately 43 percent of the homeowners’ market. Collectively State Farm has had significant
experience with Alaska’s civil justice system which goes back for at least 25 years. It is from this
perspective that we offer our comments regarding the bill presently before you.

State Farm Mutual is a mutual company, which means it is owned by its policy holders. The
premiums it charges its Alaska policy holders are determined primarily by its loss experience in
Alaska. When State Farm’s loss experience in Alaska has been better than expected, State Farm
has returned premiums to its policy holders. In November of 1987 State Farm Mutual returned
3.3 million dollars to its Alaska policy holders. In November of 1988, State Farm Mutual
returned 3.1 million dollars to its Alaska policy holders. Since then, State Farm’s loss experience
in Alaska has worsened. Over the years 1992-96 State Farm Mutual experienced a pure
underwriting loss of approximately 1.8 million dollars. Over the same years, State Farm Fire and
Casualty experienced a pure underwriting loss of approximately 23 million dollars. Although
there are signs that this trend is changing, these losses have been disturbing.

We offer this information because there has been testimony that insurance rates in Alaska are set
on a national level and that nothing done in Alaska will affect the price of insurance in Alaska.
We strongly disagree with this proposition. As set forth above, our rates in Alaska are
determined primarily by our loss experience in Alaska The fact that we have returned significant
amounts of money to our Alaska policy holders is irrefutable evidence of this. Other mutual
companies have also returned money to their Alaska policy holders.



Lessmeier SI'W inters
ATTORNEYS AT LAV

Representative Gene Therriault
Co-Chair, House Finance Committee
Alaska House of Representatives
March 12, 1997

Page 2

We believe this legislation will improve our loss experience in Alaska. Improvement in our loss
experience will be reflected in the premiums we must charge for our products. We believe this to
be true for many other companies as well.

There are several provisions of this legislation we wish to comment specifically on. One of the
sections we feel strongly about is Section 10, which is the limit on punitiye damages. We see
punitive damage claims frequently. Without exception these claims are time consuming and
expensive to defend. Although these cases are most often successfully defended, they nonetheless
impose a tremendous burden. The limitation contained in this bill, which we fully support, would

lessen this burden.

In prior hearings there has been much argument to the effect there are not documented instances
ofadverse jury verdicts indicating there is a problem with punitive damages. We have enclosed a
copy of a study by Steven Hayward, The Role of Punitive Damages in Civil Litigation: New
Evidence From Lawsuit Filings. This paper provides empirical support for whai we have been
saying all along: the issue is not necessarily the number of adverse verdicts, but the number of
claims which are made. Each such claim has to be defended. Each has the potential of effecting
the value of the underlying claim for compensatory damages. Each imposes a cost. It is no
surprise to us that this study found that punitive damages claims on average take one-third longer
to resolve and play a significant role in the settlement process. This reality is ignored by those
who choose to focus only on actual verdicts.

The second issue we feel strongly about is the several liability provision contained in Sections 16-
18. In 1988, the voters in Alaska adopted pure several liability through the initiative process.
The ballot told the voters that the “initiative would make each party liable only for damages equal
to his or her share of fault”. This initiative was approved by approximately 75% ofthe voters.
Five years later the Supreme Court ruled that fault could be apportioned only to those who were
formally named as parties to the action. Thus instead ofa party being liable only for damages he
or she caused, a party can now be held liable for damages caused by the fault of another. We
believe this to be contrary what the voters were told in 1988.

We have heard the argument that if these changes are adopted, a defendant may try to blame a
non-party for a loss and that a plaintiff will be forced to defend an “empty chair” from claims that
are for the first time made at trial. We believe this is a specious argument. The basis for any such
claim would have to be disclosed at the very outset by Rule 26 of the Rules of Civil Procedure.
The usual discovery would also require disclosure of such a claim. There is simply no basis for
the argument that such claims could be raised for the first time at trial.
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The essence of several liability is that each party should be held liable only for his or her share of
fault and no more. Although it is difficult to argue with the fairness of such a fundamental
proposition, the overwhelming approval the voters gave to the 1988 initiative shews the public’s
agreement with this proposition. Any mechanism which serves to reallocate fault so that one
party ends up bearing the consequences of someone else’s conduct is unfair and contrary to the
expressed intent of the voters. Sections 16 and 17 will simply insure that the intent of the voters
is implemented and accordingly is a provision we fully support.

Section 21 of this bill will dramatically change the law on offers ofjudgment so there is a
significant incentive to evaluate one’s position early and in a responsible way. This section simply
provides that if a party betters by more than 5% an offer ofjudgement entered within 60 days of
initial disclosures, that party may recover reasonable actual attorney fees. There is no such
present incentive in the law.

The final section we wish to comment on is Section 48. which provides a certain deterrent for
those that come to court and intentionally make false statements of material fact. We do not
believe this provision to be controversial and again believe it is hard to argue with the logic of

such a concept.

There are other portions of this legislation that are important in that they remove windfalls which
are currently in the system. Examples of this include Section 23, which provides for a floating
rate of prejudgment interest, Section 24, which provides that prejudgment interest may not be
awarded on future damages and Section 11, which reduces future wage loss claims by the amount
one would have to pay for income taxes. Each ofthese provisions is fair. Each will reduce a
windfall currently present in the system. Each will help to further the goals this legislation seeks

to accomplish.

We thank you for the opportunity to comment on this legislation. If you have questions, please
let us know as we will be happy to respond.

Sincerely,
LESSMEIER & WINTERS

Michael L. Lessmeier

cc: Rep. Brian Porter

311GT.WPD
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The Role of Punitive Damages in Civil
Litigation: New Evidence from Lawsuit Filings

By Steven Hayward*

HIGHLIGHTS:

» This study offers new data on the frequency and the
effects of punitive damages, based on a detailed review
of more than 1000 lawsuits filed and concluded in San
Francisco County Superior Court.

* Punitive damages are demanded in 27 percent of all
cases where they are conceivably recoverable.

» Lawsuit filing data show that business and
government defendants are four times as likely as an
individual defendant to face a lawsuit that demands
punitive damages.

e Lawsuits that include punitive damage demands
take one-third longer to resolve than suits without
these demands. The average lawsuit in our 1000 case
sample took 15 months to resolve; cases with punitive
damage demands took an average of 21 months to
resolve.

* Steven Hayward is vice president, research for the
Pacific Research Institute. William S. Loughman, an
attorney and senior fellow in legal studies for the Pacific
]B?_search Institute, conducted the research into lawsuit
ilings.
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* Punitive damage demands play a significant role in the out-of-court
settlement process, where the vast majority of lawsuits are settled.
Punitive damage demands tilt the playing field in favor of demanding
parties, and increase out-of-court settlement amounts.

o Studies of punitive damage jury verdicts have been interpreted to
suggest that the risk of receiving an adverse punitive damage
judgment is remote. Closer scrutiny of the data, we argue, will show
that the probability of punitive damage award.*: IS vastly understated by
these studies, in part because the data have been improperly qualified.

Introduction

The controversy over punitive damages in civil litigation has centered
around tht lumber of punitive damage awards, and the dollar amounts of
such awards. Comprehensive data on this issue are scarce because there is no
complete statistical database of trial verdicts. However, we believe that

the focus of research on the number of punitive damage verdicts is misplaced
to some extent. Focusing only on trial verdicts understates the scope and
nature of the problem because the overwhelming majority of all lawsuits are
resolved out of court. According to surveys of lawsuits, less than 2 percent of
all cases go to trial. Looking only at the 2 percent of cases that reach a jury is
like looking only at the visible tip of a large iceberg: it ignores the larger
unseen part below the water line that may do more harm. Thus, to argue that
punitive damage awards are rare is to miss an obvious point: jury verdicts of
any kind are rare. No one would say, however, that because jury verdicts are
rare, lawsuits themselves are insignificant or costless. Yet this is the inference
that has been drawn from various punitive damage studies that focus only on
trial verdicts.1

The right question to ask about the dvil litigation process is: what is occurring
in the other 98 percent of cases that are resolved out-of-court? Because 98
percent of cases are resolved out of court, it is important for researchers and
for public policy makers to understand what is going on in these cases, and
how the legal rules, induding the relative probability of punitive damages,
affect the outcomes of the negotiation process for out-of-court settlements.

A large proportion of lawsuits today indude punitive damage demands.
Because 98 percent of lawsuits are resolved out-of-court, an important
threshold question to answer is: Do punitive damage demands in lawsuit
filings have a significant effect on the out-of-court settlement process?

1 For example, the recent federal Department of Justice estimates of dvil suit verdicts in state
courts, discussed below, generated numerous newspaper headlines to the effect that “punitive
damages are rarely awarded."



In an attempt to shed light on this question, the Pacific Research Institute
conducted a detailed examination of more than 1000 lawsuit filings in San
Francisco County Superior Court. We conclude that punitive damages are
used as a weapon to generate more favorable oui-of-court settlements,
especially against business and government defendants.

What Lawsuit Filings Data Tell Us

Most punitive damage studies focus on verdicts in the handful of cases that
proceed to trial. There are no empirical studies that examine how often, and
against whom, punitive damage demands are employed.

In an attempt to shed light on these issues, we have scrutinized a month'>
worth of lawsuits filed between January 2, 1991 and February 1, 1991 in th>
Civil Division of the California Superior Court for the County of San
Francisco. There were 1,024 lawsuits filed in this venue during this time
period. Our analysis seeks to determine what patterns exist with respect to
the distribution of claims for punitive damages and statutorily mandated
multiple damages. We reviewed each case to determine the type of case, the
principal cause of action claimed, whether punitive damages were demanded,
how the case was resolved, and how long it took to resolve. We picked cases
from 1991 because over 98 percent of cases from this time period had been
resolved, either by trial, settlement, or dismissal, so most could be traced out
to their conclusion. (A complete description of the methodology used in
surveying and classifying these cases is available upon request.)

The highlights of the analysis of these cases include:

» 78 percent of all punitive damage demands were filed against a
business defendant (See Figure 1 below.)

* Government defendants face punitive demands in more than one-
third of lawsuits filed against government agencies. (See Table 1
below.)

» Lawsuits that include punitive damage demands take about six
months longer to resolve than lawsuits that do not include punitive
damage demands.

» The probability of a punitive damage award if a case proceeds to trial
is 14 percent or higher. For business defendants, the probability is more
than 20 percent.



Of the 1,024 cases we examined, nine (9) cases were designated by the court as
"sealed” and were unavailable for study. This left a pool of 1,015 lawsuits for
study. 537 of these 1,015 cases, or 52.9 percent, were based on one of three
principal causes of action where punitive damages are recoverable:

1) common law tort;
2) statutory tort or other statutory civil action; or

3) contract.*

The remaining dvil filings withLt this pool—478 cases—consisted of dvil
law categories where punitive damages are not available or only very rarely
available. These categories include equity causes of action (such as requests
for a temporary restraining order); family law matters (chiefly dissolution of
marriage proceedings); and dvil petitions (such as a name change, to confirm
an arbitration award, or to compel an audit entry).

Punitive damage demands were induded in 145 of the lawsuits. This
represents only 14 percent of the total pool of lawsuits, but 27 percent of the
suits in areas where punitive damages are generally available (145 out of 537).
Of these 145 filings, 112 or 78 percent were filed against a business defendant.
This breakdown is displayed in Figure 1 below.

Figure 1: Distribution of Punitive Damage Demands by Type of Defendant

* Although punitive damages are not normally recoverable in contract lawsuits, many contract
suits nowadays include secondary causes of action, such as fraud or "bad faith," which can
suffice as a basis for punitive damages. For this reason, contract cases have been induded in the
pool of cases which can potentially involve a viable daim for punitive or statutory damages.



Of the 1,015 cases reviewed, only 22 went to trial, or 2.1 percent. This is
comparable to the trial rate estimated in the Department of Justice study, and
is consistent with most studies of lawsuits. Seventeen of these 22 cases were
tort, statutory, or contract cases (in which punitive damages may be alleged).
Of these 17 cases, seven were court trials (heard by ajudge instead of a jury)
and 10 were jury trials. Business entities were the primary defendant in 11 of
the 17 trials; government entities and individuals were named as the primary
defendants in three trials. Six of the 17 cases (two court trials, and four jury
trials) included punitive damage demands. Two of the 17 cases settled during
trial. Of the remaining 15 cases, plaintiffs won in seven of the trials, while
defendants won eight. No punitive damages were awarded in these verdicts.

Table 1 categorizes cases according to the type of primary designated defendant
(individual, business entity, government entity, and non-profit organization).
Table 2 displays the same data according to type of case instead of type of
defendant. The data in these tables demonstrate that punitive damages are
overwhelmingly alleged against business entities. Businesses face punitive
damage demands roughly four times as often as individuals.

Government Agencies Frequently Targeted

Another remarkable feature is apparent in Table 1. Government entities face
punitive damage demands more than one-third of the time (35 percent).
While defenders of punitive damages argue that punitive awards are
necessary to prevent allegedly gross negligence, malice, or willful harm by
businesses, such malicious behavior can hardly be just as frequently alleged in
government. But government entities, like businesses, are perceived to have
"deep pockets” and make attractive targets for punitive damage demands.
Thus, taxpayers, and not just business interests, bear the direct cost of
punitive damages. Many of the lawsuits brought against government, and
defended at taxpayers' expense, are patently frivolous. For example, in one
case from our research, Buford v. California Department of Real Estate, the
plaintiff demanded $3 million in punitive damages because the agency had
refused to grant him a real estate license. The Department of Real Estate had
to answer the suit in court, pointing out that the plaintiff was a convicted
felon.

Another notable suit was Shervin v. California State Police. Alleging that
five state police officers had burst into his home without a warrant but on the
direct orders of Governor Deukmejian, Shervin demanded punitive damages
based on seven different allegations, including "organized conspiracy,
racketeering and/or extortion, to subvert the court and to obstruct justice.”



Additional allegations induded "torture,"” and the ciccusation that the
California State Police were engaged in "an extensive, continued and
perpetual gigantic organized conspiracy" of an unspecified nature. This was
the fourth such lawsuit Shervin had brought against various government
agendes in recent years, all defended at taxpayer expanse.

Table 1: Civil Litigation Filings in Common Law Tort, Statutory Tort, and
Contract Cases, and Punitive or Statutory Damage Claims Frequency by
Category of Primary-Designated Defendant, 1991

INDIVIDUALS (as primary-designated defendant)
Punitive damages

Category of case: Total # of cases: demand induded:
Common law tort 169 16
Statutory tort/actions: 1 0
Contract 34 5

Totals: 204 21
Frequency of punitive damage daims: 10.29%

BUSINESSES (as primary-designated defendant)
Punitive damages

Category of case: Total # of cases: demand induded:
Common law tort 184 74
Statutory tort/actions: 26 19
Contract 80 20

Totals: 290 113
Frequency of punitive damage daims: 38.97%

GOVERNMENT ENTITIES (as primary-designated defendant)
Punitive damages

Category of case: Total # of cases: demand induded:
Common law tort 25 6
Statutory tort/actions: 6 4
Contract 6 3

Totals: 37 13
Frequency of punitive damage claims: 35.14%

NON-PROFIT ENTITIES (as primary-designated defendant)
Punitive damages

Category of case: Total # of cases: demand induded:
Common law tort: 5 0
Statutory tort/actions: 0 0
Contract 1 0

6 0

FTrgaadséncy of punitive damage daims; 0%



Table 2: Distribution of Punitive and Statutory Damages Claims Among Civil
Filings by Category of Lawsuit,, 1991

Common Law Tort Cases

Primary Designated Defendant
(Punitive Damage Claims in Parenthesis)

Individual | Business | Gov't Entity Non-Profit
Totals 169  (16) 184  (74) 25 (6 4 (0 1
P.D.s as % 9.47% 40.22% 24.0% 0%
PDs for all common law tort cases: 24.87%  (96/382) ;

Statutory Tort Cases

Primary Designated Defendant
(Punitive Damage Claims in Parenthesis)

Individual Business | Gov't Entity Non-Profit
Totals 1 (0 26 (19 6 @ 0 O
P.D.s as % 0% 73% 66% 0%
PDs for all statutory tort cases: 66% (23/33)

Contract Cases

Primary Designated Defendant
(Punitive Damage Claims in Parenthesis)

Individual 1  Business | Gov't Entity Non-Prc t
Totals K7 NG| 80  (20) 6 3 1 ()
P.D.s as % 14.71% 25% 50% 0%
PDs for all contract cases: 23.14% (28/121)

Duration: Punitive Cases Take Longer to Resolve

Another significant finding of this sample of lawsuit filings concerns the
average duration of the cases. We assigned a duration value to each case in
the sample. The purpose of this analysis was to gauge the length of time until
each case was resolved, and to see whether lawsuits that included punitive
damage demands were concluded more quickly or less quickly than lawsuits
that did not demand punitive damages. Our analysis of the duration of cases
showed that lawsuits that did not include a punitive damage demand were
concluded in an average of 15 months, while punitive damage lawsuits
required an average of 21 months to conclude—a six month difference.

It is difficult to know whether this distribution of case filings, punitive
damage demands, and average duration to resolution holds constant in the



case filings in other jurisdictions. But for purposes of illustration only, If this
distribution were roughly similar in all the jurisdictions covered in the
Department of Justice estimates, it would suggest that a business defendant
facing a punitive damage demand would have about a 14 percent probability
of receiving an adverse punitive damage judgment at trial—substantially
higher than the 5.9 percent of trials that resulted in punitive damages in all of
the trial verdicts considered as a whole in the DoJ study.2 Itshould be
emphasized here that many of the 75 counties included in the DoJ study, such
as Washington state counties, do not allow or severely restrict punitive
damages, so the overall probability in areas allowing punitive damages is
certainly much higher than 14 percent.

Asking the Right Questions: The Dynamics of Lawsuit Settlement

To appreciate fully the significance of the findings of our analysis of lawsuit
filings, it is necessary to understand how punitive damage demands may
affect the calculus of out-of-court settlement demands. A review of the
scholarship about this subject will establish the following conclusions:

1. The unpredictability of a prospective punitive damage award
contributes significantly to the uncertainty (and therefore the risk) of a
court trial outcome.

2. Both the uncertainty posed by the prospect of unlimited punitive
damages, combined with the relative probability of a punitive damage
award if a case goes to jury trial, provide litigants who demand
punitive damages with potent leverage against risk-averse defendants,
and tip the balance in settlement bargains in favor of litigants with
weak or even frivolous cases.

As mentioned previously, concentrating on trial verdicts overlooks "where
the action is" in civil litigation: out-of-court settlements. We are not
suggesting that verdicts are unimportant. To the contrary, punitive damage
verdicts are like the tip of the proverbial iceberg. The small number of trials
affect decisions in the vast majority of lawsuits that do not proceed to trial.
Verdicts are "information signals” for litigants. Even Stephen Daniels and

2 The calculation for this figure is as follows: In our case sample, 385 percent of business cases
include %)umtlve damage demand. The Department of Justice report estimated that there
were 5240 tort cases against a business defendant in its sample of cases from 75counties.
Holding constant from our sample, this would suggest that 2,017 of these cases included punitive
damage demands 338.5% of 5240 cases). If we assume that the proportion of punitive verdicts is
in parity with the distribution of punitive demands (i.e., 78 percent against business), then 284
of the 364 punitive verdicts in the DoJ study were against business defendants. These 284
verdicts represent 14 percent of the 2,107 cases.



Joanne Martin, who are strong proponents of punitive damage awards, note
that "jury verdicts in the minority of matters actually adjudicated play an
important role in determining the worth, or settlement value, of civil
matters filed but not tried."3

To get a proper perspective on how this process works requires a
consideration of the basic dynamics of a lawsuit. There is growing scholarly
literature that offers several models of decision-making in the litigation
process, especially in cases involving doubtful or even frivolous legal claims.
"Situations involving litigation are a paradigmatic case of bargaining
conflict,” Kip Viscusi has written, and hence susceptible to illumination
through game-theory and decision-tree models.4 As professors Robert Cooter
and Daniel Rubinfeld of U.C. Berkeley have noted, "The attributes of
litigation bargaining—rivalry, communication, side payments,
interdependency, and uncertainty—characterize bargaining games as analyzed
in microeconomics."5 This approach can help clarify the role of punitive
damages in changing the calculus of settlement between litigating parties.

The first thing to understand about lawsuits under American law is that the
plaintiff has the opening strategic advantage: even a plaintiff with a weak case
places the defendant in the position of having to defend himself (and
therefore incurring legal costs), or else the defendant will be liable for the full
claim on a default judgment. Hence, even a defendant facing a suit without
merit is often willing to pay an amount that is less than his prospective
defense costs to settle the case and "make it go away." According to various
studies, the cost of defense in an average tort lawsuit ranges from $6000 to
$10,000, depending on the kind of suit.6 A litigant with even a mildly
plausible basis for an average suit can often expect a nuisance settlement
value within this range. Professors David Rosenberg and Stephen Shavell of
Harvard Law School comment: "By filing a claim, any plaintiff, and thus the
plaintiff with a weak case, places the defendant in a position where he will be
held liable for the full judgment demanded unless he defends himself.
Hence, the defendant should be willing to pay a positive amount in
settlement to the plaintiff with the weak case—despite the defendant's
knowledge that were he to defend himself, such a plaintiff would
withdraw."7 University of Michigan economist Avery Katz adds that in

s Stephen Daniels and Joanne Martin, "Myth and Reality in Punitive Damages," 75 Minnesota
Law Review 1-64 (October 1990) p. 28 _ .

+ W. Kip Viscusi, "Product Llablllty Litigation with Risk Aversion," Journal of Legal Studies,
Vol. Xvn (January 1988%p._120 _ _ _ _ _

s Robert D. Cooter and Daniel L. Rubinfeld, "Economic Analysis of Legal Disputes and Their
Resolution,™ Journal of Economic Literature, Vol. XXVH (September 1989), p. 1069.
6 J. Kakalik and N. Pace, Costs and Compensation Paid in Tort Litigation (%anta Monica:
RAND Corporation Institute for Civil Justice, 198€SS)

7 D. Rosenberg & S. Shavell, A Model in Which Suits Are Brought for Their Nuisance Value,
S5International Review of Law and Economics (1983), p. 3



many cases "the defendant is willing to pay a settlement up to the amount of
his defense costs in order to avoid having to respond to the plaintiff's
complaint.”8

The main determining factor of whether a filed lawsuit will yield a
settlement to the plaintiff is the "threat credibility™ of the suit, i.e., what is the
probability of a verdict favorable to the plaintiff if the case goes to trial, and
what is the likely amount of damages that the plaintiff could win? The
scholarly models of the out-of-court negotiation process suggest that an
increase in the prospective amount of a jury verdict increases the likelihood
of a settlement offer by the defendant, and tends to increase the amount of
such settlements. Professors Kathleen Engelmann and Bradford Cornell
argue that "it is almost invariably the case that increasing the cost of litigation
increases the probability of settlement.”9 Professor Barry Nalebuff of
Princeton University concurs, noting that "an increase in the court award . ..
raises the probability of settlement.” 10

This can be true even in frivolous or marginal lawsuits, or lawsuits with a
doubtful chance of success at a trial. Professor Katz comments: "The main
reason that frivolous suits are not always met with a blanket denial and
refusal to negotiate, of course, is that the defendant rarely knows the merits of
the claim with certainty. Since refusing to take a valid claim seriously can be
quite costly, a frivolous plaintiff may be able to take advantage of the
defendant's uncertainty regarding the claim's validity to extract a substantial
settlement.” Moreover, Katz adds, "higher trial costs raise the defendant's
benefit from settling with valid claimants and makes him more willing to
tolerate the cost of settling with strike suitors."11

The point is: punitive damage demands will often tip the balance of power in
bargaining to the plaintiff, even one with a weak or frivolous case. It does so
in two ways: by increasing the size of a prospective jury award (by an
unpredictable and potentially enormous amount) if the case is taken to trial,
and by increasing the legal costs that a defendant will have to incur to fight
the suit at trial. First, to use a hypothetical example: while a $50,000 lawsuit
with arguable merit might have a settlement value of $20,000 or $30,000, a
$50,000 lawsuit that also demands $200,000 in punitive damages is no longer a

s Avery Katz, "The Effect of Frivolous Lawsuits on the Settlement of Litigation," International
Review of Law and Economics, Vol 10 él990
o Kathleen Engelmann and Bradford Cornell, "Measuring the Cost of Corporate Litigation: Five
Case Studies," Journal of Legal Studies, VoL XV Qune 1988), p. 397. For a general discussion of
this point, see John P. Gould, "The Economics of Legal Confllcts Journal of Legal Studies, VoL
2,No. 2 (June 1973) . 279-300; Lucian Arye Bebchuk, "Suing Solely to Extract a Settlement
Offer," Journal of Legal Studies, Vol. XVII (June 1983), pp. 437-450; Cooter and Rubinfeld, op cr
10 Barry Nalebuff, “Credible Pretrial Negotiation," RAND Journal of Economics, Vol. 18 No. 2
(Summer 1987) p. 28
1 Katz, op cit., p. 4 5



$50,000 lawsuit for purposes of settlement. The presence of a punitive
damage demand provides leverage for the plaintiff to force a higher
settlement value from the suit. Second, the presence of a punitive damage
demand often requires a more extensive, more costly, and more time-
consuming defense by the defendants. Most punitive damage demands are
based on claims of intentional wrongdoing or "conscious disreg- rl" of the
rights of the litigant. Defending against such extraordinary claims usually
requires a more expensive discovery process than ordinary damage claims. In
addition to a discovery process about the basic facts of the injury or fraud
involved in the tort allegation, determining the malicious intent of the
defendant will involve more extensive, and therefore more expensive,
document searches and depositions.

The key dynamic of the out-of-court settlement process is uncertainty.
Obviously if the outcome of jury trials were highly predictable, few if any
cases would ever go to trial. The parties would always settle. Itis the
uncertainty of trial outcomes that has led to a thriving market for jury verdict
data services, which are intended to provide at least some guidance to
litigating parties to help estimate the risks of trial and the parameters of a
reasonable settlement. Punitive damage demands add dramatically to the
uncertainty of out-of-court settlement deliberations. The inclusion of a
punitive damage demand increases the potential amount of an adverse jury
award by an unpredictable degree, since punitive damages are unlimited.

To judge how serious a factor this is, it is necessary to consider the probability
of receiving a punitive damage verdict if a case is taken to trial. The
plaintiff's leverage is only effective if the threat of extracting punitive
damages from a trial is credible. What makes a punitive damage demand
credible in the eyes of a defendant? The studies that minimize the number of
punitive damage awards are highly misleading on this point.

For example, the recent Department of Justice study's estimates on civil
lawsuits seems to suggest that because so few cases result in punitive damages
(364 out of 762,000 cases filed, or .0004 percent), the threat of a punitive
damage demand in a lawsuit pleading is not very credible.12 But this is to
miss something rather obvious in the DoJ statistics: because only 1.5 percent
of the lawsuits actually went to trial, the relevant question to ask is: What IS

12 "' Civil Jury Cases and Verdicts in Large Counties," U.S. Department of Justice, Bureau of
Justice Statistics, Special Report NCJ-154346, July 1996 It is important to take note of the
methodological difficulties with this study. While the study purports to represent a review of
762,000 case filings and 12,000jury verdicts, in fact the Department of Justice only scrutinized a
sample of these cases. Itis from these samples that extrapolations are made in the various
tables in the study. The sample size is not divulged. This is why we have consistently referred
to the DoJ's figures as “estimates.” Finally, the Department of Justice study does not provide a
state-hy-state breakdown, so it is impossible to offer observations specific to California based

on their estimates.



the risk of receiving a punitive damage judgment if a case is brought to trial?
The 364 punitive damage verdicts in the DoJ estimates take on a new
significance if pondered in this fashion: they amount to 3 percent of the 12,000
cases died, or 5.9 percent of verdicts in which the plaintiff was the winner.
Three percent, or even 5.9 percent, still may not seem very substantial to
outside observers who do not bear the risk themselves, but it is crucial to
remember, however, that many if not a majority of these cases that went to
trial did not include a punitive damage demand as a part of their pleading.
Secondly, the DoJ statistics do not tell how many of the suits that induded
punitive damage demands, or how many of the verdicts that induded
punitive damages, were suits brought against businesses as opposed to
individuals. (The Department of Justice has the data to make this breakdown,
but chose not to report it in its study.)

The disaggregated figures in Table 3 below, taken from the Department of
Justice estimates, tell the story more dearly.13 Although the DoJ estimates are
severely limited because they do not tell us whether the defendant in these
verdicts is an individual or a business, and does not tell us what proportion
of the cases that went to trial sought punitive damages, they do confirm that
the probability of receiving a punitive damage award is significant.14 For
example, in employment law cases (nearly all of which were brought against
business defendants), we see that 26.8 percent of all verdicts induded punitive
damages, with a hefty median punitive award of $179,000.

13 These data appear as Table 8on page 8in the Department of Justice study. _
14 As pointed out above, the DoJ did not actually analyze 762,000 cases on a case-by-case basis.
It would take years to conduct such an analysis. But unless a substantial sample of cases is
analyzed closely, it is impossible to answer some key questions about what is happening. The
DoJ does not estimate how many of the 762,000 suits requested punitive damages as a part of
their filing, or how many of the 12,000 that went to trial induded punitive damage demands.
But without knowln%thls, it is difficult tojudge the significance of some of the DoJ findings.
For example, while the DoJ study notes that only 13 out of 403 medical malpractice verdicts
induded punitive damages, the study does not say— because the DoJ does not know—how many
of those 403 cases demanded punitive damages as a part of their case filing. Although the DoJ
estimates do break down suits filed a%aln_st Individuals and filed against husiness, it does r.ot
reveal how many of the suits against business that went to trial induded punitive damage
demands. Again, the DoJ cannot know this without actually examining each and every case
filing. Because the DoJ study is based on estimates instead of a hard count of actual cases, it
cannot tell us much that is meaningful about the relative risk posed to defendants who face
punitive damage demands.



Table 3: Punitive Damage Awards for Plaintiff Winners in Civil Jury Cases in
State Courts in the Nation's 75 Largest Counties, 1992
% of plaintiff

Plaintiff winner ~ Amount of punitive damages awarded to  winner cases

cases plaintiff winners with punitive
deimages
No. % of
a\ﬂvrﬁgveed Fecelvin Quer O%ir
Hamages Ve Total Median Mean S20K il
amages
Case type:
All jury cases A4 59  5267,879,000 550,000 $73500 237 116
Tort cases 190 40 91,477,000 36,000 481000 27 104
Automobile % 24 35535000 25000 641000 199 75
Premises liability 15 17 1,272,000 40000 87,000 0 0
Product liability 3 2.2 40,000 9000 12,000 0 0
Intentional tort 3B 185 10926,000 25000 2600 138 85
Medical malpractice 13 31 3,120,000 199,000 2500 318 0
Profsnl malpractice 5 157 6,077,000 250,000 42000 40 85
Slander /libel g 298 1,341,000 47,000 164000 342 0
Toxic substance 13 6.2 26,420,000 1,692,000 194000 547 547
Other tort D 72 6,746,000 100,000 26000 209 109
Contract cases 160 12.2 169,528,000 52,000 1003000 244 iz
Fraud 3B 212 7,339,000 45000 191000 189 104
Seller plaintiff 24 56 1,221,000 22,000 51,000 0 0
Buyer plaintiff 47 124 27,446,000 27,000 581000 286 11
Employment 46 268 132,759,000 179000 28/-00 421 X1
Rental/lease 11 13 399,000 50000 37,000 0 0
Other contract 0 1.8 365,000 145000 162000 444 0
Real property cases 5 117 6,873,000 85000 1375000 400 400

Another point should be made from the DoJ estimates.

While defenders of

unlimited punitive damages prefer to use mMedian punitive award figures

because a few large awards can skew average award figures, this point can be

turned on its head. The large disparity between median punitive award
amounts and average award amounts ($50,000 and $735,000 respectively in

the DoJ estimates) highlights the unpredictability of punitive awards. As our
previous report on punitive damages in California showed, there was a huge
range in punitive damages awarded between 1990 and 1994, demonstrating
that punitive damages are unpredictable and arbitrary.15 In California cases
during this period, the range of punitive awards runs from 710 times
compensatory damages to .0001 times compensatory damages. (In one case, a
defendant who was not assessed any compensatory damages was nevertheless

15 Punitive Damages in California: 4 Preliminary Report (San Francisco: Pacific Research

Institute, 1995).
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hit with $62,000 in punitive damages.) It is precisely this uncertainty that
provides the plaintiff with additional leverage in the settlement process.

Conclusions

The California statutes governing punitive damages use exceptionally strong
language to prescribe when punitive damages are appropriate. Punitive
damages should be awarded where there is "clear and convincing evidence"
that a defendant has behaved with "malice,” or has engaged in "despicable
conduct which is carried on by the defendant with a willful and conscious
disregard of the rights or safety of others.” Other descriptions include
"oppression, intentional misrepresentation, deceit, or concealment of a
material fact...” Unless it is implausibly assumed that such extraordinary
behavior is rampant and pervasive in California, the frequent appearance of
punitive damage demands in lawsuit filings is evidence that they have
become simply a regular litigation tactic.

It is not persuasive to say that the frequency of punitive damage demands
have little or no effect on the cost and outcomes of litigation. The uncertainty
and risk posed by potential punitive damage awards magnifies the leverage of
such demands in out-of-court settlements. The prospect of "runaway juries”
is far from fanciful. Even judges have felt compelled to speak out about this
phenomena. In a recent California trial involving an employment dispute
that resulted in an $80 million punitive damage award, the trial judge set
aside the verdict, noting:

"This award is so disproportionate to the injuries, damages and
conduct, and so unsupported by the evidence it si ocks the
conscience of this court to the point that the court cannot
countenance such a result and feels compelled, despite its respect
for the jury process, to grant a new trial. .. Punitive damages
award is excessive and clearly motivated by passion and prejudice
[of the jury]. The award does not bear a reasonable relationship to
the nature of defendant's action and the extent of plaintiffs'

injuries."16

Despite the admonitions of California statutes that there be "dear and
convincing evidence" of extraordinarily deliberate malicious behavior, it is
dear that new guidelines and limitations on punitive damages are needed.

16 Lane v. Hughes Aircraft Company, Los Angeles County Superior Court Case No. BC 075519
(December 15,1994).
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Looking Out For Business..

Second ina series o farticles by the Alaska State Chamber addressing
issues o fmajor importance to Alaska's business community.

C ould this be the year when meaningful
reform of Alaska’s civil justice system is
finally realized?

For the first time in more than a decade of
effort, both the legislature and the governor have
introduced legislation in support of tort reform.
The Governor's goals for tort reform are precisely
those ofthe AlasKa State Chamber and others who
have led the fight for reform:

- To decrease the costs of resolving cases

- To discourage frivolous litigation

- To promote fair compensation for injured

parties

- To promote the predictability of outcomes

With this being the case,
it would seem to be only a
matter of sorting out some
definitions and a few differ-
ences in approach before
achieving the desired results.
But as it is often said, the
devil is in the details.

Although there are numerous issues within tort
law that will be addressed in the tort reform ef-
fort, the issue of punitive damages has been one
of primary concern to Alaska’s businesses, both
large and small. Under the present tort system there
are no guidelines or parameters for establishing
punitive damages. Although the term, “punitive”
means “concerned with, or to inflict punishment,”
under today’s tort system punitive damages can
be assessed even when there has been no willful
act or intentional wrongdoing on anyone’s part,
In addition, although in criminal or administrative
law the level of punishment is pre-established,
under tort law there are no established limits on
the level of punishment.

This is why punitive damages are known as
“litigation lottery”, and also as a tool for black-
mail. An example of this was provided to us re-
cently by one of oui members, a small airline that
was being sued as aresult ofa plane crash in which
there was a fatality. Although it had been deter-
mined that the airline was not at fault in the acci-

Punitive damages arc known as
"litigation lottery", because they can
be assessed without intentional
wrongdoing on anyone's part...and
the sky is the limit.

* *
dent, the law firm represent- ’STAE E

ing the estate of the deceased ( il M\

bragged and thicatened in a OF COMMERCE

letter to the company that

their firm had been “ex-

tremely successful” in obtaining punitive damages
from Alaskan juries, named the amounts of those
victories in the multi-millions of dollars, and went
on to say that they had settled several cases in which
theprospect o fpunitive damages led to settlements
“vastly exceeding” the economic loss. They were
suggesting that a high out-of-court settlement
would be to the benefit of this airline.

These “pay up or take the chance of losing ev-
erything you ever owned
or ever hoped to own”
cases usually are settled
out ofcourt. Therefore, the
number of lawsuits of this
nature are not accurately
reflected in the statistics.
This is one of the most flagrant abuses of justice
existing in Alaska’s tort law system today, and also
one of the most expensive. If this airline ends up
meeting the exorbitant demands in the case just
cited, rather than bet against the odds, the costs
will have to be passed on to their customers in or-
der for them to stay in business. Can we even be-
gin to assess the liability costs we pay everyday as
consumers? And is this how we think the justice
system should work?

The Alaska State Chamber wants to see param-
eters put in place. We believe punitive damages
should only be assessed when there is clear and
convincing evidence of malicious intent, outra-
geous conduct, or reckless indifference. The pen-
alty for such actions should be pre-established and
not exceed tliree times the amount of compensa-
tory damages awarded, or $300,000, whichever is
greater. We also believe that 75% of the penalty
should go to the state, thereby helping to support
the cost ofjustice rather than serving as a windfall
for those who would use the system to their own
ends.
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One ina series ofarticles by the Alaska State Chamber addressing
issUes 0 fmajor importance to Alaska's busingss community

Alaskans Support Tort Reform. A new stale-
wide survey of Alaskan voters shows that 83%
favor changing Alaska’s liability laws. In the
January poll commissioned by the Alaska State
Chamber of Commerce, a random sample of 500
Alaskans taken from state voting lists were
interviewed by a national polling firm out of San
Francisco regarding the civil legal system.

The three top concerns expressed were that too
much money is being awarded in civil lawsuits,
limits or established guidelines are needed, and it
is too easy to file lawsuits.
Sixty-seven percent of those
surveyed believe there are too
many lawsuits being filed
these days, while only 15
percent feel notenough people

Sixty-two percent think people
are taking unfair advantage of the system in order
to receive large awards they don’t deserve.

The majority of those surveyed believe
frivolous lawsuits, those that are unnecessary in
many people’s views, are thought to cause Jiigher
insurance premiums for everyone (87%), have
raised health care costs (80%), and delay
compensation to legitimate victims (73%) by
clogging the courts.

The State Chamber commissioned the survey to
show legislators and the Governor the degree of
public support for the present legislative efforts to
reform the tort legal system. House Bill 158, Civil
Liability, sponsored by Representative Brian
Porter of Anchorage, includes those changes to
the system most supported by the public, but the
bill is vehemently opposed by the powerful
Alaska Trial Lawyers Association. After nar-
rowly passing the House last session, the bill is
now in the Senate Judiciary Committee, chaired
by Senator Robin Taylor, a former judge and an
attorney who has not looked with favor upon the

BHI-

A Statewide surveg of

Alaskan voters shows
that 83% favor chang-
ing Alaska’
exercise their right to sue. |aW

According to the survey,
three out of four believe
small businesses, doctors,
taxpayers and people with
legitimate lawsuits would
be most helped by the

proposed changes to the
system. The survey participants believe, by a ratio
of eight to one, that those who would be most hurt

by the new law are people with frivolous lawsuits
arid personal injury lawyers.

The State Chamber believes

“"justifiable litigation disrupts
commerce at every level, and

legal expenses constitute a large
and growing cost of doing

A LASKEKA
*STATE*
CHAMBER

OF COMMERCE

s liability Business in Alaska. Threatened
‘ B aguet lfiggtion and the
associated efense  costs

jeoparadize the existence ofsmall and medium

sized businesses.

The poll also revealed that political candidates
accepting financial support from personal injury
lawyers could experience a backlash if that
support becomes known. In fact, 69 percent of
those surveyed said they would likely vote against
candidates who receivesupportfrom personal
injuiy lawyers.

Upon clearing the Senate Judiciary committee,
House Bill 158 will be heard in the Senate Labor &
Commerce and Finance committees before being
voted on by the whole Senate. Any changes the
Senate makes to the bill will have to be approved
by the House. It is not known if the Governor
would approve the bill, but the survey showed
there is broad concensus-83 percent agreement—
that if the Legislature passes a liability reform bill
aimed at reducing frivolous lawsuits, the
Governor should sign it.

For more information contact the Alaska State Chamber of
Commerce at (907)586-2323 or F<x (907)463-5515.

Advertisem en t
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Methodology

Mode Telephone Survey
4

j Universe Alaska Registered Voters

Sample Size N=500
Margin of Error +/-4.4%

Field Dates January 12,13,14,16

J
Length
10

56 questions;
Approximately 15 minutes
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Mood of Alaska

Do you feel things in Alaska are generally going in the right direction or do you feel things have
prefty seriously gotten off on the wrong track? ?Ql)

Right Djrection
%E/Oed Wo &' rack
0

Don't Know

16%

H Right Direction
P] Wrong Track

D Don't Know
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Liability System Status

Thinking about the legal system here in Alaska, do you feel the present liability system is working
well and should not be changed, or do you feel the present liability system has problems and
should be improved? (Q2)

System Has Problems/

Should %J}Tproved
0

System Working Don't Kliow
W\&ll/No Change nSFZI%'

18 System working well/no change
[U System has problems/ should be improved

O Don't Know

H ©CHARLTON RESEARCH COMPANY



Problems with Liability Court System

What are some of the problems with Alaska’s liability court system that should be changed or

Improved? (Q3) n-214

Fimt Second
Mentions Mentions
% %
Too much money rewarded 17 17
Need new lawns 14 27
Too easy to file lansuits 14 22
Too many lawsuits 9 11
Fraud/Personal greed 9 9
Greedy//Unethical lavwers V4 10
Ties up the courts 7 8
Take resources anay from real problems 3 4
Hurts innocent people 2 4
Everything -
Other mentions 4 4

Don't know/refused 14 14

H ©CHARLTON RESEARCH COMPANY



Recall: Lawyer Advertisements

On a related subject, lawyers, like businesses, sometimes try to reach customers through
advertising. Have you séen or heard any advertisements for lawyers recently? (Q4)

B ®CHARLTON RESEARCH COMPANY

M Yes
No

Don't
Know

JET-¢



Recall: Legal System Reform

One Issue that has come up Is reforming the state’s legal system to reduce the number of
frivolous lawsuits being filed. On this isSue, have you Seen, heard or read anything in the news

lately? (Q5)
Heard Read

3%

Don't Know/
Refused

40 0 60 70 80%

B ©CHARLTON RESEARCH COMPANY



Frivolous Lawsuits Problem Iin Alaska

From what you have heard about 'he issue of frivolous lawsuits, how serious a problem would
you say they are in Alaska? Are frivolous lawsuits... (Q6)

Extrenely/very
serious problem

Somewhat serious problem

Not very/not at all serious problem

Don't Know/Refused

O 10 20 30 40 %
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Negative Impact of Frivolous Lawsuits
on Alaska Economy

Some people say there are too many frivolous lawsuits being filed in Alaska and that they are
having.a negative |mpact on our economy: others disagree. "How much negative impact do you
s are having on the”Alaska economy? Would you say they are having.. (Q7)

think 9rIVO|OUS lawsui

Extrenely/very
serious problem

Somewhat serious problem 37
Not very/not at all serious problem 23

Don't Know/Refused 14

_ =/
0 10 20 3) 40 %

B ©CHARLTON RESEARCH COMPANY



Too Many Lawsuits vs. Not Enough
People Exercising Right

Which of the foIIowin%]statements comes closel 0 your opinion rega_ro_ling)the liability law
system? And would that be strongly or somewhat more like your opinion? (Q8)

Some people say:  There are too many lawsuits being filed in Alaska these days.
Other people say:  Not enough people in Alaska are exercising their right to sue.

Not Enough
Exercising Their Right
15%
Too Many
Lawsuits
Don't 67%
Know

19%

m Too many lawsuits/strongly

m T00 many lawsuits/somewhat

[ Don't Know

1 Not enough exercising their right/somewhat
1 Not enough exercising their right/strongly

B ©CHARLTON RESEARCH COMPANY



People Taking Advantage vs.
System is Fair

Which of the following statements comes cioser to your opinion? And would that be strongly or
somewhat more like your opinion? (Q9)

Some people say:  Too many people are taking unfair advantage of the system in order to get

their hands on large damage awards.
Other people say:  Although it may have some loopholes, the system is fair in nearly all cases.

System is Fair

2%
Too Many People
Taking Advantage
62%
Don't
Know _
L1 % m Too many people taking advantage/strongly
m T00 many people taking advantage/somewhat
1 Don't Know

0 System is fair/somewhat
(1 System is fair/strongly

H ©CHARLTON RESEARCH COMPANY



Agree/Disagree Statements
flanked by Agree

Please tell me whether you agree or disagree with the following_statements about frivolous
lawsuits in the liability law system. Frivolous lawsuits are lawstits that are unnecessary in many
people's views. And'would that be a somewnhat or strongly (agree/disagree)? (Q10-16)

Don't
Agree Disagree  Know
% % %
Frivolous lawsuits have caused higher 87 (64)* 8 5
Insurance premiums for everyone.
(QLS5)
Fear of frivolous malpractice suits 80 (55 13 7
causes doctors to practice defensive
medicine which has raised health care
costs. (Q14)
The number of frivolous lawsuits 73 (44 15 12
delays compensation to legitimate
victims. (Q16)
Frivolous civil lawsuits are the main 68 (37) 19 13

reason the civil courts are so clogged
and cases are delayed. (Q10)

*Strongly Agree

w i ©CHARLTON RESEARCH COMPANY



Agree/Disagree Statements (p. 2)
Ranked by Agree

Please tell me whether you aqree or disagree with the following statements about frivolous
em. Frivolous lawsuits are lawslits that are unnecessary in many

at be a somewnhat or strongly (agree/disagree)? (Q10-16)

lawsuits in the liability law S)(S
people's views. And would th

Frivolous lawsuits have increased the
cost of medical care in Alaska. (Q11)

| am afraid that one day |, or someone
in my family or my business, will be
the victim of a frivolous lawsuit. (Q12)

Frivolous lawsuits have increased the
cost of consumer products in Alaska.

(Q13)

*Strongly Agree

B ®CHARLTON RESEARCH COMPANY

Agree
%

&6 (40

Gl (29

5 (21)

Disagree
%

18

3l

Don't
Know
%

116



Proposals to Address Frivolous Lawsuits
Ranked by Favor

People have mentioned a number of different proposals to address the issue of frivolous
lawsuits. Please tell me whether you would favor or op;%ose each)of the following proposals.

And would that be somewnhat or strongly (favor/oppose)? (Q17-29 Don't
Favor Oppose Know
% % %
A proposal that would make jurors aware of 86 (68) * 10 5
all the different sources of compensation an
Injured party has already received before
trial, and stop injured parties from secretly
collecting twice for the same injury wthout
the jury's knowledge. (Q24)
A proposal that will stop forcing someone &4 (59 9 7
who is found only 10% responsible to pay
100% of a damage award, and instead
require them only to pay their percentage of
fault and no more. (Q27)
A proposal to strengthen the penalties and 83 (58) 9 8

fines against attorneys who are guilty of
Improper client solicitation. (Q21%

*Favor Strongly

H ®©CHARLTON RESEARCH COMPANY



Proposals to Address Frivolous Lawsuits
Ranked by Favor (p.2)

People have mentioned a number of different proposals to address the issue of frivolous
lawsuits. Please tell me whether %/ou would favor or 0ppose each of the following proposals.
And would that be somewhat or strongly (favor/oppose)? (Q17-29) Don't

Favor Oppose  Know

% % %
A proposal to prohibit lawsuits by individuals 8 6H* 12 8
for injuries sustained in the commission of a
felony. (Q28)
A proposal to limit medical expert winesses 80 (56) 12 8
who can testify in trials to currently licensed
doctors who have practiced the medical
specialty being questioned sometime within
the last ten years. (QQ26)
A proposal requiring harsher penalties for 80 (59 14 6
people who bring or aid in bringing a frivolous
lansuit. (Q22)
A proposal to limit the percentage a personal 78 (53 15 6

Injury trial lavwyer can receive as a fee from
any settlement or award from the client. (Q17)

*Favor Strongly

B ®CHAKLTON RESEAKCH COMPANY
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Proposals to Address Frivolous Lawsuits
Ranked by Favor (p.3)

People have mentioned a number of dn‘ferent proposals to address the Issue of frivolous
lawsuits. Please tell me whether you would favor or opgose each of the following proposals.

And would that be somewnhat or strongly (favor/oppose)? (017-29)
Don't
Favor Oppose  Know
% % %
A proposal to limit the ability of convicted 76 (581 18 5
felons in prison to bring liability lawsuits.
(Q23)
A proposal that would reduce to TEN 75 (B3 17 8
ears the time limit alloned to file a
awsuit for an injury someone is claiming
happened years ago in the past. (Q29B)**
A proposal that would reduce to SIX years 73 (49 20 S

the time limit allowed to file a lawsuit for
an injury someone is claiming happened
years ago inthe past. ((Q29A)**

*Favor StronPIy
* Split Sample

B ® CHARLTON RESEARCH COMPANY



Proposals to Address Frivolous Lawsuits
Ranked by Favor (p.4)

People have mentioned a number of different proposals to address the issue of frivolous
lawsuits. Please tell me whether z/ou would favor or Oppose each of the following proposals.

And would that be somewhat or strongly (favor/oppose)? (Q17-29) Don't
Favor Oppose Know
% % %
A proposal requiring that disputes of less 73 (44)* 17 10
than 51000,000 automatically go to
arbitration or mediation before going to a
jury trial. (Q20)
A proposal that puts a limit on punitive 66 (398 19 15
damage awards by juries to three times
economic and pain and suffering damages.
(Q25)
A proposal requiring the loser of a lansuit 63 (35 28 9
to pay legal fees for both sides. (Q19)
Having a no~fauu  urance system where 49 (24) 39 13

people involved in  “idents receive
Insurance payments from theironn
INnsurance company regardless of who is at

fault. (Q18)
*Favor Strongly

H ®CHARLTON RESEARCH COMPANY
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Impact of Lawsuit Reforms

Now, | am going to read you a list of groups, and | would like you to tell me if you think these groups
would be helped or hurt Dy all these lawsuit liability reform proposals |just read you. (Q30-37)

Small businesses (Q31)

Doctors and cther
medical professionals (QQ36)

Taxpayers ((B3)

People with
legitimate lawsuits (Q34)

Large corporations (Q32)
Insurance companies (Q35)

Personal injury lawyers (Q30)

People with
frivolous lawsuits (Q37) m

60 80 100 %

R ®CHARLTON RESEARCH COMPANY



Name |.D. / Favorability

There has been some talk about reforming the liability law system. I'd like to read you a brief list
of groups and individuals who might speak out on this topic. For each one, on a scale of one to
five where one means you dor’l frust that group or individual at all, and five means you trust that
group or individual completely, please tell me how much you trust each on this topic. (Q38-44)

Trust Neutral Don't Trust 1 Don't Know

Local small business owners ((43)
Local Chamber of Commerce ((42)
Medical Doctors (G41)

Hospitals (Q44)

Alaska Tnal Lavwers
Association ((B8)

Insurance companies (Q39) |15

Personal injury lavwers (A0)

100 %

R ©CHARLTON RESEARCH COMPANY



Candidate Endorsed by Personal
Injury Trial Lawyers

Would you be more likely to voie FOR or more likely to vote AGAINST a candidate for state
office who was endarsed by personal injury trial lawyers? And would that be somewhat or much
more likely to vote (forfagainst)? (Q45A)J

0o | - n  Somewhat
0 0 = Much
80 - 69 %
e mowr
60 -
2 0- 41
40 -
30 0
9 % VX*
M P 1 | ! <XXXXXXXXX; I\
More Likely to More Likely to Don't

\ote For \Vote Against Know

H ®©CHARLTON RESEARCH COMPANY



Candidate Accepting Campaign Contributions
from Personal Injury Trial Lawyers

Would you be more likely o vote FOR or more likely to vote AGAINST a candidate for state
office Who accepts campalg< n contributions from personal injury trial lawyers? And would that be
somewhat or much more likely to vote (for/against)? (Q458)J

H Somewhat |

9 0 B Much I
Bl 66%

70 o J— f

60
50 :5
H t .. -25%........
80 [SS22822W 2S;
20 % <

10 N7 — mYl |

0-

More Likely to More Likely to Don't

Vote For Vote Against Know

K ©CHARLTON RESEARCH COMPANY



B

S hould G overnortr

S

ign

Frivolous Lawsuit Reform ?

If the State Legislature passes a liability reform measure aimed at reducing frivolous lawsuits, do

you think the governor should sign it? (Q46)

©CHARLTON RFSOARCH COMPANY

Don't Know
10 %

M Yes

No
Don't
. Know

Alaska Voters: LawsuitAbuse Survey - January 1996
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T im e Lived in A laska

How long have you lived in Alaska? (Q47)

<l year

1-3 years

4-10 years

11+ years

Don’t Know /Refused
0 10 20 30 40 50 60 70 80 90 100%

B ® CHARLTON RESEARCH COMPANY Alaska Voters: Lawsuit Abuse Survey -January 1996



Ever Involved in Personal Injury L awsuit

Have you or anyone in your household ever heen involved in a persona! injury lawsuit? (Q48)

Y es

Don’t Know /Refused

20 30 40 50 60 70 30 90 100%

B Alaska Voters: Lawsuit Abuse Survey mJanuary 1996
® CHARLTON RESEARCH COMPANY



Ever Served on a Jury

Have you ever served on a jury in a civil — that is, a non-criminal — court case? (Q49)
N o
83 %
Y es
16%

B Yes O Don't Know/Refused

0 No

B ©CHARLTON RESEARCH COMPANY Alaska Voters: Lawsuit Abuse Survey - January 1996
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Favorite Radio Station

W hat type of radio station do you listen to most? (Q50)

Country & western music
Classic rock and roll
News talk/sports talk
Oldies/easy listening
Public radio/NPR
Contemporary pop music
Classical music
Christian radio

M odern/new wave/alternative rock
Jazz

Soul/Rap

O ther

Dont Know /Refused

©CHARLTON RESEARCH COMPANY

26%

21

17

16

15

Alaska Voters: Lawsuit Abuse Survey - January 1996
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44 Montgomery Street, Suite 1710
San Francisco, California 94104
415/981-2343* Fax 415/981-4850

PERSONAL AND CONFIDENTIAL

#624
ALASKA: LAWSUIT ABUSE
AGGREGATE
November 1995
(n=500)
Interviewer: Date:
Time Start:
Time End: Record:
Male' -48%
Female - 52
A. Is [ASK FOR NAME ON LIST] available?
Yes 1 TrCONTINUEI
NO oo 2
TASK WHEN WOULD BE A GOOD TIME TO REACH
HIM/HER!
Hi, I'm from the Charlton Research Company, a national research firm.

We're talking with people in your area today and would like to ask you a few questions.

1. Do you feel things in Alaska are generally going in the ripht direction or do you feel things
have pretty seriously gotten off on the wrong track?

Right Direction ..o 58%
Wrong TracK.......cooovveiiiiice e 26
Don’t Know [DO NOT READ]....ccccoiiniienene. 16

Now I°d like you to think about the issue of liability lawsuits - the lawsuits where a person claims
to be injured and sues for money to pay for dama"; ’s.

2. Thinking about the legal system here in Alaska, do you feel the present liability system is
\v king well and should not be changed, or do you feel the present liability system has

problems and should be improved?

System working well/no change..........cccoocvvviereennnne 26% [SKIP TO Q4]
System has problems/should be improved.............. 43
Don't Know [DO NOT READ]...cccccoovivvivnvnnnnne. 32 [SKIP TO Q4]

2/2/96 -3:55 PV



[IF HAS PROBLEMS IN Q2, ASK]

3. What are some of the problems with Alaska’s liability court system that should be changed
or improved? [PROBE:] Is there anything else? [n=214]

First Total
Mentions Mentions
Too much money rewarded 17% 17%
Need NEW TaWS......cccveiveies v 14 27
Too easy to File lawsuits---------=-==-==mmmmmmm oo 14 22
Too many lawsuits 9 11
Fraud/Personal greed 9 9
Greedy//Unethical lawyers 7 10
TIES UP the COUNS......viiiiiiieiiieiee e 7 8
Take resources away from real problems------------- 3 4
Hurts innocent people 2 4
Everything-----------=--=-mmm oo * *
Other mentions------=--====-=mmm e 4 4
Don't know/refused..........cccovvevveveiere e 14 14

4. On arelated subject, lawyers, like businesses, sometimes try to reach customers through
advertising. Have you seen or heard any advertisements for lawyers recently?

= T 60%
N O e 40
Don't Know [DO NOT READ]....cccccvviiiieieenn *

5. One issue that has come up is reforming the state’s legal system to reduce the number of
frivolous lawsuits being filed. On this issue, have you seen, heard or read anything in the
news lately?

YES/SBEIN wvveeiieeeee ettt e e e e e e sttt e e e e s s e e arereeeeseeaas 11%
YESINCAIA oo 7
Yes/read......ccoeeeeveeieeieee e, e —— 8
N O e —— 73
Don't Know/Refused [DO NOT READ] 1

6. From what you have heard about the issue of frivolous lawsuits, how serious a problem
would you say they are in Alaska? Are frivolous lawsuits...[READ LIST:]

An extremely serious problem 8%
A very serious problem.........ccccooviiiiiiii e, 18

A somewhat serious problem..........cccccoeevvviiiennennn, 36
Not a very1serious problem.........ccccevveveiievvennee, 19
Not at all a serious problem...........ccccooiniiiiininnnn. 6
Don't Know/Refused [DO NOT READ] — 14

CHARLTON RESEARCH COMPANY - February 2,199 - 35 PVI Page 2



7. Some people say there are too many frivolous lawsuits being filed in Alaska and that they
are having a negative impact on our economy; others disagree. How much negative impact
do you think frivolous lawsuits are having on the Alaska economy? Would you say they are

having...
An extremely negative impact........cccocvvevvrennnnnee 8%
A very negative Impact........ccocevevenenenenieeneennnn, 18
A somewhat negative impact ... 37
Not a very negative Impact .........ccocceveevieerieeneniennnnns 15
NO negative IMpPacCt........coovvereiieienesese e, 8
Don't Know/Refused [DO NOT READ] 14

8. Which of the following statements comes closer to your opinion regarding the liability law
system? [WAIT FOR RESPONSE, ASK:] And would that be strongly or somewhat
more like your opinion?

Some people sav: There are too many lawsuits being filed in Alaska these days.
Other people sav: Not enough people in Alaska are exercising their right to sue.
Too many lawsuits/strongly..........ccccceveveiieiieiiciinenns 37% 67%
Too many lawsuits/somewhat.............ccccecevvieeinnennn 30
Don't Know [DO NOT READ]--------=-=-=nmnmmnmm 19
Not enough exercising their right/somewhat -
Not enough exercising their right/strongly ------------ 4  15%

9. Which of the following statements comes closer to your opinion? [WAIT FOR
RESPONSE, ASK:] And would that be strongly or somewhat more like your opinion?

Some people sav: Too many people are taking unfair advantage of the system in order
to get their hands on large damage awards.
Other people sav: Although it may have some loopholes, the system is fair in nearly all
cases.
Too many people taking advantage/strongly 39% 62%
Too many people takine advantage/somewhat 23
Don’t Know [DO NOT READ]...cccooivviviiinnannns n
System is fair/somewnhat.............ccccoocveviieiiiinieninnns 22
System is fair/strongly 5 27 %

CHARLTON RESEARCH COMPANY - February 2,199 - 355 PV Page 3



Please tell me whether you agree or disagree with the following statements about frivolous lawsuits
in the liability law system. Frivolous lawsuits are lawsuits that are unnecessary in many people's
views. [WAIT FOR RESPONSE, ASK:] And would that be a somewhat or strongly
(agree/disagree)? [ROTATE Q10 - Q16]

10. Frivolous civil lawsuits are the main reason the civil courts are so clogged and cases are

delayed.

AQree/strongly ....cccocovveieieiieec e 3% 68 %
AQree/SOmMeWNat...........ccovveiiieiiie e 31
Don't Know [DO NOT READ] 13
Disagree/somewhat...........cccovvevveiiieiiiesiie e 13
Disagree/strongly.......ccccoceieiiiiiiiicic s 6 19%

11. Frivolous lawsuits have increased the cost of medical care in Alaska.
Agree/strongly - -- -- 40% 66%
Agree/somewhat 26
Don't Know [DO NOTREAD] - 16
Disagree/SOmewWhat..........coovvvereeienieneee e 13
Disagree/strongly 5 18%

12. | am afraid that one day 1, or someone in my family or my business, will be the victim of a
frivolous lawsuit.

AGree/strongly ....oocvevveeiiiiiee e 28% 61%
AQree/SOMeWhaL...........cccoeveiiereiene e 33

Dont Know [DO NOT READ]...ccccoininiinirenn 9
Disagree/somewhat............cccceevveiieiiienieciiesie s 20
Disagree/strongly.......cccccoeviiiiiiiic i 1 31%

13. Frivolous lawsuits have increased the cost of consumer products in Alaska.

AQree/strongly ... 27% 55%
AQree/SCmMeWhat..........ccveveeiieiiic e 28

Don't Know [DO NOT READ]---------=-=-=-=-m--- 18
Disagree/somewhat............oceveriinenieniee e 19
Disagree/strongly 8 27%

14. Fear of frivolous malpractice suits causes doctors to practice defensive medicine which has
raised health care costs.

AQree/strongly .......coeoeiiiii e 55% 80%
AQree/SOMeWhaL...........coeveiiereniee e 25
Don't Know [DO NOT READ]...ccciiiiiiiiiiinne 7
Disagree/Somewhat. ..........cccevereienienieniee e 7
Disagree/strongly.......ccccveiieiinieiese e 6 13%
15. Frivolous lawsuits have caused higher insurance premiums for everyone.
AQree/strongly ..o 64% 87%
AQree/sSomewhat. ..o 23
Don't Know [DO NOT READ]..cccoiiiviiiiiiinnns 5
Disagree/somewhat...........ccccces vovveiieivieiiie e, 5
Disagree/strongly......ccccoiiiiiiiiiseeee e 3 8%
16. The number of frivolous lawsuits delays compensation to legitimate victims.
AQree/strongly .....ccooeeeiie i 44% T73%
AQree/SOmMeWNaL..........cccevviieiie i 29
Don't Know [DO NOT READ] 12
Disagree/SOmMewWhaL...........cccovvreeierieie e 10
Disagree/strongly........ccooeveieieneninenineeeee 5 15%
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People have mentioned a number of different proposals to address the issue of fn.olous
lawsuits. Please tell me whether you would favor or oppose each of the following
proposals. [WAIT FOR RESPONSE, ASK:] And would that be somewhat or

strongly (favor/oppose)? [ROTATE Q17 - Q29]

17.

18.

19.

20.

21.

22.

23.

A proposal to limit the percentage that a persona] injury trial lawyer can receive as a fee from
any settlement or award from his or her client.

Favor/strongly ... 53% 78%
Favor/Somewhat...........cccooeviiieiieniie e 25

Don't Know [DO NOT READ]...ccccociiieviiniieenn. 6
Opp0ose/SOMEWNAL...........ccoieiiiiieiee e 9
Oppose/strongly 615%

Having a no-fault insurance system where people involved in accidents receive insurance
payments from their own insurance company regardless of who is at fault.

Favor/strongly --------=-mmmmmmm e 24% 49%
Favor/somewhat----------=-==-=mmmmm oo 25
Don't Know [DO NOT READ] 13
OpPPOSE/SOMEWNAL. ........coveieiiiiiiieie e 18
OppPose/strongly .......ccovevieiiiecec 21 39%
A proposal requiring the loser of a lawsuit to pay legal fees for both sides.
Favor/strongly ..o 35% 63%
Favor/somewhat............ccoooveeiieneeie e 28
Don't Know [DO NOT READ] 9
OPPOSE/SOMEWNAL. ........coeiiriiiieiee e 16
OppPose/strongly ......ccceeveeiiieiece e 12 28%

A proposal requiring that disputes of less than S100,000 automatically go to arbitration or
mediation before going to ajury trial.

Favor/strongly ... 44% 73%
Favor/SOmMewhat..........ccooveieieiie e 29

Dont Know [DO NOT READ]...ccciiviniiiiiiinnnn. 10
OpPOSe/SOMEWNAL-........c.coereiiiricieeeeee e 9
OppPose/strongly ......coovvvvieiiecec e 8 17%

A proposal to strengthen the penalties and fines against attorneys who are guilty of improper
client solicitation.

Favor/strongly -----=-=-=-=s=seeeeemmmeme e ceecceceeenn 58% 83%
Favor/somewhat...........ccooveviiieiieie e 25
Dont Know [DO NOT READ] 8
Oppose/somewnhat 5
OPPOSE/SLIONGIY ..o 4 9%

A proposal requiring harsher penalties for people who bring or aid in bringing a frivolous
lawsuit.

Favor/strongly -----------------------—- ---- 53% 80%
Favor/somewhat............ccooveeeieeneine e - 27

Dont Know [DO NOT READ] 6
OppOosSe/SOMEWNAL...........cccecvieriieiiiee e 9
Oppose/strongly 5 14%

A proposal to limit the ability of convicted felons in prison to bring liability lawsuits.
Favor/strongly .....ccccooeiiieie 58% 76%
Favor/somewnhat.........cocoviiieiiiiesece e 18
Don't Know [DO NOT READ]...cccceoviiviiviiniennn, 5
Oppose/somewhat—...........ccccevveiieenieiie e 7
Oppose/strongly n 18 %
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24,

25.

26.

27.

28.

A proposal that would make jurors aware of all the different sources of compensation an
injured party has already received before trial, and stop injured parties from secretly
collecting twice for die same injury without the jury's knowledge.

Favor/strongly --------------mmmmmmm o 68% 86%
Favor/somewhat..........cccooveiininiiennenenee e — 18
Dont Know [DO NOT READ] 5
OppPOoSe/SOMEWNAL..........cccoeeiiiiese e 5
Oppose/strongly ------- T TP 5 10%

A propose 1that puts a limit on punitive damage awards by juries to three times economic and
pain and suffering damages.

Favor/strongly ... 38% 66%
Favor/somewhat.. ... 28

Dont Know [DO NOT READ] 15
Oppose/somewhat- -- 10

Oppose/strongly ......cccceevevvevveverinenne. 919%

A proposal to limit the; kinds of medical expert witnesses who are askeo to testify in trials.
This proposal will only permit medical expert witnesses to testify who are currently licensed
doctors, and who have also practiced the same kind of medical specialty that is being
questioned in the trial, and actively practiced that specialty sometime within the last 10 years.

Favor/strongly -——.....ccccooiiiiiieiie 56%80%
Favor/sSomewhat.........cccocviiiiiiinesee e 24

Don't Know [DO NOT READ]...ccccoivivviiviiieennee, 8
Oppose/SOMEWNAL........ccccveiiieiiecec e, 6
Oppose/strongly -.......ccccvevveiiiiiecee e 6 12%

A proposal that will stop forcing someone who is found only 10% responsible to pay 100%
of a damage award, and instead require them only to pay their percentage of fault and no

more.

Favor/strongly ..o 59% 84%
Favor/somewhat.........cccooeiiiiniiiee e 25

Dont Know [DO NOTREAD] ., 7
OppoSe/SOMEWNAL..........ccereiiriiiec e 4
Oppose/strongly -------=========mmmmmmmmmmeeem 59%

A proposal to prohibit lawsuits by individuals for injuries sustained in the commission of a

felony.

Favor/strongly ---------------------- --- 61% 80%
Favor/SOmMeWhat. ..o 19
Don't Know [DO NOT READ]....cccociviviieinnne 8
OppoSse/SOMEWNAL...........cceiveiieiecec e 5
OpPOSE/Strongly ......cooceevieie e 7 12%
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[SPLIT SAMPLE Q29]

29A. A proposal that would reduce to SIX years the time limit allowed to file a lawsuit for an

injury someone is claiming happened years ago in the past.

Favor/strongly ...
Favor/somewhat........c.ccooceeveeieieenesie e
Dont Know [DO NOTREAD]....ccccevnennnne.
Oppose/somewhat............ccccevieiieeiiie s
OpPOSE/SroNglY .occveeieieiee e

49% 73%

12 20%

29B. A proposal that would reduce to TEN yearsthe time limit allowed to file a lawsuit for an

injury someone is claiming happened years ago in the past.

Favor/strongly -------------=-menmnmue-

Favor/SOMEWNAL. .. ...
Dont Know [DO NOT READ].....ccccceivenenenn.

Oppose/somewhat............cccoeevveeiieiie e

OpPOSE/Strongiy -------=-====mnmmnmmmmmmmmmmmme-

53% 75%

Now, | am going to read you a list of groups, and I would like you to tell me if you think these
groups would be helped or hurt by all these lawsuit liability reform proposals | just read you.
[ROTATE Q30-37]

30. Personal injury lawyers

31.

32.

33.

34.

35.

Helped .o

Dont Know [DO NOTREAD]------------------
Refused [DONOT READ]....cccoiiiiniiiiien

Small businesses

Don't Know [DO NOTREAD]------------------
Refused [DONOT READ]....cccociiiiiiiiiins

Large corporations

Taxpayers

Helped ..o

Don't Know [DO NOT READ]....ccccoevennenne.
Refused [DO NOT READ]....cccccooniiiiniiinnne

Don't Know [DO NOT READ]

Refused [DO NOT READ]......cccovviirirennnnn

People with legitimate lawsuits

Helped ..o

Don't Know [DO NOT READ]
Refused [DO NOT READ].................

Insurance companies

Helped ..o,

Dont Know [DO NOT READ].....cccceveiienne.
Refused [DO NOT READ].....ccccoiiiiininianne
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36. Doctors and other medical professionals

Helped ........ 747c
Hurt......ccoooeen. 16
Don't Know [DO NOT READ] 10
Refused [DO NOT READ].....cccceoiiiiiiiiiiininn *
37. People with frivolous lawsuits
Helped ---------mmmmmmmmmm o 107c
Hurt 82
Don't Know [DO NOT READ]...cccceoiiiiivrene 7
Refused [DO NOT READ] 1

There has been some talk about reforming the liability law system. 1°d like to read you a brief list
of groups and individuals who might speak out on this topic. For each one, on a scale of one to
five where one means you don’t trust that group or individual at all, and five means you trust that
group or individual completely, please tell me how much you trust each on this topic. [READ

LIST:] [ROTATE]

Don’t Trust Trust Don't

At AH ComDletelv Kns"

38. Alaska Trial Lawyers Association...... ........... 207c 197¢  337c 107¢c 67¢c 127c¢
39. Insurance COMPANIes.......cccocvveevenieens v 24 25 33 11 4 3
40. Personal injury lawyers.......cccccooceviee v, 44 23 21 6 2 4
41. Medical DOCOrS ......ccccccvevvivevieiieeces s 6 10 29 36 16 2
42. Your local Chamber of Commerce— ............... 6 9 26 34 19 6
43. Local small business OWners............cceeeevvueene 3 5 25 42 21 3
44, HOSPItAlS-....coeiiiiicce e e 7 10 35 32 13 3

[SPLIT SAMPLE Q45]

45A . Would you be more likely to vote For or more likely to vote Ac AINsST a candidate for
state office who was endorsed by personal injury trial lamyers.[WAIT FOR
RESPONSE, ASK:] And would that be somewhat or much more likely to vote

(for/against)?

More likely to vote for/much..........ccccoeeieiininnne. 27¢ 9%
More likely to vote for/somewhat..............cccceene. 7
Don't Know [DO NOT READ]....cccovvevveiernenen. 22
More likely to vote against/somewhat...................... 41
More likely to vote against/much ............cc.cocvennees 28 697¢

458. Would you be more likely to vote For or more likely to vote AGAINST a candidate for
state office who accepts campaign contributions from personal injury trial lawyers.[WAIT
FOR RESPONSE, ASK:] And would that be somewhat or much more likely to vote

(for/against)?
More likely to vote for/much.........cccccovviiieiiinnnns 2% 9%
More likely to vote for/somewhat..........ccccccevvrneenne. 7
Don't Know [DO NOT READ]....cccceiiiiiiiee, 25
More likely to vote against/somewhat....................... 35
More likely to vote against/much ...........c.ccocveinee, 31 66 7c
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46. if  St2te Legislature passes a liability reform measure aimed at reducing frivolous

lav, its, do you think the governor should sign it?

Y B e 83%
N O s 8
Don't Know [DO NOT READ]....ccccevvviviiviiene 10
Now we have a few questions for statistical purposes....
47. How long have you lived in Alaska?
Less than one year 3%
One t0 three YearS......cccoviieveiie e n
FOUr tO teN YEArS......coiviiie i 17
Eleven Or More YEars.........ccocvvveveieereenenesieseseennenns 68
Don’t Know [DO NOT READ] 1
Refused [DO NOT READ]-....cccociiiiiiiiiieienns 1
48. Have you or anyone in your household ever been involved in a personal injury lawsuit?
YES/SEIT .. 9%
Yes/family member.........cccoiiiiii n
N O ettt 79
Don’t Know [DO NOT READ] .. *
Refused [DO NOT READ]....cccoiiiiiieieeeeeeeee e
49. Have you ever served on ajury in a civil -- that is a non-criminal - court case?
YES i et eerereeeeareeeare e feereens eessreeareeeareaas 16%
N O e 83
Don’t Know/Refused [DO NOT READ] 1
50. What type of radio station do you listen to most ? [ACCEPT UP TO 3 RESPONSES]
Country WESLErn MuUSIC.........ccovrirrrieeienenienesieiae 26%
Classic Rock and Roll........ccccooiiiiiiiii 21
News talk/sports talk..........cccccoeviiiiiiiieiiecicc, 17
Oldies/Easy lStening.........cccccevvvvveieneneneneseneeie, 16
Public radio/NPR.........cccoiiiiiiee e 15
Contemporary POp MUSIC  .ooovveveeciecieeee e, 9
Classical musiC------=-=-===-m=mmmmmmmmmmmmem 7
Christian radio -.........cccovieiiiiiiie 7
Modem/New Wave/altemative Rock........................ 7
JAZZ. oo 5
Soul/Rap------=--=-=-=mm oo 1
OtNeI . 3
Don’t Know/Refused [DO NOT READ] 6

51.  Would yon generally describe yourself as conservative or liberal? [IF SAY
MODERATE OR NEITHER:] Well which way do you lean?

CONSEIVALIVE. ..o,
Lean CONSEIVALIVE. .....eeeeeeeeeeeeeeeeeeeenenes
Moderate/Neither [DO NOT READ]......ccccceuvnee.

Lean Liberal oo
T.iherfll

Don't Know [DO NOT READ]..ccccocviiiiiiiinnnne
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52. What is the highest level of education you have completed? [READ IF NECESSARY]

Less than High School...........cccooeiiiiinniiiee 5%

High School Graduate...........ccccooeviiiiiniiiiiicien, - 25

Some College/Vocational...........cccccoeeviiiieiiecieennn, 35

College Graduate ——..........ccoovviiiiieiereseeeeeeees 24
Post-Graduate...........ccccoevenercneninninn. 1
Refused/Dont Know [DO NOT READ]------------ *

53.  Which of the following groups includes your estimated total family income for 1995?
[READ LIST]

Less than $20,000..........cccovrrirrieireireereseeseee e 10%
$20,000 t0 $39,999......oiiiiiiiiie s 27
$40,000 t0 $59,999.....cciiiiiiiii 25
$60,000 t0 $99,999— ... 20
$100,000 Or MOre----=-=-=-====nmmmmmmmmmmmmmoee - 7
Refused [DO NOT READ]---------=-=-=--m-mmmmmmem- 10
54. What do you consider to be your racial or ethnic background? [READ, IF NECESSARY]

White/CaucCasian ........cccevvereiierenenienenesese e 82%
Black---------m-m oo 3
Hispanic/Spanish/Latino...........cccooevenininiiniinineinenn, 2
ASiaN---m-mmm o 2
Native Alaskan.........cccoceiieiiinniniee e 7

Other [DO NOT READ]...ccoooiiiiiieieeeiee 2
Refused [DO NOT READ]....ccceiiieiiiinerene 2

[RECORD DEMOGRAPHIC INFO FROM SAMPLE]

55. Party Affiliation

Republican.........ccccooe i 34%
DEMOCKAL.......eiiiiiiciee e 17
Independent/Other...........ccoeieiiiiii e, 44
Don't Know [DO NOT READ]..ccccivvivivnirinnne. 5
56. Age
L8-24 s 10%
25 =34 o 21
35 4 4 28
45-54 oiiviinnnns 23
5504 10
65 OF OlAEN..c.eieiiee e 7
No Age Data on Sample........cccocoevvviiiininiieninn 1
57. City: Code:

58. Zip Code:
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L L o L o o

RESPONDENT'S NAME:

TELEPHONE NUMBER:

| HAVE ivE-READ THIS COMPLETED QUESTIONNAIRE AND CERTIFY THAT ALL
QUESTIONS REQUIRING ANSWERS HAVE BEEN APPROPRIATELY FILLED AND THAT
THIS INTERVIEW HAS BEEN OBTAINED FROM THE INDIVIDUAL DESIGNATED.

INTERVIEWER: DATE:

NOTE: THIS INTERVIEW IS TOE SOLE PROPERTY OF CHARLTON RESEARCH COMPANY. ANY
ATTEMPT TO DUPLICATE OR SELL TOE CONTENTS CONSTITUTES AN ILLEGAL ACT AND IS
SUBJECT TO PROSECUTION.
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BIJ L NO. 58(JUD)
IN THE LEGISLATURE OF TOE STATE OF ALASKA
TWENTIETH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered: 2/27/97
Referred: Finance

Sponsor(s): REPRESENTATIVES PORTER, Cowdery, Bunde

A BILL
FOR AN ACT ENTITLED
"An Act relating to civil actions; relating to independent counsel provided under
an insurance policy; relating to attorney fees; amending Rules 16.1, 41, 49, 58,
68,72.1, 82, and 95, Alaska Rules of Civil Procedure; amending Rule 702, Alaska

Rules of Evidence; amending Rule 511, Alaska Rules of Appellate Procedure; and

providing for an effective date.”

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. LEGISLATIVE INTENT. In enacting this bill, it isthe intent of this
legislature asa matter of public policy to
(1) encourage the efficiency of the civil justice system bydiscouraging
frivolous litigation and by decreasing the amount, cost, and complexity of litigation without
diminishing the protection of innocent Alaskans’ rights lo reasonable, but not excessive,

compensation for tortious injuries caused by others;
(2) provide for reasonable, but not excessive,punitive damage awards against

CSSSHB 58(JUD)
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tortfeasors sufficient to deter conduct and practices that harm innocent Alaskans while not

hampering a positive business environment by allowing excessive penalties;

(3) encourage individual savings and economic growth by fostering an
environment likely to control the increase of liability insurance rates to individuals and
businesses resulting in a savings to the state, municipalities, and private businesses that are
self-insured;

(4) encourage the traditionally recognized Alaska values of self-reliance and
independence by underscoring the need for personal responsibility inmaking choices and

personal accountability for the consequences of those choices;
(5) alleviate the high cost of malpractice insurance premiums that discourage

physicians, architects, engineers, attorneys, and other professionals from rendering needed

services to the public;
(6) ensure that hospitals that comply with the disclosure requirements set out

in this Act are not liable for the negligence of independent contractors; to this extent, this Act
is intended to overrule Jackson v. Powers, 743 P.2d 1376 (Alaska 1987);

(7) ensure that one of several tortfeasors is not held responsible for the
negligence of an employer; to this extent, this Act is intended to overrule Lakev. Construction
Machinery, Inc., 787 P.2d 1027 (Alaska 1990);

(8) enact a statute of repose that meets the tests rat out in Turner Construction
Co., Inc. v. Scales, 752 P.2d 467 (Alaska 1988);

(9) ensure that in actions involving the fault of more than one person, the fault
of each claimant, defendant, third-party defendant, person who has been released from
liability, or other person responsible for the damages be determined and awards be allocated

in accordance with the fault of each, thereby overruling Benner v. Wichman, 874 P.2d 949

(Alaska 1994); and
(10) reduce the amount of litigation proceeding to trial by modifying the
allocation of attorney fees and court costs based on the offer of judgment and the final court
award, thereby providing a financial incentive to both parties to settle the dispute.
* Sec. 2. AS 06.05.473(h) is amended to read:
(h) After the payment of all other claims, including interest at the rate of 10.5
percent a year [ESTABLISHED UNDER AS 09.30.070], the department shall pay

CSSSHB 58(JUD) -2- HB0O58¢
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claims that are otherwise valid but that were not filed within the time prescribed.
* Sec. 3. AS 09.10.050 is repealed and reenacted to read:

Sec. 09.10.050. Certain property actions to be brought in six years. Unless
the action is commenced within six years, a person may not bring an action forwaste
or trespass upon real property.

* Sec. 4. AS 09.10 is amended by adding a new section to read:

Sec. 09.il0.053. Contract actions to be brought in three years. Unless the
action is commenced within three years, a person may not bring an action upon a
contract or liability, express orimplied, except as provided in AS 09.10.040 or as
otherwise provided by law.

* Sec. 5.AS 09.10.055 is repealed and reenacted to read:

Sec. 09.10.055. Statute of repose of eight years, (a) Notwithstanding the
disability of minority described under AS 09.10.140(a), a person may not bring an
action for personal injury, death, or property damage unless commenced within eigl t
years of the earlier of the date of

(1) substantial completion of the construction alleged to have caused
the personal injury, death, or property damage; however, the limitation of this
paragraph does not apply to a claim resulting from an intentional or reckless disregard
of specific project design plans and specifications or building codes; in this paragraph,
"substantial completion” means the date when construction is sufficiently completed
to allow the owner or a person authorized by the owner to occupy the improvement
or to use the improvement in the manner for which it was intended; or

(2) the last act alleged to have caused the personal injury, death, or
property damage.

(b) This section does not apply if

(1) the personal injury, death, or property damage resulted from

(A) prolonged exposure to hazardous waste;

(B) an intentional act or gross negligence;

(C) fraud or fraudulent misrepresentation;

(D) breach of an express warranty or guarantee; or

(E) a defective product; in this subparagraph, "product” means

-3- CSSSHB 58(JUD)
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an object that has intrinsic value, is capable of delivery as an assembled whole
or as a component part, and is introduced into trade or commerce;
(2) the facts that would give notice of a potential cause of action are

intentionally concealed;
(3) a shorter period of time for bringing the action is imposed under

another provision of law.

(c) The limitation imposed under (a) of this section is tolled during any period
in which there exists the undiscovered presence of a foreign body that has no
therapeutic or diagnostic purpose or effect in the body of the injured person and the
actior is based on the presence of the foreign body.

* Sec. 6. AS 09.10 is amended by adding a new section to read:

Sec. 09.10.065. Limitation of aciions against health care providers, (a)
Notwithstanding the disability of minority described under AS 09.10.140(a), an action
based on professional negligence may not be brought against a health care provider if
the injured person is, on the date of the alleged negligent act or omission, less than six
years of age unless the action is commenced before the person’s eighth birthday.

(b) The limitation imposed under (a) of this section is tolled during any period
in which there exists

(1) fraud, including fraud or collusion by a parent, guardian, insurer,
or health care provider, resulting in the failure to bring an action on behalf of an

injured minor;
(2) intentional concealment of facts that would give notice of a

potential action; or

(3) the undiscovered presence of a foreign object that has no
therapeutic or diagnostic purpose or effect in the body of the injured person and the
action is based on the presence of the foreign object.

(¢) In this section,
(1) "health care provider" has the meaning given in AS 09.55.560;

(2) "professional negligence” has the meaning given in AS 09.55.560;

(3) "professional services" has the meaning given in AS 09.55.560.

* Sec. 7. AS 09.10.070(a) is amended to read:

_4- HBO0O058c
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(&) Except as otherwise provided by law, a [A] person may not bring an
action (1) for libel, slander, assault, battery, seduction, or false imprisonment, (2)
[OR] for personal [ANY] injury or death. [TO THE PERSON] or injury to the rights
of another not arising on contract and not specifically provided otherwise; (3) for
taking, detaining, or injuring personal property, including an action for its
specific recovery: (4) [(2)] upon a statute for a forfeiture or penalty to the state; or
{5} [(3)] upon a liability created by statute, other than a penalty or forfeiture; unless
the action is commenced within two years of the accrual of the cause of action.
* Sec. 8. AS 09.17.010 is repealed and reenacted to read:

Sec. 09.17.010. Noneconomic damages, (a) In an action to recover damages
for personal injury or wrongful death, all damage claims for noneconomic losses shall
be limited to compensation for pain, suffering, inconvenience, physical impairment,
disfigurement, Joss of enjoyment of life, Icss of consortium, and other nonpecuniary
damage.

(b) Except as provided under (c) of this secti&n,CtRe damages awa\r}jed by a
court or ajury under (a) of this section for all claims,including a loss of consortium

claim, arising out of a single injury or death may not exceed $300,000.

(c) In an action for personal injury, the damages awarded by a court orji y
that are described under (b) of this section may not exceed $500,000 when the
claimant, as a result of the injury,

(1) is a hemiplegic, paraplegic, or quadriplegic and has permanent
functional loss of one or more limbs resulting from injury to the spine or spinal cord;
or

(2) has permanently impaired cognitive capacity and is incapable of
making independent, responsible decisions.

(d) Multiple injuries sustained by one person as a result of a single incident
shall be treated as a single injury for purposes of this section.

*Sec. 9. AS 09.17.020 is amended to read:

Sec.09.17.020. Punitive damages. Punitive damages may not be awarded in

an action, whether in tort, contract, or otherwise, unless supported by clear and

convincing evidence of malice or conscious acts showing deliberate disregard of
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another person by the person from whom the punitive damages arc sought.
* Sec. 10. AS 09.17.020 is amended by adding new suDsections to read:

(b) Except as provided under (c) of this section, the amount of punitive
damages awarded by a court or jury under (a) of this sectionmay notexceed three
times the amount of compensatory damages awardedor $300,000,whichever amount
is greater.

(c) The amount of punitive damages awarded by a court or jury under (a) of
this section may not exceed four times the amount of compensatory damages awarded
or $600,000, whichever amount is greater, if

(1) the wrongful conduct or omission arose in connection with a
commercial activity motivated by financial gain; and

(2) the likelihood of death or serious bodily injury from the commercial
activity was previously known by the person responsible for making policy decisions
relating to the commercial activity and the knowledge was gained from previous
instances of death or serious bodily injury arising from the same wrongful conduct or
omission, regardless of where the previous wrongful conduct or omission occurred.

(d) If a person receives an award of punitive damages, the court shall require
that 50 percent of the award be deposited into the general fund of the state. This
subsection does not grant the state the right to file or join a civil action to recover
punitive damages.

* Sec. 11. AS 09.17.040(a) is amended to read:

(@ In every case where damages for personal injury or death are awarded by

the court or jury,
£11 the verdict shall be itemized between economic loss and

noneconomic loss, if any, as follows:
£A) [(1)] past economic loss;
£B) [(2)] past noneconomic loss;
£C) [(3)] future economic loss;
£D) [(4)] future noneconomic loss; [AND]
£E) [(5)] punitive damages; and
(2) the amount of damages awarded shall be reduced by the

HB0058c
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amount of federal and state income tax that would have been paid on damages
contained in the verdict under tax rates in effect on the date of the injury or

death: this paragraph does not apply to an award of damages if the damages are

taxable under federal or state law.

* Sec. 12. AS 09.17.040(d) is amended to read:

(d) In an action to recover damages, the court shall, at the request of a [AN
INJURED] party, enter judgment ordering that amounts awarded a judgment creditor
for future damages that exceed $100,000 be paid lo the maximum extent feasible by
periodic payments rather than by a lump-sum payment. If a portion of the judgment
awarded is owed to an attorney under a contingent fee agreement, that portion
of the judgment shall be reduced to present value, if necessary, and paid in a

lump sum, and the remaining portion of the judgment shall be paid as provided

under this subsection.

* Sec. 13. AS 09.17.040(e) is amended to read:

(e) Except as provided in this subsection, if a judgment is paid by
structured settlement type periodic payments,lhe [THE] court shall [MAY] require
security be posted in the form of United States government obligations [,] in order
to ensure that funds are available as periodic payments become due. The court may
not require security to be posted if the state, a self-insured municipality, or an
authorized insurer, as defined in AS 21.90.900, acknowledges to the court its
obligation to discharge the judgment, provided that an authorized insurer must he
rated by two nationally recognized independent rating agencies to he in the two
highest categories of quality and financial soundness. If a judgment is paid by
annuity type period payments, the court shall require the annuity be purchased
from an authorized insurer that is rated by two nationally recognized independent
rating agencies to be in the two highest categories of quality and financial
soundness. The injured party shall determine whether a structured settlement e
an annuity is the source of the periodic payments. The injured party may not oe
required to accept a structured settlement or annuity from the defendant’s or

other party’s insurer or from any affiliated companies of the insurer.

* Sec. 14. AS 09.17.040(f) is amended to read:
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(H A judgment ordering payment of future damages for personal injury or
death by periodic payment shall specify the recipient, the dollar amount of the
payments, including any increases in future payments for anticipated inflation, the
interval between payments, and the number of payments or the period of time over
which payments shall be made. Payments may be modified only in the event of the
death of the judgment creditor, in which case payments may not be reduced or
terminated, but shall be paid to persons to whom the judgment creditor owed a duty
of support, as provided by law, immediately before death. In the event the judgment
creditor owed no duty of support to dependents at the time of the judgment creditor’s
death, the money remaining shall be distributed in accordance with a will of the
deceased judgment creditor accepted into probate or under the intestate laws of the
state if the deceased had no will. In this subsection, "inflation" means the change
in the consumer price index for United States city average, all urban consumers.

all items indices, compiled bv the Bureau of Labor Statistics. United States

Department of Labor.

* Sec. 15. AS 09.17.070 is repealed and reenacted to read:

Sec. 09.17.070. Collateral benefits, (a) A claimant in an action for personal
injury or death may only recover damages that exceed amounts received by the
claimant, or that with reasonable probability will be received in the future by the
claimant, as compensation for the injuries from collateral sources, whether private,
group, or governmental, and whether contributory or noncontributory, except when

(1) the collateral source is a federally funded program that by law must
seek subrogation;
(2) the collateral source has a right of subrogation under federal law;
(3) the collateral source is the payment of a dependent child’s medical
bills by the injured child’s parent that does not result from insurance coverage;
(4) the benefit consists of death benefits paid under life insurance; or
(5) the benefit consists of workers’ compensation benefits received
under AS 23.30.
(b) A person defending a claim may introduce into evidence at trial an amount

paid or payable as a benefit to the claimant as a result of the personal injury or death
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under 42 U.S.C. 301 - 1397 (Social Security Act); a federal disability act; health,

. sickness, disability, accident, or income-disability insurance; insurance that provides

health benefits or income-disability coverage; and a contract or agreement of a group,
organization, partnership, or corporation, or other collateral source, to provide, pay for,
or reimburse the cost of medical, hospital, dental, or other health care services,
disability, or lost wages. However, evidence of a collateral source described under
OOvO _ (5) of this section may not be introduced into evidence at trial. If a person
defending ~ claim elects to introduce evidence described in this subsection, the
claimant may introduce evidence of the amount that the claimant has paid or
contributed to secure the claimant’s right to the collateral benefit, including the cost
to the claimant resulting from depleted or exhausted coverage.

(c) A person who provides a collateral benefit admissible under (b) of this
section may not recover an amount against the claimant as reimbursement for those

benefits and may net be subrogated to the rights of a claimant against a person

defending a claim.

* Sec. 16. AS 09.17.080(a) is amended to read:

(@) In all actions involving fault of more than one person [PARTY TO THE
ACTION], including third-party defendants and persons who have been released
[UNDER AS 09.16.040], the court, unless otherwise agreed by all parties, shall instruct
the jury to answer special interrogatories or, if there is no juiy, shall make findings,
indicating
(1) the amount of damages each claimant would be entitled to recover
if contributory fault is disregarded; and
(2) the percentage of the total fault [OF ALL OF THE PARTIES TO
EACH CLAIM] that is allocated to each claimant, defendant, third-party defendant,
[AND] person who has been released from liability, or other person responsible for
the damages to each claimant regardless of whether the other person, including

an employer, is or could have heen named as a party to the action [UNDER

AS 09.16.040].

* Sec. 17. AS 09.17.080(b) is amended to read:

(b) In determining the percentages of fault, the trier of fact shall consider both

-9- CSSSHB 58(JUD)
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the nature of the conduct of each person [PARTY] at fault, and the extent of the
causal relation betwee . the conduct and the damages claimed. [THE TRIER OF
FACT MAY DETERMINE THAT TWO OR MORE PERSONS ARE TO BE
TREATED AS A SINGLE PARTY IF THEIR CONDUCT WAS A CAUSE OF THE
DAMAGES CLAIMED AND THE SEPARATE ACT OR OMISSION OF EACH
PERSON CANNOT BE DISTINGUISHED.]

* Sec. 18. AS 09.17.080(c) is amended to read:

() The court shail determine the award of damages to each claimant in
accordance with the findings [[ SUBJECT TO A REDUCTION UNDER
AS 09.16.040,] and enter judgment against each party liable. The court also shall
determine and state in the judgment each parly’s equitable share of the obligation to
each claimant in accordance with the respective percentages of fault as determined
under (a) of this section. Except as provided under AS 23.30.015(g), an
assessment of a percentage of fault against a person who is not a party may only
be used as a measure for accurately determining the percentages of fault of a
named party. Assessment of a percentage of fault against a person who is not a
party does not subject that person to civil liability in that action and may not he

used as evidence of civil liability in another action.

* Sec. 19. AS 09.17.900 is amended to read:

Sec. 09.17.900. Definition. In this chapter* "fault" includes acts or omissions
that are in any measure negligent* [OR] reckless, or intentional toward the person or
property of the actor or others, or that subject a person to strict tort liability. The term
also includes breach of warranty, unreasonable assumption of risk not constituting an
enforceable express consent, misuse of a product for which the defendant otherwise
would be liable, and unreasonable failure to avoid an injury or to mitigate damages.
Legal requirements of causal relation apply both to fault as the basis for liability and

to contributory fault.

* Sec. 20. AS 09.20 is amended by adding a new section to read:

Sec. 09.20.185. Expert witness qualification, (a) In an action based on
professional negligence, a person may not testify as an expert witness on the issue of

the appropriate standard of care unless the witness is
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(1) a professional who is licensed in this state or in another state or

country;

(2) trained and experienced in the same discipline or school of practice
as the defendant or in an area directly related to a matter at issue; and

(3) certified by a board recognized by the state as having acknowledged
expertise and training directly related to the particular field or matter at issue;however,

this paragraph does not apply if a board does not exist that could certify the witness

in the particular field or matter at issue.

* Sec. 21. AS 09.30.065 is amended to read:

Sec. 09.30.065. Offers of judgment. At any time more than 10 days before
the trial begins* either the party making a claim or the party defending against a claim
may serve upon the adverse party an offer to allow judgment to be entered in complete
satisfaction of the claim for the money or property or to the effect specified in the
offer, with costs then accrued. If within 10 days after the service of the offer the
adverse party serves written notice that the offer is accepted, either party may then file
the offer and notice of acceptance together with proof of service, and the clerk shall
enter judgment. An offer not accepted within 10 days is considered withdrawn* and
evidence of that offer is not admissible except in a proceeding to determine the form
of judgment after verdict. If the judgment finally entered on the claim as to which an
offer has been made under this section is at least five percent, less [NOT MORE]
favorable to the offeree than the offer, the offeree, whether the nartv making the
claim or defending against the claim, shall pay all costs as allowed under the
Alaska Rules of Civil Procedure and shall pay reasonable actual attorney fees
incurred by the offeror from the date the offer was made. [THE INTEREST
AWARDED UNDER AS 09.30.070 AND ACCRUED UP TO THE DATE
JUDGMENT IS ENTERED SHALL BE ADJUSTED] as follows:

(1) if the offer was served no later than 60 days after both parties
made the disclosures required hv the Alaska Rules of Civil Procedure the offeree
shall pay 100 percent of the offeror’s reasonab* actual attorney fees [OFFEREE
IS THE PARTY MAKING THE CLAIM, THE INTEREST RATE SHALL BE
REDUCED BY FIVE PERCENT A YEAR];

CSSSHB 58(JUD)
New Text Underlined [DELETED TEXT BRACKETED]



i- < J - -e 1 « o Nl VV’l

ey S il 0-LS0056\K
1 (2) if the offer was served more than 60 days after both parties
2 made the disclosures required by the Alaska Rules of Civil Procedure but more
3 than 90 days before the trial began, the offeree shall pay 75 percent of the
4 offeror’s reasonable actual attorney fees;
5 (3) if the offer was served 90 days or less but more than 10 days
6 before the trial began, the offeree shall pay 50 percent of the offeror’s reasonable
7 actual attorney fees [OFFEREE IS THE PARTY DEFENDING AGAINST THE
8 CLAIM, THE INTEREST RATE SHALL BE INCREASED FY FIVE PERCENT A
9 YEAR].
10 * Sec. 22. AS 09.30.065 is amended by adding new subsections to read:
11 (b) If an offeror receives costs and reasonable actual attorney fees under (a)
12 of this section, that offeror shall be considered the prevailing party for purposes of an
13 award of attorney fees under the Alaska Rules of Civil Procedure. Notwithstanding
14 (a) of this section, if the amount awarded an offeror for attorney fees under the Alaska
15 Rules of Civil Procedure is greater than a parly would receive under (a) of this section,
16 the offeree shall pay to the offeror attorney fees specified under the Alaska Rules of
17 Civil Procedure and is not required lo pay reasonable actual attorney fees under (a) of
18 this section. A party who receives attorney fees under this section may not also
19 receive attorney fees under the Alaska Rules of Civil Procedure.
20 (c) If an offeror makes more than one offer of judgment, the last offer served
21 on the adverse party shall be considered to be a revocation of any prior offer of
22 judgment.
23 * Sec. 23. AS 09.30.070(a) is amended to read:
24 (@ Notwithstanding AS 45.45.010, the [THE] rate of interest on judgments
25 and decrees for the payment of money, including preiudgment interest, is three
26 percentage points above the 12th Federal Reserve District discount rate in effect
27 on January 2 of the year in which the judgment or decree is entered [10.5
28 PERCENT A YEAR], except that a judgment or decree founded on a contract in
29 writing, providing for the payment of interest until paid at a specified rate not
30 exceeding the legal rate of interest for that type of contract, bears interest at the rate
31 specified in the contract if the interest rate is set out in the judgment or decree.
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* Sec. 24. AS 09.30.070 is amended by adding a new subsection to read:
(c) Prejudgment interest may not be awarded for future economic damages,
future noneconomic damages, or punitive damages.
* Sec. 25. AS 09.50.280 is amended to read:
Sec. 09.50.280. Judgment for plaintiff; punitive damages. If judgment is
rendered for the plaintiff, it shall be for the legal amount found due from the state with
[LEGAL] interest as provided under AS 09.30.070 [FROM THE DATE IT BECAME

DUE] and without punitive damages.
* Sec. 26. AS 09.55.440(a) is amended to read:

(@) Upon the filing of the declaration of talcing and the deposit with the court
of the amount of the estimated compensation stated in the declaration, title to the estate
as specified in the declaration vests in the plaintiff, and that property is condemned
and taken for the use of the plaintiff, and the right to just compensation for it vests in
the persons entitled to it. The compensation shall be ascertained and awarded in the
proceeding and established by judgment. The judgment must include interest at the
rate of 10.5 percent a year [SET OUT IN AS 09.30.070] on the amount finally
awarded that [WHICH] exceeds the amount paid into court under the declaration of
taking. The interest runs from the date title vests to the date of payment of the
judgment.

* Sec. 27. AS 09.55.535(k) is amended to read:
(k) The provisions of AS 09.43.010 - 09.43.180 (Uniform Arbitration Act)

apply to arbitrations under this section if they do not conflict with the provisions of
this section; arbitrations under this section shall be conducted in accordance with
procedures established by any rules of court which may be adopted and according to
provisions of AS 09.55.540 - 09.55.547. 09.55.554 - 09.55.560 [AS 09.55.540 -
09.55.54S AND AS 09.55.554 - 09.55.560], and AS 09.65.090.

* Sec. 28. AS 09.55.536(a) is amended to read:
(@) Inan action for damages due to personal injury or death based upon

the provision of professional services by a health care provider, including a person
providing services on behalf of a governmental entity, when the parties have not
agreed to arbitration of the claim under AS 09.55.535, the court shall appoint within
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20 days after filing of answer to a summons and complaint a three-person expert
advisory panel unless the court decides that an expert advisory opinion is not necessary
for a decision in the case. When the action is filed., the court shall, by order,
determine the professions or specialties to be represented on the expert advisory panel,
giving the parties the opportunity to object or make suggestions.
* Sec. 29. AS 09.55.536(c) is amended lo read:

(¢) Not more than 30 days after selection of the panel, the panel [IT] shall
make a written report to the parties and to the court, answering the following questions
and other questions submitted to the panel by the court in sufficient detail to explain
the case and the reasons for the panel’s answers:

(1) Why did the claimant seek [WHAT WAS THE DISORDER FOR
WHICH THE PLAINTIFF CAME TO] medical care?

(2) Was a correct diagnosis made? If not, what was incorrect
about the diagnosis [WHAT WOULD HAVE BEEN THE PROBABLE OUTCOME
WITHOUT MEDICAL CARE]?

(3) Was the treatment or lack of treatment [SELECTED] appropriate?.
If not, what was inappropriate about the treatment or lack of treatment [FOR
THE CASE]?

(4) Was the claimant injured during the course of evaluation or
treatment or by failure to diagnose or treat [DID AN INJURY ARISE FROM THE

MEDICAL CARE]?
(5) If the answer to question 4 is "yes." what [WFIAT] is the nature

and extent of the medical injury?

(6) What specifically caused the medical injury?

(7) Was the medical injury caused by unskillful care? Explain.

(8) If a medical injury had not occurred, what would have been the
likely outcome of the medical case [HOW WOULD THE PLAINTIFF’S
CONDITION DIFFER FROM THE PLAINTIFF’S PRESENT CONDITION]?

* Sec. 30. AS 09.55.536(f) is amended to read:
(f) Discovery may not be undertaken in a case until the report of the expert

advisory panel is received or 60 days after selection of the panel, whichever occurs

HBO0058c
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first. However, the court may relax this prohibition upon a showing of good cause by
any party. If the panel has not completed its report within the 30-day period
prescribed in (c) of this section, the court may, upon application, grant the panel [IT]

an additional 30 days.

* Sec. 31. AS 09.55.536 is amended by adding a new subsection to read:

(i) This section applies regardless of whether a party in the action or the health
care provider whose professional services arc the subject of the action is a

governmental entity or in the public or private sector.

* Sec. 32. AS 09.55.560(1) is amended to read:

(1) "health care provider" means an acupuncturist licensed under
AS 08.06; an audiologist licensed under AS08.11; a chiropractor licensed under
AS 08.20; a dental hygienist licensed under AS 08.32; a dentist licensed under
AS 08.36;a nurse licensed under AS 08.68; a dispensing optician licensed under
AS 08.71;a naturopath licensed under AS 08.45; an optometrist licensed under
AS 08.72; a pharmacist licensed under AS 08.80; a physical therapist or occupational
therapist licensed under AS 08.84; a physician licensed under AS 08.64; a podiatrist;
a psychologist and a psychological associate licensed under AS 08.86; [AND] a
hospital as defined in AS 18.20.130, including a governmentally owned or operated
hospital; [AND] an employee of a health care provider acting within the course and
scope of employment; an ambulatory surgical facility and other organizations
whose primary purpose is the delivery of health care, including a health
maintenance organization, individual practice association, integrated delivery

system, preferred provider organization or arrangement, and a physical hospital

organization.

* Sec. 33. AS 09.55.560 is amended by adding new paragraphs to read:

(4) "professional negligence” means a negligent act or omission by a
health care provider in rendering professional services;

(5) "professional services" means service provided by a health care
provider that is within the scope of services for which the health care provider is
licensed and that is not prohibited under the health care provider’s license or by a

facility in which the health care provider practices.
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* Sec. 34. AS 09.60 is amended by adding a new section to read:

Sec. 09.60.080. Contingent fee agreements. If an attorney contracts for or
collects a contingency fee in connection with an action for personal injury, death, or
property damage and the damages awarded by a court or jury include an award of
punitive damages, the contingent fee due the attorney shall be calculated after that
portion of punitive damages due the state under AS 09.17.020(d) has been deducted
from the total award of damages.

* Sec. 35. AS 09.65 is an,'ended by adding a new section to read:

Sec. 09.65.085.  Civil liability of electric utility, (a) A utility offering
electrical service to the public for compensation under a certificate of public
convenience and necessity issued by the Alaska Public Utilities Commission under
AS 42.05.221 may not be held strictly liable for property damage, death, or personal
injury resulting from an act or omission of the utility relating to the production or
delivery of electrical service.

(b) This section does not preclude liability for civil damages that are the result
of an intentional, reckless, or negligent act or omission.

* Sec. 36. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.096. Civil liability of hospitals for certain physicians, (a) A
hospital is not liable for civil damages as a result of an act or omission by an
emergency room physician who is not an employee or actual agent of the hospital if
the hospital provides notice that the emergency room physician is an independent
contractor and the emergency room physician is insured as described under (c) of this
section. The hospital is responsible for exercising reasonable care in granting
privileges to practice in the hospital, for reviewing those privileges on a regular basis,
and for taking appropriate steps to revoke or restrict privileges in appropriate
circumstances. The hospital is not otherwise liable for the acts or omissions of an
emergency room physician who is an independent contractor. The notice required by
this subsection must be posted conspicuously in all admitting areas of the hospital,
published at least annually in a newspaper of general circulation in the area, and must

be in substantially the following form:
Notice of Limited Liability

HB0O058c
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The following emergency room physicians are independent
contractors and are not employees of the hospital:
(List specific emergency room physicians)

(b) This section does not preclude liability for civil damagesthat are the

proximate result of the hospital’s negligence or intentional misconduct.

(c)A hospital is not immune from liability under (a) of this sectionfor an  act
or omission of an emergency room physician who is an independent contractor unless
the emergency room physician has liability insurance coverage in the amount of at
least ic'00,000 for each incident and the coverage is in effect and applicable to those
health care services offered by the emergency room physician that the hospital is
required to provide by law or by accreditation requirements.

(d) In this section,

(1) "emergency room physician” means a physician who provides health
care services in a hospital emergency room;

(2) "hospital” has the meaning given in AS 18.20.130 and includes a
govemmentally owned or operated hospital;

(3) "independent contractor” means an emergency room physician who
is not an employee or actual agent of the hospital in connection with the rendition of
the health care services.

* Sec. 37. AS 09.65.210 is repealed and reenacted to read:

Sec. 09.65.210. Damages resulting from commission of a felony or while
under the influence of alcohol or drugs. A person who suffers personal injury or
death or the person’s personal representative under AS 09.55.570 or 09.55.580 may not

recover damages for the personal injury or death if the injury or death occurred while

the person was
(1) engaged in the commission of a felony, the person has been

convicted of the felony, including conviction based on a guilty plea or plea of nolo

contendere, and the felony substantially contributed to the personal injury or death;

(2) engaged in conduct that would constitute the commission of an
unclassified felony, a class A, or a class B felony for which the person was not

convicted and the conduct
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(A) substantially contributed to the personal injury or death; and
(B) is proven by the defendant in the civil trial by clear and
convincing evidence;
(3) fleeing after the commission, by that person, of conduct that would
constitute an unclassified felony, a class A felony, or a class B felony or being
apprehended for conduct that would constitute an unclassified felony, a class A felony,

or a class B felony if the conduct
(A) during the flight or apprehension substantially contributed

to the injury or death; and
(B) is proven by the defendant in the civil trial by clear and

convincing evidence;
(4) operating a vehicle, aircraft, or watercraft while under the influence
of intoxicating liquor or any controlled substance in violation of AS 28.35.030, was
convicted, including conviction based on a guilty piea or plea of nolo contendere, and

the conduct substantially contributed to the personal injury or death; or
(5) engaged in conduct that would constitute a violation of

AS 28.35.030 for which the person was not convicted if the conduct substantially
contributed to the personal injury or death and the conduct is proven by the defendant
in the civil trial by clear and convincing evidence.

* Sec. 38. AS 09.68 is amended by adding a new section to read:

Sec. 09.68.130. Collection of settlement information, (a) Except as
provided in (c) of this section, the Alaska Judicial Council shall collect and evaluate
information relating to the compromise or other settlement of all civil litigation. The
information, including the case name and file number, a general description of the
claims being settled, the dollar amount of the settlement, to whom the settlement was
paid, and any nonmonetary terms, shall be collected on a form developed by the
council for that purpose.

(b) The information received by the council under (a) of this section is
confidential. This restriction does not prevent the disclosure of summaries and

statistics in a manner that does not allow the identification of particular cases or

parties.
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(c) The requirements of (a) of this section do not apply to the following types

of cases:
(1) divorce and dissolution;
(2) adoption, custody, support, visitation, and emancipation of children;
(3) children-in-need-of-aid cases under AS 47.10 or delinquent minors

cases under 47.12;
(4)  domestic violence protective orders under AS 18.66.100 -

18.66.180;
(5) estate, guardianship, and trust cases filed under AS 13;
(6) small claims under AS 22.15.040.
* Sec. 39. AS 21.06 is amended by adding a new section to read:

Sec. 21.06.087. Insurance report, (a) The director shall require reporting of
and shall compile information necessary to evaluate the effect of the measures enacted
in this Act on the availability and cost of insurance in the state.

(b) Information described in (a) of this section shall be provided by all insurers
doing business in this stale in the format specified by the director and must include
factual information stating premiums, claims, losses, expenses, and solvency of the
company as a whole. Information shall be compiled by the division in a way that
protects the identity of individual insureds.

(c) The director shall adopt regulations to implement and interpret this section,
including requiring insurers doing business in the state to provide information
necessary for the division to carry out its responsibilities under (a) and (b) of this
section. If there are indications of market disruption, the director may waive all or
part of the reporting requirements in this section.

(d) Beginning June 1, 2000, the information compiled under (a) of this section
s¥ 3ii be repotted annually tn the governor and the judiciary committees of both houses
of the legislature.

(c) The division may consult with the Alaska Judicial Council when
determining what information to require to be reported under (a) - (c) of this section
and when implementing the compilation required under (a) of this section.

* Sec. 40. AS 21.89.100(d) is amended to read:
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(d) If the insured selects independent counsel at the insurer’s expense, the
insurer may require that the independent counsel have at least four years of experience
in civil litigation, including defense experience in the general subject area at issue in
the civil action, and malpractice insurance. Unless otherwise provided in the insurance
policy, the obligation of the insurer to pay the fee charged by the independent counsel
is limited to the rate that is actually paid by the insurer to an attorney in the ordinary
course of business in the defense of a simi lar civil action in the community in which
the claim arose or is being defended. In movi'dino independent counsel, the insurer
is not responsible for the fees and costs of defending an allegation for which
coverage is properly denied and shall be responsible ontv for the fees and costs
to defend those allegations for which the insurer either reserves its position as to
coverage or accepts coverage. The independent counsel shall keen detailed
records allocating fees and costs accordingly. A dispute between the insurer and
insured regarding attorney fees that is not resolved by the insurance policy or this

section shall be resolved by arbitration under AS 09.43.

*Sec. 41. AS 21.89.100 is amended by adding a new subsection lo read:

(h) When an insured is represented by independent counsel, the insurer may
settle directly with the plaintiff if the settlement includes all claims based upon the
allegations for which the insurer previously reserved its position as to coverage or

accepted coverage, regardless of whether the settlement extinguishes all claims against

the insured.

* Sec. 42. AS 23.30.015(g) is amended to read:

(9) If the employee or the employee’s representsivr recovers damages fsom
the third person, the employee or representative shall promptly pay to the employer the
total amounts paid by the employe: under (e)(1)(A) - (C) [(e)(1)(A), (B), AND (C)]
of this section [,j insofar as the recovery is sufficient after deducting all litigation costs
and expenses.  Any excess recovery by the employee or representative shall be
credited against any amount payable by the employer thereafter. If the employer is
allocated a percentage of fault under AS 09.17.080, the amount due the employer
under this subsection shall be reduced hv an amount equal to the employer’s

equitable share of damages assessed under AS 09.17.080(c).

HBO0O058c
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* Sec. 43. AS 44.77.015(a) is amended to read:

(@ For the purposes of filing claims for medical services provided under
AS 47.07 or AS 47.25.120 - 47.25.300, "promptly," in AS 44.77 010(a), means (1)
within six months after the date of service, or as provided in (b) of this section, if
there is no third-party claim, or (2) within 12 months after the date of service if there
is a third-party claim. Except as provided in (c) of this section, a claim may not be
paid if it is not filed promptly; an inference to the contrary may not be drawn from
AS 09.10.053 [AS 09.10.050], AS 09.50.250 - 09.50.300, or AS 37.25.010.

* Sec. 44. Rule 16.1(c), Alaska Rules of Civil Procedure, is amended to read:

(c) Motion to Set Trial and Certificate. Unless otherwise ordered by the
court, a [A] motion to set trial may not be filed until after the meeting of parties
under (n) of this rule has occurred and the scheduling order under Rule 16(h) has
been issued [105 DAYS AFTER SERVICE OF THE SUMMONS AND
COMPLAINT]. A party seeking lo obtain a trial date must serve and file a motion to
set trial together with a certificate, signed by counsel, stating:

(1) That the issues in the case have actually been joined;

(2) That all parties have completed discovery or have a reasonable
opportunity to do so within the next 60 days;

(3) That the procedure for listing witnesses and exhibits and providing
exhibit copies, as set forth in [PARAGRAPH] (d) of this rule has been completed;

(4) Whether trial by jury has been timely demanded;

(5) The estimated number of days for the trial, including estimates for
each party’s case and for jury selection;

(6) The names, addresses and telephone numbers of all attorneys and
pro se parties who are responsible for the conduct of the litigation;

(7) Which, if any, statute or rule entitles the case to preference on the

trial calendar;
(8) That the parties have complied with [PARAGRAPH] (k) of this

rule.

* Sec. 45. Rr.ie 16.1(n), Alaska Rules of Civil Procedure, is repealed and reenacted to read:

(1) Meeting of Parties. Except when otherwise ordered, the parties shall, as

HB0058c 21- CSSSHB 58(JUD)
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soon as practicable after the exchange of initial disclosures required under Rule
26(a)(1) and in any event at least 14 days before a scheduling conference is held or
a scheduling order is due under Rule 16(b), meet to discuss the nature and basis of
their claims and defenses and the possibilities for a prompt settlement of the case and
to develop a proposed discovery plan. The attorneys of record and all unrepresented
parties that have appeared in the case are jointly responsible for arranging and being
present or represented at the meeting, for attempting in good faith to agree on the
proposed discovery plan, and for submitting k? <he court within 10 days after the
meeting a written report outlining the proposed discovery plan. The proposed
discovery plan shall indicate the parties’ views and proposals concerning

(1) what changes should be made in the timing or forms of subsequent
disclosures under the rules, including a statement as to when the disclosures required
under Rule 26(a) were made;

(2) the subjects on which discovery may be needed, when discovery
should be completed, and whether discovery should be conducted in phases or be
limited to or focused upon particular issues;

(3) what changes should be made in the limitations on discovery
imposed under these rules and what other limitations should be imposed;

(4) whether a scheduling conference is unnecessary;

(5) whether there will be dispositive or partially dispositive motions
filed in the case and whether other deadlines should be set aside pending resolution of
the dispositive or partially dispositive motions by the court; and

(6) any other orders that should be entered by the court under Civil
Rule 16(b) and (c).

* Sec. 46. Rule 41(a), Alaska Rules of Civil Procedure, is amended by adding a new
paragraph to read:

(3) Settlement Information. If a voluntary dismissal under this rule
is the result of compromise or other settlement of the parlies, the parlies shall submit
to the Alaska Judicial Council the information required under AS 09.68.130. A notice
of dismissal made under (I)[a] of this subsection must be accompanied by a

certification signed by or on behalf of the plaintiff that the information required under

CSSSHB 58(JUD) -22- HB0058c
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AS 09.68.130 has been submitted to the Alaska Judicial Council. A stipulation of
dismissal made under (1)[b] of this subsection must be accompanied by a certification
signed by or on behalf of all parties who have appeared in the action. The
requirements of this paragraph do not apply to the types of cases listed in
AS 09.68.130(c).

* Sec. 47. Rule 72.1(g), Alaska Rules of Civil Procedure, is amended to read:

(9) Discovery. Except by leave of court, no discover may be conducted until
the report of the Panel has been filed or until 60 [80] days after selection of the Panel
[HAVE ELAPSED FROM THE DATE THE CASE IS AT ISSUE], whichever is first

to occur, unless discovery is further stayed for good cause by order of the court.
* Sec. 48. Rule 95(b), Alaska Rules of Civil Procedure, is amended to read:

(b) In addition to its authority under (a) of this rule and its power to punish
for contempt, a court may, after reasonable notice and an opportunity to show cause
to the contrary, and after hearing by the court, if requested, impose a fine not <>
exceed $10.000.00 [$1,000.00] against any attorney who practices before it for failure
to comply with these rules or any rules promulgated by the supreme court.

* Sec. 49. Rule 95, Alaska Rules of Civil Procedure, is amended by adding a new
subsection to read:

(c) If the trier of fact determines that a party lo a civil action has intentionally
made a false statement of a material fact in connection with the prosecution or defense
of a civil action, the court shall enter judgment against the party making the false
statement on the issue to which the false statement relates. If the civil action involves
multiple claims and the false statement does not apply to all claims, the judgment
required under this subsection shall apply only lo those claims to which the false

statement relates.
* Sec. 50. Rule 511, Alaska Rules of Appellate Procedure, is amended by adding a new

subsection to read:
(e) Settlement Information. If a dismissal under (a) or (b) of this rule is the
result of compromise or other settlement between the parties, the parties shall submit
to the Alaska Judicial Council the information required under AS 09.68.130. A

dismissal by agreement under (a) of this rule must be accompanied by a certification
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signed by the attorneys of record for all parties tnat the information required under
AS 09.68.130 has been submitted to the Alaska Judicial Council. A dismissal by the
appellant or petitioner made under (b) of this rule must be accompanied by a
certification signed by the appellant’s or petitioner’s attorney of record. The
requirements of this subsection do not apply to the types of cases listed in
AS 09.68.130(c).

* Sec. 51.Rule 16.1(k)(4), Alaska Rules of Civil  Procedure, is repealed.

* Sec. 52. AS 09.55.548 is repealed.
* Sec. 53.  AS 09.17.020(d), as enacted by sec. 10 of this Act, has the effect of amending

Rule 58, Alaska Rules of Civil Procedure, by requiring the court to require that acertain

percentage of an award of punitive damages be deposited into the general fund.

WSWpli'1

* Sec. 54.AS 09.17.040(a), as amended by sec.11 of this Act, has the effect of amending

Rule 58, Alaska Rules of Civil Procedure, by requiring the court to reduce anaward of

damages by certain tax rates in effect on thedate of injury or death if taxable.

* Sec. 55.AS 09.17.040(d), as amended by sec.12 of this Act, has the effect of amending

Rule 58, Alaska Rules of Civil Procedure, by requiring that certain judgments be paid

periodically if requested by a party, with a lump sum payment for certain attorney fees.

* Sec. 56.AS 09.17.040(e), as amended by sec.13 of this Act, has the effect of amending

Rule 58, Alaska Rules of Civil Procedure, by imposing certain requirements when ajudgment
is paid by periodic payments.
* Sec.57. AS 09.17.040(f), as amended by sec. 14 of this Act, has the effect of amending

Rule 58, Alaska Rules of Civil Procedure, by requiring that certain judgments include any

increases for future inflation.

* Sec. 58. AS 09.17.080(a), as amended by sec. 16 of this Act, has the effect of amending
Rule 49, Alaska Rules of Civil Procedure, by requiring the jury to answer the special
interrogatory listed in AS 09.17.080(a)(2'> regarding the percentages of fault to be allocated
among the claimants, defendants, third-party defendants, persons who have been released from
liability, or other person who is responsible for the damages.

* Sec. 59. AS 09.20.185, enacted by sec. 20 of this Act, has the effect of amending

Rule 702, Alaska Rules of Evidence, by requiring certain qualifications from a person

testifying as an expert witness.
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*Sec. 60. AS 09.30.065, as amended by secs. 21 and 22 of this Act, has the effect of
amending Rule 68, Alaska Rules of Civil Procedure, by requiring the offeree to pay costs and
reasonable actual attorney fees on a sliding scale of percentages in certain cases, by
eliminating provisions relating to interest and by providing that a subsequent offer revokes
prior offers.

*Sec. 61. AS 09.30.070(c), added by sec. 24 of this Act, has the effect of amending
Rule 58, Alaska Rules of Civil Procedure, by providing that prejudgment interest may not be
awarded for future economic or noneconomic damages.

*Sec. 62. ALTERNATIVE DISPUTE RESOLUTION, (a) It is the intent of this
legislation to create a pilot alternative dispute resolution procedure within the existing civil
litigation system in order to promote the timely, inexpensive, and efficient resolution of civil
disputes.

(b) The Alaska Judicial Council shall consult with the Alaska Dispute Settlement
Association, review court sanctioned alternative dispute resolution programs in other states and
in the federal court system, and make recommendations to assist the legislature and the Alaska
Court System in the establishment of a pilot program for alternative dispute resolution within
the Alaska Court System. The Alaska Judicial Council shall submit a written report to the
legislature and to the Alaska Supreme Court within six months after the effective date of this
Act. The report must include specific types of programs, specific types of cases within each
program that are amenable to alternative dispute resolution, the cost to the parties and to the
Alaska Court System under these programs, and the qualifications of the neutral parties,
including nonlawyers, who will provide dispute resolution services under the program.

(c) In this section, "alternative dispute resolution™ is limited to arbitration, mediation,

and early neutral evaluation.
*Sec. 63. APPLICABILITY. This Act applies to allcauses of actionaccruing onorafter

the effective date of this Act.

*Sec. 64. SEVERABILITY.Under AS 01.10.030, if any provision of this Act or the
application of a provision of this Act to any person or circumstance is held invalid, the
remainder of this Act and the application to other persons shall not be affected.

*Sec. 65. This Act takes effect July 1, 1997.
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