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HB 264 would establish a set o f  procedures that an administrative agency may use as a part of 
the regulation adoption process. These procedures would establish a com m ittee to resolve 
controversial issues before the form al regulation adoption process under AS 44.62 begins. The 
com m ittee  would review  and negotiate the issues, and make a recom m endation to the agency. 
T he  agency w ould then p resum ably  propose that regulation under the existing requirem ents of 
AS 44.62.

T he Departm ent o f Revenue has successfully used a process sim ilar to the negotiated regulation 
process. W e believe that m ost o f  what the bill would provide is currently perm issible under 
ex isting  statute. There is a great deal o f merit to an open exchange of ideas before an agency 
com m its itself in writing to w hat it believes is the best solution to an issue. But because o f 
several im portant differences betw een our procedures and the ones authorized by HB 264, the 
D epartm ent o f Revenue w ould  not use these procedures, and therefore t;;e fiscal impact o f the 
bill w ould be minimal.

W e have used a "working group" approach in several regulations projects. Som e o f  the 
differences between our procedures and the ones in HB 264 follow. First, we do not use the 
term  “negotiated." To the ex ten t that the concept implies a comprom ise between positions, it is 
inappropriate for our program s. O ur aim  in tax regulations is simplicity, clarity, equity and 
faithfulness to statutory language; we don’t adopt regulations to “raise revenue." But the duty 
to adm inister the tax laws belongs with the department. By the same token, both CSED  and 
PFD  affect far too m any people for it to be appropriate to “negotiate* between the agency and a 
sm all group.

Second, we don't identify specific m em bers o f a committee, and would not pay their travel to 
m eetings. The m eetings are open to the public. It would be too cumbersome to deal with a set 
m em bership. Finally, our system  is far less formalized than that envisioned by HB 264.

Hb264 doc



J M a s k a  J s S te rte  ^ l e g i s l a t u r e

REPRESENTATIVE

P E T E R  K E L L Y

Mailing Address:

Stale Capitol 

Juneau. Alaska 

99801-1182 

(907) 465-2327
119 N. Cushman. Suite 203

Fairbanks, Alaska 99701 

(907) 456-8161
House District 31

Mouse (D f ^Representatives
February 23, 1998 

Subcommittee Report

To: Representative Gene Therriault, Co-Chair
House Finance Committee

From: Representative Pete Kelly, Subcommittee Chair

Re: House Bill 264_________________________________________________________

The following changes are incorporated in the Committee Substitute before

Page 2, line 10: Deleted “shall”, inserted “is advised to"

Page 2, following line 30:
Inserted a new subparagraph: “(b) Upon determining that a negotiated 

regulation making committee will be formed, an agency shall notify the public so 
that persons significantly affected by the proposed regulation can apply to be 
appointed to the committee."

Page 3, line 17 following “ regulation.":
Insert “The agency should strive to achieve balanced committee 

representation as provided in AS 44.62.720(3).”

Page 5, line 17, following “participation.” Delete all material authorizing an 
agency to pay individual members to attend the committee process.

Note: This does not prohibit one private party from paying for another 
private party’s participation. It is possible that a corporation seeking to 
use this process may wish to sponsor a broad spectrum of the public to 
participate in the process. However, it protects the agency from 
allegations of impropriety, should the agency accept funds from a 
corporation, then be in the position of choosing between interested parties 
to be funded to participate in the committee.

HFIN



Changes to HB 264 in HFIN Subcommittee 

Page 2.

Page 5, after line 26, insert: “(e) A member of a negotiated regulations making 
committee shall disclose to the agency and other members of the committee any 
grants, gifts, or other financial benefit that exceeds $150 and that has been 
accepted by the disclosing member to finance the disclosing member’s 
participation in the negotiated rule making committee."

Page 7, line 17, following "chapter", insert delete “unless the act or omission 
constitutes gross negligence or reckless or intentional misconduct.”

Page 7, lines 26 through 30, insert a new bill section excluding "members of a 
negotiated regulation making committee . . . "  from the administrative ethics act in 
Title 39.52. Note: See also the change on Page 5, line 26.
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C S  F O R  H O U S E  BILL N O . 264( )

IN  T H E  LEG ISLA TU R E O F TH E STA TE O F  A LA SK A

T W E N T IE T H  LEG ISLA TU R E - SECON D SESSIO N

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES JAMES, Berkowitz, Cowdery, Kemplen

A BILL

FOR AN ACT ENTITLED

"An Act relating to negotiated regulation making; and providing for an effective

BE IT ENACTED BY THE LEGISLATURE O F  THE STATE O F  ALASKA:

* S e c tio n  1. AS 44 .62  is am ended by adding new sections to read:

Article 10. Negotiated Regulation Making.

Sec. 44.62.710. Purpose and applicability of AS 44.62.710 - 44.62.800. (a)

T he purpose o f  A S 44.62.710 - 44.62.800 is to establish a  fram ew ork for the conduct 

o f  negotiated regulation m aking consistent with AS 44.62.010 - 44.62.320. N egotiated 

regulation m aking is not a substitute for the requirem ents o f  AS 44.62.010 - 44.62.320 

b u t m ay be used  as a supplem ental procedure to perm it the d irect participation o f 

affec ted  in terests in the developm ent o f new regulations o r the am endm ent o r repeal 

o f  ex isting  regulations. A  consensus agreem ent reached by a negotiated  regulation 

m aking  com m ittee  m ay be m odified by an agency as a result o f  the subsequent 

regu la tion  m aking process. AS 44.62.710 - 44.62.800 m ay not be construed  as an

date."
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attem pt to lim it innovation  and experim entation with the negotiated  regulation  m aking 

process o r to lim it o ther m eans to obtain public participation in the regulation m aking 

process.

(b) T h e  p rov isions o f  AS 44.62 .710  - 44 .62.800 m ay be used  by an agency 

even  if  o th er p rov isions o f  th is chap ter do not apply to that agency .

Sec. 44.62.720. Determination of need for negotiated regulation making 

committee, (a) In  addition  to the regulation adoption requ irem ents under 

A S 4 4 .62 .010  - 44 .62 .320 , an agency m ay determ ine that the use  o f  a negotiated  

regulation m aking  com m ittee to  negotiate and develop a proposed  regulation is in the 

pub lic  in terest. In  m aking th a t determ ination, the agency is adv ised  to consider 

w hether

(1) there is a need fo r a regulation, including w hether any legal action 

is pend ing  that m ig h t resolve the need;

(2) there are a  lim ited num ber o f identifiable in terests that are held by 

m ore than  one pe rson  and that will be significantly affected by the regulation;

(3) there is a  reasonable likelihood that a  com m ittee  can  be convened  

w ith  a  ba lanced  represen tation  o f  persons who

(A) can adequately represent the interests iden tified  under (2) 

o f  th is section ; and

(B) are w illing  to negotiate in good faith to reach  a consensus 

on the p ro p o sed  regulation;

(4) there is a  reasonable likelihood that a com m ittee  will reach a 

consensus on the p roposed  regu lation  w ithin a fixed period o f  tim e;

(5) the negotia ted  regulation m aking procedure w ill no t unreasonably  

delay  the adop tion  o f  the final regulation;

(6) the agency has adequate resources and is w illing  to com m it those 

resources, includ ing  technical assistance, to the com m ittee; and

(7) the agency, to  the m axim um  extent possib le  consisten t w ith  the 

legal o r o ther obligations o f  the agency, will use the consensus o f  the com m ittee as the 

basis for the regu la tion  proposed  by the agency under AS 44 .62 .010  - 44 .62.320.

(b) U pon  determ ining  that a  negotiated regulation m aking  com m ittee  will be

WORK DRA FT WORK DRAFT 0-LS0910\L
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fo rm ed , an agency shall notify the public  so  that interested persons can apply to be 

appoin ted  to the com m ittee.

Sec. 44.62.730. Use of convener, (a) An agency m ay use the services o f  an 

im partial person as a convener to assist in m aking the determ ination o f  need under 

AS 44 .62 .720  and to  assist the agency to

(1) identify  the persons w ho will be significantly  affected by  a 

proposed  regulation ; and

(2) conduct discussions with affected persons on the issues o f  concern 

and determ ine w hether the establishm ent o f a  negotiated regulation m aking com m ittee 

is feasib le  and appropriate  for the particu lar proposed regulation.

(b) A  person  acting as a  convener m ay also be nam ed as a facilitator under 

AS 44.62.760. T he convener shall report findings and m ake recom m endations to  the 

agency. T he report and  recom m endations o f  the convener shall be m ade availab le  to 

the pub lic  upon request.

Sec. 44.62.740. Establishment, support, and termination of committee, (a) 

T he agency m ay establish  a  negotiated  regulation m aking com m ittee to assist in the 

fo rm ula tion  o f  a proposed regulation. T he agency should  strive to achieve the 

balanced  com m ittee representation described under AS 44.62.720(a)(3). M em bers o f  

the com m ittee serve at the pleasure o f the head o f the agency. If  a com m ittee m em ber 

is unable to attend a m eeting, the agency head  m ay select a  designee to serve in that 

m em ber's p lace for a m eeting.

(b) The agency head may expand the m em bership o f the negotiated regulation 

m aking  com m ittee  if  necessary to  facilitate the w orkings o f  the com m ittee.

(c) T he agency shall m ake available adm inistrative support to the negotiated  

regulation m aking com m ittee, including technical support, that the agency determ ines 

necessary .

(d) A  negotiated regulation m aking com m ittee term inates upon adoption under 

AS 44.62.010 - 44.62.320 o f  the final regulation under consideration unless the agency 

specifies an earlie r term ination date.

Sec. 44.62.750. Committee duties, procedures, and report (a) A  negotiated 

regulation m aking com m ittee  shall consider the m atter proposed by the agency  for

WORK DRA FT WORK DRAFT 0-LS0910\L
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consideration  and shall attem pt to  reach consensus concerning a p roposed  regulation 

and  any o ther m atte r on  w hich the agency requests assistance and tha t is relevan t to 

the proposed  regulation.

(b) T he person  representing the agency on a negotiated regulation  m aking  

com m ittee shall participate in the deliberations o f  the com m ittee with the sam e rights 

and responsib ilities o f  o ther m em bers o f  the com m ittee and is au thorized  to fully 

represen t the agency in the discussions and negotiations o f  the com m ittee.

(c) A n agency  m ay adopt procedures for the operation o f  the negotiated 

regu la tion  m aking  com m ittee. T he agency head shall appoin t the chair o f  the 

com m ittee.

(d) If  a negotia ted  regulation m aking com m ittee achieves consensus on a 

proposed  regulation at the conclusion o f  the negotiations, the com m ittee shall transm it 

to  the  agency tha t estab lished  the com m ittee a  report contain ing the proposed  

regulation.

(e) I f  a  nego tia ted  regulation m aking com m ittee does not reach  a  consensus 

on the  proposed  regulation , the com m ittee shall transm it to the agency  a  report 

specify ing  areas in w hich the com m ittee reached consensus and the issues that rem ain 

unreso lved . T he com m ittee  m ay include in the report o ther inform ation, 

recom m endations, o r m aterials that the com m ittee considers appropriate. A  m em ber 

o f  the  com m ittee  m ay include as an addendum  to the report additional in form ation , 

recom m endations, o r m aterials.

(f) AS 44 .62 .310  - 44 .62 .312  apply to m eetings o f a negotiated  regulation 

m aking  com m ittee.

Sec. 44.62.760. Facilitator selection, duties, and authority, (a) A n agency 

m ay appoint a person w ho is im partial to serve as a facilitator for the negotia tions o f  

a nego tia ted  regu lation  m aking com m ittee. A  person designated to  represen t the 

agency  on substan tive issues m ay not serve as facilitator.

(b) A  fac ilita to r appointed o r selected under (a) o f  this section shall

(1) p reside at the m eetings o f the com m ittee in an im partial m anner,

unless the agency head  has designated another person as chair;

(2) im partially  assist the m em bers o f  the com m ittee  to  conduct

CSHB 264( ) -4-
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discussions and negotiations and to  achieve consensus;

(3) coord inate w ith the agency  regarding the m anagem ent o f  records 

o f  the com m ittee; and

(4) perform  o ther du ties rela ted  to the negotiated  regu lation  m aking  

com m ittee  that are assigned by the agency head.

(c) A facilitator does not have decision-m aking  authority  fo r the com m ittee .

Sec. 44.62.770. Employees, contractors, expenses, and funding, (a) An

agency  m ay appoin t an agency em ployee or obtain the services o f  ano ther sta te  

em ployee or a private con tracto r to  serve as a convener o r facilita to r fo r a  nego tia ted  

regulation m aking com m ittee.

(b) B efore appointing o r  selecting  a  convener under AS 44 .62 .730  o r  a 

fac ilita to r under AS 44 .62.760, an agency shall determ ine w hether a  person  being  

considered  has a  financial o r o ther in terest that w ould prevent the person  from  serving 

in an im partial and  independent m anner. A  person disqualified  u n d er this c riterion  

m ay not be considered further.

M amfcnrq o f  n nngnHntnH rngnlntinn ranking ffir

—th e ir  own expenses o f  participation.— .

(d) The state m ay accept grants o r gifts from  any appropriate source to  finance 

the  negotiated regulation m aking  p rocess o f  a com m ittee if

(1) inform ation on the nam e o f  the person giving the grant o r  g ift and 

on the am ount o f  the grant o r  g ift is availab le  to  the public;

(2) the gran t o r g ift is g iven  to and accepted by the  sta te  w ithout 

placing any condition on the m em bership  o f  a negotiated regulation m aking com m ittee 

in an agency o r the outcom e o f  the negotia ted  regulation m aking  p rocess; and

(3) any o ther requ irem ent o f  law has been met.

(e) A  m em ber o f  a nego tia ted  regu lation  m aking com m ittee shall d isc lose  to 

the agency and other m em bers o f  the com m ittee a grant, gift, or other financial benefit 

that exceeds $150 and that has been accepted by the d isclosing m em ber to finance the 

d isclosing  m em ber's participation  on the nego tia ted  regulation m aking com m ittee .

Sec. 44.62.780. Judicial review. An agency action relating to  estab lish ing , 

assisting, o r term inating a negotiated regulation m aking com m ittee under AS 44 .62 .710

WORK D RA FT WORK DRAFT 0-LS0910VL
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- 44 .62 .800  is no t subject to ju d ic ia l review . N othing in this section  bars ju d ic ia l 

review  if  the jud ic ia l review  is o therw ise  provided by law . A regu la tion  that is the 

product o f  negotiated regulation m aking and is later subject to  jud ic ia l review  m ay not 

be given greater deference by a  court for that reason than a regulation that is no t the 

product o f  negotiated  regulation  m aking.

Sec. 44.62.790. Relationship to other requirements. T he negotia ted  

regulation m aking  au thorized  by AS 44 .62 .710  - 44 .62 .800  is in  addition  to the 

procedures required  under AS 44 .62 .010  - 44 .62.320 fo r adopting, am ending , o r 

repealing regulations, and, if  an agency decides to use negotiated  regu lation  m aking, 

the negotia ted  regulation m aking  shall, w here possible, occur before  the p rocedures 

under AS 44 .62 .010  - 44 .62 .320  begin.

Sec 44.62.795. Confidentiality of certain records and documents. 

N otw ithstand ing  AS 09 .25 .100  - 09 .25 .220 , records from  private persons that are 

requested  o r used  by a  nego tia ted  regulation m aking com m ittee  and  w orking  

docum ents prepared by the com m ittee that analyze o r incorporate inform ation from  the 

records shall be kep t confidentia l if  the records o r w orking docum ents con ta in  

proprietary inform ation and the ow ner o f  the records o r w orking docum ents requests 

that the records o r w orking  docum ents be kept confidential.

Sec. 44.62.800. Definitions. In AS 44.62.710 - 44.62.800,

(1) "agency” m eans a departm ent, an institution, a  d iv ision , or another 

adm inistrative unit o f  the executive branch o f  state governm ent authorized o r required 

by law  to m ake regulations, excep t that "agency" does not include

(A) a  board; a com m ission; a council, except the A laska Coastal 

Policy  C ouncil estab lished  in AS 44.19.155; an authority; o r a pub lic  

corporation o f  the executive branch o f  state governm ent authorized or required  

by law  to m ake regulations; or

(B) the D epartm en t o f  C orrections;

(2) "consensus" m eans unanim ous concurrence am ong the interests 

represented  on a negotiated  regulation  m aking  com m ittee;

(3) "convener" m eans a person  who perform s the serv ices identified 

under AS 44 .62 .730  for an agency;

WORK DRAFT WORK DRAFT 0-LS0910\L
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(4 ) "racilitator" m eans a  person w ho perform s the serv ices identified 

u n d er A S 4 4 .62 .760 (b ) for a  negotiated  regulation m aking com m ittee;

(5 ) "nego tiated  regulation m aking" m eans regulation m aking  through 

the u se  o f  a  nego tia ted  regulation  m aking com m ittee;

(6 ) "nego tiated  regulation m aking com m ittee" m eans an advisory 

co m m ittee  to  c o n sid e r and d iscuss issues fo r the purpose o f  reaching a  consensus in 

the  deve lopm en t o f  a  p roposed  regulation;

(?) "person" has the m eaning given in AS 01 .10.060, and expressly 

includes a pub lic  o rgan ization  o f any character;

(8) "regulation" has the m eaning given in AS 44 .62 .640  and includes 

the am endm ent o r  repeal o f  a  regulation.

* Sec. 2. AS 09.65 is am ended  by adding  a new  section to read:

Sec. 09.65.235. Immunity for negotiated regulation making committee and 

its members. A  civ il action  fo r dam ages o r costs m ay no t be brought against a 

nego tia ted  regu lation  m aking  com m ittee established under AS 44.62 .710  - 44 .62.800 

o r any o f  its m em bers for an act o r om ission occurring in  the course and scope o f  the 

o ffic ia l du ties o f  the com m ittee  under th is chapter.

* S ec. 3. AS 36 .30 .850(b ) is am ended by adding  a  new paragraph to read:

(38 ) con tracts  fo r a convener under AS 44.62 .730  o r fo r a  facilitator 

u n d e r AS 4 4 .6 2 .7 6 0  rela ted  to  a negotiated  regulation m aking process under 

A S 44 .62 .710  - 44 .62 .800 .

* Sec . 4. AS 39 .25 .110  is am ended  by adding a new paragraph to  read:

(33 ) a  person  em ployed  as a convener under AS 44 .62 .730  or as a 

facilita tor u nder A S  44 .62 .760  related  to a  negotiated regulation m aking process under 

A S 44 .62 .710  -  44 .62 .800 .

* Sec. 5. AS 39 .52 .960(4 ) is am ended  to  read:

(4) "board  o r com m ission" m eans a board, com m ission, authority, or 

board  o f  d irecto rs o f  a  public  or quasi-public coiporation, established by statute in the 

ex ecu tiv e  b ranch , b u t exclud ing  the A laska Railroad and members of a negotiated 

regulation making committee under AS 44.62.710 - 44.62.800:

* Sec. 6. AS 39 .52 .960(4 ) is am ended to read:
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(4 ) "board  o r  com m ission" m eans a  board , com m ission , authority , or 

board  o f  d irec to rs o f  a  public  or quasi-public corporation, established by statute in the 

execu tive  b ranch , b u t excluding  the A laska Railroad [A N D  M E M B E R S  O F  A 

N E G O T IA T E D  R E G U L A T IO N  M A K IN G  C O M M O T E E  U N D E R  A S 44 .62 .710  - 

44 .62 .800];

* Sec. 7 . AS 09.65 .235; A S 36.30.850(b)(38); AS 39.25.110(33); AS 44 .62.710, 44.62.720, 

44 .62 .730 , 44 .62 .740 , 44 .62 .750 , 44 .62.760, 44.62.770, 44.62.780, 44 .62 .790 , 44 .62 .795 , and 

44 .62 .800  are  rep ea led  Ju ly  1, 2003.

* Sec. 8. Sections 1 - 5  and  7 o f  this A ct take effect im m ediately under A S 01.10.070(c).

* Sec. 9. Section  6 o f  th is A ct takes effect July 1, 2003.
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O F FE R E D  IN  T H E  H O U S E

TO : C SH B  264 ( ) L  version

B Y  REP. D A V IES

Page 5, line 17, fo llow ing  participation, delete

Insert “ i f  they  have adequate resources. H ow ever, an agency  m ay  pay  fo r a 

com m ittee m em ber’s reasonab le  travel and per diem  expenses as au thorized  for boards and 

com m issions under A S 39 .20.180. ”



0-LS09l0\E.l ^
Bannister

5/1/97

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE JAMES

TO: HB 264

1 Page 2, line 26:

2 D elete "consensus agreem ent reached"

3 Insert "decision m ade"

4 Page 3, line 14:

5 D elete "reach a consensus"

6 Insert "m ake a decision"

7 Page 3, lines 16 - 17:

8 D elete all m aterial.

9 R enum ber the fo llow ing paragraphs accordingly.

10 Page 3, line 23:

11 D elete "consensus"

12 Insert "decision"

13 Page 6, line 3:

14 D elete "consensus"

15 Insert "m ajority vote"

16 Page 6, line 22:

17 D elete "consensus"

18 Insert "m ajority vote"

/ ■ i S
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1 Page 6, line 26:

2 D elete  "reach consensus"

3 Insert "make a decision"

4 Page 7, line 3:

5 D elete "achieves consensus"

6 Insert "reaches a decision"

7 Page 7, lines 7  - 8:

8 D elete "consensus on"

9 Insert "decision on all o f  the issues involved in"

10 Page 7, line 9:

11 D elete "consensus"

12 Insert "a decision"

13 Page 7, line 19:

14 D elete "consensus"

15 Insert "m ajority vote"

16 Page 7, line 22:

17 D elete "consensus"

18 Insert "m ajority vote"

19 Page 7, line 29:

20 D elete  "achieve consensus"

21 Insert "make a decision"

22 Page 8, line 27:

23 D elete "there is consensus among"

/ •  H

24 Page 8, line 28, following "committee":
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1 Insert "m ake a decision"

2 Page 9, lines 16 - 18:

3 D elete all m aterial.

4  R enum ber the fo llow ing  paragraphs accordingly.

5 Page 9, fo llow ing line 20:

6 Insert a new  paragraph to read:

7 "(3) "decision" m eans a decision made by a m ajority vote;"

8 R enum ber the fo llow ing paragraphs accordingly.

9 Page 9, fo llow ing  line 22:

10 Insert a new  paragraph  to read:

11 "(5) "m ajority vote" means a vote that receives the approval o f  a m ajority o f

12 the in terests represented  on a negotiated regulation m aking com m ittee;"

13 R enum ber the fo llow ing  paragraphs accordingly.

14 Page 9, line 26:

15 D elete  "reaching a consensus"

16 Insert "m aking a decision"

A ^
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Page 7, fo llow ing  line 2:

Insert a new  subsection to read:

"(d) A  m em ber o f a negotiated regulation m aking com m ittee who is not the 

represen tative o f the agency that established the com m ittee and w ho is unable to 

attend a m eeting o f the com m ittee may appoint another person to attend the m eeting 

in p lace o f  the m em ber, but the appointed person m m ^t be qualified  to adequately 

rep resen t the interests that arc represented by the m em bek If  a  m em ber appoints 

another person to attend a m eeting under this subsection, the phrson appointed has the 

• sam e righ ts, including the right to vote, and responsibilities o f  the m em ber when 

serv ing  on the com m ittee.” \

R ele tter the fo llow ing  subsections accordingly. /

A M E N D M E N T

OFFERED IN TH E HOUSE BY REPRESENTATIVE JAMES

TO: HB 264



1 Page 7, fo llow ing line 15:

0-LS0910VE.3
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A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE JAMES

TO: HB 264

2 Insert a new  section to  read:

3 "Sec. 44.62.785. Immunity. A civil action for dam ages o r costs m ay not be

4  brought against a negotiated regulation m aking com m ittee or any o f  its m em bers for

5 an act o r om ission occurring within the course and scope o f the official duties o f the

6 com m ittee under this chapter unless the act o r om ission constitutes gross negligence

7 o r reckless or intentional m isconduct •

8   <• ■ • .  *
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A M E N D M E N T

O F F E R E D  IN  T H E  H O U SE BY  R EPR ESEN TA TIV E JA M ES

T O : HB 264

Page 3, line 24, fo llow ing  "AS 44.62.010 - 44.62.320":

Insert ", except to the extent not possible when the negotiated regulation m aking 

occurs s im ultaneously  w ith the procedures under AS 44.62.010 - 44.62.320"

Page 5 , lines 7 - 9:

D ele te  all m aterial.

R e le tte r the fo llow ing  subsections accordingly.

Page 5, line 13:

D ele te  "30"

Insert "15"

Page 9, line 10:

D ele te  "shall, w here possible, occur before"

Insert "m ay, to the extent possible, occur sim ultaneously with"

Page 9, line  11:

D ele te  "begin"

Insert ". I f  the agency is proceeding at the sam e tim e with the procedures under 

AS 4 4 .62 .010  - 44 .62.320, the agency may include the notice required by  AS 44.62.750(a) 

in the no tice  given under AS 44.62.190"
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A M E N D M E N T

TO : HB 264

1 Page 8, fo llow ing line 29:

2 Insert a  new section to read:

3 "Sec. 44.62.805. Confidentiality of certain records and documents.

4 N otw ithstanding AS 09.25.100 - 09.25.220, records from  private persons that are

5 requested  or used by a negotiated regulation m aking com m ittee and w orking

6 docum ents prepared by the com m ittee that analyze or incorporate inform ation from

7 the records shall be kept confidential if  the records or w orking docum ents contain

8 proprie tary  inform ation and the ow ner o f  the records requests that the records or

9 w orking docum ents be kept confidential."
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5/2/97

A M E N D M F ,  N T

O F F E R E D  IN T H E  H O U SE BY R EPR ESEN TA TIV E JA M ES

TO : HB 264

Page 9, line 13:

D elete "board, com m ission,"

Page 9, line 15, fo llow ing "regulations;":

Insert "however, "agency" does not include a board or com m ission;"
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CS FOR HOUSE BILL NO. 386(FIN)

IN  T H E  LEG ISLA TU RE O F TH E STA TE O F A LA SK A

TW E N T IE T H  LEG ISLA TU RE - SEC O N D  SESSIO N

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL 

FOR AN ACT ENTITLED 

'An Act relating to the financing authority, programs, operations, and projects 

of the Alaska Industrial Development and Export Authority; and providing for 

an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 44.88.090(e) is am ended to read:

(e) B efore issuing bonds, the authority shall provide for consideration at least 

sufficient, in the judgm en t o f  the authority, to pay the principal o f and interest on the 

bonds as they becom e due and to create and m aintain the reserves for the paym ents 

that the authority  considers necessary or desirable, and to m eet all ob ligations in 

connection  w ith the lease or agreem ent and all costs necessary to service the bonds, 

unless the lease or agreem ent provides that the obligations are to be m et or costs are 

to be paid by a party other than the authority. I f  the bonds are being issued to finance 

a pro ject or projects under AS 44.88.155 - 44 .88.159, then the consideration shall be 

p rov ided  by lease o r o ther agreem ent regarding the project o r projects. I f  the bonds

-1- CSHB 386(FIN)
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are  being issued to finance a developm ent project or developm ent pro jects under 

AS 44.88.172 - 44 .88.177, then the consideration shall be provided  by lease o r o ther 

agreem ent regarding the developm ent project or developm ent projects. [IF TH E 

B O N D S A R E B EIN G  ISSU ED  TO  PR O V ID E M O N E Y  T O  FIN A N C E, 

G U A R A N TEE, OR IN SU R E AN E X PO R TIN G  T R A N S A C T IO N  U N D ER  

AS 44.88.300 - 44 .88.390, TH EN  TH E C O N SID ER A TIO N  SH A LL B E  PR O V ID ED  

B Y  A G R E E M E N T  W IT H  TH E EX PO R TER.]

* Sec. 2. AS 44.88 .090(h) is am ended to read:

(h) T he authority  m ay com bine, for the purposes o f a sing le offering , bonds 

financing m ore than one project o r developm ent project under A S 44.88 .155  - 

44.88.159 or 44.88.172 - 44.88.177 [, AND BONDS ISSU ED  T O  PR O V ID E M O N EY  

TO  FIN A N C E , G U A R A N TEE, O R  IN SU RE AN EX PO R TIN G  T R A N S A C T IO N  

U N D ER AS 44 .88 .300  - 44.88.390].

* Sec. 3. AS 44.88 .095(g) is am ended to read:

(g) B efore July 1, 2003 [1998], the authority m ay issue bonds in an am ount 

g reater than $10 ,000 ,000 to assist in the financing o f a developm ent p ro ject under 

AS 44.88.172 - 44 .88 .177  only with legislative approval. B eg inn ing  July 1, 2003 

[1998], and thereafter, w ithout prior legislative approval, the authority  m ay not issue 

bonds, except refunding bonds.

* Sec. 4. AS 44 .88 .100  is am ended to read:

Sec. 44.88.100. Trust indentures and trust agreements. In the discretion o f 

the authority, an issue o f bonds may be secured by a trust indenture or trust agreem ent 

betw een the authority  and a corporate tnistee (which m ay be a trust com pany, bank, 

or national banking association, with corporate trust powers, located inside or outside 

the state) o r by a  secured  loan agreem ent or other instrum ent o r under a  resolution 

g iving pow ers to a corporate trustee (hereinafter in this section referred  to as "trust 

agreem ent") by m eans o f  which the authority may

(1) m ake and enter into any and all the covenants and agreem ents with 

the trustee or the holders o f the bonds which the authority  m ay determ ine to be 

necessary or desirable, including, without limitation, covenants, provisions, lim itations, 

and agreem ents as to
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(A) the application, investm ent, deposit, use, and disposition o f 

the p roceeds o f  bonds o f the authority or o f m oney o r o ther property o f  the 

authority  o r in w hich it has an interest;

(B) the fixing and collection o f rents or o ther consideration for 

[,] and the o ther term s to be incorporated in a lease or contract o f sale o f a 

p ro jec t o r developm ent pro ject financed under AS 44.88.155 - 44 .88 .159  or 

44 .88 .172  - 44 .88.177 [, OR O F A FA CILITY  T H A T  IS PA R T  O F  AN 

E X PO R T IN G  TR A N SA C TIO N  FINANCED, GU A RA N TEED , O R  INSU RED 

U N D E R  A S 44 .88 .300  - 44.88.390];

(C) the assignm ent by the authority o f  its rights in the lease or

con trac t o f  sale o f  a  project or developm ent project financed under

AS 44 .88 .155  - 44 .88.159 or 44.88.172 - 44.88.177 [, O R  O F A FA C ILIT Y  

T H A T  IS PA R T  O F A N  EX PO R TIN G  T R A N SA C T IO N  FIN A N C ED , 

G U A R A N T E E D , O R  IN SU R ED  U N D ER  AS 44.88.300 - 44.88.390] o r in a 

m ortgage o r o ther security  interest created  with respect to a p ro ject or 

developm ent p ro jec t financed under AS 44.88.155 - 44.88.159 o r 44.88.172 - 

44.88.177 [, O R  W ITH  RESPEC T TO  A FA CILITY  TH A T IS PA R T  O F  AN 

EX PO R TIN G  TR A N SA C T IO N  FINANCED, G U A RA N TEED , O R  IN SU RED  

U N D ER  AS 44.88.300 - 44.88.390] to a  trustee for the benefit o f bondholders;

(D) the term s and conditions upon which additional bonds o f 

the authority  m ay be issued;

(E) the vesting in a trustee o f rights, pow ers, duties, funds, or 

property  in tru st for the benefit o f  bondholders, including, w ithout lim itation, 

the right to enforce paym ent, perform ance, and all other rights o f the authority 

or o f  the bondholders under a lease, contract o f sale, m ortgage, security 

agreem ent, o r trust agreem ent with respect to a project or developm ent project 

financed  u nder AS 44.88.155 - 44.88.159 or 44.88.172 - 44 .88.177 [, OR 

W IT H  R E SPE C T  T O  A FA C ILITY  TH A T IS A PA R T O F A N  EX PO R TIN G  

T R A N S A C T IO N  FIN A N C ED , G U A R A N TEED , OR IN SU R ED  U N D ER 

AS 44 .88 .300  - 44.88.390] by m andam us or other proceeding o r by taking 

possession  o f  by agent o r otherw ise and operating a project or facility  and

WORK DRAFT 0-GH2023\E
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co llecting  rents or other consideration and applying the sam e in accordance

with the trust agreem ent;

(2) pledge, m ortgage, or assign m oney, leases, agreem ents, property, 

or o ther assets o f  the authority either presently in hand or to be received in the future, 

or both; and

(3) provide for any other matters o f like or d ifferen t character which 

in any w ay affect the security or protection o f the bonds.

* Sec. 5. AS 44 .88 .130  is am ended to read:

Sec. 44.88.130. Pledge of the state. The state pledges to and agrees with the 

holders o f bonds issued under this chapter and with the federal agency that lends or 

contribu tes funds in respect to a project or developm ent p ro ject financed  under 

AS 44.88.155 - 44 .88.159 or 44.88.172, - 44.88.177 [, O R IN R E SPE C T  TO  AN 

EX PO R T IN G  T R A N SA C T IO N  FIN A N C ED , G U A R A N TEED , O R  IN SU R E D  

U N D E R  AS 44.88 .300  - 44.88.390] that the state will not lim it or alter the rights and 

pow ers vested in the authority by this chapter to fulfill the term s o f a  con tract m ade 

by the authority  w ith the holders or federal agency and that the state will not in any 

w ay im pair the rights and rem edies o f the holders until the bonds, together w ith the 

in terest on them  w ith interest on unpaid installm ents o f interest, and all costs and 

expenses in connection with an action or proceeding by or on behalf o f  the holders are 

fully m et and discharged. The authority is authorized to include this p ledge and 

agree*’'  n t o f the state, insofar as it refers to holders o f bonds o f the authority , in a 

cont. .ct w ith the holders and, insofar as it relates to a federal agency, in a con tract 

w ith the federal agency.

* Sec. 6. AS 44.88 .155(d) is am ended to read:

(d) A loan participation purchased by the authority with assets o f  the enterprise 

developm ent account or with proceeds o f bonds secured by assets o f  the enterprise 

developm ent account

(1) m ay not exceed 510,000,000; how ever, in the case o f  a loan 

participation  for a  pow er transm ission intertie, the loan participation m ay exceed 

$10 ,000 ,000  w ith legislative approval;

(2) m ay not be purchased unless

WORK DRAFT WORK DRAFT 0-GH2023\E
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(A ) the project applicant is not, or, if  the app lican t is not a 

sing le  p roprie torsh ip , all m em bers o f  the: business en terprise o r enterprises 

constitu ting  the pro ject applicant are not, in default on ano ther loan  m ade by 

the state o r by a public corporation o f the state; and

(B) at least 20 percent o f the principal am ount o f  the loan is 

retained by the loan originator;

(3) m ay not be purchased if the loan to be purchased  exceeds [THE 

C O ST  O F  T H E  P R O JE C T  OR] 75 percent o f the appraised value o f  the collateral 

offered as security for the loan [PRO JECT, W H IC H EV ER  IS L E SS,] un less the 

am ount o f  the loan  in excess o f  this lim it is federally insured o r guaran teed  or is 

insured by a qualified m ortgage insurance com pany, except that in no event may the 

loan to be purchased under this paragraph exceed the total of loan proceeds used 

to refinance an existing debt plus the cost of new construction, expansion, or 

acquisition;

(4) m ay not be purchased if the participation in the loan to be 

purchased is for a term  longer than three-quarters o f the authority's estim ate o f the life 

o f the collateral offered as security for the loan [PROJECT] or 25 years from  the 

date the loan is m ade, w hichever is earlier; however, in the case o f a loan participation 

for a pow er transm ission intertie, the term  may not be longer than 50 years from  the 

date the loan is m ade;

(5) may be m ade only if the participation in the loan to be purchased 

contains am ortization  provisions; the am ortization provisions

(A) m ust be com plete and satisfactory to the au thority  and 

require periodic  paym ents by the borrower;

(B) may allow the loan originator to am ortize the portion of the 

loan retained by the loan originator using a shorter am ortization schedule than 

the am ortization  schedule for the portion of the loan held by the authority  if

(i) in the authority's opinion, the project financed  can 

support the increased debt service; and

(ii) the accelerated am ortization schedule is required to 

induce the orig inator to m ake the loan;
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(6) m ay be m ade only if the participation in the loan to be  purchased 

is in the form  and contains the term s and provisions with respect to insurance, repairs, 

alterations, paym ent o f  taxes and assessm ents, default reserves, de linquency  charges, 

defau lt rem edies, acceleration  o f  m aturity, secondary liens, and o ther m atters the 

authority  prescribes; and

(7) m ay be m ade only if  the participation in the loan to be purchased 

is secured as to repaym ent by a m ortgage or other security instrum ent in the m anner 

the authority  determ ines is feasib le to assure tim ely repaym ent u nder the [A] loan 

documents [A G R E E M E N T ] en tered  into with the borrow er.

* Sec. 7. AS 44 .88 .190(c) is am ended to read:

(c) A  loan participation purchased or financed by the authority  is exem pt from 

the provisions o f  AS 45 .45 .010 . [A G U A R A N TEE E X T E N D E D  U N D ER  

AS 44 .88 .300  O R  IN S U R A N C E  PR O V ID ED  U N D ER  AS 44 .88 .390  D O ES N O T 

C O N ST IT U T E  IN SU R A N C E  FO R  TH E  PURPOSES O F AS 21.03.010.]

* Sec. 8. AS 44.88 is am ended by adding a new section to read:

Sec. 44.88.215. Confidentiality of information, (a) In o rder to prom ote the 

purposes o f  AS 44 .88 , unless the records w ere a m atter o f  public record  before 

subm ittal to the au thority , the follow ing records, files, and inform ation  shall be kept 

confidentia l upon the request o f  the person supplying the inform ation  o r  upon the 

request o f  the pro ject, bond, loan, or guarantee applicant or borrow er:

(1) incom e tax returns;

(2) financial statem ents, profit-and-loss statem ents, and cash flow 

projections, excep t the inform ation required by the authority to calcu late  deb t service 

coverage on the loan;

(3) financial business plans;

(4) cred it reports from  consum er reporting agencies and o ther credit 

inform ation obtained  from  banks, creditors, or other credit reporting  entities;

(5) trade secrets;

(6) appraisals, except the name o f the appraiser, the date o f  the 

appraisal, and the fair m arket value determ ined for the property appraised;

(7) m arket surveys and m arketing strategy inform ation; and
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(8) any inform ation required to be kept confidentia l by a  federal law 

or regulation or by  sta te  law.

(b) In fo rm ation  com piled  by the authority from  inform ation d escribed  in (a) 

o f this section shall be kept confidential unless disclosure is au thorized  by the person 

supply ing  the inform ation  and by the project, bond, loan, o r guaran tee  applicant or 

borrow er.

(c) T he inform ation  that is determ ined to be confidential under (a) o r (b) o f 

this section  is not a pub lic  record  under AS 09.25.110 - 09 .75.220.

* Sec. 9. AS 44 .88 .500  is repealed  and reenacted to read:

Sec. 44.88.500. Business and export assistance guarantees. S ub ject to the 

requirem ents o f  A S 44 .88 .500  - 44.88.599, the authority may

(1) guarantee new  business and export assistance loans; and

(2) guaran tee new business and export assistance loans m ade to 

refinance ex isting  loans.

* Sec. 10. AS 44.88 is am ended by  adding a new section to read:

Sec. 44.88.502. Effect of guarantee, (a) A guarantee under AS 44.88 .500  - 

44.88.599 does n o t create  a debt or liability o f the state.

(b) A guaran tee  under AS 44.88.500 may not be term inated , canceled , or 

revoked excep t under its term s. A guarantee held by a  partic ipa ting  financial 

institution is p resum ed  to be valid.

(c) A guaran tee o r portion o f  a guarantee under AS 44 .88 .500  that relates to 

an export transaction  m ust guarantee against com m ercial and political loss, in whole 

or in part, o f  principal and interest. T he authority may require the bo rrow er to obtain 

insurance against som e or all o f  the loss guaranteed under AS 44 .88 .500 . In this 

subsection, "political loss" m eans a loss incurred as a result o f

(1) a political risk that would be insurable under an export credit 

insurance policy issued by the E xpcrt-Im port Bank o f the U nited  S tates; or

(2) any o ther political risk that is actually insured under insurance the 

authority requires the borrow er to obtain.

* Sec. 11. AS 44 .88 .505(a) is am ended to read:

(a) A business enterprise may apply for a new loan guaran tee  under

WORK DRAFT WORK DRAFT 0-GH2023\E
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AS 44.88.500(1') [AS 44 .88.500(a)(1)].

* Sec. 12. AS 44 .88 .515  is am ended to read:

Sec. 44.88.515. Qualifications of applicant for debt refinancing guarantee. 

A business en terp rise  m ay apply under AS 44.88.500(2) [AS 44 .88 .500(a)(2 )] to 

guarantee the refinancing  o f existing debt.

* Sec. 13. AS 44 .88 .525  is am ended to read:

Sec. 44.88.525. Conditions of debt refinancing guarantee. T he authority 

m ay no t guaran tee  refinanced debt

(1) un less the refinancing

(A ) is necessary to extend substantial debt paym ents over a 

lo n g er period  o f  tim e, thereby im proving the applicant's net cash  flow  and 

w orking  capital position consistent with the useful life o f  the assets being 

refinanced;

(B ) assists w ith short-term  debt o r cash expenditu res when 

lenders w ill no t ex tend  reasonable longer term s to the applicant; and

(C) creates additional econom ic opportunity  o r im proves the 

viability o f  the borrow er rather than ju st reducing the liability  o f  the lender; or

(2) un less the refinancing is necessary to p lace a  perm anen t loan 

subsequen t to an in terim  loan for financing [CO N STR U CTIO N ] o f  the project.

* Sec. 14. A S 44 .88 .535(a) is am ended to read:

(a) The authority  may guarantee a loan under AS 44.88.500 - 44.88.599 if the

(1) loan

(A) is com m ercially  reasonable;

(B) contains p a y m e n t [A M O R TIZA TIO N ] provisions 

satisfacto ry  to the authority;

(C) is secured by adequate collateral; how ever, the authority 

m ay w aive on a case-by-case basis the requirem ent o f  co llateral for a loan 

guaran tee  o f  $100,000 or less for which the proposed  loan te rm  

[A M O R T IZ A T IO N  PERIO D] does not exceed five years, but the ability  to 

w aive the requ irem ent o f  this subparagraph or the grant o f  a w aiver does not 

p reven t the financial institution that holds the loan guaranteed by the authority

WORK DRAFT WORK DRAFT 0-GH2023VE
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from  requiring  reasonable collateral for the loan;

(2) borrower demonstrates the ability to repay the loan from either 

or both of the following:

(A) net cash flow from the borrow er [PROVIDES ADEQUATE 

COVERAGE FOR THE DEBT SERVICE ON THE LOAN]; and

fB) proceeds from the sale of current assets that are 

collateral for the loan if the sale, or receipt of proceeds from the sale, is an 

event that creates a payment obligation; in this subparagraph- "current 

asset" means property that will be or could be converted into cash in the 

normal operation of a business within one year;

(3) term  o f  the loan does not exceed 20 years;

(4) loan is originated with and serviced by a state chartered or federally 

chartered  financial institution;

(5) portion  o f  the loan not guaranteed by the au thority  is held  by the 

orig inating  Financial institution o r another institution approved by the authority;

(6) loan  is m ade to a business w ith a m ajority  in terest held  by state

residents; and

(7) loan guarantee provides a benefit to the fc rrow er.

* Sec. 15. AS 44.88 .535(c) is am ended to read:

(c) T he au thority  m ay guarantee the paym ent o f in terest on  the guaranteed 

portion o f  a loan

(1) in the m anner established by the authority  by regu la tion ! and

(2) fo r a period o f  tim e not to exceed

(A) 90 days for loans or parts of loans not made to support 

an export transaction;

(B) 180 days for loans or parts of loans made for a post­

shipment loan guarantee to support an export transaction; in this 

subparagraph, "post-shipment loan guarantee" means a guarantee, or 

portion of a guarantee, that becomes effective after the export contract 

date that shipment of the related goods or raw materials or provision of 

the related services begins: or

WORK DRA FT WORK DRAFT 0-GH2023XE
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(C) 270 days for loans or parts of loans made for a pre- 

shipment loan guarantee to support an export transaction: in this 

subparagraph, "pre-shipment loan guarantee" means a guarantee, or part 

of a guarantee, that becomes effective before the export contract date that 

shipment of the related goods or raw materials or provision of the related 

services begins.

* Sec. 16. AS 44.88.545 is am ended to read:

Sec. 44.88.545. Limitations of guarantees with respect to borrowers. T he 

authority  m ay not prov ide a  guarantee

(1) o f  m ore than $1,000,000;

(2) to  an individual borrow er that cum ulatively, with the outstanding 

principal balance of other authority guaranteed indebtedness of that borrower.

exceeds $1,000,000 [O F G U A R A N T E E D  IND EBTED N ESS].

* Sec. 17. AS 44.88.555(b) is am ended to read:

(b) A m ounts received tow ard satisfaction of a default on a loan guaranteed  

under AS 44.88 .500  - 44 .88.599 shall be allocated between the lender and  the fund 

according to the guaran teed  percentage o f the loan until the principal balance and 

accrued interest have [HAS] been repaid.

* Sec. 18. AS 44.88 .560  is am ended to  read:

Sec. 44.88.560. Powers of the authority. The authority m ay

(1) adop t regulations to im plem ent AS 44.88.500 - 44 .88 .599;

(2) establish  term s and conditions for loan guarantees and refinancing  

agreem ents subject to the requirem ents o f AS •44.88.500 - 44.88.599;

(3) m ake and execute contracts and other instrum ents to im plem ent 

AS 44.88.500 - 44.88.599;

(4) charge  reasonable fees that the authority mav establish by

regulation

[(A) ONE PERCEN T OF TH E AM O UN T G U A R A N TEED ] for 

the service it provides under AS 44.88.500 - 44.88.599; [AND

(B) A N Y  O TH ER  REA SO N A BLE FEE T H A T  TH E  

A U T H O R IT Y  M A Y  EST A B L ISH  BY REGULA TIO N ;]

386(FIN) -10-
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(5) acquire real o r personal property by purchase, transfer, or 

foreclosure w hen the acquisition is necessary to protect the authority 's in terest in a loan 

o r a  loan guarantee;

(6) exercise  any other pow er necessary to im plem ent A S 44 .88 .500  -

44 .88 .599 ; and

(7) to the ex ten t the authority considers it to be in its best in terest to

do so, use m oney to pay expenses relating to the liquidation o f co lla teral securing

loans guaranteed  by the authority.

* Sec. 19. AS 44 .88 .599  is am ended by adding a new paragraph to read:

(3) "export transaction" means a contract for the sale o f goods, services,

o r raw  m aterials that includes a  term  that requires the goods, serv ices, or raw

m ateria ls, in w hole o r in part, to be shipped to or provided in a foreign country.

* Sec. 20. A S 44 .88 .085(h ), 44 .88.300, 44.88.310, 44.88.320, 44 .88 .330 , 44.88.340, 

44 .88 .350 , 44 .88 .360 , 44 .88 .370 , and 44.88 .390  are repealed.

* Sec. 21. Section 4, ch. 162, SL A  1988, as am ended by sec. 4, ch. 25, S L A  1991, sec. 4, 

ch. 27, S L A  1993, and sec. 20 , ch. I l l ,  SL A  1996, is repealed.

* Sec. 22. T R A N S F E R  O F  A SSETS. Assets o f the export insurance account 

(AS 44.88.390(a)) are transferred  to  the A laska Industrial D evelopm ent and E xport A uthority 

revolving fund (A S 44 .88 .060) on July  1, 1998.

* Sec. 23. L E G IS L A T IV E  A PPR O V A LS, (a) The A laska Industrial D evelopm ent and 

Export A uthority  m ay issue bonds to  finance the expansion, im provem ent, and  m odification 

o f the ex isting  port facilities ow ned by the authority with respect to the D eL ong  M ountain 

transporta tion  system  and  to finance the construction o f new facilities to be ow ned  by the 

authority related to the D eL ong  M ountain transportation system  or m ay finance these projects 

by o ther m eans availab le to the authority . The principal am ount o f  the bonds and o ther 

financing prov ided  by the authority  m ay not exceed $80,000,000.

(b) The A laska Industrial D evelopm ent and Export A uthority m ay issue bonds to 

finance the im provem ent and expansion o f  the existing port facilities located  at the C ity o f 

N om e, A laska, to  be o w ned  by the authority , or m ay finance the pro ject by o ther m eans 

availab le to the authority . T he  principal am ount o f the bonds and o ther financing  provided 

by the authority  may not exceed  $30,000,000.
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1 (c) Subsections (a) and (b) o f this section constitute the legislative approvals required

2 by AS 44 .88.095(g).

3 * Sec. 24 . Section  21 o f  this A ct takes effect June 30, 1998.

4 * Sec. 25. E xcept as provided  in sec. 24 o f this Act, this A ct takes e ffec t July  1, 1998.
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STATE OF ALASKA
THE ALASKA STATE LEGISLATURE
House of Representatives
Representative Jeannette James
House State A ffairs Committee, Chair 
Joint Regulation Review Committee, Chair
Capitol Building Juneau, AK 99801

(907) 465-3743 pll (907) 465-2381 fax
TO: House State Affairs Cmnmitlee,
FROM: Rep. Jeannette J a n W -^ y V
RE: House Bill 264 negotiated retfujation/rule making, AKA Neg/Reg. 
DATE: 4/25/97

House Bill 264, enables and encourages negotiated 
regulation/rule making. Currently neg/reg is in use by the 
Federal government, Montana and Nebraska.

The citizens of Alaska are clamoring for the Legislature to do 
something about the regulation process, negotiated regulation 
making addresses the issue on point.

Negotiated regulation making is used only in cases involving 
very complex or controversial regulations.

Negotiate regulation (Neg/Reg) is a voluntary process for 
drafting regulations that brings together those parties who 
would be significantly impacted by a regulation (rule), including 
the Government, to reach consensus on some or all of its 
aspects before the rule is formally published as a proposal. An 
impartial mediator is used to facilitate intensive discussions 
among the participants, who op». .e as a committee open to the 
public.

SPONSOR STATEMENT
hb 264 Negotiated Regulation/rule Making

Regulations drafted using this process tend to be



more technically accurate, clear and specific, and less likely to 
be challenged in litigation than are rules drafted by the agency 
alone without input from outside parties. The APA notice 
process is unchanged.

The negotiated regulation making process costs more money at 
the front end than the traditional approach (e.g. the added cost 
for a facilitator). In addition, agency personnel must work 
closely as a team with outside party representatives and their 
time must be dedicated to the project if it is to succeed. The 
advantages clearly outweigh these considerations, however. 
Because representative of all the interested parties draft the 
regulation, the formal process of public notice and comment is 
generally very smooth and very few comments and concerns 
are raised in that process. More importantly, lengthy regulation 
litigation is generally eliminated and compliance with the rule is 
believed to be much higher. Thus, agency long-term cost;} of 
litigating rules and enforcing standards are sharply reduced.

Use of a negotiated regulation making process requires most 
agencies to change the way they are accustomed to developing 
a rule. Standard practice in rule development is to have a 
particular office in the agency develop a draft regulatory 
document, and then that document is critiqued and 
reformulated as it is sequentially referred to other parts of the 
agency, the department, the Executive Branch, and the public.
In negotiated regulation making, by contrast, the parties are 
brought together for simultaneous discussion and consideration 
of particular issues at the beginning of the process.

I have enough backup to choke a large horse, you are welcome 
to any or all of it  Please call me, or Walt Wilcox if there are any 
questions.

Please review the bill, your comments are solicited.

Thank you.
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Regional Citizens' Advisory Council /  "Citizens promoting environmentally safe operation of the Alyeska terminal and associated tanken."

In Anchorage: 750 W. 2nd Ave., Suite 100 /  Anchorage. Alaska 99501-2168/ (907) 277-7222/FAX (907) 277-4S23 

□  In Valdez: 154 Fairbanks Dr. /  P.O. Box 3089 /  Valdez, Alaska 99686 /  (9071 835 5957 /  FAX (907) 835-5926

F eb ru ary  9 ,1998

R e p re se n ta tiv e  G en e  T h e rriau lt, C h a irm an  
H o u se  F in a n ce  C o m m ittee  
A lask a  S ta te  C ap ito l 
Ju n e au , A la sk a  99801

RE: Comments to be provided to the full House Finance Committee for the
February 11 hearing on HB 264 - Negotiated Rulemaking

D ear R e p re se n ta tiv e  T h e rriau lt,

T his is to  le t y o u  a n d  th e  F inance C om m ittee  k n o w  o f o u r  concerns a b o u t H o u se  
Bill 264, re la tin g  to  n e g o tia ted  reg u la tio n  m ak ing .

T he R e g io n a l C itizen s ' A d v iso ry  C ouncil o f P rince  W illiam  S o u n d  (RCAC) is an  
in d e p e n d e n t  n o n -p ro f it  co rp o ra tio n  w h o se  m iss io n  is to  p ro m o te  e n v iro n m en ta lly  
safe  o p e ra tio n  of th e  V aldez  M arine T erm inal a n d  asso c ia ted  tan k ers . O u r  w o rk  is 
g u id e d  b y  th e  Oil P o llu tio n  Act o f 1990 and  o u r  co n trac t w ith  A lyeska  P ipe line  
Serv ice C o m p a n y . R C A C 's 18 m em b er o rg an iza tio n s  a re  co m m u n itie s  in  the  reg io n  
a ffec ted  b y  th e  1989 Exxon V aldez oil sp ill, as w ell as com m ercial fish ing , 
a q u a c u ltu re , N a tiv e , rec rea tio n , to u rism  a n d  e n v iro n m e n ta l g ro u p s .

W hile  R C A C  fav o rs  th e  early  in v o lv em en t o f s ta k e h o ld e rs  in  an y  ru le -m a k in g  
p ro cess , w e  believe H o u se  Bill 264 in  its p re se n t fo rm  h a s  s e r io w  flaw s th a t cou ld  
p e rm it a n  a d m in is tra tiv e  agency  to  abuse  the a u th o rity  g ran te d  u n d e r  the  b ill by  
b ias in g  th e  p ro cess  in  fav o r of selected  special in te rests . F o rtu n a te ly , th ese  p ro b lem s 
c o u ld  b e  re m e d ie d  by  a few  s im p le  changes w ith o u t a lte rin g  the  in te n t o f the bill.

H e re  a re  th e  p ro b lem s w e  see:

• The b ill p ro v id e s  for no tice  of com m ittee  m ee tin g s , b u t  do es  n o th in g  to  p ro v id e  
no tice  th a t  a com m ittee  is be ing  fo rm ed  o r th a t a n y  ac tion  in  a p a rtic u la r  area of 
in te re s t is b e in g  co n tem p la ted . T hus an  in te rested  p a r ty  cou ld  fin d  th a t a com m ittee  
has b e e n  fo rm ed  a n d  is com plete  before it ev en  k n ew  a b o u t it. C lea rly  th ere  needs 
to b e  a no tice  p ro v is io n  so  th a t in te rested  p a rtie s  can  ask  to  be  p a r t  of the  com m ittee .
A  s im p le , in ex p en siv e  re q u ire m e n t o f n e w sp a p e r  a d v e rtis in g  sh o u ld  be en o u g h .
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• N o th in g  in  th e  bill req u ires  th a t a com m ittee 's  m a k e u p  be fair a n d  rep re sen ta tiv e  
o f th e  b ro a d  ran g e  o f in terests. The reference to "balanced  rep re sen ta tio n "  in  Sec. 
44.62.720(3) is n o t  a req u irem e n t th a t the co m m ittee  ac tua lly  be  co n stitu ted  th a t w ay. 
T he p o te n tia l fo r a b u se  is clear. The choice of m em b ers  can  be  to ta lly  a rb itra ry  and  
b ia se d , q u ite  legally . A  com m issioner cou ld  ap p o in t, for exam ple, o n ly  m em bers of 
e n v iro n m e n ta l g ro u p s , o r on ly  m em b ers  of oil co m p an ies , o r  o n ly  m em bers  o f a 
re g u la te d  p ro fe ss io n  w ith  no  co n su m er rep re sen ta tio n . The p o ten tia l fo r abuse  is 
m a d e  all th e  w o rse  because  th e  agency 's choice o f com m ittee  m em b ers  is in su la ted  
from  ju d ic ia l rev iew . T hus the choice of m em bers  can  b e  to ta lly  a rb itra ry  an d  b iased , 
q u ite  legally . W e su g g e s t a s im p le  req u irem e n t th a t the  com m ittee  m ak eu p  be  fair 
a n d  re p re se n ta tiv e  o f all in te res ted  v iew po in ts .

• N o th in g  g ives m em b ers  of the  pu b lic  -  o r in te rests  n o t  rep re sen te d  on  the  
c o m m ittee  -  a n y  r ig h t to  p a rtic ip a te  in  m eetings o r  e v e n  to m ake  th e ir  v iew s 
k n o w n . T he  b ill m akes com m ittee  m eetings sub jec t to  the  O p e n  M eetings A ct, b u t  
th a t  ac t o n ly  en titles  th e  pub lic  to s it in  th e  c o m e r an d  w a tch  — it c rea tes no  rig h t to 
p a rtic ip a te  o r speak . So, qu ite  legally , an  agency  co u ld  a p p o in t a b iased  and  n o n ­
re p re se n ta tiv e  com m ittee  w ith o u t p r io r  no tice  to  an y o n e  else , a n d  the  com m ittee  
c o u ld  re fu se  to let a n y  m em b er of the  p u b lic  voice o p in io n s  o r offer in fo rm ation . 
T he b ill sh o u ld  g u a ra n tee  th a t n on -m em bers  m ay  sp e ak  at a n d  p a rtic ip a te  in  any 
m e e tin g s  a n d  su b m it m a te ria ls  to  the  com m ittee .

• T he b ill s ta tes  th a t  com m ittee  m em bers serve a t  th e  p lea su re  of th e  agency . T hat 
m ea n s  a n y  co m m ittee  m em b er w h o  voices o p p o s itio n  to  th e  p a rtic u la r  v iew p o in t 
o f th e  a g en cy  m ay  be un cerem o n io u sly  b o o ted  off, w ith  no  reaso n  given. T his is 
a n o th e r  o p p o r tu n ity  fo r abuse. W e believe it w o u ld  b e  b e tte r  to lim it the  causes for 
te rm in a tin g  a m em b e r to  n o n -a tten d an ce .

• T here  is  a lso  a techn ical q uestion  w h e th e r  th e  p ro v is io n  a t Sec. 44.62.750(f), 
m a k in g  th e  O p e n  M eetings A ct app licab le  to  th e  com m ittee , is effective, since the 
te rm s  o f th e  O p en  M eetings A ct do n o t them selves ap p ly  to  com m ittee  m eetings  of 
a n o n -d e r is io n a l b o d y  w ith in  an  agency. To m ake  it certa in , y o u  p ro b ab ly  need  a 
tech n ica l a m e n d m e n t to the  O p en  M eetings A ct's lis t o f  m ee tin g s  to  w hich  it 
ap p lie s .

W e enc lo se  p ro p o se d  lan g u ag e  to  solve each  of these p ro b lem s a n d , w e believe, 
la rg e ly  e lim in a te  the  p o ten tia l for abuse  of the a u th o r ity  g ran te d  by  this bill.

P lease  c o n tac t m e if y o u  h av e  any  questions.

Tex E d w ard s  
P re s id e n t

enc .
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Suggested amendments to CS HB 264 (STA)

P rince  W illiam  S o u n d  
R egional C itizens ' A d v iso ry  C ouncil

1. R e g a rd in g  no tice  of p ro p o se d  fo rm atio n  o f a reg u la tio n s  com m ittee:
A t p a g e  3 ,1 . 13, a fter " ...fo rm ula tion  o f a p ro p o se d  regu lation .", in se rt "The 

agency shall request nominations to the committee through notices in newspapers 
of general circulation at least fourteen days before making appointments to the 
co m m ittee .''

2. R e g a rd in g  fair an d  balanced  m ak eu p  of reg u la tio n s  com m ittees:
A t p a g e  3, 1. 16, a fte r "(b)", in se rt "the membership o f a negotiated regulation 

making committee shall fa irly  reflect the main interests and viewpoints regarding 
the subject o f the regulations.''

3. R e g a rd in g  the  r ig h t of the  pub lic  to participa te :
A t p a g e  4,1. 3, after " ...operation  of the  n eg o tia ted  reg u la tio n  m ak in g  

c o m m itte e .", in se r t  "The committee shall permit public testimony at its meetings."

4. R e g a rd in g  te rm in a tio n  of a com m ittee  m em ber:
A t p a g e  3 ,1 .13-14 , delete  "serve a t the p lea su re  of the  h e a d  of the  agency" an d  

in se r t  "may be removed by the head o f the agency for good cause."

5. R e g a rd in g  app licab ility  of the O pen  M eetings Act:
A t p a g e  4 ,1 .1 6 , a fte r "...apply to  m eetings of a n e g o tia ted  reg u la tio n  m ak ing  

c o m m ittee ." , in se r t  ", notwithstanding anything in those sections to the contrary."
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Testimony of the Alaska Conservation Voice on CS HB 264
Although we are in agreement with its general intent, we are not entirely persuaded that the bill, as drafted, will fulfill the 
sponsor's hopes.

While we withhold final judgement on HB 264, we welcome the opportunity to offer several additional suggestions that would 
improve its administration and make it more responsive to the public interest

1. Our greatest concerns are that
-the method for selecting participants is too discretionary, lacking a methodology that would insure proper represen­
tation, and that
-the bill fails to guarantee participation of all interested parties.

2. The bill states (at 44.62.710) that:

'A  consensus agreement. . .  may be modified by an agency as a result of the subsequent regulation making process."

The bill also states, at 44.62.720, that:

“the agency, to the maximum extent possible consistent with the legal or other obligations of the agency, will use the 
consensus of the committee as the basis for the regulation

We feel that both of these sections should make it clear that the agency may alter the consensus agreement if significant 
new information or insight is brought forward as a result of public comment. A definition for “significant new information or 
insight" needs to be developed, as well.

3. In 44.62.730, “Use of a convener," and 44.62.760, "Facilitator selection, duties and authority," several prospective tasks are 
spelled out. Since the bill appears to intend that conveners and facilitators can be either state employees (including affected 
agency staff, unless they have already been designated to represent the agency on the issue at hand), we feel these sec­
tions should clearly list the functions for the convener/facilitator roles, and then clearly spell out that they may be agency 
personnel or contractors, along with any limitations that would apply in the case of either staff or contractor.

4. We also believe that a standard should be established which would allow agencies to certify that conveners/facilitators 
have certain minimum qualifications, training and experience for their respective roles.

5. We feel the section dealing with potential conflict-of-interest (44.62.770(b)) needs to provide more specific direction to 
agencies as to how such determinations are to be made, especially with respect to political or financial conflict-of-interest 
which might not otherwise be evident through public information, unless disclosed by the individual.

6. We note the desire to avoid a fiscal note for this bill. Philosophically, at least, we don’t have a problem with agencies 
being expected to budget for this process if they feel the public interest and the fulfillment of their mandate could be served 
by negotiated rule-making. However, we feel this bill’s otherwise sensible intentions may founder on the section dealing with 
costs for participation. See 44.62.770(c). We feel it may work against the hoped-for spirit of collaboration if committee 
members begin deliberations with this sort of financial disparity between them. We feel there is some basis for concern that 
the views of those “paying their own way" will be given greater weight in some situations, or that some who cannot afford to 
participate may be entirely excluded if the agency chooses, at its discretion, not to provide funds for all interested parties. To 
avoid this, we suggest the agencies simply be required to pay all reasonable travel and logistical expenses for convening a 
committee.

mailto:unite@akvoice.org
mailto:unite@akvoice.org


7. It would seem that the provision for accepting grants or gifts to help underwrite a committee's 
deliberations would be one way for an agency to defray the costs of underwriting the expenses of 
all participants. However, to avoid the same issue cited above, we feel the bill should stipulate 
that gifts be limited to those from such foundations or other sources as do not have a direct stake 
in the outcome of the issues under discussion.

8. The requirements for notice of committee formation should be restored and be made more 
extensive than provided in the original bill, mandating a broader notification of the public through 
print (and possibly broadcast) media, including a contact name and phone number to obtain 
further information.

9. The rules laid out in the original bill for expansion of a committee should be restored and 
expanded to also apply expressly to the formation of the initial committee. It is very important that 
this information be provided and be available to the public if this process is to have the desired 
credibility.

Finally, we suggest that a better way to test the prospects of workability o f the negotiated rule- 
making process in Alaska would be to mandate and fund a couple of pilot projects. The results of 
these projects might provide a wealth of very pragmatic information that could assure a more 
cost-efficient, responsive process that would meet the intentions of the sponsors.

We look forward to reviewing subsequent drafts of the bill, and again, thank you for the 
opportunity to comment
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MEMORANDUM

TO: R epresentative Jeannette  Jam es

FR O M : Paul B r a n d ^ V ^ /
Legislative A nalyst

RE: Negotiated Rulemaking: Drafting Regulations by  Involving Affected Parties
R esearch R equest 97.080

You asked about negotiated ru lem ak in g -th e  practice o f  involving affected parties in regulation 
d rafting  p rio r to the public  com m ent period required under Alaska's A dm inistrative Procedures 
A ct. Specifically , you  w anted to know  if  A laska law currently  perm its this practice, and, i f  so, 
w hat m ethods various departm ents use to involve affected groups. You also w anted to know  
about sim ilar practices used in other states and by the federal government. After a b rie f sum m ary, 
this m em orandum  provides an overview  o f  the negotiated rulem aking process, review s A laska's 
regulation drafting policies, and exam ines the negotiated rulem aking efforts in  o ther states and 
by  the federal governm ent.

Summary

N egotia ted  ru lem aking is a  vo luntary  process for drafting regulations that brings together those 
parties affected by a rule for the purpose o f  reaching consensus on all o r a portion o f  a proposed 
regulation before form ally soliciting public com m ent.1 A laska's laws do not currently  require or 
encourage  the use o f  negotia ted  rulem aking, but som e state agencies already use the process. 
D epartm ent o f  Environm ental C onservation officials used negotiated rulem aking com m ittees to 
help draft highly technical and contentious air and w ater quality regulations prior to  com pleting 
the form al requirem ents o f  A laska's A dm inistrative Procedures Act. D epartm ent officials selected 
com m ittee  m em bers and conducted m eetings follow ing the requirem ents o f  A laska's O pen 
M eeting and Public R ecords Acts. W hile m any states inform ally solicit the ideas o f  affected

'T he content o f  negotiated rulem aking com m ittee discussions as w ell as all docum ents 
used by  its m em bers becom e public records. This presents som e lim itations on the process 
because business and industry officials m ay be reluctant to divulge sensitive inform ation during 
w ork group m eetings because this m aterial w ould be available to their com petitors.
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parties w hen  drafting regulations, the use o f  form al negotiated ru lem aking is a rela tively  new 
practice. C ongress form ally recognized negotiated rulem aking by passing  the N egotia ted  
R ulem aking  A ct o f  1990. S ince 1990, law m akers in two states, M ontana and N ebraska, have 
incorporated  negotiated  ru lem aking acts into their statutes, encouraging agencies to  use the 
practice w henever appropriate. A ccording to federal and state officials w ith  w hom  w e spoke, 
negotiated  rulem aking is appropriate  for h ighly contentious regulations that affect a  lim ited 
num ber o f  parties. To be successful, a negotiated rulem aking com m ittee m ust be sm all enough 
to give its m em bers an opportunity  to com m unicate their concerns; com m ittee size usually  does 
not exceed 25 m em bers. T he goal o f  the com m ittee is to reach consensus on  all o r  a portion  o f  
a proposed  regulation. O nce the com m ittee reaches consensus, the form al regu lation  adoption 
p rocess o ften  proceeds quick ly  as little public com m ent is received. Federal and state  officials 
from  agencies currently  using negotiated rulem aking speak favorably o f  the process. T he U.S. 
Environm ental Protection A gency and the U.S. D epartm ent o f  Labor, the agencies w ith  the m ost 
experience in negotiated rulem aking, report reduced litigation costs and enhanced rela tions w ith  
industry officials, environm ental advocates, and labor relations groups.

Overview of Negotiated Rulemaking

N egotia ted  ru lem aking is a technique for drafting regulations that brings together those parties 
d irectly  affected by a proposed rule, in a com m ittee, to resolve particularly  conten tious or 
controversial issues p rio r to the form al regulation adoption process. A fter identify ing  a 
particularly contentious regulation that affects a  lim ited num ber o f  parties, agency officials publish 
notice o f  their intent to form  a negotiated rulem aking commiriee. The agency d irec to r selects the 
com m ittee  m em bers from  responses to the public notice and appoints a neutral m ed ia to r to 
oversee the com m ittee 's m eetings.2 The com m ittee 's goal is to reach a consensus decision  on a 
proposed regulation.3 O nce the com m ittee reaches consensus, the agency uses the com m ittee 's 
proposals w hen com pleting  the form al regulation drafting requirem ents.

It is im portant to note that the agency first com pletes the negotiated ru lem aking process and then 
begins the form al regulation drafting process. In doing so, negotiated ru lem aking  does not 
conflict w ith  the form al regulation drafting practices used by m ost states and the federal 
governm ent. Negotiated rulem aking is a preparatory process used to resolve controversial issues 
prior to the com m encem ent o f  form al rulem aking.

Representative James
April 10, 1997
Page 2

2The com m ittee's m eetings are open to the public and all records, reports, and research 
used by the com m ittee are m ade available for public review .

3I f  the com m ittee cannot reach consensus on the entirety o f  a rule, they prepare a report 
for the agency detailing  areas o f  agreem ent and dispute. A gency officials then w ould  be 
responsible for drafting the final regulation.



During the formal regulation adoption process, the agency m ay change the com m ittee 's proposed 
regulation based on public com m ent. This requirem ent preserves the rights o f  private citizens to 
testify on proposed regulations. O ne o f  the advantages o f  negotiated rulem aking is that the public 
com m ent period norm ally proceeds sm oothly because the com m ittee has already resolved m any 
potentially sensitive issues. Additionally, negotiated rulem aking m ay reduce the cost o f  litigation 
by resolving the concerns o f  industry  and other parties w ithout the need for jud ic ia l review .

Som e federal and state agencies have criticized negotiated rulem aking because the process 
requires additional agency resources for the regulation drafting process. H iring a neutral m ediator 
and devoting agency resources to the com m ittee process are costs not generally  associated  w ith 
regulation drafting.4 O fficials o f  federal agencies that regularly use negotiated  rulem aking 
com m ittees defend these added costs by com paring the cost o f  negotiated rulem aking com m ittees 
to that o f  litigation.

Alaska's Regulation Drafting Practices and Negotiated Rulemaking

The A laska D epartm ent o f  L aw  publishes a m anual for drafting adm inistrative regulations w hich 
thoroughly describes the regulation adoption process required under A laska's A dm inistrative 
Procedures Act (A PA ).5 A ccording to D eborah Behr, Assistant A ttorney G eneral, A laska's APA 
does not specifically  address the issue r  f  negotiated rulem aking because this m ethod o f  
develop ing  regulations has only  recently becom e popular. W hile negotiated ru lem aking is not 
form ally identified in the A PA , M s. B ehr indicated that some state departm ents have used sim ilar 
techniques w hen developing regulations.6

A ccording to John Stone, Environm ental Conservation M anager for the D epartm ent o f  
Environm ental C onservation 's D ivision o f  A ir and W ater Q uality, the departm ent has used

Representative James
April 10, 1997
Page 3

4Thc expenses o f  com m ittee m em bers, other than agency personnel, are not generally 
paid by the state. M em bers are responsible for their own travel and lodging costs w hen attending 
com m ittee m eetings. A ll the negotiated rulem aking acts we review ed, how ever, allow  the state 
to pay travel and per diem  expenses for com m ittee m em bers i f  they are unable to afford  the cost 
and their presence is v ital to the com m ittee 's success.

5 Alaska D epartm ent o f  Law, "Drafting Manual for Adm inistrative Regulations," October 
1995, p.8. A ttachm ent A  is a copy o f  a flow chart that describes the steps followed by  departm ent 
officials w hen they prepare regulations.

6M s. Behr stated that negotiated rulem aking com m ittees, under current state law, m ust 
develop regulation proposals p rio r to the form al notice-and-com m ent period required under the 
A laska 's  A PA . A dditionally , the com m ittees m ust follow the provisions o f  A laska's Open 
M eetings and Public R ecords A cts (AS 44.62.310 and AS 9.25.110).



negotia ted  ru lem aking  to draft air and w ater quality  regulations. These regulations are often 
highly technical and involve num erous interest groups. Because o f  the technical nature o f  m any 
regulations, M r. Stone feels that the use o f  negotiated rulem aking not only  results in a  consensus 
decision  w ith affected  parties, but also allows departm ent officials to thoroughly  explain the 
com plexity o f  m any regulations. Mr. Stone stressed that a consensus does not alw ays result in the 
com plete  satisfaction  o f  com m ittee  m em bers, but generally the final regulations are responsive 
to their concerns.

Representative James
April 10, 1997
Page 4

Negotiated Rulemaking in Other States

A ccording to B renda E rickson, regulation specialist w ith the N ational C onference o f  State 
L egislatures (N C SL), m any  states inform ally solicit inform ation from  affected  groups w hen 
drafting regulations, but the use o f  formal negotiated rulem aking com m ittees is a relatively  new 
p ractice . B ased  on the results o f  a W estlaw  search and discussions w ith regulation  specialists - 
from  N C SL, w e identified tw o states, M ontana and N ebraska, that have incorporated  negotiated 
ru lem aking  acts into their state statues.7 The N egotiated R ulem aking A cts o f  bo th  states are 
s im ila r to each o ther and prov ide a m eans o f  resolving potentially  controversial issues prior to 
form al ru lem aking  p rocedures.8

The statutes o f  both states clearly  recognize that the use o f  negotiated rulem aking com m ittees are 
appropriate  only  in certain  circum stances; consequently, both  states' statues contain  nearly 
identical lists o f  criteria  that agency directors m ust consider w hen determ ining  i f  negotiated 
ru lem aking is appropriate. A m ong those criteria, the agency directors m ust consider if:

• T here  are a lim ited num ber o f  identifiable interests that w ill be  significantly  
affected  by  the rule;

• T here  is a reasonable likelihood that the agency can convene a com m ittee that 
p rovides balanced  representation o f  the affected parties;

• T here  is a reasonable likelihood that the com m ittee w ill reach consensus on the 
proposed regulation; and

A ttac h m en ts  B and C are copies o f  the N egotiated R ulem aking A cts o f  M ontana and 
N ebraska, respectively.

N e b ra sk a ’s N egotia ted  Rulem aking A ct differs from M ontana's in that it specifically  
prohibits individuals incarcerated in correctional institutions from requesting the use o f  negotiated 
rulem aking.
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The agency has adequate resources and is willing to com m it those resources to the 
negotiated ru lem aking com m ittee.

A ccording to A nnette C ovar o f  N ebraska's D epartm ent o f  Environm ental Q uality  (D EQ ), the 
departm ent has used negotiated  rulem aking techniques in drafting several environm ental 
regulations. She indicated that the expense o f  a m ediator m akes negotiated  rulem aking 
im practical in m any situations, but for complex regulations the practice has proven valuable. She 
also stated that D EQ  used inform al negotiated rulem aking techniques prior to Nebraska's law and 
they continue to do so for m any regulations. Ms. Covar views negotiated ru lem aking techniques 
as valuable w hether o r no t the agency establishes a form al com m ittee.

In M ontana, law m akers are encouraging the use o f  negotiated ru lem aking by all departm ents. 
A ccording to Todd M cM aster o f  M ontana's Office o f  Legislative Research, negotiated rulem aking 
has been used successfully  by  several departm ents. Mr. M cM aster stated that the M ontana 
Consensus Council, located in the governor’s office, provides m ediators for negotiated rulem aking - 
com m ittees and training to state agencies that are developing negotiated ru lem aking procedures.

W e asked the M ontana C onsensus Council to send us inform ation on  their agency education 
initiatives. W e w ill review  and  forw ard this inform ation to you as soon as it is available.

Negotiated Rulemaking in Federal Agencies

Federal agencies began experim enting w ith negotiated rulem aking in the early  1980s, but it was 
not until federal law m akers passed the Negotiated Rulem aking A ct o f  1990 that agencies used the 
practice w ith  frequency (A ttachm ent D ).9 The num ber o f  regulations drafted  using negotiated 
ru lem aking  is increasing, bu t m any agency officials continue to show  reluctance. A  
com prehensive review  o f  negotiated rulem aking by  the John  F. K ennedy School o f  G overnm ent 
at H arvard  U niversity  attributes this reluctance to the recency o f  the new  legislation and the 
lim ited num ber o f  regulations for w hich negotiated rulem aking is appropriate .10

A m ong those federal agencies that routinely use negotiated rulem aking, the Environm ental 
Protection A gency and the D epartm ent o f  Labor have done so m ost frequently. B ased on agency

’A ttachm ent D  contains a copy o f  the N egotiated R ulem aking A ct o f  1990 ( 5  U SC  § 
561 through  § 570).

l0C oglianes, C ary  (no date), Assessing Consensus: The Promise and Performance o f  
N egotiated Rulemaking[O nline]. A vailable on the W orld W ide W eb at internet address 
http://www.ksg.harvard.edu/prg/coglianese/rulemake.htm  [accessed A pril 9, 1997].

http://www.ksg.harvard.edu/prg/coglianese/rulemake.htm


C urrently , w e are in  the process o f  obtaining additional inform ation on  federal negotiated 
rulem aking practices, including a negotiated rulem aking handbook from  the U.S. D epartm ent o f  
Labor. W e w ill forw ard th is inform ation to you once it arrives.

**********

I hope th is in fo rm ation  is useful for your purposes. P lease do not hesitate to contact m e i f  you 
have additional questions.

A ttachm ents

Representative James
April 10, 1997
Page 6

reports, these departments have had successful negotiated rulemaking experiences." The agencies
report reduced litigation costs, increased industry compliance with regulations, and enhanced
working relationships with industry officials, environmental advocates, and labor relations groups.

"U n ite d  States D epartm ent o f  Labor, June 27, 1996, OSHA C hief Lauds "Negotiated 
Rulemaking" As a Way to Cut Red Tape and Bureaucracy [Online]. A vailable on the W orld W ide 
W eb at http://www.osha.gOv/media/oshnerA/s/june96/osha96-253.html [accessed April 2, 1997],

http://www.osha.gOv/media/oshnerA/s/june96/osha96-253.html


p
• 0 ^ " o



A T T A C H M E N T  A

Alaska's Regulation Adoption Process 
Alaska Department of Law, "Drafting Manual for Administrative Regulations," 1995.
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ATTACHMENT B

Montana's Negotiated Rulemaking Act 
(Montana Statues 2 3-101 through 2-5-110)



2022-5-101 GOVERNMENT STRUCTURE
A N D  A D M IN IS T R A T IO N

Part 1
General P rov is ions

2-5-101. S h o r t  t i t le .  This part may be cited as the ‘‘M ontana Negotiates! 
Rulem aking  Act”.

H is to ry : En. Sec. 1, Ch. 400, L. 1993.

2-5-102. P u rp o s e .  T he purpose of this p a r t  is to establish a frameworkl 
for the conduct of negotiated rulemaking consistent with the M ontana Admin'f”  
is trative Procedure Act and the constitutional r igh t of M ontanans to partici­
pate  in the operation of governmental agencies and  to encourage agencies to 
use negotiated rulemaking when it enhances the ru lem aking process. Asl 
au thorized  by 2-4-304, it is the intent of the legislature th a t  s ta te  agencies, < 
whenever appropriate, use the negotiated ru lem aking  process to resolve con-1 
troversial issues prior to the commencement of the formal ru lem aking process. J  
However: negociaced ru lem aking is not a subs t i tu te  for the  public notification- * 
and  partic ipation requirem ents of the M ontana Adm inistrative Procedure Act, 
and  a consensus agreement by a negotiated ru lem aking  committee may be i 
modified by an  agency as a result of the subsequen t ru lem aking  process. This '  
p a r t  may not be construed as an a ttem pt to limit innovation and experiments- f. 
tion w ith  the  negotiated rulemaking process.

H is to ry : En. Sec. 2. Ch. 400, L. 1993. i

Cross-R eferences *
In fo rm a l conferences and committees, |

2-4-304. i

2-5-103. D e f in i t io n s .  As used in this part, the following definitions ; 
apply: ?

(1) “Agency" means any board, bureau, commission, departm ent, author- \ 
ity, o r officer of the executive branch of s ta te  governm ent authorized or r 
requ ired  by law to make rules. i

(2) "Consensus" means unanimous concurrence am ong the interests rep­
resented  on a  negociaced rulemaking committee established under 2-5-106, 
unless the committee agrees upon another specified definition.

(3) "Convener” means a person who im partially  assists an agency in 
de term in ing  whether establishment of a negotiated ru lem aking committee is 
feasible and appropriate for a particular ru lem aking  procedure.

(4) "Facilitator" means a person who im partially  aids in  the discussions 
and  negotiations among the members of a negotiated ru lem aking  committee 
to develop a proposed rule. A facilitator does not have decisionmaking author­
ity-

(5) " In terest"  means, with respect to an  issue or m atter ,  multiple parties 
th a t  have a similar point of view or tha t  are  likely to be affected in a similar 
m anner .

(6) “Negotiated rulemaking" means ru lem aking  through the use of a- 
negotiated rulemaking committee.

(7) "Negotiated rulemaking committee" or “com m ittee" means an advi­
sory com m ittee established under 2-5-106 and  au thorized  under  2-4-304 to 
consider and discuss issues for the purpose of reaching a  consensus in the 
development of a proposed rule.



MONTANA NEGOTIATED RULEMAKING ACT 2-5-L04

K (8) “Person" m eans an individual, par tnersh ip , corporation, association, 
g o v e r n m e n t a l  subdivision, agency, or public or private organization of any  
character.

: (g) “Rule" m eans an agency regulation, s tandard , or s ta tem en t  of general 
> applicability th a t  implements, interprets, or prescribes law or policy or de- 

gcribes the organization, procedures, or practice requ irem ents  of an  agency. 
‘ The term includes the am endm ent or repeal of a prior rule bu t does no t include:

(a) s ta tem en ts  concerning only the interned m anagem ent of  an agency and 
boc affecting private  rights or procedures available to the public;

(b) formal opinions of the attorney general and  declaratory rulings issued 
pursuant to 2-4-501;

(c) rules rela ting  to the use of public works, facilities, s treets ,  and  high­
ways when the  substance of the rules is indicated to the public by m eans of 
-lVna or signals;

id) ruies impiemencing.che state personnel classification plan, the s ta te  
wage and  sa lary  plan, or the statewide budgeting and accounting system;

le) uniform rules adopted pursuan t to in te rs ta te  compact, except th a t  the 
rules m ust be filed in accordance with 2-4-306 an d  m ust be published in the 
Administrative Rules of Montana.

H is to ry : En. Sec. 3, Ch. 400, L . 1993.
Cross-References Declaratory rulings by agencies, 2-4-501.

In form a l conferences and committees,
:-4-304.

2-5-104. D e t e r m i n a t i o n  o f  n e e d  fo r  n e g o t i a t e d  r u l e m a k i n g  c o m ­
m ittee .  (1) An agency may establish a negotiated ru lem aking com m ittee to 
negotiate an d  develop a proposed rule if the agency director de term ines  th a t  
the use of the negotiated rulemaking procedure is in the public in terest.  In 
making th a t  determ ination, the agency director shall consider w hether:

(a) there  is a need for a rule;
f b) there  a re  a limited num ber of identifiable interests th a t  will be signifi­

cantly affected by the rule;
(c) there  is a reasonable likelihood tha t  a committee can be convened with  

a balanced represen ta tion  of persons who:
(1) can adequately  represent the in terests  identified u n d e r  subsection

(l)(b); and
(ii) a re  willing to negotiate in good faith to reach a  consensus on the 

proposed rule;
(d) there  is a  reasonable likelihood tha t  a committee will reach a. consensus 

on the proposed rule within a fixed period of time;
(e) the negotiated ru lem aking procedure will not unreasonably  delay the 

notice of proposed ru lem aking and the issuance of the final rule;
(0 the agency has adequate resources an d  is willing to com m it those 

resources, including technical assistance, to the committee; and
(g) the agency, to the maximum extent possible consistent with the legal 

obligations of the agency, will use the consensus of the com m ittee as the basis 
for the rule proposed by the agency.

(2) An agency may use the services of a convener to assist in m ak ing  the
determ ination  of need pu rsu an t  to subsection (1) and to assist the agency in:
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s

(a) identifying persons who will be significantly affected by a  proposed1* 
rule; and ‘ i

(b) conducting discussions with affected persons on the issues of concern* 
and  ascertain ing whether the es tab lishm ent of a negotiated rulem aking com-* 
m ittee is feasible and appropriate for th e  particu lar  ru lem aking procedure. . 9

(3) T he  convener shall report findings and  make recommendations to thef  
agency. Upon reques of the agency, the  convener shall ascertain  the names off 
persons who are willing and qualified to represen t the in terests  th a t  will be 4 
significantly affected by the proposed rule. T he report and any recommends- s 
tions of the convener m ust be made available to the public upon request. \

H is to ry : En. Sec. 4. Ch. 400. L. 1993. f

2-5-105. A p p l ic a t io n  fo r  m e m b e r s h i p  o n  c o m m i t t e e s  — publica- : 
t i o n  o f  n o t ic e .  (1) If an agency decides to establish a negotiated rulemaking 
committee, the agency shall publish in the M ontana Administrative Register 
and, as appropriate, in newspapers and  o ther publications, a notice that, 
includes:

(a) an announcem ent tha t  the agency intends to establish a negotiated 
ru lem aking  committee to negotiate and  develop a proposed rule;

(b) a description of the subject and  scope of the rule to be developed and 
the issues to be considered;

(c) a list of interests likely to be significandy affected by the proposed rule;
(d) a list of the persons proposed to represent the affected interests and 

the agency;
(e) a proposed schedule for completing the work of the committee; and
(D an  explanation of how a person may apply for or nominate another

person for membership on the committee.
(2) An agency may include the notice required  in subsection (1) in the 

notice of in ten t to promulgate rules m ade p u rsu an t  to 2-4-302.
(3) T he agency shall provide a period of a t least 30 days for the submission 

of com m ents and applications for m em bership  on a negotiated rulemaking 
committee.

H is to ry : En. See. 5, Ch. 400, L. 1993.

Cross-References
Notice, hearing, and submission of views,

2-4-302.

2-5-106. E s t a b l i s h m e n t  o f  c o m m i t t e e  — d e t e r m i n a t i o n .  (1) If, after 
considering comments and applications subm itted  under 2-5-105, the agency 
determ ines tha t  a negotiated rulem aking committee can adequately represent 
the in terests  of the persons that will be significantly affected by a proposed rule 
and  th a t  it is feasible and appropriate in the particu lar  rulemaking, the agency 
may establish a negotiated rulemaking committee.

(2) Tf, after considering com m ents and applications subm itted  under 
2-5-105, the agency decides not to establish a negotiated rulemaking commit­
tee, the agency shall notify the persons who commented on or applied for 
mem bership on the negotiated ru lem aking  committee of the reasons for the 
decision. T he  agency shall also publish a notice in the M ontana Administrative 
Register and, as appropriate, in newspapers and  o ther  publications.
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(3 ) T he agency shall provide appropriate adm inis tra tive  support  to the 
gggctiaced ru lem aking committee, including technical support.

(4 ) A negotiated ru lem aking  committee te rm inates  upon adoption of the 
gaal rule unuer  consideration, unless the agency, after consulting the commit­
tee, or the  committee itself  specifies an  earlier te rm ina tion  date.

H is to ry :  E n. Sec. 6, Ch. 400, L . 1993.

2-5-107. E x p a n s i o n  o f  c o m m i t t e e  m e m b e r s h i p .  (1}A negotiated rule- 
making com m ittee may by consensus expand its m em bership , e i ther  by con­
tacting and  recruiting persons whose participation the com m ittee believes is 

• essential to the success of the negotiated rulemaking process or upon reviewi ng 
a petition subm itted  p u rsu an t  to subsection (2).

(2) Persons who will be significantly affected by a proposed rule and who 
believe th a t  their  in terests  will not be adequately represen ted  by any person 
on a negotiated rulemaking committee may petition for or nom inate  another 
person for membership on the negotiated rulemaking committee. Each petition 
or nomination m ust be subm itted  to the negotiated ru lem ak ing  committee rmd. 
must include:

(a) the nam e of the petitioner or nominee and a  description of the interests 
the person represents;

(b) evidence tha t  the petitioner c r  nominee is au thorized  to represent 
parties re lated to the in terests  the person proposes to represent;

(c) a w ri t ten  com m itm ent tha t  the petitioner or nominee will actively 
participate in good faith in the development of the rule under  consideration; 
and

(d) an  explanation of reasons tha t  the persons already on the negotiated 
rulemaking committee do not adequately represent the  in terests  of the person 
submitting the petition or nomination.

(3) Upon receiving a petition pu rsuan t  to subsection (2), a negotiated 
rulemaking committee shall decide by consensus a t  its next m eeting whether 
or not to expand its membership.

H is to ry : E n. Sec. 7, Ch. 400. L .  1993.

2-.: -108. C o m m i t t e e  — d u t i e s  — p r o c e d u r e s  —  r e p o r t .  (1) A negoti­
ated iu lem ak ing  committee shall consider the m a t te r  proposed by the agency 
for consideration and shall a t tem pt to reach consensus concerning a proposed 
rule and  any o ther m atte r  the committee determines is re levant to the proposed 
rule.

(2) The person representing  the agency on a  negotiated ru lem aking  com­
mittee shall participate in the deliberations of the com m ittee with the same 
rights and  responsibilities of o ther members of the com m ittee and  is authorized 
to fully represen t the agency in the discussions and  negotiations of the com­
mittee.

(3) A negotiated ru lem aking committee may adopt procedures or ground 
rules for the operation of the  committee.

(4) If a negotiated rulemaking committee achieves consensus on a pro­
posed rule, a t  the conclusion of the negotiations, the com m ittee shall transm it 
10 the agency tha t  established the committee a  report  contain ing the proposed 
rule.
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(5) If  a negotiated ru lem aking committee does not reach a  consensus on 1 
the proposed rule, the committee shall transm it  to the agency a report specify-1  
ing areas in which the  committee reached consensus and  the  issues th a t  remain , 
unresolved. T he committee may include in the report  any  o th e r  information,d 
recommendations, or materials th a t  the committee considers appropriate. Any! 
mem ber of the com m ittee may include as an addendum  to the report  additional ] 
information, recommendations, or materials. ^

(6) Title 2, chap te r  3, par t  2, applies to meetings of a  negotiated ruiemak- ]  
ing committee. J |

H is to ry : En. Sec. 8, Ch. 400, L. 1993. j

2-5-109. F a c i l i t a t o r  — s e l e c t io n  a n d  d u t i e s .  (1) An agency may nomi-: 
na te  a person to serve as a facilitator for the negotiations of the committee, t 
subject to the approval of the committee by consensus. If the committee does, 
noc approve che agency's nominacion for facilitacor, che agency shall submit a- 
subs t i tu te  nomination. If a committee does not approve the subst i tu te  nomi­
nation of the agency for facilitator! the committee shall select by consensus a t 
person to serve as facilitator. A person designated to rep resen t the agency in i 
substan tive  issues may not serve as facilitator or presiding officer for chef 
committee.

(2) A facilitator approved or selected by a committee shall: .1
(a) preside a t  the meetings of the committee in an  im partia l maimer; j
(b) impartially  assist the members of the com m ittee in conducting discus-i 

sions and  negotiations and achieving consensus; and
(c) m anage the keeping of m inutes and  records.
H is to ry : En. Sec. 9, Ch. 400, L. 1993.

TS

2-5-110. E x p e n s e s  — c o n v e n e r  — f a c i l i t a t o r  — c o m m i t t e e  mem-j 
b e r s .  (1) An agency may employ or en te r  into a contract for the  services of an* 
organization or individual to serve as a convener or facilitator for a negotiated! 
ru lem aking  committee or may use the services of a governm ent employee u>» 
act as a convener or facilitator for a committee. |

(2) An agency shall determine w hether a person u n d er  consideration as at 
convener or facilitator of a negotiated ru lem aking committee has any financial*' 
or o ther in te rest  th a t  would preclude the person from serving in an  impartial! 
and  independent m anner. A person disqualified under  this criterion must 
dropped from fu r th e r  consideration. -I

(3) M embers of a negotiated rulem aking com m ittee are  responsible for?

i{i rJ 7! 1

-i|
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m ittee m em ber 's  reasonable travel and  per diem expenses, expenses to obtain!| 
technical assistance, and a reasonable ra te  of compensation if:

(a) the  committee member certifies a lack of adequate  financial resoc 
to partic ipa te  in the committee; and I I

(b) the agency determines th a t  the committee m em ber 's  participation i® 
the committee is necessary to ensure an adequate rep resen ta tion  of the int*r^ 
ests of the members. • " i

(4) An agency m ay accept g ran ts  or gifts from any  source to fund the*
negotiated ru lem aking  process, provided that: 4

(a) information on the name of the person giving the g ra n t  or gift and tb*f
am oun t o f  the g ran t  or gift is available to the public;
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the g ran t  or gift is given to and  accepted by the agency without placing 
eaoditioa on the membership of a negotiated rulem aking committee or the 

of the negotiated rulem aking process; and
there is consensus among the members of the negotiated rulem aking 

'ttee established pu rsuan t  to 2-5-106 th a t  the acceptance of the g ra n t  or 
w ill not diminish the integrity of the negotiated ru lem aking process.

-  En. Sec. 10. Ch. 400, L. 1993.

C H A PTE R  6 

PU B LIC  RECO RD S

P a r r  1 — P ub lic  Records GeneraJLly

Defini’ ions.
Cituens entitled to inspect and copy public writings.
Filing and copying fees.
Records o f officers open to public inspection.
P-emovai o f public records.
Possession of records.
Proceedings to compel delivery of records.
Attachment and warrant to enforce.
Prohibition on distribution or sale of m ailing lists — exceptions — penalty.
Electronic information — public access — fees.

L  Custody and reproduction of records by secretary o f state.

P a r t  2 — P u b lic  Records M anagem ent

Purpose.
Definitions.
Secretary o f state's powers and duties.
State records committee approval.
Preservation o f public records.
Protection of essential records.
Certified copies o f public records, 

through 2-6-210 reserved.
Transfer o f public records.
Disposal o f public records.
Agency responsibilities and transfer schedules.
Department o f administration — powers and duties.

P a rt 3 — Records o f  E lec ted  E xecu tive  B ranch  O ffice rs

Definitions.
Official records management — powers and duties. 

v D ^ e rs h ip  records— transfer.
•, O u t in g  officials — records management duties.

Renumbered 2-6-107 by Code Commissioner, 1979.
Renumbered 2-6-108 by Code Commissioner, 1979.
Certified copies o f official records.

P a rt 4 —  Loca l G ove rnm en t Records 
Definitions.

■ Sovernment records committee — creation. 
r j “ es aad responsibilities.
•“ remaking authority.
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Nebraska's Negotiated Rulemaking Act 
(Nebraska Statues 84-919.01 through 84-932)



RULES O F  A D M IN IS T R A T IV E  A G E N C IE S § 8-1-920

The approp ria te  standard o f review  for the 
Supreme C ourt in  an appeal from  an adm inistra­
tive  agency's decision is found in this section, 
w h ich  prescribes a review  o f an agency's deci­
sion de novo on the record w ith o u t the lim ita tion  
imposed on the d is tric t court under former 
section S4-9l7(6)(e) and (6)(f). Golden Five v. 
Departm ent o f Soc. Serv., 229 Neb. 1-18, 125 
N .W .2d 865 (1988).

In conducting its de novo review  under the 
prov is ions o f this section, the Nebraska Supreme 
C ou rt is required to make independent findings 
o f fact w ith o u t reference io  those made by the tr i­
bunal from  w h ich  the appeal was taken. Meier v. 
State, 227 Neb. 376, 417 N,W .2d 771 (1988).

Supreme C ou rt reviews de novo on the record 
an appeal from  the d is tr ic t cou rt's  review  o f a 
decision o f the Nebraska Equal O pp ortu n ity  
Com m ission. Father Flanagan's Boys' Home v. 
Coerke, 224 Neb. 731. 401 N .W  2d 461 (1987).

The Supreme C ou rt's  review  o f an adm in istra­
tive agency's decision is de novo on the record; 
as such, the court makes independent find ings o f 
fact w ith o u t reference ’o those made bv the 
agency '.-hose action is being reviewed. Depart­
m ent o f Health v. Grand Island Health  Care, 223 
Neb. 587, 391 N .W  2d 582 (1986); D ie ter v. State. 
223 Neb. 368. 422 N .W  2d 560 (1983).

The Supreme C ourt reviews an adm in istra tive 
agency's decision de novo on the record. C ity  of

Omaha v. Omaha Police Union Local 101, 222 
Neb. 197, 382 N  W 2d 613 (19S6); D epartm ent o f 
Health v. Lutheran Hosp. U Homes Inc., 227 N *b  
116. 416 N .W  2d 222 (1987); Zvbach v. State, 225 
Neb. 396, 411 N .W .2d 627 (1987).

The Supreme C ourt's  review o f an agency's 
decision under the A dm in is tra tive  Procedures 
Act is de novo on the record. H aeffner v, State, 
220 Neb. 560. 371 N.W .2d 658 (1985).

On appeal o f review by the d is tr ic t cou rt o f an 
order o f the Nebraska Equal O p p o rtu n ity  C om ­
mission. the Supreme C ourt w ill not d is tu rb  the 
d is tr ic t cou rt's  find ings if  they are supported by 
substantial evidence. Zalkins Peerless Co. v. 
Nebraska Equal Opp. Comm., 217 Neb. 289. 348 
N .W  2d 846(1984).

(n appeal from  the L iquor C ontro l C om m is­
sion, the Supreme C ourt determ ines o r lv  
w hether find ings o f the commission are sup­
ported by substantial evidence and w hether d is ­
tric t court applied the proper s ta tu to ry criteria. 
The 20's. Inc. v. Nebraska L iquor C on tro l Com ­
mission. !90 Neb. 761. 212 N .W  2d 344

Where d is tr ic t court had o n ly  co ld  record 
before it, the ru le perta in ing to Supreme C ourt's  
consideration o f the oppo rtun ity  o f the tria l court 
in equ ity to observe the v/imesses is inapplicable. 
C i r  L Co. v. Nebraska L iquor C on tro l C om m is­
sion, 190 Neb. 91. 2C6 N .W 2 d  49.

84-919. Act; exclusive means of judicial review. Except as otherwise 
provided by law, the Administrative Procedure Act establishes the exclusive 
means of judicial review of a final decision of any agency in a contested case.

Source: Laws 1963, c. 531, § 3, p. 1665; Laws 1987, LB 253, § 21; Laws 
1988, LB 352, § 187.

84-919.01. (Negotiated Rulemaking Act? use by agency. Prior to the for­
mal rulemaking procedure of section 84-907, agencies may use the proce­
dures of the Negotiated Rulemaking Act to permit the direct participation of 
affected persons in the development of proposed rules and regulations. 
Negotiated rulemaking may be used to resolve controversial issues prior to 
the formal rulemaking of the Administrative Procedure Act. To be effective, 
such proposed rules and regulations shall be adopted pursuant to the 
Administrative Procedure Act in the form proposed by the negotiated 
rulemaking committee or as amended by the agency.

Source: Laws 1994, LB 446, § 37.
Operative date August 1,1994.

Cross Reference 
N e g o riite d  R u lem ek ing  Act, see section 84-921.

34-920. Act, how cited. Sections 84-901 to 84-920 shall be known and 
may be cited as the Administrative Procedure Act.
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S ju re?• Laws 1987, L3 253, § 22; Laws 1994, LB 446, § 38.
Operative date August 1, 1994.

(b) NEGOTIATED RULEMAKING ACT

S4-921. Act, ho w  cited. Sections 84-921 to 84-932 shall be known an a  
may be cited as the Negotiated Rulemaking Act.

Source: Laws 1994, LB 446, § I.
Operative date August 1, 1994.

84-922. Purpose of act. The purpose of the Negotiated Rulemaking Act 
is to establish a framework for the conduct of negotiated rulemaking consis­
tent with the Administrative Procedure Act. It is the intent of the Legislature 
that state agencies, whenever appropriate, use the negotiated rulemaking 
process to resolve controversial issues prior to the commencement of the for­
mal rulemaking process of the Administrative Procedure Act. Negotiated 
rulemaking is not a substitute tor the requiiements of the Administrative 
Procedure Act bur may be used as a supplemental procedure to permit the 
direct participation of affected interests in the developm ent of new rules or 
the am endm ent or repeal of existing rules. A consensus agreement on a pro­
posed rule reached by a negotiated rulemaking committee may be modified 
by an agency as a result of the subsequent formal rulemaking process. This 
section shall not be construed as an attem pt to limit innovation and experi­
mentation with the negotiated rulemaking process.

Source: Laws 1994, LB 446, § 2.
Operative date August 1, 1994.

Ccosi Reference 
A d m in is tra tive  Procedure Act, see section 34-920.

84-923. Terms, defined. For purposes of the Negotiated Rulemaking 
Act:

(1) Agency shall have the same meaning as in section 84-901;
(2) Consensus shall mean unanimous concurrence among the interests 

represented on a negotiated rulemaking committee unless the committee 
agrees upon another specified definition;

(3) Convenor shall mean a person who impartially assists an agency in 
determining whether establishment of a negotiated rulemaking committee is 
feasible and appropriate for a particular rulemaking procedure;

(4) Facilitator shall mean a person who impartially aids in the discussions 
and negotiations am ong the members of a negotiated rulemaking committee 
to develop a proposed rule. A facilitator shall not have decisionmaking 
authority;

(5) Interest shall mean, with respect to an  issue or.matter, multiple parties 
that have a similar point of view or that are likely to be affected in a similar 
manner;

758
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RULES O F  A D M IN IS T R A T IV E  A G E N C IE S 5 84-924

(6) Negotiated rulemaking shall mean rulemaking through the use of a 
negotiated rulemaking committee;

(7) Negotiated rulemaking committee or committee shall mean an advi­
sory committee established to consider and discuss issues for the purpose of 
reaching a consensus in the development of a proposed rule;

(8) Person shall mean an individual, partnership, limited liability com ­
pany, corporation, association, governmental subdivision, agency, or public 
or private organization of any character; and

(9) Rule shall mean rule or regulation as defined in section 84-901.

Source: Laws 1994, LB 446, § 3.
Operative date August 1, 1994.

S4-924. Negotiated rulem aking committee; establishm ent; agency 
director; use  of negotiated ru lem aking  procedure; determination; consid­
erations; convenor; duties. (1) An agency may establish a negotiated 
ru lem aking committee to negotiate and  develop "a proposed rule if the 
agency director determines that the use of the negotiated rulemaking proce­
d u re  is in the public interest. In making that determination, the agency 
director shall consider whether:

(a) There is a need for a rule;
(b) There are a limited num ber of identifiable interests that will be signifi­

cantly affected by the rule;
(c) There is a reasonable likelihood that a committee can be convened with 

a balanced representation of persons who:
(1) Can  adequately represent the interests identified; and
(ii) Are willing to negotiate in good faith to reach a consensus on the pro­

posed rule;
(d) There is a reasonable likelihood that a committee will reach a consen­

sus on the proposed rule within a fixed period of time;
(e) The negotiated rulemaking procedure will not unreasonably delay the 

notice of proposed formal rulemaking and the issuance of the final rule p u r­
suant to the Administrative Procedure Act;

(f) The agency has adequate resources and is willing to commit those 
resources, including technical assistance, to the committee; and

(g) 'Ihe agency, to the maximum extent possible consistent with the legal 
obligations o f  the agency, will use the consensus of the committee as the 
basis for the rule proposed by the agency in the formal rulemaking process of 
the Administrative Procedure Act.

(2) An agency m ay use the services of a convenor to assist in making the 
determ ination of need pursuant to subsection (1) of this section and  to assist 
the agency in:

(a) Identifying persons who will be significantly affected by a proposed 
rule; and



§ 84-925 STATE O FFICERS

(b) Conducting discussions with affected persons on the issues of concern 
and ascertaining whether the establishment of a negotiated rulemaking com ­
mittee is feasible and appropriate for the particular rulemaking.

(3) The convenor shall report findings and make recommendations to the 
agency. Upon request of the agency, the convenor shall ascertain the names 
of persons who are willing and qualified to represent the interests that will 
be significantly affected by the proposed rule. The report and any  recom­
mendations of the convenor shall be made available to the public upon 
request.

Source: Laws 1994, LB 446, § 4.
Operative date August 1, 1994.

Cto5S Reference 
A d m in is l-J liv e  Procedure Act. see section 84-020.

84-925. Petition to use negotiated rulem aking committee; procedure; 
exception. (1) Except as provided in subsection (2) of this section, any p e r ­
son m ay petition an agency to request the use of a negotiated ruiemaking 
committee in thp d<>- 'elopment or revision of a rule. Each agency shall pre­
scribe the form of the petition and the procedure for its submission, consider­
ation, and disposition. Within sixty days after submission of a petition, the 
agency si.all (a) deny the petition in writing stating its reasons therefor or (b) 
initiate: the negotiated rulemaking procedure.

(2) A person committed to or otherwise incarcerated in a Department of 
Correctional Services facility may not petition the Department of Correc­
tional Services to request the use of a negotiated rulemaking committee.

Source: Laws 1994, LB 446, § 5.
Operative date August 1, 1994.

84-926. Negotiated rulemaking committee established; agency; duties; 
Secretary of State; duties, (i) ff an agency decides to establish a negotiated 
rulemaking committee, the agency shall:

(a) Give notice to the Secretary of State; and
(b) Publish the notice in a newspaper having general circulation in the

state and, as appropriate, in other newspapers and publications.
(2) The notice shall include:
(a) An announcement that the agency intends to establish a negotiated 

rulemaking committee to negotiate and develop a proposed rule;
(b) A description of the subject and scope of the rule to be developed and  

the issues to be considered;
(c) A list of interests likely to be significantly affected by the proposed 

rule;
(d) A list of the persons proposed to represent the affected interests and 

the agency;
(e) A proposed schedule for completing the work of the committee; and



R U I E S  O F  A D M I N I S T R A T IV E  AG EN C IES § S4-928

(0 An explanation of how  a person may apply for or nominate another 
person for membership on the committee.

(3) The Secretary of State shall establish and maintain a list of subscribers 
w ho wish to receive notice of an agency’s intent to establish a negotiated 
rulemaking committee an d  shall provide such notice to such subscribers at a 
cost to be assessed against each subscriber. The Secretary of State shall col­
lect payments and  make disbursements of such funds as may be necessary to 
carry  out the notification required by this subsection.

(4) The agency shall provide a period of at least thirty days for the subm is­
sion of comments upon  and  applications for membership on a negotiated 
rulemaking committee.

Source: Laws 1994, LB 446, § 6.
Operative date August 1, 1994.

34-927. Negotiated ru lem aking  committee; establishment: notice of 
decision; agency support;  termination. (1) If, after considering comments 
and  applications for membersfiip on the negotiated rulemaking committee 
submitted pursuan t to section 84-926, the agency determines that a negoti­
ated  rulemaking committee can adequately represent the interests of the per­
sons that will be significantly affected by a proposed rule and that it is 
feasible and appropriate in the particular rulemaking, the agency may estab­
lish a negotiated rulemaking committee.

(2) If, after considering comments and applications submitted pursuan t to 
section 84-926, the agency decides not to establish a negotiated rulemaking 
committee, the agency shall notify the persons who commented on or 
applied  for membership on the negotiated rulemaking committee of the rea­
sons for the decision. The agency shall also publish a notice of the decision 
not to establish a negotiated rulemaking committee in a newspaper having 
general circulation in the state and, as appropriate, in other newspapers and 
publications.

(3) The agency shail provide appropriate administrative support to the 
negotiated rulemaking committee, including technical assistance and sup­
port.

141 A negotiated rulemaking committee shall terminate upon the adop­
tion of the final rule under consideration by the agency pursuant to the 
Administrative Procedure Act unless the agency, after consulting the com­
mittee, or the committee itself specifies an earlier termination date.

Source: Laws 1994, LB 446, § 7.
Operative date  August 1, 1994.

Cross Reference 
A d m in is tra tiv e  Procedure Act. see s> :tio n  84-920.

84-923. Negotiated ru lem aking  committee; membership; procedure.
(1) A negotiated rulemaking committee may by consensus expand its mem-
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bership, either by contacting and  recruiting persons whose participation the 
committee believes is er~ential to the success of the negotiated rulemaking 
process or upon reviewing a petition submitted pursuant to subsection (2) of 
this section.

(2) Persons who will be significantly affected by a proposed rule and who 
believe that their interests will not be adequately represented by any person 
on a negotiated rulemaking committee may petition for or nominate another 
person for membership on the negotiated rulemaking committee. Each peti­
tion or nomination shall be submitted to the negotiated rulemaking commit­
tee and  shall include:

(a) The name of the petitioner or nominee and a description of the inter­
ests the person represents;

(b) Evidence that the petitioner or nominee is authorized to represent p a r­
ties related to the interests the person proposes to represent:

(c) A written commitment that the petitioner or nominee will actively par­
ticipate in gooct faith in the development of the rule under consideration; and

(d) An explanation of reasons that the persons already on the negotiated - 
rulemaking committee do not adequately represent the tncerests of the per­
son submitting the petition or nomination.

(3) Upon receiving a petition, a negotiated rulemaking committee shall 
decide bv consensus at its next meeting whether or not to expand its mem­
bership.

S o u rc e :  Law s 1994, LB 446, § 8.
Operative date August 1, 1994.

84-929. Negotiated ru lem aking committee; powers and  duties; consen­
sus; procedure; report; contents. (1) A negotiated rulemaking committee 
shall consider the matter proposed by the agency for consideration and shall 
attem pt to reach consensus concerning a proposed rule and  any other matter 
the committee determines is relevant to the proposed rule.

(2) The person representing the agency on a negotiated rulemaking com­
mittee shall participate in che deliberations of the committee with the same 
rights and responsibilities of other members of the committee and shall be 
authorized to fully represent the agency in the discussions and negotiations 
of the committee.

(3) A negotiated rulemaking committee may adop t procedures or ground 
rules for the operation of the committee.

(4) If a negotiated rulemaking committee achieves consensus on a pro­
posed rule at the conclusion of the negotiations, the committee shall transmit 
to the agency that established the committee a report containing the pro­
posed rule.

(5) [f a negotiated rulemaking committee does not reach a consensus on 
the proposed rule, the committee shall transmit to the agency a report speci­
fying areas in which the committee reached consensus and  the issues that
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remain unresolved. The committee may include in the report any other 
information, recommendations, or materials that the committee considers 
appropriate. Any member of the committee may include as an addendum  to 
the report additional information, recommendations, or materials.

Source: Laws 1904, LB 446, § 9.

84-930. Facilitator; selection; duties. (1) An agency may nominate a per­
son  to serve as a facilitator for the negotiations of the negotiated rulemaking 
committee, subject to the approval of the committee by consensus. If the 
committee does not approve the agency's nomination for facilitator, the 
agency shall submit a substitute nomination. If the committee does not 
app rove  the substitute nomination of the agency for facilitr.tor, the commit­
tee shall select by consensus a person to serve as facilitator. A person desig­
na ted  to represent the agency in substantive issues may not serve as 
facilitator or presiding officer for the committee.

(2) A facilitator approved or selected by a negotiated rulemaking commit­
tee shall:

(a) Preside at the meetings of the committee in an impartial manner;
(b) Impartially assist the members of the committee in conducting discus­

sions and  negotiations and achieving consensus; and
(c) Manage the keeping of minutes and records.

Source: Laws 1994, LB 446, § 10.
Operative date August 1, 1994.

84-931. Convenor or facilitator; contract authorized; state employee; 
disqualification; members of negotiated ru lem aking committee; expenses; 
p e r  diem; grants or gifts. (1) An agency may employ or enter into a contract 
for the services of an organization or individual to s e r 'e  as a convenor or 
facilitator for a negotiated rulemaking committee or may use the services of a 
s tate employee to act as a convenor or facilitator for a committee.

(2) .An agency shall determine whether a person under consideration as a 
convenor or facilitator of a negotiated rulemaking committee has any finan­
cial or other interest that would preclude the person from serving in an 
impartial and independent manner. A person disqualified under this crite­
rion shall be dropped from further consideration.

(3) Members of a negotiated rulemaking committee shall be responsible 
for their own expenses of participation. However, an agency may pay  for a 
committee mem ber’s actual and necessary expenses incurred in serving on 
the committee as provided in sections 81-1174 to 81-1177 and a reasonable 
per diem  rate of compensation if:

(a) The committee member certifies a lack of adequate financial resources 
to participate in the committee; and

Operative date August 1, 1994.
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(b) The agency determines that the committee m em ber 's  participation in 
the committee is necessary to ensure an adequate representation of the inter­
ests of the members.

(4) An agency may accept grants or gifts from any source to fund the 
negotiated rulemaking process if:

(a) Information on the name of the person giving the grant or gift and the 
am ount of the grant or gift is available to the public;

(b) The grant ov gift is given to and accepted by the agency without plac­
ing any condition on the membership of a negotiated rulemaking committee 
or the outcome of the negotiated rulemaking process; and

(c) There is consensus among the members of the negotiated rulemaking 
committee that the acceptance of the grant o r  gift will not diminish the integ­
rity of the negotiated rulemaking process.

Source: Laws i994, LB 446, 3 11.
Operative date August 1, 1994.

84-932. Agency action; judicial review; limitation; negotiated rule; 
judicial review; treatment. Any agency action reiaring to establishing, 
assisting, o r  terminating a negotiated rulemaking committee under the 
Negotiated Rulemaking Act shall not be subject to judicial review. tNotning 
in this section shall bar judicial review if such judicial review is otherwise 
provided  by law. A rule which is the p roduct of negotiated rulemaking prior 
to formal adoption pursuant to the Administrative Procedure Act and is later 
subject to judicial review shall not be accorded greater deference by a court 
than a rule which is the product of the rulem aking procedure of the A dm in­
istrative Procedure Act alone.

Source: Laws 1994, LB 446, § 12.
Operative date August 1, 1994.

. , Cross Reference
A d m in is tra tiv e  Procedure Act, see section 34-920.

A R T IC L E  10 

B A S IC  W O R K W E E K

Section.
84-1001. Basic workweek; state officers; departm ents; hours required; exceptions; h o li­

days; payment; rules and regulations.
84-1002. Basic workweek; state institutions; hours required.
34-1003. Basic workweek; staggering o f hours.
84-1004. Basic workweek; au thority  o f G overnor; time when effective.
S4-1005. Basic workweek; persons excepted.

S4-1001. Basic workweek; state officers; departm ents ;  hours required; 
exceptions; holidays; payment; rules and  regulations. (1) All state officers 
and  heads of departm ents and their deputies, assistants, and employees.
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The Federal Negotiated Rulem aking Act of 1990 
(5 USC § 561 through § 570)
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5 U SC S § 559 G o v e r n m e n t  O r g a n i z a t i o n -'* E m p l o y e e s

' " "  ' • ■:•• • R E S E A R C H  GUIDET-' - i s :
Federal Procedure L  Ed: • V. »:■■■•■ • ; . .  * .
2 Fed Proc L  Ed. A d m in is tra tive  Procedure (1994) 3:2. 154. 166. 186, 321.

A m  J u n  • •' 3

2 A m  Jur 2d. A d m in is tra tive  Law (1994) §§ 16, 330, 332, 352. , ' *”  1

Form s: ' . . .  V f  ' '  ■] '■ y  •
6 Fed Procedural Form s L ,E d . C iv il R ights $ 11:536..’. ’ ’ '* . • / '
12 Fed P roce du ra lT o rm s L  Ed, L a b o r and Labor Relations § 46:4.
12A Fed ProceduraV'Forms L  Ed, Labor and Labor Relations § 46:583. ' ' '

S ocia l S e cu rityM a w  and P ^ c t l c e - g ^
4 S oc.S ecLP , A d m in is tra tive  Proceedings § 52:59. !--• zr.i to  •
5 SoctSec L P i M edicare § 6'8:70..- . , - tv , v i / t - . r  '.V .-.rti-fV C ' . - . r C . i i lv w  •••'/.

; • • ..-IV j S- 4 wjbsrjCiH  r.iro>"'• ""
R IA  Coordinators: “  j .  . , „• . . .  . , . .  . . .
5 Pension Coord. Investigation and Enforcement Proceedings. 11,75.105..; • - - . :  j / . j  ■■

IN T E R P R E T IV E  NO TES A N D  D E C IS IO N S '

4. Subsequent statute m od ify ing  A dm in is tra tive  and exclusive procedure fo r determ in ing deportab il- 
Procedure A c t ■ ;t y 0f  aliens.”  C a s tillo V illa g ra  v IN S  (1992, C A 9)

Im m ig ra tio n  and N a tu ra liza tion  A c t'd isp la ce s  972 F2d 1017. 92 CDOS 6501, 92 D a ily  Journal 
A P A  where it  states e xp lic itly  tha t n shall be "sole D A R  10369.

S U B C H A P T E R  I l f .  N E G O T IA T E D  R U L E M A K IN G  PR O C ED U R E

H IS T O R Y : A N C IL L A R Y  LA W S  A N D  D IR E C T IV E S  
Prospective amendments: '
Repeal o f 5 USCS j5  561 et seq.; savings provision. A c t Nov. 29, 1990, P. L . I01-64S; § 5.
104 Stat. 4976. wh:ch appears as.5 USCS § 561 note, provides that th is  subchapter [5 USCS'
§§ 5 6 1 et seq.| is repealed, effective 6 years after enactment, but sha ll continue to apply a fte r 
repeal as provided by such note.

Amendments:
1992. A c t A u g . 26. 1992. P. L . 102-354, § 3(a)( I). 106 Stat. 944, redesignated this subchapter 
(5 USCS §§ 561 et seq.). enacted as Subchapter IV  of Chapter 5 o f T it le  5 (fo rm er 5 USCS 
5§ 531. et seq.). as Subchapter ( I L o f  such chapter, and inserted such subchapter a fte r 
Subchapter I I .

§ 561. Purpose (C auton : For sunset and savings provisions, see note to this sectionj 
1 he purpose o f th is suochapcer [5 USCS' §§' 561 ec seq.] is to establish a framework- For the 
conduct o f negotiated rulemaking, consistent w ith section 553 o f th is title, to encourage agen­
cies to use. the process when ic enhances the inform al rulemaking process. N o th ing in this 
subchapter [5 (JSCS §§ 561 et seq.) should be construed as an attem pt to lim it innovation and 
experim entation w ith  the negotiated rulem aking process or w ith  other-innovative rulemaking 
procedures otherwise authorized by law.
(Added Nov. 29. 1990. P. L. 101-648. § 3(a), 104 Stat. 4969r A ug . 26, 1992. P. L. 102-354,
§ 3(a)(2). 106 Stat. 944.) ■ . .. . . .  .• ■•••*•;■ • \  -

H IS T O R Y ; A N C IL L A R Y  LAW S A N D  D IR F .C T IV E S  : ■
E xp lana to ry  notes: •' ■' *_
T h is  secuon fo rm erly  appeared as 5 USCS § 581,. _ .
Prospective amendments: ; • -■ .
Repeal o f section; savings provision. F o r repeal o f (his section, effeenve 6-years a fte r enact- . ._
m ent and fo r con tinuation, see A c t N ov. 29. 1990, P. L . 101-643, § 5. 104 S tat. 4976. which 
appeals as a note to  this section.  *

Amendments: . * '
.  1992. A c t Aug. 26, 1992 redesignated th is  section, enacted is  5 USCS § 581, as 5 USCS- 

§ 361- ' ’ • .... :  ... .. . ---.
Short title:
A c t N ov . 29,.1990, P. L . 101-648, § 1, 104-Stati 4969, provides: "T h is  A c t may be cited as 
(he ‘N egotiated Rulem aking A c t o f  1990V . Fo r fu ll classification o f such A c t, consu lt USCS 
Tables volumes. - ■'•’ l "  -
A c t A ug : 16: 1992. P. L. 102-354, § 1. 106 Stat. 944. provides: "T h is  A c t may be cued as - "  
the 'A d m in is tra tive  Procedure Technical Amendments A c t o f 1991’ ." . Foe fu ll classification, 
o f  such A c t. consult USCS Tables volumes.

O th e r provisions:
Congressional findings. A c t N ov. 29, 1990, P. L. 101-648. § 2. 104 Stat. 4969. provides:

12
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4. 166. IS6. 321.
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• 46:4.
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: '-3
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S IO N S

rocedure fo r de te rm in ing  deportab il- 
Cascillo-Villagra v IN S  (1997. C A 9)

92 CDOS 6501, 92 D 3 ily  .Journal

v IN G  PR O C ED U R E 

iECTlVES •

29. 1990, P, L. 101-648, § 5, 
that this aubchapter (5 USCS 
shall continue to app ly a fte r

redesignated this subchapter 
a o f T itle  5 (fo rm er 5 USCS 

ened such subchapter a fte r

see note to (his section] 
a establish a fram ework fo r the 
o f this title, to encourage agen- 
aking process. N o th ing  in this 
attempt to lim it innovation and 
th other-innovative rulem aking

Aug. 26. 1992, P. L.. 102-354,

•ECT1VES

eiTecuve 6 yeans a fte r enact- • ■ 
3. 5 5. 104 Stat. 4976. w h ich

5 USCS § 581, is  S USCS

: T h is  A c t may be- c ited  as 
i i f  such A ct. consult USCS

"T h is  A c t m ay be c ited  is -c -  
*91 • • Foe fu ll c lasn fxaoon-

04 S ue. 4969, provides:

"T h e  Congress makes the fo llo w in g  find ings: •
" (1 )  G overnm ent regu la tion has* increased substan tia lly  since the enactment o f  the 
A d m in is tra tive  Procedure A c t-(A c t June I I . .  1946, eh 324, 60 S ta t. 237; reoealed by A c t 
Sept. 6, 1966], . • .
" (2 )  Agencies cu rren tly  use ru lem aking procedures that m ay discourage the affected par­
ties fro m  meeting and com m un ica ting ,w ith  each other, and m ay cause parties w ith  d if­
ferent interests to assume con flic ting  and antagonistic positions and to engage in 
expensive and tim e-consum ing litiga tio n  over agency rules. ; i ,,q  
" (3 ) A dversaria l ru lem aking deprives the affected- panics and the.-public o f  the benefits- 
o f  face-to-face negotiations and cooperation in developing and reaching agreement on a 

•’ ‘  ru le . I t  also deprives-thera .o f the benefits oC shared-in fo rm ation., knowledge, expertise,
- ‘ -'and technical abilities possessed by th e -a lT e e ted 'p an te s ''^ -'''*^^ ''” ,*- ', y- 

.- ."(4) Negotiated rulemaking, in. which the parties who w ill be sigiiificantly'aflected by a. ..
•7 rule participate'in the development of the-rulei can provide significant advantages over' 

adversarial rulem aksng."."'. „ '7 , ’ 7 7....... . . ,
"(5) Negotiated ru lem aking  can increase the acceptab ility  and im prove  the substance o f 
rules, m aking it  less like ly  tha t the affected parties w il l  resist en forcem ent or challenge 
such rules in court.- I t  m ay also shorten the am ount o f tim e needed to  issue final rules.
" (6 ) Agencies have the a u th o r ity  to  establish negotiated ru le m ak in g  com mittees under 
the laws establishing such agencies and the ir activities and under the Federal A dv isory  
C om m ittee A c t (5 U.S.C. A pp.). Several agencies have successfully used negotiated 
ru lem aking. The process has not been w ide ly  used by o th e r agencies, however, in  pa rt 
because such agencies are u n fam ilia r w ith  the process o r  uncerta in  as to the a u th o rity  fo r 
such ru lem aking.".

A u th o riz a tio n  o f appropriations. A c t N ov, 39. 1990, P. L. 101-6-43, § 4. 104 Stat. 4976; Aug.
26, 1992, P. L. 102-354. $ 5(a)(1). 106 Stat. 945. provides;
" I n  order to  ca rry  ou t th is  A c t and the amendments made by th is  A c t (enacting 5 USCS 9§
561 et seq.], there are authonzed to be appropriated to the A d m in is tra tive  Conference o f the 
U n ited  States, in  add ition to amounts authonzed by section 596 o f  title . 5, United States 
Code, no t in  excess o f 5500,000 fo r each o f the fiscal years 1991. 1992. and 1993..".
Sunset and saving! provisions re la ting  to 5 USCS §§ 561 et seq. A c t  N o v . 29, 1990. P. L . 
101-648. 9 J. 104 Stat. 4976; A ug . 26, 1992. P. L . 102-354, § 5(a)(2). 106 Stat. 945, provides:
“  Subchapter 111 o f title  J. United States Code (5 USCS §§ 561 et seq.] (enacted as 
subchapter IV  o f chapter 5 o f t it le  5, United States Code, by section 3 o f this A c t and 
redesignated as subchapter I I I  o f such chapter 5 by section (3 )(a) o f  the A dm in is tra tive  
Procedure Technical Am endm ents A c t o f 1991) and (hat po rtion  o f  the table o f sections at 
the beginning o f chapter 5 o f  t it le  5. U n ited  States Code, relaung to  subchapter I I I  [5 USCS 
§§ 561 et seq.|, are repealed, effective 6 years after the date o f the enactm ent o f this A ct. 
except th a t the provisions o f such subchapter shall continue to a p p ly  a fte r (he date o f the 
repeal w ith  respect to then pending negotiated ru lem aking proceedings in itia ted  before the 
date o f  repeal which, in  the judgm en t o f  the agencies w hich are convening o r have convened 
such proceedings, require such continuation,, u n til such negotiated ru lem aking  proceedings 
te rm ina te  pursuant to such subchapter.".

RESEARCH GUIDE
A m  Jur.

2 A m  Ju r 2d. A d m in is tra tive  Law (1994) § 179.

§ 562.’ D e fin itions [Caution: For.suaset and savings provisions, see 5 USCS § 561 note]
For che purposes o f this subchapter [5 USCS §§ 561. et seq.], the te rm —

(1) “ agency”  has the same meaning as in section 551C1) o f th is  tide;
(2) “ consensus" means unanimous concurrence among the interests represented on a negoti­
ated ru lem aking committee established, under this subchapter [5 USCS §§ 561 et seq.], un­
less such com m ittee—  •

(A ) agrees to define such term to mean a general but. not unanim ous concurrence; or
(B ) agrees upon another spectfied definition;

(3) "convener" means a person who im partia lly  assists an agency in  determ ining whether 
establishment o f a negotiated rulem aking com m ittee-is feasible and appropriate in a 
pa rticu la r rulemaking; ••
(4) “ fa c ilita to r”  means a person who im partia lly  aids in the discussions and negotiations 
among the members o f a negotiated ru lem akingcom m ittee to develop a proposed rule;
(5) “ in te rest" means, w ith  respect to an issue o r matter,, m u ltip le  panics which have a 
s im ila r po in t o f view o r w h ich are like ly  to be affected in a s im ila r manner.
(6) “ negotiated ru lem aking" means rulemaking through the use o f  a negotiated rulem aking 
com m ittee; • • • : .
(7) "negotiated rulem aking com m ittee" o r "com m ittee" means an. advisory committee 
established by an agency in accordance w ith  (his Subchapter [5 USCS §§ 561 et seq.] and

1 3



5 USCS 5 562 G o v e r n m e n t  O r g a j ^ i z a t i o n  & E m p l o y e e s  ]  P” T h e . A g e

(h e  F e d e ra l A d v is o ry  C o m m itte e  A c t  (5 U S C S  A p p x . |  to  c o n s id e r and  d iscuss  issues fo r  the  
p u rp o s e -o f re a c h in g  a consensus in  th e  d e v e lo p m e n t o f  a p ropose d  ru le :
(8 ) ” p a n y ”  has th e  sam e m e a n in g  as in  s e c tio n  5 5 1 (3 ) o f  th is  t it le :
(9 )  “ p e rs o n "  has th e  sam e m e a n in g  as in  s e c tio n  5 5 1 (2 ) o f  th is  t i t le :
(1 0 ) “ r u le "  has the  sam e m e an ing  as ir. se t an 5 5 1 (4 ) o f  th is  t i t le :  and
( I  I )  " ru le m a k in g "  m eans " r u le  m a k in g "  as th a t te rm  is de nned in sec tio n  5 5 1 (5 ) o f  th is  
t i t le .

(A d d e d  N o v . 29. 1990, P. L . 101-6-18. § 3 (a ), 104 S tat. 4970; A u g .  26, 1992. P. L .  102-354, 
§ 3 (a )(2 ). 106 S ta t..9 4 4 .) . . . .

H IS T O R Y ; A N C IL L A R Y  L A 'V S  A N D  D IR E C T IV E S '
Prospective amendments: :C v " - '.'j... ‘
Repeal o f section;, saving's’  provision?Xci N ov. 29, .1990, P. LY 101-648, § 5 ,104 Stat. 4976, 
which appears as 5 USCS § 56Tnote, provides tha t [his section is repealed, effective 6 years 
after enactment, bu t sha ll continue to  app ly a fte r repeal as provided by such noie.

Amendments: . . .  ■ - .  . . . . - . '  ,.,
1992.. A c t Aug.. 26. L992 redesignated th is .sec tion , enacted as j  USCS § 582, as 5 USCS 
§362.

. R E S E A R C H  G U ID E
Federal Procedure L Ed:
2 Fed Proc L  Ed. A dm in is tra tive  Procedure (1994) §4 2:96. 97. 

Am Ju n
2 A m  lu r  2d. A d m in is tra tive  Law (1994) §§ 179. 180.

§ 363. D e te rm in a t io n  o f  need fo r  n e g o tia te d  ru le m a k in g  c o m m itte e  (C a u tio n : F o r  sun se t and 
sa v ing s  p ro v is io n s , see 5 U S C S  § 561 n o te )
(a ) D e te rm in a t io n  o f  need by the  agency. A n  ag e n cy  m a y  es ta b lish  a n e g o tia te d  ru le m a k in g  
c o m m itte e  to  n e g o tia te  an d  d e ve lop  a p ropose d  ru le , i f  th e  head o f  th e  agency  d e te rm in e s  th a t 
th e  use o f  th e  n e g o tia te d  ru le m a k in g  p ro c e d u re  is in  the  p u b lic  in te re s t. In  m a k in g  such  a 
d e te rm in a tio n , th e  head o f  th e  agency s h a ll c o n s id e r  w h e th e r—

(1 ) th e re  is a need fo r  a ru le ;
(2 ) th e re  a re  a l im ite d  n u m b e r o f  id e n tif ia b le  in te res ts  th a t w i l l  be s ig n if ic a n t ly  a ffe c te d  b y  
th e  ru le ;
(3 ) th e re  is a reasonab le  lik e lih o o d  th a t a c o m m itte e  can be con vened  w ith  a ba la n ce d  
re p re se n ta tio n  o f  pe rsons w h o —

( A )  can  a d e q u a te ly  rep resen t the  in te re s ts  id e n tif ie d  u n d e r p a ra g ra p h  (2 ); and
(B ) a re  w i l l in g  to  n e g o tia te  in  go od  fa ith  to  reach a consensus on  the  p ro p o se d  ru le :

(4 ) th e re  is a re a so n a b le  lik e lih o o d  th a t a c o m m itte e  w i l l  reach a consensus on  (he  p ro p o se d  
ru le  w ith in  a fixed p e rio d  o f  tim e ;
(5 ) th e  n e g o tia te d  ru le m a k in g  p ro c e d u re  w i l l  n o t  u n re a so n a b ly  d e la y  th e  n o tic e  o f  p ro p o se d  
ru le m a k in g  and  the  issuance o f  the  f in a l ru le ;
(6 ) the  ag e n cy  has ad equa te  resources a n d  is w i l l in g  to  c o m m it  such resources, in c lu d in g  
te c h n ic a l assistance, to  the  c o m m itte e : and
(7 ) the  agency, to  th e  m a x im u m  e x te n t po ss ib le  co n s is te n t w ith  th e  lega l o b lig a t io n s  o f  the  
agency, w i l l  use th e  consensus o f  th e  c o m m it te e  w ith  respect to  th e  p ropose d  ru le  as the  
basis fo r  the  ru le  p ropose d  b y  th e  a g ency  fo r  n o tic e  an d  c o m m e n t:

(b ) U se o f  co n vene rs . ( I )  P urposes o f co n ve n e rs . A n  agency m a y  use th e  services o f  a c o n v e n e r 
to  assist th e  ag ency  in —  . . . . . . . .  • ‘ •

( A )  id e n t ify in g  pe rsons  w h o  w i l i  be s ig n if ic a n t ly  a ffec ted  b y  a p ro p o s e d -ru le , in c lu d in g  
re s id e n ts  o f  ru ra l areas; an d  *
(B ) c o n d u c t in g  d iscu ss io n s  -w ith such  pe rsons  to  id e n t ify  th e  issues -o f co n c e rn  to  such  
persons, and to  a sce rta in  w h e th e r th e  e s ta b lis h m e n t o f  a n e g o tia te d  ru le m a k in g  c o m m it ­
tee is. fea s ib le  a n d  a p p ro p r ia te  in  th e  p a r t ic u la r , ru le m a k in g .

(2 ) D u tie s  o f  co n vene rs . T h e  co n ve n e r s h a ll re p o r t  f in d in g s  and m a y  m a ke  re c o m m e n d a tio n s  
to  th e  agency. U p o n  request o f  the  agency, th e  co n ve n e r sh a ll a sce rta in  the  nam es o f  pe rsons 
w h o  are w i l l in g  and q u a lif ie d  to  re p rese n t in te re s ts  th a t w i l l  be s ig n if ic a n t ly  a ffec ted  b y  th e  
p ropose d  ru le , in c lu d in g  res idents o £ .ru ra i areas. The re p o r t  and  a n y  re c o m m e n d a tio n s  o f  
th e  c o n v e n e r s h a ll be m ade a va ila b le  to  th e  p u b lic  up on  request.

(A d d e d  N o v . 29,. 1990, P . L . 101-648, § 3 (a ), 104 S tat. 49 70 : A u g .  26, 1992, P. L .  102-354,
§ 3 (a )(2 ), 106 S ta t. 9 4 4 .) !

H IS T O R Y : A N C IL L A R Y  LA W S  A N D  D IR E C T IV E S  
Prospective amendments:. .*
Repeal o f section; savings provision. A c t N ov . 29. 1990. P. L . 101-648, §5 . 104 S lat. 4976,
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w h ich  appears as 5 USCS 5 561 note, provides (hal (his section is repealed, effective 6 years 
a fte r enactm ent, but sha ll con tinue to app ly a fter repeal as provided by such note.

Am endm ents:
1992. A c t A ug, 26. 1992 redesignated th is  section, enacted as 5 USCS § 583. as 3 USCS 
9 563.

R E S E A R C H  G U ID E
Federal Procedure L  Ed:
2 Fed Proc L  Ed, A d m in is tra tive  Procedure (199a; § 2:97.

.  A m  Jure. • - , ■
• . " 2  A m  J u t 2d,, A dm in is tra tive  L a w  (1994) § 180, . . .  . . .  ..• • .........., . , ,  • .... • .i  i u u .  i . j , . , . , ! . . . , ; ! - -     -  . . .  . ................................................................................................ . . _ i  ■ . . . .

§_564.f ^ P u b l fc a t io n  o f  n o tic e ; a p p lic a t io n s  f o r  m e m b e rsh ip  o n  c o m m itte e s  (C a u tio n : F o r  su n se t"  
a n d  s a v in g s ^p ro v is io n s , see 5 T J S C S  § 561 n o te ]  ................... ■ y  ■.•*.; •< -

(a ) P u b lic a t io n  o f  n o tice . I f ,  a f te r  c o n s id e r in g  the  re p o rt o f  a c o n v e n e r o r  c o n d u c tin g  its  o w n  
assessm ent,"an  3 g e n c y d e c id e s  to  e s ta b lis h  a n e go tia ted  ru le m a k in g  c o m m itte e , the  agency s h a ll 
p u b lis h  in  th e  F e d e ra l R e g is te r a n d . as a p p ro p r ia te , in  tra d e  o r  o th e r  sp e c ia lize d  p u b lic a tio n s , 
a n o tic e  w h ic h  s h a ll in c lu d e —

(1 ) an  a n n o u n c e m e n t th a t th e  a g e n c y  in te n d s  to  e s ta b lish  a n e g o tia te d  ru le m a k in g  c o m m ic - 
tee to  n e g o tia te  and d e ve lo p  a p ro p o s e d  ru le ;
(2 ) a d e s c r ip t io n  o f  th e  sub jecc and  scope  o f  the  ru le  to  be de ve lo p e d , an d  th e  issues to  be 
co n s id e re d :
(3 ) a l is t  o f  th e  in te re s ts  w h ic h  a re  l ik e ly  to  be s ig n if ic a n t ly  a ffec ted  b y  th e  ru le ;
(4 ) a l is t  o f  th e  pe rsons p ro p o se d  to  rep resen t such in te re s ts  and  th e  pe rson o r  pe rsons '
p ro p o s e d  to  re p rese n t th e  a g e n cy ;
(5 )  a p ro p o s e d  agenda and s c h e d u le  fo r  c o m p le t in g  th e  w o r k  o f  th e  c o m m itte e , in c lu d in g  a 
ta rg e t d a te  fo r  p u b lic a t io n  b y  th e  ag ency  o f  a p ropose d  ru le  fo r  n o tic e  a n d  co m m e n t;
(6 ) a d e s c r ip t io n  o f  a d m in is t ra t iv e  s u p p o r t  fo r  the  c o m m it te e  to  be p ro v id e d  by the  agency, 
in c lu d in g  te c h n ic a l assistance;
(7 ) a s o lic ita t io n  fo r  c o m m e n ts  o n  the  p ro p o sa l to  e s ta b lish  rhe c o m m itte e , and  the  p ropose d  
m e m b e rs h ip  o f  the  n e g o tia te d  ru le m a k in g  co m m itte e ; and
(8 ) a n  e x p la n a tio n  o f  h o w  a p e rso n  m a y  a p p ly  o r  n o m in a te  a n o th e r  pe rson  fo r  m e m b e rsh ip  
o n  th e  c o m m itte e , as p ro v id e d  u n d e r  sub se c tio n  (b ).

(b ) A p p l ic a t io n s  fo r  m e m b e rs h ip  o r  c o m m itte e . Persons w h o  w i l l  be s ig n if ic a n t ly  a ffec ted  by  a 
p ro p o se d  ru le  an d  w h o  be lieve  th a t  th e ir  in te re s ts  w i l l  n o t  be a d e q u a te ly  represented  b y  a n y  
p e rson  s p e c if ie d  in  a n o tic e  u n d e r  su b se c tio n  (a )(4 ) m a y  a p p ly  fo r , o r  n o m in a te  a n o th e r pe rson  
fo r , m e m b e rs h ip  on  th e  n e g o tia te d  ru le m a k in g  c o m m itte e  to  re p rese n t such  in te res ts  w ith  
respec t to  th e  p ropose d  ru le . E a c h  a p p lic a t io n  o r  n o m in a t io n  s h a ll in c lu d e —

(1 ) th e  n a m e  o f  the  a p p lic a n t o r  n o m in e e  and  a d e s c r ip t io n  o f  th e  in te re s ts  such pe rson s h a ll 
re p re se n t:
(2 )  e v id e n ce  th a t the  a p p lic a n t o r  n o m in e e  is a u th o r iz e d  to  re p rese n t p a n ic s  re la ted  to  th e  
in te re s ts  th e  pe rson p ropose s  to  re p rese n t;
(3 )  a w r i t te n  c o m m itm e n t th a t th e  a p p lic a n t o r  n o m in e e  s h a ll a c t iv e ly  p a n ic ip a te  .n go od  
fa i th  in  th e  d e v e lo p m e n t o f  th e  ru le  u n d e r c o n s id e ra t io n ; and
(4 )  th e  reasons th a t the  p e rs o n s  sp e c ifie d  in  th e  n o tic e  u n d e r sub sec tion  (a )(4 ) d o  n o t 
a d e q u a te ly  re p rese n t the  in te re s ts  o f  th e  pe rson  s u b m it t in g  th e  a p p lic a t io n  o r  n o m in a tio n .

(c ) P e r io d  f o r  s u b m iss io n  o f  c o m m e n ts  and  a p p lic a tio n s . T h e  a g ency  s h a ll p ro v id e  fo r .a  p e r io d  
o f  a t le a s t 3 0  c a le n d a r d a ys  fo r  th e  s u b m is s io n  o f  c o m m e n ts  and  a p p lic a t io n s  u n d e r  th is  sec­
t io n .
(A d d e d  N o v . 29, 1990. P. L . 101 -64 8 , § 3 (a ), 104 S ta t. 4 9 7 1 ; A u g . 26, 1992, P, L . 102-354.
§ 3 (a )(2 ). 106 S ta t. 9 4 4 .) - "

H IS T O R Y ; A N C IL L A R Y  LA W S  A N D  D IR E C T IV E S  
Prospective amendments: ' * '
Repeal o f  section; savings prov is ion. A c t N ov. 29. 1990. P. L . 101-648, § 5 / 104 Stat. 4976. 
w hich appears as 5 USCS § 561 note, provides lhac th is section is repeaJed. effective 6 years 
a fte r enactment, but shall con tinue  to apply a fte r repeal as provided by such note.

• ■ Am endm ents;
1992. A c e  A ug. 26i 1992 redesignated th is section, enacted as 5 USCS § 584, as 5 USCS 
§ 564. ■ ■ '

R E S E A R C H  G U ID E
Federal Procedure L  Edc
2 Fed P roc L  Ed, A dm m is trauve  Procedure (1994) § 2:97.



5 U SCS § 564 G o v e r n m e n t  O r g a n i z a t i o n  & E m p l o y e e s '

I 1! ■ ’

• ■ Am-Jur:- . . . ..... -• : * .,•

2 A m  Jur 2d , A dm in is tra tive  Law (1994) § 130. * n ' ■
37A  A m  J u r  2d, Freedom o f In fo rm a tion  A c t (1994) 5 12$. ,

§ 565. Establishm ent o f committee [Caution: For sunset and saving provisions, see 5 USCS 
§ 561 note] ..................
;a ) E s ta b lis h m e n t. (1 ) D e te rm in a t io n  to  e s ta b lish  c o m m itte e . I f  a fte r .c o n s id e n n g  co m m e n ts  and 

a p p lic a t io n s  s u b m ic te d ;u n d e r s e c c io n .5 6 4 ,.th e  a g e n c^d e ce rrr.in e s  th a t a n e g o tia te d  ru ie m a k - 
in g  c o m m it te e  c a n  a d e q u a te ly  re p rese n t tb e ’ in te res ts ' th a t  w iU -b e  s im ific a n c ly - 'a ffe c te d  by  a 

■ p ro p o s e d 'ru le  a n d  th a t i t  is fe a s ib le  a n d .a p p ro p r ia te . in  th e  p a r t ic u la r  ru le m a k in g ,'. 'th e  agency 
m a y  e s ta b lis h  a n e g o tia te d  n - le m a k ir ig  co ;m m itt'ce :'th '-ss tabU sh ir ig ’ a n d 'ra a m in is te r in g  such a 

. c o m m it te e ; th e  a g e n cy  s h a ll c o m p ly _ w ith  th e  F e d e ra l A d v is o ry  C o m m itte e . A cc  [5  U S CS , 
A p p x . ]  w i th  re spec t to  such  c o m m itte e , e xce p t as o th e rw is e  p ro v id e d  in  th is 's u b c h a p te r i (5

. u s e s  5 6 i . e t  s e q . ] , ' • ; : - ; .  7 ; . /

; ( 2 ) 'D e te r m in a t io n .n o t  to  es ta b lish  c o m m itte e . I f  a f te r  c o n s id e r in g  such  c o m m e n ts  a n d  ap ­
p lic a t io n s , th e  "a g e n cy  decides n o t , t o  e s ta b lis h 'a  n e g o tia te d  ru le m a k in g 'c o m m it te e ,  th e ' 
a g e n cy  s h a ll p r o m p t ly  p u b lis h  n o tic e  o f  su ch  d e c is io n  and th e  reasons th e re fo r  in  the  F e de ra l 
R e g is te r a n d , as a p p ro p r ia te , in  tra d e  o r  o th e r  sp e c ia lize d  p u b lic a t io n s , a c o p y  o f  w h ic h  
s h a ll be se n t to  a n y  person w iio  a p p lie d  fo r , o r  n o m in a te d  a n o th e r  pe rson fo r  m e m b e rsh ip  
on  th e  n e g o t ia t in g  ru le m a k in g  c o m m itte e  to  rep resen t such in te re s ts  w ith  respect to  the  
p ro p o se d  ru le .

(b ) M e m b e rs h ip . T h e  ag ency  s h a ll l im ir  m e m b e rs h ip  o n  a ne go tia te d  tu le m 3 k in g  c o m m itte e  to  
25 m e m b e rs , u n le ss  th e  ag ency  head d e te rm in e s  th a t a g re a te r n u m b e r o f  m e m b e rs  is neces­
s a ry  fo r  th e  fu n c t io n in g  o f  the  c o m m itte e  o r  to  ach ie ve  ba lanced  m e m b e rs h ip . E ach  c o m m u te s  
s h a ll in c lu d e  a t leas t one  pe rson re p re se n tin g  the  agency,

(c ) A d m in is t r a t iv e  s u p p o rt . T h e  agency s h a ll p ro v id e  a p p ro p r ia te  a d m in is tra t iv e  s u p p o r t  to  the  
n e g o tia te d  ru le m a k in g  c o m m itte e , in c lu d in g  te c h n ic a l assistance.

(A d d e d  N o v . 29, 1990, P. L . 101-648, § 3 (a ), 104 S ta t. 4972; A u g . 26, 1992, P. L . 102-354,
§ 3 (a )(2 ), (3 ). 106 S ta t. 9 4 4 .)

H IS T O R Y ; A N C IL L A R Y  LA W S  A N D  D IR E C T IV E S  
Prospective amendments: ‘
Repeal o f section; savings provision. A c t N ov. 29, 1990, P. L . 101-643, § 5. 104 Stat. 4976, 
w hich appears as 5 USCS § 561 note, provides 'h a t this section is repealed, effective 6 years" 
a fte r enactm ent, but shall continue to apply a fter repeal as provided by such note.

Amendments: ’ ‘
1992. A c t A u g . 26, 1992 redesignated th is section, enacted as 5 USCS § 585. as 5 USCS 
§ 565; and. in subsec. (a)(1), substituted "5 6 4 " fo r "53 4 ".

R E S E A R C H  G U ID E
Federal Procedure L  Ed:
2 Fed-P roc L  Ed, A dm in is tra tive  Procedure (1994) 5 2:97. - *; i

A m  J u r  . .

2 A m  J u r 2d, A d m in is tra tive  Law (1994) § 180.

5 566.' Conduct o f committee activ ity  [Caution: For sunset and savings provisions,, see 5 
USCS £561 note] J " '  " !  . '  .17 '......... ...............- ■ • • • •
(a ) D u t ie s  o f  c o m m itte e . Each n e g o tia te d  ru le m a k in g  c o m m itte e , e s ta b lish e d  u n d e r th is , 
s u b c h a p te r [5  U S C S  §§ 561 et seq.] s h a ll c o n s id e r  th e  m a tte r  p ro p o se d  by  th e  a g ency  fo r  
c o n s id e ra t io n  a n d  s h a ll a tte m p t to  reach a consensus c o n c e rn in g  a p ro p o se d  ru le  w ith  respect 
to  su ch  m a t te r  a n d  a n y  o th e r  m a tte r  th e  c o m m itte e  d e te rm in e s  is re le v a n t to  the  p ropose d  ru le .

(b ) R e p re s e n ta tiv e s  o f  agency  on c o m m itte e -T h e  p e rso n -o r p e rso n s -re p re se n tin g  th e  agency  on  
a n e g o tia te d  ru le m a k in g  c o m m itte e  s h a ll p a r t ic ip a te  in  the  d e lib e ra t io n s  and  a c t iv it ie s  o f  the  
c o m m it te e .w ith  th e  sam e r ig h ts  and re s p o n s ib ilit ie s  as o th e r .m e m b e rs ;o f  th e  c o m m itte e , and  
s h a ll be a u th o r iz e d  to  f u l lv  re p re s e n t'th e  a g e n cy  in  che d iscuss io ns  a n d -n e g o t ia t io n s  o f  che 
c o m m itte e . "  . . 1 . ■ . .  -

(c) S e le c tin g  . fa c i l i ta to r .  N o tw ith s ta n d in g  se c tio n  10(e) o f  che F e d e ra l A d v is o ry  C o m m itte e  A c t  
(5 U S C S  A p p x .  .§ 10 (e )], an agency m a y  n o m in a te  e ith e r  a  p e rs o n . fro m -th e  F e d e ra l G o v e rn ­
m e n t o r  a p e rs o n  f ro m  o u ts id e  the  F e de ra l G o v e rn m e n t to  serve as a fa c i l i ta to r  fo r  th e  n e g o tia ­
t io n s  o f  che c o m m itte e , su b je c t to  the  a p p ro v a l o f  the  c o m m itte e  b y  consensus. I f  th e  c o m m it­
tee d o a  noc a p p ro v e  th e  n o m inee  o f  th e  ag ency  fo r  fa c i l i ta to r ,  the  ag e n cy  s h a ll s u b m it  a 
s u b s titu te  n o m in a t io n .  I f  a c o m m itte e  does noc a p p ro ve  a n y  n o m in e e  o f  th e  ag e n cy  fo r  fa c i l i ta ­
to r . th e  c o m m it te e  s h a ll se lec t b y  consensus a pe rson  to  serve as fa c i l i ta to r . .  A  pe rson  des ig na te d

1 6
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T h e ' A g e n c i e s  G e n e r a e e y 5 USCS § 567

I

to  re p rese n t th e  a g e n cy  in  s u b s ta n tiv e  issues m a y  n o t serve as fa c i l i ta to r  o r  o th e rw is e  c h a ir  th e  
c o m m itte e .

(d ) D u t ie s * o f  fa c i l i ta t o r .  A  fa c i l i ta t o r  a p p ro ve d  o r  se lected b y  a n e g o tia te d  ru le m a k in g  c o m - 
m it te e s h a ll— •■*“ • • • * •

(1 ) c h a ir  the  m e e tin g s  o f  th e  c o m m it te e  in  an im p a r t ia l m a n n e r;
(2 ) im p a a ia l ly  assist tn e  m e m b e rs  o f  tn e  c o m m itte e  in  c o n d u c t in g  d is c u i io n s  and n e g o tia ­
tio n s ; a n d • . "  . . .  .. : : s C  G  .. .  • “

: (3 ) m anage th e  ke e p in g  o f  m in u te s  and  re co rds  as re q u ire d  u n d e f 'S ic t ib n .  10(b) a n d  (c ) o f  
th e -F e d e ra l A d v is o ry  C o m m itte e  A c t  (5 USCS A p p x . § 10(b), (c>p  e xce p t th a t a n y  p e is o n a i 
no tes an d  m a te r ia ls  o f  th e  fa c i l i t a t o r  o r  o f  the  m e m b e rs  o f  a c o m m it te e 's h a ll n o t be s u b je c t 

' r l'tp -s e c tjq n '5 5 2 _ 'q f t h is . t i t le . -. ' j .
(e ) C o n u ru lte e  p ro c e d u re s : A ’  n e g o tia te d  n ile r r ia k in g  c o m m it te e  e s ta b lis h e d .u n d e r jth is  subbh 'ap - 
te r ( 5 :  U S G S *§§  561 ' c r  s e q . [m a y  a d o p t p rocedu res  fo r  the-, o p e ra t io n  o f. 'th e . c o m m it te e ^ N o  
p ro v is io n  o f  s e c tio n  553 o f  th is  t i t le  s h a ll a p p ly  t a  th e  p ro c e d u re s 'o f a'.’neg’o tia te d  ru le m a k in g  
c o m m it te e . , : . ,  -j'. •* , * *. *.................................. ••• •*•

( 0  R e p o rt o f  c o m m itte e . I f  a c o m m it te e  reaches a consensus o n  a p ro p o se d  ru le , a t th e  co n c lu -. 
s io n  o f  n e g o tia t io n s  th e  c o m m it te e  s h a ll tra n s m it to  th e  a .je n cy  th a t.'es tab lished  th e  c o m m itte e  
a - re 'p o r r  c o n ta in in g 'th e  p ro p o se d  ru le . I f  the  c o m m itte e  does n o t " re ach  a consensus o n  a' 
p ro p o se d  ru le , th e  c o m m itte e  m a y  tra n s m it  to  the  ag e n cy  a re p o rt s p e c ify in g  a n y  areas in  w h ic h  
th e  c o m m itte e  reached a con se n su s . T h e  c o m m itte e  m a y  in c lu d e  in  a re p o rt a n y  o th e r  in fo rm a ­
t io n . re c o m m e n d a tio n s , o r  m a te r ia ls  m a t the  c o m m itte e  co n s id e rs  a p p ro p r ia te . A n y  c o m m itte e  
m e m b e r m a y  in c lu d e  as an  a d d e n d u m  to  the  re p o rt a d d it io n a l in fo rm a t io n , re c o m m e n d a tio n s , 
o r  m a te ria ls .
(g ) R e co rd s  o f  c o m m itte e . In  a d d it io n  to  the  re p o tt  re q u ire d  b y  subsection  (0 .  a c o m m it te e  
s h a ll s u b m it to  th e  a g e n cy  th e  re c o rd s  re qu ire d  u n d e r se c tio n  10(b) and (c ) o f  tn e  F e d e ra l 
A d v is o ry  C o m m itte e  A c t  (5 U S C S  A p p x .  § 10(b), (c ) |.
(A d d e d  N o v . 29. 1990. P. L .  101-648. § 3(a), 104 S ta t. 4 9 7 3 ;-A u g . 26, 1992, P. L . 102-354, 
$ 3 (a )(2 ) . 106 S ta t. 9 4 4 .)

H IS T O R Y ; A N C IL L A R Y  L A W S  A N D  D IR E C T IV E S  
Prospective amendments:
Repeal o f section; savings prov is ion. A c t Nov. 29. 1990. P. L. 101-643, § 5, 104 Stat. 4976, 
w hich appears as 5 USCS j  561 note, provides that th is section is repealed, effective 6 y e n s  
after enactment, but shall con tinue  to  app ly  a fter repeal as provided by such note.

Amendments:
1992. A c t A ug . 26, 1992 redesignated this section, enacted as 5 USCS § 586, as 5 USCS 
$ 566.

R E S E A R C H  C U ID E  * *
Federal Procedure L  Ed: ' ••
2 Fed Proc L  Ed. A dm in is tra tive  Procedure (1994) <j§ 2:93, 117.

A m  Ju n
2 A m  Ju r 2d. A d m in is tra tive  Law  (1994) §§ 179, 181, 250.

§ 5 6 7 . T e rm in a t io n  o f  c o m m itte e  [C a u t io n : F o r  sunse t a n d  s .iv in g s  p ro v is io n s , see 5 U S C S
§ 561 n o te ) , ■
A  n e g o tia te d  ru le m a k in g  c o m m itte e  s h a ll te rm in a te  up o n  p ro m u lg a t io n  o f  th e  fin a l ru le  u n d e r  
c o n s id e ra tio n , un less  th e  c o m m it te e 's  c h a r te r  c o n ta in s  an e a r l ie r  te rm in a t io n  d a te  o r  th e  ag e n cy , 
a f t e r  c o n s u lt in g  th e  c o m m itte e , o r  th e  c o m m itte e  its e lf  spec ifies  an e a r lie r  te rm in a t io n  d a te . ’ 
(A d d e d  N o v . 29 . 1990. P. L .  101-648, § 3(a), 104' S ta t. 4974 ; A u g . 26, 1992; P.' L .,  102-354,
§ 7 (a )(2 ). 106 S ta t. 9 4 4 .) *.

'*  * ' * :  ’* H IS T O R Y ; A N C IL L A R Y  L A W S  A N D  D IR E C T IV E S  '  '
Prospective amendments:
Repeal o f section; savings p ro v is io n -A c t Nov. 29. 1990, P. L . 101-648. § 5. 104 Stat. 4976, 
w hich appears as 5 USCS § 561 note, provides tha t this section is repealed, effective 6 years • *  .
- f te r  tnactm ent, bu t shall cun ti.iue  to apply a fte r repeal as provided by such note.

Amendments:
1992. A c t Aug. 26, 1992 redesignated this section, enacted as 5 USCS 5 587, as 5 USCS 

" §  5 6 7 . '   • ;

... .* ■ .  R E S E A R C H  G U ID E  • ■ " * .........................
• ...* Federal P rocedure L  Edr •

2 Fed Proc L  Ed. A d m in is tra tive  Procedure (1994) § 2:99.’ > '
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5 .USCS § 567 G o v e r n m e n t  O r g a n i z a t i o n  &  E m p l o y e e s

■ Am J u r  • ^  - . . ... ;1,
2 A m  J u r 2d. A dm in is tra tive  La w  (1994> § !8 2 .

§ 568 . S e rv ic e s , fa c i l i t ie s ,  and p a y m e n t o f  c o m m itte e  m e m b e r expenses [C a u tio n :"  F o r  sunset 
and  s a v in g s  p ro v is io n s , see 5  U S C S  § 561 n o te ] .  .  . . . .  -
(a ) S e rv ic e s  o f  co n ve n e rs  and fa c i l i ta to rs .  (1 ) Tn g e ne ra l. A n  ag ency  m a y  e m p lo y  o r  e n te r  in to  

' c o n tra c ts  fo r  th e  serv ices  o f  an in d iv id u a l o r  o rg a n iz a tio n  to 's e rv e  as a co n v e n e r o r  fa c i l i ta ­
to r  fo r  a n e g o tia te tfrV ile m a k in g  c o m m itte e  u n d e r th is  s u b c h a p te r  [5  U S C S  §§ 561 ec seq.], 
o r  m a y  use th e  se rv ice s  o f  a G o v e rn m e n t e m p lo ye e  to  a c t as a c o n v e n e r  o r  a. fa c i l i ta to r . fo r  
such  a c o m m it te e . '  : ‘ . ‘ . ' ’V  „  ...

" (2 ) _ D e te rm in a t io n .  o f.  c o n flic t in g . ' in te re s ts .! A n  agency, s h a ll .d e te r m in e ,  w h e th e r, a. person). 
. .u n d e r ,c o n s id e ra t io n  to  s e rv e  as cq n v e n e r_ q r fa c i l i t a t o r ,o f  a, c o rn rn it te e 'u n d e r  pa ragraph .’ (1 ) g 

,  ^ .has '-'a riy  ' f in a n c ia l- ' o r  o th e r  in te re s t ’ th a t)  w ou ld .) p re c lu d e  s u c h ' p e rs o n ’ f ro m , s e rv in g - in ’ an". 
' im p a r t ia l  a n d  in d e p e n d e n t m a n n e r ! : : ‘

(b ) S e rv ic e s  a n d  fa c i l i t ie s  o f  o th e r  e n tit ie s .- F o r  pu rpose s  o f  th is  s u b c h a p te r  [5 U SCS §§ 561 )e t 
seq .], an  a g e n c y  m a y  use th e  serv ices  ar.d fa c il it ie s  o f  o th e r  F e d e ra l ag enc ies  and  p u b lic  and 
p r iv a te  ag enc ies  a n d  in s tru m e n ta li t ie s ’ w ith  th e  co n se n t o f  such  agenc ies  a n d  in s ttu m e n ta lit ie s , 
a r.d w ith  o r  w i th o u t  re im b u rs e m e n t to  such  agenc ies  and in s tru m e n ta li t ie s ,  a n d  m a y accept 
v o lu n ta ry  a n d  u n co m p e n sa te d  cerv ices  w ith o u t  re g a rd  to  the  p ro v is io n s  o f  s e c tio n  1342 o f  t it le  
31. T h e  F e d e ra l M e d ia t io n  and  C o n c il ia t io n  S e rv ice  m a y  p ro v id e  se rv ice s  an d  fa c ilit ie s , w ith  
o r  w ith o u t  re im b u rs e m e n t, to  assist agencies u n d e r  th is  s u b c h a p te r [5  U S C S  §§ 561 et seq.], 
in c lu d in g  fu rn is h in g  con vene rs , fa c i l i ta to rs ,  and  tra in in g  in  n e g o tia te d  ru le m a k in g .
(c ) E xpen ses  o f  c o m m itte e  m em bers . M e m b e rs  o f  a n e g o tia te d  ru le m a k in g  c o m m itte e  s h a ll be 
re sp o n s ib le  fo r  th e ir  o w n  expenses o f  p a r t ic ip a t io n  in  such  c o m m itte e , e x c e p t th a t an agency 
m a y , in  a c c o rd a n c e  w ith  se c tio n  7 (d ) o f  th e  F e d e ra l A d v is o ry  C o m m itte e  A c t  [5  USCS A p p x .’
§ 7 (d ) ], p a y  f o r  a  m e m b e r 's  reasonab le  tra v e l a n d  p e r d ie m  expenses, expenses to  o b ta in  te c h n i­
ca l ass is tance, an d  a reasonab le  ra te  o f  c o m p e n s a tio n , i f —

(1 ) s u c h  m e m b e r ce r tif ie s  a la ck  o f  ad equa te  f in a n c ia l resources to  p a r t ic ip a te  in  the  c o m ­
m itte e ; a n d

(2 ) th e  a g e n c y  d e te rm in e s  th a t s u ch  m e m b e r ’s p a r t ic ip a t io n , in  th e  c o m m itte e  is necessary 
to  assu re  a n  a d e q u a te  re p re se n ta tio n  o f  th e  m e m b e r 's  in te re s t.

(d ) S ta tu s  o f  m e m b e r as F e d e ra l e m p lo ye e . A  m e m b e r is  re ce ip t o f  fu n d s  u n d e r  th is  sec tio n  o r  
se c tio n  569  s h a ll n o t c o n c lu s iv e ly  d e te rm in e  fo r  p u rp o se s  o f  se c tio n s  202  th ro u g h  209 o f  t i t le  
18 w h e th e r  th a t  m e m b e r is an  e m p lo y e e  o f  the  U n ite d  S tates G o v e rn m e n t.
(A d d e d  N o v . 29. 1990, P. L . 101-648, § 3 (a), 104 S tar. 4974; A u g .  26 . 1992, P. L. 102-354,
§ 3 (a )(2 ), (4 ), 106 S ta t. 94 4 .) , . . .  ' .

H IS T O R Y ; A N C IL L A R Y  LA W S  A N D  D IR E C T IV E S  
Prospective amendments:
Repeal o f section; savings provision. A c r  Nov. 29. 1990. P. L. 101-648, § 5, 104 Stat. 4976. 
w hich appears as 5 USCS § 561 note, provides tha t th is  section is repealed, effective 6 years 
a fte r enactm ent, bu t shall continue to apply a fte r repeal as provided by such note.

Amendments:
1992. A c t A ug. 26. 1992 redesignated th is section, enacted as 5 USCS § 588. as 5 USCS 
S 568; and, in  subsec. (d). substituted "5 6 9 " fo r  "5 8 9 ". , . ______  . - -

§ 569. R o le  o f  the  A d m in is t r a t iv e  C o n fe re n c e  o f  th e  U n ite d  S ta te s  and  o th e r  e n tit ie s  (C a u ­
t io n : F o r  su n se t and sa v ing s  p ro v is io n s , see 5 U S C S  § 561 n o te ]
(a ) C o n s u lta t io n  b y  agenc ies . A n . a g e n cy  m a y  c o n s u lt  w i t h - th e  A d m in is t r a t iv e  C on fe ren ce  o f  
th e  U n ite d  S ta te s  o r  o th e r  p u b lic  o r  p r iv a te  in d iv id u a ls  o r  o rg a n iz a t io n s  f o r  in fo rm a t io n  and 
ass is tance in  fo r m in g  a ne go tia ted  ru le m a k in g  c o m m itte e  and c o n d u c t in g  n e g o tia t io n s  o n  a 
p ropose d  ru le .  . .

(b ) R o s te r of p o te n t ia l c o m e n e rs  and f a c i l i t a t o r s .T h e  A d m in is t r a t iv e  C o n fe re n c e  o f  the  U n ite d  
S tates, in  c o n s u lta t io n  w ith  (h e  F e d e ra l M e d ia t io n  a n d . C o n c il ia t io n  S e rv ice , s h a ll m a in ta in  a 
ro s te r o f . in d iv id u a ls  w h o  have ac ted  as o r  a re  in te re s te d  in  s e rv in g  as c o n v e n e rs  o r  fa c il ita to rs  
in  n e g o tia te d  ru le m a k in g  p roceed ings . T h e  ro s te r s h a ll in c lu d e  in d iv id u a ls  f ro m  g o ve rn m e n t- 
agencies and  p r iv a te  g ro u p s , and  sh a ll be m a de  a v a ila b le  u p o n  reques t. A g e n c ie s  m a y  a lso  use 
ros te rs  m a in ta in e d  by  o th e r  p u b lic  o r  p r iv a te  in d iv id u a ls  o r  o rg a n iz a tio n s .

(c ) P ro c e d u re s  to  o b ta in  conveners  an d  fa c i l i ta to rs .  (1 ) P roce du re s . T h e  A d m in is t r a t iv e  
C o n fe re n ce  o f  th e  U n ite d  S tates s h a ll d e ve lo p  p ro c e d u re s  w h ic h  p e r m ir  agenc ies  to  o b ta in  
th e  se rv ice s  o f  c o n ve n e rs  and fa c i l i ta to rs  on  an e xp e d ite d  basis.
(2 ) P a y m e n t fo r  se rv ice s . P a ym e n t f o r  th e  serv ices o f  con vene rs  op fa c i l i ta to rs  s h a ll be m ade 
b y  the . a g e n c y  u s in g  th e  services, un less  the  C h a irm a n  o f  the . A d m in is t r a t iv e  C on fe rence  
agrees to  p a y  fo r  su ch  serv ices u n d e r sub se c tio n  ( f) .
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i W r x h e - A g e n c i e s  • G e n e r a l l y - . - . . ’ S' U SC S § 570':
(d ) C o m p ila t io n  o f  d a ta  on ne go tia ted  ru le m a k in g ; re p o r t  to  C ongress. (1 ) C o m p ila t io n  o f  da ta . 

T h e  A d m i/u s t ra t iv e  C on fe ren ce  o f  th e  U n ite d  S ta tes s h a ll c o m p ile  and m a in ta in  d a ta  re la ted  
to  n e g o tia te d  ru le m a k in g  and  s n a il a c t as a c le a r in g h o u s e  to  assist agencies a n d  p a rtie s  
p a r t ic ip a t in g  in  n e g o tia te d  ru le m a k in g  p ro ce e d in g s .
(2 ) S u b m iss io n  o f  in fo rm a t io n  by agencies. E ach  agency engaged in  n e g o tia te d  ru le m a k in g  
s h a ll p ro v id e  to  th e  A d m in is tra t iv e  C o n fe re n ce  o f  the  U n ite d  S tates a c o p y  o f  a n y  re p o rts  
s u b m itte d  to  th e  agency b y  n e g o tia te d  ru le m a k in g  co m m itte e s  u n d e r  se c tio n  56 6  a n d  such 
a d d it io n a l in fo rm a t io n  as necessary to  en ab le  th e  A d m in is tra iiy e ,.C p n fe re n c e  o f  th e  U n ite d  
S tates to  c o m p ly  w i th  th is  s u b s e c tio n . ' ’ . ’ '
(3 ) R e p o rts  to  C ongress; T h e :A d m in ts t ra t iv e  C o n fe re n ce  o f  th e  U n ite d  S tates s h a ll re v ie w  
an d  a n a lyze  th e  re p o n s  and in fo rm a t io n  re ce ived  u n d e r th is  su b se c tio n  and  s h a ll t ra n s m it  a 
b ie n n ia l re p o r t  to  th e ;C o m rn m e e  o rr G o v e rn m e n ta l A lta ir s  o f  the  Senate an d  th e  a p p ro p r i­
a te  c o m m itte e s  o f  th e  H ouse  o f  R e p re se n ta tive s  th a t—  A . ,

( A )  p ro v id e s - 're c o m m e n d a tio n s .fo b . e ffe c t iv e  use by^ageac ies  o t  n e g o tia te d _ ru le m a k in g ; 
an<i. " ’..t '  • ‘ « ! , '  /  -IV7'!  jS - .c : .— *'• 1
(B )  de sc rib e s  the  n a tu re  and  a m o u n ts  o f  e x p e n d itu re s , m a d e  b y  th e  A d m in is t r a t iv e  
C o n fe re n c e  o f  th e  U n ite d  S tates to  a c c o m p lis h  the  pu rposes o f  th is  s u b c b a p te r (5  U SCS 
§§ 561 e t seq .]. . . . . . .  f  . . .  • • ............... ...

(e) T r a in in g  in  n e g o tia te d  ru le m a k in g . T h e  A d m in is t r a t iv e  C o n fe re n ce  o f  th e  U n ite d  S tates is 
a u th o r iz e d  to  p ro v id e  tra in in g  in  ne go tia te d  ru le m a k in g  te ch n iq u e s  and p ro c e d u re s  fo r  pe rson­
ne l o f  th e  F e d e ra l G o v e rn m e n t e ith e r  on  a re im b u rs a b le  o r  n o n re im b u rs a b le  basis. S uch t ra in ­
in g  m a y  be e x te n d e d  to  p r iv a te  in d iv id u a ls  o n  a re im b u rs a b le  basis.
( 0  P a y m e n t o f  expenses o f agencies. T h e  C h a irm a n  o f  th e  A d m in is t r a t iv e  C o n fe re n c e  o f  the 
U n ite d  S tates is a u th o r iz e d  to  pay, u p o n  request o f  an ag ency , a l l  o r  p a n  o f  th e  expenses o f 
e s ta b lis h in g  a n e g o tia te d  ru le m a k in g  c o m m itte e , and  c o n d u c tin g  a n e g o tia te d  ru le m a k in g . Such 
expenses m a y  in c lu d e , bu t a re  n o t l im ite d  to ­

l l )  th e  co s ts  o f  con vene rs  a n d  fa c il ita to rs :
(2 ) the  expenses o f  c o m m itte e  m e m b e rs  d e te rm in e d  b y  the  agency  to  be e l ig ib le  fo r  as­
s is tance  u n d e r  se c tio n  568(c); and
(3 ) t r a in in g  costs.

D e te rm in a tio n s  w ith  respect to  p a ym e n ts  u n d e r th is  s e c tio n  s h a ll be a t th e  d is c re t io n  o f  such 
C h a irm a n  in  fu r th e r in g  the  use by  F e d e ra l agencies o f  n e g o tia te d  ru le m a k in g .
(g ) Use o f  fu n d s  o f  th e  C on fe rence . T h e  A d m in is t r a t iv e  C o n fe re n ce  o f  the  U n ite d  S tates m ay 
a p p ly  fu n d s  re ce ived  u n d e r section  5 9 5 (c ) ( l2 )  o f  th is  t i t le  to  c a r ry  o u t  the  p u rp o s e s  o f  thus 
s u b c h a p te r (5 U S C S  §§ 561 e t seq.].
(A d d e d  N o v . 29, 1990. P. L . 101-648, § 3 (a ), 104 S ta t. 4975: A u g . '2 6 .  1992. P . L .  102-354,
§ 3 (a )(2 ). (5 ). 106 S ta t. 944 .)

...; H IS T O R Y ;:A N C IL L A R Y  LA W S  A N D  D IR E C T IV E S
■; P ro sp e c tive -a m e n d m e n ts ;.-.......................

Repeal o f section; savings p rov is ion ..A ct N ov. 29. 1990, P. L . 101-648, § 5, 104 S u e .4976,: 
w hich appears as 5 USCS § 561 note, provides iha t th is section is repealed, effective 6 years- 
a lte r enactment, but shall continue to  app ly a fte r repeal as provided by such note.

Amendments: .
1992. A c t A ug. 26. 1992 redesignated th is section, enacted as 5 USCS § 589. as 5 USCS 
§ 569; in  subsec. (d)(2), substituted "5 6 6 '' fo r "5 3 6 "; in  subsec. (f)(2), substituted “ 56 8 " for 

""5 88 "; and, in  subsec. (g). substituted "5 9 5 " fo r "575".

§•570.. J u d ic ia l  re v ie w  [C a u tio n ; For sunse t and sav ings p ro v is io n s , see- 5 U S C S  § 561 no te ] 
A n y  ag ency  a c tio n , re la tin g  to  e s ta b lish in g , ass is ting , o r  te rm in a t in g .a  n e g o tia te d  ru le m a k in g  
c o m m itte e  u n d e r  th is  su b ch a p te r (5 U S C S  §§ 561 et seq.J s h a ll n o t be s u b je c t to  ju d ic ia l  rev iew , 
N o th in g  in  th is  s e c tio n -s h a ll b a r ju d ic ia l  re v ie w -o f a ru le  i f  such  ju d ic ia l  re v ie w  is o th e rw ise  
p ro v id e d  b y - la w . A  ru le  w h ic h  is th e  p ro d u c t  o f  nego tia ted , ru le m a k in g  and. is  s u b je c t to  ju d ic ia l 
re v ie w  s h a ll n o t be acco rded an y  g re a te r de fe re nce  b y  a c o u r t  th a n  a ru le  w h ic h  is  the  p ro d u c t 
o f  o th e r  ru le m a k in g  p ro ce d u re s . ,
(A d d e d . N o v ..  29, 1990, P. L .  101-648, § 3 (a ), 104 S ta t. 4976; A u g . 26. 1992, P. L .  102-354,
§ 3 (a )(2 ), 106 S ta t. 944 .) -  ' • . * ' '

H IS T O R Y ; A N C IL L A R Y  LA W S  A N D  D IR E C T IV E S  
Prospective amendments:
Repeal o f  section; savings provision. A c t N ov. 29. 1990, P. L . 101-648, § 5, 104 S ta t. 4976, 
w hich appears is  5 USCS § 561 note, provides that th is  section is repealed, effective 6 years 
a fte r enactm ent, but s h i l l  continue to apply a fter repeal as provided by such note.

' Amendments;- "  ' -.
1992. A c t A ug ; 26. 1992' redesignated th is  section, enacted as 5 USCS {  590, as 5 USCS 
§ 570. • . .  - •' • ......................



5. USCS § 570 G o v e r n m e n t  O r g a n i z a t i o n  &  E m p l o y e e s

R E S E A R C H  G U I D E  -
F e d e ra l  P r o c e d u r e  L  Ed:

2 Fed P ro c L  Ed, A dm in is tra tive  Procedure (1994) § C: 100. 

A m  J u r
2 A m  Jur 2d, A dm in is tra tive  Law  (1994) § 133.

S U B C H A P T E R  IV . A L T E R N A T IV E  M E A N S  O F  D IS P U T E  R E S O L U T IO N  I N  T H E  
A D M I N I S T R A T I V E  P R O C E S S

2747, w hich appears as 5 USCS § 571 note, provides fo r term ination o f J USCS §§ 571-583
on O ct. 1, 1995, subject to certain savings p ro v is io n s ..' •

• A m endm ents ' '  . . .  • ••
1992. A c t A ug, 26, 1992, P. L. 102-354, § 3(b)(1), 106 Stat. 944, inserted th is subchapter (5
USCS §§ 571 et seq. (fo rm e rly  §§ 581 et seq.)) a fter Subchapter [ l ira s  redesignated (5 USCS '
§5 561 et seq.). '• . • • . . ‘ . . .

§ 571. D e f in it io n s  [C a u t io n : F o r  te rm in a t io n  on  O c to b e r  1, 1995 o f  agenc ies ' a u th o r it y  to  use 
d is p u te  re s o lu t io n  p roceed ings  u n d e r 5 U S C S  •§§ 571 et seq., see § 11 o f  A c t N o v . 15, 1990, P. 
L .  101-552, w h ic h  appears  as a no te  to  th is  s e c tio n .)

F o r  the  pu rpose s  o f  th is  s u b c h a p te r (5 U S C S  §§ 571 et seq .], the  te rm —

(1 ) "a g e n c y "  has the  sam e m e a n in g  as in  se c tio n  5 5 1 (1 ) o f  th is  t it le ;

(2 ) " a d m in is t r a t iv e  p ro g ra m "  in c lu d e s ^  F e d e ra l fu n c t io n  w h ic h  in vo lve s  p ro te c t io n  o f  the  
p u b lic  in te re s t a n d  th e  d e te rm in a tio n  o t  r ig h ts , p r iv ile g e s , and  o b lig a tio n s  o f  p r iv a te  pe rsons 
th ro u g h  ru le  m a k in g , a d ju d ic a tio n , lic e n s in g , o r  in v e s tig a tio n , as those te rm s  a re  used in  
s u b c h a p te r  I I  o f  th is  c h a p te r  [5 L 'SCS §§ 551 et seq.);

(3 ) "a l te rn a t iv e  m eans o f  d is p u te  re s o lu t io n "  m eans a n y  p ro ce d u re  th a t is used, in  lieu  o f
an a d ju d ic a t io n  as denned  in  sec tio n  5 5 1 (7 ) o f  th is  t i t le ,  to  reso lve issues in  c o n tro v e rs y ,
in c lu d in g , b u t n o t l im ite d  to , s e tt le m e n t n e g o tia t io n s , c o n c il ia t io n , fa c i l i ta t io n ,  m e d ia tio n , 
fa c t f in d in g , m in itn a ls ,  and  a rb it ra t io n , o r  a n y  c o m b in a tio n  the reo f;

(4 ) " a w a r d "  m eans a n y  de c is io n  by  an a r b it r a to r  re s o lv in g  the  issues in  c o n tro v e rs y ;

(5 ) “ d is p u te  re s o lu t io n  c o m m u n ic a t io n "  m eans a n y  o ra l o r  w r it te n  c o m m u n ic a t io n  p repa red  
fo r  th e  pu rpose s  o f  a d is p u te  re s o lu tio n  p ro ce e d in g , in c lu d in g  a n y  m e m o ra n d a , no tes o r  
w o rk  p ro d u c t  o f  th e  n e u tra l,  p a rtie s  o r  n o n p a r ty  p a r t ic ip a n t; ,  e xce p t th a t a w r i t te n  agree­
m e n t to  e n te r in to  a d is p u te  re s o lu t io n  p ro ce e d in g , o r  f in a l w r it te n  ag reem en t, o r  a r b it ra l  
a w a rd  reached as a re s u lt o f  a d is p u te  re s o lu t io n  p ro ce e d in g , is- n o t a d is p u te  re s o lu t io n  
c o m m u n ic a tio n ,’

(6 ) " d is p u te  re s o lu t io n  p ro c e e d in g "  m eans a n y  process in  w h ic h  an  a lte rn a t iv e  m e ans  o f  
d is p u te  re s o lu t io n  is used to  reso lve an  issue in  c o n tro v e rs y  in  w h ic h  a n e u tra l is  a p p o in te d  
an d  spe c ifie d  p a rtie s  p a r t ic ip a te ; • * ;

(7 ) “ in  c o n fid e n c e "  m eans, w ith  respect to  in fo rm a t io n , th a t the  in fo rm a t io n  is  p ro v id e d —

( A )  w ith  th e  expressed in te n t o f  th e  s o u rce  th a t i t  n o t be d isc losed; o r ’

• (B )  u n d e r  c irc u m s ta n c e s  th a t w o u ld  c re a te  the  re asonab le  e xp e c ta tio n  o n ’ b e h a lf  o f  the  
so u rce  th a t th e  in fo r m a t io n 'w i l l  n o t be d is c lo s e d ;. . . _

(8 ) “ issue in  c o n tro v e rs y ”  m eans an issue w h ic h  is  m a te r ia l to  a d e c is io n  c o n c e rn in g  an 
a d m in is t ra t iv e  p ro g ra m  o f  an agency, and  w i th  w h ic h  th e re  is d isag ree m en t—

‘ • ( A )  be tw een an  a g e n cy  and  pe rsons w h o  w o u ld  be s u b s ta n tia lly  a ffected b y  th e  d e c is io n :
• or ■ * ■

(B) be tw een pe rsons  w h o  w o u ld  be s u b s ta n t ia lly  a ffe c te d  by  the d e c is io n ,
e xce p t th a t  such  te rm  s h a ll n o t in c lu d e  a n y  m a tte r  spe c ifie d  u n d e r  sec tio n  2 3 0 2  o r  71 21 (c ) 
o f  th is  t i t le ;

(9 ) " n e u t ra l”  m e ans  an in d iv id u a l w h o , w ith  respect to  an issue in  c o n tro v e rs y , fu n c t io n s  
s p e c if ic a lly  to  a id  th e  p a rtie s  in  re s o lv in g  th e  c o n tro v e rs y ;

(1 0 ) “ p a r ty ”  m eans—

( A )  fo r  a p ro ce e d in g  w ith  nam ed p a rtie s , th e  sam e as in  sec tio n  55 1(3 ) o f  th is  t i t le ;  and

(B ) fo r  a p ro c e e d in g  w ith o u t  nam ed p a ttie s , a pe rson w h o  w i l l  be s ig n if ic a n t ly .a f fe c te d  
by  th e  d e c is io n  in  the  p ro ce e d in g  and  w h o  p a r tic ip a te s  in  th e  p roceed ing ;. .

(1 1 ) " p e rs o n "  has th e  sam e m e an ing  as in  s e c tio n  5 5 1 (2 ) o f  th is  t it le ; and
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NEBRASKA ADMINISTRATIVE CODE 

TITLE 261 -  RULES OF AGENCY PROCEDURE 

CHAPTER 1 -  PROCEDURES FOR NEGOTIATED RULEMAKING

001 Negotiated rulemaking generally. The purpose of these 
regulations is to establish a framework for the conduct of
negotiated rulemaking consistent with the Administrative 

Procedure Act and the Negotiated Rulemaking Act, sections 84- 
921 through 84-932, R.R.S. 1994. The negotiated rulemaking 
process can be used by state agencies, whenever appropriate, 
to resolve controversial issues prior to the comm encem ent of 
formal rulemaking. Negotiated rulemaking is not a substitute 
for the requirements of the Administrative Procedure Act, but 
may be used as a supplemental procedure to permit the direct 
participation of affected interests in the development of new 

rules or the amendment or repeal of existing rules. The 
negotiated rulemaking process also does not preclude other 
agency efforts or processes designed to reach consensus with 
affected or interested persons concerning the content of rules 
or regulations. A consensus agreement on a proposed rule 
reached by a negotiated rulemaking committee may be modified 
by the agency as a result of a subsequent formal rulemaking 

process.

002 Definitions. For purposes of this Chapter of these procedural 
rules:

002.01 APA shall mean the Administrative Procedure Act, 
sections 84-901 through 84-920, R.R.S. 1994.

002.02 Agency shall mean the Nebraska Naiura. Resources 
Commission, the agency created in section 2-1504, R.R.S. 1943.

002.03 Agency Director shall mean the person holding the 
position of Director of Natural Resources created by section

2-1504.03, R.R.S. 1943.



002.04 Consensus shall mean unanimous concurrence among
th e

interests represented on a negotiated rulemaking committee 
unless the committee agrees upon another specified definition.

002.05 Convenor shall mean a person who impartially assists 
the agency in determining whether establishment of a 
negotiated rulem aking committee is feasible and appropriate 

for a particular rulemaking procedure.

002.06 Facilitator shall mean a person who impartially aids 
in the discussion and negotiations among the members of a 
negotiated rulemaking committee to develop a proposed rule.
A facilitator shall not have decisionmaking authority.

002.07 Interest shall mean, with respect to an issue or 
matter, multiple parties that have a similar point of view or 
that are likely to be affected in a similar manner.

002.08 Negotiated rulemaking shall mean rulemaking through 
the use o f a negotiated ru lem akiig  committee.

002.09 Negotiated rulemaking committee or committee shall 
mean an advisory committee established to consider and discuss 

issues for the purpose of reaching a consensus in the 
developm ent o f a proposed rule.

0 0 2 .1 0  Person shall mean an individual, partnership, 
limited liability company, corporation, association, 
governm ental subdivision, agency, or public or private 

organization of any character.

002.11 Rule or regulation shall mean any rule, regulation,
or standard issued by the agency, including the amendment or 
repeal thereof whether with or without prior hearing and 
designed to implement, interpret, or make specific the law 
enforced or administered by it or governing its organization 
or procedure, but not including rules and regulations 
concerning the internal management o f the agency not affecting 
private rights, private interests, or procedures available to 

the public and not including permits, certificates of public 
convenience and necessity, franchises, rate orders and rate 
tariffs, and any rules of interpretation thereof, and for the



purpose of the APA, every rule and regulation which shall 
prescribe a penalty shall be presumed to have general 
applicability or to affect private rights and interests.

003 E stablishm ent of a Negotiated Rulem aking Com mittee; criteria. 
The agency may establish a negotiated rulem aking committee to 
negotiate and develop a proposed rule if the agency director 
determ ines that the use of the negotiated rulemaking procedure 
is in the public interest. In making that determination, the 
agency director shall consider whether:

003.01 There is a need for the rule.

003.02 There are a limited numb nr of identifiable interests 
that will be significantly affected by the rule.

003.03 There is a reasonable likelihood that a committee
can be convened with a balanced representation of persons who:

003.03A Can adequately represent the interests 
identified; and

003.03B Are willing to negotiate in good faith to reach 
a consensus on the proposed rule.

003.04 There is a reasonable likelihood that a committee 
will reach a consensus on the proposed rule within a fixed

period of time.

003.05 The negotiated rulemaking procedure will not 
unreasonably delay the notice of proposed formal rulemaking 

and the issuance of the final rule pursuant to the APA.

003.06 The agency has adequate resources and is willing to 
com m it those resources, including technical assistance, to the

committee.

003.07 The agency, to the maximum extent possible 
consistent with the legal obligations of the agency, will use 
the consensus o f the committee as the basis of the rule 
proposed by the agency in the formal rulemaking process o f the

APA.



004 Convenors; selection; duties. The agency, at the discretion 
o f  the agency director, may use the services of a convenor.

004.01 The agency may employ or contract for an 
organization or an individual to serve as a convenor, or may 
use the services of a state employee to act as a convenor. A 
convenor shall not have a financial or other interest that 
would preclude him or her from serving in an impartial and 
independent manner. The agency shall determine whether a 
person under consideration as a convenor has such an interest.
A person disqualified under this criterion shall be dropped 
from further consideration.

004.02 The convenor may assist the agency in making the 
determination of need for a negotiated rulemaking process 

discussed in section 003 above. The convenor may also assist
the agency in:

004.02A Identifying persons who will be significantly 
affected by a proposed rule.

004.02B Conducting discussions with affected persons on 
the issues of concern and ascertaining whether the 
establishment of a negotiated rulemaking committee is 
feasible and appropriate for the particular rulemaking.

004.03 .T h e  convenor shall report findings and make 
recom m endations to the agency. Upon request o f the agency, 
the convenor shall ascertain the names o f  persons who are 
willing and qualified to represent the interests that will be 
significantly affected by the proposed rule. That report by
the convenor and any recommendations of the convenor shall be 
public records and made available to the public f r r  review 

upon request.

005 Petitions for the use of a negotiated rulemaking committee.
Any person may petition the agency to request the use of a 
negotiated rulemaking committee in the development or revision

of a rule, as provided below.

005.01 A negotiated rulemaking process may be requested on 
any topic appropriate for a rule or regulation by the agency.



005.01A A negotiated rulemaking process may be 
requested only to develop or revise rules which carry out 
statutes that are within the authority of the agency to 

implement.

005.01B A negotiated rulemaking process may not be 
requested to develop a rule or regulation to vary or 

change the specific terms of a statute.

005.01 C A negotiated rulemaking process may not be 
requested to negotiate a rule on a matter which is not 
within the definition of a rule or regulation as set 
forth in subsection 002.11 above.

005.02 A request for the use of a negotiated rulemaking 
procedure shall be made by a petition that meets the 
requirem ents of form set out in this subsection. In the event 
that it does not, the agency may refuse to accept it.

005.02A A petition may be in the form of a pleading 
that contains a caption, heading, and name as set forth 
on Attachment 1, which is attached to these rules and 

made a part of them by reference.

005.02B A petition may also be made in the form of a 
letter so long as the letter contains all of the 

information required by these regulations and is clearly 
delineated as a petition for negotiated rulemaking.

005.02C All petitions must be on white, letter sized 
paper (8 1/2 by 11) of standard weight.

005.02D Petitions must be legible, and may be 
typewritten, photostatically reproduced, printed, or 

handwritten. If handwritten, petitions must be in ink.
Only one side of a page of a petition shall contain any 

writing.

005.02E Any documents that are intended to accompany a 
petition shall be securely fastened, clearly marked as 
attachments to the petition, and meet the other 

requirements of this section as to size, print and



005.03 A petition for a negotiated rulemaking procedure 
shall meet the following requirements for content and 
substance. In the event that it does not, the agency may 

refuse to accept it.

005.03A The petition must identify the general subject 
matter about which the negotiated rulemaking procedure is 

requested, including the statutes or legislative bill(s) 
which provide authority for the desired regulation, and, 
if amendments to existing regulations are sought, 
identification of the regulations by title, chapter and 

name.

005.03B The petition must identify the specific 
issue(s) proposed for inclusion in the negotiated 

rulemaking process.

005.03C The petition must discuss the facts surrounding 
each problem or issue proposed for inclusion in the 
negotiated rulemaking process.

005.03D The petition must discuss why a negotiated 
rulemaking process is in the public interest, including 

information on each of the criteria set out in 
subsections 004.01 through 004.05 above. The petition 
may also include information on the criteria included in 
subsections 004.06 and 004.07 above, to the extent such 

information is available to the petitioner. The 
petitioner may also submit such other information as may 

assist the agency in making a decision.

005.03E The petition must identify persons who will be 
significantly affected by any rule which might result 
from the proposed negotiated rulemaking process, to the 
extent known by the petitioner. The petitioner may also 
suggest the names of persons who are willing and 
qualified to represent the interests that will be 
significantly affected by the negotiated rulemaking 

process and the proposed rule.

005.04 A petition for a negotiated rulemaking process shall

leg ib ility .



be filed with the agency director. Filing may be made by 
personal delivery during regular agency office hours or by 

mail.

005.05 Upon the filing of a petition for a negotiated 
rulemaking procedure, the agency director may designate an 

agency employee or use the services of a convenor to recommend 
to the agency director whether a negotiated rulemaking process

should be initiated.

005.06 Within sixty (60) days after submission of a 
petition for a negotiated rulemaking procedure, the agency

shall:

005.06A Deny the petition in writing, stating the 
reason(s) for denial; or

005.06B Initiate the negotiated rulemaking process as
provided in these rules.

005.07 The decision of the agency with respect to a
petition for a negotiated rulemaking procedure may be made in 

the form of a pleading or a letter clearly designated as the 
decision on the petition. The petitioner shall be served with 
a copy of the agency's final decision by certified mail, 
return receipt requested.

005.08 A decision by the agency with respect to a petition 
for a negotiated rulemaking procedure is not subject to 
judicial review, although nothing herein shall bar a judicial 
review if such is otherwise provided by law.

Notice of a Negotiated Rulemaking Committee; Comment; 
Applications for Membership. If the agency decides to go 
forward with the establishment of a negotiated rulemaking 

committee, the agency shall proceed with the following 
process.

006.01 The agency shall give notice to the Secretary of 
State, publish notice in a newspaper having general 
circulation in the state, and, as appropriate, publish notice 
in other newspapers and publications. The notice shall 

include:



006.01 A An announcement that the agency intends to .  
establish a negotiated rulemaking committee to negotiate 

and develop a proposed rule.

0 0 6 .0 IB A description of the subject and scope of the 
rule to be developed and the issues to be considered.

006.01C A list of interests likely to be significantly 
affected by the proposed rule.

006 .0 ID A list of the persons proposed to represent the 
affected interests and the agency.

006.01E A proposed schedule for completing the work of 
the committee.

006 .0 IF  An explanation of how a person may apply for or 
nominate another person for membership on the committee.

006.02 Persons interested in making comments upon the 
form ation of a particular proposed negotiated rulemaking 

committee shall have thirty (30) days from the date of 
publication of the notice concerning that committee to do so.
Such comments shall be in writing, and shall either be 
personally delivered to the agency or mailed to the agency at

its business office.

006.03 Persons interested in applying for membership on a 
particular proposed negotiated rulemaking com mittee or in 
nominating other persons for such membership shall have thirty

(30) days from the date of publication of the notice 
concerning that committee to do so. Persons making 
application for membership or nominations for m em bership shall 

do so on Attachment 2 which is attached to these regulations 
and made a part of these regulations by reference, and which 
shall be provided by the agency. Persons making application 
for membership or nominations for membership may also do so

letter, so long as the letter contains all of the information 
set out in Attachment 2 and is clearly delineated as an



application or nomination for membership on a specific 
negotiated rulemaking committee.

007 Establishm ent of a Negotiated Rulemaking Committee;
P ro c e d u re .

After publication of notice and termination of the com ment and 
m em bership application period, the agency will consider the 
com m ents and membership applications for a particular 
negotiated rulemaking committee and determine whether such a 
com m ittee can adequately represent the interests o f the 
persons that will be significantly affected by a proposed 
rule, and whether such a committee is feasible and appropriate 
in the particular rulemaking. In making the final 
determination as to creation of a negotiated rulemaking 
committee, the agency may use the services of a convenor as 
set out in Section 005 above. In making the final 
determination as to creation of a negotiated rulemaking 
committee, the agency and the agency director will apply the 

criteria set out in 004 above.

007.01 If, after such a determination, the agency decides 
that a negotiated rulemaking procedure is feasible, it shall 
establish a negotiated rulemaking committee as provided in 
these regulations. The committee will negotiate issues and 
develop proposed rules for use by the agency in formal 

rulemaking.

007.02 If, after such a determination, the agency decides
not to establish a negotiated rulemaking committee, the agency 

shall:

007.02A Notify the p e r s o n  who commented on, applied 
for membership on or nominated persons for membership on 
the particular negotiated rulemaking committee of the 

reasons for the decision not to establish such a 
committee.

007.02B Publish notice of the decision not to establish 
the particular negotiated rulemaking committee in a 
newspaper having general circulation in the state, and, 
as appropriate, in other newspapers and publications.



008 N egotia ted Rulemaking Comm ittee; membership. All members 
o f

a negotiated rulemaking committee shall participate in the 
deliberations of the committee with the same rights and 
responsibilities as other members.

008.01 Members of a negotiated rulemaking committee may 
include:

008.01 A A person designated by the agency to represent 
the agency. This person shall be authorized to fully
represent the agency in the discussions and negotiations 

o f the committee.

008 .0 IB Persons selected by the agency as willing and 
qualified to represent the interests that will be 
significantly affected by the proposed rule.

008.01 C Persons contacted and recruited by the 
negotiated rulemaking committee itself by consensus as 
essential to the success of the negotiated rulemaking

process.

008.01 D Persons selected by the negotiated rulemaking 
committee by consensus upon committee review of a 
petition for membership or nomination as set out in

subsection 008.02 below.

008.02 Persons who will be significantly affected by a 
proposed rule and who believe that their interests will not be 
adequately represented by any person on a negotiated 
rulem aking committee may petition for or nominate another 
person for membership on the negotiated rulemaking committee.

008.02A Each petition or nomination for committee 
membership shall be in writing and be submitted to the 
negotiated rulemaking committee by delivering or mailing 

the same to the agency. All such petitions or 
nominations shall include:

008.02A1 Identification of the applicable 
negotiated rulemaking proceeding.



008.02A2 The name of the petitioner or nominee, 
and a description of the interests the person 

represents.

008.02A3 Evidence that the petitioner or nominee 
is authorized to represent parties related to the 
interests the person proposes to represent.

008.02A4 A written commitment that the petitioner 
or nominee will actively participate in good faith 
in the development of the rule under consideration.

008.02A5 An explanation of reasons that the 
persons already on the negotiated rulemaking 
committee do not adequately represent the interests 

of the person submitting the petition or 
nomination.

008.02B Persons wishing to file such a petition for
membership or nomination to a negotiated rulemaking 
committee may use the form attached hereto as Attachment

3. Attachment 3 is made a part of these regulations by 
reference. Persons wishing to file such a petition for 

membership or nomination to a negotiated rulemaking 
committee may also do so by letter, provided that the 
letter contains the information set forth above.

008.02C Upon receiving a petition for membership on or 
nomination to a particular negotiated rulemaking 

committee, the committee in question shall decide, by 
consensus at its next meeting, whether or not to expand 

its membership.

009 N egotiated rulemaking committee; operation. A negotiated 
rulem aking committee established under these rules shall 
consider the matter proposed by the agency for consideration 
and shall attempt to reach consensus concerning a proposed 
rule and any other matter the committee determines is relevant 

to the proposed rule.

009.01 A negotiated rulemaking committee may adopt 
procedures or ground rules for the operation of the com m ittee 
consistent with these rules and the pertinent Nebraska
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s ta tu tes .

009.02 The agency shall provide appropriate administrative 
support to a negotiated rulemaking committee including 
technical assistance and support.

009.03 The person representing the agency on a negotiated 
rulem aking committee shall participate in the deliberations of 
the committee with the same rights and responsibilities as 
other m embers of the committee and shall be authorized to 
fully represent the agency in the discussions and negotiations

of the committee.

009.04 If a negotiated rulemaking committee achieves 
consensus on a proposed rule at the conclusion of the 
negotiations, the committee shall transmit to the agency a 
report containing the proposed rule.

009.05 If a negotiated rulemaking committee does not reach
a consensus on the proposed rule, the committee shall transm it 
to the agency a report specifying areas in which the com m ittee 
reached consensus and the issues that remain unresolved. The 
com m ittee  may include in the report any other information, 
recom m endations, or materials that the committee considers 

appropriate. Any member of the committee may include as an
addendum  to the report additional information, recom m endations 

or materials.

010 Facilitators; selection; duties. A facilitator shall be
selected to assist a negotiated rulemaking committee with its 

duties.

010.01 The agency may nominate a person to serve as a 
facilitator for the negotiations of a negotiated rulemaking 
com m ittee, subject to the approval of the committee by 
consensus. If the committee does not approve the agency's 
nomination for facilitator, the agency shall submit a 
substitute nomination. If the committee does not approve the 
substitute nomination of the agency for facilitator, the 
com m ittee shall select, by consensus, a person to serve as

facilitator.

010.02 The agency may employ or contract for an

n o



organization or an individual to serve as a facilitator for a 
negotiated rulem aking committee or the agency may use the 

services o f a state employee to act as a facilitator. A 
person designated by the agency to represent it on a 
negotiated rulem aking committee with respect to substantive 

issues may not serve as the facilitator. A facilitator shall 
not have a financial or other interest that would preclude him 
or her from serving in an impartial and independent manner. 
The agency shall determine whether a person under 
consideration for facilitator has such an interest. A person 
disqualified under this criterion shall be dropped from 
further consideration.

010.03 A facilitator approved or selected by a committee 
shall:

010.03A Preside at the meetings of the committee in an 
impartial manner.

010.03B Impartially assist members in conducting 
discussions and negotiations and achieving consensus.

010.03C Manage the keeping of minutes and records.

011 Negotiated rulem aking committee; expenses. Members o f  a 
negotiated rulemaking committee shall be responsible for their 

own expenses of participation. However, the agency may pay 
for a com m ittee member's actual and necessary expenses 
incurred in serving on the committee as provided in sections 
81-1174 through 81-1177 and a reasonable per diem rate of

compensation if:

011.01 The committee member certifies a lack of adequate 
financial resources to participate on the committee using the 
form at A ttachm ent 4 which is attached to these regulations 

and made a part of them by reference; and,

011.02 The agency determines that the committee member's 
participation is necessary to assure an adequate 
representation of the interests of the members.

012 Grants or gifts. The agency may accept grants or gifts from



any source to fund a negotiated rulemaking process if:

012.01 Information on the name of the person giving the
grant or gift and the amount of the grant or gift is available

to the public.

012.02 The grant or gift is given to and accepted by the
agency without placing any condition on the membership of a 
com mittee or the outcome of the negotiated rulemaking process.

012.03 There is a consensus among the members of the
negotiated rulemaking committee that the acceptance of the

grant or gift will not diminish the integrity of the 
negotiated rulemaking process.013 Negotiated rulemaking

c o m m it te e ;
termination. A negotiated rulemaking committee shall terminate 

upon the
adoption o f  the final rule under consideration by the agency 

p u rsu an t to
the APA, unless the agency, after consulting the committee, or the 
comm ittee itself specifies an earlier termination date.

014 Negotiated rulemaking procedure; judicial review. Any action 
o f  the agency relating to establishing, assisting or 

terminating a negotiated rulemaking comm ittee under the 
Negotiated Rulemaking Act shall not be subject to judicial 
review, except that nothing in this section shall bar judicial 
review if such judicial review is otherwise provided by law.

261 NAC 1 - ATTACHMENT 1 
SAMPLE

BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION 
STATE OF NEBRASKA

In the Matter o f [insert statute )
numbers or name] by [insert name ) Petition for Negotiated 
of Petitioner] ) Rulemaking

COMES NOW  the petitioner, [insert name of Petitioner],



according to the N ebraska Negotiated Rulemaking Act and according 
to the N ebraska Natural Resources Commission's rules and 
regula tions for Petitions for Negotiated Rulemaking, and requests 
that the N ebraska Natural Resources Commission establish a 
negotiated ru lem aking committee as set forth in this Petition.

In support o f  this request, the Petitioner states as follows:

1. The Nebraska Natural Resources Commission administers the 
provisions o f [insert sections of the statutes or legislative bill 
num bers for which negotiated rulemaking is sought], and is 
responsib le  for developm ent of rules and regulations to im plem ent 
these  s ta tu tes .

2. Petitioner seeks a negotiated rulemaking procedure to 
[check one]:

( ) develop new rules
( ) amend existing rules, specifically  N A C  ,

e n t i t l e d _______________________________ .
( ) repeal certain existing rules, sp ec if ica lly____

N A C  , e n t i t le d _______   .

3. A negotiated rulemaking committee should be established 
to negotiate and develop rules on each of the following issues 
concern ing  the sta tute(s), legislative bill(s) or regulation(s) 
identified  above [identify each issue as to each statute, 
legislative bill or regulation and the general scope of the 
ru lem ak in g  p ro p osed ]:

4. The facts surrounding each of the issues listed in 
paragraph 3 above are as follows:

5. Establishm ent of a negotiated rulemaking committee would 
be in the public interest under each of the following criteria 
based upon the inform ation the Petitioner hereby submits.

A. There is a need for rulemaking on the issue(s) identified
above because:
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B. There are a limited number of identifiable interests that 
will be significantly affected by the rule, including the 

following interests:

C. There is a reasonable likelihood that a negotiated 
rulemaking com mittee can be convened with a balanced 
representation of people (1) who can adequately represent the 

interests identified above and (2) are willing to negotiate in 
good faith to reach a consensus on the proposed rule, as shown

by the following:

D. There is a reasonable likelihood that a committee will 
reach a consensus on the proposed rule within a fixed period

of time because:

E. The use of this procedure will not unreasonably delay 
formal rulemaking and issuance of a final rule because:

F. [Optional for response by Petitioner] The Nebraska 
Natural Resources Commission should com m it its resources, 
including technical assistance, to such a com m ittee because:

G. [Optional for response by Petitioner] The Nebraska 
Natural Resources Commission should, to the m axim um  extent 
possible consistent with its legal obligations, use a 
consensus of such a committee as the basis for a rule to be

adopted under the Administrative Procedure Act because:

6. The following persons will be significantly affected by 
any rule which m ight result from the negotiated rulem aking 
procedure which is the subject of this Petition [identify such 
persons by nam e and address where possible]:

7. The following persons may be willing and qualified to



rep resent the interests that will be significantly affected by any 
rule w hich m ight result from the negotiated rulem aking procedure 
which is the subject of this Petition [identify such persons by 
nam e and address where possible]:

8. Petitioner offers the following additional information 
for use by this agency in consideration of this request (if any]:

9. Petitioner has attached the following documents in 
support o f this request [list all documents attached]:

Dated this _________ day o f ____________ , 1 9 _________ .

Signature of Petitioner

List Petitioner’s name [typed or printed]
List Petitioner's full mailing address 
List Petitioner's telephone number [including 

area code]

261 NAC 1 - ATTACHMENT 2 
SAMPLE

BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION 
STATE OF NEBRASKA

In the M atter of the Negotiated )
Rulemaking Committee for ) Application/Nomination
[Insert name of the proposed ) for membership
Negotiated Rulemaking Committee], ) on the committee.
 N A C   )

APPLICATION FOR MEMBERSHIP 
(complete if applicable)

y z  n S



1. The undersigned person (the applicant) hereby applies for 
m em b ersh ip  on the above-referenced  negotiated  ru lem aking 
c o m m i t t e e
proposed  by this agency.

Name of applicant (typed or printed)

Full address of applicant

Applicant's telephone number 
(including area code)

2. The applicant represents the following identifiable
in terest which will be significantly affected by the proposed
adm in is tra tive  rule to be considered by the above-referenced 
neg o tia t in g  ru lem aking  com m ittee :

3. The applicant is authorized to represent parties related 
to the interest listed above because:

4. The applicant can adequately represent the parties and
in teres t  listed above because:

5. In support of his or her application, the applicant has 
attached the following docum ents to this petition (list all 
a t t a c h m e n t s ) :

6. By signing this application, the applicant hereby 
certif ies  that he or she will represent the interest identified 
above Co the best of his or her ability in the negotiation process, 
and that he or she is willing to actively negotiate in good faith
to reach a consensus on the proposed rule to be considered by the 
ab o v e -re fe re n c ed  negotia ted  ru lem aking  com m ittee .
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D ate

Signature of Applicant

NOMINATION FOR MEMBERSHIP 
(complete if applicable)

1. The undersigned person (the nominating party) hereby 
nom inates the following person (the nominee) for m em bership  on 
th e
above-re fe renced  negotiated ru lem aking com m ittee  proposed  by this 
a g e n c y .

Name of nominee (typed or printed)

Full address of nominee

Nominee's telephone number 
(including area code)

2. The nominee represents the following identifiable 
in teres t which will be significantly affected by the proposed 
adm in is tra tive  rule to be considered by the above-referenced 
n e g o tia ted  ru lem aking com m ittee :

3. The nominee is authorized to represent parties related to 
the in terest listed above because:

4. The nominee can adequately represent the interest and 
parties  listed above because:

5. In support of the nomination of the nominee, the 
nom inating  party has attached the following documents to this 
pe tit ion  ( l is t  attachments):
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6. The nominating party believes that the nominee will 
represent the interest identified above to the best of his or her 
ability and that the nominee is willing to negotiate in good faith 
to reach a consensus on the proposed rule to be considered by the 
a b o v e -re fe ren ced  negotia ted  ru lem aking com m itted  because:

Date

Signature of Nominating Party

Name of nominating party 
(printed or typed)

Full address of nominating party

Telephone number of nominating party 
(include area code)

261 NAC 1 - ATTACHMENT 3 
SAMPLE

BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION 
STATE OF NEBRASKA

In the M atter o f  the Negotiated ) 
Rulemaking Committee for )
[Insert name o f  the proposed ) 
Negotiated Rulem aking Committee], ) 
 N A C  . )

Application/Nomination 
for membership 

on the committee 
(interest inadequately 

represented)

APPLICATION FOR MEMBERSHIP 
(complete if applicable)

BO



1. The undersigned person (the applicant) hereby applies for 
m em b ersh ip  on the above-referenced negotia ted  ru lem aking  
c o m m i t te e .

Name of applicant (typed or printed)

Full address of applicant

Applicant's telephone number 
(including area code)

2. The applicant represents the following identifiable 
in terest which will be significantly affected by the proposed 
ad m in is tra tiv e  rule  being considered by the above-referenced  
n eg o tia t in g  ru lem ak ing  com m ittee:

3. The applicant is authorized to represent parties related 
to the in terest listed above because:

4. The applicant can adequately represent the parties and
in teres t listed  above because:

5. Reasons that persons already serving on the above­
re fe ren ced  negotia ted  rulemaking com m ittee dc not adequately  
rep resen t the in terest listed in paragraph 2 above include:

6. In support o f his or her application, the applicant has 
a ttached the following documents to this petition (list all 
a t t a c h m e n t s ) :

7. By signing this application, the applicant hereby 
certifies that he or she will represent the interest identified 
above to the best of his or her ability in the negotiation process, 
and that he or she is willing to actively negotiate in good faith
to reach a consensus on the proposed rule being considered by the
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a b o v e - r e f e r e n c e d  n e g o t ia te d  r u le m a k in g  c o m m i t t e e .

Date

Signature of Applicant

NOMINATION FOR MEMBERSHIP 
(complete if applicable)

1. The undersigned person (the nominating party) hereby 
nom inates the following person (the nominee) for m em bership on 
t h e
a b o v e -re fe re n c ed  negotiated ru lem aking com m ittee .

Name of nominee (typed or printed)

Full address of nominee

Nominee's telephone numoer 
(including area code)

2. The nominee represents the following identifiable 
in terest which will be significantly affected by the proposed 
ad m in is tra tiv e  rule being considered by the above-referenced 
n eg o tia ted  ru lem aking  committee:

3. The nominee is authorized to represent parties related to 
the in terest listed above because:

4. The nominee can adequately represent the interest listed 
above  because:
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5. Reasons that persons already serving on the above­
re fe ren ced  negotia ted  rulemaking com m ittee  do not adequately  
rep resen t the in terest listed in paragraph 2 above include:

6. In support o f the nomination of the nominee, the 
nom ina ting  party has attached the following docum ents to this 
pe tit ion  ( lis t all attachm ents):

7. The nominating party believes that the nominee will 
rep resen t the interest identified above to the best of his or her 
ability  and that the nominee is willing to actively negotiate in 
good faith to reach a consensus on the proposed rule to be 
co n s id e red  by the above-referenced negotia ted rulem aking 
c o m m i t t e d
b e c a u s e :

Date

Signature of Nominating Party

Name of nominating party 
(printed or typed)

Full address of nominating party

Telephone num ber of nominating party 
(include area code)

261 NAC 1 - ATTACHMENT 4 
SAMPLE

BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION 
STATE OF NEBRASKA



In the matter of the Negotiated ) 
Rulemaking Committee for )
[Insert name of the proposed )

Certification of 
Financial 
Need

N egotiated  Rulemaking Committee], )
NAC

STATE OF NEBRASKA )
) ss.

COUNTY OF ________ )

COM ES NOW the undersigned, being first duly sworn, and hereby 
states and certifies as follows:

1. I am a member of the above-referenced negotiated 
ru lem aking  com m ittee created by the N ebraska Natural Resources 
C o m m iss io n .

2. In connection with my duties on that committee, I 
rep resen t [insert the name of the appropriate  identified interest].

3. In connection with my duties on that committee, I have
incurred  or will incur expenses and/or other costs.

4. I certify that I have a lack of adequate financial 
resou rces  to serve on the above-referenced negotiated rulem aking 
com m ittee , and that I need financial assistance from this agency in 
order to serve.

Signature of Affiant

Subscribed and sworn to before me this day of

Notary Public

NEBRASKA ADMINISTRATIVE CODE

TITLE 261, NEBRASKA ADMINISTRATIVE CODE

NEBRASKA NATURAL RESOURCES COMMISSION

Rules of Agency Procedure

j *  s ' } -



CHAPTER 2 

Petitioning For Rulemaking 

A d o p te d  12/7/95

NEBRASKA ADMINISTRATIVE CODE 

TITLE 261 — RULES OF AGENCY PROCEDURE 

CHAPTER 2 — PETITIONING FOR RULEMAKING 

TABLE OF CONTENTS

SUBJECT or TITLE STATUTORY AUTHORITY CODE SECTION

Rulemaking Section 84-907.08, Ch. 2
R.R.S. 1994

NEBRASKA ADMINISTRATIVE CODE

TITLE 261 - RULES OF AGENCY PROCEDURE

CHAPTER 2 - PETITIONING FOR RULEMAKING

001 Rulemaking Petition.

001.01 Petition. Any person may petition the Nebraska 
Natural Resources Commission requesting the 
promulgation, amendment, or repeal of a rule or 

regulation.

001.02 Form. The petition shall:

001.02A. Be clearly designated as a petition for a rules 
change;

001.02B. In the case of a proposed new rule or amendment 
of an existing rule, shall set forth the desired rule in 

its entirety;



001.02C. In the case of a petition for the repeal of an 
existing rule, such shall be stated and the rule proposed 

to be repealed shall either be set forth in full or 
shall be referred to by agency rule number;

001.02D. Describe the reason for the rules change

001.02E. Include an address and telephone where the 
petitioner can be reached during regular work hours; and

001.02F. Be signed by:

001.02F(1). The petitioner or his or her attorney 
in which case the attorney shall also state his or 
her address and telephone number;

001.02F(2). A duly authorized officer of the 
petitioner, if petitioner is a corporation or other 

legal entity.
002 Petition Consideration and Disposition.

002.01. Within sixty (60) days after submission of a 
petition, the agency shall:

002.01 A. Deny the petition in writing, stating its 
reasons therefor;

002 .0 IB. Initiate rulemaking or regulationmaking 
proceedings in accordance with the Administrative 

Procedure Act; or

002.01 C. If otherwise lawful, adopt a rule or 
regulation.

NEBRASKA ADMINISTRATIVE CODE 

TITLE 261, NEBRASKA ADMINISTRATIVE CODE 

NEBRASKA NATURAL RESOURCES COMMISSION



Rules of Agency Procedure 

CHAPTER 3

Regulations and Procedures Governing 
Agency Declaratory Orders

A d o p te d  12/7/95

NEBRASKA ADMINISTRATIVE CODE 

TITLE 261 — RULES OF AGENCY PROCEDURE

CHAPTER 3 — REGULATIONS AND PROCEDURES GOVERNING AGENCY 
DECLARATORY ORDERS

ALPHABETICAL TABLE OF CONTENTS

SUBJECT STATUTORY AUTHORITY CODE SECTION

Appeal of Declaratory Section 84-912.01,
O r ^ r  R.R.S. 1994 010

Circumstances Under Section 84-912.01, 009
Which Agency Will Not R.R.S. 1994
Issue D eclaratory  O rder

Declaratory Order Section 84-912.01. 007
Proceedings R.R.S. 1994

Definitions Section 84-901, R.R.S. 002
1994

Disposition of the 
Petition

Section 84-912.01, 
R.R.S. 1994 005

General Information Section 84-912.01, 
R.R.S. 1994

0 0 1

Intervention in Sections 84-912.01,



Issuance of Declaratory Section 84-912.01, 008
Order R.R.S. 1994

Petition for Section 94-912.01, 003
Declaratory Order R.R.S. 1994
O rd e r

Submission & Service Section 84-912.01, 004
of Petition R.R.S. 1994

NEBRASKA ADMINISTRATIVE CODE

TITLE 261 — RULES OF AGENCY PROCEDURE

CHAPTER 3 — REGULATIONS AND PROCEDURES GOVERNING AGENCY 
DECLARATORY ORDERS

NUMERICAL TABLE OF CONTENTS

Proceedings 84-912.02, R.R.S. 1994 006

SUBJECT STATUTORY AUTHORITY CODE SECTION

General Information Section 84-912.01, 001
R.R.S. 1994

Definitions Section 84-901, 002
R.R.S. 1994

Petition for Section 84-912.01, 003
Declaratory Order R.R.S. 1994

Submission & Service Section 84-912.01, 004
of Petition R.R.S. 1994

Disposition of the Section 84-912.01, 005
Petition R.R.S. 1994

Intervention in Sections 84-912.01, 006
Proceedings 84-912.02, R.R.S. 1994

Declaratory Order Section 84-912.01, 007



Proceedings R.R.S. 1994

Issuance of Declaratory Section 84-912.01, 008
Order R.R.S. 1994

Circumstances Under Section 84-912.01,
Which Agency Will R.R.S. 1994
Not Issue 
D eclara to ry  O rder

009

Appeal of Declaratoryry Section 84-912.01, 
R.R.S. 1994

010

Order

NEBRASKA ADMINISTRATIVE CODE

TITLE 261 NAC — RULES OF AGENCY PROCEDURE

CHAPTER 3 — REGULATIONS AND PROCEDURES GOVERNING AGENCY 
DECLARATORY ORDERS

001.01 Scope of this Chapter. This chapter pertains 
solely to the procedures to be used by any 
person or entity seeking issuance of a 
declaratory order by the agency.

001.02 Related Regulations. In addition to this 
Chapter, related regulations pertaining to 
administrative procedures before this agency

are: 261 NAC Chapter I, Procedures for 
Negotiated Rulemaking, 261 NAC Chapter 2, 
Petitioning for Rulemaking, and 261 NAC 
Chapter 4, Rules of Practice and Procedure for 
Hearings in Contested Cases Before an Agency.

002.01 Agency shall mean the Nebraska Natural 
Resources Commission, the agency created by 

section 2-1504, R.R.S. 1943.

001 General Information.

002 Definitions. As used in this chapter:



002.02 Agency director shall mean the person holding
the position of Director of Natural Resources 
created by section 2-1504.03, R.R.S. 1943.

002.03 Argument shall mean the oral statement of the 
petitioner or any other party which explains

his or her view of the facts and issue to be 
decided, the law applicable to the question 
presented, and the reasoning that connects the 

facts and law.

002.04 Contested case shall mean a proceeding before
the agency in which the legal rights, duties,
or privileges of specific parties are required 

by law or constitutional right to be 
determined after hearing before the agency.

002.05 Declaratory order proceeding shall mean a
proceeding initiated by a petitioner seeking

issuance of a binding order by the agency as 
to the applicability of specified 

circumstances to a statute, rule, regulation, 
or order within the primary jurisdiction of 

the agency.

002.06 Hearing officer shall mean the person or 
persons conducting a declaratory order 
proceeding pursuant to the Administrative 

Procedure Act, whether designated as the 
presiding officer, administrative law judge,

or some other title.

002.07 Intervenor(s) shall mean persons, political 
subdivisions, corporations, organizations, or 
other entities who have or claim to have any 
interest, legal right, duty, privilege, or
immunity, which would be directly affected by 
the agency’s issuance of a binding declaratory 

order.

002.08 Necessary party shall mean a person who or an 
entity which has a specific interest in the 
applicability of the statute, rule,
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regulation, or order, as distinguished from a 
general interest such as may be the concern of 

the public at large. A necessary party is one 
which is or would be adversely affected in a 
legally cognizable way by the uncertainty 

sought to be resolved.

002.09 Parties shall mean persons, political 
subdivisions, corporations, organizations, or 
other entities subject to the jurisdiction of 
the agency who are involved in a declaratory 
order proceeding according to the procedures

set forth in this chapter.

002.10 Petition shall mean the document filed in
accordance with section 003 of this chapter to 
initiate a declaratory order proceeding.

002.11 Petitioner(s) shall mean a party or parties 
who have filed a petition with the agency 
seeking issuance of a declaratory order.

002.12 Pleading shall mean any written petition, 
answer, or motion used in any declaratory 
order proceeding before the agency as set

forth in this chapter.

003 Petition for Declaratory Order.

003.01 Generally. A request for a declaratory order 
must be made by a petition that meets the

requirements of section 003.

003.02 Who May File. Any person may petition the 
agency for issuance of a declaratory order as

to the applicability to specified 
circumstances of a statute, rule, regulation, 
or order which is within the primary 

jurisdiction of the agency.

003.03 When Orders Appropriate. A declaratory order 
may be requested on the applicability of a 
statute, rule, regulation, or order enforced



by the agency. "Applicability" refers to the 
appropriateness of the relation of the law to 
the person, property, or state of facts, or 
its relevance under the circumstances given.
It may include such questions as whether the 

law applies at all, to whom it applies, when 
it applies, how it applies, or which law 
applies. Considerations as to whether 

issuance of a declaratory order is appropriate 
include:

003.03A A declaratory order may be requested only 
on the applicability of existing statutes 

and rules and regulations.

003.03B A declaratory order may be requested to 
obtain a determination of proposed 
conduct, not to obtain a determination of 
the effect of conduct that has already 

occurred.

003.03C A declaratory order is not a mechanism 
for review or appeal of a decision made 
by the agency in a contested case.

003.03D A declaratory order may not be requested 
to obtain a declaration by the agency 
that a statute or regulation is 
unconstitutional or that a regulation of 

the agency is invalid.

003.03E A declaratory order may not be issued by 
the agency that would substantially 

prejudice the rights of a person who 
would be a necessary party and who does 

not consent in writing to the 
determination of the matter by a 
declaratory order proceeding.

003.04 Form of Petition. A petition for declaratory 
order shall be in the form of either a 
pleading or letter which shall contain each of 

the following:
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003.04A A caption, which shall include:

003.04A 1 The venue: BEFORE THE NEBRASKA 
NATURAL RESOURCES COMMISSION, 
STATE OF NEBRASKA;

003.04A2 A heading specifying the 
subject matter and the name of 

the petitioner; and

003.04A3 The name of the pleading:
PETITION FOR DECLARATORY ORDER.

003.04B The statements required in subsection
003.05 of this chapter.

003.04C The signature of the petitioner, or when 
represented by an attorney, the signature 

of the attorney.

003.04D The name and address of the petitioner, 
and when represented by an attorney, the 
name, address, telephone number, and bar 

number of the attorney.

003.04E Size and Paper. The petition shall be 
made on white, letter-sized 

(8-1/2" x 11") paper.

003.04F Print. The petition shall be legibly 
typewritten, photostatically reproduced, 
printed, or handwritten. If handwritten, 

the petition must be written in ink.
Only one side of a page shall contain any 

writing.

003.04G Attachments. Any documents attached to a 
petition shall be securely fastened to 
the pleading and shall meet the 
requirements of 003.04E and 003.04F and, 
when possible, be reproduced on 8-1/2" x 
11" paper or placed in an 8-1/2" x 11"



envelope and clearly marked as an 
attachment to the petition.

003.05 Contents of Petition. To be considered, the 
petition shall include the following:

003.05A The name and address of the petitioner;

003.05B The name and address of all persons or 
entities, known to the petitioner, who 
may have a specific interest in the 
applicability of the statute, rule, 
regulation, or order or who may be 
adversely affected by the issue sought to 

be resolved by the petitioner.

003.05C The statute, rule, regulation, or order 
upon which the petitioner seeks issuance 

of a declaratory order;

003.05D A detailed statement of all of the
material facts and specific circumstances 
which apply to petitioner's request for 

issuance of a declaratory order;

003.05E All propositions of law or contentions 
asserted by the petitioner;

003.05F A demand for the relief to which the 
petitioner alleges entitlement. The 
petition shall state the petitioner’s 
position as to how the agency should rule 
and why the agency should rule in the 

manner requested; and

003.05G Any documents pertinent to the petition 
that the petitioner wishes to be 

considered by the agency.

003.06 The petition shall be subscribed and verified 
by the petitioner. If the petitioner is a 
corporation, political subdivision, or other 
entity, then the petition shall be subscribed
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and verified by a duly authorized agent of the 
petitioning entity.

003.07 Sample Petition. The petitioner may use the 
sample form of a petition which is attached as 
"Appendix A" and incorporated within this 
chapter. The petitioner may also prepare a

reasonable facsimile of "Appendix A" so long 
as the requirements of subsections 003.04,

003.05, and 003.06 of this chapter are 
satisfied.

003.08 Written Consents. The petitioner shall also 
attach to the petition any written consents 
obtained from any necessary party that the

petition may be determined by use of a 
declaratory order proceeding.

Submission and Service of Declaratory Order Petition.

004.01 The original petition for declaratory order 
shall be filed with the agency director by 
mail or in person during the agency’s normal

business hours.

004.02 The petition shall be deemed as filed when it
is actually received by the agency. The
agency shall date stamp all petitions upon

receipt.

004.03 At the same time the petition is filed with
the agency, the petitioner shall serve a copy 
of the petition, by certified mail, return 
receipt requested, on all necessary parties, 

including all persons, political subdivisions, 
corporations, organizations, or other entities 
who are known to have or claim any interest, 
legal right, duty, privilege, or immunity 
which would be directly affected by issuance 
of a declaratory order in this matter by the

agency.

Disposition of the Petition.



005.01 Generally. Upon the filing of a petition, the 
agency director may consider the petition, or 
delegate the matter to a designated hearing 

officer, board, or agency employee to consider 
the petition and recommend a decision to the 
agency director, in reviewing the petition, 
the agency may, in its discretion, do one or

more of the following:

005.01 A Require that additional information be 
submitted before the petition will be 

further considered;

005.0IB Require a petitioner to provide notice to 
persons or entities who may be necessary 
parties and other persons that a request 

for a declaratory order has been filed 
with the agency;

005.01C Schedule a date, time, and location at 
which the petitioner and any other 
parties to the proceeding may make an 
oral presentation on the petition;

005.01D Consider the petition and any attachments 
without oral presentation.

005.02 Within thirty (30) days after the petition is 
filed, the agency shall, in writing:

005.02A Issue an order declaring the
applicability of the statute, regulation, 

rule, or order in question to the 
specified circumstances; or

005.02B Agree to issue an order by a specified 
time declaring the applicability of the 
statute, regulation, rule, or order in 
question to the specified circumstances;

or

005.02C Set the matter for specified proceedings



006

as set forth in subsection 005.01 of this 
Chapter; or

005.02D Decline to issue a declaratory ruling, 
stating the reasons for the agency’s 

decision.

005.03 Notwithstanding section 005.02 of this rule,
the agency may determine at any time that it 

will not issue a declaratory order if issuance 
of an order under the circumstances would be 

contrary to any provisions of section 009 of 
this Chapter. The agency shall notify the 

petitioner and, if applicable, any intervenor 
or necessary party in writing when the agency 
determines not to issue a declaratory order.

Intervention in Declaratory Order Proceeding.

006.01 Intervention by any person or entity in a
declaratory order proceeding shall be allowed 
when the following requirements are met:

006.01A. A petition for intervention must be 
submitted in writing to the agency. Copies must 
be mailed to ail parties to the proceeding.

006.0IB. The contents of the petition must be 
as specified in 006.02.

006.01C. The agency must determine that the 
interests of justice and the orderly and prompt 

conduct of the proceedings will not be impaired 
by allowing the intervention.

006.02 Contents of Petition. The petition for
intervention shall be submitted to the agency, 

in writing, on 8 1/2" x 11" white paper, and 
shall include each of the following:

006.02A The statute, regulation, rule, or order 
that may apply to or effect the person, 
property, entity, or facts at issue in
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the matter;

006.02B A statement of facts sufficient to show 
the intervenor's interest;

006.02C A statement of facts which demonstrate 
that the intervenor's legal rights, 
duties, privileges, immunities, or other 
legal interests may be substantially 
affected by the proceeding or that the 
intervenor may intervene pursuant to a 

provision of law;

006.02D All propositions of law or contentions 
asserted by tne intervenor; and

006.02E A statement of the specific relief 
requested by the intervenor.

006.03 The agency may, at its discretion, invite any 
person or entity to file a petition for

intervention.

006.04 The agency shall grant a petition for
intervention if the requirements of section

006.01 and section 006.02 are satisfied.

006.05 The agency shall deny a petition for 
intervention upon determining that the 
interests of justice or the orderly and prompt 
conduct of the proceedings would be impaired

by allowing the intervention.

006.06 The agency's decision to grant or deny a
petition for intervention shall be in writing

and served upon all parties.

Declaratory Order Proceedings.

007.01 Oral Argument, When. Oral argument shall be
had only on specific order of the agency. A 

petitioner, intervenor, necessary party, or



the agency may submit a motion for oral 
argument to the agency director. If 

opportunity for oral argument is granted, then 
argument shall be scheduled to be conducted 
not more than forty-five (45) days after 

filing of the petition. Petitioner and all 
other parties or, when represented, their 
attorneys, shall be served by the agency with 

a notice of the date, time, and location for 
oral argument. The agency shall provide each 
of the parties with notice of the proceeding 
not less than seven (7) days in advance of the 
scheduled date. Service shall be made by 
certified mail, return receipt requested.

007.02 Oral Argument, Procedure. Oral argument will 
be made before a hearing officer or before any 
representative of the agency who is authorized

to render or to recommend a decision to the 
agency. The hearing officer or agency 
representative shall be in control of the 

proceeding and shall:

007.02A Identify the proceeding and introduce 
himself or herself and identify each 

party for the record;

007.02B Hear the oral argument of the petitioner, 
intervenor, or necessary parties;

007.02C Close the proceedings.

007.03 At the declaratory order proceeding, agency 
staff shall have the right to present oral

argument.

007.04 The hearing officer or representative may 
impose reasonable time limits on the amount of

time allocated to each party for oral 
argument.

007.05 The parties and agency staff may file briefs 
in support of their respective positions. The



hearing officer may fix the time and order of 
filing briefs and may direct that briefs be 
submitted prior to the date of oral argument.

007.06 The oral argument may be conducted either in
person or by telephone conference call.

008 Issuance of Declaratory Order.

008.01 The agency shall issue its declaratory order
within sixty (60) days of the date on which

the petition was filed.

008.02 The declaratory order shall be in writing and
shall include the following:

008.02A The names of all parties to the
proceeding upon which the order is based;

008.02B The facts upon which the order is based;

008.02C The statute, regulation, rule, or order 
at issue in the matter;

008.02D The agency's conclusion as to the 
applicability of the statute, regulation, 

rule, or order to the facts;

008.02E The agency's conclusion as to the legal 
effect or result of applying the statute, 
regulation, rule, or order to the facts;

and

008.02F The reasons relied upon by the agency to 
support its conclusions.

008.03 A copy of the declaratory order shall be 
served upon each party bv certified mail, 

return receipt requested.

008.04 Effect of Declaratory Order. A declaratory 
order shall have the same status and binding

effect as any other order issued in a
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contested case.

008.05 No Response within 60 Days. If the agency has 
not issued a declaratory order within sixty 
(60) days after the petition has been filed, 
then the petition shall be deemed to have been 

denied by the agency.

009 Circumstances Under Which Agency will not Issue
Declaratory Orders.

009.01 Grounds upon which the agency shall refuse to 
issue a declaratory order include, but are not 

limited to, the following:
009.01 A The petition requests a declaratory order 

on a matter that is outside the scope of 
authority of the agency;

009.0IB The petition requests review or appeal of 
a decision made by the agency in a 

contested case;

009.01C The petition requests a declaratory order 
on the effect of past conduct;

009.01D An investigation for purposes of a formal 
adjudication, a contested case, or a 
petition to issue, amend, or repeal 
regulations is pending before the agency 
involving the petitioner on substantially 

the same or similar facts or issues 
raised in the petition;

009.0IE The petition seeks a declaration that a 
statute or rule or regulation is 
unconstitutional or invalid;

009.01F The issue raised in the petition has been 
settled by a change in circumstances or 
other means so as to render moot the need 

for a declaratory order;

009.01 G An order would substantially prejudice



the rights of a person or entity who 
would be a necessary party and who does 

not consent in writing to the 
determination of the matter by a 
declaratory order proceeding;

009.01H An order would not resolve the 
controversy or uncertainty; or

009.011 The question posed or facts presented are 
insufficiently specific, overly broad, or 
are otherwise inappropriate as a basis 

upon which to decide the matter.

009.02 Grounds upon which the agency may determine to 
refuse to issue a declaratory order include, 

but are not limited to, the following:

009.V//A Refusal is necessary to assure adequate 
allocation of agency resources are 
available for issuing rulings on 
petitions raising questions of greater 

urgency or significance;

009.02B The question presented is of such 
complexity that the agency has had 
insufficient opportunity or resources to 

develop a fully matured ruling;

009.02C The petitioner fails to submit any
additional information requested by the 
agency or submits such information after 
the date established by the agency;

010 Appeal. A declaratory order i.s subject to review in
the manner provided for review of contested 
cases by the Administrative Procedure Act,

Section 84-901 to 84-920, R.R.S. 1994.

Appendix "A"
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BEFORE THE NEBRASKA NATURAL RESOURCES COMMISSION 
STATE OF NEBRASKA

In the matter of )
the application of [name] ) PETITION FOR

) DECLARATORY ORDER
)

1. Petitioner's name and address;

2. The name and address of all persons who or entities which 
may have a specific interest in the applicability of the statute, 
rule, regulation, or order, or who may be adversely affected by the 
issue sought to be resolved;

3. AH material facts and specific circumstances;

4. All rules of law which apply;

5. Petitioner’s demand for relief;

DATED on this day of , 199 .

VERIFICATION

STATE OF )
) ss.

COUNTY OF )

[name] , being first duly sworn, states that he/she 
is the petitioner/petitioner's agent in the above entitled matter; 
that he/she has read the foregoing Petition For Declaratory Order; 
and that the allegations of fact therein are true.

[Petitioner's signature]

SUBSCRIBED and sworn to before me on this day of 
, 199 .



NOTARY SEAL
[Notary signature]
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TITLE 261 — NAC RULES OF AGENCY PROCEDURE

Chapter 4 — RULES OF PRACTICE AND PROCEDURE FOR HEARINGS IN 
CONTESTED CASES

001 Definitions. The following definitions shall apply as used 
throughout Chapter 4 of these rules ana regulations.

001.01. Agency shall mean the Nebraska Natural Resources 
Commission, the agency created by section 2-1504, R.R.S. 1943.

001.02. Agency Director shall mean the person holding 
the position of Director of Natural Resources created by 

section 2-1504.03, R.R.S. 1943.

001.03. Contested case shall mean a proceeding before 
the agency in which the legal rights, duties, or 
privileges of specific parties are required by law or 
constitutional right to be determined after an agency



hearing.

001.04. Ex parte communication shall mean an oral or 
written communication which is not on the record in a 
contested case with respect to which reasonable notice to 
all parties was not given. Ex parte communication shall

not include:

001.04A. Communications which do not pertain to the 
merits of a contested case;

001.04B. Communications required for the disposition of 
ex parte matters as authorized by law;

001.04C. Communications in a ratemaking or rulemaking 
proceeding; and

001.04D. Communications to which all parties have given 
consent.

001.05. Hearing officer shall mean the person or persons 
conducting a hearing, contested case, or other proceeding 
pursuant to the Administrative Procedure Act, whether 
designated as the presiding officer, administrative law judge, 

or some other title designation.

001.06. Party means the person by or against whom a 
contested case is brought or a person allowed to 
intervene in a contested case.

001.07. Petition means the initial document filed by or 
with the agency that sets forth a claim and request for

agency action.

002 Prohibitions against ex parte communications.

002.01. Prohibitions; when applicable. The prohibitions 
found in this section shall apply beginning at the time notice

for hearing is given.

002.02. Prohibitions; to whom applicable.

002.02A. Parties and public. No party in a contested
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case or other person outside the agency having an 
interest in the contested case shall make or knowingly 
cause to be made an ex parte communication to the hearing 
officer or to the agency director or any employee or 
commission member who is or may reasonably be expected to 
be involved in the decisionmaking process of the 

contested case.

002.02B. Persons in decisionmaking roles. No hearing 
officer or the agency director or any employee or 
commission member who is or may reasonably be expected to 
be involved in the decisionmaking process of the 
contested case shall make or knowingly cause to be made 
an ex parte communication to any party in a contested 
case or other person outside the agency having an 

interest in the contested case.

002.02C. Investigators. The agency director and any 
employee or commission member engaged in the 
investigation or enforcement of a contested case shall 
not make or knowingly cause to be made an ex parte 
communication to a hearing officer or the agency director 
or any employee or commission member who is or may 
reasonably be expected to be involved in the 
decisionmaking process of the contested case.

002.03. Disclosure of contacts. The hearing officer, the 
agency director and any employee or commission member who is 
or may reasonably be expected to be involved in the 
decisionmaking process of the contested case who receives or 
who makes or knowingly causes to be made an ex parte 
communication set forth in subsections 002.02A through 002.02C 

shall file in the record of the contested case:

002.03A. All such written communications;

002.03B. Memoranda stating the substance of all such 
oral communications; and

002.03C. All written responses and memoranda stating the 
substance of ali oral responses to all the ex parte 

communications.
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002.03D. The filing shall be made within two working 
days of the receipt or making of the ex parte 
communication. Notice of the filing, with an opportunity 
to respond, shall be given to all parties of record.

002.03E. Filing and notice of filing provided under 
subsection 002.03D shall not be considered on the record 
and reasonable notice for purposes of the definition of 

ex parte communication.

003 Intervention in a contested case.

003.01. Intervention in a contested case shall be allowed 
when the following requirements are met:

003.01A. A petition for intervention must be submitted 
in writing to the hearing officer or designee at least 
five days before the hearing. Copies must be mailed by 
the petitioner for intervention to all parties named in 

the hearing officer's notice of the hearing;

003.01 B. The petition must state facts demonstrating 
that the petitioner's legal rights, duties, privileges, 
immunities, or other legal interests may be substantially 
affected by the proceeding or that the petitioner 
qualifies as an intervenor under any provision of law; 

and

003.01C. The hearing officer or designee must determine
that the interests of justice and the orderly and prompt

conduct of the proceedings will not be impaired by 
allowing the intervention.

003.02. The hearing officer or designee may grant a petition 
for intervention at any time upon determining that the
intervention sought is in the interests of justice and will
not impair the orderly and prompt conduct of the proceedings.

003.03. If a petitioner qualifies for intervention, the 
hearing officer or designee may impose conditions upon the 
intervenor's participation in the proceedings, either at the 
time that intervention is granted or at any subsequent time.
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Those conditions may include:

003.03A. Limiting the intervenor's participation to 
designated issues in which the intervenor has a 
particular interest demonstrated by the petition;

003.03B. Limiting the intervenor's use of discovery, 
cross-examination, and other procedures so as to promote 
the orderly and prompt conduct of the proceedings; and

003.03C. Requiring two or more intervenors to combine 
their presentation of evidence and argument, cross- 
examination, discovery, and other participation in the 

proceedings.

003.04. The hearing officer or designee, at least 24 hours 
before the hearing, shall issue an order granting or denying 
each pending petition for intervention, specifying any 
conditions and briefly stating the reasons for the order.

003.04A. The hearing officer or designee may modify the 
order at any time, stating the reasons for the 

modification.

003.04B. The hearing officer or designee shall promptly 
give notice of an order granting, denying, or modifying 
intervention to the petitioner for intervention and to 

all parties.

004 Commencement of a contested case.

004.01. The contested case begins with the filing of a 
petition and request for hearing, if applicable, with the 
agency. The petition is the initial document filed by or with 
the agency that sets forth a ciaim and request for agency

action.

004.02. The parties to a contested case shall be the persons
by or against whom a contested case is brought and any person 
allowed to intervene in such case.

004.03. A party may appear on his or her own behalf in a
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contested case proceeding or may be represented by an attorney 
or other representative as permitted by law.

004.04. The pleadings in a contested case may include a 
petition, answer, reply, notice, motion, stipulation, 
objection or order or other formal written document filed in 
a proceeding before the agency. Any pleading filed in a 
contested case shall meet the following requirements:

004.04A. The pleading shall contain a heading specifying 
the name of the agency and the title or nature of the 
pleading, shall state material factual allegations and 
state concisely the action the agency is being requested 
to take, shall contain the name and address of the 
petitioner, and shall be signed by the party filing the 
pleading, or when represented by an attorney, the 

signature of that attorney.

004.04A1. Attorneys shall also include their 
address, telephone number and bar number.

004.04A2. The initial petition shall also contain 
the name and address of the respondent.

004.04B. All pleadings shall be made on white, letter­
sized (8« x 11) paper and shall be legibly typewritten, 
photostatically reproduced, printed or handwritten. If 

handwritten, a pleading must be written in ink.

004.05. All pleadings shall be filed with the agency at its 
official office. Filing may be accomplished by personal 
delivery or mail and will be received during regular office

hours of the agency.

004.06. The petitioner shall serve a copy of the petition on 
each respondent listed in the petition personally or by first- 

class ur certified mail. Written proof of such service shall
be filed with the agency. Each respondent who chooses to file 
a responsive pleading must do so within 20 days from the date 
of personal service or the date of agency mailing of the 

petition.

004.07. All pleadings subsequent to the initial petition
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shall be served by the party filing such pleading upon all 
attorneys of record or other representatives of record and 
upon all unrepresented parties. Service shall be made 
personally or by rirst-class or certified mail. Written proof 

of such service shall be filed with the agency.

004.08. Unless state law provides that a hearing is not 
required, a hearing date shall be set by the agency in 
accordance with statutory requirements. A written notice of 
the time and place of hearing and the name of the hearing 
officer, if known, shall be served by the agency upon all 
attorneys of record or other representatives of record and 
upon all unrepresented parties. The notice must include a 

proof of such service and will be filed with the agency.

004.09. In computing time prescribed or allowed by chapter 4 
of these rules and regulations or by any applicable statute in 
which the method of computing time is not specifically 
provided, days will be computed by excluding the day of the 
act or event and including the last day of the period. If the 
last day of the period falls on a Saturday, Sunday, or state 
holiday, the period shall include the next working day.

005 Hearing officer; criteria.

005.01. The agency may delegate to a hearing officer the 
functions of conducting a prehearing conference and/or a 
hearing and submitting a recommended decision to the agency.

005.02. A person who has served as investigator, prosecutor, 
or advocate in a contested case or in its prehearing stage may 
not serve as hearing officer or assist or advise a hearing 
officer in the same proceeding except as provided in 
subsection 005.04.

005.02. A person who is subject to the authority, direction, 
or discretion of one who has served as investigator, 
prosecutor, or advocate in a contested case or in its 
prehearing stage may not serve as hearing officer or advise a 
hearing officer in the same proceeding except as provided in 

subsection 005.04.
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005.04. If all parties consent, a person who has served as, 
or who is subject to the authority, direction, or discretion
of one who has served as investigator, prosecutor, or advocate 
in a contested case or in its prehearing stage may assist a 
hearing officer in the preparation of orders.

005.05. A person who has participated in a determination of 
probable cause or other equivalent preliminary determination

in a contested case may serve as hearing officer or assist or 
advise a hearing officer in the same proceeding.

005.06. A person may serve as hearing officer at successive 
stages of the same contested case.

006 Prehearing Procedures.

006.01. Prehearing conferences and orders. A hearing officer 
designated to conduct a hearing may determine, subject to the 
agency's rules and regulations, whether a prehearing 

conference will be conducted. If a prehearing conference is 
not held, a hearing officer for the hearing may issue a 
prehearing order, based on the pleadings, to regulate the 

conduct of the proceedings.

006.01 A. If a prehearing conference is conducted:

006.01 A l.  The hearing officer shall promptly 
notify the agency of the determination that a 
prehearing conference will be conducted. The 
agency may assign another hearing officer for the 

prehearing conference; and

006.01A2. The hearing officer for the prehearing 
conference shall set the time and place of the 
conference and give reasonable written notice to 

all parties and to all persons who have filed 
written petitions to intervene in the matter. The 
agency shall give notice to other persons entitled 

to notice.

006.01A3. The notice referred to in subsection
006.01 A2 shall include the following:



006.0lA3(a). The names and mailing addresses of 
all parties and other persons to whom notice is 

being given by the hearing officer;

006.01A3(b). The name, official title, mailing 
address, and telephone number of any counsel or 
employee who has been designated to appear for 

the agency;

006.01A3(c). The official file or other 
reference number, the name of the proceeding, 
and a general description of the subject matter;

006.01A3(d). A statement of the time, place, 
and nature of the prehearing conference;

006.0lA3(e). A statement of the legal authority 
and jurisdiction under which the prehearing 

conference and the hearing are to be held;

006.0lA3(f). The name, official title, mailing 
address, and telephone number of the hearing 

officer for the prehearing conference;

006.0lA3(g). A statement that a party who fails 
to attend or participate in a prehearing 

conference, hearing, or other stage of a 
contested case or who fails to make a good faith 
effort to comply with a prehearing order may be 
held in default under the Administrative 

Procedure Act; and

0Co.01A3(h). Any ether matters that the hearing 
officer considers desirable to expedite the 

proceedings.

006.01B. The hearing officer shall conduct a prehearing 
conference, as may be appropriate, to deal with such 
matters as exploration of settlement possibilities, 
preparation of stipulations, clarification of issues, 
rulings on identity and limitation of the number of 
witnesses, objections to proffers of evidence, 
determination of the extent to which direct evidence,
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rebuttal evidence, or cross-examination will be presented 
in written form and the extent to which telephone, 
television, or other electronic means will be used as a 
substitute for proceedings in person, order of 
presentation of evidence and cross-examination, rulings 
regarding issuance of subpoenas, discovery orders, and 
protective orders, and such other matters as will promote 

the orderly and prompt conduct of the hearing. The 
hearing officer shall issue a prehearing order 

incorporating the matters determined at the prehearing 
conference.

006.01C. The hearing officer may conduct all or part of 
the prehearing conference by telephone, television, or 

other electronic means if each participant in the 
conference has an opportunity to participate in, to hear, 

and, if technically feasible, to see the entire 
proceeding while it is taking place.

006.02. Discovery in contested cases.

006.02A. The hearing officer or a designee, at the 
request of any party or upon the hearing officer's own 
motion, may issue subpoerus, discovery orders, and 
protective orders in accordance with the rules of civil 
procedure except as may otherwise be prescribed by law. 
Subpoenas and orders issued under this subsection may be 

enforced by the district court.

006.02B. Any prehearing motion to compel discovery, 
motion to quash, motion for protective order or other 
discovery-related motion shall:

006.02B1. Quote the interrogatory, request, 
question, or subpoena at issue, or be accompanied 
by a copy of the interrogatory, request, subpoena 

or excerpt of a deposition;

006.02B2. State the reasons supporting the motion;

006.02B3. Be accompanied by a statement setting 
forth the steps or efforts made by the moving party 

or his or her counsel to resolve by agreement the



issues raised and that agreement has not been 
achieved; and

006.02B4. Be filed with the agency. The moving 
party must serve copies of all such motions to all 

parties to the contested case.

006.02C. Other than is provided in subsection 006.02B4 
above, discovery materials need not be filed with the 

agency.

006.03. Continuances. The hearing officer may, in his or her 
discretion, grant extensions of time or continuances of 
hearings upon the hearing officer's own motion or at the 
timely request of any party for good cause shown. A party 
must file a written motion for continuance which states in 
detail the reasons why a continuance is necessary and serve a

copy of the motion on all other-parties.

006.03A. Good cause. Good cause for an extension of 
time or continuance may include, but is not limited to, 

the following:

006.03A1. Illness of the party, legal counsel or 
witness;

006.03A2. A change in legal representation; or 

006.03A3. Settlement negotiations are underway.

006.04. Amendments.

006.04A. A petition may be amended at any time before an 
answer is filed or is due if notice is given to the 
respondent or his or her attorney. In all other cases, 
a petitioner must request permission to amend from the 

hearing officer.

006.04B. A hearing officer may also allow, in his or her 
discretion, the filing of supplemental pleadings alleging 
facts material to the case occurring after the original 
pleadings were filed. A hearing officer may also permit 
amendment of pleadings where a mistake appears or where
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amendment does not materially change a claim or defense.

006.05. Informal Disposition. Unless otherwise precluded by 
law, informal disposition may be made of any contested case by 
stipulation, agreed settlement, consent order, or default.

007 Conducting a contested case hearing.

007.01. Order. At the discretion of the hearing officer, the 
hearing may be conducted in the following order:

007.01 A. The hearing is called to order by the hearing 
officer. Any preliminary motions, stipulations or agreed 

orders are entertained.

007.01B. Each party may be permitted to make an opening 
statement. Opening statements take place in the same 
order as the presentation of evidence.

007.01C. Presentation of evidence.

007.01C1. Evidence will be received in the 
following order:

007.01Cl(a). Evidence is presented by the 
petitioner;

007.01Cl(b). Evidence is presented by the 
respondent;

0 0 7 .0 1 0 (c ) .  Rebuttal evidence is presented by 
the petitioner; and

0 0 7 .0 1 0 (d ) .  Surrebuttal evidence is presented 
by the respondent.

007.01C2. With regard to each witness who 
testifies, the following examination may be 

conducted:

007.01C2(a). Direct examination conducted by 
the party who calls the witness;

MT US’



007.01C2(b). Cross-examination by the opposing 
party;

007.0lC2(c). Redirect examination by the party 
who called the witness; and

007.0lC2(d). Recross-examination by the 
opposing party.

007 .0ID. After the evidence is presented, each party may 
have opportunity to make a closing argument. Closing 
arguments shall be made in the same order as the 
presentation of evidence. The hearing officer may 
request that the parties submit briefs in lieu of closing 

arguments.

007.02. Evidence.

007.02A. In contested cases an agency or hearing officer 
may admit and give probative effect to evidence which 
possesses probative value commonly accepted by reasonably 

prudent persons in the conduct of their affairs and may 
exclude incompetent, irrelevant, immaterial and unduly 

repetitious evidence.

007.02B. Any party to a formal hearing before the 
agency, from which a decision may be appealed to the 
courts of this state, may request that the agency be 
bound by the rules of evidence applicable in district 
court by delivering to the agency at least three days 
prior to the holding of the hearing a written request 
therefore. Such request shall include the requesting 
party's agreement to be liable for the payment of costs 
incurred thereby and upon any appeal or review thereof, 

including the cost of court reporting services which the 
requesting party shall procure for the hearing.

007.02C. Documentary evidence may be received in the 
form of copies or excerpts or incorporated by reference.

007.02D. All evidence including records and documents in 
the possession of the agency of which it desires to avail

y r '  11 L



itself shall be offered and made a part of the record in 
the case. No factual information or evidence other than 
the record shall be considered in the determination of 

the case.

007.02E. A hearing officer or designee may administer 
oaths and issue subpoenas in accordance with the rules of 
civil procedure except as may otherwise be prescribed by 
law. Subpoenas and orders issued under this subsection 

may be enforced by the district court.

007.02F. The agency shall give effect to the rules of 
privilege recognized by law.

007.02G. The agency may take official notice of 
cognizable facts and in addition may take official notice 
of general, technical, or scientific facts within its 
specialized knowledge and the rules and regulations 

adopted and promulgated by it.

007.02G1. Parties shall be notified either before
or during the hearing or by reference in
preliminary reports or otherwise of materials so 

noticed.

007.02G2. Parties shall be afforded an opportunity 
to contest facts so noticed.

007.02G3. The record shall contain a written 
record of everything officially noticed.

007.02H. The agency may utilize its experience, 
technical competence and specialized knowledge in the 

evaluation of the evidence presented to it.

007.03. Conducting the hearing by electronic means. The 
hearing officer may conduct all or part of the hearing by 
telephone, television, or other electronic means if each 
participant in the hearing has an opportunity to participate

in, to hear, and, if technically feasible, to see the entire
proceeding while it is taking place.

007.04. Official record.
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007.04A. The agency shall prepare an official record, 
which shall include testimony and exhibits, in each 
contested case, but it shall not be necessary to 

transcribe the record of the proceedings unless requested 
for purpose of rehearing or appeal, in which event the 
transcript and record shall be furnished by the agency 
upon request and tender of the cost of preparation.

007.04B. The agency shall maintain an official record of 
each contested . case under, th?..Administrative Procedure 

Act for at least four years following the date of the 
final order.

007.04C. The agency record shall consist only of the 
following:

007.0'r-Jl. Notices of all proceedings;

007.04C2. Any pleadings, motions, requests, 
preliminary or intermediate rulings and orders, and 

similar correspondence to or from the agency 
pertaining to the contested case;

007.04C3. The record of the hearing before the 
agency, including all exhibits and evidence 
introduced during such hearing, a statement of 
matters officially noticed by the agency during the 

proceeding, and all proffers of proof and 
objections and rulings thereon; and

007.04C4. The final order.

007.04D. As provided in 261 NAC 4 Section 002.03 the 
hearing officer or the agency director or any employee or 
commission member who is or may reasonably be expected to 

be involved in the decision making process of the 
contested case who receives or who makes or knowingly 
causes to be made an ex parte communication as set forth 
in that subsection shall make the appropriate filings 

which shall be included in the official record of the 
contested case.
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007.04E. Except to the extent that the Administrative 
Procedure Act or another statute provides otherwise, the 

agency record shall constitute the exclusive basis for 
agency action in contested cases under the act and for 

judicial review thereof.

007.05. Costs. All costs of a formal hearing shall be 
paid by the party or parties against whom a final decision is 

rendered.

Decision and order in a contested case.

008.01. Every decision and order adverse to a party to the 
proceeding, rendered by the agency in a contested case, shall 
be in writing or stated in the record and shall be accompanied 

by findings of fact and conclusions of law.

008.02. The decision and order should include:

008.02A. The name of the agency and name of the 
proceeding;

008.02B. The time and place of the hearing;

008.02C. The names of all parties or their attorneys who 
entered an appearance at the hearing;

008.02D. The findings of fact consisting of a concise 
state nent of the conclusions upon each contested issue of 

fact;

008.02E. The conclusions of law consisting of the 
applications of the controlling law to the facts found 
and the legal results arising therefrom; and

008.02F. The order consisting of the action taken by the 
agency as a result of the facts found and the legal 
conclusions arising therefrom.

008.03. Parties to the proceeding shall be notified of the 
decision and order in person or by mail. A copy of the
decision and order and accompanying findings and conclusions 
shall be delivered or mailed upon request to each party or his
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or her attorney of record.

009 Appeals.

009.01. Any person aggrieved by a final decision in a 
contested case is entitled to judicial review under the 
Administrative Procedure Act or to resort to such other means 

of review as may be provided by law.

009.02. Parties desiring to appeal an agency decision must 
file a petition for review in the district court of the county 
where the agency action is taken within thirty days after the 

service of the final decision by the agency. The thirty day 
period for appeal commences to run from the date of mailing of 
the notice o f order and decision to the parties or their 
attorneys of record. Service of the petition and summons must 
be made in accordance with Nebraska law.

009.03. Unless otherwise provided by statute, the procedures 
of section 84-917, R.R.S. 1994, govern the procedure for 
taking an appeal.
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HB 264
Negotiated Regulation Making 
May 5, 1997 
Page 2

HB 264 would establish a set o f  procedures that an administrative agency may use as a part o f 
the regulation adoption process. These procedures would establish a committee to resolve 
controversial issues before the formal regulation adoption process under AS 44.62 begins. The 
committee would review and negotiate the issues, and make a recommendation to the agency. 
The agency would then presumably propose that regulation under the existing requirements o f 
AS 44.62.

The Department o f Revenue has successfully used a process similar to the negotiated regulation 
process. We believe that most o f what the b ill would provide is currently permissible under 
existing statute. There is a great deal o f  merit to an open exchange o f ideas before an agency 
commits itself in writing to what it believes is the best solution to an issue. But because o f 
several important differences between our procedures and the ones authorized by HB 264, the 
Department o f  Revenue would not use these procedures, and therefore the fiscal impact o f the 
b ill would be minimal.

W e have used a “ working group”  approach in several regulations projects. Some o f the 
differences between our procedures and the ones in HB 264 fo llow . First, we do not use the 
term “ negotiated.”  To the extent that the concept implies a compromise between positions, it is 
inappropriate fo r our programs. Our aim in tax regulations is simplicity, clarity, equity and 
faithfulness to statutory language; we don’ t adopt regulations to “ raise revenue.”  But the duty 
to administer the tax laws belongs with the department. By the same token, both CSED and 
PFD  affect far too many people for it to be appropriate to “ negotiate”  between the agency and a 
small group.

Second, we don’ t identify specific members o f  a committee, and would not pay their travel to 
meetings. The meetings are open to the public. It would be too cumbersome to deal with a set 
membership. Finally, our system is far less formalized than that envisioned by HB 264.
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February 9, 1998

Sectional Analysis o f  CSHB 264 
("Negotiated Regulation Making Process")

Section 1 o f  the bill sets out a new article in the Administrative Procedure Act (APA ) to establish 
procedures fo r negotiated regulation making. The sections are explained as follows:

AS 44.62 .710 sets out the purpose and applicability o f negotiated rulemaking. It
explains that

(1 ) the purpose o f the new provision is to establish a framework for 
conducting negotiated regulation making consistent with the APA;

(2 ) negotiated regulation making is supplemental to the "regular" 
regulation process and may be used to develop conclusions;

(3 ) a state agency may modify the consensus as a result o f the subsequent 
regulation making process;

(4 ) innovation and experimentation in negotiation regulation making 
process is not limited by the bill; and

(5) other state agencies that are not subject to APA may use the process.

AS 44.62.720 sets out the standards for determination o f the need for negotiated 
regulation making. The state agency may use it when it is "the public interest." This section sets 
out a list o f factors fo r state agency to consider in determining the public interest.

AS 44.62 .730 sets out the standard for the use o f a convener to assist in the
making the determination o f need under AS 44.62.720.

AS 44.62 .740 sets out the standards for establishment, support, and termination
o f the committee. Subsection (a) authorizes the agency to establish a negotiated regulation 
making committee. Subsection (b) allows the agency head to expand the membership if 
necessar/ to facilitate the workings o f the committee. Subsection (c) requires the agency to make 
availab'* administrative support to the committee that the agency determines necessary. 
Subsection v>") terminated the committee upon adoption o f the regulation or at earlier date.

AS 44.62.750 sets out the committee duties, procedure, and report. Subsection (d) 
allows the committee to transmit a report, i f  it reaches consensus. Subsection (e) allows the 
committee, i f  it does not reach consensus to transmit a report specifying areas on which 
consensus was reached and unresolved issues. Subsection (f) requires the committee to comply 
with the Open Meetings Act requirements.

AS 44 .62 .760 sets out standards for facilitator selection, duties, and authority. 
Subsection (a) allows the agency to appoint a facilitator. Subsection (b) requires the facilitator 
to preside at meetings and coordinate with the agency on the management o f records. 
Subsection (c) provides that facilitator does not have decision-making authority.
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AS 44.62 .770 set out the standards for employees, contractors, expenses, and 
funding relating to the committee. Subsection (a) allows the agency to employ or contract fo r 
services for a person to serve as a convener or facilitator or use the services o f a state employee 
for those purposes. Subsection (b) precludes consideration o f a person as a convener or 
facilitator if the person has a financial or other interest that would prevent the person from 
serving in an impartial and independent manner. Subsection (c) requires committee members to 
pay for their own expenses o f participation, except that agency may pay for reasonable travel and 
other expenses in specified circumstances. Subsection (d) allows the state to accept grants or 
gifts to fund the process i f  the information on the grant or gift is public, no condition is placed 
on the grant or gift to the agency, and any other legal requirements have been met.

AS 44 .62 .780 precludes judicial review o f an agency decision to establish, assist, 
or terminate regulation making committee. A regulation that is product o f negotiated regulation 
making meeting and later subject to judicial review is given no greater deference.

AS 44 .62 .790 requires negotiated regulation making to be an additir nal process 
to APA rulemaking. This section requires that negotiation "shall, where possible, occur" before 
formal regulation process begins.

AS 44.62.795 sets out confidentiality o f certain records or documents that contain 
proprietary information.

AS 44 .62 .830 sets out definitions.

Section 2 o f the bill provides specified immunity for negotiated regulation making committee and 
its members for certain acts or omissions occurring in the course and scope o f their officia l 
duties.

Section 3 o f the bill provides an exemption from the procurement code for any contracts for the 
convener or fo r the facilitator.

Section 4  o f the bill places any state position established as convener or facilitator in the exempt 
service.

Section 5 o f the bill repeals the b ill’ s provisions on July 1, 2003. This provides a sunset 
provision to allow state agencies and the legislature to evaluate the process after five-year 
experience with it.

Section 6 o f the bill makes the bill effective immediately, if the bill is enacted into law.
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02/11/98
13:55:19

LOCATIO] 
SB 159

L E G I S L A T I V E  T E L E C O N F E R E N C E  N E TWORK S Y S T E M  
P A R T I C I P A N T  L I S T  (ALL PARTICIPANTS)

T C N : 80245 S C H E D U L E D  F O R : 0 2 /11/98 13:30 TO 16:00 
JB-LIC H E A R I N G  H O U S E  FINANCE

jE N N  A L L E N
M R S . D O N N A  T O L L M A N

LTN1150 
B Y :GLN 

F O R :GLN

TESTIFY

3 u p p (f lrT



02/11/98
13:31:50

© LOCATION 
SB 159

L E G I S L A T I V E  T E L E C O N F E R E N C E  N E T W O R K  S Y S T E M  LTN1150
P A R T I C I P A N T  L I S T  (ALL PARTICIPANTS) B Y :ANC

T C N : 80245 S C H E D U L E D  F O R : 02/ 1 1 / 9 8  13:30 TO 16:00 FOR:ANC
PUBLIC H E A R I N G  H O U S E  FINANCE

:ANCHORAGE
KEITH LAUFER AIDEA TESTIFY
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