


JENATE COMMITTEE RE1 RT

First Com mittee of Referral

DATE: 5/7/95 FURTHER:
Date of 5-Day Notice: DATE TURNED
(in accordance with Uniform Rule 23) INTO OFFICE:

Resources Committee considered SR 4

Requesting Congress to clarify that the Reindeer Industry Act of 1937 no longer applies in Alaska.

and recommends: Senate Rill:
same title
| ) be replaced with new title
House Bill:
I | adopt previous J f same title
technical title
attached amendmcm(s) new: SCR*
adopt Letter of Intent by . Committee
funlicr referral to the Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):*
Department Date Zero Fiscal Department Date Zero Fiscal

a | V

| | APPROPRIATION —no fiscal note ‘Include fiscal notes accompanying Governor's bill



FISCAL NOTE

473

STATE OF ALASKA HILLNO. SR4
1995 LEGISLATIVE SESSION
Revision Date: Dept. Affected: Fish and Game
Title: Reindaof Industry Act ol 1937 BRU: Wildlife_Conservation
Component: WIdile Conservation
Sponsor: Senator Halford
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CONTRACTUAL 0.0 0.0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 00 0.0 0.0
GRANTS, CLAIMS 0.0 0.0 0.0 00 0.0
MISCELLANEOUS 0.0 0.0 00 0.0 00
TOTAL OPERATINQ 00 0.0 00 00 00
| CAPITAL EXPENDITURES
CMANQE IN REVENUES | )
FUND SOURCE (Thousands of Pollers)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1000 GFVHTIA
Other
TOTAL 0.0 0.0 00 0.0 00
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TEMPORARY
ANALYSIS: (Attach a separata page if necessary)
Prepared by: Qerem Brucs Phone.  405-0143
Division: Commissioner's Office Data: 5/7/95
Approved by Commissioner: Frak Rie 7 2 A ¢ /7/i Date: V29
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Reindeer for Natives only, judge rules
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REINDEER HERDERS ASSOCIATION
KAWERAK. rNC.
PO. BOX 948
NOME, ALASKA 99762
TELEPHONE: 907-443-5231 FAX: 907-44j-j7Ua

"The purpose of the Reindeer Herders .Association is to provide assistance in the development of a viable
reindeer industry, to enhance the economic base for rural Alaska, and improve the management of the hetds."

HISTORY

Reindeer were first introduced to .Alaska when the Reverend Sheldon Jackson, Genera! Agent of Education :n
Alaska, imported sixteen reindeer from Siberia in 1891. Jackson believed reindeer would provide a stable food

supply for Alaska Natives. Between 1392 and 1898 Alaska Natives were trained by hired Siberian Natives and

Lapp herders.
Under various owners and managers, the population of nindeer was fluctuated. By 1905 there were 10,000
head and by 1937 there were an estimate 640,000 reindeer. In 1985 there were 23,000 reindeer in Alaska.

After hearings in Washington, D C. the Reindeer Act of 1937 was passed which restricted ownership ofreindeer

to .Alaska Native people. The special provisions ofthe Reindeer Act gave .Alaska Natives the opportunity to

make a living and contribute to the economic well-being of rural Alaska.

CURRENT

The reindeer industry was evolved since its introduction.
knowledge of improved herding techniques and on-going applied research by the University of Alaska Fairbanks

Reindeer Research Program. The population in .Alaska is estimated at 40,000 with over 25,000 on or near the

Herd sizes arc on the rise, largely due to increased

Seward and Baldwir Peninsulas.

RANGES

The entire Seward and Baldwin Peninsulas serve as reindeer range, as well as permitted areas near Shaktoolik.
Stebbins, and on St. Lawrence Island. There are also herds on the island of Nunivak, Umnak, Hagcmcistcr and
Kodiak. Herders apply and receive land use permits from land managers.

REINDEER HERDERS ASSOCIATION
The Reindeer Herders .Association (RKA) was formed to encourage, foster and facilitate the orderly and efficient

production, distribution and marketing of reindeer products. RHA provides administrative, logistical, advocacy

and field support to its members. Members are owners and managers ofreindeer herds. An Executive
committee provides policy and direction to the statflocated in Nome under Kawcrak, Inc., a regional non-profit

'‘orporation. RHA received support from the Department oflntenor Bureau of Indian Affairs, and State of

Alaska Department of Natural Resources.

Dated: April 6, 1993



KAWERAK,

INC.

REINDEER HERDERS ASSOCIATION MEMBERSHIP

Tom Gray

White Mountain, AX 9978-4

(907) 638-3971

Clifford Weyiouanna
Shiahmaref, AK 99772
(907) 649-3451

Harry Karmun
Deering, AK 99736
(907) 363-2125

Fred Goodhopo Jr

Box 12

Shi3hmaref, AK 99772
(907) 649-3641

Nathan Hadley
Buckland, AK 99727
(907) 494-2162

Larry Davia

P.0. Box 172
Nome, Alaaka 9972
(907) 443-2393

Palmer Sagoonick
Shaktoolik, AK 99771
(907) 955-3411

Doug Sheldon

P.0. BOX 272
Kotzebue, AK 997S2
(907) 442-3766

Herman Toolio
Savoonga IRA Herd
Qavoonga, AK 99769
(907) 984-6414

Piu3 Washington
St. Michael IRA Herd

St. Michael, AK 99659

(907) 923-3772

Leonard Olanna

Brevig Miaaion, AK 99785

(907) 642-3811

Reviaod 8/25/93

James Noyakuk
P.0. Box 521
Teller, Alaska
(907) 642-3191
Faye opt ™' *
W al63, Ar.

(907) 664-3281

Wilfred Kakaruk
BOX 567
Teller, AK 99778

Roger Menadelook
Box 57

Teller, AK 99778
(907) 642-3351

Merlin Henry

Box 24

Koyuk, AK 99753
(907) 963-3381 M3g.

John Walker

Box 285

Kotzebue, AK 99752
(907) 442-3592

Fred Pete

Stebbina IRA Herd
Stobbina, AK 99671
(907) 934-3561

ASSOCIATE MEMBERS:
Donnie Olaon

Cox 142

Nome, AK 99762
(907) 443-2229

Jean Strutz

Kaguna Reindeor Ranch

10670 Bench Circle
Homor, AX 99603



ALASKA FEDERATION OF NATIVES. INC.
1993 ANNUAL CONVENTION
RESOLUTION 93 - 50

TITLE: IN OPPOSITION TO AMENDING THE RbiNUhLH ACT

WHEREAS: the ownership of reindeer is a critical issue of the reindeer herders;
the reindeer industry and Alaska Native people, and

WHEREAS: the Reindeer Industry Act of 1937 provides for the right of Alaska
Native people to Ce the sole owners and managers of reindeer in

Alaska; and

WHEREAS: in Novemder 1992 the Interior Board of Indian Appeals decided that
"where BIA learns that non-Native owned reindeer are kept for
commercial purposes, it is required to take some ac*jon to eliminate
the threat or potential threat to the Native industry,” and

WHEREAS: a number of people have sighed petitions and submitted them to
Alaska's Congressional delegation requesting amendment to the
Reindeer Act of 1937, and Senator Murkowski has staled in a letter
that he was considenng submitting an amendment to the Reindeer

Act;

NOW THEREFORE BE IT RESOLVED by the delegates to the 1993 Annual
Convention of the Alaska Federation of Natives. Inc. that the Alaska

Federation of Natives delegation in assembly declares opposition to
any amendments to the Reindeer Industry Act of 1937;

BE IT FURTHER RESOLVED that the Bureau of Indian Affairs, as the
department of the federal government with trust oversight
responsibility, be requested to takn all necessary steps to protect

this very vital trust resource.

SUBMITTED BY: Joint Eiders/{outh Conference
COMMITTEE RECOMMENDATIONS: Do Pass

CONVENTION ACTION: Do Pass



CITY OF

PO. Box *o
Kolicbuc. Aljskj 'J'J'S;

c/wv Hall

-3401

Police Dest
442-3331

flit Dept
442-3404

Public Vortt
442-3401 RESOLUTION #34-02

ENTITLED: "A RESOLUTION OF THE cTH “l 01 ‘EBUE.
ALASKA IN SUPPORT OF THE 1937 REINDEER INDUSTRY ACT AS WRITTEN."

WHEREAS:  the reindeer industry in Alaska was established just ever 100 years ago to
provide an alternative toed source for Aleut Eskimo and Indian people in Alaska;

WHEREAS:  Aleut Eskimo and Indian people have managed the reindeer industry to benefit
the small communities oy providing red meat jobs and new moneys,

WHEREAS:  the Reindeer industry Act of 1937 was enacted to "...establish and maintain for
the said natives of Alaska a setf-sustaining economy by acqumng and or%amzm? for and cn
behalf of said natives a reindeer industry 0r business tyencouragmg and developing native
activity and responsibility in all branches of the said industry or business, and by preserving the
native character of the said industry or business thus established."

WHEREAS:  the reason for the Reindeer Act was to prevent competition;

WHEREAS:  there is an attempt now to amend the onginal act to open the ownership of
reindeer to non-Natives;

WHEREAS:  we are in opposition to any amendments to the Reindeer Act of 1937.

NOW THEREFORE, BE IT RESOLVED, that we urge Congress, the Alaska Congressional
delegation, and the Secretary of Intenor to oppose amendments to the Reindeer act of 1937,

Passed and adopted by the City of Kotzebue this 6th day of January, 1994 ina regularly
scheduled meeting.

Frank P Greene. Mayor
City of Kotzebue

(SEAL)

ATTEST.

City of Kotzebue



RESOLUTION NO QJ-tl

WHEREAS, the reindeer industry tn .Alaska was established just over 100 years ago to
provide an alternative food source for Aleut. Eskimo and Indian people in

Alaska.

WHEREAS.  Aleut, Eskimo and Indian Pcopie have managed the reindeer industry to
benerit the small communities by providing red meat, jobs and new moneys.

WHEREAS, the Reindeer Industry Act of 1937 was enacted so *. establish and maintain
for the said natives of Alaska a self-sustaining economy by acquiring and
organizing for and on behalfof said natives a reindeer industry or business,
by encoura?mg and developing native activity and responsibility in il
branches of the said industry or business, and by preserving the native
character of the said industry or business thus established

WHEREAS, the reason for the Remoeer Act was to prevent competition.

WHEREAS, there tsan attemﬁt now to amend the onginai act to open the ownership of
reindeer to non-Natives.

WHEREAS, we are mopposition to any amendments to the Reindeer Act of 1937.

NOW THEREFORE 9E IT RESOLVED that we urge Congress, the .Uaska
Congressional dele%%tlon, and the Secretary of Intenor to oppose amendments to the

Reindeer Act of 19

PASSED unanimously this ~ day of It} thanregularly
scheduled meeting ofthe nvp.- M|

S dated XI Q<rc ;tt ]
M«y*HiePrcsident of
Jfirrz rrif Lticz dated I'w

City Clerk or Secretary of
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RJ5SULUIION NO n-OU.H-OI

WHEREAS, the reindeer induury »n Atnki w it established ;un over 100 vein ago to
provide in alternative fiwi vnjrce fcr AJeut. EsJarao tnd Indian people in

Alaska.

WHEREAS. Aieut. Eskimo md Indian people have managed the retndecr industry to
benefit the ur.ail communities hy providing red meat, jobs and new money?.

WHEREAS, the Kemdeer fndutrl’y Aa of 1937 was eniGCd to *...establish and nuimiut
tor the sad natives nf Alaska a sdf-sustaning economy by acquiring 4r.ll
ofganiong tor and on hehajfnfuid natives areindeer industry or business,
by encouraging ind developing native acavtty tnd responsibility tn alil
branches of the uid industry or business, and by preserving the native
character ofthe vud industry or business thus established *

WHEREAS, the reason fnr the Rendeer Act wts to prevent competition.

WHEREAS, there tsin anernpt now to amend the onguiaJ aa to open the owncrsluu o f
reindeer tn nnn-Ninves:

WHEREAS, w* art mnppeccon to any amendments to the Rrindect Aa ofl937.
NOW THEREFORE BE IT RESOLVED that *e urge Congress. the A luU
Congrettmnaj ddegioen. and the Secretary of Intcnor to oppose anxndmcms to the

Reindeer Aa nf 1937

PASSED unammouify this “ridavof January , len inu icgulariy
scheduled meecngof*fhe mrvk v;cr Council

dated ._UUU1/U.
Mayor or PresidestcAf*cttv af aoruk

* *Vhi A dated 01/03/94
Cty Gecrtt or Seacury uf_Ctt, of taywk
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Native ViIIa?e of Shishmaref
Shishmaret. Alaska 99772

Resolution 4 93-24

WHEREAS, the reindeer industry in Alaska was established just over IUU years to
provide an alternative food source for Aleut. Eskimo and Indian people in

Alaska, and

WHEREAS. .Aleut, Eskimo and Indian people have managed the reindeer industry to
bcnctit the small communities by providing red meat, jobs and new moneys,

and;

WHEREAS, the reindeer Industry Act of 1937 was enacted to " . establish and maintain
for the said natives of Alaska a self-sustaining economy by acquiring and
organizing for and on behalfo f said natives a reindeer industry or business,
by encouraging and developing native activity and responsibility in all
branches o f the said industry or business, and by preserving the nauve
character ofthe said industry or business thus establishcuand;

WIiiEREAS, the reason for the Reindeer Act was to prevent competition, and;

WHEREAS, there is an attempt now to amend the original act to open the ownership of
reindeer to non-Natives, and;

WHEREAS, wc arc in opposition to any amendments to the Reindeer Aa of 1937

NOW THEREFORE BE IT RESOLVED that we urge Congress, the .Alaska
Congressional delegation, and the Secretary of Intenor to oppose amendments to the

Reindeer Aa of 1937

PASSED unammiousiy the 2 7th dav o fowr>>nt>»1993 in aregularly

scheduled meeting ofthe taa .M orii

caw .ifahLtiaplLK fijk"' Dated
President, Native \Magc of Shishmaref

. Dated: - Zfr-TT

Secretary, Native Viflage of Shishmaref



WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

RESOLUTION NO. ~ W =

the reindeer industry in Alaska was established just over 100 years ago to
provide an alternative food source for Aleut, Eskjmo and Indian people in

Alaska;

AlJeut, Eskimo and Indian peopie nave managed the reindeer industry to
benefit the small communities by providing red meat, jobs and new moneys,

the Reindeer Industry Aa of 1937 was enacted to * ..establish and maintain
for the said natives of .Alaska a self-sustaining economy by acquiring and
organizing for and on behalfof said natives areindeer industry or business,
by encouraging and developing native aaivity ind responsibility in all
branches o fthe said industry or business, and by preserving the native
charaaer ofthe said industry or business thus established."

the reason for the Reindeer Aa was to prevent competition;

there is an attempt now to amend the original act to open the ownership of

reindeer to non-Natives;

we are in opposition to any amendments to the Reindeer Act of 1937.

NOW THEREFORE BE IT RESOLVED that we urge Congress, the Alaska
Congressional delegation, and the Secretary of Interior to oppose amendments to the

Reindeer Aa of 1937.

Mayor or President of TSTSu.jifcl.

dated: /*



1IS-9* THU 10:94 art MOTIVE VILLAGG-'MEKORVUKT 9073273213

NATIVE VILLAGE OF MEKORYUX
INDIAN REOROANIZATXON ACT COUNCIL
P.O. BOX 66
NEKORYUK, ALASKA 99630
PH: {907) 827-8028
FAX NO. (907) 827-8133/8215

RESOLUTION NO. 94-0,"

WHEREAS. the reindeer industry in Alaska was established just over 100 years ago to
prc()jwde an alternative food source for Aleut, Eskimo and Indian people in Alaska:
an

WHEREAS.  Aleut. Eskimo and Indian people have managed tho reindeer industry to benefit the
small communities by providing red meat, jobs and now moneys: and

V 'EREAS.  the Reindeer Industry Act of 1937 was enacted to ‘establish and maintain for the
said natives of Alaska a selNsustaining economy by acquiring and organizing for

and on behalf of said natives a roindeer industry or busino&s, by encouraging and
developing native activity and responsibility in all branches of the said industry

nf huein*ss, and by viouerving mo nauvo chdracan w1 tho said mdUStry or
business thus established:* and
WHEREAS.  tho reason for tho Reindeer Act was to prevont competition: and

wWHEREAs.  there is an attemR‘t now to amend the original act to opon the ownership of
roindeer to non-Natives: and

WHEREAS.  wa are in opposition to any amendments to the Reindeer Act of 1937; and

NOW THEREFORE BE IT RESOLVED that wo urge Congress, tho Alaska Congressional delegation.
and the Socrotary of Intonor to opposo amendments to tho Reindeer Act of 1937,

PASSED and APPROVED unanimously this s 3 day of _ 1994 0n

*he meeting of Nativo * * go of Mekoryuk. Indian Reorganization Act Council.

Solomon Wildioms, President

ATTEST;



John O'Gorman
P.O. Box 1254
Nome. AK 99762

Senator FrankiMurkowsia
United »State«»Senatei.

Washington, JDIC. 205U0-0202

Dear Senator Murkowski.

I am deeply concerned that you are considering amending the 1937 Reindeer Ac: ro allow
In 1937, Congress introduced that legislation specifi-

non-Native peopie to own reindeer
To take

cally to help Alaska Natives, in fact, the 1937 Act is p*it of "Indian" legislation.
the Native exemption out of the Act would undermine the entire purpose of the

legislation.

The Native people who own reindeer are not in a position to compete with non-Natives
who have the benefits of financial resources, livestock training, the road system, and other
infrastructure, such as slaughter houses, processing plants, and meat inspectors. If nor,-
Nauvcs are allowed to own reindeer, the Native herders will be wiped out.

Please reconsider amending the A a and instead attempt to help the Native herders best

exploit the resource for the good of all Alaskans.

cc: Senator TediStevens
RepreaentjujvciDon Young
The Honorable Bruce Babbitt



April 9, 1993

The Honorable Frank H. Murkowski

United States Senate

706 Hart Bui™d"i"ng

Washington, B.C. 20510-0202 FAX: 202-224-5301

Dear Senator®"Hvurkowski:

iflauivtj people.

Alaska Natives have been sec apart 1in the 1legal and political
arenas as somehow being unique from Indian tribes. Our tribal and
governmental status has been put 1in question in recent years. For
this one remaining right which is clearly established in federal

fe% please look after the best interest of the Native community by
YAV i nrr

A concerned Alaska Native constituent:

Mary Miller
Box 598
Nome, AK 99762

(907) 443-5231 V
(907) 443-2372 h

Honorable Ted Stevens FA.X 202-224-1044
Honorable Donald E. Young FAX 202-225-0425



Nathan D. Hadley, Sr.

P.0O. Box 4
Buckland, Alaska 99727

June 7, 1993

Honorable Frank Murkowsxi
U.S. Senator/Alaska

w»»itad States Senate
Washington, D.C. 20510-0202

Dear Honorable Senator Murkowski:

let you know my feelings about amending

I would like to write and
write you a little

the Reindeer Industry Act of 1937. First, 1711
about my background and a little about reindeer.

In November of 1952, my late father, Paul Hadley, better known as
Papa, got a loan of reindeer from the then 3.a chief reindeer ten—
der, the late Chester Downey. Five years later, we returned the deer
of 725 head, of which 725 was loaned. The 725 head was then loaned
out to Fred Goodhope, Sr. of Shishmaref. At that time 1 was at an
age where it was time to attend high school. It was appropriate that
brought up to ask first before we do. So, | asked Papa,

we were all
but his answer was No. He explained he needed my help at home with
the deer. On November 12, 1962 to 1964 1| got drafted. I left home,

my own dog team and Papa and his herd, to serve my duty for the United
States. At that time in our village there was no electricity, hardly
any oil heaters for heat, We ac the time depended on fresh meat at
all times. There were no freezers to keep the meat fresh and frozen.
When 1 got drafted, there also was no running water or sewer system.
Thirty years later we still don"t have either.

I believe you read the letter to a newspaper by Bill Collins from
Palmer. The column was titled, Sounder*f. |Ir. that c~lvmn he wrote
about Tom William®s operation and how his operation represents the

only real improvement 1in the reindeer ind-stry in Alaska.

in Alaska, near the Arctic Circle, 1

can see that it"s an easy operation for Mr. Williams. - Mr. Williams
lives in a climate that"s just right for a reindeer farm. He has ac—
cess to running water and sewer, cheaper freight rates, no major pred—
ators, no severe 3torms or frigid weather. Any person can make it work

who has easy access to money to operate.

As an Eskimo who was born here

Wo, the Eskimo, live in a settlement which we call villages or a city

in the bush. Our airfare and freight rates are quite expensive. Gas
and heating oil get very expensive. Food is also expensive. When we



shop, we got to have a shopping bag full of money for a pocket lull

of groceries.

The reindeer graze in designated grazing lands. Our grazing permit
areas have predators like wolves, wolverines, foxes, raven, bear,

and migratina caribou.

We also have severe cold spells like -60 below, wind storms from all
directions, and when it rams during the winter ir frpezes rh« vet
snow to ice and the deer can"t dig to eat. [\ . » 11
these problems, we survive.

IT you do decide to amend;the Reindeer Act of _1937, :ro-fj.nc .turv« *he

Federal law, I want you to keep in mind th* ask
have immiarants from all parts of the wonu luck, nma."v, um money to
start a reindeer business here 1in Alaska. That would take away the
income me and my Tfamily anu many other families re_y on to live wit.h.

The deer came from the Eskimo®s of Siberia for the Alaskan Eskimo®s
who were starving in the 1900°s. In return, the Canadians got the

deer from the Eskimo®"s of Alaska.

I feel if you do amend the 1937 Reindeer Act, our Eskimo culture as
reindeer herders will be lost. In the past or present time we the
Eskimo of Alaska did not have any animals extinct. We survive as
subsistence hunters, and reindeer herders. We still do have the
deer with us. Already we are losing parts of our land and our sub-—
sistence rights. If we have grandfather right3, we would like to

keep the reindeer act as 1isl

The United States has citizens of all races, but in your state you
have us, the Alaskan Indians, the Aleuts, and the Eskimo or Inupiat

in your land.

Mr. Murkowski, please do not amend the act. Your quick respcns
would very much be appreciated.

Sincerely,

Nathan D. Hadley, Sr.
P.0O. Box 4
Buckland, Alaska 99727

CC: Kawerak, Inc.
Reinderr Herder®"s Association
P.0. Box 948
Nome, Alaska 99762



Lu L

~ The Native Village of St. Michael
I R. A. Council

St. Michael. Alaska 99659
(9071923-3222 FAX: 923-2284
04/13/93

To: The Honorable:Frank H. Murkowski
U. S. SiamSe

- L1 l‘hiDg
Wm | ylld C. 20510-0201

From: Pius Wadnimgfon
PresideietVf-/r :/A. Council
St. MichadrAK 99659

Subj: RendMT,Act 0f 1937

1. The Reindeer Herders Assoc, jtion has informed its members OfYOUI'
intention 0f amending the Reindeer Act of 1937 to include urban non-Natives into
the reindeer industry. Rural Alaskans, especially Native Rural Alaskans, have little
opportunity for long-term employment, and wiil not be able to compete wuh urban
companies that start up because of this amendment, as they do not have easier
access to markets, inexpensive slaughter facilities, shipping, and building materials.

2. | urge you to reconsider this amendment to the Reindeer Act. in the interest
of my tribe and other tribes in rural Alaska.

Sincerely.

Pius Washington.
President. I. R. A. Council

cc:  The Honorable Ted S/evens  The Honorable Donald E. Young

U. S. Senate House of Representatives

522 Hart Building 2331 Rayburn House Office Building
Washington. D. C. 20510-0201 Washington. D. C. 20515-0201

Senator AJAdams Representative Richard Foster

Alaska State Senate Alaska State House 0 Representatives
State CaKitoI State Capitol

Juneau. AK 99801-1182 Juneau, AK 99801-1182

Loretta Bullard Carolyn Michaels

President, Kawerak. Inc. President. Norton Sound Health Corporation
Box 948 P. 0. Box 966

Nome. AK 99762 Nome, AK 99762



Federation ot N atives In c

June 1, 1993

The Honorable Frank H. Murkowski
UmtediStat&S'Senaie
Washington, D.C. 20510

Dear Senator Murkowski:

By means of this letter | want to exoress the grave concern of the Alaska Native
community over current discussions adout the possibility of amending the

Reindeer Industry Ac: of 1937. Recent exchanges of ccrresponaence on the
issue have caused anxiety m communities across the state. Many individuals and
organizations have contacted my office m the past few weeks to express their
opposition, and | predict that this is just the beginning. On May 12 the AFN Board
of Directors unanimously adopted a motion opposing changes in the federal law.

| urge that you consider the negative impacts, which would occur on at least two
levels, if the Congress were to open reindeer ownership to everyone.

First, the traditional Native reindeer herders of the bush, represented by those
families of northern and western Alaska who have stuck with such a difficult
enterpnse for decades, would gradually be wiped out. Non-Native operations in
more urbanized locations, with better access to financing, technologies and
distnbution to national markets, would inevitably come to monopolize the industry.
Eventually we would end up with a few small herds in places like the Matanuska-
Susitna Valley and no domesticated deer left in remote villages of the state.

If that is the case, why s. .U we not accept it as the inevitable result of “fair market
competition” and not worry about the ethnic or geographical composition of the
industry?  The answer is that the Reindeer Industry Act is not about industry any
more than it is about reindeer. Itis about Natives. The provision limiting
ownership to abongmal peoples was the purpose of the law. What Sheldon
Jackson nad pioneered at the end of the 19th Cintury, and wnat the Congress
sought in 1937, was the development of an economic base for Alaska's villages.
That is the same public purpose for which ANILCA's rural subsistence preference
and the Manne Mammal Protection Act's Native exemption were enacted, and
these federal guarantees are just as necessary today as they were when onginally

passed.



The second negative result would be the political symbolism of such a move - a far
more pervasive and detrimental effect in the long term. Because it comes at a
time when ethnic and geograpmcal divisions have been exacerbated by the
subsistence conflict and when relations between Natives and the state government
have become strained, this proposal sends an unfonunate message. If says, in
effect, that federal laws protecting Native interests are ru; >a .rc the
actions of the legislature in Juneau. The general feeling among people with wnom
| have talked is;that if reindeer can be taken from us today, the MMPA exemption
and Title VIl of;ANILCA are no less vulnerable to political r~ ¢ ., << UM 1N

Native interests. While | know this is not your intern,

of the Reindeer Act will become a CaUSE CElehre. further dividing the Alaskan

public.

On behalf of the statewide Native community, | want to thank you for soliciting our
views and stro gly urge you to table further consideration of amending this

important federal law.

Sincerely,

Julie Kitka
President

cC: Senator Stevens
Congressman Young
AFN Board

Sec e Atuil.



Senator Frank”tyjiirlf-aweki
United States-S”*natoj-

709 Hart Biuildmg
Washington, D.G. 20510-0202

Dear Senator Murkowski:

We understand that you are considering an amendment to the Reindeer
Industry Act of 1937 on behalf of Mr. Tom Williams.

We have not received any correspondence of your intentions to propose an
amendment. Since this is entirely a Native “preference™ issue, do you
think that it may be to your advantage to send us this material?

Not only a matter of course, but one of reciprocal respect and courtesy,
we assume that to amend the Mining Act, you talk to miners, as well as
other sources of opposition and support. We also assume that you would
talk to Alaska'3 Natives about an Important issue that directly affects the
limited economic opportunities offered to Alaska’s Natives.

Please send us any information yc may have in regards to your proposed
amenament to our omce.

Sincerely,

pete Schaetfer
Vice President, NRC

cc- Senator Tedi§tavens

Vilug#s; Amtm. fiuctltnd, (Una*. O aarif, Kttn,. Khaim*. Kodit. Ko'iioua. No*tit. Noon*. Saltm t. O tim uft



Juy*riW z=2m3UN]

TANANA CHIEFS CONFERENCE,'INC.
122 FIRST AVENUE
FAIRBANKS, ALASKA 99701-4897
PHONE 1907) 452-8251  FAX <907) 451.8936

July 19, 1993

VW-

. AL
The HonM«Jhil[®> Frank Murkowski
United”S”rties Senate

pc 20510

Dear Senator Murkowski,

The Tanana Chiefs Conference, 1Inc. would like to express our
concern about your consideration of amending the Reindeer

Industry Act of 19j7.

As you know, the 1937 Act was originally adopted to foster
economic self-reliance and protect the interests of Alaska
Native reindeer enterprise. Successful rural development,
with respect to a subsistence lifestyle, has been and
continues to be a challenge within Alaska.

The Reindeer Act, as it currently reads, 1is critical to the
further growth of rural industry. Amending the Act, to
include those who have easier access to resources for such
business will only decline opportunity and potential
prospects for rural enterprise, particularly enterprise that

compliments a rural lifestyle.

The Tanana Chiefs Conference 1is strongly orpoGed to any
amendments to the Reindeer Industry Act and we urge you to
reconsider any proapicta of amending the Act.

Sincerely,

TANANA CHIEFS CONFERENCE, INC.

Uu-JU HA-
Will Mayo

President

cc: Reindeer Herders Association
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PO BOX 948 « NOME. ALASKA 99762
TELEPHONE 1907! 443-5231 « PAX; (9071 4.. . ..

October 26, L993

The Honorable Frank H. Murkowski
United States Senate

706 Hart Building
Washington, 0.C. 20510-0202 FAX: 202-224-5301

Dear Senator Murkowski:

On behalf of the Western Alaska Tribal Council, a consortium of
the 20 tribal council presidents of the communities of the
Bering Strait region, this 1iIs to wurge you not to seek
amendments to the Reindeer Industry Act of 1937. Reindeer are
clearly designated as a trust resource of the Department of
Interior on behalf of Alaska Natives. The provisions of the
Reindeer Act Llimiting ownership to aboriginal Alaska Native
people was the purpose of the original 1law and this federal
guarantee is just as vitally important today.

It is our position that the Reindeer Act was federal protection
derived from the government tc government political
relationship between Alaska Native communities and the United
States of America. As such, the intent of this law was and is
to protect Native interests and we rely completely on the
integrity of the federal government to fulfill its legal and
political obligation to Alaska Native communities.

At what point do Alaska Native peoples and communities quit
conceding? Please take a stand on our behalf. We do not see
this 1issue as a mattar for compromise. Any more compromise 1is
an unacceptable loss.

We strongly urge you to table further consideration ot amending
this important federal law.

Sincerely,

RoseAnn Timbers, Chairperson
WESTERN ALASKA TRIBAL COUNCIL

cc: Senator Stevens
Congressman Young
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60 BOX 948 *« NOME. ALASKA 99762
TELEPHONE. (907) *143-5231 « FAX: (9071 443.j ;,iG
March 19, 1993

Honorable Frank H. Murkowski
United States Senator

709 Hart Bud"dddng
Washington.-, D.C. 20510-0202

Dear Senator Murkowski:

Thank you for your letter of February 26, 1993 in which you
reference the Reindeer Industry Act of 1937, Tom Williams and
the Interior Board of Indian Appeals decision in the case of
FR2IIWx |fercters Assoc;atign-Y.:-.“neau ftEsa_piggctorjmcl Surety
of Indian Affairs. The recent decision by the Interior Board
of Indian Appeals 1is the second time that the U.S. Government
has affirmed that Alaska Native people have the sole right to

own reindeer in Alaska.

IT we interpreted your letter correctly, it appears you are
considering submitting an amendment to the 1937 Reindeer Act.
We are very concerned that you would consider introducing an
amendment without asking for input by those who _.ould be most
directly affected, the reindeer herders. We are opposed to any
amendments to the Reindeer Industry Act of 1937.

Reindeer hording 1is a tradition in rural Alaska and is an
important part of the economy in bush Alaska. In 1891 reindeer
were Tirst introduced to Alaska because Alaska Native*? were
threatened with starvation. Foreign traders, whalers and
miners had severely depleted the natural resources on which
Alaska Natives depended. It was also thought that Alaska
Natives could be assimilated in Euro-American culture by
participating in rural economic development.

The right of Alaska Native people to the reindeer herding
industry is one of the few remaining rights left to us. At one
time Alaska Native people were exclusive owners of the land and
its resources. Today our lands and animal resources arc under

the jurisdiction of tho State our right to govern ourselvos is
in question, our children are educated as non-Natives. Now it

appearo you wish to support Tom Williams 1in taking away our

sole surviving right.



Alaska Native reindeer herders cannot compete with

Rural
someone like Mr. Williams, who in an urban setting, has ready
access to inexpensive State funded slaughter facilities,

If the 1937 Reindeer Act 1is

inspectors and meat markets.
amended to allow non-Natives to own reindeer,
single-handedly undermined and destroved the reindeer

of rural Alaska.

you would have
industry

What exactly are you considering for an aiufcmiiuent.? Please
provide us with the information which leads you to consider
this amendment. Also thank you for offering further
information on the Tom Williams case; please do send whaf

infoH»ajtt*i1!Qn you have.
We have enclosed a copy of excerpts from ANCSA and ANILCA which

reference the reindeer industry. I have also enclosed a coov
of the USDA Policies on American Indians and Alaska Natives.

We look forward to hearing from you.

Sincerely,

REINDEER HERDERS ASSOCIATION

Tom Gray, President

Harry Herb Karmun, 1st Vico President

Z*'i X

cc: Sonator Ted Stevens
Representative Don Young
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RESOLUTION NO. 94-01

WHEREAS, the reindeer industry in Alaska vas established just
over 1 years ago to provide an alternative food source
lui Aleut, Eskimo ana Tndl&n people in Alaska;

WHEREAS, Aleut, Eskimo and maian people have managed the reindeer

industry to benefit the small communltie«Thy providing
reu meat, jolia nnd new moneys;

whereas, the Reindeer industry Act of 1937 vas er.actea to
establish dn«i maintain for the s?.id natives of Alaska

* *¢lf-sustaining economy by acquiring and organizing

for dnri on hshai* t\t natives a reindoor Industry
oi business, by eneouraglIng and developing native
activity and responsibility in ail brancnes o: tnc said

industry or business. and ay preserving the native
character oi the said industry or business thus established

.nnn.i, 4-iv u,ii,uii i4jr tilu ncmucwr net von to prevent competition:

WHEREAS, there Is an attempt now to amend the original act to
open the ownership of reindeer to non-Natives;

wheheas, ve are 1in opposition to any amendments to tne Reindeer
Act OfF m v ;

now therefore DE IT resolveu. chat ve urge Congress, tne Alaska
CuMjrfietonal dtl»g»il«n, a>0 t».« Socrotsry ot Interior to opporo

uaiendmentn to CMC Reindeer Act Of 1937.

HAJ3CU unanimously on khu IHi J«; §C Usnusty, 1S0d tn tlit, jwviulux
scheduiea meeting of the white fountain City council.

r n
- - M- - . Lincoln Simon dated: /- SZ Vy

(Miiyor)

N A/ J U JIAKsallV Agloinga dated: [-
Secretary) J J



Shishmaref, Alaska
March 17, 1992

Honorable Bruce Babbitt, Secretary
Department.of the Interior

1849 C. Stsaeet H.W.

Washington, D.C. 20240

Dear Mr. Babbitt:

As a reindeer herder in the Seward Peninsula, I am writing
you a letter in regards to the Reindeer Industry Act of
1937. Senator Frank H. Murkowski, Senator from Alaska,,

has indicated that he is considering offering an amendment
to the Reindeer Act. Any amendment to the act would
definitely affect the Native family operations we have
going at present. We have reindeer herds that support 2
or 3 families, with reindeer income. Along with
insufficient funds at support these families, we are faced
with high operating cost, different land ownership within
our permitted grazing lands, along with no slaughter
facilities established.

We the herders supply our villages with red meat, due to
tho fact beef or pork runs at least $7.00 a pound. All
slaughter done for the villages 1is open Tfield slaughter
due to the fact wo have no funds to construct Federal-
State approved slaughter facilities. Through the Reindeer
Herders Association in None, Alaska, we were able to
obtain enough funds to provide herds with only building
designs that aro approved. Although these prints will be
available to the herders wc do not know where funds will
come from to construct there facilities to expand our seat
aarket sinco village market is very limited.

Wo the herders are trying to increase our individual herds
so that wo say attempt to market our sear, elsewhere
inspection 1is necessary. At present this 1is not
available.

After what has happened with roindoer on Hageaoistor
Island (Togiak) by the Alaska Department of Fish 6
Wildlife, we are concerned as to what will happen to the
roindoer industry. Tho Roindoer Act "of 1937 hao helped



the natives to be self employed and not uctu- . ,uiu,

State aide.

At present any amendment to the Reindeer Act of 1937 would
even" "ally get us back before 1937 when Loraen Brothers
operation took over the reindeer herds and took away the
red meat from the villages where natives exists. I,
therefore, Honorable Babbitt would discourage that any
amendments be made to the Reindeer Act of 1937.

Sincerely,

Clifford Weyiwd™.-"1ibct
WEYITOUANNA HERD

Box 74

Shishmaref, Alaska 99772



KAWERAK, INC., REINDEER HERDERS ASSOCIATION

PETITION TO REFRAIN FROM AMENDING THE REINDEER INUDS8TRY ACT

City of Kotzebue, Alaska 9 Sign.ituros

N ative Village of Point Hope

Point Hope, Alaska 12 Signatures

City of E lia, Alaska 96 Signatures
Brevig Mission Traditional Council

Brevig Mission, Alaska 95 Signatures
Shishoaref IRA Council

Shishnarsf, Alaska 120 Signatures
-ative Village of Onalakloet

Dnalakloat, Alaska 60 Signatures
N ative Village of Shaktoolik

Sbaktoolik, Alaska 89 Signatures

Koyuk IRA Council

Koyuk, Alaska 57 Signatures

N ative Village of St. Michael

Bt. Michael, Alaska 54 Signatures
Teller Traditional Council

Teller, Alaska 50 Signatures
Bavoonga IRA Council

Savoonga, Alaska 51 Signatures

W hite Mountain IRA Council

W hite Mountain, Alaska 34 Signatures
*

People Attending the 3rd Annual

BIA Conference - Anchorage 12/93 158 Signatures

Subtotal (1/19/93 881
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return this petition to: Reindeer Herders Association P.O. Box 948 Nome. Ak.99762

PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

Woc, the undersigned hereby support the 1937 Reindeer Industry Act as written. The
Reindeer A a was intended to ‘establish and maintain for the said natives of Alaska a self-
sustaining economy by acquiring and organizing for and on behalf of said natives a
reindeer industry or business by preserving the native charaaer of the said industry or
business thus established.” There is now an attempt to amend the original act to open the
owncr”o ofreindeer to non-Natives. We the Undersigned are opposed to any such

amcne tsand urge Congress, our congressional delegation and the Secretary of
Intcri' j oppose amendments to the Reindeer Aa of 1937.

Date Printed Name Signed Name Address
1. Ah.Ar.iy

1 -2.27 2 5  TxT4a)
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3./4-32-95S Luall&e fharl® X, uU (CkoA/Li 99753
i jl-3X-73 M/oy§Lo.l A M-
S-pL-1** Jm H J L IVHWK(WiM< 5b
6J2c2in> fantmat (?2/A jdi\*<ryt.L fay 1 to ?



PLEASE RETURN BY Jan. 5, 1D9%

return this petition to: Reindeer Herders Association P.O. Box 948 Nome, Ak.99762

PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

We. the undersigned hereby support the 1937 Reindeer Industry Act as written. The
Reindeer Act was intended to “establish and maintain for the said natives of Alaska a self-
sustaining economy by acquiring and organizing for and on behalfofsaid natives a
reindeer industry or business... by preserving the native character of the said industry or
business thus established.”* There is now an attempt to amend the original act to open the
ownership of reindeer to non-Natives. We the Undersigned arc opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of
Interior to oppose amendments to the Reindeer Aa of 1937.

Date Printed Name Signed Name
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PLEASE RETURN BY Jan 5, 1994

pg. 2. Reindeer Act Petition
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PLEASE RETURN BY Jan. 5, 1993

pg. 3 Reindeer Act Petition
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return this petition to: Reindeer Herders Association P 0. Box 948 Nome, Ak.99762

PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

We, the undersigned hereby support the 1937 Reindeer Industry Act as written.
Reindeer Act was intended to "establish and maintain for the said natives of .Alaska a self-

&
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P.0. BOX 946 « NOME. ALASKA 99762

TELEPHONE: (907) 443-5231 « FAX: (907) 443-3700

The

iustaining economy by acquiring and organizing for and on behalfof said natives a

icindcer industry or business...by preserving the native character of the said industry or
business thus established." There is now an attempt to amend the original act to open the

ownership of reindeer to non-Natives. We the Undersigned arc opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of
Interior to oppose amendments to the Reindeer Aa of 1937.

Signed/ Date

Printed Name
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pg. 2. Reindeer Act Petition

Printed Name Address
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pg. 3 Reindeer Act Petition
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PO. BOX 918 « NOME. ALASKA 99762

TELEPHONE (907) 443-5231 « FAX; (907) 443-37t

return this petition to: Reindeer Herders .Association P.O. Box 948 Nome, Ak.99762

PETITION TO REFRAIN FROM . AMENDING THE REINDEER INDUSTRY ACT

We, the undersigned hereby support the 1937 Reindeer Industry Act as written.
Reindeer Act was intended to "establish and maintain for the said natives of Alaska a self-

sustaining economy by acquiring and organizing for and on behalfof said natives a

The

reindeer industry or business...by preserving the native character ofthe said industry or
business thus established.” There is now an attempt to amend the original act to open the
ownership ofreindeer to non-Natives. We the Undersigned are opposed to any such

amendments and urge Congress, oui congressional delegation arid the Secretary of

Interior to oppose amendments to the Reindeer Aa of 1937.

Signed/ Date
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return this petition to: Reindeer Herders Association P 0. Box 948 Nome, AKk.99762

PETITION TO REFRAIN FROM A> ENDING THE REINDEER INDUSTRY ACT

We, the undersigned hereby support the 1937 Reindeer Industry Act as written. The
Reindeer Act was intended to "establish and maintain for the said natives of Alaska a self-
sustaining economy by acquiring and organizing for and on behalf of said natives a
reindeer industry or business...by preserving the native character of the said industry or
business thus established.” There is now an attempt rn amepH fre original act to onen the
ownership nr' r»Jrl/»?»r ro nrm-Natives, We the Undersigned are opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of

Ir* -rior to oppose amendments to the Reindeer Act of 1937.

Signed/ Date Printed Name Address
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PLEASE RETORN BY Jan. 5, 1394
. 27198

return this petition to Reindeer Herders Association P 0 Bex 948 Nome. Ak.99762
PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

We. the undersigned herebv juoport the 1937 Reindeer Indusuv Act as wntten. The
Reindeer Aa was intended to ‘establish and maintain for the said natives of .Alaska a self-
sustaining economy by acquinr.g and organizing for and on behalf of said natives a
reindeer industry or business by preserving the native charaaer of the said industry or
business thus established." There is now an attempt to amend the original aa to open the
ownership of reindeer to non-Natives We the_UnderS|[qned, are opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of
Interior to oppose amendments to the Reindeer Aa of 1937

Date Printed Name Signed Name Address
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I>LEASE RETURN BY JOB. 5, [Jv4

[etUrN this petition to: Reindeer Herders Association P.0 Hox y<*8 Nome. Ak.99762

PETITION 10 REFRAIN IROM AMENDING THE REINDEER INDUSTRY ACT

We. the undersigned hereby support the 1937 Reindeer Industry Act as written. The
Reindeer A a was intended to 'establish and mimtain for the said natives of Alaska a self-
sustaining economy by acquiring and organizing lor and on behalfof said natives a
reindeer industry or business bv preserving the native character ofthe said industry or
business thus established.* There ts now an attempt to amend the original act to open the
ownership of reindeer to non-Natives. We the Undersigned are opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of
Interior to oppose amendments to the Reindeer Act of 1937

Date Printed Name Signed Name Address
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Date Printed Name Signed Name Address
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PLEASE RETURN BY JAN. 5, 1994

return this petition to: Reindeer Herders Association P.O. Box 948 Nome, Ak.99762

PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

We, the undersigned hereby support the 1937 Reindeer Industry Act as written. The

Reindeer Act was intended to ‘establish and maintain for the said natives of Alaska a self-
sustaining economy oy acquiring and organizing for and on behalfofsaid natives a
reindeer industry or business...by preserving the native character of the said industry or
business thus established.” There is now an attempt to amend the original act to open the
ownership ofreindeer to non-Natives. We the Undersigned arc opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of

Interior to oppose amendments to the Reindeer Act of 1937.

Date Printed Name Signed Name Address
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pLease RETURN BY JAN. 5, 1904

return this petition to: Reindeer Herders Association P.O. Box 948 Nome. Ak.99762

PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

We, the undersigned hereby support the 1937 Reindeer Industry Act as wnttcn. The
Reindeer Act was intended to "establish and maintain for the said natives of .Alaska a self-
sustaining economy by acquinng and organizing for and on behalfofsaid natives a
reindeer industry or business by preserving the native character of the said industry or
business thus established." There is now an attempt to amend the original act to open the
ownership ofreindeer to non-Natives. We the Undersigned are opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of

Interior to oppose amendments to the Reindeer Act of 1937.

D ate Printed Name S|gned Name Address
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PLEASE RETURN BY JAN.5,1994
return this petition to: Reindeer Herders Association P.0. Box 948 Nome, Ak.99762

PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

We, the undersigned hereby support the 1937 Reindeer Industry Act as written. The
Reindeer Act was intended to “establish and maintain for the said natives of Alaska a self-
sustaining economy by acquiring and organizing for and on behalfofsaid natives a
reindeer industry or business..by preserving the native character o f the said industry or

business thus established.” There is now an attempt to

amend the original aa to open the

ownership ofreindeer to nor.-Natives. We the Undersigned are opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of

Interior to oppose amendments to the Reindeer Aa of

1937,
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Signed/Date Printed Name Address
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PLEASE RETURN BY JAN.5, 1994
return this petition to: Reindeer Herders Association P.O. Box 948 Nome, Ak.99762

PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

We, the undersigned hereby support the 1937 Reindeer Industry Act as written. The
Reindeer Act was intended to "establish and maintain for the said natives o f Alaska a self-
sustaining economy by acquiring and organizing for and on hehalf of said native, a
reindeer industry or busmess...by preserving the native character ofthe said industry or
business thus established." There is now an attempt to amend the original act to open the
ownership o freindeer to non-Natives. We the Undersigned are opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of
Interior to oppose amendments to the Reindeer Act of 1937,
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Signed/Date Printed Name Address
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pg. 3 Reindeer Act Petition
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55" 2 - 23* £~ Pwac* S> PO BOX 940 « NOME ALASKA 99762
TELEPHONE. (9071 443*5231 « TAX (907) 443-3700

Utw<c me

xiMitacr
return this petition to: Reindeer Herders .Association P 0. Box 948 Nome. Ak.99762

wive Mttc*

oduNcu PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

HAWHCU. Wec. the undersigned hereby support the 1937 Reindeer Industry Act as written. The

GEAC Reindeer Act was intended to "establish and maintain for the said natives of Alaska a self-

o= sustaining economy by acquinng and organizing for and on behaif of said natives a

«*n«*A00 reindeer industry or business by preserving the native charactei of the. said industry or
business thus established.” There is now an attempt to amend the original act to open the

IftvyOOC* ownership of reindeer to non-Natives. Wc the Undersigned are opposed to any such

VOrTO<X™ amendments and urge Congress, our congressional delegation and the Secretary of

WUXsi Interior to oppose amendments to the Reindeer Act of 1937.

fT |

Tiim Signed/ Date Printed Name Address
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Signed/Date Printed Name Address
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PLEASE RETORN BV Jan. 5, 1994

return this petition to Reindeer Herders Associauon P 0 Box 948 Nome. AJc.99762

PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

We. the undersigned hereov sucport the 1937 Reindeer Industry Act as written  The
Reindeer Ac: was intended to ‘establish and maintain for the said natives ot Alaska a self-
sustaining economy by acquiring and organizing for and cn behalfof said natives a
reindeer industry or business oy preserving the native cnaractcr of the said industry or
business thus established * There is now an attempt to amend the original act to open the
ownership of reindeer to non-Natives We the Undersigned arc opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of
Intenor to oppose amendments to the Reindeer Aa of 1937
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PLEASE RETURN BY JAN. 5. 1994
return this petition to: Reindeer Herders Association P 0 Box 948 Nome. AJt.99762

PETITION TO REFRAIN fROM AMENDING THE REINDEER INDUSTRY ACT

We. the undersigned hereby support the 1937 Reindeer Industry Act as written  "Uie
Reindeer Act was intended to ’establish and maintain for the said natives of AJaska a self-
sustaining economy by acquiring and organizing for and on behalfof said nat *cs \
reindeer industry or business by preserving the native character of the said industry or
business thus established * There ts now an attempt to amend the original aa to open the
ownership of reindeer to non*Nauves We the Undersigned are opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of
Interior to oppose amendments to the Remdcer Aa of 1937.
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Signed/Date Printed Name Address
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PLEASE RETURN BY JAN. 5, 1994
return this petition to: Reindeer Herders Association P 0. Box 948 Nome. Ak.99762

PETITION TO REFRAIN FROM . AMENDING THE REINDEER INDUSTRY ACT

We. the undersigned hereby support the 1937 Reindeer Industry Act as written. The
Reindeer Act was intended to ‘establish and mamtain for the said natives o f Alaska a self-
sustaining economy by acquiring and organizing for and an ochad -m <= natives a
reindeer industry or business...by preserving the native character o f the said industry or
business thus established.* There is now an attempt to amend the original aa to open the
ownership ofreindeer to non-Nauves. We the Undersigned are opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of
Interior to oppose amendments to the Reindeer Aa of 1937.

Date Printed Name Signed Name Address
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PLEASE RETURN DY Jan. 5, 1394

return this petition to: Reindeer Herders Association P 0. Box 948 Nome, .Ak.99762

PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

We. the undersigned hereby support the 1937 Reindeer Industty Act as written. The
Reindeer Act was intended to "establish and maintain for the said natives o f Alaska a self-
sustaining economy by acquiring and organizing for and on behalfo f said natives a
reindeer industry or business...by preserving the native char.K to*ofth: said industry or
business thus established." There is now an attempt to amend the original act to open the
ownership ofreindeer to non-Natives. We the Undersigned arc opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of
Interior to oppose amendments to the Reindeer Act of 1937.

Date Printed Name Signed Name Address
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please RETURN BY Jan. 5, 1994

return this petition to: Reindeer Herders Association P.0. Box 948 Nome, .Ak.99762

PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

We, the undersigned hereby support the 1937 Reindeer Tndustiy Act as written. The
Reindeer Act was intended to 'establish and maintain for the said natives o f Alaska a scif-
sustaining economy by acquiring and organizing for and on behalfof said natives a
reindeer tndustry or business by preserving the native rba*7 <r.-r ¢>f i- said industry or
business thus established.” There is now an attempt to amend the original aa to open the
ownership ofreindeer to non-Natives. We the Undersigned are opposed to any such
amendments and urge Congress, our congressionai delegation and the Secretary of
Intenor to oppose amendments to the Reindeer Aa of 1937,

Printed Name Address
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PLEASE RETURN BY JAN.5, 1994
return this petition to: Reindeer Herders Association P 0. Box 948 Nome. Ak.99762

PETITION TO REFRAIN FROM .AMENDING THE REINDEER INDUSTRY ACT

We, the undersigned hereby support the 1937 Reindeer Industry Act as written. The
Reindeer Act was intended to "establish and maintain for the said natives of Alaska a self-
sustaining economy by acquiring and organizing for and on behalfof said natives a
reindeer industry or business by preserving the native character r-i «¢ said industry or
business thus established." There is now an attempt to amend the original act to open the
ownership ofreindeer to non-Natives. Wc the Undersigned a e opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of
Interior to oppose amendments to the Reindeer Act of 1937,

Date Printed Name Signed Name Address
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Signed/Date * Printed Name Address
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PLEASE RETURN BY Jan. 5, 1994

return this petition to Reindeer Herders Association P 0 Box 948 Nome. .Ak.99762

PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

We. the undersigned herebv suopoit :hc 1937 Reindeer Industry Act as written. The
Reindeer Act was intended io 'establish and maintain for the said natives of Alaska a self-
sustaining economy by acquiring and organizing for and on behalf o f said natives a
reindeer industry or business by preserving the native chnnctrr m »mnid industry or
business thus established ' There is now an attempt to amend the original act to open the
ownership of reindeer to non-Natives We the Undersigned arc opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of
Interior to oppose amendments to the Reindeer Act of 1937.

Date Printed Name Signed Name Address
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PLEASE RETURN BY Jan 5,

1994

pe. 2. Reindeer Act Petition

Date Printed Name Signed Name Address
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PLEASE reTurRN BY Jan. 5, 1994

return this petition to Remaeer Herders Association P 0 Box 948 Nome. Ak.99762

PETITION TO REFRAIN FROM .AMENDING THE REINDEER INDUSTRY ACT

We. tue undersigned hereov succor: the 1937 Reindeer Industry Act as written. The
Reindeer Act was intended to establish and maintain tor the said natives of Alaska a seif-
sustaining economy by acauinng ana organizing for and on behalfo f said natives a
reindeer industry or business ov preserving the native character o f the said industry or
business thus established " There is now an attempt to amend the original act to open the
ownership of reindeer to non-Natives We the Undersigned are opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of
Interior to oppose amendments to the Reindeer Actof 1937,

Date Printed Name Signed Name Address
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PLEASE RETURN BY Jan 5, 1994

pg. 2. Reindeer Act Petition

Date Printed Name Signed Name Address
DI/
1 [3/33/qg f,.y t(ot tK avem T
\2sGDec9l gtri Il KAT&ATM JuTrt,
13,.-)7 i~C *70,-|-/i r 7 CAVAR
14, Dan.- = ,-n Al.Yr ['U 'liuj HK <997:
[ ] 'l A* x>
\5.ij -27'?? qgm /'dt/gy e AL-. JJ-L ym <
pT>6 |f
16 JI- i P..S?julJE=iS. d& -d? /- _ EF»rRy

20./3.-11 -9 2 £& /13 uMuldrf UJto ~ hkmsfj Sox <rrh/,~ +

2A./1E-?7797 ChrLsfhcclLos Ch'lLrdi™/j™u

izA$/1?73?3 i&x.e A & rrtf}zC*\Jc j*bvri*:
23. iZ-"1 'Y *3 J fsit-clru 5 "O ~sh-— - tir(A-:~&-V a'>
24 r/ f2AJ S U F A)fc-U*6 u f< /o C " Jjg~hcxLjr-gn

25. A [*\. Tyrolc{S e [A» A £ 11 IM
2671 x 1-~?2T [T <>2 arr-si2 0330 ,i¢ oo y»V T NMZ
-1 [3-7¢7-73 _ rrtw fdnauxitm___ Ofo"/if-., A O~ .rv.Yi- 6t, *A--2F,
IS. /J-J7-93 IW v A ./ i O 3rvy ' #> </, ) T*?2??2
29.thjn tA dijL". . tk h M u k dA JS 2z il

30| 2/2*%?/ ;=8/™pl/Zj 5/VaJ™L Meru+ \Xg~J< fo&yCl tt,n".,4/e "1*¥1737



PLEASE RETURN BY Jan. S, 1994

pg. 3 Reindeer Act Petition
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PUEASE RETURN BY Jan 5, 1994

pg. 2. Reindeer Aa Petition

Date Printed Name Signed iName Address
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PLEASE RETORN BY Jan. 5, 1994

return this petition to Reindeer Herders Association P 0 Box 9*8 Nome. .Ak.99762

PETITION TO REFRAIN From .AMENDING THE REINDEER INDUSTRY ACT

We. the undersigned nereov support the 1937 Reindeer Industry Act as written. The
Reindeer Act was intended to 'estaolisn and maintain for the said natives of Alaska a self-
sustaining economv ov acouinng and organizing for and on behalfof said natives a
reindeer industry or business ov preserving the native charade said industry or
business thus established ' There is now an attempt to amend the original act to open the
ownership of reindeer to non-Natives We the Undersigncc arc opposed to any such
amendments and urge congress, our congressional delegation and the Secretary of
Interior to oppose amendments to the Reindeer Act of 1937

Date Printed Name Signed Name Address
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PLEASE RETURN BY Jan 5, 1994

pg. 2. Reindeer Act Petition

Date Printed Name Signed Name Address
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return this petition to Reindeer Herders Association P 0 Box 948 Nome. Ak 99762

PETITION TO REFRAIN ROM AMENDING THE REINDEER INDUSTRY ACT

We. the undersigned hereby succon the 1937 Reindeer Industry Act as wntten  Tne
Reindeer Act was intended to 'establish and maintain for the said natives of Alaska a seif*
sustaining economy by acquiring and organizing for and on behalfo f said natives a
reindeer industry or business bv preserving the native character of the said industry or
business thus established * There is now an attempt to amend the original ac: to open the
ownership ofreindeer to non-Natives We the Undersigned are opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of
Intenor to oppose amendments to the Reindeer Act of 1937

Signed/ Date
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return this petition to Reinaeer Herders Association P 0 Box 948 Nome. Ak.99762

PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

We. the undersigned hereov suooort the 1977 Reindeer Industry Act as written. The
Reindeer Act was mtcnced ro establish ana maintain for the said natives of Alaska a self-

sustaining economy ov acauinnu and organizing for and on behalfof said natives a
reindeer industry or business bv preserving the native character o f the said industry or
business thus established ' There s now an attempt to amend the original act to open the
ownership ofreindeer to non-Natives We the Undersigned are opposed to any such
amendments and urge Congress, our congressional delegation and the Secretary of
Interior to oppose amendments to the Reindeer Act of 1937

Date Printed Name Siened Name Address
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We. the undersigned hereov succort the 1937 Reindeer Industry Act as written,

Tnc

Reindeer Ac: was intended to establish ana maintain for the said natives of .Alaska a seif-
sustaining economy by acouinr.g and organizing for and on behalfo f said natives a
reindeer industry or business ov preserving tne native character o f the said industry or
business thus established " There :s now an attempt to “mend the onginai act to open the
ownership of reindeer to non*Natives We tne Undersigned are opposed to any such
amendments and urge Congress, our congressional delegation and thi itcrctary of

Interior to oppose amendments to the Reindeer Ac:of IV37
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return this petition to: Reindeer Herders Association P 0 Box 948 Nome, Ak.99762
e PETITION TO REFRAIN FROM .AMENDING THE REINDEER INDUSTRY ACT
'S>KI
Ipv
“Vllu. We, the undersigned hereby support the 1937 Rcinaeer Industry Act as written  The
;;&%/«0 Reindeer Act was intended to "estachsh ano maintain for the said natives of .Alaska a self-
Y sustaining economy by acquiring 3nd organizing for and on behalfof said natives a
KOO reindeer industry or business ,.by preserving the native character o f the said industry or
-C business thus established." There is now an attempt to amend the original act to open the
- 0C**0* ownership of reindeer to non-Natives. Wc¢ the Undersigned are opposed to any such
ook amendments and urge Congress, our congressional delegation and the Secretary of
fntcnor to oppose amendments to the Reinaeer Act of 1937
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return tbs petition to; Reinaeer Herders Association *0

PETITION TO REFRAIN FROM AMENDING THE REINDEER INDUSTRY ACT

wZC

We, the undersigned hereby suoport the 1037 Reindeer Industry Ac: as written  Tho

%
ng* Reindeer Act was intended to 'estaolisn anu maintain for the said natives of Alaska a self-
e sustaining economy by acquiring ann organizing tor anc Seenaif or'said natives a
reindeer industry or business Efr-*:vsii.. me native t1the SUU nuustr\jJA." s'
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

CASE NO, A94-0245 CV (JWS)

BRIEF OF THE PLAINTIFFS IN SUPPORT OF
THE ENTRY OF SUMMARY JUDGMENT IN THEIR FAVOR



TABLE OF CONTENTS

INTRODUCTION....cciiiiiiiiiiiie 1
THE STANDARDS APPLICABLE TO MOTIONS FOR SUMMARY JUDGMENT .. 3
THIS COURT SHOULD REVERSE THE DECISION OF THE IBIA THAT THE

REINDEER ACT TOTALLY BANS THE COMMERCIAL OWNERSHIP OF REINDEER
BY NON-NATIVES IN ALASKA. REGARDLESS OF THE ORIGIN OF THE REINDEER

.................................................................................................................................... 4
A Standard of JudiCial REVIEW..........uuuuiiiiiiiiiiiiii e 4
B. The IBIA’s Interpretation of the ReindeerAct as TotallyBanningNon-Native

Entry into the Reindeer Industryin Alaska,Regardless  of theSource of the
Reindeer INVoIved, IS EITONEOUS  coeiieiii ettt 5

1 Under the plain and unambiguous language of 25 U S.C. § 5Q0, the
importation of live reindeer by non-Natives into Alaska is net prohibited.

.......................................................................................................... 5
2. Even if the language of 25 U.S.C. § SO0 were less than plain, the
section should be strictly construed in favor of Mr. Williams 7
3 That 8§ 500i does not prohib;t the purchase of reindeer that are not

descendants of Alaska reindeer, follows from the principle that where a
statjte forbids certain things, it is to be construed as excluding from its

effect all things not expressly mentioned ...........cccooeeevvviiiiiciiinieneennns 9

4, This is not one of the "rare cases" in which the literal application of § 500i
will produce a result demonstrably at odds with the intention of the

Araf S n

a. The language of the Reindeer Act cannot be interpreted as
prohibiting the importation by non-Natives of reindeer having no

prior connection with Alaska.........ccccoooeeeviiiiiiiiii e, 1

b. Nothing in the Reindeer Ad or the legislative history supports the
conclusion that it was Congress' intent to ban the importation by
non-Natives of live reindeer, where those deer have no
connection with the reindeer purchased by the Government or
owned by Natives in Alaska ..........cccccvvvviiiiiiiieeecccee, 12



@ That the entire reindee' ndustry in Alaska be permanently
and exclusively Native-owned is not a purpose of the
Reindeer ACt ..o, 13

2 Even if a purpose of the Act were that the entire reindeer
industry in Alaska be permanently and exclusively Native-
owned, it was not Congress’ intent to include in the Act a
total ban on the ownership by non-Natives of non-Alaska
reindeer as one of the means fcr accomplishing the Act's
PUIPOSE ittt ee e e e e ettt ee e e e e e e e e eeeeaeeeeeannes 17

C. The Area Director's interpretation, that the Reindeer Act does net
prohibit the importation of foreign deer by non-Nalives, is not in
conflict with the Department of Interior's initial or any previous
|00 X714 L0 o F PP 25

d Even if one could conclude that a prohibition on the purchase of
foreign deer by non-Natives in Alaska was a possible
interpretation of the Reindeer Act, that interpretation should not
be adopted because the IBIA made no findings of tact that the
opposite interpretation would thwart the purpose of the Reindeer
AT e 27

No basis exists for concluding that Congress reserved the entire reindeer

industry to the NatiVES ........cooiiiiiieeec e 29
a The Reindeer Act cannot be interpreted as creating a reservation
for Natives inAlaska........cccccvieeiiiiiiiice e 28

b. Even if Congress had intended to reserve the reindeer industry
in Alaska for non-Natives, Congress lacked the power to do so

31

The IBIA's Interpretation of the Reindeer Industry Act Violates the Equal
Protection Component of the Due Process Clause of the Fifth
A 2 0= g o 3101 o | A 35

The IBIA’s Interpretation of the Reindeer Act Deprives the Plaintiffs of
Their Rights under the Privileges and Immunities Clause of Article IV. §

The IBIA's Interpretation of the Reindeer Industry Act Violates Plaintiffs’
Fundamental Rights to Travel and Resettlement.......................... 43



VI.

VII.

THE PLAINTIFFS ARE ENTITLED TO A DECLARATION THAT THEY ARE NOT
PRECLUDED FROM FARMING REINDEER IN ALASKAWITH REINDEER IMPORTED
FROM OUTSIDE OF ALASKA s sssss s ssssssssssssss s ssssssssss st ssssssssssssssssnsseeses <h

THE REINDEER ACT IS INVALID FOR THE REASON THAT IT VIOLATES THE

UNITED STATES CONSTITUTION oo esessessessessesseessessessessesssssessessesssessesseessessessee 45
THE IBIA ERRED IN RULING THAT THE REINDEER ACT WAS NOT
REPEALED, AT LEASE IN PART. BY THE ALASKA STATEHOOD ACT AND

45

THE ALASKA OMNIBUS A C T s sssssssssssssssssssssssssssssssssssssssssssssssssnes
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Pursuant to the Report of the Parties' Planning Meeting dated October 7. 1994, the
piair.ll..s Tncmas E. Williams, Alaska Reindeer, Inc. and the Reindeer Herders Association. Inc,
(he eafter co.lectively referred to as "Mr Williams"), hereby submit their brief in sucpcrt cf the
entry of summary judgment in their favor on all nine of the claims for relief conta reo in their
complaint in this action.

j I INTRODUCTION'

In December of *986. plaintiff. Thomas E WIlic is. a non-Native resident of Alaska,
informed the Area Director of the United States Bureau of Indian Affairs that he intended either
directi/ or through plaintiff. Alaska Reindeer. Inc. to purchase reindeer outside c. the state J
Alaska import them into the state of Alaska, and establish a private herd for commercial
purposes At the same t.me, Mr Williams requested an opinion from the Area Director as to
vrhether his proposed actions would be prohibited, restricted or regulated in any way under the
Rentier Industry Act of 1937. 25 U S C 88 500-500(n) (1988) (the "Reindeer Acf)

In January of 19e7. the Area Director responded to Mr Williams, through tne United
States Regional Solicitor. The response stated, in part, the Area Director's opinion that, "there
is nc’hrng mthe 1937 Rc-ndecr Act to protvM a non-Native such as Mr. Williams from importing

ive remdeer from outside of the Stale of Alaska and raising them within the Slate as either a

hobby or a business*

The statements set out in this introduction ore drawn from the aiegations
contained in paragraphs 6 through 24 of the complaint w4h minor qualifications, an of these

a-iogarcns were admitted by defendants. Bruce Babbitt and N.les Cesar (the "federal
de'tncints”). and mtcrvencr-defendant. Kawcrak Re ndeer Herders Association ("Ka.verak')
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On March 19, 1987, Mr Williams reposed to the Area Director that he had imported 19
reindeer from Canada. He oidted that the reindeer were owned by plaintiff, Alaska Reindeer,
Inc

In 1989, the Area Director requested the Regional Solicitor u ‘econsider his opinion of
January of 1987 concerning the interpretation of the Reindeer Act as it applied to the plaintiffs’
importation of reindeer to Alaska On May 11, 1985 the Regional Solicitor responded to this
request, stating, in part, "we remain unpersuaded of the necessity for revision of our prior

| opinion."

In March of 1S90, Mr. Williams imported an additional 179 reindeer from Canada In
August of 1991, Mr Williams reported that Alaska Reindeer, Inc. owned 248 reindeer.

In 1991. an unincorporated association calling itself the "Reindeer Herders Association,"

j which was alleged to be an association of 17 Alaska Native reindeer herders whose herds are
located on cr near the Seward Per nsula. filed suit against the Area Director, challenging his
interpretation of the Reindeer Act as described in the preceding paragraphs. Remdeer Herders
Association v. Cesar. No. A91-511 Civ. (D. Alaska). Thereafter, the Reindeer Herders
Association agreed to pursue an administrative appeal to the Department of Interior Board of
Indian Appcats (the "I8IA"), and on June 8.1992, the RHA filed a notice of appeal before the
IBIA. On July 28.1992. Mr. Williams filed a motion to intervene in the appeal to the IBIA, which
motion was gnnted by the IBIA

On November 19.1992. the IBIA issued a wntten opinion in the case. Reindeer Herders
Association  Juneau Area Director. Bureau of Indian Affairs. IBIA 92-182-A. 23 IBIA 28.
November 13.1992 In its decision, tne IBIA reversed the decision of the Area Director and held
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that Congress intended to reserve the reindeer industry exclusively to Natives and to exclude
non-Natives from the industry.”
Il. THE STANDARDS APPLICABLE TO MOTIONS FOR SUMMARY JUDGMENT

Rule 56(c) of the Federal Rules of Civil Procedure allows a party to obtain judcrr.e-.. by
showing there are no genuine issues of material fact appropriate for trial and that tne moving
party is entitled tojudgment as a matter of lav; The non-moving party must do more man state
specific facts showing there is a genuine factual dispute, but must produce evidence cn ever/
essential element of its case

(Aj complete failure cf proof concerning an essential element of the non-moving

party's case necessarily renders all other facts immaterial. The moving party is

entitled to judgment as a matter of law"” because the non-moving party has

failed to make a sufficient showing cn an essential element of her case with

respect to which she has the burden of proof.

Celotex Corp v Catrctt. 477 U S. 317. 323. 106 S. Ct 2548. 91 L.Ed 2d 265 (1566) (citing
Rule 56).

Moreover, the non-movmg party must do more than assert the existence cf a Liable and
material issue of fact or provide only a scintilla of evidence on its version of the asserted tnable,
material issue. (T) here is no issue for trial unless there is sufficient evidence favoring the r.cn-
moving party for a jury to return a verdict for that party.” Anderson v. Liberty Lobby. 477 U S.
242.249.106 S. Ct. 2505, 91 L Ed 2d 202 (1986). (citing First National Bank ofArizona v. Cities

Service Co., 391 U.S. 253, 268-89. 88 S. Ct. 1575, 20 L Ed.2d 569 (1968), rehearing denied

393 U S. 901 (1968))
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[, THIS COURT SHOULD REVERSE THE DECISION OF THE IBIA THAT THE
REINDEER ACT TOTALLY BANS THE COMMERCIAL OWNERSHIP OF REINDEER
BY NON-NATIVES IN ALASKA, REGARDLESS OF THE ORIGIN OF THE REINDEER
A. Standard of Judicial Review

The IBIA held that the "Reindeer Act must be construed to prohibit non-Native entry into

the reindeer industry in Alaska, regardless of the source of the reindeer involved™ r.emdeer

Herders Association v. Juneau Area Director, Bureau of Indian Affairs. IBIA 9MS2-A.

November 13,1592, 23 IBIA 59 (hereafter 23 IBIA ). Thus, the IBIAS determination was

an act of statutory interpretation. It is well-settled that the interpretation of statutes including

those which govern administrative agencies, is a question of law that is determinable by the
judiciary Pascuatv. O'Shea. 421 F.Supp 80 (D Hawaii 1976). The reviewing court is not
bound by an administrative interpretation and application of a statute, even if long standing, but
is free to substitute its own judgment fcr the judgment or conclusion of the agency. Folsom v.
Pearsall. 245 F 2d 562 (9th Cir 1957). Brannan v. Stark. 185 F 2d 871, 87 U.S. App D C. 388
(D.C. Cir. 1950). affirmed 342 U S. 451, 72 S.Ct. 433. 96 L Ed. 497 (1952). Any administrative
efforts to either enlarge or restrict the application of a statute are subject to dose judicial
scrutiny. Cetcbrczzo v. Kilborn, 322 F.2d 166 (5th Cir. 19C3). In reviewing questions of law,
tho standard of review is the complete substitution of the courts judgment; the substantial

evidence test, manifest error doctrine, and rational basis test are not applicable.
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B. Tho IBIA % Interpretation of the Reindeer Act as Totally Banning Non-Native
Entry into the Reindeer Industry in Alaska, Regardless of tho Source of the
Reindeer Involved, Is Erroneous

1. Under the plain and unambiguous language of 25 U.S.C. 8500i, tho
importation of live reindeer by non-Natives into Alaska is not
prohibited.

ihe fundamental rule of statutory construction, to which all other rules are subordinate.
is to ascertain art'l if possible, give effect to the intention or purpose of the legislature as

expressed in the statute The intention of the legislature is to be ascertained primarily frcm the

language used in the statute. 2A Sands. Sutherland Statutory Construction 46 ot at p.SI (5th

Ed 1992) (hereafter "Sutherland‘). Where the language of the statute is plain and

unambiguous, there is nn occasion for construction. US. Vv Public Utilities Commission cfCal..
345 U.S. 295. 73 S.Ct. 706, 97 L.Ed. 1020, reh_den. 345 U.S. 961. 73 S Ct. 935, 97 L.Ed.
1330 (1953) This is true even though other meanings of the language employed cculd be
found. Compare Sutherland. s46.01 at p 83.

The provisions of 8SOO0i are plain and unambiguous:

Live reindeer in Alaska, and the increase thereof, acquired bv the
Secretary.of theloterior pursuant to this subchaoter. and live reindeer in Alaska,
and the increase thereof, owned by the said natives of Alaska or corporations
asSQfiiallQns*Qf Qther_Qrganizations of said natives, however acquired, shall not
be sold or transferred, by descent, devise, or in any other manner whatsoever,
to anyone other than the said natives of Alaska, the United States for and on
behalf of said natives, or corporations, associations, or other organizations of
said natives, except with the consent in writing of the Secretary of the Interior cr
his duly authorized agent, stating that such consent is given upon the condition
that the reindeer, and any increase thereof, sold or otherwise transferred with
said consent, shall either be butchered in the Territory of Alaska within thirty
days or shipped out of said Territory and never brought back alive into said
Territory, (emphasis added)
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Thus, while 8§ 500i clearly prohibits the purchase by a non-Native in Alaska of reindeer that were
physically located within the Territory of Alaska at the time the Reindeer Act was passed, that
section just as clearly does not prohibit the purchase by a non-Native in Alaska of reineesr that
were neither physically located within the Territory of Alaska at the time the Reindeer A:t was
passed, nor later descended from animals that were.

The IBIA acknowledges that the Reindeer Act does not prohibit the purchase :y Mr.
Williams of such reindeer: "(N]o provision in the Reindeer Act explicitly prohibits the inr.rcrtation
of reindeer into Alaska or explicitly precludes a non-Native from entering the reindeer business,
using imported reindeer." 23 IBIA 51 However, the IBIA then declares, incons.stently v. th this
acknowledgment, that the legislative history of the Reindeer Act "created" an ambiguity
regarding what reindeer are cov~,ed in the prohibition against purchase by non-Nat.ves in
Alaska:

The Board cannot agree with the Regional Solicitor's statement that

"there is no particular ambiguity on the face of the [Reindeer Act]" There is

neither a specific prohibition of, nor a specific allowance of, importation of foreign

reindeer for commercial purposes. The lack of any explicit provision concerning

this matter, in the face of the overall purpose expressed in the Act, creates a

significant ambiguity. To resolve this ambiguity, it is both appropriate and

necessary to employ the principle discussed.
23 IBIA 67. The "principle discussed" that the IBIA was referring to was a rule of statutory
construction governing the interpretation of statutes enacted for the benefit of Indians. 23 IBIA
62.

However, in reaching to other principles of statutory construction to create an ambiguity

where none exists, the IBIA was in error. An ambiguity in a statute cannot be created by
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dissecting parts and words of the statute and then applying various canons of construction. See
Sutherland, 846 05 at p 103.

Because &500i is unambiguous in prohibiting only the purchase by non-Natives in
Alaska of live reindeer and their increase that were (a) acquired by the Secretary or (fc) owned
by natives of Alaska, this court need not and. indeed, should not, reach for any principles of
statutory construction to "give effect to the intention and purpose of’Congress in passing the
Reindeer Act For this reason, the IBIA decision interoreting the Reindeer Act as prohibiting
Mr. Williams and other non-Natives in Alaska from owning reindeer from any source snculd be

reversed

2. Even if the language of 25 U.S.C. 8500i were less than plain, the
section should be strictly construed in favor of Mr. Williams.

It is a fundamental rule in the construction of statutes that penal statutes must be
construed strictly in favor of the persons sought to be subjected to their operations Yates v.
U.S., 354 U.S.298. 77 S Ct 1C64.1L.Ed.2d 1356 (1957); Sutherland, 8£9.03 at p 102. The
rule of strict construction means that such statutes will not be enlarged by implication beyond
the fair meaning of the language used, or what their terms reasonably justify, and will not be
held to include offenses and persons other than those which are clearly described and provided
for. although the court in interpreting and applying particular statutes may think Congress should
have made them more comprehensive. Bouie v. CityolColumbia. S.C.. 378 U S 347. 84 s.ct.
1697, 12 L.Ed 2d 894 (1964); s&q alSfi Sutherland, 859 03 at 102-105.

Section 500i of the Reindeer Act is a penal statute. Penal statutes are all statutes that

command or prohibit certain acts and establish penalties for their violation See Sutherland.

OPENING BRIEF OF PLAINTIFFS
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8859.01 -59 02 at pages 91-98. Section 50Ci prohibits any form of sale or transfer of ownership
of certain reindeer to non-Natives in Alaska:

Sales or other transfers of said reindeer, if made without the consent in writing

herein required, or, although made with said consent, if followed by failure to

comply with the condition therein required, shall be null and void, and shall net

pass any title to or right to possession of any reindeer or increase thereof

Any willful violation pf the provisions of this section bv any vendee or oth;'

transferee shall be punishable bv a fine of not more than S500: (emphas.s

added)
In other words, as the means of enforcing the ban on the purchase by non-Natives in Alaska of
certain reindeer, 8500i provides for forfeiture of any title acquired in contravention cf its
provisions and fcr the imposition of a criminal fine

If there is fair doubt ps to whether the act charged is embraced in a prohibition, that
doubt is to be resolved in favor of the person against whom enforcement of the statute is
sought. Sutherland, 859 03 at p. 104. Here, there is not even fair doubt as to whether the
purchase by Mr. Williams of reindeer in Canada is an act embraced in 500fs prohibition
against the sale or transfer of live reindeer to anyone other than Natives in Alaska

Under the fundamental principles governing the construction of penal statutes set out
above, the IBIA was wrong to expand the coverage of 8500i to the importation by ncn-Nstives
of reindeer that are not descendants cf the reindeer physically located within the Territory of

9

Alaska at the time the Reindeer Act was passed. Given that the iBIA was in error in its

interpretation of the statute, this cojrt should reverse the IBIA and declare that such activities

are not prohibited by the Reindeer Act.
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3. That 8500i does not prohibit tho purchase of roindeer that arc not
descendants of Alaska reindeer, follows from the principle that
where a statute forbids certain things, it is to be construed as
excluding from its effect all things not expressly mentioned.

The maxim, cxpressio unius est exclusio alterius, :S applicable in the construction arid
interpretation of statutes when the intention of the lawmaking body is not otherwise dear.
Sutherland. 847 23 at 216. Here, 8500i carefully and fully describes two categories of reindeer
that non-Natives in Alaska are prohibited frcm purchasing: (a) government-owned reindeer and
their descendants, and (b) Alaska Native owned reindeer and their descendants. Tnus. the
express mention of the foregoing two categories excludes all other categories not mentioned,
including the category of rendeer purchased in Canada, which no one argues could have been
descended from reindeer purchased by the Secretary of the Interior or owned by Natives in
Alaska. Sutherland, 847 23.

The IBIA apparently believes that the foregoing maxim shojld not be applied in this case
because Congress may not have had the importation of non-Alaska reindeer within its
contemplation at tne time it adopted &500i. Sec. 23 IBIA 67. However, itis absurd to believe
that Congress was unaware that other reindeer could be imported to Alaska, given that
Congress expressly acknowledged that the source of all of the reindeer in Alaska at that time

was through importa'ion of reindeer from outside of Alaska:

To save them (the Eskimos of Northwestern Alaska]. 1,280 reindeer were
imported from Siberia between the years 1892 and 1902.

H R. Rep. No. 1188 at 1.
Congress is fully capable of stating a blanket prohibition of impermissible conduct in

unqualified terms. See. e g the Marine Mammal Protection Act. 16 U.S C. 81372, which,
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subject to certain specific exceptions, including an exemption for Alaska Natives, makes it
unlawful for any person to take any marine mammal on the high seas. If Congress had intended
there to he an absolute blanket prohibition on the purchase of reindeer by non-Natives in
Alaska, regardless of the source of the reindeer, itwould have been simple fcr Congress to craft
such language. Iri fact, 8500i would be much simpler and considerably shorter if the detailed
language qualifying the phrase. "Live reindeer,” were omitted.

In interpreting 8500i to have exactly the same meaning as itwould have if the quc-'ifying
language were omitted, the IBIA ignored the important rule of statutory construction that effect
must be given to the whole statute and every part thereof so that no part will become
inoperative. Federal Aviation Administration Administratorv. Robertson, 422 u.s. 255, ss s.ct.
2140. 45 L.Ed.2d 164 (1975); see also Sutherfand. s46.06 at pages 119*120. A corollary of this
rule of statutory construction is that Congress understood the meaning of the words it used and
that it intended to use them. US v. Goldenberg. 168 u.s 95,18 s.Ct 3. 42 L.Ed. 394 (1987);

also Sutheﬂand, 845.05 at p. 23. Congress must be presumed to have meant something
by the many lines of text in 8500i that qualify the words, "Live reindeer."

The fact that Congress may not have foresee: all of the consequences of a statutory
enactment is not a sufficient reason for refusing to give effect to its plain meaning. Union Bank
v. Wolas, 502 U.s. 151,112 S.Ct 527,531, 116 L.Ed.2d 514, (1991), citing Toibb v. Radloff,
501 U S. 157, 111 s.ct.2197,_ 115 L.Ed.2d 145 (1991). Thus, even if Congress
did not have within its contemplation the importation of non-Alaska reindeer at the time it

adopted 8500i, that fact is not a sufficient basis fcr avoiding the plain meaning of 8SQOi, which
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is that the purchase of non-Alaska reindeer by persons who are not Natives in Alaska is not
prohibited.
4, This is not one of the "rare cases" in which the literal application of

8 500i will produce a result d*mor-.trnbly at odds with the intention

of the drafters.

Citinn U.S. v Ron Pair Enterprises, Inc.. 489 U.S. 235, 109 S.Ct. 1026. 1031. 103
L Ed 2d 290 (1989), the IBIA pays lip service to the Supreme Court's oft-repeated
pronouncement that "[t]he plain meaning of legislation should be conclusive, except in the “rare
cases (in which] the literal application of a statute will produce a result demonstrably at cdds
with the intention of the drafters.”” 23 IBIA 68. However, the IBIA then completely ignores the
stricture by summarily concluding, without any basis, and contrary to the determination of the
Juneau Area Director, that reading 8500i as permitting non-Natives in Alaska to import reindeer
having no previous connection with Alaska would produce a result that is "demonstrably at odds
with the intention of the drafters.”

a. The language of the Reindeer Act cannot be interpreted as
prohibiting the importation by non-Natives of reindeer
having no prior connection with Alaska.

The f.st difficulty with the IBIA's analysis in support of its conclusion that the literal
application of the Reindeer Act should not prevail is that the IBIA glosses over the need to
identify some specific words, phrases or sentences in the Reindeer Act "hat the IBIA believes
should be read to mean, "No non-Native in Alaska shall purchase and bring into Alaska live
reindeer, regardless of the origin of said reindeer.” The U S. Supreme Court, in U.S v. Ron Pair

and other cases has recognized that in certain circumstances one can depart from the literal

meaning of the words of the statute. However, the Supreme Court has never permitted what
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the IBIA has done here, which is to insert an entirely new provision into tfv legislation without
even attempting to fit that provision within a possible meaning of the language of Ihe legislation.

As noted above, the IBIA acknowledges that "[n]o provision in the Reindeer Act explicitly

| prohibits the importation of reindeer into Alaska or explicitly precludes a non-Nstive from
entering the reindeer business, using imported reindeer."J 23 IBIA 51. The IBIA then asserts
that this fact is "an interpretation” of the Reindeer set. notes that it is not an "unreasonable"
interpretation, and concludes that Kawerak’s interpretation, which is, apparently, that there is
a provision in the Reindeer Act that prohibits the importation of reindeer into Alask2 is both
reasonable and supported by the statutory language and the legislative history. However, the
IBIA never even suggests which provision in the Reindeer Act it believes can be read as making
it a crime for a non-Native to import reindeer into Alaska.

b. Nothing in the Reindeer Act or the legislative history
supports the conclusion that itwas Congress’intent to ban
the importation by non-Natives of live reindeer, where those
deer have no connection with the reindeer purchased by the
Government or owned by Natives in Alaska.

Having avoided the first task of statutory interpretation, which is to examine the words
of the statute itself, the IBIA proceeds to a discussion of the purpose and intention of the
drafters of the statute. In this discussion, the IBK concludes that Congress intended to prohibit
non-Natives in Alaska from ever owning any live reindeer, even if the reindeer are purchased

outside of Alaska and have no connection with Alaska. As will be shown in the following

discussion, here. too. the IBIA’s analysis is deeply flawed.

At a later point in its opinion, the IBIA specifically held that § 5CQi is inapplicable
to Mr. Williams because "by its terms it is applicable only to reindeer owned or sold by the
United States, Natives, or Native organizations." 23 IBIA 69.
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(1) That tho entire reindeer industry in Alaska be
permanently and exclusively Native-owned is not a
purpose of tho Reindeer Act.

The IBIA begins its analysis of discerning Congress' purpose and intent in passing the

Reindeer Act with an examination of 8500, which is entitled "Purpose.” Regaiding this section,

j; IBIA acknowledges that.

Itis arguable ... that the "reindeer industry"” with which 8500 is concerned is r.ct
the entire reindeer industry in Alaska, but only the industry which the Act creates
for Natives. Under this interpretation, a non-Native reindeer industry, parallel to
the Native industry, might exist in Alaska without offending 8500.

23 IBIA 51-52. However, by ignoring one phrase of 8500, and inaccurately quoting anc’her out
of context, the IBIA misses that the plain meaning of 8of 500 is that Congress was concerned
with creating and preserving for the Natives only 3 reindeer industry, which industry may exist
along side of a non-Native industry. Section 500 states

Section 500. Purpose

A necessity for providing means of subsistence for the Eskimos and other
natives of Alaska is hereby declared to exist. Itis also declared to be the policy
of Congress, and the purpose of this subchapter, to establish and maintain for
the said natives of AJaska a self-sustaining economy by acquiring and organizing
for and on behalf of said natives a reindeer industry or business, by encouraging
and developing native activity and responsibility in all branches of the said
industry or business, and by preserving the native character of the said industry
QLbusiness thus established, (emphas.s added).

On page 51 ofits opinion, the IBIA inaccurately quotes the phrase "the said industry or business
as Mhfi industry.” 23 IBIA 51. The omitted word, "said,” is important. Congress' avowed

purpose was not in preserving the Native character of Ike entire reindeer industry in AJaska but.

rather. ? reindeer industry.
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Strictly on the basis of its misquoting of 8500, the IBIA wrongly declared that E£00 was
ambiguous as to whether Congress was concerned with he preservalion of 3 reindeer industry
in Alaska or Uig reindeer industry in Alaska? Having made such a flawed declaration of
ambiguity, the IBIA then referred to 8500i, purportedly to resolve the matter

Section 500i. however, dees not resolve the ambiguity. The full phrase re'srred tc by
the IBIA from &500i is. "for the purposes of preserving the native character of the remcee*
industry or business in Alaska and effectuating the other purposes of this subchapter™ Itis
impossible to discern from this section whether Congress was referring to [hfi reindeer industry
cr business that Congress intended to establish and maintain for Natives in Alaska, cr whether
Confess was referring to the entire reindeer industry or business in Alaska, then and for all
time. Moreover, because the phrase concludes with the words, "and effectuating the other
purposes of this subchapter,” it strongly suggests that in its use of the phrase "preserving the
native character of the rehdeer industry or business.” Congress intended nothing more than a
reference back to the statement of purpose in 8500. whirh was to acquire and organize "for and
on behalf of said natives a reindeer industry or business."

Continuing its discussion of 8500i, the IBIA acknowledges that the "principal thrust of

the section is to impose restrictions upon the alienation of Native and Government-owned

In this discussion, the IBIA draws a distinction that makes no practical difference:
"It is conceivable that the industry could be Native in character even though not exclusively
Native." 23 IBIA 52. However, to ask whether Congress intended to require preservalion of the
Native character of the entire industry in Alaska, or whether Congress intended the reindeer
industry in Alaska to be exclusively Native, is to simply restate the same question. Thus, the
IBIA's analysis beginning at page 54 of its opinion is realty a continuation of its analysis of
whether Congress’purpose in passing the Reindeer Act was to require that the entire reindeer
industry in Alaska be permanently and exclusively Native.
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reindeer.” 23 IBIA 54. Yet, despite this acknowledgement, the IBIA concludes that Congress
must have meant to include all reindeer in the scope of the section, and implicitly reaches such
a conclusion by ascribing to Congress factual findings that Congress never made or alluded to.

The IBIA correctly not s that the purpose of the post-transfer restrictions in 8500i was
"to preclude the re-emergence of a non-Native reindeer industry descended from reindeer
purchased from Natives™ 23 IBIA 54. However, the IBIA then asserts that "there would seem
to be little point to these detailed restrictions >f they could so easily be circumvented with
imported reindeer™ and “the extent to which the Nati/e reindeer industry would be adversely
affected by ncn-Native commercial reindeer operations does not depend upon the source of the
reindeer with which the non-Native operations are launched”™ In these assertions, the IBIA
ignores its own statement uf the purpose of 8500i as being "to preclude the re-emergence of
a non-Native reindeer industry descended from reindeer purchased from Natives" Importirg
reindeer that are not descended from reindeer purchased from Natives does not circumvent the
detailed restrictions, and launching non-Native commercial reindeer operations with imported
reindeer hr *nothing to do with precluding the re-emergence of a reindeer industry with reindeer
purchased from Natives.

Even if this serious flaw in logic is overlooked, the IBIA%S statements suffer from the fatal
defect that the propositions that it proffers are completely unsupported by findings on the part
of Congress, the Department of the Interior, or itsown p oceedmgs The IBIA points to nothing
in the Reindeer Act, the legislative history, or the administrative record before it that explicitly

or implicitly constitutes a finding that transfer restrictions in 8500 could be 'eas’'ly circumvented
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with imported reindeer™ or that the Native reindeer industry would be "adversely affected by non-
9
Native commercial reindeer operations”™ launched with imported reindeer.

Finally, that the IBIA was wrong in concluding that Congress intended the Reindeer Act
to require the preservation in perpetuity of the rcindetr industry in Alaska as an exclusively
Native industry is belied by other provisions of the Reindeer Act itself For example. 8500a
directs the Secretary of the Interior to acauire, inter alia, reindeer he deems necessary to
effectuate the Act's purpose, but dees cat expressly mandate purchase of an non-Nat ve cwned
animals The possibility that some reindeer might remain in private non-Native cwnersnip is also
suggested by the language of 85C0b. which requires ncn-Nafives to file with the duly authorized
agent of the Secretary, declarations of ownership cfreindeer, not only at the time of the initial
implementation of the Act. but 'at any time after September 1.1937.“

Similarly. 850Cf states that the Secretary of Interior is "authorized ar.d directed to
organize and manage the reindeer industry or business provided for bv this subchapter ™ Thus,
the Secretary is directed to organize only the reindeer industry "provided for in this sub-chapter,”

which is the one to be purchased from the non-Natives. The section docs Dfll direct the

Secretary to organize and manage the entire reindeer industry in Alaska fcr all time.4

Significantly, as originally introduced by Delegate Dimond, this section of
the bill read as follows:

Sec. 6. The Secretary of the Interior is authorized and directed to
organize and manage the reindeer industry' or business provided for by this
Act. . insuch manner as to establish and maintain for said natives of
Alaska exclusively a complete and self-sustaining economy.

HR. 5126,75th Cong., 1st Scss However, in the version of the Act that was adopted into
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The foregoing provisions, which stop considerably short of a Congressional mandate to
maintain the reindeer industry in Alaska as an exclusively Native industry, are consonant with
Congress' reluctance to write a "blank check" in regard to the cost of implementing the lav/, a
reluctance which is reflected in the ceiling on authorized appropriations, and the establishment
in 8 500e of an “off-budget" revolving fund for administration of the Act While sorr.i ¢' the
statements made prior to enactment of the Act suggest that certain proponents wanted a
permanent and exclusive reindeer industry for Natives in Alaska, the depression-cra Congress
was not willing to dictate achievement of such a goal at any cost. Rather, the statute directed
the Secretary to exercise his discretion in acquiring reindeer so as to establish and maintain a
Native reindeer industry

2 Even if a purpose of the Act were that the entire
reindeer industry in Alaska be permanently and
exclusively Native-owned, it was not Congress' intent
to include in the Act a total ban on the ownership by
non-Natives of non-Alaska reindeer as one of the
moans for accomplishing the Act's purpose.

Even if the Reindeer Act and the legislative history of it cculd be read to conclude that
what Congress sought in enscting the Reindeer Act v/as the permanent exclusion “of all others
than natives from the reindeer business or industry'4in Alaska, that conclusion does not decide
tho question concerning the means that Congress intended to employ to accomplish its purpose.

For example, because a person may have the intention and purpose of getting rich does not

mean that the person intends to use ony means to accomplish that intention and purpose. Put

law, the word, "exclusively," was deleted.

Statement by delegate Dimond on the House floor. 81 Cong Rec S<1
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another way, in order to know the means that a person intends to employ to achieve a purpose,
it is not sufficient to know only the purpose
Having concluded (wrongly) that Congress' purpose for passing the Reindeer Act was
to banish forever non-Native persons from the reindeer industry in Alaska, the IBIA assumes
'that Congress must have intended to employ every conceivable means that would contribute
to the attainment of this purpose Thus, according to the IBIA, Congress must have intended
to include in the Reindeer Act a provision banning the importation of non-Alaska reindeer by
ncn-Natives in Alaska However, the legislative history instructs us that Congress did not
extend the limited restncticns in the Reindeer Act to impose a total ban on non-Native purchase
cr ownership of reindeer, regardless of the source of the deer, because of its concern that the
Reindeer Act not run afoul of the United States Constitution. Durng the debate that preceded
House passage cf the hill, the following exchange occurred
Mr. CRAWFORD Does the gentleman ready believe that we can in the
future enact legislation which wilt prevent a white man frcm owning and operating
a herd of reindeer in Alaska?
Mr DIMOND. The categorical answer to the question is "ycs," because
99 8 percent of all of the land in Alaska, and a little more perhaps, still belongs

to the United State* Government, and the Government has full right of control
of all the range.

Mr. DIMOND. Mr Speaker, if this btl passes, the Government can
control the range so that the p ews”n of the bn forbddmg white men to go back
on tne range can be lawfully tnforced without any infnngemcnt of the
Constitution
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81 Cong. Rec. 9472*73. Tot e same effect was this exchange between the Chairman of the
Committee on the Territories, Representative John E. Rankin, and Delegate Dimond in a

hearing before that committee:

THE CHAIRMAN. If we were to pass this hill and they snouid buy up the
interests of the ncnnatives in reindeer and turn them over to the natives, dees
not the bill have a clause that would prevent the non-resident or nonnative from
again embarking in the reindeer business?

MR DIMOND Yes

THE CHAIRMAN. If it does, would that be operative7 Mr. Rankin is a
better lawyer than seme of us.

MR RANKIN The Territory of Alaska from a constitutional standpoint is
in the same position as is the District of Columbia The question of States’ rights
does not intervene We have all the power in the Territory that the State
government and the Federal Government combined have in a State.

THE CHAIRMAN. It would be quite drastic to keep somebody from
go-ng there and engaging in business.

MR. DIMOND. Tne only place where reindeer can graze is on the public
domain  Nobody can use the public domain without the consent of the
Government if the Government wants to exercise its undisputed authority.
Therefore if a white man, after the passage of this hill, wanted to graze reindeer
on the public domain, he would have to get a permit from the Government to do
Sso.

MR RANKIN Of course, one cannot say to a man that he may not go
into the State of Florida and acquire and hold property; but if it is a matter of the
public domain one can be kept off it by proper restrictions. FrankJy. | do not think
you need worry about outsiders going to Alaska for the purpose of engaging in
tne reindeer business

Mr. GORDON | should .ike to invite attention to an analysis of the bill on
that point The bill in providing for the Eskimos does two things First, it buys
reindeer for Eskimos, and | do not ¢hink that it will ever be tested on
constitutional grounds, secondly, it places ce.tain restrictions on the sale of
those Eskimo-owned reindeer

OPENING Omtr Of PLAIWIfF5
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We have sufficient history of restrictions placed around the sale of Indian
properly, | believe, to stop any fears of this being tested on constitutional
grounds in that respect. Those are the only two things the bill does, (emphasis
added).
Hearing before the Committee on the Territories/House of Representatives, Seventy-fifth
Congress. Kirs: Session, on Bills Relating to the Territory of Alaska. June 15 and 22. 1237

From the foregoing exchanges, it is evident that, to the extent that the Congress
intended to preclude non-Natives from ever ~gain engaging in the reindeer business AIaska, the
means by which Congress intended to achieve such a result was through the contrci of the
public lands. Congress never intended *o impose a blanket prohibition on the ownership cf
reindeer by non-Natives i." Alaska As Mr. Rankin, who is "a better lawyer than some of us.”
noted, "one cannot say to a man that he may not go into the State of Florida and acquire and
hold property." Congress was fully aware of this limitation on Congressional action and never
intended to say to Mr. Williams or any other person that he may not go into the State of AJaska
and farm, on his own privately owned land, reindeer lawfully purchased outside of Alaska.

A closer examination of each of the excerpts from the legislative history quoted by the
IBIA reveals that, while the speakers sometimes described the purpose of the Reindeer Act as
to establish and maintain a reindeer industry that is permanently and exclusively Native, the
speakers also addressed the means that would be employed toward that purpose. In every
case that the legislative history addresses tho means to be employed in the Reindeer Act. the
means are described r>s: (1) the purchase by the Government of all nonnative-owned reindeer
and equipment; (2) the distribution of the reindeer and equipment among the Natives, and (3)

the allocation and management of the reindeer ranges to benefit and support the Native

reindeer industry Nowhere >nthe legislative history does any person ever say or suggest that
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an intended means of accomplishing the purpose of the Reindeer Act is to impose a total ban
i

on the purchase and ownership of reindeer, regardless of their source, by all except Natives in

Alaska.

The first statement of legislative history quoted by the IBIA is from the House Report:

At the present time only one solution [to the problems caused by conflicts

between Natives and non-Natives] seems practicable and that lies in the purpose

of the bill under consideration for the purchase by the Government of all

nonnative-owned reindeer and such reindeer range equipment as may be useful

and distribution of the same among the natives or the holding of such reindeer

and other property b, the Government in trust for the use of the natives. With

the permanent elimination m this manner of the nonnative owners, the problem

will be a comp, fively simple one. for then all the deer will be native deer and

the deer may be uistnbuted and the ranges allocated in an equitable manner

satisfactory to the natives [Emphasis added by the IBIA ]

23 IBIA 55. Note, the language underlined by the IBIA states. "With the permanent elimination
m this manner of the nonnative owners,. . ." Thus, while the House may have sought the
permanent elimination of ncn-Native owners of reindeer in Alaska, the House sought to achieve
that purpose only "in this manner,” that is. by purchasing all reindeer and equipment and
distributing the reindeer to the Natives or holding such reindeer in trust for the Natives. One
cannot read the phrase, "in this manner,” as referring to a complete ban on non-Native
ownership of reindeer, regardless of the source of the deer.

Similar to the House Report is the letter from the Secretary of the Interior recommending
that the bill be amended to provide that ait of the reindeer in Alaska at that time be purchased
by the Government, and not only those that are counted in co'rals or chutes. H R. Rep. No.
1188 at 5 In urging this, the Secretary articulated his view that the purpose of the bill was to
assure the reindeer iidustry "permanently to the natives of Alaska" The Secretary went even

i further and stated that the purpose would not be achieved unless "all possibility of white
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ownership be eliminated." However, the Secretary concluded by describing the means for
eliminating the "possibility of white ownership" as the purchase by the Government cf "all the
deer of a nonnative owner on a given rarge. and not only those that are run through a corral or
chute." The Secretary did ngj propose that all possibility cf non-Native ownership be eliminated
by imposing a total ban on the purchase or ownership by non-Natives of reindeer, regardless
of their source

The statements of Delegate Dimond. quoted on page 65 of the IBIA’s opinion are cf the
same nature Mr. Dimond stated that, "The purpose of the hill is to purchase all of the reindeer
of Alaska,... and that thereafter the reindeer in Alaska shall be reserved as to ownership arc
grazing for natives alone, so that ail others than natives will be excluded from the reindeer
business or industry." 81 Cong. Rec. 9471. Note, that Mr. Dimond speaks very specifically to
'the reindeer of Alaska” and the "the reindeer in Alaska." The means described by De'ega’.e
Dimond are. in fact, exactly those that are employed by the Reindeer Act (to purchase all the
reindeer then in Alaska, to prohibit any but Natives in Alaska from owning those reindeer and
their increase, and to reserve the grazing areas on the federal lands for the exclusive use of
Natives). In short, the legislative history does no! contravene, but rather supports the
interpretation of the Reindeer Act as ogl imposing a total ban on the ownership of reindeer by
non-Natives in Alaska.

It is true that Congress expressed the hope that by employing the means descnted in
the preceding paragraphs the reindeer industry in Alaska would be permanently assured to

Natives:

If we pass this hill, the result we hope will be. and 1think it will te. that as the
white Alaskan reindeer owner vanishes from Alaska the native owner and tre
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native Eskimo will be enabled to survive without the Federal Government having
to contribute to his existence.

Remarks of Rep. Green, 81 Cong Reg 9480. However, the expression of a hoped for. or even
intended consequences or results of legislation is not the same as a mandate to accomplish
those results or consequences by any conceivable means. For example, Congress may have
as its avowed purpose in passing certain legislation the eradication of poverty in America.
However, if the legislation provides for a food stamp and other similar program, it would be
wrong to interpret the legislation as. for example, also making it illegal for landlords to charge
or collect rent from people below the poverty line, even though it is undeniable that making it
illegal to charge or collect rent from poor people would be consistent with and may even further
the purpose of eradicating poverty in America.
The IBIA quotes Senator Thomas of Oklahoma, the sponsor of the bill in the Senate-
The pending bill has for its purpose the taking of title to reindeer in northern
Alaska and holding title in the Government for the benefit of the Eskimos.... It
provides further fcr the operation of the reindeer industry as a governmental
institution for the benefit of the Eskimos.
81 Cong. Rec. 4278. Here. Senator Thomas describes the employment of certain means as
being the purpose of the Reindeer Act The means that Senator Thomas describes is the taking
of title to the reindeer in Northern Alaska and holding title for the benefit of the Eskimos.
Senator Thomas dees net state that the purpose of the Reindeer Act is to prohibit non-NaUves

in Alaska from ever purchasing *eindeer outside of Alaska and importing them to Alaska

Therefore, this piece of legislative history like the others, supports the interpretation of the
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Reindeer Act as nsl imposing a total ban on non-Native ownership of reindeer, rather than the
cppos:tc interpretation urged by the IBIA.4

Finally, the IBIA refers to an excerpt of the Senate Report, which states, in par,, that the
"rehabilitation of the Eskimo started in 1892 can be safeguarded and continued only if complete
ownership of deer and control of the range is again established in the natives or in the
Government on behalf of the natives” Senate Report No 474, p 3, 75th Cong st Sess.
(1937) Here, the Senate Report refers to both the purpose (or a purpose) of the Reindeer Act
and the means employed. The purpose is stated to be the rehabilitation of the Esk;mc. The
means are stated to be the acquisition of all reindeer and the control of the range. Prohibition
on the importation by non-Natives of non-Alaska deer is not among the means mentioned

The IBIA’'s response to the Area Director's argument, that the legislative history supports
his interpretation cf the Reindeer Act. is wcefully inadequate. The Area Director notec that ever.
Delegate Dimond. when he spoke cf 'forever forbidding white men from going into the [reindeer]
business,” made it clear that there were certain specific means to be employed toward that
purpose, among which was control of the reindeer ranges:

[1]t is necessary to purchase these deer as are owned by the white men and

distribute them among the natives and forever forbid, through the control of the

range, white men from going into the business so that we will never have to go
back and do this job all over again.

It is notable fiat in Senator Thcmas’ mind, the bill cnly provided for the purchase
of reindeer in "northern Alaska “ If we were to adopt Senator Thomas’ statement of the purpose
of tne Reindeer Act. that act would have no application to the plaintiffs in this case, because
the-r remdeer arc not located in mnorthern AJaska" Of course, the Reindeer Act is not restricted
to the remdeer in northern Alaska, whrch illustrates the limitations and pitfalls involved «placing
Ctma reliance upon the statements of legislators to interpret and construe their legislation

o*>Ew\o brief of plaintiffs



81 Cong. Rec. 9472. Significantly. Mr. Dimond does do] include a total ban on the purchase of
non-Alaska reindeer by non-Natives in his description of the means for accomplishing the
permanent exclusion of whites from the reindeer industry,

The IBIA's response to the Area Director was to focus solely on Mr. Dimond's range
management comment, to the exclusion of the comment about purchasing the ncn-Native
owned reindeer. The IBIA then concluded (1) that the chief concern addressed by the range
management provisions of the Act was the need to prevent over-grazing; and (2) tnat. in any
event. Congress did not consider range management alone to solve the problem. 23 IBIA 60
However, the IBIA missed the Area Lirector’'s point The Area Director's argument was that the
legislative history reveals that Congress intended the Reindeer Act to employ certain means for
accomplishing the purposes stated in § 500 and to exclude other means. Among the means
that Congress included were the range management provisions and among the means that
Congress did nd include was a total ban on non-Native purchase or ownership of foreign
reindeer On the other hand, for the IBIA to observe that the range management provisions
served more than one purpose and that range management was not the only means employed
toward the purpose of establishing a Native reindeer industry, lakes nothing away from the Area

Director's argument

C. The Area Director’ interpretation, that the Reindeer Act
does not prohibit the importation of foreign deer by non-
Natives, is not in conflict with the Department of Interior’s
initial or any previous position.
The IBIA asserts that the Department of Interior initially interpreted the Act as authorizing

and requiring the Department to eliminate all non-Native ownership of reindeer. In support of

this conclusion, ihe IBIA cites, among other facts, the fact that the Secretary of the Interior
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proceeded as soon as possible to acquire all non-Native-owned reindeer. However, the IBIA
fails to point to a shred of evidence that the Department of the Interior, either initially or at any
time, interpreted the Reindeer Act as prohibiting non-Natives in Alaska from importing non-
Alaska reindeer. The fact that the Secretary of the Interior proceeded to use the Conc'essional
appropriations to purchase all reindeer in Alaska owned by Caucasians, cannot be construed
as evidence that the Secretary interpreted the Act as prohibiting the importation of non-Alaska
reindeer

Moreover, when first faced with the issue, the Department of the Interior, acting tnrough
the Juneau Area Director, interpreted the Reindeer Act as ofl! prohibiting the importation by non-
Natives cf non-Alaska reindeer. Accordingly, the case of udallv. Tollman, 380U S | 16, 85
S Ct 792, 13 L Ed.2d 616 (1965) argues against, rather than in favor of the IBIA’s decision:

When faced with a problem of statutory construction, this Court shows

great deference to the interpretation given the statute by the officers or agency

charged with its administration. . . . Particularly is this respect due when the

administrative practice at st3ke involves a contemporaneous construction of a

statute by the men charged with responsibility of setting its machinery in motion,

of making the parts work efficiently and smoothly while they are yet untried and

new.
In this case, surely the administrator of the Bureau of Indian Affairs for A'aska, who is charged
with the responsibility of "making the parts (of the Reindeer Act) work efficiently and smoothly."
and who is otherwise in charge cf the day-to-day administration of the Act, is entitled to be
shown greater ’'-ference with regard to the interpretation of the Reindeer Act than the IBIA.
which sits in Washington, D C Moreover, because the Area Director's interpretation of the
Reindeer Act arose at the time that the issue of the importation of non-AJaska reindeer by a ncn-
Native first arose, the Area Director’s interpretation is a "contemporaneous construction” that
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carries persuasive weigh!. watt v. AlaSka, 451 US. 259, 272-73, 101 s.ct. 1673, 68 L.Ed.2d

80 (1931).

Even if one could conclude that a prohibition on the
purchase of foreign deer by non-Natives in Alaska was a
possible interpretation of the Reindeer Act, that
interpretation should not be adopted because the IBIA made
no findings cf fact that the opposite interpretation would
thwart the purpose of the Reindeer Act.

As noted above, the stated purpose of the Reindeer Act, set forth in § 500, is "to

establish and acquire for the said natives of Alaska a self-sustaining economy by acquiring and

maintaining for and on behalf of said natives a reindeer industry or business." In order to ignore

th ' plainmeaning ofthe Reindeer Act, which the IBIA acknowledges does not prohibit non-

Native'-fromimportingforeign reindeer, the IBIA must make findings of fact that the "literal

application of a statute will produce a result demonstrably at odds with the intention of its

drafters™ or that the literal interpretation "thwarts the purpose of the overall statutory scheme

or leads to an absurd result."* However, the IBIA dees nothing more than state, in conclusory

fashion, that a literal interpretation of the Reindeer Act "conflicts with the intention of its drafters

and thwarts the purpose of ne overall statutory scheme." 23 IBIA 68.

The IBIA’s lack of factual findings on this point is parties ly egregious given the

statements made by the Regional Solicitor to the Juneau Area Director that "(tjhe stated

purposes of establishing and maintaining a self-sustaining economy and preserving the Native

character of the reindeer industry have not been seriously threatened thus far by the allowance

States v. Ron Pair EntcUnitcdrpriscs. Inc., supra, at 242.

Trailer Train Co v State Board of Equalization, 697 F.2d 860. 865 (sth cir
1983). cert (EN. 464 U'S e46. 104 S.Ct 149, 70 L Ed 2d 139(1983)
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of non-Native importation of non-Alaskan reindeer." Administrative Record p. 110. The
presence in the record of such a statement by the government agency charged with
administering the Reindeer Act. and the absence of any factual evidence to the contrary, create
an even greater burden on the IBIA to justify and support its finding that the importation to
Alaska of reindeer by non-Natives would "thwart the purpose of the overall statutory scheme."

According to information supplied by the Alaska Department of Natural Resources, which
was published in the Anchorage Daily News, federal land comprises fifty-nine percent (59%) and
Native land comprises twelve percent (12%) of all lands in Alaska. On the other hand, privately
owned land accounts for only one percent (1%) of the lands in Alaska. See. exhibit A. annexed
hereto. Under the Area Director's interpretation of the Reindeer Act, which was rejected by the
IBIA. reindeer herding, grazing and other activities by non-Natives would be prohibited on
seventy-one percent (71%) of the land mass in Alaska. Given this, it is nothing short cf
capricious for the IBIA to conclude that permitting non-Natives to engage in reindeer farming
with only imported reindeer on lands one-seventieth the size of the lands potentially available
to the Natives would thwart the Act’s purpose "to establish and acquire for the said natives of
Alaska a self-sustaining economy by acquiring and maintaining for and on behalf of said natives
a reindeer industry or business."

5. No basis exists for concluding that Congress reserved the entire
reindeer industry to the Natives.

a The Reindeer Act cannot be interpreted as creating a
reservation for Natives in Alaska.

Applying the analysis in Alaska Pacific Fisheries v. United Slates, 248 U.S 78. 39 S Ct

40. 63 L Ed. 138 (1918) and winters V. United Stales. 207 U S. 564, 28 S.Ct. 207. 52 L Ed. 340
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(1908) led the IBIA to state, "it appears that Congress should be deemed to have reserved the
entire reindeer industry to the Natives - in other words, to have precluded non-Natives from
engaging in the industry." 23 IBIA 65-66. However, neither Alaska Pacific NOr winters has any
application to this case.

Alaska Pacific and winters involved an interpretation of an agreement (in the case of
winters) and an act of Congress (in the case of Alaska Pacific) that created a reservation for
a certain tribe of native peoples In Alaska Pacific, the question addressed by the Supreme
Court was one of interpretation of specific words:

The question is one of construction--of determining what Congress intended by
the words 'the body of lands known as Annette Islands.’

2¥18 U.S. at 87. Similarly, in winters the question addressed by the Supreme Ccur. was
whether, in an agreement by the Crow and other tribes to cede back to the United States a large
tract of land while retaining a much smaller tract of land known as the Fcrt Belknap Reservation,
the agreement should be interpreted so as to reserve to the tribes sufficient water rights to
irrigate their retained lands. InAlaska Pacific the Court determined that Congress intended the
words "the body of lands known as Annette Islands" to mean not only the uplands but the
submerged lands and the waters surrounding the islands as well. In winters, the Court ruled
that an intention by the tribes to retain sufficient water rights for their retained lands could be
implied from the grant by the Crow and the other tnbes of the lands surrounding the retained
parcels and containing the watersheds for the retained parcels. 207 U.S. at 576.

In both Alaska Pacific and Winters, the Supreme Court started with the language of the
statute or the agreement, then determined what Interpretations or implications it was possible

to make or draw from the lanouace of the agreement and then turned to the legislative history,
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the events preceding the agreement or the statute, and the particular attending circumstances
to decide which of the possible interpretations or implications should be adopted. By contrast,
the IBIA skipped the first step of this analysis. Rather than examining the language of the
Reindeer Act and identifying the possible interpretations of the statutory language, the IBIA
ignored the Act's plain language and proceeded instead to a discussion of the purpose and
intent of Congress in adopting the Act9

For the reasons just described, the IBIA's citation to County of Yakima v. Confederated
Bands & Tribes of the Yakima Indian Nation, 502 U.S. 251, 112 S.Ct. 683, 116 L.Ed.2d 557
0992) is also inapposite. The principle that statutes are to be literally construed in favcr of the
Indians only comes into play "when we are faced with these two possible constructions" or "with
ambiguous provisions." 112 S Ct at 693. Here, two constructions of the Reindeer Act are not
possible, and none of its provisions are ambiguous, Liberal construction does not mean making
up provisions out of whole cloth and inserting them into the legislation. Legislating is the job of

Congress, no! the IBIA.I0

While it is possible to interpret the words, "the body of lands known as Annette
Islands,” to mean also the submerged lands and waters around and between the islands, and
while it is possible to infer that a grant of a part of one’s lands includes an implied reservation
of sufficient water rights to render the retained lands arable, it is not possible to interpret the
language of § SOG of the Reindeer Act. which states that it is crime for a non-Native to purchase
reindeer in Alaska from the United States or from Natives, to mean that it is also a crime for a
non-Native to purchase reindeer in Canada and bring them to Alaska. Understandably, the IBIA
did not even attempt such an interpretative feat.

Even if there were an ambguous provision in the Reindeer Act that could be
construed as a prohibition on the importation of reindeer by non-Natives. there is nothing in the
record to support the conclusion that such an interpretation of the Reindeer Act would benefit
the Natives in Alaska. The IBIA assumes, without any support in the record, that interpreting
the Reindeer Act to prohibit non-Natives from importing reindeer to Alaska would benefit the
Natives in Alaska
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b. Even if Congress had intended to reserve the reindeer
industry in Alaska for non-Natives, Congress lacked the
power to do so.

There is another more important reason why Alaska Pacific and winters have no
application to this case. The IBIA argues that the Reindeer Act is an act that created a
"reservation" for the Natives, similar to the statute in Alaska Pacific which created the Metlakatla
Reservation and the agreement in winters which resulted in the creation of the Fort Belknap
Reservation  According to the IBIA, the "reservation" created by the Reindeer Act is the
"reindeer industry in Alaska." However, a distinction exists between the reservations in Alaska
Pacific and winters and the reindeer industry "reservation" that is fatal to the IBIA’s analysis.

In both Alaska Pacific and winters, the grantor of the reservation owned and controlled

the property rights granted in the reservation. For example, in Alaska Pacific, the Court noted:

There seems to be no doubt that an interpretation which would allow non-Natives
to re-enter the reindeer industry in Alaska would impair or defeat the purpose of
the Reindeer Act.

23 IBIA 66. However, the IBIA must base conclusions such as this, not on assumptions, but on
factual findings that are supported by the record. Here, there is no support in the record for a
finding that re-entry by non-Natives in the reindeer industry in Alaska would harm Natives. To
the contrary, the histoncal information suggests that the opposite is true.

According to Stern, ct al., Eskimos. Reindeerand Land, 102-103, the total number of
reindeer in 1937 was 594,000. In its report on the Act, the House of Representatives stated that
in 1937, approximately one-third of all of the reindeer in Alaska were owned by Natives. H R.
Rep 75-1188, 75th Cong., 1st Sess . at 2-3 (1937). Therefore, in 1937. the Natives owned
approximately 181,000 reindeer. As Stern, el. al., reports, the total number of reindeer in
Alaska, all of which were by operation of the Reindeer Act either Native-owned or owned in trust
for the Natives, fell within two years of the passage of the Reindeer Act to below 181.0C0O, and
in the forty-five years thereafter tho number never exceeded 50,000 In short, almost
immediately following passage of the Reindeer Act. the reindeer industry in Alaska became just
a ghost of its former self. The histcncal data simply does not support a finding that re-entry by
non-Natives in the reindeer industry would harm the Natives
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That Congress had [the] power to make the reservation inclusive of the adjacent

waters and submerged land as well as the upland needs little more than

statement. All were the property of the United States and within a district where

the entire dominion and sovereignty rested in the United States and over which

Corgress had complete legislative authority. National Bank v. County of

Yankton, 101 U. S. 129. 133, 25 L. Ed. 1046; Shively v. Bowlby. 152 U. S. 1,

47-48, 58, 14 Sup. Ct 548, 38 L. Ed. 331; United States v. Winans, 198 U. S

371, 383, 25 Sup Ct 652. 49 L. Ed. 1089.

248 U.S. 87-88. Similarly, in writers, the Court noted that the Crow and other tribes owned, at
the time they granted to the government the lands surrounding the rer'aimed Fort Belknap
Reservation lands, owned all of the water rights thatwere the subject of the dispute.

In the case at bar, however, neither Congress nor the natives in Alaska ever owned or
had title to the "reindeer industry in Alaska." The IBIA implicitly recognized this fact, on page
62 of its opinion, when it noted that "in a broad sense, appellant views Congress as having
purchased a 'reservation* for Alaska Natives, consisting of the reindeer industry in Alaska." In
other words, whatever property right- in the reindeer industry that Congress may have included
in the "reservation" created for Natives in Alaska, Congress had to purchase from someone.
Thus. Congress could include in such a reservation no more than the property rights in the
reindeer industry that Congress purchased. While there is no doubt that Congress purchased
all of the reindeer, as well as all of the reindeer -related corrals, chutes, and equipment, that
were extant in Alaska in the late 1930's, Congress did not purchase, and could not purchase,
the right to exclude Mr. Williams or other non-Natives in Alaska frcm engaging in the business
of farming reindeer.

Tellingly, the IBIA never asserts that Congress possesses the inherent power to exclude

some but not all from engaging in the reindeer business This is undoubtedly because the
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power to exclude persons from engaging in a lav/ful business activity is not a power granted to

Congress or to any State.

In Truax V. Raich 239 U S. 33, 36 S.Ct. 7,60 L.Ed.131 (1915), the Supreme Court struck
down an Arizona law which prohibited employers from employing non-Nativt' born citizens for

more than 20% of their work force.

"It requires no argument to show that the right to work for a living in the common
occupations of the community is of the very essence of the personal freedom
and opportunity that it was the purpose of the (Fouiteenth) Amendment to
secure . If this could be refused solely upon the grounds of race or nationality,
the prohibition c. the denial to any person of the equal protection of the laws
would be a barren form of words.

Id. at 41.

In New Slate Ice Co. v. Liebmann, 285 U.S. 262, 52 S.Ct. 371. 76 L.Ed. 747 (1932), the
Supreme Court reviewed a statute which prohibited the manufacture and sale of ice where
existing ice manufacturers were "sufficient to meet the public needs™for ice. 1d. at 272 While
recognizing that all businesses are subject to regulation (id. at 273) and that industries affecting
the public interest are subject to even more regulation (id at 274-77). the Supreme Court held
that an outright ban of new competitors in a business endeavor violates due process:

Plainly, a regulation which has the effect of denying or unreasonably curtailing

the common right to engage in a lawful private business, such as that under
review, cannct be upheld consistently with the Fourteenth Amendment.

Id. at 278

Similar to the case at hand, the Court in New Stale Ice recognized the purpose cf the

ban cn competitors in the ice industry.

Slated succinctly, a pnvate corporation here seeks to prevent a competitor frcm
entering the business of making and selling ice. It claims to be endowed with
state authority to achieve this exclusion. There is no question row before us of
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any regulation by the state to protect the consuming public either with respect to

conditions of manufacture and distribution or to insun purity of product or to

prevent extortion. The control here asserted does not protect against monopoly,

but tends to foster it. The aim is not to encourage business, but to preclude

persons from engaging in it.

Id. at 278-7S. The court concluded: "The opportunity to apply one's labor and skill in an
ordinary occupation with proper regard for all reasonable regulations is no less entitled to
protection [than freedom of the press]" 1d. at 279.

While the Truax and New Slate Ice decisions may be viewed as old, the principles within
them are not without more recent support. The Supreme Court in Hampton V. Mow Sun Wong.
426 US. 88. 96 SCt 1895. 48 L Ed 2d 455 (1976), struck down a federal ban on the
employment of non-citizens in federal competitive civil service. 1d. ot 102 (citing Truax with
approval). Of particular significance to this case was the rejection of the argument in Hampton
that the "federal power over aliens is ... plenary" 1d at 101. While the federal power over aliens
is plenary, the federal prohibition cf aliens in federal civil service was still subject to review under
the Due Process Clause

In United States v. Tropiano. 418 F.2d 1069 (2nd Cir. 1569). cert, denied 397 S.S. 1021,
90 S.Ct. 1255, 25 L.Ed 2d 530 (1970), garbage collectors were charged with extortion in
violation of the Hobbs Act when they tried to remove competition in the business. The
defendants argued that no extortion occurred because the victims did not relinquish any
property, but merely the 'right to do business “ 1d at 1075. The Court rejected the argument.
holding that property "includes in a broad sense, any valuable right considered as a source or

element of wealth" id. "The nght to pursue a lawful business including the solicitation of

customers necessary to the conduct of such business has long been recognised as a property
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right within the protection of the Fnth and Fourteenth Amendments of the Constitution." 1d. at
1076 (citing Louis K. Liggett Co. v. Baldridge, 278 U.S. 105, 49 S Ct. 57, 73 L.Ed.204 (1923)}
overruled in North Dakota State Board of Pharmacy v. Snyder's Drug Stores, Inc., AU U.S 155.
945 S Ct. 407, 38 L.Ed.2d 379 (1973). In a more recent case, the Ninth Circuit referred to the
ability to pursue one's livelihood as a liberty, as opposed to property, interest protected by the
Fifth and Fourteenth Amendments "(IJnterference with an individual's pursuit of his chosen
livelihood may amount to a deprivation of a constitutionally protected liberty interest in
employm int." Pelletier v. Federal Home Loan Bar.k of San Francisco, 968 F.2d 655 (9:h Cir.
1992).

In summary. Congress dees not possess the inherent power to exclude persons, even
persons who are not United States citizens from engaging, in a lawful mannef. in an otherwise
lawful business. As Congress does not possess such a power, and did not purchase such a
right pursuant to the provisions of the Reindeer Act, it follows that Congress could net. as the
IBIA held, "be deemed to have reserved the entire remdeer industry to the Nati es.” 23 IBIA 65.

6 The IBIA’ Interpretation of the Reindeer Industry Act Violates the
Equal Protection Component of the Due Process Clause of the Fifth
Amendment

Statutes should be interpreted f at all possible so as to avoid a finding that the statute
is unconstitutional, Hammond v Hoffocck, 627 P.2d 1052 (Alaska 1981). While the Fifth
Amendment does not explicitly state that it protects citizens from violation of equal protection
of the laws by the federal government, the due process clause has teen interpreted to include
ar, equal protection component See generally. Fultilcve V. Klutznick, 448 U.S. 448.1C0 S.Ct.
2758. 65 L Ed 2d 902 (1980) In evaluating equal prelection claims, the Supreme Ccun nas
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steadfastly required courts lo use strict scrutiny when Ihe government's treatment of people is
based on race, as it is in this case

Absent searching judicial inquiry into the justification for such race-based measures.
the'e is simply no way of determining what classifications are 'benign*or "remediar and what
classifications are in fact mct.vated by illegitimate notions of racial inferiority or simple racial
politics Indeed, the purpose of strict scrutiny is to "smoke out" illegitimate uses cf race by
assuring that the legislative tcdy is pursuing a goal impcrtart enough to warrant use cf a highly
suspect tool The test also ensures that the means chosen *fif this compelling goal so closely
that there is little or no possip'lity that the motive for the classification was illegitimate racial
prejudice or stereotype Clty cfRtcfimondv J A Crvscn C0. 488 u s 459.  109SCt 7C6.
102 L Ed 2d 854 (1989) (plurality opinion of O'Conner, J). In the present case, this Court is
obliged to review with the strictest scrutiny, not merely a preference, but the guarantee of an
absolute monopoly to members cf a particular racial group

The Court in croscn also emphasized that it makes no difference which race is being
affected "(TJ he standard cf rev ew under the Equal Protection Clause is net dependent on the
race of those burdened or benefited ty a particular classification" Id (otmg viygantv Jackson
Beard Of Education, 476 US 257. 279-80. 285-86. 106 S Ct. 1842. 90 L Ed 2d 260 (1986)
(O'Connor. J,, concurring) The Court confirmed that" *(I) he guarantee of equal protection
cannot mean one thing when applied to one individual and something else when applied to a
person cf another color.*" Croson, 1021 Ed 2d at 882 (quoting Regents of tho Unw rsity of

California v Bakke. 438 U S 265. 289-50.98 S Ct 2733. 57 | Ed 2d 750 (1978)).

| CPESSO DNICF of KAMTIf
P .C



a Feaiiikri.y

Kovai.

p

The Supreme Court in CI0SON also mado clear that the only justificatcn for
classifications based on race is to remedy the present effects of past discrimination through the
go .ofnrncnt s granting cf a preference to a particular race, and reviewablc findings rrust be
made to support such a determination CI0SON. 1021 Fd 2d at 98+ (opinion of O'CC-r :r. 1)
Hc*e however, the government has made no findings that the granting of a moncpc: «the

, fe business to AJasKan natives is necessary to combat the effects cf past discr.r nation

The government may argue that CI0SON dees not apply here  CIOSCN involved s review
of tne power cf a municipal.!/ to redress racial discnmmati >n rather than the plenary power cf
the 'ederal government reviewed in Fulhlcve v. Klul:nich. supra, 448 U S 448 (1SE!j The
Sup*eme Court m FUINIOVC found that a waiver from the otherwise str.ct racial preference was

jessential for the program to te narrowly tailored and otherwise ' pass muster." FUClCVG, 448
U S at 407 Here, however, the racial monopoly as interpreted by the IBIA is absolute, with no
flexib-iity or provision for waivers

The requirement that plaintiffs get out cf the remdeer business ts tantamount to the racial
preference m V/ygant. where Ihe Court held that laying off more senior white teachers to
preserve racial ba'anccs in the work force was too drastic a remedy, regardless of whether a
race-based remedy was truly warranted .n the case Even if there could be some legitimate
basis fcr giving an economic bereft to native Alaskans as a racal group, the complete exclusion
or expulsion of nor.natrvcs from the business is simply too drastic to compcri with the

Const tulion
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The IBIA purports to base this federally imposed racial monopoly on grour.cs entirely
different from the limited remedy for past wrongs approved in croson and all the prior affirmative
action cases the power of Congress to regulate commerce with the Indians

First, the Supreme Court has clearly held that Congressional power ;c regulate
comn erce with the Indians is not immune from scrutiny under the equal protector, gjarantee
in the Fifth Amendment n Delaware Tnbat Business Committee . weeks. 430 us 73 57
Sct 911 51 L.Ed 2d 173 (1977), Kansas Delawares were excluded from a federa' payment
to the Cherokee and Absentee Delawares Tho Kansas Delawares sued cn equal prctection
grounds Tre Court reaffirmed that even in Indian affairs the federal government is subject to
the equal protection requirements of the Fifth Amendment

Appellant Secretary ol the Interior, on the other hand, submits that the plenary

power of Congress in matters of Indian affairs 'does not mean that ail federal

legislation concerning Indians is ... immune from judicial sc/utmy or that c'arrs

such as those presented by [appellants!, are not justiciable" We agree wth

the Secretary of the Intenor
Id at 83-84 (citation to bnef omitted) Since the equal protection requirement applies even when
legislation favoring "Indians” is involved, the ultimate question is whether equal protection is
violated in the case at hand 1n MOAONY MBNCAN, 417 U's 535,94 s.Ct. 2474.41 L Ed 2d 290
(1974). cited in VVOOkS 430 US at 84. the Court reviewed the Indan Reorganuabcn Act of
1934. 25 U SC & 461. which gave preferences to qualified Indians in employment tn the
Bureau of Indian Affairs Non-Indians challenged the preference on equal protection grounds
and sought review under stnct scrutiny as a race ba«xed employment practice T u Court noted

The purpose cf these (historical] preferences, as variously expressed m tne

legislative history, has been to gnrc Indians a greater participation m their own
self-government, to further the Government s trust obligation toward tho Ineun
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tribes, and to reduce the negative impact of having non-Indians administer
matters that affect Indian tribal life.

Id at 541-42 (footnotes omitted) These purposes are not preser.' in the case cf Alaska natives
and the reindeer monopoly The plaintiffs, if allowed to carry on th »ir business, wcu'd have r.o
impact on the tribal life of Alaska natives cr on matters involving Alaskan rat-.es "self-
government "

The Court in Mencari explained that the employment preference was unique

Resolution of the instant issue turns cn the unique legal status cf Indian trt*s

under federal law and upcn the plenary power of Congress, based on a his::-/

of treaties and the assumption of a "guardian-warcf status, to legislate cn teha f

of federally recognized Indian tribes

mid at 552. Alaskan natives are not the same as federally recognized Indian tntes

Moreover, the Court fcund the employment preference in mancan easy :0 upheld
because it was "net even a 'racial preference.* The preference is similar in kre tc the
constitutional requirement that a Un.ted States Senator, when elected, be 'an Inhabitant cf that
State for which he shall be chosen ** Id at 554 (quoting U.S Constitution. Art. I. 8§ 3 cf 3)
(footnote omitted) Smce the preference applies to federally recognized tnbes. “(ijn tfus sense,
the preference ts political rather than raoal in nature * 1d at 554 n 24 It was cn this tas s that
the Court distinguished the situation in Mmancon from the racial preference in Regents of the
Uu.cr&iy of Colfornio v flokke. 438 U S 265, 304 n42. 98 S Ct 2733,57] Ed 2d 750 (*576)
Like Bokk*. the present case is distmguishab'e from mancah, and an opposite result shcu-J

obtam

One lower court was faced with an equal protection challenge to legislation creating an

economic preference fcr Indians m Lrvingston V Eismg. 455 F Supp €25 (D NM 1575)
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affirmed 601 F.2d [110 (10lh Cir. 1979), cert, denied 441 U.S. 870. 100 S Ct. 147, 62 LEd 2d
95 (1979). Only Indians were allowed to sell handmade crafts at a museum.  Non-Indians
challenged the policy on equal protection grounds. The court upheld the policy on the ground
*hat the distinction was cultural, rather than racial 1d at830 However, the reindeer monopoly
in the present case is purely racial, not cultural cr political. It does net apply to persons having
some recognized sovereign status such as federally recognized Indian tribes. It cena.riy has
nothing to do with self-government

The 1B1A cited United States v Clark. 912 F.2d 1087 (Sth Cir 1990) cert ce”ed 455
US 1037,111 SCt 705.112 L.ZJ.2d 695 (1991), involving a prohibition of the taking cf marine
animals under the Marine Mammal Protection Act. with an exclusion for takings by native
Alaskans fcr subsistence purposes However, there was no equal protection challenge raised
in Clark. The purpose of the statute at issue there was to protect certain species from
extinction Only because the taking of certain marine mammals was necessary fcr survival of
their culture were Alaskan natives excluded from the coverage of the act That is not true in the
present case. There is no evidence that the Reindeer Industry Act was designed to prelect
reindeer from extinction. The purpose as recognized by the IBIA is to give one race of people
a monopoly in an area of commerce Moreover, the IBIA'S interpretation is not necessary to
restore some historical or cultural tradition Native Alaskans never had any monopoly over the
propagation of Canadian reindeer-the only remdeer plaintiffs have owned

In summary, the IBIA's intcrprctaticn of the Reindeer Industry Act gives an absolute
monopoly in a business endeavor to one raoa! group It would te the same as if Congress

declared that only native Alaskans could be lawyers or only whites cculd be teachers cr only
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blacks could bo doctors. Such racial distinctions are abhorrent to the Constitution, reminiscent
of the exclusion of people of Chinese descent from San Francisco's private laundry industry in
Yick Wo v. Hopkins, 118 U'S 356. 6 3 Ct 1064, 30 LEd. 220 (1886), limited U.S. V. Verdugo-
Urquidoz, 494 U s. 259. 110 S Ct 1056. 108 L 3d 2d 222 (1990). The Congressional authority
to regulate in Indian affairs as in a cuardian-ward relationship has no applicability in the present
dscrimination against plaintiff as a non-native Alaskan
7. The IBIA Interpretation of the Reindeer Act Deprives the Plaintiffs
of Their Rights under the Privileges and Immunities Clause of
Article IV,

The Privileges and Immunities Clause provides. 'The Citizens of each State shall be
entitled to all Privileges and Immunities cf Citizens in the several States " US. Constitution, Art
IV 82 While this provision has always been applied against states discriminating against
ctizens of other states, there is nothing in the language of this provision to indicate that it does
net restrict tl e federal government The reason it has never been applied to the federal
government is that it is extremely rare fcr the federal government to dictate that people of one
state cannot engage in a business which they arc free to engage in as citizens of any other
state. While itis rare, itis exactly what the IBIA determined that Congress intended to do wilh
the Reindeer Industry Act-prohibit nonnatives from engaging in the reindeer business in Alaska
even though they could raxse remdeer in any other state.

The purpose of the Privileges and Immunities clause rs to ensure that ‘the people of
each state shall... enjoy therein anthe privileges of trade and commerce, subject to the same

duties, impositions and rostncVons as the inhabitants thereof* SiaugklerHousc Coses. 82U s
(15Wall) 36.21 L Ed 394 (1872) White the scope cf the Prrviiegts and Immunit'os Clause has
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changed since (he Slaughter-House Cases in (he 1870's, occupations are still clearly privileges
of trade and commerce. Supreme Court of New Hampshire v. Piper, 470 u.s. 274. 105 SCt
1272, 84 L.Ed 2d 204 (1985). The right to hold personal and real property is also such a
privilege  Wardv. Maryland, 75 u'S. (12 Wall.) 418. 20 L Ed. 449 (1870). The Privileges and
Immunities Clause al:? p-..ct;s the plying of one's trade DOC v Belton, 410US 179 3SCt
739, 35 L.Ed 2d 201 (1973).

The modern articulation of the test can te seen in Supreme Court of Virginia v
Friedman. 487 U'S 59.108 S Ct 2250, 101 L Ed 2d £5(1988). First, tho activity must ce one
cf the privileges of citizenship. Id at 65 Second, the regulation is invalid only if it is net closely
related to the advancement cf a substantial governmental interest Id

As the cases above demonstrate, owning personal property such as reindeer and
engaging ir. the reindeer business is a privilege of etizensh-p. Thus. Ihe first element of the two
part test is satisfied In addition, the Reindeer Industry Act as interpreted by the IBIA dees not
closely advance a substantial federal interest. Instead, it advances an illegitimate interest-to
grant monopolies in commerce on the basis of race. This interest is unrelated to preservation
of the historical or subsistence needs of Alaska natives By definition, native Alaskans did net
have a monopoly over ron-native reindeer. Itis only such non-native reindeer that are involved
in plaintiffs* business No legitimate interest exists fcr depriving Plaintiffs of the nght to continue
that business

8 The IBIA's Interpretation of the Reindeer Industry Act Violates
Plaintiffs” Fundamental Rights to Travel aid Resettlement

The IBIA's decision that the Remdeer Act absolutely prohibits the plaintiffs from engaging

in the remdeer business in Alaska violates the plaintiffs' due process rights to travel and
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resettlement The Reindeer Act only applies to the reindeer industry in Alaska. Under the IBIA's
decision, plaintiffs can engage in their business in any state in the country, except Alaska. This
decision requires plaintiffs to either abandon their business or move and reestablish their
livelihood in another state.

The leading case on the right to travel and resettle in the state of one's own choosing
lis Shapiro v. Thompson, s us 616, 89 S.Ct 1322, 22 L Ed. 600 (1969). Tne Court
|invalidated a state lav; which imposed a one year waiting period before newcomers tc the state

would be eligible for welfare benefits The purpose of the statute was to save the state money
by avoiding the influx of poor people into the state. The waiting period certainly achieved that
jpurpose  "But the purpose cf inhibiting migration by needy persons into the State is

constitutionally impermissible” |d at 629

The Court held that the statute impacted the right "to migrate, resettle, find a new job.
and start a new life” m the state cf one's choice. |d at 629. Such an impact required that the
law be justified by a compelling governmental interest. |d at 639.

The ruling in SNAPIF0 was explained in Memorial Hospital vi Maricopa County, 415 u.s,
250, 94 S Ct. 1076, 39 L Ed 2d 306 (1974) The Court held that, to affect the fundamental right
of travel and resettlement, the law must deter migration and impose a penalty on migration. |d
at 257 Moreover, the Cour» recognized the fight is mere than a nght to movement, but a right
to locate and establish life <nthe state of one's choice. |d at 255.

Shapiro ana Dunn . Blums em, 405 u's. 330. 92 S.Ct 995. 31 L.Ed 2d 274

(1972)] stand for the preposition that a classification which "operates to penalize

those persons... who have exercised their constitutional right of interstate
migration." must be justified by a compelling state interest
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Id. at 258 (er phasis by Court in Memorial Huspi(al) (quoting Oregon v. Milchell, 4cou's 112
238, 91 S.Ct. 260, 27 L.Ed 2d 272 (1970) (separate opinion of Brennan, White, and Marshall,
JJ), rehearing denied 401 U.S. 903, 91 SCt 862, 27 L.Ed.2d 802 (1971); recognized as
superseded bv constitutional amendment 492 F.2d 587 (D C Cir. 1974). The denial cf welfare
in Shapiro, the denial of medical care in Memorial Hospilal, and the denial of the richt to vote
in DUNN wcre all penalties on migration.

The denial of the right to practice one's commercial livelihood of raising reindeer is a
similar penalty on all who wish to settle in Alaska. This is not a ban on a business tecause it
is dangerous or has public health concerns. If raising reindeer was a nuisance, it wcu'd be
banned in all 5G states and no one would be allowed to engage init This is a case where the
federal government has prohibited the reindeer business only in Alaska and only fcr people of
a certain race Plaintiffs are forced to uproot their lives and relocate to another state if they are
to continue their livelihood This is the antithesis of the right to freedom of resettlement
confirmed in the cases cited above

To force people to move out of state to practice the/ profession is a drastic step and can
be justified under the Due Process Clause only by a compelling governmental interest. The
United States can show no interest which is so compelling that it requires people to leave the
state If the IBIA's decision is upheld. Congress or the state could ban non-native Alaskans from
engaging in any other profession Such a result violates the right to earn a living in the

occupation of ones choice in the state of one's choice.

IV. . THE PLAINTIFES ARE ENTITLED TO A DECLARATION THAT THEY ARE NOT
PRECLUDED FROM FARMING REINDEER IN ALASKA WITH REINDEER
IMPORTED FROM OUTSIDE OF ALASKA.

OPEN-SG Ofl.EF OI' PLAINTIFFS
P*



As demonstrated above, the IBIA erred as a matter of law in holding that the Reindeer
Act prohibits the plaintiffs from engaging in commercial activities with reindeer imported from
outside of Alaska. Since under the standard of review applicable to questions of law, this court
must substitute its judgment for that of the IBIA, the plaintiffs are entitled to summary judgment
declaring their right to engage in the reindeer industry with imported reindeer.

V. THE REINDEER ACT IS INVALID FOR THE REASON THAT IT VIOLATES THE
UNITED STATES CONSTITUTION

A discussion of the application of the IBIA's interpretation of the Reindeer Act to the
Right to Property Clause of the Fifth Amendment, the Equal Protection Component of the Due
Process Clause of the Fifth Amendment, the Privileges and Immunities Clause of Article IV, §
2. and to the Fundamental Right to Travel and Resettlement ore set out in§§ Ill. B. 4.5. 6. and
7. above That discussion is incorporated here. As that discussion demonstrates, the
provisions of the Reindeer Act (even ignoring the IBIA’s interpretation of that Act), violates the
afore-mentioned provisions of the United Slates Constitution. To prohibit persons from
purchasing reindeer in Alaska from Natives or the Government solely on the bases of their race
or place of residence is just as much a violation of a person'’s liberty, property, equal prelection,
travel, and equal privileges and immunities rights as to prohibit persons, cn the basis of their
race or place of residence, from engaging in the reindeer industry in Alaska with imported deer.
Similarly, to grant to Natives but not to non-Natives reindeer grazing permits on public lands is
a violation of these same provisions of the U.S. constitution.

A fundamental obligation of the Courts is to safeguard the legislative infringements of

the constitutional rights of all persons. Here, the infringement resuiting fiom the Remdeer Act
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j on the constitutional rights of the plaintiffs and others was amply demonstrated above.

Accordingly, this Court should declare the Reindeer Act to be invalid.

V1. THE IBIA ERRED IN RULING THAT THE REINDEER ACT WAS NOT REPEALED, AT
LEAST IN PART, BV THE ALASKA STATEHOOD ACT AND THE ALASKA OMNIBUS
ACT

Congress enacted the Reindeer Act while Alaska was still a territory -- over 20 years
before Alaska became a state The Reindeer Act of 1927 was incorporated into the Territorial

|
Laws cf Alaska See, Compiled Laws of Alaska (1949), 88 33-3-31 - 33-3-45.

| ]

At the time of statehood for Alaska, Congress enacted the Alaska Omnibus Act. Pub.
L Nc 86-70, §373. Stat 141 (1959) (the "Omnibus Act"), which provides, in part, as follows:

Any Territorial law, as that term is defined in section 8(d)[of the Statehood

Act), the application of which to the State of Alaska is continued solely by reason

of such section 8(d), shall cease to apply to the State of Alaska on June 30.

1961, or on the effective date of any law enacted by the Legislature of the State

of Alaska which modifies or changes such Territorial law, wmchever occurs first.
Section 8(d) of the Alaska Statehood Act of 1958, Pub L. No. 35-508, 72 Stat. 339 (the
"Statehood Act") defines a Territcnal law as any law "the validity of which was dependent solely
upon the authority of the Congress to provide for the government of Alaska."

There is no question but that the Reindeer Act is a lav; that falls within the definition of
§8(d) of the Statehood Act. There could be no clearer statement that the power of Congress
to enact the Reindeer Act sprang solely from Congress' power to govern the Territory of Alaska
than the statement of Representative John E. Rankin to the Chairman of tho Committee on the

Terr.tories:

THE CHAIRMAN If we were to pass this hill and they should buy up the
interests of the nonnatives in reindeer and turn them over to the natives, dees
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not the bill have a clause that would prevent the non-resident or nonnative from
again embarking in the reindeer business?

MR. DIMOND. Yes.

THE CHAIRMAN. If it does, would that be operative? Mr. Rankin is a
better lawyer than some of us.

MR. RANKP  The Territory of Alaska from a constitutional standpoint is

in the same posit i is the District of Columbia. The question of States' rights

dees not intervei ... We have all the power in the Territory that the State

government and the Federal Government combined have in a State.
Id. at 26

From the foregoing, it is evident that at least that portion of the Reindeer Act that
"prevent(s) the non-resident or nonnative from again embarking in the reindeer business"
depends entirety for its validity upon Congress governmental authority over the people residing
in that Territory In holding that the validity of this provision is "grounded first and foremost in
the plenary power of Congress to legislate for the benefit of Alaska Natives," the IBIA was
clearly wrong. While Congress may have the power to distribute money and property to, and
confer other benefits upon, the Natives in Alaska, that power does not extend to regulating,
much less banning, the otherwise lav/ful activities cf non-Natives on their privately owned land.

If any government had such power (and, as argued above, none does), that power could
only arise from a government’s power to govern and legislate for its own citizens. That power
Congress ceded to the State of Alaska at the time cf statehood, and those laws, such as the
provisions of the Reindeer Act that purport to ban non-Natives in Alaska from engaging in the

Reindeer industry, which Congress adopted pursuant to its territorial governing powers, were

specifically repealed by Congress with the passage of the Statehood Act and the Omnibus Act.
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The conclusion that the Reindeer Act, or certain of its provisions, were repealed by the
Statehood Act and the Omnibus Act is especially compelling if this court were to conclude
(wrongly, as demonstrated above) that the Reindeer Act should be interpreted as preventing Mr.
Williams from "embarking in the reindeer business" with reindeer imported from outside of
Alaska. Given Representative Rankin's belief that Congress could prevent non-Natives in
Alaska from "embarking in the reinceer business" oniy because of its territorial governing
powers, the case becomes even stronger if the provision is expanded to ban non-Native citizens
of the State of Alaska from bringing to Alaska an animal that the citizen could lawfully own in any
other state of the union.

Beyond the specific provisions banning the otherwise lav/ful activity of non-Native
citizens of Alaska, history demonstrates that the entire Reindeer Act was an economic endeavor
to aid certain people in the Territory of Alaska. see, Ornulv Vorren, Ssaami, Reindeer, and Gold
in Alaska (1994), The Reindeer Act was intended to develop a reindeer industry fcr certain
Native Alaskans. Sheldon Jackson, the missionary and government agent who largely inspired
the effort to create a reindeer business for western Alasxa Natives in the late 1800's and early
1900s, evidently viewed a remdeer industry as away for indigenous Alaskans to fit into the 20th
Century and to overcome loss of wiid game in their local areas due to overharvests. Vorren, id.

Ir, short, the Reindeer Act was an economic measjre rather than an effort to reverse
prior racial discrimination. Whether based in part on Congress's authority to deal with Native
Americans or on Congress's authority to deal with interstate commerce and with its territories,
the 1937 Act's provisions for a Native reindeer industry was a law. "the validity of which was

dependent solely upon the authority of Congress to provide for the government of Alaska "
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Alaska was admitted to the United States on an equal footing with all other states Pub.
L. 503; 72 Stat. 339. To be the only state in the un on where certain people are depnvsd of the
right to engage in the business of reindeer herding because of their race or ethnic origin
discredits Congress's assertion of equal footing. The automatic repeal of outdated and racially-
biased laws in the Omnibus Ac! fortified Congress's intent to make Alaska a state with the same
opportunities other states had to allow all races to pursue their chosen occupations
VIIl. ~ CONCLUSION

For the reasons stated above, the IBIA erred in ruling that the Reindeer Act prch.ctts the
importation of reindeer reindeer to Alaska by non-Natives. Even apart from the IBIA’s error, the
Reindeer Act, or portions cf it. violate the United States Constitution. Finally, the Reindeer Act.
or at least the provisions in it that prohibit non-Natives from owning reindeer in Alaska, were
repealed by the Alaska Statehood Act and the Omnibus Act.

WHEREFORE, judgment should be entered in favor of the plaintiffs in accordance with

the foregoing conclusions.

RESPECTFULLY SUBMITTED this 8th day of November, 1594.
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