


A l a s k a  S t a t e  L e g i s l a t u r e
Session: Interim:
State Capitol 716 W^'S Avenue
Juneau AK 99801-1182 S E N A T E  R E S O U R C E S  C O M M I T T E E  Anchorage AK 99501-2133

T o :  A ll Leg isla tors

F ro m : Sena to r Lo ren  Lem a n , Cha it^
Sena te  R esou rces  Com nTTft^

R e: P u b lic  1 learing S ch e d u le  for S JR  19

Date: M a rch  24, 1995

O v e r  the next three w eeks the Sena te  R eso u rces  C o m m it te e  w ill h o ld  p u b lic  
h earings in  Fa irbanks, So ldo tna , and  Juneau  o n  Sen a te  Joint R e so lu tio n  19 
w h ich  u rges C o n g re s s  to  am end  the A laska N ationa l Interest La n d s  
C o n se rv a tio n  A c t  (A N 1 L C A )  to cla r ify  that the term  "pub lic la n d s” m eans 
o n ly  federal lands and  w aters in Alaska. I in v ite  all in terested  legislators to 
pa rticip a te  by  te lecon ference. T h e  hearing  s ch e d u le  is be low .

T h e s e  m eeting s are in tended  to p ro v id e  re so u rce  u se r  g ro u p s  a n d  in d iv id u a ls  
in  A laska  w h o  w ill be a ffected  t y  fu rth er federal in te rven tio n  in to  state 
re so u rce  m anagem ent w ith  a first hand  o p p o r tu n ity  to  p ro v id e  in p u t o n  SJR  
19. T h e  first po rtion  o f the m eetings w ill be  reserved  fo r te s tim o n y  by 
in v ita tio n  o f  va rious  organ iza tions, w h ile  the la tter p o rtio n  w ill be  set aside  
for in d iv id u a l p u b lic  testim ony. T h e  Fa irbanks a n d  So ld o tn a  hearings w ill be 
te le co n fe ren ced  listen-on ly, w h ile  the  Juneau hearing  w ill b e  te leoon feren ced  
for p u b lic  te s tim ony  sta tew ide.

A t  the tim e o f  en a ctm en t o f A N I L C A  in 1980 it w as clea rly  the  in ten t o f 
C o n g re s s  that all p rov is ion s  in the A c t  related to p u b lic  lands refer o n ly  to 
federal lands and  w aters; h ow ever, re cen tly  the  D ep a rtm en t o f  In terior has 
a ttem p ted  to ex tend  m anagem ent a u th o r ity  to  state lands and  w aters. T h is  
e n cro a ch m e n t u p o n  o u r  re so u rce  m an agem en t a u th o r ity  w ill  h a ve  
s ig n ifican t and  far rea ch ing  im pacts, u ltim a te ly  o n  all re so u rce  use, w h e th er 
p r iva te  o r  commercial. H earings to  address this federa l a ction  are critica l, and 
fa ilu re  to  d o  so  w ill se rve  o n ly  to  d em on stra te  to  C o n g re s s  a nd  the  federal



co u rts  that A laska is w illin g  to re linqu ish  an ex trem ely  im p o rta n t rig h t o f  the 
state.

I w e lco m e  y o u r participa tion  in these im portan t hearings. If y o u  h ave  
questions, please con ta ct A n n e tte  K re itzer at 4907.

Sena te  R eso u rces  C o m m itte e  
M eeting  S ch e d u le  for S JR  19

M arch  29, 1995 Fa irbanks N orth  S tar B o roug h  10:00 a.m. to 4:30 p.m.
A ssem b ly  C h a m b ers  
809 P ioneer Rd.
(T e le co n fe re n ce  listen  o n ly .)

A p r il 8, 1995 S o ld o tn a  T im e  to  be a nn o u n ced .
(T e le co n fe re n ce  listen o n ly .)

April 10, 1995 Ju n ea u  3:30 p.m . to 7:00 p .m
(S ta tew id e  te le con fe ren ce .)



MAJOR ANILCA CONFLICTS

Customary trade provisions allow for commercial sale of 
subsistence taken resources.

Federal courts will not give deference to state agencies. 

Federal court oversight.

Federal court interpretations that "all competing uses must 
be eliminated before subsistence uses arc restricted."

Definition of "public lands." as described by the federal 
courts, may include state and private lands and waters.

Definition of public lands applies to all sections in ANILCA 
and not just Title VIII.

Federal definition of rural will be difficult to implement in 
Alaska.

Distributed by Senator Mike Miller
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ENATE COMMITTEE RE' >RT 
First Committee of Referral

DATE: 3/6/95 FURTHER:

Dato of 5-Day Notice: DATE TURNED .
(in accordance with Uniform Rule 23) INTO OFFICE: /•->

Resources Committee considered SJR 19

Requesting Congress to amend Alaska National Interest Lands Conservation Act.

and recommends: Senate Mill:
. . . . .  c- rfl . n  n  I ̂ f sa m c  title
I i  be replaced with C S  < 9 ___________________( j 2 c S  ) | | n e w  title

House Mill:
I | adopt previous  CS___________________________ <________) | | same title

j | technical title
I | attached amendment! s) j_j new: SCR*____
I I adopt Letter of Intent b y ________________________Committee

| | lunhcr rcrcrr.il to the___________________________ Committee

Ollir.R RCCOMMCHDA11ONS

HAIR:

NEW FISCAL NOTEIS):
Depart m e w  Dale Zen* Ftwal

P R E V I O U S  F I S C A L  NOTElSl:' 
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IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N I N E T E E N T H  L E G I S L A T U R E  - FIRST S E S S I O N

HY T1IF. SENATE RESOURCES COMMITTEE

OfTcrrd:

Referred:

Sponsorlll: SENATORS M il.! .E H . Pearce. Green

A  R E S O L U T I O N

1 Requesting the Congress to amend the Alaska National Interest Lands Conservation

2 Act to clarify that the term "public lands" means only federal land and water

3 and that any extension of federal jurisdiction onto adjacent land and water is

4 expressly prohibited.

5 B E  IT R E S O L V E D  H Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  \ L A S K A :

b W H E R E A S  the State ol Alaska entered into the Union on an equal footing with all other

7 states, and the Statehood Compact specifically granted authom/ over fish and wildlife to she

8 Stale of Alaska: and

9 W H E R E A S  the i%%uc of fisheries management was one of the most prominent I

I I I  justifications tor statehood, and

11 W H E R E A S  the State ol Alaska contends that the Statehood Compact cannot he legally

12 modified by either pans without the consent of the other party: and

13 W H E R E A S  the Conercss and the ̂ resident of the United States arc presently embarking

14 on .i campaign to return riehts and authority to the states: and

15 W H E R E A S  Title Mil ol the Alaska National Interest Lands Conservation Act

lb lAN I L C A .  PL. ‘>(v 4K7*. enacted in 1980. grants a subsistence priority on federal public land

CS FO R  SE N A T E  J O I N T  R E S O L U T IO N  NO. 19(RES)

♦I- CSSJK 19(RES) i
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1 in askti; and

2 W H E R E A S  ihc Secretary of the Interior and the Secieiuty of Agriculture have

3 threatened unilateral federal preemption of state fish and wildlife management on state and

4 | private land and water in Alaska: and

5 W H E R E A S  the State of Alaska, the federal government, and other parties arc attempting

6 to sort out the complexities of the federal law related to jurisdictional issues created by

7 A N I L C A ;  and

H W H E R E A S  the legal process for developing a final resolution to the jurisdictional

9 questions is extremely slow, and major social and economic disruption is imminent if the federal

10 government continues on a course to illegally and unconstitutionally preempt state management

11 of fish and wildlife; and

12 W H E R E A S  the Congress specifically declined to grant preemption authority to the

13 Secretary of the Interior and the Secretary of Agriculture in A N I L C A ;  and

14 W H E R E A S  the Congress specifically reemphasized that the jurisdiction and authority

15 ot the state were to he maintained: and

16 W H E R E A S  the Alaska State Legislature is conlidcnt that the Alaska delegation in the

17 Congress and the people ol Alaska would never have agreed to the final compromise A N I L C A

18 package had they been advised that A N I L C A  contained provisions to allow federal preemption

19 of all state fish and wildlife management in Alaska: and

20 W H E R E A S  the ledcral agencies and some parties arc arguing in recent court eases

21 concerning statcifcdcial lunsdiclnm that federal icscrvcd water rights and the navigational

22 servitude provide local basis for a claim of federal title to land and resources: and

23 W H E R E A S  this interpretation of federal laws related to federal reserved water rights and

24 the navigational servitude is contrary to all existing related laws and policies adopted by the

25 Congress and threatens to undermine existing reserved water rights and navigable waters policies

26 that arc critical to ail western states;

27 B E  IT R E S O L V E D  that the Alaska State Legislature respectfully and urgently requests

28 the Congress to amend the Alaska National Interest Lands Conservation Act ( A N I L C A )  to

29 clanfy that the original intent of the Congress w^s not to violate the Statehood Compact or to

30 preempt stale manaecmcnt ol lish and wildlife in Alask and be it

31 F U R T H E R  R E S O L V E D  that the Alaska Slate Legislature rcspccttullv requests that the

32 Congress amend A N I L C A  to clanfy that the definition of ‘public lands' means only federal

CSSJR 191 RES) -2.



1 public land and water; and be it

2 F U R T H E R  R E S O L V E D  that, while the federal courts are resolving the federal/state

3 conflicts created by Title VIII of A N I L C A ,  the Alaska State Legislature respectfully requests that

4 the Congress amend A N I L C A  to expressly prohibit preemption of state jurisdiction on state and

5 private land and water unless specifically authorized by the Congress and the State of Alaska;

6 and be it
I

F U R T H E R  R E S O L V E D  that the Alaska State Legislature respectfully requests the

8 Congress to clarify that neither A N I L C A  nor another federal law provides authority for the

9 federal agencies to claim title to resources or land through federal reserved water rights or

10 through the navigational servitude; and be it

11 F U R T H E R  R E S O L V E D  that the Alaska State Legislature respectfully requests the

12 Alaska delegation in Congress to oppose any other amendments to A N I L C A  until the Congress

13 takes action to confirm state management and to limit the definition of "public lands."

14 C O P I E S  of this resolution shall be sent to the Honorable Al Gore. Jr.. Vice-President

15 ol the United States and President of the U.S. Senate; the Honorable Newt Gingrich. Speaker

16 ol the U.S. House ol Representatives; the Honorable Strom Thurmond. President Pro tempore

17 of the U.S. Senate; the Honorable Bob Dole. Majority Leader of the U.S. Senate; and to the

18 Honorable Ted Stevens and the Honorable Frank Murkowski. U.S. Senators, and the Honorable

19 D o n  Young. U.S. Representative, members of the Alaska delegation in Congress.

•3- CSSJR 19<RES)
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3/30/95

C S  F O R  S E N A T E  J O I N T  R E S O L U T I O N  N O. 19( )

IN  THE LE G ISLA TU R E  OF TH E  STATE O F  A LA SKA

N INETEENTH  LEG ISLA TU RE  - F IR ST  SESS IO N  
BY

Offered:
Referred:

Sponsor(s): SENATORS MILLER, Pearce, Green

A  R E S O L U T I O N

Requesting the Congress to amend the Alaska National Interest Lands Conservation 

A ct to clarify that the term "public lands" means only federal land and water 

and that any extension o f  federal jurisdiction onto adjacent land and water Is 

expressly prohibited.

B E  I T  R E S O L V E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

W H E R E A S  the State o f Alaska entered into the Union on an equal footing with all other 

itates. and the Statehood Compact specifically granted authority over fish and wildlife to the 

state o f Alaska: and

W H E R E A S  the issue o f fisheries management was o ie  o f the most prominent 

ustifications for statehood; and

W H E R E A S  the State o f Alaska contends ihat the Statehood Com pact cannot be legally 

nodified by either par.y without the consent o f the other party: ^nd

W 'H E R E A S  the Congress and the President o f the United States are presently embarking 

>n a campaign to return nghts and authority to the states; and

W H E R E A S  Title VIII of the Alaska National Interest Lands Conservation A ct 

A N IL C A ;  P.L. 96-487), enacted in 1980, grants a subsistence priority on federal public land

•1. CSSJR 19( )
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1 in Alaska; and

2 W H E R E A S  the Secretary o f the Interior and the Secretary o f Agriculture have

3 threatened unilateral federal preemption of state fish and wildlife management on state and

4 private land and water in Alaska; and

5 W H E R E A S  the State of Alaska, the federal government, and other parties are attempting

6 to son out the complexifies o f the federal law related to jurisdictional issues created by

7 A N IL C A ;  and

8 W H E R E A S  the legal process for developing a final resolution to die jurisdictional

9 questions is extremely slow, and major social and economic disruption is imminent if the federal

10 government continues on a course to illegally and unconstitutionally preempt state management

11 o f fish and wildlife; and

12 W H E R E A S  the Congress specifically declined to grant preemption authority to the

13 Secretary o f the Interior and the Secretary of Agriculture in A N IL C A ;  and

14 W H E R E A S  die Congress specifically reemphasized that the jurisdiction and authority

15 o f  the state were to be maintained; and

16 W H E R E A S  the Alaska State Legislature is confident that the Alaska delegation in the

17 Congress and the people o f Alaska would never have agreed to the final compromise A N IL C A

18 package had they been advised that A N IL C A  contained provisions to allow federal preemption

19 o f all state fish and wildlife management in Alaska; and

20 W H E R E A S  the federal agencies and some parties arc arguing in recer court cases

21 concerning state/federal jurisdiction that federal reserved water rights and the navigational

22 servitude provide legal basis for a claim o f  federal title ro land and resources: and

23 W H E R E A S  this interpretation of federal laws related to federal reserved water rights and

24 the navigational servitude is contrary to all existing related laws and policies adopted by the

25 Congress and threatens to undermine existing reserved water rights and navigable water; policies

26 thar are critical to all western states:

27 j B E  I T  R E S O L V E D  that the Alaska State Legislature respectfully and urgently requests

28 the Congress to amend the Alaska National Interest Lands Conservation A ct (A N I L C A )  to

29 clarify that the original intent o f the Congress was not to violate the Statehood Com pact or to

30 preempt state management o f fish and wildlife in Alaska: and be it

31 F U R T H E R  R E S O L V E D  that the Alaska State Legislature respectfully requests that the

32 Congress amend .A N ILCA  to clanfy  that the definition o f "public lands" means only federal

CSSJR 19( ) 2-
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public land and water, and be it

F U R T H E R  R E S O L V E D  that, while the federal courts arc resolving the fcdcrai/statc 

conflicts created by Tide VIII o f A N ILC A , the Alaska State Legislature respectfully requests that 

the Congress amend A N IL C A  to expressly prohibit preemption o f state jurisdiction on state and 

private land and water unless specifically authorized by the Congress and the State o f Alaska: 

and be it

F U R T H E R  R E S O L V E D  that the Alaska State Legislature respectfully requests the 

Congress to clarify that neither A N IL C A  nor another federal law provides authority for the 

federal agencies to claim tide to resources or land through federal reserved water rights or 

through the navigational servitude: and be it

F U R T H E R  R E S O L V E D  that the Alaska State Legislature respectfully requests the 

Alaska delegation in Congress to oppose any other amendments to A N IL C A  until the Congress 

takes action to confirm state management and to limit the definition o f "public lands."

C O P I E S  o f this resolution shall be sent to the Honorable A1 Gore, Jr., Vice-President 

o f the United States and President of the U.S. Senate; the Honorable Newt Gingrich, Speaker 

o f the U.S. House of Representatives; the Honorable Strom Thurmond, President Pro tempore 

o f the U.S. Senate; the Honorable Bob Dole. Majority Leader o f the U.S. Senate; and to the 

Honorable Ted  Stevens and the Honorable Frank Murkowski, U.S. Senators, and the Honorable 

Don  Young, U.S. Representative, members o f the Alaska delegation in Congress.

WORK DRAFT WORK DRAFT WORK DRAFT

CSSJR 19i )



W a lt e r  J .  N ic k e l llox 101700 Anchorage, Alailta 99510-1700 907-27b-7m
April 4. 1995

The Honorable Loren Lem an  
Sta te  Capitol (M S-3100)
Ju n ea u , A K  99801

D ear Senator Lem an:

I am  p le a se d  to offer m y  support of Se n a te  Joint Resolution (S JR )  19.

A s  a person  who was d eep ly  involved in the creation o f our Statehood Com pact, I 
rem em ber m any o f the hard-fought battles. O n e  o f the major disputes centered around  
who would m anage A la ska ’s  fish and gam e.

C o n g re ss eventually a g reed  to grant Alaska the authority to m anage its fish a n d  wildlife 
on all state a n d  non-public lands. How ever, Alaska did not b e co m e a state with ju st the 
p a ssa g e  o f  a statehood bill. A laskan s n e e d e d  to ratify those term s--and we did.

A laskans w ere acutely aware o f  the provisions in the bill, a s  the term s o f statehood were 
printed in m ost o f  the local papers. W hen wu voted y e s " to statehood, we w ere voting 
for more than just becom ing another star on the American flag. W e voted “yes'' to the 
terms of the Statehood Bill, which included the right to manago our fish a n d  wildlife.

H ow ever, sin ce  C o n g re ss created The Alaska National Interest Conservation A ct  
(ANILCA) in 1980, the m anagem ent o f our resources has b een  in joopardy. Recently, the 
courts have interpreted A N IL C A  to m ean that C on g ress intended for the federal 
governm ent to h a ve m anagem ent authority o f our fish and gam e that exten d s b e yo n d  
federal lands.

W hether it is the fault o f  the courts, the lack o f understanding b y  C o n g re ss , or the 
ambiguity o f A N IL CA , A laska fa ces a fish an d  wildlife m anagem ent ch sis  that n e e d s to b e  
ad d ressed .

S J R  19 is  a step  in the right direction. This resolution will help clanfy A la sk a ’s  position  
that the federal govom m ent d o e s  not have the authority to m anago our fish an d  gam e  
rosourcos, a s  stipulated in our Sta lohood Act. A n d  this resolution petitions C o n g re ss to 
a m en d  A N IL C A . b y  reaffirming that *public lan ds’ m eans only federal public land and  
water.

This is su e  is not so le ly  a  su b sisten ce  issu o , it is  a state's rights is su e . W hother one  
a g rees with a rural preference or not, wo a s  A laskans cannot allow our sovereign hghts a s  
a state bo dem inished b e ca u se  o f an issu o  that is currently dividing us.

I urge all A la ska n s  to support S J R  19.



t y t O K c l

/ t la A & i 'H a t iw  ‘S 'to iA e n A a o -c C
AI.FRED M C K I N L E Y ,  SR . ,  G R A N D  P R E S I D E N T  

A L A S K A  N A T I V E  B R O T H E R H O O D

T E S T I M O N Y

10 A P R I L  1995

MR. C H A I R M A N  A N D  M E M B E R S  O F  T H E  S E N A T E  R E S O U R C E S  C O M M I T T E E

W H E N  T H E  A L A S K A  N A T I V E  C L A I M S  S E T T L E M E N T  A C T  O F  1971 

B E C A M E  LAW. T H E  C O N F E R E N C E  C O M M I T T E E  O F  U. S. S E N A T E  A N D  U. S. 

H O U S E  M E M B E R S  E X P E C T E D  T H E  S E C R E T A R Y  O F  I N T E R I O R  A N D  T H E  S T A T E  O F  

A L A S K A  T O  U S E  T H E I R  E X I S T I N G  A U T H O R I T Y  T O  T A K E  A C T I O N  N E C E S S A R Y  

T O  P R O T E C T  T H E  S U B S I S T E N C E  N E E D S  O F  T H E  A L A S K A  N A T I V E S .  illh 

F A I L U R E  O F  T H E  F E D E R A L  A N D  S T A T E  G O V E R N M E N T S  T O  H E E D  

C O N G R E S S I O N A L  A D M O N I T I O N S  C A U S E D  T H E  N A T I V E S  T O  S E E K  A S O L U T I O N  

T H R O U G H  F E D E R A L  L E G I S L A T I O N .  AS A R E S U L T .  T H E R E  IS A T I T L E  V I I I  

O F  T H E  A L A S K A  N A T I O N A L  I N T E R E S T  L A N D S  C O N S E R V A T I O N  A C T  ( A N I L C A ) .  

C O N G R E S S  R E C O G N I Z E D  T H E  N E E D  T O  P R E S E R V E  T H E  S U B S I S T E N C E  

L I F E S T Y L E  A S  P R A C T I C E D  B Y  A L A S K A  N A T I V E S  F R O M  " T I M E  I M M E M O R I A L "  

A N D  T H E  F A C T  T H A T  T H E  F I N A L  V E R S I O N  C O N T A I N E D  P R O V I S I O N S  F O R  

" R U R A L  A L A S K A N S "  D I D  N O T  D I L U T E  T H E  P R I M A R Y  P U R P O S E  O F  P R O T E C T I O N  

A N D  P R E S E R V A T I O N  O F  T H E  N A T I V E  S U B S I S T E N C E  L I F E S T Y L E .

W I T H  T H I S  B A C K G R O U N D  T O  M Y  R E M A R K S .  I N O W  S T A T E  A L A S K A  

N A T I V E  B R O T H E R H O O D ' S  O P P O S I T I O N  T O  T H E  P A S S A G E  O F  S E N A T E  J O I N T  

R E S O L U T I O N  NO. 19. T H E  R E S O L U T I O N .  O N  IT FAC E ,  W O U L D  S E E K  T O  

N U L L I F Y  R E C E N T  N A T I V E  S U B S I S T E N C E  V I C T O R I E S  IN T H E  U . S .  D I S T R I C T



C O U R T ,  I N C L U D I N G  T H E  D E C I S I O N  IN T H E  K A T I E  J O H N  C A S E  (ON A P P E A L  

T O  T H E  N I N T H  C I R C U I T )  W H I C H  H E L D  T H A T  F E D E R A L  J U R I S D I C T I O N  ( F O R  

T I T L E  V I I I )  S H O U L D  E X T E N D  T O  A L L  N A V I G A B L E  W A T E R S  IN T H E  S T A T E  

O F  A L A S K A .  A T  L E A S T  6 0 X  O F  N A T I V E  S U B S I S T E N C E  T A K E S  P L A C E  IN 

N A V I G A B L E  W A T E R S  IN A L A S K A  U N L E S S  T H E  S T A T E  C O M E S  I N T O  C O M P L I A N C E  

W I T H  T I T L E  V I I I  O F  A N I L C A  IN O R D E R  F O R  N A T I V E S  T O  F U L L Y  B E N E F I T  

F R O M  T H E  S U B S I S T E N C E  P R I O R I T Y  P R O V I D E D  B Y  T I T L E  V I I I  O F  A N I L C A .  

F E D E R A L  J U R I S D I C T I O N  M U S T  B E  A B L E  T O  R E G U L A T E  N O N - F E D E R A L  H U N T I N G  

A N D  F I S H I N G  A C T I V I T I E S  T H A T  I M P A C T  O N  S U B S I S T E N C E  H A R V E S T  

E F F O R T S .

A D D I T I O N A L L Y ,  I S U P P O R T  T H E  P E T I T I O N  S U B M I T T E D  T O  T H E  

S E C R E T A R I E S  O F  I N T E R I O R  A N D  A G R I C U L T U R E  O N  B E H A L F  O F  A N U M B E R  O F  

N A T I V E  O R G A N I Z A T I O N S  T H A T  S E E K  T O  E X P A N D  F E D E R A L  S U B S I S T E N C E  

M A N A G E M E N T  J U R I S D I C T I O N  B E Y O N D  F E D E R A L  P U B L I C  L A N D S .

I C A N N O T ,  N O W ,  S U P P O R T  A R E S O L U T I O N  C A L C U L A T E D  T O  R E S T R I C T  

T H E  N A T I V E  S U B S I S T E N C E  R I G H T S  B E Y O N D  W H A T  IS S E T  O U T  IN T I T L E  

VI I I  A N D  I N T E R P R E T E D  BY T H E  C O U R T S .  I E M P H A T I C A L L Y  O P P O S E  A N Y  

E F F O R T  T O  A M E N D  T I T L E  VIII T H A T  D O E S  N O T  F I R S T ,  T H R O U G H  A S E R I E S  

O F  C O N S U L T A T I O N S ,  G A I N  T H E  S U P P O R T  O F  T H E  A L A S K A  N A T I V E S .
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7 ^ A l e u t  C o r p o r a t i o n

A p ril 12, 1995

T h e  Honorable Loren  Lem an 
Chairman, Senate Resources Com m ittee 
Room  113, Alaska State Capitol 
Juneau, Alaska 99801

Dear Mr. Chairman:

Thank you for inviting me to submit testimony to Senate Joint Resolution 19.

Th e  A leut Coxporation does not support adoption o f  SJR  19. Its passage will not bring 
Alaska one step closer to solving the ujal subsistence issue: the continued existence o f 
Native villages throughout the bush. On the contrary, S JR  19 proposes that the Congress 
deliver a death blow to the villages by reducing current federal subsistence protections to an 
empty rhetorical shell.

Alaska must not destroy its rural areas in order to serve a vocal urban minority w hich is so 
afraid o f  the majority that it w ill do anything to keep the question from going to the voters. 
Rural Alaskans (Native and non-Nativc) must be guaranteed nutritional resources for family 
and com m unity survival in times o f  resource shortage. That is all that T itle  V m  does, 
despite the frenzied attempt in Juneau to redefine the issue as 'management," "states’ 
rights," or "equality."

T itle  VJII is a reasonable, justifiable policy  enacted by the Congress and agreed to by the 
state in 1980. B y  trying to reverse it, S JR  19 proposes to pull the econom ic and cultural rug 
out from  under rural Alaska - and to pass along the enormous cost o f  its collapse to every 
future governor, legislator, and taxpayer.

▲
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Chairman Iceman
April 12, 1995
Page 2

W c at T h e  Aleut Corporation strongly object to S JR  19 - not only because it advocates a 
disastrous social po licy  - but because It asks the wrong people to decide the issue. W c  agree 
with Senator Stevens t h A t  subsistence must be decided in Alaska, by Alaskans, not in 
Washington D .C .

Sincerely,

T H E  A L E U T  C O R P O R A T IO N

A lice  Pctrivelli 
President

/kgd
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Post Olllco Box 1232 • Barrow • Aln9ka • 09723-1232 • (907)852-2762 • FAX (007) B52 2763

Arctic Slope
Native Association Limited

April 8, 1995
Senate Resources Committee 
Alaska State Legislature 
State Capitol
Juneau, Alaska 99801-1182

Dear Senate Resources Committee:
I would like to submit the following into the record as written testimony to Senate Joint 

Resolution {SJR) #19.
Please be aware that the Arctic Slope Native Association, Limited (ASNA) is strongly 

opposed to the passage of SJR #19, requesting Congress to amend the Alaska National Interest 
Lands Conservation Act (ANILCA) to clarify that the term 'public lands" means only federal land 
and water and that any extension of federal jurisdiction onto adjacent land and water is expressly 
prohibited.

It is our understanding that one of the most important features of ANILCA was to:
provide the opportunity fo r continued subsistence use by local residents.

Any effort to amend any sections of ANILCA will be seen as a threat to the subsistence lifestyle that 
has been practiced for centuries, passed down from one generation to the next.

Let me remind you that on March 30, 1994, in Federal District Court, Judge Holland ruled 
that the federal government has the legal authority to regulate subsistence hunting and fishing on 
all such public lands and waters. In other words, the federal government has direct management 
authority over subsistence takings cf fish and wildlife on federal public lands during state non- 
compliance.

At this moment in time, ASNA also believes that federal law is the best protection 
subsistence users have in this state.

Anjktuvuk Paso • Atqnsuk • Borrow • Koktovik • Nuiqnul • Point Hopo • Point Lay • vVnmwnght



Letter to the Senate Resources Committee
April 8, 1995

PAG £-2

The best solution to resolve the subsistence impasse in Alaska is an amendment to the 
Alaska Constitution to recognize a rural subsistence priority.

In closing, and let me say it again, ANILCA is the only protection for Native residents in 
rural Alaska. We are able to continue a lifestyle that is vital to the different cultures in each 
region of Alaska, and that is the subsistence lifestyle, a tradition that has been practiced since 
time immemorial by all Native Alaskans.

I thank you for the opportunity to provide written comments for the record.
Sincerely,

Michael D. Pederson 
Natural Resources Specialist

T
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BRISTOL BAY i ; i  H NATIVE CORPORATION
BOO CORDOVA I PO BOX 100*20 I ANCHORAGE, ALASKA 09510 I (907) *78-3602

TELECOPY (907) 278-39IV

A p r i l  5, 1995

S e n a t o r  L o r e n  Leman, C h a i r m a n  
S e n a t e  R c s o u o r c c s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  
J u n e a u  A K  9 9 8 0 1 - 1 1 8 2

D e a r  S e n a t o r  Leman,

Re: S e n a t e  J o i n t  R e s o l u t i o n  No. 19

T h i s  is t o  a d v i s e  y o u  t h a t  t h e  B r i s t o l  Bay N a t i v e  C o r p o r a t i o n  
o p p o s e s  S e n a t e  J o i n t  R e s o l u t i o n  No. 19 for v a r i o u s  r e a s o n s .

F irst, t h e  G o v e r n o r  of the S t a t e  of  A l a s k a  a n d  n o t  t h e  A l a s k a  
L e g i s l a t u r e  r e p r e s e n t s  t h e  S t a t e  of A l a s k a  o n  f e d e r a l  m a t t o r s .  T h e  
N i n t h  C i r c u i t  C o u r t  of A p p e a l s  r e c o g n i z e d  t h i s  p r i n c i p l e  w h e n  it 
d e n i e d  t h e  A l a s k a  L e g i s l a t u r e  p e r m i s s i o n  t o  i n t e r v e n e  in t h e  K a t i e  
J o h n  c a se. It w a s  a R e p u b l i c a n  g o v e r n o r  of t h e  S t a t e  of A l a s k a ,  
G o v e r n o r  H a m m o n d ,  w h o  s u p p o r t e d  t h e  p r o v i s i o n s  n o w  i n c l u d e d  in 
T i t l e  V I I I  of t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  
(ANILCA). A  D e m o c r a t i c  g o v e r n o r ,  G o v e r n o r  K n o w l e s ,  n o w  s u p p o r t s  t h e  
p r o v i s i o n s  of T i t l e  V I I I  of A N I L C A .

S e c o n d ,  t h e  s u b s i s t e n c e  p r o v i s i o n s  of T i t l e  V I I I  of A N I L C A  a r e  
s u p p o r t e d  by t h e  A l a s k a  d e l e g a t i o n  in W a s h i n g t o n .  S e n a t e  J o i n t  
R e s o l u t i o n  No. 19 w i l l  be i r r e l e v a n t  in a n y  d i s c u s s i o n  o f  t h e  i s s u e  
in W a s h i n g t o n .

T h i r d ,  t h e  A l a s k a  L e g i s l a t u r e  s h o u l d  a l l o w  t h e  v o t e r s  of A l a s k a  to  
v o t e  o n  t h e  q u e s t i o n  w h e t h e r  t h e y  s u p p o r t  s t a t e  m a n a g e m e n t  of fish 
a n d  g a m e  o n  f e d e r a l  land a n d  w a t e r s .  W h y  d o e s  t h e  A l a s k a  
L e g i s l a t u r e  o p p o s e  t h e  r i g h t  of A l a s k a  v o t e r s  t o  v o t e  o n  a n  i s s u e  
of s u c h  i m p o r t a n c e ?  T h e  A l a s k a  L e g i s l a t u r e  w i l l  be r e s p o n s i b l e  for 
t h e  loss o f  s t a t e  fi s h  a n d  g a m e  m a n a g e m e n t  o n  f e d e r a l  l a n d  a n d  
w a t e r s  if t h e  f e d e r a l  c o u r t s  r u l e  in f a v o r  of t h e  A l a s k a  N a t i v e s  
a n d  t h e  f e d e r a l  g o v e r n m e n t  in t h e  K a t i e  J o h n  l i t i g a t i o n .

I w o u l d  a p p r e c i a t e  it if y o u  w o u l d  i n c l u d e  t h i s  l e t t e r  in tho 
h e a r i n g  r e c o r d  of S e n a t e  J o i n t  R e s o l u t i o n  No. 19.

S i n c e r e l y ,

Jfjalmar O l s o n  
C h a i r m a n  a n d  P r e s i d e n t
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S E N T  V I A  F A C S I M I L E :  ( 9 0 7 )  4 6 5 - 3 8 1 0

M a r c h  2 9 ,  1 9 9 5

T h e  H o n o r a b l e  L o r e n  L e m a n
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e
A l a s k a  L e g i s l a t u r e
S t a t e  C a p i t o l
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

D e a r  S e n a t o r  L e m a n :

I a m  w r i t i n g  t o  y o u  i n  o p p o s i t i o n  t o  S J R  1 9 .  w h i c h  askt C o n g r e s s  t o  a m e n d  T i t l e  
V I I I  o f  A N I L C A  t o  d i s p o s e  o f  t h e  r u r a l  p r e f e r e n c e  p r o v i r i o n .

C a l i s t a  C o r p o r a t i o n  s u p p o r t s  t h e  r u r a l  p r e f e r e n c e  a s  s t a t e d  i n  T i t l e  V I I I  o f  A N I L C A .  
T h e  p r o v i s i o n s  o f  A N I L C A  m u s t  b e  i m p l e m e n t e d  b y  t h e  U n i t e d  S t a t e s  C o u r t s  a n d  
a g e n c i e s ,  a n d  t h e  S t a t e  o f  A l a s k a  a s  a g r e e d  u p o n  b y  t h e  f e d e r a l  a n d  s t a t e  
g o v e r n m e n t s  i n  1 9 8 0 .  T h e  S t a t e  o f  A l a s k a  h a s  n o t  u p h e l d  i t s  p a r t  o f  t h e  a g r e e m e n t  
s i n c e  t h e  M c D o w e l l  d e c i s i o n  i n  1 9 8 9 .

A N I L C A  i s  t h e  o n l y  l e g a l  f o r c e  p r o t e c t i n g  t h e  e c o n o m i c  a n d  c u l t u r a l  s u r v i v a l  o f  
s u b s i s t e n c e  b a s e d  r u r a l  c o m m u n i t i e s .  T h e  f e d e r a l  p r e f e r e n c e  i s  a  h u m a n e ,  
i n t e l l i g e n t  p o l i c y ,  t h a t  a l l o w s  r u r a l  A l a s k a n s  t o  s u r v i v e  b y  t h e i r  o w n  s e l f - s u s t a i n i n g  
e c o n o m i c  b a s e ,  w h i c h  m i n i m i z e s  t h e i r  d e p e n d e n c y  o n  g o v e r n m e n t  p r o g r a m s  a n d  
w e l f a r e .

T h e  c o n t i n u a n c e  o f  t h e  m r a l  p r e f e r e n c e  f o r  s u b s i s t e n c e  r e s o u r c e s  i s  e s p e c i a l l y  
I m p o r t a n t  I n  l i g h t  o f  t h e  p r e d i c t e d  c u t b a c k s  I n  f e d e r a l  a n d  s t a t e  f u n d i n g ,  w h i c h  
w i l l  h a v e  i t s  m o s t  d r a m a t i c  e f f e c t  o n  r u r a l  A l a s k a .  ' T h e s e  c u t b a c k s  w i l l  i n c r e a s e  t h e  
n e e d s  o f  r u r a l  A l a s k a n s  t o  d e p e n d  o n  s u b s i s t e n c e  r e s o u r c e s  f o r  s u r v i v a l .

I n  a d d i t i o n ,  r u r a l  A l a s k a  d o c s  n o t  h a v e  a  d e v e l o p e d  e c o n o m y  I n  p l a c e ,  w h e r e b y  
p e o p l e  c a n  " J u s t  g o  o u t  a n d  g e t  a  J o b  a n d  s h o p  a t  t h e  l o c a l  g r o c e r y  s t o r e . "  t o  m e e t  
t h e i r  n e e d s .  F o r  t h e  m o s t  p a r t  t h e r e  a r c  n o  J o b s  t o  b e  h a d .  a n d  t h e  p e o p l e ’ s  
p r i m a r y  s u r v i v a l  s k i l l  i s  t h e i r  a b i l i t y  t o  h u n t ,  f i s h  a n d  g a t h e r  w i l d  e d i b l e s  i n  o r d e r  
t o  p u t  f o o d  o n  t h e  t a b l e .
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T h e  r e a l i t y  o f  t h e  s i t u a t i o n  i s  t h a t  t h e r e  i s  a  l i m i t e d  a m o u n t  o f  f i s h  a n d  g a m e  i n  
A l a s k a ,  a n d  t h e  a n t i - s u b s i s t e n c e  g r o u p s '  t a l k  o f  " e q u a l i t y "  b a s i c a l l y  t a k e s  f o o d  o u t  o f  
t h e  m o u t h s  o f  r u r a l  A l a s k a ’s  e l d e r s  a n d  c h i l d r e n ,  i n  o r d e r  t o  m a k e  it  a v a i l a b l e  t o  
u r b a n  b a s e d  g u i d e s  a n d  s p o r t s  h u n t e r / f i s h e r m e n  w h o  l i s t  h u n t i n g  a n d  f i s h i n g  o n  
t h e i r  r e s u m e  a s  a  h o b b y .

T h e  I n t e n t  o f  t h e  f o u n d i n g  l e a d e r s  w h e n  t h e y  p a s s e d  t h e  A l a s k a  N a t i v e  C l a i m s  
S e t t l e m e n t  A c t  a n d  A N I L C A .  w a s  t h e  p r e s e r v a t i o n  o f  f u n d a m e n t a l  h u m a n  r i g h t s .  
M a n y  r u r a l  c o m m u n i t i e s  a r c  e n t i r e l y  d e p e n d e n t  u p o n  w i l d  a n i m a l s  a n d  f i s h  f o r  
t h e i r  p h y s i c a l  s u r v i v a l ,  a s  w e l l  a s  f u l f i l l m e n t  o f  t h e i r  c u l t u r a l  a n d  s p i r i t u a l  n e e d s  i n  
a  w a y  n o  o t h e r  g r o u p  h a s  e v e r  b e e n  o r  w i l l  e v e r  b e .

T h e  t i m e  i s  r i g h t  f o r  t h e  S t a t e  o f  A l a s k a  t o  g e t  i n  t u n c  w i t h  t h e  r u r a l  p r e f e r e n c e  
p r o v i s i o n  o f  A N I L C A .  a n d  le t  t h e  c i t i z e n s  o f  A l a s k a  c o l l e c t i v e l y  d e c i d e  a t  t h e  v o t i n g  
b o o t h  w h e t h e r  a  c o n s t i t u t i o n a l  a m e n d m e n t  i s  a c c e p t a b l e  t o  t h e m  t o  r e s o l v e  t h e  
s u b s i s t e n c e  p r e f e r e n c e  i s s u e ,  a n d  b r i n g  t h e  S t a t e  b a c k  i n  c o m p l i a n c e  w i t h  
A N I L C A .

S i n c e r e l y ,

C A L I S T A  C O R P O R A T I O N

M a t t h e w  N i c o l a i ,  P r e s i d e n t

c c :  A l a s k a  F e d e r a t i o n  o f  N a t i v e s .  I n c .
R e p r e s e n t a t i v e  I v a n  M .  I v a n  
S e n a t o r  L y m a n  H o f f m a n  
G o v e r n o r  T o n y  K n o w l e s
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C i t i z e n s ’ A d v i s o r y  C o m m i s s i o n  
o n  F e d e r a l  A r e a s
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3700 Airport Way 
Fairbanks. Alaska 99709 4699 

19071 457 27/S 
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*Pf> 1 I 1995

Senator Loren Lem an, Chairman 
Senate Resources Committee 
Alaska State Legislature 
Slate Capitol 
Juneau, A K  99801*1182

Dear Senator Leman:

Recently the C itizens’ Advisory Commission on Federal Areas was invited by the Senate 
Resources Com m ittee to give testimony regarding Senate Joint Resolution 19. Because tnc 
Com m ission members had not, at that point, had the opportunity to discuss S JR  19 and 
formulate a position, w c were unable to present testimony at the March 29 hearing in Fairbanks. 
However, SJR  19 was placed on the agenda for our April 1 Com m ission meeting in Juneau. 
A t that meeting, the Commission members present voted unanimously to endorse SJR  19.

Th is  Com m ission believes that the language in the Alaska National. InteraiTLgntbrConscrs ation 
A ct  (A N I L C A )  is very specific in applying the provisions o f  T itle  V III o f that statute. A N IL C A  
Section 102(3) contains the following definition for the term "public lands:"

Th e  term "public lands" means lands situated in Alaska which, after the date o f 
enactment o f  this A ct arc Federal lands', except*

(A )  land selections o f  the State o f  Alaska which have been tentatively 
approved or validly selected under the Alaska Statehood A ct and lands 
which have been confirmed to, validly selected by, or granted to the 
Territory o f  Alaska or the State o f  Alaska under any provision o f  Federal 
law;
(B )  land selections o f  a Native Corporation made under the Alaska Native 
Claim s Settlement A ct which have not been conveyed to a Native 
Corporation, unless any such selection is determined to be invalid or is 
relinquished; and
( C )  lands referred to in section 19(b) o f  the Alaska Native Claim s 
Settlement A d

' The Icrm ‘ Federal land* meant land* Ihc title to vchich i* in (he United Stair* after the dale o f enactment 
o f (hit Act. (ANILCA Section 102(2))
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Further, w c believe that any attempt to extend management by the Federal Subsistence Board 
beyond federal public lands is unacceptable. Th e  management and allocation o f  fish and game 
resources on all lands and waters o f  Alaska is the responsibility o f  the Board o f  Fisheries and 
the Board o f Game. However, the conflict between the Constitution o f  the State o f  Alaska and 
the provisions o f  A N I L C A  Title  VIII has resulted in the current dual management system. Until 
this conflict is resolved and the State Boards resume their management roles for all lands and 
waters in the stale, every effort must be made to prevent further expansion o f  the federal 
management program.

Thank you for the opportunity to provide testimony on S JR  19. If you or the other committee 
members have questions regarding our position on SJR  19, or if w c can clarify anything, please 
do not hesitate to contact our office.

Sincerely,

Executive Director
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S e n a t o r  M i k e  M i l l e r  

S t a t e  C a p i t o l

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2  

RE: S J R  19

D e a r  S e n a t o r ,

I a t t e n d e d  t h e  h e a r i n g  in F a i r b a n k s  b u t  d i d n ' t  get a c h a n c e  

t o  s p e a k  a n d  I h o p e  t h a t  m y  l e t t e r  w i l l  help. I w i l l  b e g i n  

b y  s a y i n g  t h a t  I o p p o s e  the p a s s a g e  of S J R  19 b y  the S e n a t e .

I a m  a full b l o o d e d  I n d i a n  w o m a n  w i t h  t w o  c h i l d r e n  w h o  l i k e  

t o  e a t  o u r  n a t i v e  food. I w a s  b o r n  a n d  r a i s e d  in A l l a k a k e t  

a n d  w e n t  t o  h i g h  s c h o o l  in M t . E d g e c u m b e . In M t . E d g e c u m b e  

b e c a u s e  of  t h e  n a t u r e  of  A l a s k a n  N a t i v e s  w e  l e a r n e d  a lot 

a b o u t  the d i f f e r e n t  c u l t u r e s  all o v e r  A l a s k a .  O n e  of o u r  

f a v o r i t e  p a s t i m e s  w a s  t o  get i n t o  a b i g  g r o u p  a n d  t a k e  t u r n s  

t e l l i n g  a b o u t  the f o o d s  we  miss.

A s  y o u  h e a r d  t i m e  a n d  t i m e  a g a i n  y e s t e r d a y  that t h i s  b i l l  as  

it s t a n d s  d o e s  n o t  s a y  a n y t h i n g  a b o u t  s u b s i s t e n c e  b u t  w e  

k n o w  froi. 'ast e x p e r i e n c e  h o w  t h e  r u r a l  p e o p l e  h a v e  b e e n  

t r e a t e d  a s  f a r  as  t h e i r  s u b s i s t e n c e  r i g h t s  a r e  c o n c e r n e d .  

U n l e s s  y o u  a r e  a p o o r  l i s t e n e r  a n d  o n l y  h e a r  w h a t  y o u  l i k e  

y o u  s h o u l d  h a v e  n o t i c e d  the p e o p l e  w h o  s u p p o r t  S J R  19.

T h e s e  p e o p l e  s p o k e  w i t h  v e n g e a n c e ,  p u r e  hatred, a n d  h a v e  a 

v e r y  p o o r  i m a g e  of t h e  n a t i v e  p e o p l e .  W h a t  w i l l  y o u  t h i n k  

o f  us a n d  m o r e  i m p o r t a n t l y  w h a t  w i l l  w e  t h i n k  of o u r s e l v e s  

if w e  a l l o w  p e o p l e  t o  s p e a k  o u t  l i k e  th a t  a g a i n s t  us w i t h o u t  

s t a n d i n g  u p  for o u r s e l v e s .

L.  D e m i e n t i e f f  T e s t a m o n y  P g .  1



W h e n  I w a s  a c h i l d  we d i d  not h a v e  a n y  m o n e y  in o u r  family. 

Bu t  t h e r e  w a s  n e v e r  a d a y  that w e  w e n t  w i t h o u t  food. S a m  

W h i t e  t h e  G a m e  W a r d e n  at that t i m e  u s e  to te l l  m y  D a d  not to 

let h i s  c h i l d r e n  get too h u n gry. B e c a u s e  w e  u s e  to li v e  o n  

the S o u t h  F o r k  of the K o y u k u k  R i v e r  a b o v e  A l l a k a k e t ,  S a m  w a s  

w o r r i e d  th a t  if D a d  d i d n ' t  g e t  his m o o s e  that w e  w o u l d  run 

o u t  of food. T h r o u g h o u t  o u r  c h i l d h o o d  w e  n e v e r  r e c e i v e d  a n y  

o u t s i d e  a s s i s t a n c e .  W h e n  t h i n g s  g o t  t o o  r o u g h  D a d  w o u l d  

g u i d e  a n t h r o p o l o g i s t s ,  w o r k  in a mine, o r  g o  f i r e f i g h t i n g .

It w a s  h a r d  f o r  h i m  to l e a v e  u s  b u t  m y  M o t h e r  w o u l d  s t a y  in 

c a m p  w i t h  u s  a n d  d o  all the h u n t i n g  a n d  f i s h i n g  a n d  

g a t h e r i n g  t o  f e e d  us. A l m o s t  e v e r y  s u m m e r  w h i l e  D a d  w a s  out 

w o r k i n g ,  a m o o s e  w o u l d  c o m e  o u t  n e a r  o u r  c a m p  a n d  m y  M o t h e r  

g o t  o u t  the g u n  a n d  s h o t  it s o  th a t  w e  c a n  h a v e  s o m e  m e a t  

again.

I w i l l  n o w  t e l l  y o u  w h a t  o u r  D a d  t o l d  u s  w h e n  w e  w e r e  v e r y  

s m a l l  a n d  w h e n  h e  s t a r t e d  t e l l i n g  u s  h o w  i m p o r t a n t  it is to 

l e a r n  t o  h u n t  a n d  f i s h  a n d  live o f f  t h e  land. He  s a i d  that 

y e s  t h e r e  is a b e i n g  that is all o v e r  the wo r l d .  It h a s  a 

b i g  S p i r i t .  T h a t  S p i r i t  is in all of us a n d  th a t  S p i r i t  is 

a l s o  in all the a n i m a l s  a n d  l i v i n g  things. T h e  o n l y  r e a s o n  

w e  a r e  a l l o w e d  t o  ki l l  is to f e e d  o u r s e l v e s  a n d  o u r  

f a m i l i e s .  W e  d o  not kill in a n g e r  a n d  w h e n  w e  k i l l  f o r  fo o d  

we  s a y  T h a n k  Y o u  e v e r y t i m e .  A s  l o n g  as  we  a r e  g o o d  to  all 

l i v i n g  things, t h e  w o r l d  w i l l  b e  g o o d  to  us.

W e  m o v e d  t o  A l l a k a k e t  w h e n  I w a s  o l d  e n o u g h  t o  s t a r t  f irst 

g r a d e .  T h a t  w a s  the a b s o l u t e  w o r s t  y e a r  of m y  life.

B e c a u s e  the v i l l a g e  p e o p l e ' s  i n c o m e  w a s  b e l o w  p o v e r t y  l evel 

t h e  T e r r i t o r y  S c h o o l  b e g a n  a l u n c h  p r o g r a m .  T h e y  t r i e d  to 

f o r c e  m e  to  eat the w h i t e  m a n ' s  f o o d  at lunch. I c r i e d  a n d  

c a n n o t  e a t  a n d  k e p t  c r y i n g  u n t i l  t h e y  let m e  g o  h o m e  w h e r e  

m y  M o t h e r  h a d  m o o s e  me a t  o r  f i s h  w a i t i n g  for me. A f t e r  I 

a t e  I s o m e t i m e s  w o u l d  g o  b a c k  to s c h o o l .  T o d a y  m y  d a u g h t e r s  

d o  not l i k e  the s c h o o l  l u n c h  a n d  a s k  m e  t o  p a c k  a l u n c h  

e v e r y  day. T h r o u g h o u t  A l a s k a  all o u r  s t r o n g e s t  f a m i l y  ti e s  

a r e  b a s e d  o n  f o o d  a n d  the s h a r i n g  of it.

L .  D e m i e n t i e f f  T e s t i m o n y  P g .  2



Y o u  h e a r d  M a l i n d a  C h a s e  y e s t e r d a y  w h e n  s h e  B a i d  t h a t  a y o u n g  

m a n  in A n v i k  w a s  a c h a n g e d  m a n  a f t e r  h e  k i l l e d  h i s  f i r s t  

m o o s e .  In a l l  t h e  b i g  e v e n t s  in o u r  l i v e s  o u r  N a t i v e  f o o d  

is s h a r e d .  W h e n  a b a b y  is b o r n  w e  s h a r e  a b i g  d i n n e r ,  in 

A l l a k a k e t  e v e r y  B i r t h d a y  is c e l e b r a t e d  w i t h  a d i n n e r ,  w h e n  

t h a t  y o u n g  m a n  k i l l s  h i s  f i r s t  m o o s e  it is c e l e b r a t e d  w i t h  

d i n n e r ,  w h e n  t h a t  y o u n g  l a d y  b e c o m e s  a w o m a n  s h e  is b r o u g h t  

f o o d ,  w h e n  a c o u p l e  g e t s  m a r r i e d  f o o d  i s  s h a r e d ,  w h e n  t h e r e  

i s  a n e w  b u i l d i n g  i n  t h e  v i l l a g e  f o o d  is s h a r e d  a n d  f i n a l l y  

a n d  m o s t  i m p o r t a n t l y  w h e n  a p e r s o n  d i e s  f o o d  is s h a r e d .  I 

m o s t  r e c e n t l y  w e n t  t h r o u g h  s o m e  t r y i n g  t i m e s  a n d  t h e  f i r s t  

c a l l  I g o t  w a s  m y  f r i e n d s  b r i n g i n g  f o od.

I h o p e  y o u  a l s o  h e a r d  M a r g i e  M a y o  s p e a k  y e s t e r d a y  w h e n  s h e  

t a l k e d  a b o u t  t h e  u s e  o f  p u b l i c  a s s i s t a n c e  i n  t h e  v i l l a g e .  I 

h o p e  I n e v e r  h a v e  t o  d e p e n d  o n  p u b l i c  a s s i s t a n c e  b e c a u s e  m y  

g o a l  in l i f e  t o  t e a c h  m y  c h i l d r e n  t o  p r o v i d e  f o r  t h e m s e l v e s .  

T h a t  is t h e  r e a s o n  I n e e d  t o  w r i t e  t h i s  l e t t e r .  I n e e d  t o  

s p e a k  o u t  a n d  l e t  p e o p l e  k n o w  w h e n  s o m e o n e  m a k e s  s u c h  

d e g r a d i n g  r e m a r k s  a b o u t  o u r  p e o p l e .  I f V s i t  q u i e t l y  a n d  let 

t h i s  h a p p e n  I w i l l  b e  t e a c h i n g  m y  c h i l d r e n  t o  s i t  q u i e t l y  

a n d  let p e o p l e  t r e a t  t h e m  ba d .

T h i s  w i l l  e n d  m y  t e s t i m o n y  a n d  h o p e  y o u  h a v e  l e a r n e d  a 

l i t t l e  a b o u t  o u r  l i f e s t y l e .  T h a n k  y o u .

S i n c e r e l y ,

L i n d a  W. D e m i e n t i e f f

c c :  S e n a t o r s  D r u e  P e a r c e ,  S t e v e  F r a n k ,  R i c k  H a l f o r d ,  L y m a n

H o f f m a n ,  L o r e n  L e m a n ,  G e o r g e i a n n a  L i n c o l n ,  R o b i n  T a y l o r

L.  D e m i e n t i e f f  T e s t i m o n y  P g .  3



* APR-10-1995 16!35 FROM

?

TO 19074653010 P .02

M y  n a m e  i s  J o a n n e  G r a c e .  I a m  a n  a s s i s t a n t  a t t o r n e y  g o n e r a l  

I n  t h e  N a t u r a l  Rusaourcuu S e c t i o n .  I liuvw tx b r i w f  n t a t o m o n t  t o  m a k e  

a b o u t  S J R  19 o n  b e h a l f  o f  t h e  D e p a r t m e n t  o f  L a v .

T h e  d e p a r t m e n t  p r e s e n t l y  Is r e p r e s e n t i n g  t h e  s t a t e  i n  

l i t i g a t i o n  r a i s i n g  t h e  i s s u e s  a d d r e s s e d  i n  S J R  19, a n d  t h a  s t a t e ' s  

p o s i t i o n  i n  t h i a  l i t i g a t i o n  g e n e r a l l y  c o r r e s p o n d s  t o  t h e  

r e s o l u t i o n ' s  r e q u e s t s  r o r  a m e n d m e n t s .  N e v e r t h e l e s s ,  t h e  

a d m i n i s t r a t i o n ' s  p o s i t i o n  i s  t h a t  a l t h o u g h  a m e n d m e n t s  t o  A N I L C A  

m i g h t  b e  p a r t  o f  a  f i n a l  s o l u t i o n  t o  t h e  s u b s i s t e n c e  d i l e m m a  i n  

A l a s k a ,  v e  n e e d  c o n s e n s u s  a m o n g  A l a s k a n s  a b o u t  h o w  t o  r e s o l v e  t h e  

m a n y  p r o b l e m s  r a t h e r  t h a n  a s o l u t i o n  i m p o s e d  b y  l a w m a k e r s  in 

W a s h i n g t o n ,  D . C .  T h e  a d m i n i s t r a t i o n ' s  g o a l s  a r o  t o  r o g a i n  s t a t e  

m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  f o r  a l l  l a n d s  i n  A l a s k a  a n d  t o  

p r e s e r v e  t h e  r u r a l  p r i o r i t y .

T h e  a m e n d m e n t s  S J R  19 s u g g e s t  d i f f e r  i n  o n e  r e s p e c t  f r o m  t h e  

i s s u e s  i n  t h e  l i t i g a t i o n .  S J R  19 a d d r e s s e s  t w o  i s s u e s ,  w h i c h  w e  

r e f e r  t o  a s  t h e  " W h e r e  I" i s s u e  a n d  t h e  " W h e r e  I I "  i s s u e .  T h e  

" W h e r e  I" i s s u e  i s  t h e  q u e s t i o n  o f  w h e t h e r  t h e  s u b s i s t e n c e  p r i o r i t y  

a n d  t h e  F S B ' s  m a n a g e m e n t  a u t h o r i t y  e x t e n d  t o  n a v i q a b l e  w a t e r s  in 

A l a s k a .  T h a  p l a i n t i f f s  in  t h e  K a t i e _J o h n  l i t i g a t i o n  a r g u e ,  a n d  

J u d g e  H o l l a n d  h e l d ,  t h a t  t h e y  do, f o r  t h i 3  r e a s o n .  T h e  s u b s i s t e n c e  

p r i o r i t y  e p p l i o o  t o  " p u b l i c  l a n d s . "  G o n e r a l l y  " p u b l i c  l a n d s "  a r c  

u n d e r s t o o d  t o  m e a n  f e d e r a l  l a n d s ,  b u t  C o n g r e s s  c a n  d e f i n e  t h i s  t e r m
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d i f f e r e n t l y  i n  d i f f e r e n t  c o n t e x t s .  I n  ANILCA, C o n g r e s s  d e f i n e d  

" p u b l i c  l a n d s "  a s  " l a n d s ,  w a t e r s ,  a n d  i n t e r e s t s  t h e r e i n ,  t i t l e  t o  

w h ic h  i s  i n  t h e  U n i t e d  s t a t e s . "  I  b e l i e v e  t h i . t  c o n g r e s s  t h o u g h t  i t  

w a s  d e f i n i n g  " p u b l i c  l a n d s "  a s  f e d e r a l l y - o w n e d  l a n d s .  T h e  K a t i e  

J o h n  p l a i n t i f f s  a r g u e d ,  h o w e v e r ,  t h a t  i f  t h e  U n i t e d  S t a t e s  h a s  a n y  

p r o p e r t y  i n t e r e s t  i n  l a n d s  o r  w a t e r s ,  t h a t  c o n v e r t s  th e m  t o  " p u b l i c  

l a n d s "  u n d e r  t h i s  d e f i n i t i o n ,  r e g a r d l e s s  o f  w h o o w n s  t h e m . T h u s ,  

t h e y  a r g u e ,  i f  t h e  U n i t e d  S t a t e s  h a s  a  w a t e r  r i g h t  i n  a  r i v e r ,  t h e  

r i v e r  i s  " p u b l i c  l a n d s "  s u b j e c t  t o  f e d e r a l  m a n a g e m e n t .

T h e  U n i t e d  S t a t e s  d o e s  n o t  c l a i m  t o  h a v e  t i t l e  t o  t h e s e  s t a t e  

a n d  p r i v a t e  l a n d s ,  a s  SJR  19  s e e m s  t o  i m p l y .  L i n e s  2 1 - 2 2  o n  p a g e  

t w o  a n d  9 - 1 0  o n  p a g e  t h r e e  r e f e r  t o  a  c l a i m  o f  f e d e r a l  t i t l e  t o  

l a n d  a n d  r e s o u r c e s  b a s e d  o n  f e d e r a l  r e s e r v e d  w a t e r  r i g h t s  o r  t h e  

n a v i g a t i o n a l  s e r v i t u d e .  T h e  p l a i n t i f f s '  c l a i m  i s  n o t  t h a t  t h e  

U n i t e d  S t a t e s  o w n 9  t h o  l a n d  a n d  r e s o u r c e s  b a s e d  o n  t h e s e  d o c t r i n o c ,  

b u t  t h a t  i t  h a s  a u t h o r i t y  t o  r e g u l a t e  f i s h  a n d  w i l d l i f e  o n  l a n d s  

a n d  w a t e r s  s u b j e c t  t o  f e d e r a l  w a t e r  r i g h t s ,  n a v i g a t i o n a l  s e r v i t u d e ,  

o r  a n y  o t h e r  f e d e r a l  p ro p e rty  i n t e r e s t .  I n  o t h e r  w o r d s ,  t h o  

e x i s t o n c o  o f  a n y  f e d e r a l  i n t e r e s t  m a n d a t e s  f e d e r a l  r e g u l a t i o n .

T h o  o t a t u o  o f  t h o  l i t i g a t i o n  i c  a c  f o l l o w s .  T h o  "W hore I "  

i s s u e ,  t h a t  I ' v e  d e s c r i b e d ,  w a s  d e c i d e d  b y  t h e  U . S .  D i s t r i c t  C o u r t  

l a s t  M a r c h . J u d g e  H o l l a n d  h e l d  t h a t  a l l  n a v i g a b l e  w a t e r s  i n  A l a s k a  

a r c  p u b l i c  l a n d o  o u b j o o t  t o  ANILCA b o c a u s o  t h e  U n i t o d  S t a t e s  h a e  

t i t l e  t o  t h e  n a v i g a t i o n a l  s e r v i t u d e .  T h e  s t a t e  a n d  t h e  U n i t o d
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S t a t e s  a p p e a l e d  t h i s  t o  t h e  N i n t h  C i r c u i t .  o n  a p p e a l  b o t h  t h e  

s t a t e  a n d  t h e  U n i t e d  S t a t e s  a r g u e  t h a t  n a v i g a t i o n a l  s e r v i t u d e  d o e s  

n o t  c o n v e r t  w a t e r s  i n t o  p u b l i c  l a n d s ,  b u t  t h e  U n i t e d  S t a t e s  a r g u e s  

t h a t  so m e  w a t e r s  a r e  p u b l i c  l a n d s  b y  v i r t u e  o f  t h e  U n i t e d  S t a t e s '  

w a t e r  r i g h t s .  T h e  c o u r t  h e a r d  o r a l  a r g u m e n t  i n  F e b r u a r y  a n d  h a s  

t h e  c a s e  u n d e r  a d v i s e m e n t .

T h e  " W h ere I I "  i s s u e ,  t h a t  i s  t h e  i s s u e  o f  w h e t h e r  t h e  

D e p a r t m e n t *  o f  A g r i c u l t u r e  a n d  I n t e r i o r  h a v e  a u t h o r i t y  t o  r e g u l a t e  

f i s h  a n d  w i l d l i f e  o n  s t a t e  a n d  p r i v a t e  l a n d s  t o  e f f e c t  t h e  

s u b s i s t e n c e  p r i o r i t y  o n  p u b l i c  l a n d s ,  i s  c u r r e n t l y  b e f o r e  t h e  

d i s t r i c t  c o u r t  i n  f o u r  d i f f e r e n t  c a s e s .  T h e  c o u r t  h a s  i n d i c a t e d  

t h a t  i t  w i l l  n o t  a d d r e s s  t h i s  i s s u e  w h i l e  t h e  U . S .  c o n s i d e r s  a  

p e t i t i o n  b y  t h e  N o r t h w e s t  A r c t i c  R e g i o n a l  C o r p o r a t i o n  t o  p r o m u l g a t e  

r e g u l a t i o n s  t o  e x t e n d  t h e  F S B 's  a u t h o r i t y  o f f  p u b l i c  l a n d s .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  t e s t i f y .
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Ken DoJt 
WtlerftM Uteri 
(907) US-9461
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NtwKtkn ledge
(907) 522-3355

L o r e n  L e m a n April 10, 1995
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
S t a t e  C a p i t o i  
J u n e a u ,  A l a s k a  9 9 8 0 1

D e a r  S e n a t o r  L e m a n ,

T h e  A l a s k a  S p o r t f i s h i n g  I n d u s t r y  A s s o c i a t i o n  s u p p o r t s  S e n a t e  J o i n t  R e s o l u t i o n

T h i s  Is  A l a s k a ' s  la s t  s t a n d  t o  m a i n t a i n  m a n a g e m e n t  a u t h o r i t y  o v e r  F i s h  &
G a m e .

A s  a  p a s t  C h a i r m a n  o f  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s ,  I  c a n  a t t e s t  t h a t  f i s h e r ie s  
m a n a g e m e n t  d e c i s i o n s  a r e  c o m p l e x  m a t t e r s  w h e r e  t h e  i n p u t  o f  a l l  u s e r s  m u s t  b e  
c o n s i d e r e d  t o  m a k e  d e c i s i o n s  t h a t  a r e  f a i r  a n d  i n  t h e  b e s t  o v e r  a l l  i n t e r e s t  o f  t h e  
S t a t e .

I f  t h e  a u t h o r i t y  g r a n t e d  t o  t h e  F e d e r a l  G o v e r n m e n t  u n d e r  A N I L C A  is  e x t e n d e d  
t o  i n c l u d e  S t a t e  l a n d s  a n d  w a t e r s ,  o n l y  t h e  c o n s i d e r a t i o n s  o f  o n e  u s e r  g r o u p  w i l l  
b e  c o n s i d e r e d .

W e  a g r e e  w i t h  t h e  a r g u m e n t s  set f o r t h  i n  S J R  1 9  a n d  e n c o u r a g e  t h a t  S J R  1 9  
m o v e  f o r w a r d .

T h a n k  y o u ,

No. 19.

B u d  H H o d a o n  

V i c e  P r e s i d e n t
A l a s k a  S p o r t f i s h l n g  I n d n s t r y  A s s .

3941 Float Plane Dr. , Anchorage Alaska 99502
TOTAL P .01
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, t  10 * 95 10150 KEN PARKER FISHERIES CONSLL.TAMT 907709235?

Parker Recreational Services 
4440 Col in t i  a Blvd.
Juneau, Alaaka 99601

A p r il 10, 1995

Senator Loren L n q
Qulrwro, Uflcutfl fiMcuroM C n d tto*
Stab* Capitol

iXb m u , A laska 99601-1162

Dear Senator Loun:

I vculd lik e  to take thin cpportmlty to provide ocmeots 1a a sp ec t of Senate Joint 
Reaolutlco No. 19. I originally intended to te s t ify  at today'* Senate Resource Q sn lttee  
hearing hot v l l l  now b*. unable to  attend.

My cxaetenta are provided cn behalf of the Juwau Charter Beet Ottxrs and operators 
Association to  vhich I belong. I an aleo cn the Board of Director* of the Alaska 
Sportiishlng Industry Association, a newly toned asaociatloo to addreea issue* facing our 
industry. Clearly the lssua addressed in  SJR 19, the future direction of Flah arel Gi n  
nanagerwnt In Alaska, 1* of the utnost isportance to a l l  of ua Involved In recreational 
fiaherlea. I t  1* oar cnanlncus position that the State of Alaaka mt*t at a l l  ooet ren in  
eo lely  raaponxlbla for th* eenagoeent of liah rod w ild life  cn State and private landa aa 
M il aa the navlqahle Inland vetnrs rod aerina water* cot to the 13 Kile l l x i t .  Federal 
preenpticn of Alaska'* fish  and w ild llfa  — f t  prograe 1* Intolerable, i l le g a l, and 
vio la tes the intent of the Statehood Go^ect. During w* 19 year* as a State of Alaska 
fiaherlea w a g e r , I witnessed f ir s t  hand the eerlou* pa c h in s  and ineffectiveness of 
federal MDegroent of natural reeouroas. Since statehood, our aenagromt prograa. quided 
by tha Alaska State Legislature rod the Alaska Board of fisher 1m and isplrom ted by the 
Alaska Departaent o f flsb  and Groe has broo&t back tha health and abundance to cur 
fishery reeourtM that ware drdrotad by federal M negnrnt. Lets not le t  history repeat 
i t s e l f  and rod up with Nuhiogtcn bureaucrats dictating vtut 1* right for Alaaka. Senate* 
Joint Iroolutian No. 19 la  a good f ir s t  step to turning this situation arand rod I

Xameth P. Parker
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J O H N  A .  S A N D O R

tP  O So* 21)33
J u n e a u , ctftaJ la  9 9 S 0 2 J 1 3 5

PHONE: (007) 586-2497 
FAX: (907) 586-2490

S T A T E M E N T  FDR THE ALASKA STATE SENATE R E S O U R C E S  C O M M I T T E E  HEARING ON SJR N O . 19

I an John Sander, a r e s i d e n t  of Juneau, Ala s k a  w i t h  over 28 y ears o f  professional 

r e s o ur c e  m a n a g e m e n t  e x p e r i e n c e  in Alaska. I a n  r e p r e s e n t i n g  m y s e l f  as an 

individual citizen.

1 s u p p o rt  Sen a t e  J o i nt  R e s o l u t i o n  No. 19, b e c a u s e  it seeks a s s u r a n c e  t hat the 

St a t e  o f  Al a s k a  will re ta i n  its m a n a g e m e n t  r e s p o n s i b i l i t i e s  for fish and 

w i l d l i f e  o n  state and p r i v a t e  lands and  n a v i g a b l e  waters.

It. is essential the C o n g r e s s  of t h e  U n i t e d  S t a t e s  r e a f f i r m  the intent of the 

S t a t e ho o d  C o m p a c t  and A N I L C A  that the S t a t e  of A l a s k a  r e t a i n  this m a n a g e m e n t  

responsibility.

The P r e s i d e n t  of the U n i t e d  States and the C o n g r e s s  h a v e  e x p r e s s e d  t heir 

supp o r t  of ret u r n i n g  ri g h t s  and a u t h o r i t i e s  to the States. M ost A l a s k a n s  are 

surely in a g r e e m e n t  with this principle, so h o p e f u l l y  a con s e n su s  can q u i c k l y  

be reac h e d on this important issue.

It should a lso b e  n oted that as Federal a g e n c i e s  c o n t i n u e  to c e n t r a l i z e  mo r e  

•if their decision-r.aking a u t h o r i t i e s  in W a s h i n g t o n ,  n.C. and in Regional 

H e a d q u a r t e r s  in the "lower 48" states, A l a s k a ' s  p e o p l e  an d  r e s o u r c e s  will bo 

at  g r e a t e r  risk.

I tirgo a d o p t i o n  o f  SJR 19.

Thank you for g i v i n g  A l a s k a n s  the o p p o r t u n i t y  to e x p r e s s  their v iews nn the 

m a n a g e m e n t  o f  fish and w i l d l i f e  in o u r  great. State.

cc: H o u s e  S p e a k e r  Gail Phillips

M o u s e  Natural R e s o u r c e s  C o o n i t t o e  

A l a s k a ' s  Congr e ss i o n a l  D e l e g a t i o n

Apr i l  10.  1995
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TO. SENATE RESOURCE COMMITTEE MARCH 29, 1995

FROM ; PETER E. K. SHEPHERD, 1012 GALENA ST, FAIRBANKS,AK 99709

SUBJECT: SJR 19

I arn testify ing In favor of SJR 19 to amrnend ANILCA. I strongly believe 
this move is necessary to protect the Statehood Compact, ocr state 
constitution, state fish anti game management authority, and state 
jurisdiction over navlgatable waters.

Since te rrito ria l days my entire llvolyhood has been based on renewable 
resource management and use. Tor the past fifteen years more than two 
thirds of my annual Income has been from big game guiding and trapping on 
state lands Pre-emption by federal authority over state owned resources 
would certainly Impact the future of this lifestyle

Management of renewable resources on state lands and federal public 
lands Is a state prerogative Such management should not be that by a 
distant body of Washington DC bureaucrats under the influence of non­
resident pressure groups.

State owned resources should be managed primarily for the benefit of 
Alaskans— not at the pleasure and doslre of non-resident 
environmentalists. Federal withdrawls have already set aside ample 
dedicated areas for hands-off management Section 8 of ANILCA holds 
many contradictions and is contrary to the intent of equal use established 
by the state constitution

A askans must be free to chart their own destiny unhampered by Federal 
intervention in life styles, use, .and management of renewable resources.



March 2 7 ,1 995

Sen?*e Resources Committee 
Alaska State Senate 
Juneau, Alaska 99801-1182

RE: SJR 19 - Amending ANILCA

Dear Senators:

I strongly urge your support of Senator Miller’s SJR 19.

We must address and take action to resolve our subsistence problem, and we 
must regain State control of fish and game management.

The legal problem lies in the federal ANILCA statutes, which require that Alaska 
treat its citizens unequally and in blatant violation of Article VIII of the State 
constitution as well.

The alternative is to give up statehood, and revert to territorial status.

Please seize thi3 opportunity and openning on th: federal Congressional level.

Sincerely.

Bonnie Williams

PO Bon 82812 Ffltrbflnks. AfnsKd 99708 ptionL'ffak (907) 455-6852



From: David L. William* To: Loran Lamarr Dale: 3/30/05 Tima: 12:30:12 Paoa 1 of 1

Chairman 30 March 1995
Senate Resources Committee 
Dear Senator Leman,

The founding fathers o f  our country sacrificed their lives and fortunes to form the 
greatest doctrine o f government yet to be written. One o f the basic principles o f the 
Constitution o f the United States was the separation o f powers to keep the federal 
government Com becoming a central totalitarian core. It was believed that the Executive 
powers would be balanced by the Legislative powers and both o f th-se would be kept 
within the bounds o f the constitution by the Judicial. Today wc have courts who write 
legislation and the Executive doing the same. It was never intended that these separate 
powers would work together, particularly to raise one group over other groups in respect 
to rights accorded by the government. 'Hie preamble to our Constitution is quite clear on
this. " the separate and equal Station to which the Laws o f  Nature and o f  Nature's
God entitle them,"

The constitution was an attempt at the elevation o f principles over institutions. But it 
appears that the government has lost touch with these founding principles and now offers 
institutional granting of rights to certair groups over others on the commonly held lands o f  
the country.

Hie State o f Alaska has carried the preamble o f  the U.S. further by including these 
founding principles in our own constituion: "This constitution is dedicated to the 
principles that all persons have a natural right to life, liberty, the pursuit o f happiness, and 
the enjoyment of the rewards o f their own industry', that all persons arc equal and 
entitled to equal rights, opportunities, and protection under tiie law; and that all 
persons have corresponding obligations to the people and to the state." These words have 
the ring o f a preamble (which is not, in a legal sense, a working part o f  a constitution). 
However, the section is a substantive part o f the constitution and expresses important, 
legally enforceable rights. '(Alaska's Constitution ...A Citizen's Guide...by Gordon S. 
Harrison).

It is clear here that we have a w idening gulf between the principles of the founding of 
our nation and state and those o f governmental institutions as they arc presently 
composed.

The time for resolution o f these dichotomies is rapidly approaching and w ill surely 
arrive in our life times. Whether the resolution will be in favor of the founding principles 
o f our nation, or not, will have much to do with the stance o f our elected representatives.

In the name o f all o f those who have sacrificed their lives and honor to uphold the 
principles o f  the Constitution of the United States over the past 200 years, 
i humbly ask you to work and vote for Senate Joint Resolution 19.

David L. Williams

1335 Sunny Slope Rd. 
T7*:; banks, Alaska 99709 
(v07) 455-6652



C o m m u n i t y  A c t i o n  P r o g r a m ,  I n c .

March 28, 1995

R u r a l  A l a s k a

Mr. Loren Leman, Chairman 
Senate Resources Committee 
Alaska State Legislature 
Juneau, Alaska

RE: Senate Joint Resolution No. 19 

Dear Senator Leman,

Over sixty rural Alaskan leaders arc currently mcctintg in Juneau, Alaska at the Village 
Participation Conference at the Alaska Native Brotherhood Hall. A major concern o f these rural leaders 
is the fact that the Senate Resources Committee will meet in Fairbanks on Wednesday, March 29,1995 to 
hear testimony on the amendment o f  ANILCA, which rural subsistence users strongly oppose. These 
rural leaders arc being denied the opportunity to testify face to face with your important legislative 
committee and to be heard because the hearing is being moved out o f  Juneau, even though these village 
leaders arc in Juneau this week and this would provide an opportunity for input. Many leaders believe it 
is very important that the committee hear front those in Alaska who will be most affected if  ANILCA is 
opened. Rural communities will be the last people from whom testimony will be taken by the Senate 
Resources Committee and it is to be taken by teleconferencing. Most communities do not even have 
teleconference sites, and arc subjected to calling a toll free 800 number until they can get on. With over 
200 communities which wish to testify, this is an incredible hurdle. It is cxtcmcly disconscrting to the 60 
village leaders who arc in Juneau this week that they arc being put in this position.

The village leaders at the 1995 Village Participation Conference urge the Senate Resources 
Committee to hold hearings on this important matter in every regional hub o f  Alaska: Barrow, Kotzebue, 
Bethel, Dillingham, Nome, Copper Center, Tok/Tanacross, Ft. Yukon, K etchikan, Kodiak and major 
urban area, Juneau so that all constituents in Alaska have an equal and fair opportunity to provide input.

Rural people unanonmously oppose opening ANILCA which would radically divide our stale. 
Rural Alaskans have few opportunities for economic development, and unemployment is more than 65% 
in most villages. The Subsistence take (around 2%) is vitally needed by rural Subsistence users.

Please reconsider your stand on opening o f  ANILCA; and, please reconsider your not allowing 
members o f  the 1995 Village Participation Conference to testify whi’e they arc in Juneau this week. 
Thank you.

President RurAL CAP
C hair of the Village Participation Conference 1995

xc Members Senate Resources Committee 
Senator Ted Stevens 
Representative Don Young
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Senator Loren Leman 
Alaska Senate 
State Capitol Building 
Juneau, A K  99801 -1182

Dear Senator Loren Leman:
Yesterday the Senate passed a resolution regarding AN ILCA  purporting to 
address a state’s rights issue which is allegedly clouded by the AN ILCA  
wording. This resolution will come up, I understand, on a reconsideration 
vote next week. I urge you to reject it.

State’s rights is nothing more than a red herring argument when it comes 
to this resolution. The real issue is clearly one of sports hunting and 
fishing vs subsistence a id  urban pleasures vs rural needs. I believe that 
this issue should be resolved in favor o f subsistence.

Rep. Masek is absolutely correct when she indicates that this issue divides 
the state. However, her capitulation to urban pressures and subsequent 
abandonment o f is not, in my estimation, the way this issue needs to be 
resolved. Changing A M LC A  to eliminate a rural subsistence preference is 
w r o n g .

You and I, as urban dv/ellers, can walk in to any corner supermarket and 
purchase almost anything we might want or need. Our meat and produce 
comes prepackaged. We don’t have to worry about spoilage because its all 
refrigerated, pasteurized, and processed. There are also, choices. If we 
don’ t like one, we can choose another. And the only shortages are when 
the strawberries, grapes, or oranges get frosted or flooded out in California 
or Florida and you don’t get to choose between types and sizes.

The same is not true in Rampart, Stevens Village, or Allakaket. There 
choices are limited, prices are high, and cash paying jobs are very limited 
- - sometimes only four or five. Shortages mean you don’t get to choose at 
all. Subsistence harvesting, however, is a way o f life which is available 
even when the single store in town is closed. Salmon, moose, caribou, 
berries — all may be harvested for the subsistence needs o f the rural 
resident who, in reality, has very few other choices.

In times o f shortages o f subsistence resources, it is only realistic to make 
tho limited resource available to those who really need it and rely on it 
and to limit access to those who have alternative food sources. This really

April 14, 1995
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is a responsibility o f a humane government. Alaska must either recognize 
this responsibility or bow to the pressure of n higher government which 
does recognize this responsibility. When a state government abrogates its 
responsibility to its citizens or when it refuses to recognize and meet the 
needs o f  its citizens it is appropriate for the federal government to 
intervene. This is one o f those issues.

A N ILCA  established an appropriate policy which recognizes the unique 
needs and options available to Alaskan rural residents. This policy needs 
to be maintained, not abrogated. I f  you can not recognize this and support 
rural subsistence rights then, I am afraid that you find yourself in the 
position of the lawmakers described in Sister Goodwin’ s poem.

a n  ey e  f o r  an  eye

the ancient inuit ladies 
eyed ravenously 
the first tiny steel needles 
at the trading post

and now the lawmakers 
eye ravenously
the land and the subsistence ways 
they want to take it away 
and give nothing in return

trading post my eye

from A Lagoon Is In My Bockyard 
by Sister Goodwin

I urge you to reject this resolution when it comes up for reconsideration.

S incere ly ,

Ronald D . Illingworth 
3046 Taxi Lane C  
North Pole, A K  99705 
4 8 8 - 0 4 4 6
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Sent V ia  F a c s im ile  &  1st C iassJM to il

April 12, 1995

The Honorable Loren Lcinan 
Chairman, Senate Resources Committee 
Room 113, Alaska State Capitol 
Juneau, Alaska 99801

Dear Mr, Chairman:

Thank you for inviting me to submit testimony to Senate Joir.t Resolution 19.

The Aleut Corporation does not support adoption of SJR 19. Its passage will not bring 
Alaska one step closer to solving the real subsistence issue: the continued existence of 
Native villages throughout the bush. On the contrary, SJR 19 proposes that the Congress 
deliver a death blow to the villages by reducing current federal subsistence protections to an 
empty rhetorical shell.

Alaska must not destroy its rural areas in order to serve a vocal urban minority which is so 
afraid o f the majority that it will do anything to keep the question from going to the voters. 
Rural Alaskans (Native and non-Nativc) must be guaranteed nutritional resources for family 
and community survival in times o f resource shortage. That is all that Title VIII does, 
despite the frenzied attempt in Juneau to redefine the issue as "management," "slatcs, 
rights." or "equality."

Title Vm is a reasonable, justifiable policy enacted by the Congress and agreed to by the 
state in 1980. By trying to reverse it, SJR 19 proposes to pull the economic and cultural rug 
out from under rural Alaska - and to pass along the enormous cost o f its collapse to every 
future governor, legislator, and taxpayer.

V
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We at The Aleut Corporation strongly object to SJR 19 - not only because it advocates a 
disastrous social policy - but because it asks the wrong people to decide the issue. We agree 
with Senator Stevens that subsistence must be decided in Alaska, by Alaskans, not in 
Washington D.C.

Sincerely,

THE ALEUT CORPORATION

Chairman Leman
April 12, 1995
Page 2

Alice Petrivelli 
President

/ kgd
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Kotlik Yupik Corporation 
P.O. Box 20207 

ICotlik, Alaaka 99620-0207
A p r i l  1 3 ,  1 9 9 5

A l a s k a  S t a t e  L e g i s l a t u r e  

S e n a t e  R e s o u r c e  C o m m i t t e e  

S t a t e  C a p i t o l  B u i l d i n g  

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  M e m b e r s :

Wo t h e  p e o p l e  o f  K o t l i k  a r e  a d a m a n t l y  o p p o s e d  t o  t h e  p a s s a g e  o f  H o u s e  R e s o l ­

u t i o n  3 3 ,  a n d  S e n a t e  R e s o l u t i o n  1 9 ,  b o t h  o f  w h i c h  a r e  d e s i g n e d  t o  d o  a w a y  w i t h  

s u b s i s t e n c e  p r o t e c t i o n  u n d e r  T i t l e  V I I  o f  A N I L C A .

A s  y o u  m a y  b e  a w a r e ,  T i t l e  V I I I  r e m a i n s  o u r  o n l y  h o p e  t o  r e s t o r e  a n d  m a i n t a i n  

o u r  r i g h t  t o  h u n t  a n d  f i s h  a s  w e  h a v e  s i n c e  t i m e  i m m e m o r i a l .  O u r  p e o p l e  h e r e  

i n  K o t l i k  d e p e n d  ' n  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  t o  s u r v i v e .  I t  i s  a l s o  a n  

i m p o r t a n t  p a r t  o f  o u r  c u l t u r e .

T h a n k  y o u  f o r  y o u r  t i m e  a n d  c o n s i d e r a t i o n .

S i n c e r e l y ,

K O T L I K  Y U P I K  C O R P O R A T I O N

J o s e p h  p .  r u n e ,  

P r e s i d e n t



U N I T E D  F I S H E R M E N  O F  A L A S K A

m am

211 Fourth Street, Suite 112 
Junoau, A laska 99801 

907/586-2820 
Fax: 907/463-2545

Testim ony on SJR 19 
by

Jerry M cCunc 
United Fishermen o f Alaska 

M ay 2, 1995

My name is Jerry McCunc. I am President o f United Fishermen o f Alaska. United Fishermen of 
Alaska is composed of 21 member organizations plus individual members representing about 
18,000 fishermen. United Fishermen of Alaska is Alaska's only statewide commercial fishing 
organization. We have 17 committees that gather information, analyze it, and recommend actions 
necessary to safeguard the fishing industry, Wc promote the Alaska commercial fishing industry 
as a whole and that is why wc arc supporting SJR 19.

United Fishermen o f Alaska strongly supports SJR 19 as both a statem ent o f  
state's rights and as a statement as to who has the ability to best manage fish and 
game for all Alaskans.

United Fishermen of Alaska does not view SJR 19 as a challenge to subsistence.

Alaskan fish and game resources should he managed by Alaska.

Perhaps memories arc fading—but federal management pnor to statehood in 1959 brought our 
industry to its knees. Immediately prior to statehood, federal mismanagement resulted in Alaska's 
salmon catch plunging to a 60-vear low of about 25 million salmon. Alaska's fisheries resources 
and the 18,000 fishermen that UFA represents cannot survive history being repealed. The people 
of Alaska were stuck picking up the remnants o f this abused resource. Through responsive 
management by Alaska and a lot o f belt tightening by fishermen, myself included. Alaskans 
brought the salmon resource back to provide the record* 194 million salmon harvest wc saw last 
year. This was a spectacular conservation achievement.

You be the judge -  two different agcnrics, the same resource. One agency almost destroyed it; the 
other agency rebuilt it. Our fisheries resource and the thousands o f  subsistence, sport, and 
commercial fishermen who depend on it need to have management by Alaskans for 
A laskans. Pass SJR 19.

Respectfully submitted,

Jeny McCunc, President
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Senate Resource Committee 
Senator Loren '.eman

Dear Senator,

The Federal Government1*: threat to take over our Dept, of 
Fish & Game is just another way or stirring unrest in the 
American people, Thr Federal Government is tt‘ worst abuser of 
causing racial hatred. ANILCA is another lawyers holiday. The 
Federal Government has enough other pr~blems to solve as it is. 
Why duplicate Fish & Game management? They need not control 
the Alaskan fish & wildlife. The bottom line is, all people are 
created equall My congratulations to Beverly Masek for speaking 
out as a honest American citizen.

>• //
S i n c e r e l y ,  „ / }

J

James S. Hermon, Sr. 
P.O. Box 451 
Palmer, AK 99645

ph.* (907) 745-3558
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SJR 19 

Soldotna Hearing

ToM X

1 NAME ORGANIZATION OOtiRRkCD . SIGNATURE

'[Sterling Eide Cook Inlet Sportlishtng Assoc. X V*
. 1 ' } *

'  D kk  Bower AK Board ol F lshfritt X b  jfA it/iiJ
Bud Modson Tkchik Narrows Lodge

Lany Van Ray

Mike Chihuly i r?
v Tim f-vers Deep Creek Charters Assoc. X J m C c U A ____ ;

Joe Haines Cook Intel Prolessionai Sportlishing Assoc.

/ Lyman Nichols Coopor Lancing Advisory Committee X ' i l s .  ■■r-.p
Ephlm Moonm English Boy/ Port Grahm Advisory Comm .

f

v Dove Martin Central Peninsula Advisory Convnltiee X

Lynn Whitmore Homer Advisory Committee X

CarlGravogol |Mal*Su Valley AtVisory Gommltio©

Warren A. Brown Seidovia Advisory Commltteo

WWard Dunham Seward Advisory CommiCeo 1
Adam Grolo |Tyonek Advisory Committee

Howard Davis Cook Inlet Fisherman Fund X

_

Jen Hetrick Alaska Shellfish Growers Association

_

Thoo Mathews Uniled Cook Intel Drill Association

Charles Walkdon, Sr. Cook Inlot Seiners Association

tor mi Fiaog Kenni Peninsula Ftshormon's Association X
i- if

t

Jero Murray Tho AL'lanco Apatns! IFO's X

Drew Scald North P a d lc  Fisltertes Association

Brad Dlckoy Kafch Sonbods. Inc.

Tom Mears Cook Inlet Aquaculture Association X A 'U / .n  ' /'.V
Beaver Nelson r
Doborah E l i Women's Frs/toncs Network / ' i  i \
Chris Moss North P a d k : Fisheries Assoc. X
Jamie Ross

j Kvid iak Selnetters Assoc talon

Scott Wghtey man | Alaska Marino Consaervotion C ounci

RfchMcGahn

(lNorthern District Setnottors
_______________________

1

//ti 'i
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SJR 19 
Soldolna Hearrnfl 

April 0, 1995

Mnko Haggerty North Pacific Rshorios Association

Drew Sparlin

Halmnr Nelson Bristol Bay Native Corporation

Michoaf Brown Chugach Alaska Corporation

John Monic*: Koniag Inc. X

Sandra Moller The Aleut Corporal b n

Jacob Adams Arctic Slope Regional Corporatbn

Pb  Y. Parte CaJista Corporatbn

Carl Marts Cook lnk»t Region Inc.

Charlie Curbs NANA Regional Corporatbn %

R chard Unk SataA Club International, Konai Peninsula X

Chnpler

Dan Haskins Alaska Bowhunters Association X $ t t -  & -■ /*- ■
Loon K.etr H H l - Alaska Tmope's Assoc. Kenai Chapter X £u*.&  th  It.„J
Merlp WnMord Homer Charier Assoc. X J o l* w * a

n 1T rtvL

& j X v  G m w <
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I
C O O K  I N L E T  P R O F E S S I O N A L  S P O R T F I S H I N G  A S S O C I A T I O N

P .O . Pox 151 
K e n a i ,  AK. 99611

T e s t im o n y  on SJR 19 
P re s e n te d  by S t e r l i n g  F id e 
A p r i l  8 ,  1995

M r .  C h a irm a n ,  d i s t i n g u i s h e d  members o f  th e  S e n a te  R e s o u rc e s 
C o m m it te e ,  my name i s  S t e r l i n g  F i d e .  I am h e r e  to d a y 
r e p r e s e n t i n g  th e  Cook I n l e t  P r o f e s s i o n a l  S p o r t f i s h i n g  
A s s o c i a t i o n .  O ur A s s o c i a t i o n  has a p p r o x i m a t e l y  120 m em bers . 
M ost members a r e  p r o f e s s i o n a l  g u i d e s ,  b u t  some a re  o p e r a t o r s  
o f  Red and B r e a k f a s t s ,  o r  b o t h .

A c t i v i t i e s  w h ic h  >ur n e m b e is  c o n d u c t  e a c h  y e a r  i n c l u d e  an 
a n n u a l  c l e a n - u p  o f  th e  K e n a i R i v e r ,  o r g a n i z a t i o n  o f  th e 
S o ld o t n a  S i l v e r  Salmon D e rb y  and th e  o p e r a t i o n  o f  a 
c h i l d r e n s  F i s h i n g  le n d  i t  t h e  L o c a l  S p o r ts m a n s  Show. We a re 
a l s o  a C h a p te r  o f  T r o u t  ' ’n l l m i t c d  and o u r  members a r e  a c t i v e  
on th e  l o c a l  f i s h  and qame a d v i s o r y  c o m m i t te e  and t h o  K e n a i 
R i v e r  S p e c ia l  Management A rea  B o a rd .

Each y e a r  we p a r t i c i p a t e  in  t h e  F i s h  B o a rd  p r o c e s s  and o t h e r 
p u b l i c  h e a r in g s  s u c h  as t h i s  o n e .  H o w e v e r ,  o u r  p r i m a r y  
a c t i v i t y  i s  t o  t a k e  p e o p le  f i s h i n g .  T h is  i s  b e c o m in g  m ore 
d i f f i c u l t  t o  d o ,  as e a c h  y e a r  now r e g u l a t i o n s  f u r t h e r  
r e s t r i c t  o u r  a b i l i t y  t o  p r e s e r v e  o u r  l i v e l i h o o d s .  F o r  t h i s  
re a s o n  we m ust and do pay a t t e n t i o n  t o  as many f a c e t s  o f 
f i s h e r i e s  management and r e g u l a t i o n  as  we c a n .

R e c e n t l y  one o l  o u r  C o n gre ssm a n  was q u o te d  as s a y in g  t h a t 
t h e  F e d e r a l  G o ve rn m e n t n ay  t a k e  o v e r  m anagem ent o f  f i s h  and 
game in  A la s k a ;  I n c l u d i n g  s t a t e  la n d  and w a t e r s .  S in c e  m ost 
o f  o u r  f i s h i n g  a c t i v i t i e s  o c c u r  on th e  s t a t e  w a t e r s  o f 
n e a r b y  r i v e r s  and th o  Cook I n l e t ,  wo f e l t  t h a t  t h i 3  c o u ld  
b r i n g  a d d i t i o n a l  demands on o u r  t im e  t o  a t t e n d  n e e t i n g s . 
C o n s e q u e n t l y ,  when S e n a te  J o i n t  R e s o l u t i o n  ’.9  was i n t r c  Juced 
we f e l t  i t  was o u r  r e s p o n s i b i l i t y  t o  e x p r e s s  s u p p o r t  f o r  SJR 
1 9 . O ur re a s o n s  f o r  s u p p o r t i n g  t h i s  l e g i s l a t i o n  a r e  f a i r l y  
s i m p l e .

F i r s t ,  we b e l e i v e  t h a t  t h e  s t a t e  m anagem ent i s  bound  t o  bo 
s u o e r i o r  t o  f e d e r a l  m anagem en t,  s i n c e  t h e  s t a t e  a l r e a d y  has 
p e r s o n n e l  and t e c h n i c a l  e q u ip m e n t  3 u c h  as s o n a r  c o u n t e r s  in  
p l a c e .  T u s t  ’ a s t  week c u r  members a t t e n d e d  a d e m o n s t r a t i o n
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by the Alaska Department of Fish and Game on the state of 
the rrt sonar counter that will be used on the Kenai River. 
The personnel operating these counters arc experienced not 
only with counters, but with the problems of the Kenai 
River.

Second, the State of Alaska already has a system for making 
management decisions at the local level. The State's 
emergency regulation authority may cause us short term 
problems, but it does allow for timely management decisions 
that are designed to protect the resource in the longer 
view. Day to day management decisions will probably take 
longer and resource damage would probably occur under 
federal management.

Third, the state requlatory system starts with local 
advisory committees making and commenting on proposed 
regulatory chances. Then the Boards of Game and Fish 
distribute these proposed changes and provide for public 
comment.Even to the extent of paying travel per diem for 
local advisory committees tr attend the Board meetings. 
After the Boards have met and regulations have passed, then 
the State distributes those regulations to fish and game 
offices and licensed vendors. The federal governmen' does 
not have a system in place that is as fair or as thorough. 
The members of CIPSA d'a ask we to mention for those 
managers who are listening, not to become to complacent 
because even the state system is not always perfect.

Fourth, our association believes tho federal managers 
already have traditional roles involving fish and wildlife 
management in Alaska that may exhaust all of their financial 
resources. We are avaro of thousands of King Salmon being 
taken as by-catch in groundfish trawls on the high seas. We 
know the Stellar Sea Lion populations are dangerously low 
and may bo listed as endangered.

In summary, tho Cook Inlet Professional Sportfishing 
Association strongly supports SJR 19. Wo urge the 
Congressional delegation to amend ANILCA so we, our children 
and their children can continue to hunt and fish, at least 
on State lands. We thank you for the opportunity to make 
those comments.
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A p r i l  8 . 1995

The Honorable Loren Leman. Chairman 
Senate Resources Committee 
Alaska State Senate 
State C ap ito l
Juneau. Alaska 99801-1182 

Oear Senator Leman:

We apprec ia te  the o p p o rtu n ity  to comment on Senate J o in t  R esolu tion  19 because 
the management of our resources, p a r t i c u la r l y  our anadromous salmon resources, 
is  a matter which goes to the core of the purposes fo r  which our organiza tion  was 
formed n ea r ly  twenty years ago.

Because the long-term  s treng th  o f  our salmon resources is  so dependent on 
e f fe c t iv e  management, the experience and philosophy of the management agency and 
i t s  personnel is a m atter of su b s ta n t ia l  concern. I t  is  our b e l ie f  th a t  the 
State o f Alaska through i t s  Department of Fish and Game is best suited to manage 
these resources. Thw-y have a long h is to ry  o f  f is h e ry  management and a 
demonstrated c a p a b i l i t y  to carry  out th a t  management w ith  balanced concern fo r 
both the hea lth  o f  the resource and the needs o f the var ious  user groups.

To the extent tha t c l a r i f i c a t i o n  o f  the term ‘ p u b l ic  lands* w i l l  help to assure 
s ta te  management o f  the resources - t  le as t on S ta te -iwned and non -pub lic  lands 
i t  has our support.

Our experience has been tha t the federal agencies and t h e i r  personnel have a 
perspective which is narrow i r  focus and s u f f i c ie n t l y  I n f l e x i b l e  to  accommodate 
the day-to -day  and season-to-season management adjustments which are necessary 
fo r  the optimum p ro te c t io n  and use o f the resource.

We encourage passage of Senate J o in t  Resolution 19 by the Alaska State 
L e g is la tu re  and are hopeful tha t the Alaska de le g a t io n  to  the United States 
Congress w i l l  take up th is  issue and reso lve i t  s u c c e s s fu l ly .

S in c e re ly .

fhcaas P. Walker
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Organization REPRESENTATIVE FAIRBANKS S O L D O T N A J U N E A U

AHTNA, Inc. Roy Ewan. President

/ D O Y O N  Limited Morris Thompson, Pres. X

/ Tanana Chiefs Conference Mitch Demientieff X

Alaska Federation ol Natives Julie Kitka X

Greater Fairbanks Chamber

of Commerce

Citizen's Advisory Commission Stan Leaphart, Exec. Dir. X

on Federal Areas

Alaska Miners Association Mary Nordale X

Alaska Outdoor Council Dick Bishop. Exec. Dir. X

Alaska Dog Mushers Association Dave Lambert. Pres.

Fairbanks Industrial Ron Ricketts. Exec. Dir.

Development Co.

Alaska Trappers Association Pete Bulst No Position

Alaska Wildlife Conservation Ralph Seekins X

Association

Resource Development Council Becky Gay. Exec. Dir.

Fairbanks North Star Borough
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A la s k a  S t a t e  L e g is la t u r e
Session: Interim :
State C ap ito l 7 1 6  W  4 th  A venue
Ju n e a u A K  99801-1182 A n ch o rag e  AK 99501-2133

ID: Senator Loren Leman
Chairman, Senate R esources C om m ittee
VIA FAX: 456-3346

\
FROM: Annette E. Krcitzer, A ide to

Senate R esources C om m ittee

THROUGH: M elba Piispanen, Fairbanks LIO

DATE: March 29, 1995 11:25 a.m.

RE: V illage Participation Conference Testim ony in JU N EA U
*********************************************************************

Due to the unfortunate scheduling conflict betw een the V illage  
Participation C onference in Juneau, and the Senate R esources hearing  
in Fairbanks, the Senate Resources C om m ittee Chairman and Senate  
President extended an invitation to the V illa g e  Patticipation  
C onference attendees to participate via telecon ference in ti e hearing 
on SJR 19.

Five or six representatives o f the v illage  regions w ill be selected  by 
conferees, according to D ew ey Skan. They w ill participate from the 
Juneau te lecon feren ce site.

A reminder that statew ide testim ony on SJR 19 wil l  be taken from  
3:30 p.m. to 7:00 p.m. on April 10.



P I N A L  C O R R E C T E D  
V E R S I O N  3 / 1 0 / 9 5

B R I E F I N G  B Y  A T T O R N E Y  G E N E R A L  B R U C E  B O T E L H O  
M A R C H  8 , 1995

T h i s  t r a n s c r i p t  was p r e p a r e d  w i t h o u t  u s i n g  a t a p e  l o g  a s a t a p e  l o g  
was n o t  p r e p a r e d  f o r  t h i s  b r i e f i n g .  P e o p le  t e s t i f y i n g  w e re 
d e t e rm i n e d  t o  t h e  b e s t  a b i l i t y  o f  t h e  t r a n s c r i b e r  and may n o t  be 
c o r r e c t .

SENATOR PEARCE:

I ' l l  c a l l  t h e  b r i e f i n g  t o  o r d e r .  F o r t h e  r e c o r d ,  w e ' r e  g o i n g  t o  
r e c o r d  t h i s .  I t  i s  n o t  an o f f i c i a l  m e e t in g  o f  a n y c o m m i t t e e , 
i n s t e a d  i t  i s  a b r i e f i n g  t h a t  t h e  A t t o r n e y  G e n e r a l a g r e e d  t o  
p r o v i d e  t o  u s a b o u t s t a t u s  o f  o n g o in g  l i t i g a t i o n  t h a t  t h e  s t a t e  i s  
t a k i n g  p a r t  i n .  I  w i l l ,  f o r  t h e  r e c o r d ,  name t h o s e  l e g i s l a t o r s  who 
a r e  h e r e  a t  t h e  m om en t , m y s e l f ,  S e n a t o r  P e a r c e , S p e a k e r P h i l l i p s ,  
a nd t h e n  g o i n g  a ro u n d  t h e  room , a t  t h e  t a b l e  we h a v e  R e p r e s e n t a t i v e  
Kay B row n , R e p r e s e n t a t i v e  Jo h n D a v ie s , S e n a t o r  Randy P h i l l i p s ,  
R e p r e s e n t a t i v e  B r i a n  P o r t e r ,  R e p r e s e n t a t i v e  B e t t y e  D a v i s , 
R e p r e s e n t a t i v e  C y n t h i a  T o o h e y , R e p r e s e n t a t i v e  I r e n e  N i c h o l a i ,  
R e p r e s e n t a t i v e  B e v e r l y  M asek , R e p r e s e n t a t i v e  J e a n n e t t e  Jam es , 
R e p r e s e n t a t i v e  S c o t t  Ogan . P e te , I  a lm o s t  c a l l e d  yo u a 
r e p r e s e n t a t i v e .  R e p r e s e n t a t i v e  C a r l M ose s , S e n a t o r  R i c k  H a l f o r d ,  
S e n a t o r  M ik e  M i l l  o r ,  S e n a t o r  S te v e  R i e g e r ,  S e n a t o r  B e r t  S h a r p , 
S e n a t o r  T a y l o r ,  S e n a t o r  T c r g e r s o n , R e p r e s e n t a t i v e  I v a n ,  S e n a t o r  
Leman , R e p r e s e n t a t i v e  A u s t e r b a c k . M o s t e v e r y b o d y , S e n a t o r  H o f f .n a n , 
R e p r e s e n t a t i v e  G r u s s e n d o r f ,  S e n a t o r  G re e n , R e p r e s e n t a t i v e  N a v a r r e , 
S e n a t o r  L i n c o l n ,  S e n a t o r  Adams and R e p r e s e n t a t i v e  W i l l i a m s ,  
R e p r e s e n t a t i v e  K o h r i n g ,  and o t h e r s  p r o b a b l y .  We w o u ld  l i k e ,  M r . 
A t t o r n e y  G e n e r a l —  we do v e r y  much a p p r e c i a t e  y o u r  o f f e r i n g  t o  do 
t h i s  f o r  u s and we u n d e r s t a n d  t h a t  w h a t w e ' r e  g o i n g  t o  be r e c e i v i n g  
i s  a b r i e f i n g  on t h o s e  c a s e s  so t h a t  h a v e  a f e e l  f o r  w h e re  w e ’ r e  
a t .  I f  w e ' l l  g o and w h a t e v e r  f o rm a t y o u ' r e  p r e p a r e d  f o r  and w o r k s  
b e s t  f o r  y o u w i t h i n  t h e  c a s e s . Wha t I ' d  w o u ld  l i k e  t o  be a b l e  t o  
do i s  l e t  B ru c e  g o t h r o u g h  h i s  p o r t i o n  and t h e n  q u e s t i o n s ,  and 
B r u c e , i f  a q u e s t i o n  i s  a s k e d f o r  w h ic h  an a p p r o p r i a t e  a n sw e r 
s h o u l d  be i n  e x e c u t i v e  s e s s i o n ,  i f  y o u w i l l  j u s t  t e l l  u s , t h e n  
w e ' l l  s e t  t h a t  q u e s t i o n  a s i d e .  C o n t i n u e  w i t h  w h a t e v e r  p u b l i c  
q u e s t i o n s  t h e r e  ca n be and t h e n  a t  t h e  e n d , i f  n e c e s s a r y ,  g o i n t o  
e x e c u t i v e  s e s s i o n ,  b e c a u s e  i t  c e r t a i n l y  make s e n s e  t o  g o i n  and 
o u t .  I  t h i n k  e v e r y b o d y  i s  p r e p a r e d . T h a n k y o u  and I  b e l i e v e  t h a t  
e v e r y b o d y  h a s a c o p y o f  t h e  b r i e f i n g  m a t e r i a l s  t h a t  y o u had s e n t 
u s , a l o n g  w i t h  y o u r  l e t t e r .

BRUCE BOTELHO:

T h a n k y o u , Madam P r e s i d e n t  and Madam S p e a k e r . F i r s t ,  f o r  t h e  
o p p o r t u n i t y  t o  make t h i s  r e p o r t  t o  yo u and a l s o  y o u r  s e n s i t i v i t y  
a b o u t t r y i n g  t o  do a s much o f  t h i s  as we c a n  i n  o p e n s e s s i o n  and t o
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t h e  e x t e n t  t h a t  we d o  t o u c h  on q u e s t i o n s  t h a t  a r e  b e s t  l e f t  t o  
c l o s e d  s e s s i o n  t o  o p e r a t e  i n  t h e  m a n ne r  y o u  s u g g e s t e d ,  t h a t  i s  t o  
a l l o w  me t o  s u g g e s t  t h a t  t h e  q u e s t i o n  be h e l d .  W i t h  y o u r 
p e r m i s s i o n ,  Madam P r e s i d e n t ,  I ' d  l i k e  t o  i n v i t e  tw o  a s s i s t a n t 
a t t o r n e y s  g e n e r a l  t o  j o i n  me a t  t h e  c o u n s e l  t a b l e .  F i r s t  Ms. 
J o a n n e  G ra c e  who le a d s  o u r  f e d e r a l / s t a t e  s u b s e c t i o n  i n  o u r  N a t u r a l 
R e s o u rc e s  S e c t i o n  i n  A n c h o r a g e .  And s e c t i o n  —  a n d  s e c o n d ,  M r . 
M a r t y  W e i n s t e i n  who h a s  done  —  h i s  p r i m a r y  w o r k  i n  t h e  E n d a n g e re d 
S p e c ie s  A c t  c a s e s  t h a t  a r e  o n g o in g .  I  a l s o ,  Madam P r e s i d e n t ,  h a v e 
p r e p a r e d  a tw o  page  sum m ary o f  t h e  c a s e s  d e a l i n g  w i t h  f e d e r a l / s t a t e  
r e l a t i o n s  t h a t  a r e  enco m pa sse d  b y  w o rk  d o n e  i n  J o a n n e  G r a c e 's  
s e c t i o n  s o  t h a t  r a t h e r  t h a n  h a v in g  t o  go  t h r o u g h  t h e  e n t i r e  s h e a f 
o f  p a p e r s  y o u  h a ^ e ,  s o m e th in g  y o u  can  w r i t e  l i t t l e  n o t e s  o n ,  and 
w i t h  y o u r  p e r m i s s i o n ,  I  w i l l  c i r c u l a t e .

SENATOR PEARCE:

Do y o u  t h i n k  y o u  h a v e  e n o u g h  o r  s h o u ld  we h a v e . . .

BRUCE BOTELHO:

I  t h i n k  we h a v e  s i x t y  c o p i e s  on t h e  a s s u m p t io n  t h a t  t h e r e  w o u ld  be 
a f a i r l y  g o o d  t u r n o u t  t o d a y ,  and  I  a p p e a r  n o t  t o  be w ro n g  on t h a t 
a s s u m p t io n .

S e n a t o r  T a y l o r ,  I ' v e  had  th e  o p p o r t u n i t y  t o  a p p e a r  i n  f r o n t  o f 
o t h e r s  s i n c e  t h e  l e g i s l a t u r e  h a s  c o n v e n e d .  I  t h i n k  i t ' s  i m p o r t a n t 
t o  p o i n t  o u t  t h a t  we h a v e  l i t i g a t i o n  o n g o in g  w i t h  t h e  f e d e r a l 
g o v e rn m e n t  i n  s e v e r a l  o f  o u r  s e c t i o n s  and t h e y  r u n  t h e  g a m u t o f 
a c t i v i t i e s  f r o m  c h a l l e n g e s  t o  f u n d i n g  b y  t h e  U .S .  D e p a r tm e n t  o f 
E d u c a t io n  e x a m p le ,  y o u  w o n ' t  f i n d  l i s t e d  h e r e ,  t h e  B e a u f o r t  Sea 
l i t i g a t i o n  we h a v e  c h a l l e n g i n g  f e d e r a l  g o v e r n m e n t ' s  a s s u m p t io n s 
a b o u t  w h a t  c o n s t i t u t e s  t h e  t e r r i t o r i a l  w a t e r s  o f  A l a s k a .  T h o s e  a r e  
i m p o r t a n t  f e d e r a l  c a s e s  t h a t  we h ave  t h a t  a r e  n o t  b e i n g  h a n d le d  
s p e c i f i c a l l y  b y  t h e  s e c t i o n s  we h a v e  —  w o r k i n g  o n  s p e c i f i c  f e d e r a l 
c h a l l e n g e s .  W i t h  t h a t ,  I  am g o in g  t o  a s k  J o a n n e  G ra c e  t o  b e g in  
r u n n i n g  y o u  t h r o u g h  t h e  c a s e s  t h a t  a r e  l i s t e d  on  t h e  tw o  p a g e  s h e e t 
t h a t  I  p a s s e d  o u t .  W e ' l l  make a b r i e f  sum m ary on  t h e  a s s u m p t io n  
t h a t  s e v e r a l  o f  y o u  had  t h e  c h a n c e  t o  r e a d  t h r o u g h  t h e  m ore 
d e t a i l e d  s t a t u s  r e p o r t s  and  w e ' l l  t a k e  q u e s t i o n s  a f t e r  t h a t . 
J o a n n e ,  i f  y o u  w o u ld  j o i n  me and  M a r t y  i f  y o u  ( i n d i s c . ) .

JOANNE GRACE:

I ' l l  t r y  t o  s p e a k  l o u d l y  s o  e v e r y o n e  c a n  h e a r  mo. P r o b a b ly  t h e  
m o s t  —  t h e  b e s t  known c a s e  t h a t  t h e  f e d e r a l  r e l a t i o n s  g r o u p  
h a n d le s  i s  w h a t  we c a l l  t h e  c o m p a c t  c a s e .  T h i s  i s  t h e  c a s e  t h a t  we 
f i l e d  i n  1 9 9 3 ,  a g a i n s t  t h e  U n i t e d  S t a t e s  c l a i m i n g  a b r e a c h  o f  t h e  
s t a t e h o o d  c o m p a c t .  One o f  t h o  m a jo r  o b j e c t i o n s  o f  s t a t o h o o d  f o r  
A la s k a  was t h a t  A la s k a  was e c o n o m i c a l l y  im m a tu re  a n d  w o u l d n ' t  be 
a b l e  t o  a f f o r d  s t a t e h o o d .  So t o  c o m p e n s a te  f o r  t h i s ,  C o n g re s s  p u t 
some p r o v i s i o n s  i n  t h o  S ta t e h o o d  A c t  t o  g i v e  u s  t h e  r e s o u r c e s  t o
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fu n d  s t a t e  g o v e r n m e n t .  One, o f  w h ic h  i s  w h a t  we c a l l  t h e  9 0 / 1 0  
p r o v i s i o n ,  t h e  g r a n t  t o  t h e  s t a t e  o f  90 p e r c e n t  o f  r e v e n u e s  f r o m  
o i l  and  g a s  d e v e lo p m e n t  on  f e d e r a l  l a n d .  The  s t a t e ' s  p o s i t i o n  i s  
t h a t  t h e  S t a t e h o o d  A c t  c o n s t i t u t e s  a c o m p a c t  b e c a u s e  t h e  p e o p le  o f 
A la s k a  r e l i e d  on t h e s e  p r o v i s i o n s  i n  t h e  S ta t e h o o d  A c t  i n  a g r e e i n g  
t o  a c c e p t  t h e  s o c i a l  and  f i n a n c i a l  and  p o l i t i c a l  r e s p o n s i b i l i t i e s  
o f  s t a t e h o o d ,  a n d  t h e  S ta t e h o o d  A c t  p r o v i d e d  t h a t  i t  w o u ld  n o t 
become e f f e c t i v e  u n l e s s  t h e  p e o p le  o f  A la s k a  r a t i f i e d  i t  w i t h  a 
v o t e .  So u p o n  r a t i f i c a t i o n ,  t h e  S t a t e h o o d  A c t  became a c o m p a c t 
w h e re  t h e  U n i t e d  S t a t e s  c o u ld  n o t  u n i l a t e r a l l y  amend e s s e n t i a l 
p r o v i s i o n s  o f  t h a t  c o m p a c t  w i t h o u t  s t a t e  p e r m i s s i o n .  So t h e  s t a t e  
f i l e d  s u i t  a l l e g i n g  b r e a c h  o f  c o m p a c t  o f  t h e  9 0 / 1 0  p r o v i s i o n  f o r  
b r e a c h  o f  t h e  c o v e n a n t  o f  good  f a i t h  and  f a i r  d e a l i n g ,  f r a u d u l e n t 
in d u c e m e n t  a n d  a t a k i n g  w i t h o u t  c o m p e n s a t io n .  The s t a t e  h a s  f i l e d  
a m o t io n  f o r  sum m ary ju d g e m e n t  i n  t h a t  c a s e ,  w h ic h  i s  b e f o r e  t h e  
C o u r t  o f  F e d e r a l  C la im s .  The U n i t e d  S t a t e s  i s  s l a t e d  t o  i t s  b r i e f  
i n  o p p o s i t i o n ,  i n  A p r i l ,  and  we e x p e c t  b r i e f i n g  t o  be  c o m p le t e  on 
t h i s  b y  t h e  e n d  o f  t h e  sum m er, I  t h i n k  i t ' s  J u l y ,  I  b e l i e v e .

The F e d e r a l  R e l a t i o n s  S e c t i o n  a l s o  h a n d le s  t h e  o i l  e x p o r t  ban 
l i t i g a t i o n .  I n  1 9 9 2 ,  t h e  s t a t e  f i l e d  tw o  l a w s u i t s  a g a i n s t  t h e  
U n i t e d  S t a t e s  c h a l l e n g i n g  t h e  o i l  e x p o r t  b a n .  We f i l e d  one  i n  
F e d e r a l  D i s t r i c t  C o u r t  i n  A n c h o ra g e  a l l e g i n g  t h a t  t h e  e x p o r t  ban 
v i o l a t e d  t h e  T e n t h  Amendment and t h e  c o u r t  p r e f e r e n c e  c l a u s e  o f  t h e  
c o n s t i t u t i o n .  The  D i s t r i c t  C o u r t  r u l e d  a g a i n s t  us  on  t h a t  i s s u e  
a b o u t  a y e a r  a g o ,  i n  M a rch  o f  1 9 9 4 .  We h a v e  a p p e a le d  t h a t  t o  t h e  
N i n t h  C i r c u i t  C o u r t  o f  A p p e a ls .  B r i e f i n g  i s  c o m p le t e  i n  t h a t  c a s e , 
b u t  we h a v e n ' t  a r g u e d  i t  y e t .  I  w o u ld  e x p e c t  t h a t  w e ' l l  p r o b a b l y  
a rg u e  i t  i n  A u g u s t ,  and  g e t  d e c i s i o n  s o m e t im e  t h e r e a f t e r .

The s e c o n d  c a s e  was f i l e d  i n  t h e  C o u r t  o f  F e d e r a l  C la im s  a l l e g i n g  
a t a k i n g .  T h a t  c a s e  was s t a y e d  f o r  a c o u p le  o f  y e a r s  f o r  
p r o c e d u r a l  r e a s o n s ,  b u t  r e c e n t l y  t h e  c o u r t  g r a n t e d  a U n i t e d  S t a t e s  
m o t io n  t o  d i s m i s s  i n  t h a t  c a s e  —  d i s m i s s i n g  t h e  c a s e  b e c a u s e , 
b a s e d  on  t h e  s t a t u t e  o f  l i m i t a t i o n s ,  t h e  c o u r t  r u l e d  t h a t  t h e  
s t a t e ' s  c a u s e  o f  a c t i o n  a c c r u e d  i n  1979  when C o n g re s s  p a s s e d  t h e  
E x p o r t  A d m i n i s t r a t i o n  A c t ,  and t h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  c a s e s 
o f  t h i s  k i n d  i s  s i x  y e a r s .  We h a v e  u n t i l  A p r i l  t o  a p p e a l  t h a t  
d e c i s i o n  t o  t h e  C o u r t  o f  F e d e r a l  —  t h e  F e d e r a l  C o u r t  o f  A p p e a ls .

We h a v e  a c o u p l e  o f  su b m e rg e d  la n d s  c a s e .  We f i l e d  s u i t  i n  1 9 8 7 , 
t o  q u i e t  t i t l e  t o  t h e  s u b m o rg e d  la n d s  i n  N o r t h e r n  A l a s k a .  When t h e  
s t a t e  e n t e r s  t h e  U n io n ,  t i t l e  t o  a l l  t h e  su b m e rg e d  la n d s  u n d e r l y i n g  
n a v i g a b l e  w a t e r s  p a s s e s  t o  t h e  s t a t e  a u t o m a t i c a l l y  a s  a m a t t e r  o f 
c o n s t i t u t i o n a l  g r a c e .  B u t  t h e  U n i t e d  S t a t e s  c la im e d  t h a t  t i t l e  t o  
t h e  s u b m e rg e d  la n d s  i n  t h i s  48 m i l l i o n  a c r e  a re a  o f  l a n d  xn 
N o r t h e r n  A la s k a  d i d  n o t  p a s s  t o  t h e  s t a t e  b e c a u s e  i t  was r e s e r v e d  
a t  s t a t e h o o d .  P u b l i c  Land  O r d e r  8 2 ,  w h ic h  i n  1943 r e s e r v e d  48 
m i l l i o n  a c r e s  o f  l a n d  t o  p r e s e r v e  o i l  and  g a s  i n  p r o s e c u t i o n  o f 
W o r ld  War I I ,  a nd  t h a t  r e s e r v a t i o n  was r e v o k e d  i n  1 9 6 0 .  B u t  t h o  
U n i t e d  S t a t e ' s  p o s i t i o n  i s  t h a t  b e c a u s e  i t  was r e s e r v e d  a t 
s t a t e h o o d ,  we d i d n ' t  t a k e  t i t l e  t o  a l l  t h e  su b m e rg e d  l a n d .  And
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[A S I G N I F I C A N T  G A P  IN  J O A N N E ' 8  T E S T I M O N Y  A N D  T H E  F I R S T  P A R T  O F  T H E  
Q U E S T I O N  A N D  A N S W E R  P E R I O D  O C C U R S  A T  T H I 8 POINT. T H E  G A P  IS O N  T H E  
O R I G I N A L  T APE. A T  T H I S  P O I N T  T H E  T A P E  S K I P S  T O  T H E  M I D D L E  O F  T H E  
Q U E S T I O N  P E R I O D  F O L L O W I N G  D E P A R T U R E  O F  T H E  H O U S E  M E M B E R 8 ]

S E N A T O R  H A L F O R D :

. . . w e ' v e  g o t  a p r o b l e m .  If y o u ' d  g i v e  u s  a r e p o r t  b a c k  o n  t h o s e  
t w o  ca s e s ,  a n d  d o  it now, I'd l i k e  to  k n o w  w h a t  —  y o u  k n o w  w h a t  
t h e y  m e a n  in t e r m s  o f  f e d e r a l  law.

B R U C E  B O T E L H O :

M a d a m  Cha i r .  W e ' d  b e  d e l i g h t e d  t o  d o  that. I t h i n k  it ' s  a l s o  v e r y  
i m p o r t a n t  t o  r o c o g n i z o  the s a m e  c o n u n d r u m  e x i sts, o b v i o u s l y ,  in the 
s t a t e  c o u r t  s y s t e m  a s  well, a n d  v i r t u a l l y  e v e r y  c o u r t  syst e m .  
T h e r e  a r e  p l e t h o r i c  —  p l e t h o r i c  of d e c i s i o n s .  T h e  w a y  to  be  g i v e n  
d e p e n d  o n  t h e  c i r c u m s t a n c e s  a n d  a l s o  t h o  l e v e l  o f  t h e  c o u r t s .  T o  
t h e  e x t e n t  w e ' r e  t a l k i n g  a b o u t  d i s t r i c t  c o u r t  d e c i s i o n s  t h a t  h a v e  
n o t  b e e n  a p p e a l e d .  J u d g e  S i n g l e t o n  is n o t  o b l i g a t e d  t o  f o l l o w  a 
J u d g e  H o l l a n d  in A l a s k a .  W h a t  it d o e s  m e a n  is t h e  - t h e  
p o s s i b i l i t y  and, in fact, t h e  l i k e l i h o o d  in a n y  g i v e n  g e n e r a l  a r e a  
t h a t  y o u  w i l l  h a v e  i n c o n s i s t e n t  d e c i s i o n s ,  h e n c e  t h e  a b i l i t y  to  
t a k e  a p p e a l  o r  t h e  d e c i s i o n  n o t  t o  in c e r t a i n  c a s e s .  T h a t  w i l l  
l e a v e  t h e  l a w  a m b i g u o u s .  A n d  S e n a t o r  H a l f o r d  h a s  c e r t a i n l y  p o i n t e d  
o u t  p r e c i s e l y  t h a t  k i n d  o f  c o n u n d r u m  we  h a v e  h e r e

S E N A T O R  PEARCE:

A r e  t h e r e  f u r t h e r  q u e s t i o n s ?  R e p r e s e n t a t i v e . . .  Oh, I'm sorry, 
S e n a t o r  H a l f o r d  d i d  y o u  h a v e  a f o l l o w  u p ?

S E N A T O R  H A L F O R D :

No.

S E N A T O R  P E A R C E :

O.K., R e p r e s e n t a t i v e  J a m e s .

R E P R E S E N T A T I V E  J A M E S :

Yes, a n u m b e r  o f  w e s t e r n  s t a t e s  h a v e  f i l e d  a m i c u s  b r i e f s  in s u p p o r t  
of  t h e  s t a t e ' s  p o s i t i o n  o n  p r e e m p t i o n  o n  s t a t e  n a v i g a b l e  w a t e r s .  
W h a t  w i l l  t h e  i m p a c t  of  a n  a d v e r s e  r u l i n g  o n  t h e  d e f i n i t i o n  o f  
" p u b l i c  l a n d s "  a s  it a f f e c t s  t h e  e s t a b l i s h e d  i n t e r p r e t a t i o n s  o f  
n a v i g a t i o n a l  s e r v i t u d e  a n d  r o s e r v o  w a t e r  r i g h t s  in t h o  west.

about 25 percent o f the s ta te  was rese rved .

J O A N N E  G R A C E :



I t ' s  n o t  v e r y  c l e a r  w h a t  t h e  a f f e c t s  w o u ld  be on o t h e r  w e s t e r n  
s t a t e s  b e c a u s e  t h e  a rg u m e n t  t h a t  was made i n  t h i s  c a s e ,  was made as 
an  i n t e r p r e t a t i o n  o f  ANILCA t h a t  o n l y  a p p l i e s  t o  A l a s k a .  B u t ,  j u s t  
a s  a g e n e r a l  p r o p o s i t i o n ,  i t ' s  a l a r m i n g  t o  w e s t e r n  s t a t e s  t o  t h i n k  
t h a t  t h e  e x i s t e n c e  o f  s m a l l  r i g h t  i n  n a v i g a b l e  w a t e r s  r e n d e r s  t h o s e  
w a t e r s  p u b l i c  la n d  s u b j e c t  t o  s w e e p in g  r e g u l a t i o n s  o r  • - t a t u t e s . 
A l s o ,  t h o  w e s t e r n  s t a t e s  f e l t  t h a t  J u d g e  H o l l a n d ' s  d e c i s i o n  
v i o l a t e d  t h e  c l e a r  s t a t e m e n t  d o c t r i n e  w h ic h  s a y s  t h a t  i f  C o n g re s s 
i n t e n d s  t o  e x e r c i s e  i t s  com m erce —  t h a t  a u t h o r i t y  t o  i t s  f u l l e s t ,  
i t  m akes t h a t  i n t e n t  c l e a r .  The  c o u r t  w i l l  n o t  assum e t h a t  
C o n g re s s  i n t e n d e d  t o  i n f r i n g e  on t r a d i t i o n a l  s t a t e  a r e a s  u n l e s s  
C o n g re s s  makes t h a t  p l i g h t  c l e a r  i n  t h i s  l e g i s l a t i o n .

SENATOR PEARCE:

F u r t h e r  q u e s t i o n s ?  S e n a t o r  H a l f o r d .

SENATOR HALFORD:

T h a n k  y o u ,  Madam C h a i r .  You w e re  t h e  a t t o r n e y  t h a t  was a s s ig n e d  t o  
t h e  B a b b i t t  c a s e .  When t h e  G o v e r n o r  made t h e  d e c i s i o n  t o  d r o p  t h e  
a p p e a l  f o r  t h e  B a b b i t t  c a s e ,  w h a t  was t h e  d i s c u s s i o n  w i t h  r e g a r d  t o  
w h e t h e r  i t  be d ro p p e d  w i t h  p r e j u d i c e  o r  ( i n d i s c . )  n o t  a r g u e d .  You 
know  t h a t ' s  f i r s t  p a r t  o f  t h e  q u e s t i o n  ( i n d i s c . ) .

JOANNE GRACE:

We d ro p p e d  t h e  w i t h  p r e j u d i c e  o n l y  t o  t h a t  i s s u e ,  i n  t h a t  c a s e ,
b e c a u s e  t h e  U n i t e d  S t a t e s  was c o n c e r n e d  t h a t  t h i s  was i n  a
l o c k a t o r y ( p h ) , m e a n in g  i t  i s  n o t  a f i n a l  j u d g e m e n t .  The  U n i t e d  
S t a t e s  was c o n c e r n e d  t h a t  we w o u ld  go  b a c k  down t o  t h e  d i s t r i c t  
c o u r t ,  l i t i g a t e  t h e  r e s t  o f  t h e  c a s e ,  and  t h e n  a p p e a l  t h a t  i s s u e  
a g a i n .  So we d i d  —  we w i t h d r e w  o n l y  as  t o  t h a t  i s s u e  i n  t h a t  
c a s e .

SENATOR HALFORD:

You 3 a y ,  " t h a t  i s s u e "  i n  t h e  M c D o w e ll  c a s e .  Y o u ' r e  s a y i n g  t h e  
i s s u e  o f  who d o e s  t h e  f e d e r a l  ( i n d i s c . ) ,  i t ' s  don e  b y  a f e d e r a l 
m anagem ent s y s te m  v e r s u s  by  a f e d e r a l  c o u r t  s y s te m .

JOANNE GRACE:

R i g h t .

SENATOR HALFORD:

W hat a b o u t  t h e  o t h e r  p o r t i o n s  o f  B a b b i t  t h a t  w e re  i n c o r p o r a t e d  i n
o n e  c o u r t  ro o m , w e re  t h e y  a rg u e d  on  F e b r u a r y  8 t h .

JOANNE GRACE:
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No, t h e y  h a v e n ' t  b e e n  d e c i d e d  b e f o r e  t h e  d i s t r i c t  c o u r t .  T h e y ' r e  
s t i l l  a l i v e  b e f o r e  t h o  d i s t r i c t  court.

S E N A T O R  H A L I O R D :

S o  a l l  t h e  D r o v i s i o n s  t h a t  w e r e  in t h e  B a b b i t t  c a se, w i t h  the 
e x c e p t i o n  o«. t h e  p r o v i s i o n  t h a t  a l l o w s  f e d e r a l  m a n a g e m e n t ,  are 
s t i l l  t h e r e .  I t ' s  h a r d  t o  u n d e r s t a n d  h o w  t h i n g s  a r e  c o n s o l i d a t e d .  
T a k e  a s e r i e s  of c a s e s  t h a t  a r e  c o n s o l i d a t e d  a n d  t h e n  y o u  d r o p  one 
i s s u e  of  o n e  case, w h i c h  in a c o n s o l i d a t e d  p r o d u c t  o f  t h e s e  f o u r  or 
f i v e  o t h e r s .

J O A N N E  G R A C E :

I t ' s  e x t r e m e l y  c o m p l i c a t e d .  O n l y  th a t  i ssue w a s  d i s m i s s e d .  

S E N A T O R  H A L F O R D :

S o  w h a t  r e m a i n s  o f  t h e  B a b b i t t  c a s e ?

J O A N N E  G R A C E :

T h e r e  w o r e  t h r o e  c o u n t s  in t h e  B a b b i t t  case. T h o  o t h e r  c o u n t  
r e l a t o s  to  t h o  U n i t e d  S t a t o s  a s s e r t i o n  of  a u t h o r i t y  o v e r  n a v i g a b l e  
w a t e r s .  W h e n  w o  f i l e d  t h a t  case, t h e  f e d e r a l  s u b s i s t e n c e  
r e g u l a t i o n s  said, " T h e s e  d o  n o t  a p p l y  to n a v i g a b l e  w a t e r s ,  t h e y  
o n l y  a p p l y  t o  n o n - n a v i g a b l e  w a t e r s  o n  f e d e r a l  lan d s .  In o t h e r  
w o r d s ,  w a t e r s  w h e r e  t h e  U n i t e d  S t a t e s  o w n s  t h e  s u b m e r g e d  l a n d s  in 
a n y  n a v i g a b l e  w a t e r s  w h e r e  t h o y  (indisc.) s u b n o r g e d  la n d s .  B u t  y e t  
t h e  r e g u l a t i o n s  w o r e  l i f t e d  s t r a i g h t  f r o m  t h e  s t a t e  r e g u l a t i o n s .  
It s e e m e d  t o  c o v e r  w a t e r s  th a t  w e  c o n s i d e r  n a v i g a b l e .  S o  t h o  o t h e r  
t w o  c o u n t s  in B a b b i t  e s s e n t i a l l y  say, " W a i t  a m i n u t e .  Y o u  say 
t h e s e  r e g u l a t i o n s  a p p l y  w h e n  it's n o n - n a v i g a b l e  w a t e r s .  W e l l  w h e r e  
is t hat. W h i c h  w a t e r s  o r e  n a v i g a b l e ,  w h i c h  o n e s  a r e  n o t  n a v i g a b l e ?  
W h e r e  d o c s  r e g u l a t i o n s  a p p l y ?  H o w  is t h e  p u b l i c  s u p p o s e d  t o  k n o w  
w h e r e  t h e  f e d e r a l  a p p l y  a n d  w h e r e  the s t a t e  r e g u l a t i o n s  a p p l y ? "  
T h a t  i s s u e s  h a s  n o t  b e e n  l i t i g a t e d  a n d  w h e t h e r  it w i l l  b e  d e p e n d s  
s o m e w h a t  o n  w h a t  t h e  N i n t h  C i r c u i t  said.

S E N A T O R  P E A R C E :

S e n a t o r  L e m a n  a n d  t h e n  S e n a t o r  Hof f m a n .

S E N A T O R  LEMAN:

J u s t  o n  t h a t  po i n t ,  if t h a t ' s  t h e  caso, y o u  h a v e n ' t  d r o p p e d  the 
o n t i r e  c a s e ,  w h y  i s n ' t  it l i s t o d  o n  t h i s  list. W h y  ( i n d i s c . ) .  I'm 
18 I g u e s s .

J O A N N E  G R A C E :

* I n d i s c . )
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SENATOR HOFFMAN:

Y e s ,  on t h e  K a t i e  J o h n  v e r s u s  che U n i t e d  S t a t e s  c a s e ,  ( i n d i s c . )  
h e a r i n g  t h e  d e c i s i o n  h e r e  s h o r t l y ,  I  g u e s s .  The  q u e s t i o n  I  h a v e  i s  
t h a t  I  assume y o u r  p a r t y  i s  g o in g  t o  a p p e a l  t h a t  t h e  U n i t e d  S t a t e s  
S uprem e C o u r t ,  and  I  w o n d e r  how many case  a r e  a p p e a le d , 
h i s t o r i c a l l y ,  and  how many a r e  h e a r d ?  W h a t 's  t h e  t i m e  f ra m e  t h a t 
y o u  m ig h t  p r e d i c t  t h a t  a d e c i s i o n  w o u ld  be made b y  t h e  Suprem e 
C o u r t  on  w h e t h e r  o r  n o t  t h e y  w o u ld  h e a r .

JOANNE GRACE:

( I n d i s c . )  t h e  N i n t h  C i r c u i t  a g r e e d  t o  e x p e d i t e  t h e  c a s e .  W h e th e r 
t h a t  means t h a t  i t  w i l l  come o u t  w i t h  a d e c i s i o n  s o o n ,  I  d o n ' t 
k n o w . I  u n d e r s t a n d  t h e  E xxon  c a s e  ( i n d i s c . )  g r a n t e d  e x p e d i t e  
( i n d i s c . ) .  Once t h e  N i n t h  C i r c u i t  i s s u e s  i t s  d e c i s i o n ,  my g u e s s  i s  
t h a t  w h o e v e r  l o s e s  w i l l  p e t i t i o n  t h e  S uprem e C o u r t  t o  t a k e  t h e  
c a s e .  The  S uprem e C o u r t ,  my u n d e r s t a n d i n g  i s  a c c e p t  a b o u t  1 
p e r c e n t  o f  t h e  p e t i t i o n s  t h a t  i t  g e t s .

SENATOR HOFFMAN:

And how many p e t i t i o n s  do  t h e y  g e t ?

JOANNE GRACE:

T h a t  I  d o n ’ t  k n o w .

BRUCE BOTELHO:

I t  a c t u a l l y  l e s s  t h a n  1 p e r c e n t .  I t ' s  r a n g e d  m o s t  r e c e n t l y  -  t h r e e  
o r  f o u r  th o u s a n d  a y e a r .  T h e y  a c c e p t  som ew here  b e tw e e n  a 
h u n d r e d . . .  I t ' s  bee n  l e s s  i n  t h e  l a s t  tw o  o r  t h r e e  ( i n d i s c . )

SENATOR HOFFMAN:

E ven  t h e  s c o p e  o f  t h i s  c a s e ,  t h e  ( i n d i s c . ) .

BRUCE BOTEIJiO:

My own s e n s e  i s  t h a t  i t ' s  n o t  h i g h l y  l i k e l y ,  m a i n l y  b e c a u s e  i t  i s  
an i s s u e  l i m i t e d  t o  one  s t a t e  -  o n l y  t o  t h e  e x t e n t  t h a t  t h e r e  i s  
s o m e . . .  W e l l ,  o f  c o u r s e  i t ' s  g o in g  t o  d ep e n d  on  t h e  d e c i s i o n  
i t s e l f ,  t o  t h e  e x t e n t  t h a t  t h e r e  a r e  i m p l i c a t i o n s  f o r  o t h e r  s t a t e s  
t h a t  p r o b a b l y  e n h a n c e s  t h e  p o s s i b i l i t y  t h a t  t h a t  c e r t a i n l y  be 
a c c e p t e d ,  b u t  t o  t h e  e x t e n t  i t  f o c u s e s  on  one s t a t e .  The  S uprem o 
C o u r t  h a s  g e n e r a l l y  c h o s e n  n o t  t o  t a k e  -  t o  t a k e  up  t h o s e  c a s e s . 
T h e y  g e n e r a l l y  l o o k  and  a c c e p t  c a s e s  w h e re  t h e r e  h a v e  b e o n 
c o n f l i c t s  o f  la w  b e tw e e n  t h e  v a r i o u s  c i r c u i t s ,  w h e t h e r  i t ' s  d e a l i n g  
w i t h  a b o r t i o n  r i g h t s  o r  o t h e r  t o p i c s  w h e re  t h e r e  h a s  b e o n 
c o n f l i c t i n g  d e c i s i o n s .  O f i t s  n a t u r e  n o t  one  t h a t  a n o t h e r  c i r c u i t  
w o u ld  h a v e  d e a l t  w i t h .  S o , my )u d g e m e n t  i s  t h a t  i t  i s  m ore  l i k e l y



t h a n  n o t  t h a t  a p e t i t i o n  f o r  c e r t  w o u ld  p r o b a b l y  n o t  be g r a n t e d . 

REPRESENTATIVE HOFFMAN:

So on t h e  t i m e  f r a m e ,  t h e r e ' s  a p o s s i b i l i t y  o f  h a v in g  t h e  N i n t h  
C i r c u i t  make a d e c i s i o n  i n  a y e a r  f r o m  now and  t h e n  when an a p p e a l 
t a k e s  p l a c e ,  w h a t ' s  t h e  t i m e  f r a m e  d o  y o u  t h i n k  t h e  S uprem e C o u r t 
w o u ld  make i t s  d e c i s i o n ?

BRUCE BOTELHO, ATTORNEY GENERAL, DEPARTMENT OF LAW:

The p a r t i e s  w o u ld  be  r e q u i r e d  t o  —  a p a r t y  w o u ld  be  r e q u i r e d  t o  
f i l e  a p e t i t i o n  w i t h i n  60 d a y s .  G e n e r a l l y  s p e a k in g ,  t h e r e  i s  f i r s t  
a b r i e f  r o u n d  on w h e t h e r  p e t i t i o n s  s h o u l l  be g r a n t e d .  I f  i t  i s  
g r a n t e d ,  i t  w o u ld  p r o b a b l y  be  p la c e d  on —  i f  w e ' r e  l u c k y  e n o u g h , 
t h e  c a l e n d a r  f o r  n e x t  y e a r .  I  t h i n k  i t  w o u ld  be h i g h l y  u n l i k e l y  a 
d e c i s i o n  w o u ld  be r e n d e r e d ,  a s s u m in g  we h a v e  an o p i n i o n  b y  t h e  
N i n t h  C i r c u i t  t o m o r r o w ,  b e f o r e  m id  1 9 9 6 ,  and  m ore  l i k e l y  1 9 9 7 . 
J o a n n e  y o u ' d  h a v e  a b e t t e r  g u e s s  t h a n  I  d o .

SENATOR HOFFMAN:

W o u ld  i t  be  f a i r  t o  s a y  t h a t  i t  i s  p o s s i b l e  t h a t  t h e  d e a d lo c k  t h a t 
we see  h e r e  i n  t h i s  s t a t e  t h a t  no  human t a k e  i n  t h e  n e a r  f u t u r e  
t h a t  a l o t  o f  t h e  p e t i t i o n s  i s  g o i n g  t o  r e s u l t  w i t h  t h i s  c a s e .

BRUCE BOTELHO:

S e n a t o r ,  i f  y o u  c o u l d  t r y  t h a t  a g a in  on me.

SENATOR HOFFMAN:

I t  seems t o  me t h a t  t h e  im p a s s e  on  t h e  c o n s t i t u t i o n a l  am endm ent, 
w h ic h  I  p r o p o s e d ,  a n d  a t  p r e s e n t  —  i t  seems t o  me t h a t  many o f  t h o  
p e o p le  I  r e p r e s e n t  a r e  l i k i n g  m ore  and  m ore  t h e  f e d e r a l  d e c i s i o n  
t h a t  i s  c o m in g  down a n d  t h e r e  i s  t h e  p o s s i b i l i t y  t h a t  t h e y ' l l  be 
a s k i n g  me r j t  t o  s u p p o r t  a c o n s t i t u t i o n a l  am e nd m e nt.  And I  w o u ld 
be  s i d i n g  w i t h  t h e  p r e s e n t  l e a d e r s h i p  t h e n  t o  r e t a i n  f e d e r a l 
m a n ag e m en t.  The q u e s t i o n  I  h a v e ,  I  g u e s s ,  i s  t h a t  i f  t h i s  —  you 
know i t  seems t h a t  t h e  l o n g e r  we w a i t ,  t h e  l i n e s  a r e  b e in g  d ra w n 
t i g h t e r  a nd  t i g h t e r  and  t h e  q u e s t i o n  I  h a v e  i s ,  'D o  y o u  see  a ny 
d e a d lo c k  b r e a k i n g  on  e i t h e r  s i d e  u n t i l  t h i s  c a s e  i s  r e s o l v e d ? '

BRUCE BOTELHO:

Madam C h a i rm a n ,  I ' m  n o t  s u r e  w h e t h e r  o ne  c o u l d  s a y  i t 3  g o o d lo c k  o r 
d e a d lo c k  w o u ld  be  b r o k e n  b o f o r e  e x c e p t  t o  t h e  o x t e n t  o f  t h e  p e o p le 
f e e l  i n c r e a s i n g  t e n s i o n  a b o u t  i t .  I  w o u ld  assum e t h a t  i f  t h e  
d e c i s i o n  r e n d e r e d  b y  t h e  N i n t h  C i r c u i t  w o u ld  be t o  f i n d  t h a t  t h e  
f e d e r a l  a u t h o r i t y  e x t e n d e d  i n t o  n a v i g a b l e  w a t e r s  w o u ld  be a v e r y  
s t r o n g  i n t e r e s c ,  p a r t i c u l a r l y  among c o m m e r c ia l  f i s h i n g .  I n  s p o r t s  
f i s h  t r y  and  n a r r o w  o r  e l i m i n a t e  th a - .  k i n d  o f  f e d e r a l  o v e r s i g h t .
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On t h e  o t h e r  h a n d ,  t h e  d e c i s i o n  e s s e n t i a l l y  a f f i r m s  t o  s t a t e ' s  v ie w  
t h a t  t h e  f e d e r a l  o v e r s i g h t  i s  l i m i t e d  t o  p u b l i c  l a n d s ,  t h a t  t h e  
c o n s e q u e n c e  w i l l  be  l i t t l e  i n t e r e s t  b y  c o m m e r c ia l  and  s p o r t s  
f i s h e r s  t o  t r y  and  r e s o l v e  t h e  m a t t e r ,  and  p e r h a p s  we w o u ld  a l s o  
f i n d  among t h o s e  who h a v e  t r a d i t i o n a l l y  a d v o c a t e d  t h e  
c o n s t i t u t i o n a l  am endm ent,  t h e  d e c i s i o n  t h a t  f e d e r a l  m anagem ent on 
f e d e r a l  l a n d s  i s  t h e  way t o  g o ,  and  f o r g e t  a b o u t  s t a t e  m a n ag e m en t. 
I t ' s  a l l  s p e c u l a t i o n ,  b u t  I  w o u ld  s a y  t h a t  t h e r e ' s  no k e y  t h a t  t h i s  
d e c i s i o n  i s  g o i n g  t o  h a v e ,  t o  r e a l l y  u n l o c k  t h e  r i d d l e .  I f  p e o p le 
a r e  h o l d i n g  o u t  t h a t  t h a t ' s  g o i n g  t o  g i v e  u s  t h e  s o l u t i o n ,  I ' m  n o t 
s u r e  t h a t  l a w s u i t s  a r e  t h e  way t o  s e t  p u b l i c  p o l i c y .  I t ' s  
o b v i o u s l y  y o u r . . .

SENATOR HOFFMAN:

T hen  I  g u e s s  I  w o u ld  a g r e e ,  y o u  know , w i t h  y o u  and  t h a t ' s  why I  
t h i n k  we n ee d  t o  t r y  t o  w o r k  on i t ,  b e c a u s e  i f  i t  com es o u t  i n  
K a t i e  J o h n ,  t h a t  my c o n s t i t u e n t s  a r e  g o i n g  t o  w a n t  t o  c o n t i n u e  t o  
r e t a i n  t h e i r  own m anagem en t.

SENATOR PEARCE:

I f  y o u  w a n t  t o  g o  b a c k  t o  S e n a t o r  T a y l o r  and  S e n a t o r  H a l f o r d ,  a r e  
t h e r e  o t h e r s  who h a v e  n o t  a s k e d  a n y  q u e s t i o n s  who w is h  t o  d o  so?

SENATOR TAYLOR:

T h a n k  y o u .  W i l l  y o u r  c l i e n t  a p p e a l  K a t i e  J o h n  i f  he  l o s e s ?

BRUCE BOTELHO:

Y e s .

SENATOR TAYLOR:

I f  J u d g e  H o l l a n d  im p o se d  a s t a y  on  e n f o r c e m e n t  o f  t h e  r e g s  p ro p o s e d 
b y  M r .  B a b b i t t ,  was t h a t  s t a y  l i f t e d  when t h e  c a s e  was d i s m is s e d ?

JOANNE GRACE:

J u d g e  H o l l a n d ' s  d e c i s i o n  i n  t h e  B a b b i t t  c a s e  s i m p l y  m a i n t a i n s  
s t a t u s  q u o .  I f  h e ' d  h a v e  r u l e d  i n  f a v o r  o f  t h e  s t a t e ,  t h e n  he 
w o u ld  h a v e  i n v a l i d a t e d  t h e  a u t h o r i t y  o f  t h e  F e d e r a l  S u b s i s t e n c e  
B o a rd  t o  r e g u l a t e ,  and  t h e  S e c r e t a r i e s  o f  A g r i c u l t u r e  and  I n t e r i o r  
t o  manage f i s h  and  w i l d l i f e  a n y w h e re  on  p u b l i c  l a n d s  i n  A l a s k a . 
B u t  b e c a u s e  he  r u l e d  a g a i n s t  t h e  s t a t e ,  t h e r e  was no need  t o  s t a y  
t h a t  d e c i s i o n  t o  m a i n t a i n  t h o  s t a t u s  q u o .

SENATOR TAYLOR:

Have t h e y ,  i n  f a c t ,  s t a y e d  i t  t h e m c o lv e s  d u r i n g  t h e  p c n d o n c y  o f 
t h a t  a p p e a l?
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JOANNE GRACE:

T h e  F e d e r a l  S u b s is t e n c e  B o a rd  t o o k  o v e r  m anagem ent o f  f i s h  and 
w i l d l i f e  on  p u b l i c  l a n d s  a c o u p le  o f  y e a r s  a g o .  S o, t h e y  a r e  
a l r e a d y  m a n a g in g  and  J u d g e  H o l l a n d ' s  d e c i s i o n  w o u l d n ' t  c h a n g e  t h a t 
b e c a u s e  h e  e s s e n t i a l l y  r u l e d  t h e y  h a v e  t h e  a u t h o r i t y  t o  r e g u l a t e .

SENATOR TAYLOR:

The  c o u r t  d i s m i s s a l  o f  t h e  a p p e a l  c e r t a i n l y  p r e c l u d e s  u s  —  t h e  
s t a t e  f r o m  e v e r  p r e c l u d i n g  th em  f r o m  r e g u l a t i n g  s u b s i s t e n c e  on 
f e d e r a l  l a n d . . .

JOANNE r RACE:

T h e o r e t i c a l l y ,  I  s u p p o s e  we c o u l d  b r i n g . . . w e  w i t h d r e w  w i t h  
p r e j u d i c e  o n l y  as t o  t h a t  c a s e .  So t h e o r e t i c a l l y ,  I  s u p p o s e  we 
c o u l d  d o  i t  a g a i n .

SENATOR TAYLOR:

Can y o u  s i g n  o r  someone o v e r  t h e r e  on t h a t  t a b l e ,  s i g n  a 
s t i p u l a t i o n  d i s m i s s i n g  t h a t  c a s e  w i t h  p r e j u d i c e  i n  f r o n t  o f  t h a t 
c o u r t .  I  m ean, y o u  c o u l d  n o t  i n  g o o d  c o n s c ie n c e  b r i n g  t h a t  c a s e 
a g a i n  b e f o r e  t h  * same c o u r t . . .

BRUCE BOTELHO:

T h i s  A d m i n i s t r a t i o n  w i l l  n o t .

SENATOR TAYLOR:

W e l l ,  t h a t ' s  d o e s n ' t  s h o c k  me.

SENATOR HALFORD:

L e t  me j u s t . . .  i f  t h e r e  i s  an a d v e r s e  r u l i n g  i n  t h e  K a t i e  J o h n  c a s e , 
w i l l  t h e  s t a t e  o f  A la s k a  a p p e a l  t h a t  r u l i n g  t o  t h e  U n i t e d  S t a t e s  
Supveme C o u r t ?

LRUCE BOTELHO:

I ' l l  a f f i r m  i t  a g a i n ,  y e s .

SENATOR HALFORD:

O k a y ,  t h a t ' s . . . d o  y o u  t h i n k  we w i l l  g e t  a s t a y ?  I f  t h e r e ' s  an 
a d v e r s e  r u l i n g ,  do  y o u  t h i n k  J u d g e  H o l l a n d  w i l l  e x t e n d  h i s  s t a y  o f 
im p l e m e n t a t i o n ?

BRUCE BOTELHO:
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T h a t  i s s u e ,  Madam C h a i rm a n ,  I  b e l i e v e ,  was p r i m a r i l y  g o i n g  t o  be  a 
q u e s t i o n  f o r  t h e  N i n t h  C i r c u i t ,  n o t . . .

SENATOR HALFORD:

O k a y ,  i t  w o u l d n ' t  be  d on e  b y  J u d g e  H o l l a n d ,  he s t a y e d  h i s  t o  g o  t o  
th e m ,  b u t  t h e n  t h e y  h a v e  t o  s t a y  i t  t o  go  t o  t h e  S uprem e C o u r t .

BRUCE BOTELHO:

I f  t h e y  r u l e  a g a i n s t  t h e  s t a t e  o f  A l a s k a . . .

SENATOR HALFORD:

Y e s .

BRUCE BOTELHO:

A c t u a l l y ,  I  g u e s s  i t  d e p e n d s  o n  t h e  p o s t u r e  o f  t h e  c a s e ,  w h e re  i t  
m i g h t  f i r s t  go  t o  J u d g e  H o l l a n d ,  b u t  I ' m  j u s t  t r y i n g  t o  r e f l e c t  
r i g h t  now w h e t h e r  i t  g o e s  f i r s t  t o  H o l l a n d  o r  w h e t h e r  i t ' s  a 
q u e s t i o n  f i r s t  p r e s e n t e d  t o  t h e  N i n t h  C i r c u i t .  I t  d e p e n d s  on 
w h e t h e r  t h e r e ' s  a rem and b a c k  t o  t h e  d i s t r i c t  c o u r t  f i r s t .  L e t ' s  
assum e t h a t  i t  g o e s  b a c k  t o  H o l l a n d ,  w o u ld  he e x t e n d  t h e  s t a y ?  I  d o 
n o t  kno w .

SENATOR HALFORD:

W e l l ,  y a ,  I  mean, w h a t  a r e  t h e  c h a n c e s  o f  an a d v e r s e  r u l i n g  i n  t h e  
N i n t h  C i r c u i t  w i t h  e s s e n t i a l l y  a n  im m e d ia te  e f f e c t i v e  d a t e ?  T h a t ' s  
w h a t  w e ' r e  e n d in g  up  w i t h  i n  t e r m s  o f  m anagem ent s t r u c t u r e .

BRUCE BOTELHO:

Madam C h a i rm a n ,  my s e n s e  w o u ld  b e ,  g i v e n  t h e  n a t u r e  o f  t h e  c a s e , 
t h a t  i t ' s  m ore  l i k e l y  t h a n  n o t ,  t h a t  t h e r e  w o u ld  n o t  be  a f u r t h e r  
s t a y  o n c e  t h e  N i n t h  C i r c u i t  h a s  r u l e d ,  i f  i t  r u l e s  a g a i n s t  t h e  
s t a t e

SENATOR PEARCE:

S p e a k e r  P h i l l i p s .

SPEAKER P H IL L IP S :

B r u c e ,  t i m e  and  t im e  a g a i n ,  we h a v e  bee n  t o l d  t h a t  i f  A la s k a  comes 
i n t o  c o m p l ia n c e  w i t h  t h e  f e d e r a l  la w ,  t h a t  we w i l l  be  g u a r a n t e e d  
t h o  r i g h t  t o  manago o u r  f i s h  a n d  game r e s o u r c e s  a g a i n ,  o r  a t  l e a s t 
manage th e m  w i t h  t h o  l e a s t  a m o u n t o f  f e d e r a l  i n t e r f e r e n c e . 
H o w e v e r ,  y o u  w i l l  r e c a l l  t h a t  when t h e . . .  t h e  same p r o m is e s  w e re 
made t o  u s  when wo re a s s u m e d  m anagem ent o f  t h o  w a l r u s  u n d e r  t h e  
M a r in o  Mammal P r o t e c t i o n  A c t .  And o n c o  we had  t h a t ,  t h o n  t h e
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m anagem ent was f o r c e d . . .  we w e re  f o r c e d  r e t u r n  w a l r u s  m anagem ent t o  
t h e  f e d e r a l  g o v e rn m e n t  d u e  t o  c o n t i n u e d  h a r a s s m e n t  b y  t h e  f e d e r a l 
g o v e r n m e n t .  Do e h a v e  a n y  k i n d  o f  g u a r a n t e e s  w h a t s o e v e r ,  t h a t  i f  
we w e re  t o  t a k e  a c t i o n ,  w h e t h e r  i t  be  t o  come i n t o  c o m p l ia n c e  as 
h a s  b e a n  s t a t e d ,  o r  t o  r e a c h  some k i n d  o f  c o m p ro m is e ,  o r  t o  come up 
w i t h  some k i n d  o f  s o l u t i o n ,  do  we h a v e  a n y  g u a r a n t e e  w h a t s o e v e r 
t h a t  t h e  f e d e r a l  g o v e rn m e n t  w i l l  p u l l  o u t  and t a k e  u s  o u t  f r o m  
u n d e r  t h i s  t h r e a t  o f  t h e i r  i n t e r f e r i n g  w i t h  o u r  m anagem ent?

BRUCE BOTELHO:

Madam C h a i rm a n ,  i t ' s  a d i f f i c u l t  q u e s t i o n  t o  a n s w e r .  I  d o n ' t  t h i n k  
t h e r e  i s  an  a b s o l u t e  g u a r a n t e e  a nd  I  t h i n k  t h a t  S e n a t o r  T a y l o r  i s  
c o r r e c t  when he  h as  i d e n t i f i e d  one  a s p e c t ,  I  t h i n k ,  v e r y  i m p o r t a n t , 
s o m e t im e s  o v e r l o o k e d ,  w h ic h  i s  t h a t  when we t a l k  a b o u t  a 
c o n s t i t u t i o n a l  am endm ent and  s u b s i d i a r y  la w s  b r i n g i n g  t h e  s t a t e ' s  
la w s  c o n s i s t e n t  w i t h  AN ILC A, i t  d o e s  mean, o b v i o u s l y ,  t h a t  —  maybe 
n o t  s o  o b v i o u s l y  —  t h a t  f i s h  and  game m a n a g e rs  w o u ld  be  s t a t e  
m a n a g e rs ,  s e t t i n g  g u i d e l i n e s .  B u t  i t  d o e s  n o t  e l i m i n a t e  f e d e r a l 
c o u r t  o v e r s i g h t .  AN ILC A, b y  i t s  t e r m s ,  p r o v i d e s  f o r  a n y  a g g r i e v e d  
c i t i z e n  o r  p e r s o n  —  n o t  l i m i t e d  t o  c i t i z e n  —  t o  s e e k  r e c o u r s e  
u l t i m a t e l y  i n  U .S .  D i s t r i c t  C o u r t ,  and t o  t h e  e x t e n t  t h a t  t h e r e  i s  
n o t  r e s o l u t i o n ,  t h e  f e d e r a l  d i s t r i c t  c o u r t  r e t a i n s  t h e  r i g h t  t o  
f a s h i o n  r e l i e f .  And t h a t  w o u ld  o c c u r ,  d o e s  o c c u r  now, and  w o u ld 
o c c u r  a l s o  w i t h  a c o n s t i t u t i o n a l  am endm ent. The  e f f e c t  o f  a 
c o n s t i t u t i o n a l  am endm ent fo u n d  t o  be c o n s i s t e n t  w i t h  A N ILC A, s i m p l y  
m eans , and i t ' s  an i m p o r t a n t  s i m p l e ,  t h a t  i t  w o u ld  be s t a t e  f i s h  
a nd  game m a n a g e rs  m a n a g in g  f i s h  and w i l d l i f e  r e s o u r c e s  w i t h i n  t h e  
b o u n d a r i e s  o f  A l a s k a .  B u t  i t  d o e s  n o t  mean t h e r e ' s  no f e d e r a l 
c o u r t  o v e r s i g h t .

SPEAKER P H IL L IP S :

S o ,  j u s t  t o  c l a r i f y . . .  c o u l d  I  j u s t  v e r i f y  and c l a r i f y  y o u r 
r e s p o n s e .  We c o u l d  t a k e  a n y  k i n d  o f  a c t i o n  we w a n t  i n  t h e  s t a t e  o f 
A l a s k a .  We c o u l d  do  a n y t h i n g  we w a n t  t o  t r y  t o  come i n t o  
c o m p l ia n c e  . . .  t o  m e e t t h e  f e d e r a l  c o m p l ia n c e  and t h a t  s t i l l  d o e s 
n o t  g u a r a n t e e  u s ,  t h a t  we w o u ld  h a ve  t h e  r i g h t s  t o  manage o u r  f i s h  
a n d  game r e s o u r c e s ,  r e g a r d l e s s  o f  w h a t  we d o .

BRUCE BOTELHO:

I f  I ' v e  n o t  b e o n  c l e a r ,  Madam C h a i rm a n ,  we do  h a v e  t h e  r i g h t  t o  
m a n ag e . We a r e  s u b j e c t ,  h o w e v e r ,  t o  f e d e r a l  c o u r t  o v e r s i g h t  by 
A N ILC A . W h a te v e r  c h a n g e s  wc mako tha** b r i n g  uo i n t o  c o m p l ia n c e , 
t h e  a c t i o n s  o f  o u r  s t a t e  g o v e rn m e n t  v o u l d  be s u b j e c t  t o  a p e r s o n 
c h a l l e n g i n g  o u r . . .  t h e  p r o p r i e t y  o f  o u r  m anagem ent u n d o r  t h e  
g u i d e l i n e s  o f  A N ILC A. T h a t  i s ,  w h e t h e r  we h a v e  i n  f a c t  s a t i s f i e d  
t h e  r u r a l  s u b s i s t e n c e  p r i o r i t y  fo u n d  in  T i t l e  8 .

SPEAKER P H IL L IP S :
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W hat a r e  we w a s t i n g  t i n e  f o r ,  th .^n ?

REPRESENTATIVE BUNDE:

W e l l ,  I  t e n d  t o  o v e r s i m p l i f y  t h i n g s ,  b u t  t o  me t h a t  s a y s  t h a t  t h e  
s t a t e  c a n  m anage , a s  l o n g  a s  t h e y  d o  i t  t h e  way t h e  f e d e r a l 
g o v e rn m e n t  t e l l s  th e m  t o .  I n  o t h e r  w o r d s ,  t h e  s t a t e  m a n a g e rs  do 
t h e  t a l k i n g ,  b u t  t h e  f e d s  p u l l  t h o  s t r i n g s .

SENATOR TAYLOR:

A p u p p e t .

SPEAKER P H IL L IP S :

Do y o u  h a v e  a q u e s t i o n  R e p r e s e n t a t i v e  Bunde?

REPRESENTATIVE BUNDE:

I  t h o u g h t  t h a t  was a q u e s t i o n ,  b u t . . .  ( l a u g h t e r ) .

BRUCE BOTELHO:

I  w o u ld  a g r e e  t h a t  y o u  h a v e  a way o f  o v e r s i m p l i f y i n g  t h e  p r o b le m . 

SENATOR PEARCE:

O . K . ,  S e n a t o r  H o f fm a n .

SENATOR HOFFMAN:

So i n  e f f e c t ,  i t ' s  j u d i c i a l  m anagem ent o f  o u r  r e s o u r c e s .  I n  f i n a l 
r e v i e w ,  t h e n  we h a v e  v e r y  l i m i t e d  c o n t r o l .

SENATOR PEARCE:

S e n a t o r  Leman, a r e  y o u  on  t h a t  same p o i n t  o r  d i f f e r e n t . . .  N e v e r 
m in d .  R e p r e s e n t a t i v e  P o r t e r .

REPRESENTATIVE PORTER:

K o l l ,  I  g u e s s  l o t  me t a k e  t h e  n e x t  l o g i c a l  s t e p .  I s  i t  a f a i r  
s t a t e m e n t  t h a t  t h e  o n l y  way t o  do  aw ay w i t h  t h a t  s u b s e q u e n t  f e d e r a l 
o v e r s i g h t  i s  t o  c h a n g e  ANILCA?

BRUCE BOTELHO:

F e d e r a l  c o u r t  o v e r s i g h t ?  Tho  o n l y  a n s w o r  i s  an  am endm ent t o  
A N ILC A .

SENATOR LEMAN:
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B r u c e ,  h a v e  y o u  had  a c h a n c e  t o  l o o k  a t  SJR 19 t h a t  was j u s t  
i n t r o d u c e d  w i t h i n  l a s t . . .  I  d o n ' t  r e m e m b e r . . .  tw o  o r  t h r e e  d a y s ? 
I ' l l  j u s t  t e l l  y o u  w h a t . . .  i t  r e q u e s t e d  t h a t  C o n g re s s  c l a r i f y  i n  
A N ILC A , t h a t  u s e  o f  p u b l i c  l a n d s  i s  l i m i t e d  t o  o n l y  f e d e r a l  l a n d s  
a n d  w a t e r s .  Now w o u ld  t h a t  s o l v e  t h e  p r o b le m  o f  t h e  f e d e r a l 
f e d e r a l  command c h a i n  o v e r  la n d s  and w a t e r s  o r  i s  s o m e th in g  m ore 
r e q u i r e d  t h a n  t h a t ?

BRUCE BOTELHO:

I  g u e s s  I ' m  n o t  s u r e  I  q u i t e  u n d e r s t a n d  t h e  q u e s t i o n .  The 
r e s o l u t i o n  d o e s  w h a t?

SENATOR LEMAN:

I t  a B k s  C o n g re s s  t o  c l a r i f y  t h a t  f e d e r a l  l a n d s . . .  t h e  d e f i n i t i o n  o f 
p u b l i c  l a n d s  i s  l i m i t e d  t o  o n l y  f e d e r a l  l a n d s  a nd  w a t e r .

BRUCE BOTELHO:

I t  s t r i k e s  me t h a t  one  o f  t h e  d i f f i c u l t i e s  i s  t h a t  i s  s o m e w h a t . . .  

SENATOR LEMAN:

Y o u r  r e s o l u t i o n  D ru e ?  I s n ' t  i t  y o u r  r e s o l u t i o n ?  Who i n t r o d u c e d  
t h i s ?

SENATOR PEARCE:

S e n a t o r  M i l l e r ' s . . .

SENATOR LEMAN:

I s  t h a t  a c o r r e c t  c h a r a c t e r i z a t i o n ?

BRUCE BOTELHO:

I t  may be  som ew h a t c i r c u l a r ,  h o w e v e r ,  when t h e r e  i s  a d i s p u t e  a s  t o  
w h a t  c o n s t i t u t e s  f e d e r a l  w a t e r s .  T h a t  r e a l l y  i s  r e a l l y  t h e  e s s e n c e 
o f  w h a t  K a t i e  J o h n  i s  a b o u t .

SENATOR PEARCE:

R e p r e s e n t a t i v e  D a v ie s .

REPRESENTATIVE DAVIES:

M r .  A t t o r n e y  G e n e r a l ,  t h e  q u e s t i o n  was a s k e d  a m in u te  ago  t h a t ,  y o u 
k n o w , t h e n  t h e  o n l y  s o l u t i o n  t o  t h i s  p r o b le m  i s  t o  c h a n g e  T i t l e  8 
o f  A N IL C A . B u t  d o e s n ' t ,  i n  f a c t  t h e  r o o t ,  I  mean t h e  b a s e 
a u t h o r i t y  i n  t h i s  c a s e  g o  b a c k  tw o  s t e p s  f a r t h e r  t h a n  t h a t . 
D o e s n ' t  i t  go  b a c k  i n  t h o  f i r s t  i n s t a n c o  t o  t h o  c o m p a c t  i n  o u r

-  14  -



s t a t e  c o n s t i t u t i o n  w h e re  i n  t h a t  d o c um e n t we a g r e e d  t o  se e d 
a u t h o r i t y  o f  A la s k a  N a t i v e  a f f a i r s  t o  t h e  C o n g r e s s . And d o e s n ' t  
t h a t ,  i n  f a c t  go b a c k  t o  t h e  s o v e r e i g n  c l a im s  o f  t h e  A la s k a  N a t i v e s  
p r i o r  t o  s t a t e h o o d ?  I  mean , i n  o t h e r  w o r d s , i f  w e ' r e  l o o k i n g  t o  
g e t  o u t  o f  a n y k i n d  o f  f e d e r a l  o v e r s i g h t  o f  f i s h  and game i s s u e s  
t h a t  r e l a t e s  t o  A la s k a  N a t i v e  c l a im s ,  we w o u ld  ha v e t o  go c l e a r  
b a c k  t o  t h e  d i s c u s s i o n  b e tw e e n  -  t h e  s o v e r e i g n  d i s c u s s i o n s  b e tw e e n  
t h e  A la s k a  N a t i v e s  a nd t h e  U n i t e d  S t a t e s  o f  A m e r i c a . W o u l d n ' t  we?

BRUCE BOTELHO:

I 'm  n o t s u r e  t h a t  I  w i l l  —  i f  I  c a n maybe d i v e r t  a l i t t l e  b i t .  To 
a c e r t a i n  e x t e n t ,  t h e  q u e s t i o n  i s  n o t  u n l i k e  t h a t  o f  S e n a t o r  
T a y l o r ' s ,  I  t h i n k  e a r l y  o n , i n  t e rm s  o f  w h e t h e r  i f  C o n g r e s s , i n  
e s s e n c e , h a d a u t h o r i t y  t o  e n a c t T i t l e  8 o f  AN ILCA o f  c r e a t i n g  a 
p r e f e r e n c e .  I t s  f o c u s  was on t h e  c om p a c t i t s e l f  and w h e t h e r  t h a t ,  
i n  some r e s p e c t ,  t h a t  c om p a c t w h ic h  s h o u l d  h a v e p r i o r i t y  o v e r  —  
g i v e n  t h e  f a c t ,  a t  l e a s t  i n  o u r  v i e w , t h a t  i t  i s  a c o n t r a c t  b e tw e e n 
t h e  p e o p le  o f  A l a s k a ,  and t h e  C o n g re s s w o u ld  h a v e p r e c e d e n c e . And 
s o , t h e  s e c o n d  —  and t h a t ' s  been one l i n e  o f  a r g u m e n t . T h a t ' s  
e x a c t l y  t h e  t a c k  t h a t  h a s been t a k e n  i n  t h e  M cD ow e l l Two Case , 
w h i c h  was r e j e c t e d  b y t h e  N i n t h  C i r c u i t ,  rem anded b a c k t o  t h e  
D i s t r i c t  C o u r t  on s t a n d i n g  g r o u n d s . The s e c o n d  —  p a r t  o f  t h a t  
a t t a c k  was s im p l y  t h e  q u e s t i o n  o f  w h e t h e r AN ILCA , T i t l e  8 , was 
u n c o n s t i t u t i o n a l  i t s e l f .  I  h a v e l i t t l e  d o u b t w i t h  t h a t  t h e  f e d e r a l  
g o v e r n m e n t , C o n g r e s s , h a s a u t h o r i t y  t o  e n a c t s o m e th in g  l i k e  AN ILCA . 
W h e th e r i t ' s  g oo d p o l i c y  o r  n o t ,  I  t h i n k  i t  i s  a d i f f e r e n t  p o l i c y  
d e b a t e .  B u t d o e s i t  h a v e t h e  a u t h o r i t y ?  I  b e l i e v e  t h a t  i t  d oe s 
and I  t h i n k  t h a t ' s  g o i n g  t o  be t h e  o u tc o m e . I  t h i n k  t h e r e  a r e  
c l e a r l y  a r g u m e n t s  t o  be made a b o u t w h a t e x t i n g u i s h m e n t  o f  r i g h t s  t o  
p l a c e  u n d e r t h e  ANCSA la n d  s e t t l e m e n t  a s w e l l .  T h a t h a s been a 
m a jo r  i s s u e .  To me, t h e  p r im a r y  c o n c e r n  i s  t o  a l l o w  t o  —  
r e c o g n i z e  i n  t h e  f e d e r a l  g o v e r n m e n t , i n  t h e  f e d e r a l  la w  h a v in g  
s u p re m a c y , c a n e s t a b l i s h  t h a t  t h e r e  be a p r i o r i t y .  The s t a t e  i s  
c o n c e r n e d  a b o u t t r y i n g  t o  f i n d  a means t h a t  i t  h a s maximum c o n t r o l  
i n  m a n a g in g  t h e  r e s o u r c e s ,  e s p e c i a l l y  t h o s e  t h a t  c r o s s  t h e  p u b l i c  
l a n d  i n t o  s t a t e  and p r i v a t e  la n d s .  I 'm  n o t o f f e n d e d  p a r s e , o f  
c o u r t  o v e r s i g h t .  A l l  g o v e r n m e n t a c t i o n  i s  s u b j e c t  t o  c o u r t  
o v e r s i g h t .  I  t h i n k  t h e  d i f f i c u l t y  i s  p r o b a b l y  tw o  f o l d ,  i n  t h i s  
p a r t i c u l a r  r e s p e c t .  F i r s t  o f  a l l ,  i t  i s  u n u s u a l f o r  f e d e r a l  c o u r t  
t o  be f o c u s i n g  on t h i s  k i n d  o f  d i s p u t e .  I t ’ s v e r y  u n u s u a l ,  d e f i n e d  
u n d e r  a n y o t h e r  j u r i s d i c t i o n  i n  t h e  U .S . And I  t h i n k  t h e  se c o n d 
e x t r a o r d i n a r y  f e a t u r e  a b o u t i t  i s  t h e  rem ed y w h ic h  t h e  c o u r t  i s  
a b l e  t o  f a s h i o n .  N o rm a l l y ,  when a c o u r t  —  a s t a t e  c o u r t  o r  a 
f e d e r a l  c o u r t  e n g a g e s i n  o v e r s i g h t ,  i s  a s k e d  t o  l o o k  a t  t h e  
l e g a l i t y  o f  an a g e n c y a c t i o n ,  i t ' l l  make a f i n d i n g  and u s u a l l y  t h e n  
r e m i t  b a c k  o r  rem and b a c k t o  t h e  a g e n c y t o  a c t  i n  a c c o r d a n c e  w i t h  
t h e  d e c i s i o n .  I n  t h i s  p a r t i c u l a r  c i r c u m s t a n c e ,  r a t h e r  t h a n  rem and 
b a c k  t o  t h e  a g e n c y , y o u h a v e t h e  f e d e r a l  c o u r t  a b l e  t o  f a s h i o n  a 
rem e d y i t s e l f ,  a nd I  t h i n k  t h e  c o n c e r n , i n  some q u a r t e r s  i s  t h a t  i t  
r o a l l y  p e r m i t s  t h e  f o d e r a l  c o u r t  t o  end up b e i n g  a b o a r d  o f  f i s h  
and game . A n d , a g a i n ,  w i t h o u t  t a k i n g  a s t a n d  a b o u t w h e t h e r  i t ' s
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g o o d  o r  b a d ,  i t  i s  u n iq u e  a n d ,  I ' d  s a y  A m e r ic a n  j u r i s  p r u d e n c e  f o r  
t h a t  k i n d  o f  re m e d y .  B u t ,  a t  t h e  same t i m e ,  a g a in ,  I  d o n ' t  t h i n k  
a n y o n e  s h o u ld  be o f f e n d e d  b y  t h e  id e a  t h a t  a r b i t r a r y  g o v e rn m e n t 
a c t i o n s  s h o u l d n ' t  be s u b j e c t  t o  c o u r t  r e v i e w .

SENATOR PEARCE:

T h a n k  y o u .  I  h a v e  S e n a t o r  H a l f o r d ,  t h e n  S p e a k e r  P h i l l i p s ,  t h e n 
R e p r e s e n t a t i v e  Jam es .

REPRESENTATIVE NAVARRE:

Madam C h a i r .

SENATOR PEARCE:

Oh, I ' m  s o r r y  M ik e ,  I  d i d n ' t  s e e  h e r .

SENATOR HALFORD:

W e 'r e  s u b j e c t  t o  t h e  f e d e r a l  c o u r t ' s  i n t e r p r e t a t i o n  and  o p e r a t i o n  
and  t h e  o n l y  f e d e r a l  c o u r t  i n t e r p r e t a t i o n  we h a ve  on t h e  s c o p e  o f 
t h e  p r e f e r e n c e  a r e  t h e  B o b b ie  c a s e ,  a s u c c e s s f u l  d e fe n c e  f o r  y e a r 
r o u n d s  u n l i m i t e d  h a r v e s t  b e f o r e  a n y  o t h e r  s y s te m  o r  r e g u l a t i o n s . 
I n  t h e  S o u t h e a s t  r o e  c a s e  w h ic h  w a s ,  I  t h i n k  1 5 ,0 0 0  i n d i v i d u a l l y  
and  s e v e n t y - f i v e  th o u s a n d  i n  t h e  a g g r e g a t e  v a l u e  i f  t h o s e  tw o 
t h i n g s  a r e  t h e  e x t r e m e  o f  t h e  d e f i n i t i o n  o f  t h e  f e d e r a l  p r e f e r e n c e  
t h e n  s h o u ld  we amend o u r  c o n s t i t u t i o n  and  s h o u ld  t h a t  be  t h e  
s t r u c t u r e  u n d e r  w h ic h  we o p e r a t e ?  I f  —  y o u  know i f  y o u  assum e 
t h e r e ' s  no  r e v e r s a l  o r  no c h a n g e  t o  AN ILC A, and  t h o s e  u n c h a l l e n g e d  
f e d e r a l  c a s e s ,  a r e  t h e  d e f i n i t i o n s .  And do  you  t h i n k  we s h o u ld  
amend o u r  c o n s t i t u t i o n  and  o p e r a t e  u n d e r  t h a t  k i n d  o f  a s y s te m  o f 
m anagem ent?

BRUCE BOTELHO:

Madam C h a i rm a n ,  my v i e w  h a s  b e e n  t h a t  t h e  s o l u t i o n  l i e s  i n  a 
c o n s t i t u t i o n a l  am endm ent t h a t  s h o u ld  be  t i e d  o r  w i t h  some 
s i m u l t a n e o u s  c h a n g e s  t o  A N ILC A. R e f l e c t  t h a t  as  my p e r s o n a l  v i e w , 
I ' m  n o t  s p e a k in g  f o r  t h e  A d m i n i s t r a t i o n  i n  t h a t  r e g a r d ,  w h ic h  I 
d o n ' t  b e l i e v e  h a s  a n n o u n c e d  i t s  v ie w  as  t o  w h a t  t h e  s p e c i f i c  
s o l u t i o n  i s .  The  G o v e r n o r  h a s  c l e a r l y  s t a t e d ,  and I  s u p p o r t  h im  i n  
t h a t  s t a t e m e n t ,  t h a t  t h e  s o l u t i o n  d o e s  i n c l u d e  a c o n s t i t u t i o n a l 
am e nd m e n t.

SENATOR HALFORD:

So a c o n s t i t u t i o n a l  a m e nd m e n t,  a b s e n t  c h a n g e s  i n  AN ILC A, i s  n o t  a 
s o l u t i o n ?

BRUC) BOTELHO:
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I  h a v e  n o t  s a i d  t h a t  t h o u g h  I  w o u ld  b e l i e v e  my —  w e l l ,  l e t  me 
r e s t a t e  t h a t  i s  a c o r r e c t  a s s u m p t io n  o f  my v i e w . I  t h i n k  t h e r e  a r e  
c h a n g e s t o  AN ILCA —  t h e  s o l u t i o n  l i e s  i n  a c o m b i n a t i o n  o f  a 
c o n s t i t u t i o n a l  amendment and c e r t a i n  c h a n g e s t o  AN ILCA .

SENATOR HALFORD:

C o u ld  t h e  s o l u t i o n  l i e  w i t h  c h a n g e s t o  ANILCA w i t h o u t  t h e  
c o n s t i t u t i o n a l  amendmen t?

BRUCE BOTELHO:

I  b e l i e v e  t h a t  t h e r e  i s  no s o l u t i o n  t h a t  ca n be fo u n d  t h a t  r e s t s  
s o l e l y  on c h a n g e s t o  AN ILCA .

SENATOR HALFORD:

P o l i t i c a l l y  o r  s u b s t a n t i v e l y ?

BRUCE BOTELHO:

P o l i t i c a l l y .

SENATOR PEARCE:

R e p r e s e n t a t i v e  N a v a r r e , w e ' l l  go ahead and t a k e  yo u o u t  o f  o r d e r  
p l e a s e .

REPRESENTATIVE NAVARRE:

My q u e s t i o n  g o e s b a c k  t o  t h e  s i m p l i s t i c  v i e w  t h a t  t h e  f e d s  a r e  
g o i n g  t o  r u n  t h i n g s  no m a t t e r  w h a t . And w h e t h e r  i t ' s  s t a t e  la w , 
s t a t e  r e g u l a t i o n ,  o r  f e d e r a l  la w , f e d e r a l  r e g u l a t i o n s ,  t h e  c o u r t s  
a r e  g o i n g  t o  h a v e j u r i s d i c t i o n , ,  r i g h t ?

BRUCE BOTELHO:

Y e s .

REPRESENTATIVE NAVARRE:

And t h e  d i f f e r e n c e  i s  t h a t  i f  we end up o r  i f  l i t i g a t i o n  end s up 
g o i n g  t o  t h e  c o u r t s  on w h e t h e r  o r  n o t t h e  r e g u l a t i o n s  t h a t  t h e  
f e d e r a l  g o v e r n m e n t may im p le m e n t d o n ' t  g o f a r  e no ug h i n  t h e  
d e f i n i t i o n  o f  c u s t o m a r y  and t r a d i t i o n a l  o r  t r a d e  and b a r t e r ,  o r  
w h a t e v e r  t h a t  m eans , t h e n  w e ' r e  q o i n g  t o  h a v e t h e  f e d e r a l  c o u r t s  
i n t e r p r e t i n g  w h a t C o n g re s s mean t and t h e  s t a t e  r e a l l y  w o u ld  
h a v e . . . .  I  g u e s s , w h a t w o u ld  t h e  s t a t e ' s  p o s i t i o n  be i n  t r y i n g  t o  
a r g u e  t h a t  t h a t ' s  n o t  w h a t t h e y  m ea n t .

BRUCE BOTELHO:
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I  d o n ' t  k n o w . I ' m  f e e l i n g  f a i r l y  s lo w  t o n i g h t .  I  m is s e d  s o m e th in g  
a n d  i f  y o u 'd  t r y  i t  a g a i n ,  t h e  f i r s t  p o r t i o n  o f  i t  a g a i n .

REPRESENTATIVE NAVARRE:

W hat I ' m  g e t t i n g  a t  i s  i s  —  a t  l e a s t  i f  we a t t e m p t  t o  c h a n g e  t h e  
c o n s t i t u t i o n ,  a l l o w  t h e  p e o p le  o f  t h i s  s t a t e  t o  d e t e r m in e  w h e t h e r 
we c h a n g e  t h e  c o n s t i t u t i o n  t o  a p u b l i c  v o t e  —  maybe t i e  i t  t o  
ANILCA w i t h  some c h a n g e s ,  t h a t  g i v e s  u s  some p r o t e c t i o n  w h e re a s 
n ow , i f  t h e  f e d e r a l  g o v e rn m e n t  a ssu m es  m anagem ent and  t h e  f e d e r a l 
r e g u l a t i o n s  a r e  th e n  c h a l l e n g e d  a s  n o t  g o i n g  f a r  e n o u g h ,  w h a t  —  I 
g u e s s  w h a t  i s  t h e  s t a t e ' s  p o s i t i o n  o r  w h a t  a v e n u e s  d o e s  t h e  s t a t e  
h a v e  t o  d e f e n d  a g a i n s t  f e d e r a l  c o u r t s  i n t e r p r e t i n g  w h a t  C o n g re s s 
m e a n t .  We c a n ,  I  g u e s s ,  o f f e r  a rg u m e n ts  b u t  d o  we h a v e  s t a n d i n g  a 
c a s e  l i k e  t h a t ?

BRUCE BOTELHO:

A g a i n ,  Madam C h a irm a n ,  I  t h i n k  i t s  g o in g  t o  —  i t  w i l l  d e p e n d  on 
t h e  c i r c u m s t a n c e s  o f  a n y  g i v e n  c a s e  b u t ,  i f  I  u n d e r s t a n d  t h e  
d i r e c t i o n  o f  y o u r  q u e s t i o n  w h ic h  i s  w h ic h  r e g im e  o f f e r s  t h e  b e t t e r  
o r  g r e a t e r  d e g r e e  o f  c o n t r o l  o f  f i s h  and  game r e s o u r c e s  and c l e a r l y  
o n e  w h ic h  r e s t s  u s  w i t h  t h e  a b i l i t y  —  u s  as  a s t a t e  w i t h  t h e  
a b i l i t y  t o  make t h e  i n i t i a l  m anagem ent d e c i s i o n s ,  and  t o  t h e  e x t e n t 
t h a t  one  a l s o  assum es t h a t  c o u r t s  g e n e r a l l y  w i l l  d e f e r ,  and  I 
b e l i e v e  t h a t  t h e y  d o  th o u g h  t h e r e  a r e  c l e a r l y  e x c e p t i o n s ,  t o  
a g e n c ie s  t h a t  u se  t h e i r  e x p e r t i s e  p r o p e r l y  t h a t  t h e  s t a t e  i s  b e t t e r  
o f f  i n  a r e g im e  t h a t  a l l o w s  u s  t o  be  m a k in g  t h e  d e c i s i o n s  o v e r  a l l  
t h e  l a n d s  and  w a t e r s  o f  t h e  s t a t e  t h a n  a f e d e r a l  s y s te m  w h ic h  
r e a l l y  c r e a t e s  t r u l y  d u a l  m anagem ent b y  d u a l  m a n a g e rs .  And 
u l t i m a t e l y ,  —  i n  b o t h  s y s te m s  b e in g  s u b j e c t ,  u l t i m a t e l y ,  t o  one 
f i n a l  t r i b u n a l .

JOANNE GRACE:

J u s t  t o  c o r r e c t  one p o i n t  t h e r e ,  I  t h i n k  t h a t  t h e  f e d e r a l  c o u r t s  
h a v e  d e c id e d  t h a t  t h e y  do  n o t  d e f e r  t o  t h e  s t a t e  a g e n c i e s .

SENATOR TAYLOR:

( I n d i s c . )  Maybe y o u  c o u l d  s a y  t h a t  a g a i n ,  I  d o n ' t  t h i n k  e v e r y b o d y 
h e a r d .

JOANNE GRACE:

The  name o f  t h e  c a s e  i s  e s c a p in g  me, maybe som ebody  k n o w s ,  b u t 
t h e r e  was a f e d e r a l  c o u r t  d e c i s i o n  t h a t  s a i d  t h a t  t h e  c o u r t  w i l l  
n o t  d e f e r  t o  t h e  s t a t e  a g e n c i e s .

BRUCE BOTELHO:

W e l l  y a ,  and  I  t h i n k  t h a t ' s  i n  t h o  l o g a l  s e n s e  b u t  I  d o n ' t  t h i n k
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t h a t  t h a t  i s  r e f l e c t i v e  o f  t h e  a c t u a l  —  a g e n t . . .  s t a t e  c o u r t s  h a v e 
s a i d  t h a t  a s  w e l l .  I n  f a c t ,  t h e y  d o .

SENATOR PEARCE:

I  h a v e  tw o  o t h e r  H ouse  m em bers . The  H ouse  i s  g o i n g  b a c k  on  t h e  
f l o o r ,  s o  I ' l l  t a k e  t h e  House mem bers f i r s t  t h e n  w e ' l l  come b a c k , 
S e n a t o r  S a l o ,  t o  y o u  and  S e n a t o r  H o f fm a n .  S p e a k e r  P h i l l i p s .

SPEAKER P H IL L IP S :

I ' l l  p a s s .

SENATOR PEARCE:

O . K . ,  R e p r e s e n t a t i v e  Jam es .

REPRESENTATIVE JAMES:

T h a n k  y o u ,  Madam P r e s i d e n t ,  see  i f  I  c a n  g e t  t h i s  q u e s t i o n  a nd  t h : s  
i s  b a s e d  on  t h e  q u e s t i o n  t h a t  was a s k e d  b y  R e p r e s e n t a t i v e  D a v is 
e a r l i e r ,  and  t h a t  i s  an  a s s u m p t io n  on my p a r t ,  I  b e l i e v e ,  t h a t  i n  
t h e  p a s s in g  o f  A N ILC A , t h e  la n g u a g e  i n  t h e r e  t h a t  g i v e s  a r u r a l 
p r e f e r e n c e  as  o p p o s e d  t o  a N a t i v e  p r e f e r e n c e  —  b e c a u s e  i t  
i n d i c a t e s  t h a t  t h e  r u r a l  p r e f e r e n c e  i s  t h e r e  t o  p r o t e c t  n a t i v e  u s e s 
o f  t h e  l a n d .  I t  seems t o  me l i k e  i f  i f  a nd  —  p r o b a b l y  we c a n ' t  
c h a l l e n g e  t h a t  as  b e i n g  u n c o n s t i t u t i o n a l ,  w h ic h  I  —  f r o m  t h e  U .S . 
u n d e r  t h e  U .S .  C o n s t i t u t i o n ,  I  b e l i e v e  i t  w o u ld  b o ,  b u t  I  assum e 
t h a t  we p r o b a b l y  h a v e  t h e  same p r o b le m  a s  t h e  s t a t u t e  o f 
l i m i t a t i o n s  b e c a u s e  we d i d n ' t  make t h a t  c l a i m  s h o r t l y  a f t e r  t h e
ANILCA was p a s s e d .  B u t ,  t h e  q u e s t i o n  t h a t  I  h a v e  i s  s a y  f o r
i n s t a n c e  we g o  down t h i s  ro a d  and  s a y  we j u s t  a c c e p t  t h a t  w i t h o u t
a n y  —  w i t h o u t  a n y  k i n d  o f  —  a c c e p t  t h a t  t h a t  i s  t h e  way i t  i s  and
we d o  a c o n s t i t u t i o n a l  a m e nd m e n t. . .

BRUCE BOTELHO:

T h a t  i s  a r u r a l  p r e f e r e n c e . . . .

REPRESENTATIVE JAMES:

T h a t  t h e  r u r a l  p r e f e r e n c e  i s  s u c h  as  i t  i s .  I t  a p p e a r s  t o  roe t h a t  
down t h e  r o a d  some p l a c e ,  b e c a u s e  we w o u ld  t h e n  be g i v i n g  r u r a l 
p r e f e r e n c e  n o t  N a t i v e  p r e f e r e n c e ,  b u t  r u r a l  p r e f e r e n c e  t h a t  we 
w o u ld  bo s o t t i n g  up  som eone t o  be  a g g r i e v e d  u n d e r  t h e  U .S . 
C o n s t i t u t i o n  a s  n o t  b e in g  —  h a v in g  e q u a l  p r o t e c t i o n  u n d e r  t h e  la w 
r e g a r d l e s s  as  t o  w h e t h e r  t h e y  w e re  N a t i v e  o r  non  N a t i v e .  And I 
g u e s s  t h e  b o t t o m  l i n e  o f  my q u e s t i o n  i 6  t h a t  I  b o l i e v e  t h a t  t h e  
ANILCA A c t  i s  a v i o l a t i o n  o f  t h e  U .S .  C o n s t i t u t i o n  o f  e q u a l 
p r o t e c t i o n  u n d e r  t h e  l a w .  I  w o u ld  h a v e  t h o u g h t  h ad  i t  s e t  a N a t i v e  
p r e f e r e n c e ,  t h e n  t h o  h i s t o r i c a l  u se  t h a t  J o h n  r e f e r r e d  t o  a s  t o  why 
t h e r e  m i g h t  h a v e  b o e n  p r o t e c t e d .  I  t h i n k  t h e  la n g u a g e  now d o e s n ' t

- 19 -



BRUCE BOTELHO:

I n  some r e s p e c t s ,  Madam C h a i rm a n ,  I ' m  a t  a l o s s  t o  r e s p o n d .  I 
t h i n k  I  u n d e r s t a n d  t h e  a r g u m e n t ,  t h a t  i s  t o  s a y  t h a t  C o n g re s s  w o u ld 
h a v e  no  g u e s t i o n  u n d e r  i t s  I n d i a n  com m erce c l a u s e ,  e n a c t 
l e g i s l a t i o n  w h ic h  p r o v i d e s  f o r  a N a t i v e  p r e f e r e n c e  o r  an I n d i a n  
p r e f e r e n c e ,  b u t  d o i n g  i t  on  t h e  b a s i s  o f  g e o g r a p h y  t a k e s  i t  o u t s i d e  
t h a t  p a r t i c u l a r  c o n s t i t u t i o n a l  c l a u s e  a n d ,  t h e r e f o r e ,  w o u ld  be 
u n c o n s t i t u t i o n a l .  I  d o n ' t  b e l i e v e  t h a t  C o n g r e s s ,  u n d e r  t h e  
com m erce  c l a u s e  and  o t h e r  c l a u s e s ,  c a n  s t i l l  d i s t i n g u i s h  b e tw e e n 
r u r a l  a n d  u r b a n .  I t  d o e s ,  i n  a v a r i e t y  o f  w ays  i n  t e r m s  o f  w h a t 
g e t s  f u n d e d ,  w h a t  d o e s n ' t  g e t  f u n d e d ,  i t  makes t h e  d i s t i n c t i o n s  
b e tw e e n  r i c h  a nd  p o o r .  I t ' s  a c l a s s i f i c a t i o n ,  i t ' s  a r a t i o n a l 
c l a s s i f i c a t i o n ,  t h a t  I  t h i n k  w o u ld  be u p h e l d .  A n d ,  a s  J o h n  p o i n t s  
o u t  t o  me, t h a t  was one o f  t h e  i s s u e s  r a i s e d  i n  M c D o w e l l  Two, 
a g a i n ,  d e c id e d  b y  t h e  D i s t r i c t  C o u r t  i n  u p h o l d i n g  T i t l e  8 o f 
A N ILC A . A g a i n ,  i t  was a p p e a le d  t o  t h e  N i n t h  C i r c u i t  w h ic h 
c o n c lu d e d  t h a t  t h e r e  w a s n ' t  s t a n d i n g  i n  t h e  f i r s t  p l a c e  a n d , 
t h e r e f o r e ,  r e j e c t e d  t h e  a p p e a l  b e in g  t a k e n .  I t  was b a s i c a l l y  —  
h a d  t h e  c o n s e q u e n c e  o f  e r a s i n g  t h e  i n i t i a l  d e c i s i o n  —  v a c a t i n g  t h e  
i n i t i a l  d e c i s i o n .

U N ID E N T IF IE D  SPEAKER:

( I n d i s c . )

BRUCE BOTELHO:

P r o b a b l y .

REPRESENTATIVE JAMES:

A q u i c k  f o l l o w  u p  b e f o r e  I  h a v e  t o  le a v e  h e r e  i s  t h a t  —  and I 
u n d e r s t a n d  t h a t  w e 'v e  had  r u r a l  p r e f e r e n c e s  i n  o t h e r  s t a t e s  and 
t h a t  s o r t  o f  t h i n g  a nd  t h e r e  i s  d i v i s i o n  b e tw e e n  s u p p o s e d ly  t h o s e  
p e o p le  i n  u r b a n  a r e a s  a nd  t h o s e  i n  r u r a l  a r e a s .  B u t  i n  A la s k a , 
c e r t a i n l y  t h e  e s t a b l i s h m e n t  o f  need  i s  n o t  n e c e s s a r i l y  i n s t i t u t e d  
b y  t h e  r u r a l  p r e f e r e n c e ,  i f  t h a t ' s  w h a t  I  s e e  down t h e  ro a d  a s  a 
c o n f l i c t  b e tw e e n  t h e  p o p u l a t i o n  o f  w h a t  c o u l d  h a p p e n  i f  t h a t ' s  t h e  
r o u t e  we w e n t .

BRUCE BOTELHO:

And t h e  a rg u m e n t  w o u ld  be t h a t  i t ' s  b o t h  o v e r  i n c l u s i v e  and u n d e r 
i n c l u s i v e .  T h a t  i s  i t  w i l l  c o v e r  p e o p le  who h a v e  no  n ee d  and  le a v e  
o u t  o t h e r s  who d o .

REPRESENTATIVE JAMES:

T h a t  was my p o i n t .

p r o t e c t  t h a t .
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BRUCE BOTELHO:

G e n e r a l l y  s p e a k in g ,  t h e  c o u r t s  w o u ld  f i n d ,  I  t h i n k  i n  t h i s  
c i r c u m s t a n c e ,  t h a t  as  l o n g  t h e r e  i s  a r o u g h  p r o x i m i t y ,  C o n g re s s 
i s n ' t  r e q u i r e d  t o  f i n e l y  t u n e  i t  -  t a k e  c a r e  o f  t h o s e  d i s p a r i t i e s .  
I t  w o u ld  i f  t h e r e  w e re  a v i t a l  i n t e r e s t  o r  a u n p r o t e c t e d  a f f e c t e d  
g r o u p  u s i n g  and  e q u a l  p r o t e c t i o n  a n a l y s i s .

SENATOR PEARCE:

R e p r e s e n t a t i v e  P o r t e r  h as  a f o l l o w  u p .  T h e n  w e ' r e  g o in g  t o  t a k e  a 
s h o r t  b r e a k  w h i l e  t h e  House members l e a v e .

REPRESENTATIVE PORTER:

A s s u m in g  t h a t  a c o n s t i t u t i o n a l  i s s u e  c o u l d  be fo u n d  and d e v e lo p e d 
i n  A N ILC A, we w o u ld  n o t  be p r e c l u d e d  b y  a s t a t u t e  o f  l i m i t a t i o n s  
p u r s u i n g  a c o n s t i t u t i o n a l  c h a l l e n g e ,  w o u ld  wc?

BRUCE BOTELHO:

I  c a n ' t  e n v i s i o n  o n e ,  c a n  y o u  J o a n n e ?

JOANNE GRACE:

No, I  t h i n k  i t  —  i f  i t  —  an  u n c o n s t i t u t i o n a l  la w  i s  i n  o p e r a t i o n , 
t h e n  i t  ( i n d i s c . ) .

REPRESENTATIVE PORTER:

T h a n k  y o u .

SENATOR PEARCE:

T h a n k  y o u .  L e t s  t a k e  a s h o r t  b r e a k  and  come b a c k  A t  6 : 1 5 .  A 
p e o p le  who w a n t  t o  a s k  q u e s t i o n s ,  H o f fm a n ,  S a l o ,  T a y l o r ,  H a l f o r d  
and  maybe i f  we c o u l d  —  a l l  s e n a t o r s  j u s t  come t o  t h i s  t a b l e  s i n c e  
t h e  H ouse  members h a v e  l e f t .  W e ' l l  come b a c k  a t  6 : 1 5 .

(THE S T A R T  O F  T H E  Q U E S T I O N  A N D  A N S W E R  P E R I O D  F O L L O W I N G  T H E  
D E P A R T U R E  O F  T H E  H O U S E  M E H B E R 8 F R O M  T H E  B R I E F I N G  IS N O T  O N  T H E  
O R I G I N A L  T A P E .  T H E  T A P E  B E G I N 8 A T  T H I S  P O I N T  IN T H E  M I D D L E  O F  T H E  
R E £ P O N S E  F R O M  B R U C E  B O T E L H O ]

BRUCE BOTELHO:

. . . O n e  g o v e rn m e n t  a g e n c y  t h a t  i s  o u t  t h e r e  i s  t h e  f e d e r a l  c o u r t s  
d o n ' t  t a k e  t h a t  aw ay f ro m  u s .  And y o u  h a v e  t h e  o t h e r  s i d e ,  t h o s e  
who a r e  v e r y  much c o n c e r n e d  a b o u t  s t a t e  s o v e r e i g n t y  i n t e r e s t s  
s a y i n g ,  " L o o k ,  why s h o u ld  A la s k a  o f  a l l  s t a t e s ,  u n iq u e  among t h o  
s t a t e s ,  h a v e  a s y s te m  w h e re  i t  c a n ' t  manage on a d a y  t o  d a y  b a s i s  
i t s  f i s h  and  game m anagem ent w i t h o u t  h a v i n g ,  i n  e s s e n c e ,  f e d e r a l
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c o u r t  o v e r s i g h t .  And I  t h i n k  i t ' s  p a r t l y  t h e o r e t i c a l  b e c a u s e  i t ' s  
n o t  as  i f  t h e  f e d e r a l  c o u r t  i s  d e v o t i n g  f u l l  t im e  t o  m a n a g in g  f i s h  
and  game, b u t  t h e  w h o le  p r i n c i p l e  t h a t  a f e d e r a l  c o u r t  c a n  make 
f i n a l  f i s h  a nd  game d e c i s i o n s  when a c a s e  i s  p r e s e n t e d  t o  i t  
w i t h o u t  l o o k i n g  a t  t h e  o v e r a l l  p i c t u r e  o f  t h e  s t a t e  w i t h o u t 
c o n s i d e r a t i o n  a b o u t  s u s t a i n e d  y i e l d  and o t h e r  c o n c e r n s .  T h a t ' s  t h e  
d ic h o t o m y  and  so  i t  seems t o  me -  m o s t  d i f f i c u l t  p a r t  o f  t h e  
p r o b le m  i s  r e c o n c i l i n g  w h a t  a p p e a r  t o  be tw o  f a i r l y  i r r e c o n c i l a b l e  
i n t e r e s t s ,  a nd  I  d o n ' t  know w h e t h e r  t h e r e  i s  a s a t i s f a c t o r y  
s o l u t i o n  o r  c o m p r o m is e .  I t  may w e l l  be t h a t  one  s i m p l y  c o n v in c e s  
o ne  s i d e  o r  a n o t h e r  t o  g i v e  up  on t h e  i s s u e  o r  one t r i e s  t o  f i n d  a 
c o m p ro m is e  b y  l i m i t i n g  t h e  e x t e n t  o f  t h e  f e d e r a l  c o u r t  j u r i s d i c t i o n  
o r  e x p a n d s  i t  —  o r  e x p a n d s  t h e  s t a t e  c o u r t  r o l l  so  t h a t  y o u  e i t h e r  
l i m i t  a c c e s s  t o  t h e  f e d e r a l  c o u r t s  o r  y o u  l i m i t  t h e  p o w e r  t h e  
f e d e r a l  c o u r t s  t o  f a s h i o n  a rem ed y  o r  some c o m b i n a t i o n .  S o , my 
l o n g  w in d e d  a n s w e r  c u t  down i s  I  t h i n k  t h e r e  a r c  t h r e o  o r  f o u r 
a r e a s  t h a t  a r e n ' t  d i r e c t l y  a d d r e s s e d  by  s i m p l y  a c o n s t i t u t i o n a l 
am e nd m e nt.  T h o u g h  a c o u p le  t h a t  m ig h t  be d e a l t  w i t h  b y  s t a t e  
s t a t u t e  and im p le m e n t in g  t h e  c o n s t i t u t i o n a l  am endm ent, t h e  one a r e a 
t h a t  I  t h i n k  i s  m o s t  d i f f i c u l t  t o  r e s o l v e  i s  f e d e r a l  c o u r t 
o v e r s i g h t ,  and  I  d o n ' t  h a v e  an a n s w e r  f o r .

SENATOR PEARCE:

Go a h e a d  S e n a t o r  S a l o .

SENATOR SALO:

J u s t  a q u i c k  f o l l o w  u p .  The d e f i n i t i o n  o f  " r u r a l , "  I  mean i f  —  i f  
A la s k a  p a s s e d  a c o n s t i t u t i o n a l  am endm ent g i v i n g  a r u r a l  p r e f e r e n c e , 
w o u ld  we i n  s t a t e  s t a t u t e  c o n t r o l  t h e  d e f i n i t i o n  o f  " r u r a l ? "

U N ID E N T IF IE D  SPEAKER:

I  d o n ' t  t h i n k  we c o u l d  s a y  t h a t  we c o u l d  c o n t r o l  i t ,  t h o u g h  I  t h i n k  
s e t t i n g  u p  a r e g im e  t h a t  y o u  h a v e  th e  s e c r e t a r i e s  o f  I n t e r i o r  and 
A g r i c u l t u r e  m a k in g  c e r t i f i c a t i o n  t h a t  t h e r e  h as  b e e n  c o m p l ia n c e  o r 
a n y  la w s  c o n s i s t e n t .  B u t  t h e r e  i s  a f a i r  d e g r e e  o f  c h a n c e  t h a t  a 
f e d e r a l  c o u r t  w o u ld  a c c e p t  t h a t .

SENATOR PEARCE:

S e n a t o r  H o f fm a n ,  y o u  w e re  n e x t .

SENATOR HOFFMAN:

A c o u p le  o f  p o i n t s ,  wc w e re  t a l k i n g  a b o u t  e q u a l  a c c e s s  b u t  i t  s o e o s 
t o  me t h a t  wo d i s c r i m i n a t e  a l l  t h e  t im e  as  a s t a t e ,  and  t h e  f o d c r a l 
g o v e rn m e n t  d o e s  a s  a n a t i o n .  One o f  t h e  m o s t r e c e n t  o n e s  t h a t  I 
r e c a l l  i s  t h a t  wo w e n t  a head  and a s k e d  t h e  v o t e r s  t o  c h a n g o  —  
d i s c r i m i n a t e  on  a c c e s s  t o  o u r  c o m m e r c ia l  f i s h e r i o s .  You kno w , we 
w e n t  a h ea d  and  t h e  v o t e r s  a p p ro v e d  an am ondm ont t o  o u r
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c o n s t i t u t i o n  and t h e y  g e t  a p r e f e r e n c e  on a c c e s s  t o  s a lm o n t h a t  
t h e y  a r e  a l l o w e d  t o  go and h a r v e s t  and c a t c h .  I s n ' t  t h a t  c o r r e c t ?

BRUCE BOTELHO:

I t  i s  c o r r e c t ,  ^ h a t  i s  c o r r e c t ,  S i r .

SENATOR HOFFMAN:

I  t h i n k  t h a t  t h a t  a rg um e n t d o e s n o t  make t o o  much s e n s e  s o we ca n 
g o a h e a d and d o t h i s  and g i v e  a s p e c i a l  a c c e s s  t o  r u r a l  r e s i d e n t s  
and t h e  a r g u m e n t s  w o u ld  be t h e  same f o r  t h e  p e o p le  i n  r u r a l  a r e a s  
t o  a c t  as f i s h  and game t h e  same way we g a v e a s p e c i a l  p r e f e r e n c e
t o  t h e  f i s h e r m e n .  I  w o u ld  l i k e  t o  f o l l o w  up a l i t t l e  b i t  m o re on
3ome o f  t h e  comm en ts t h a t  M ik e  N a v a r r e  w e re  s t a t i n g  i n  t h a t  s t a t e  
and f e d e r a l  m anagem en t, u n d e r e i t h e r  s c e n a r i o ,  I  t h i n k  t h a t  
s u b s i s t e n c e  i s  p r o c e e d i n g  i n  t h i s  s t a t e  w i t h  o r  w i t h o u t  a
c o n s t i t u t i o n a l  am endm en t . B u t t h e  p r o b le m , I  g u e s s , i n  t h a t  i s
t h a t  u n d e r f e d e r a l  managemen t t h e  r e s t  o f  t h e  A la s k a n s  f a l l  i n t o  a 
c a t e g o r y  w i t h  t h e  r e s t  o f  t i e  n a t i o n .  And when w e re  p u t  i n t o  a 
p o o l w i t h  t h e  r e s t  o f  t h e  n a t i o n ,  I  t h i n k  t h a t  t h e  r e s t  o f  A la s k a n s  
a r e  l i m i t e d  i n  a c c e s s , b u t i f  wo had s t a t e  m anagem en t we c o u l d  g i v e  
p r e f e r e n c e  t o  t h e  c i t i z e n s  o f  t h e  s t a t e .  And w e ' r e  n o t  d o i n g  t h a t  
b e c a u s e  w e ' r e  f i g h t i n g  o v e r ,  yo u know , t h i s  s u b s i s t e n c e  i s s u e .  I  
t h i n k  t h a t  i f  we d o n ' t  r e s o l v e  i t ,  w e ' r e  g o i n g  t o  d i v i d e  t h e  s t a t e .

h i n k  t h a t  m o re and more i t ' s  g o i n g  t o  g e t  d i v i d e d .  R i g h t  now , 
many o f  t h e  N a t i v e  p e o p le  a r e  w i l l i n g  t o  s u p p o r t  a c o n s t i t u t i o n a l  
am endm en t , b u t  I  f e e l  t h a t  t h a t  i s  g o i n g  t o  be s h o r t  l i v e d .

SENATOR PEARCE:

D id  y o u  h a v e  a q u e s t i o n  S e n a t o r  H o f fm a n .

SENATOR HOFFMAN:

No .

SENATOR PEARCE:

S e n a t o r  T a y l o r .

SENATOR TAYLOR:

I  w a n t t o  r e s o l v e  t h i s  t h i n g  f o r  o n c e  and f o r  a l l  i f  we c a n j u s t  a t  
t h i s  t a b l e .  I t s  beon so many y e a r s  o f  h e a r i n g  t h a t  same r h e t o r i c .  
O u r c o n s t i t u t i o n a l  amondment t o  p r o v i d e  f o r  a s p e c i a l  c a t e g o r y  o f  
f i s h o m r o n  was s o m e th in g  t h e  p e o p le  o f  A la s k a  c h o s e  t o  do w i t h i n  o u r 
c o n f i n e s  a n d o u r  c o u r t s  w i l l  l i t i g a t e  i t .  We d o n ' t  l i t i g a t e  i t  i n  
f e d o r a l  c o u r t .  W ha t some p e o p le  h a v e c h o s e n  t o  do i s  t o  ha v e 
C o n g r e s s  i n t e r v e n e ,  a l l e g e d l y  on t h e i r  b e h a l f ,  t o  i n s t r u c t  u s on 
w h a t wo s h o u l d  d o . And I ' d  l i k o  t h e  A t t o r n e y  G e n e r a l t o  p le a s e  
t o l l  y o u  w h a t la w , i n c l u d i n g  o u r  c o n s t i t u t i o n ,  t h a t  we ca n ch a n g e -
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- if y o u  w o u l d ,  please, te l l  h i m  —  w h a t  l a w  a n d  t h e n  L y m a n  a n d  I 
w i l l  w o r k  h a r d  to g o  c h a n g e  t h a t  law. T e l l  us  w h a t  l a w  w o  c a n  
c h a n g e  in A l a s k a ,  i n c l u d i n g  o u r  c o n s t i t u t i o n ,  t h a t  w i l l  c h a n g e  o n e  
i o t a  o f  A N I L C A  a n d  t a k e  t h a t  f e d e r a l  o v e r s i g h t  a n d  m a n a g e m e n t  a w a y  
f r o m  us. J u s t  tell u s  that, p l e a s e .

B R U C E  B O TELHO:

I t r u s t  t h i s  a r h e t o r i c a l  q u e s t i o n  b e c a u s e  all o f  us  k n o w s  th a t 
a n s w e r  is t h a t  t h e r e  is none.

S E N A T O R  T A Y L O R :

If  t h e  a n s w e r  is none, t h e n  v o t i n g  for a c o n s t i t u t i o n a l  a m e n d m e n t  
d o e s  n o t  c h a n g e  o n e  s i n g l e  t h i n g  a n d  m a y b e  s o m e  p e o p l e  in h e r e  
d o n ' t  a p p r e c i a t e  w h a t  t h e  w o r d  o v e r s i g h t  m e a n s  b y  t h e  f e d e r a l  
g o v e r n m e n t .  But I g u a r a n t e e  ya, t h e  s l a v e s  o n  t h e  p l a n t a t i o n s  
b e f o r e  t h e  C i v i l  W a r  k n o w  w h o  the o v e r s e e r  was. T h o  o v o r s o o r  is 
s t i l l  the 3 a m e  g u y  a n d  I d o n ' t  c a r e  if it's B r u c e  w h o  is c a r r y i n g  
t h e  w h i p  o n  b e h a l f  of  t h e  f e d e r a l  g o v e r n m e n t ,  o r  it ' s  you, o r  it's 
t h e  T a n a n a  C h i o f s  w h o  h a v o  g o t  a c o n t r a c t  t o  c a r r y  it, w h i c h  
t h e y ' v e  a p p l i e d  for b y  t h e  way, t o  c a r r y  t h o  w h i p  t o  c o m e  d o w n  a n d  
i n s t r u c t  all o f  u s  o n  h o w  t o  p i t  (indisc.) o r  h o w  to  g o  s t e e l  
h e r r i n g  r o e  o f f  of k e l p  s o  t h a t  w e  c a n  sell it t o  t h e  J a p a n e s e .  I 
d o n ' t  c a r e  w h o  it is, t h e y  s t i l l  a r e  j u s t  a n o t h e r  f e d e r a l  o v e r s e e r .  
So, if w e  c a n ' t  c h a n g e  it in A l a s k a ,  Lyman, p l e a s e  q u i t  u s i n g  the 
t e r m s  a n d  t h e  w o r d s ,  "Oh, l o t s  all g o  o u t  a n d  lots j u s t  c h a n g e  it 
t o g e t h e r . "  Hell, w e  c a n  all h o l d  h a n d s  a n d  l e a p  a r o u n d  t h e  M a y  
p o le. T h e y  w o n ' t  c a r e  in W a s h i n g t o n ,  D.C.

S E N A T O R  H O F F M A N :

W ell, Ro b i n ,  t h e  p r o b l o m  for tho o v o r s i g h t  is t h e r o  b o c a u s c  o f  m a n y  
o f  t h e  c o m m e n t s  t h a t  t h e  A t t o r n e y  G e n o r a l  h a d  s t a t e d  -- t h o  N a t i v o  
p e o p l e  of t h o  s t a t e  h a v e  n o t  b e e n  g i v o n  f a i r  t r c a t n o n t  b y  t h e  
A d m i n i s t r a t i o n ,  by  t h e  bo a r d ,  a n d  by o t h e r s  a n d  w h y  e l s e  w o u l d  t h e  
N a t i v o  p e o p l e  b e  w i n n i n g  in court.

S E N A T O R  T A Y L O R :

S o m e  of s w o r o  t o  u p h o l d  t h i s  c o n s t i t u t i o n .  T h e r e  is a b i g
d i f f e r e n c e  a t  t h i s  table.

S E N A T O R  P E A RCE:

S e n a t o r  H a l f o r d ,  d o  y o u  h a v o  a q u e s t i o n ?

S E N A T O R  H A L F O R D :

I think, y o u  know, t h a t  if w o ' r e  c v o r  g o i n g  to  g o t  t o  s o m e
s o l u t i o n s ,  w o  n o o d  t o  c o m o  b a c k  a w a y  from all t h o  p o s i t i o n s  o f  t h o
l a s t  e i g h t o o n  y o a r s  t h a t  I h a v o  b o o n  i n v o l v o d  in t h i s  issuo.
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N u m b e r  one, w h a t  d i d  the S u p r e m e  C o u r t  s a y  in t h e  M c D o w e l l  c a s e ?  
N u m b e r  two, w h a t  d o e s  o u r  c o n s t i t u t i o n  a l l o w  u s  to  d o ?  A n d  wo 
o u g h t  t o  t r y  c r a f t  3 o m e  k i n d  of a s o l u t i o n ,  a n d  w h e n  w e  g e t  a 
s o l u t i o n ,  w e  o u g h t  t o  g o  f o r w a r d  w i t h  it if w e  can. Y o u  know, I am  
o p p o s e d  to a m e n d i n g  t h e  c o n s t i t u t i o n ,  b u t  I t h i n k  y o u  c a n  d o  a h e c k  
of  a lot w i t h  o u t  a m e n d i n g  the c o n s t i t u t i o n .  T h e  c o n s t i t u t i o n  sa y s  
s p e c i f i c a l l y  " s u b j e c t  t o  p r e f e r e n c e s  a m o n g  b e n e f i c i a l  u s e s . "  In 
1978, w h e n  t h e  s t a t e  p a s s e d  t h e  law, it c h o s e  the w r o n g  m e t h o d .  It 
c h o s e  d i s c r i m i n a t i o n  b e t w e e n  u s e r s  i n s t e a d  of uses. T h e  f e d e r a l  
g o v e r n m e n t  p i c k e d  t h a t  up, its b e e n  c a r r i e d  f o r w a r d  a l l  t h e  w a y  to 
now. E v e r y t h i n g  t h a t ' s  d o n e  in T i t l e  8 of A N I L C A  c a n  b e  d o n e  in 
t h e  t e r m  o f  u s e r s  a n d  n o t  —  I m e a n  in t h o  t e r m  o f  u s e s  a n d  n o t  in 
t h e  t e r m  of us e r s ,  a n d  it works. T h e  S u p r e m e  C o u r t  in M c D o w e l l  
d i d n ' t  s a y  t h a t  y o u  c a n ' t  d i s c r i m i n a t e  b a s e d  o n  a n y  m a t r i x  of 
t h i n g s .  It j u s t  s a i d  t h a t  y o u  c a n ' t  u s e  l o c a l  r e s i d e n c y  as the 
o n l y  r e a s o n  for a n  a b s o l u t e  bar. L o cal r e s i d e n c y  p r o b a b l y  c a n  be 
p a r t  of s o m e t h i n g .  C e r t a i n l y ,  n e e d  h a s  b e e n  u s e d  to d i s c r i m i n a t e  
f r o m  t o p  t o  b o t t o m  in e v e r y  g o v e r n m e n t a l  e n t i t y  i n  t h e  wor l d .  
T h e r e  is l o t s  o f  t h i n g s  w c  c a n  do, b u t  we  all h a v e  t o  s i t  at  the 
t a b l o  t o  d o  it, a n d  w o  h a v e n ' t  b e o n  a b l e  to g e t  o v e r  t h a t  h u r d l e  so 
it d o e s n ' t  m a t t e r  w h a t  w e  say.

S E N A T O R  P E A RCE:

Was t h a t  a q u e s t i o n ?

S E N A T O R  H A L F O R D :

M y  q u o s t i o n  is c a n ' t  y o u  d o  e v e r y t h i n g  in A N I L C A  b y  c h a n g i n g  "u s e r "  
t o  " u s o s "  a n d  be  c o n s t i t u t i o n a l ?

BRUC E  B O TE LH O :

T h o  T i t l e  8 o f  A N I L C A  t a l k s  a b o u t  a r u r a l  p r e f e r e n c e .

S E N A T O R  H A L F O R D :

P r e f e r e n c e  for r u r a l  u s e  v e r s u s  p r e f e r e n c e  f o r  r u ral u s e r s .

B R U C E  B O T E L H O :

W e l l  I t h i n k  t h o r e  is the g r o a t  —  o r  a t  l e a s t  a g r e a t  d e b a t e .  

S E N A T O R  H A L F O R D :

I m e a n  a *  f a r  as  I ' m  c o n c e r n e d ,  u n t i l  w e  d e c i d e  t h a t  w e ' r e  g o i n g  to 
c o m o  u p  to  a c o n c l u s i o n  i nstate, w e ' r e  n o t  g o i n g  t o  g ot  a s o l u t i o n  
a n d ....

S E N A T O R  P E A R C E :

T h i s  all b e i n g  v e r y  t h e o r e t i c a l  in t h i s  p o i n t  in time, is tho
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l a n g u a g e  in A N I L C A  " u s e "  o r  " u s e r s . "  W h i c h  is it? S e n a t o r  H a l f o r d  
j u s t  s a i d  " u s e . "  Y o u  j u s t  s a i d  t h a t  t h a t  is t h e  d e b a t e .

J O A N N E  GRACE:

R u r a i  r e s i d e n t s  h a v e  a p r i o r i t y  for t a k i n g  o f  f i s h  a n d  w i l d l i f e  o n  
p u b l i c  l a n d s  f o r  s u b s i s t e n c e  u s e s .  S u b s i s t e n c e  u s e s  i n c l u d e s  
c u s t o m a r y  a n d  t r a d i t i o n a l  trade.

B R U C E  BOT E I H O :

F o c u s e s  o n  r u r a l  r e s i d e n t s  in t e r m s  o f  a " w h o . "

J O A N N E  GR A C E :

A l l  r u r a l  r e s i d e n t s  h a v e  the p r i o r i t y .

B R U C E  BO T E L H O :

N o w  if w e  w a n t  t o  t a l k  a b o u t  tho " w h a t "  w h e n  w o  t a l k  a b o u t  
s u b s i s t e n c e  u s e s . . .

S E N A T O R  H A L F O R D :

A n d  the S u p r e m e  C o u r t  r u l e d  t h a t  t h e  t h i n g  t h a t  w a s  
u n c o n s t i t u t i o n a l  w a s  t h e  e x c l u s i o n  of u r b a n  r e s i d e n t s ,  n o t  a n y t h i n g  
t o  d o  w i t h  t h e  r u r a l  r e s i d e n t s .  And, as  w e  r e m e m b e r ,  o n e  of  the 
j u d g e s  said, " T h i s  i s n ' t  j u s t  a c o m m o n  u s e  v i o l a t i o n ,  t h i s  is a 
v i o l a t i o n  o f  e q u a l  p r o t e c t i o n . "  B e c a u s e  t h e  d e t e r m i n a t i o n  of rural 
r e s i d e n c y  is s u c h  a c r u d e  tool t h a t  it d o e s n ' t  r e a l l y  s a y  a n d  it 
d o e s n ' t  r e a l l y  r e l a t e  t o  t h e  p u r p o s e  o f  t h e  d i s c r i m i n a t i o n .

B R U C E  BOT E L H O :

T h e  d i f f i c u l t y ,  h o w e v e r ,  is t h a t  o n e  w i l l  n e v o r  e s c a p e  t h a t  
d i c h o t o m y  in t e r m s  of  t h e  c o n s t i t u t i o n a l  a n a l y s i s  b e c a u s e  it is 
q u i t e  c l o a r  w e  r e a l l y  h a v e  a t w o  t i e r  s y s t e m ,  o n e  is y o u  s a t i s f y  
s u b s i s t e n c e  u s e s  ovt.- a l l  o t h e r  uses. B u t  t h e n  if t h e  r e s o u r c e  is 
l i m i t e d ,  t h e n  y o u  a r e  a l s o  r e q u i r e d  to make, u n d e r  f e d e r a l  law, the 
p r o t e c t i o n  o f  —  for r u r a l  r e s i d e n t s  —  p r i o r i t y  o v e r  o t h e r  
r e s i d e n t s .  Y o u r  s c h e m e ,  w h i c h  f o c u s e s  o n  a n  all A l a s k a  s o l u t i o n ,  
w i l l  n o t  s a t i s f y  A N I L C A .

S E N A T O R  H O F F M A N :

I h a v o  a q u o s t i o n  of Rick.

S E N A T O R  P E A R C E :

S o n a t o r  H o f f m a n

S E N A T O R  H O F F M A N :

- 26 -



A r c  y o u  a s  a d a m a n t  as R e p r e s e n t a t i v e  T a y l o r  o n  e l i m i n a t i n g  f e d e r a l  
o v e r s i g h t ?

S E N A T O R  HA L F O R D :

I d o n ' t  b e l i e v e  t h a t  y o u  c a n  t o t a l l y  e l i m i n a t e  f e d e r a l  o v e r s i g h t  of 
a n y t h i n g .  Y o u  c a n ' t  y o u  k n o w  a v o i d  s o m o b o d y  c h a l l e n g i n g  s o m e t h i n g  
in c o u r t  -- g o i n g  to  t h e  f e d o r a l  c o u r t  o r  t h e  s t a t e  co u r t .  I t h i n k  
—  I d o n ' t  r e a l l y  w a n t  t o  p a y  a b u n c h  of  s t a t e  m o n e y  t o  r u n  a 
m a n a g e m e n t  s y s t e m  t h a t ' s  d i c t a t e d  b y  t h e  f e d e r a l  g o v e r n m e n t .  If 
s o m e b o d y  s a i d  if all t h e  s t r i n g s  a r e  in W a s h i n g t o n ,  t h e n  wo  
s h o u l d n ' t  p a y  t h e  b i l l  for t h e  p u p p e t s .  I g u e s s  t h o  q u e s t i o n s  t h a t  
w e  o u g h t  t o  b e  a s k i n g  e a c h  o t h e r  a r e  if t h e  c o n g r e s s i o n a l  
d e l e g a t i o n  s a i d  t h a t  t h e y  w o u l d  d e a l  w i t h  A N I L C A ,  if t h e  s t a t e  c a m e  
u p  w i t h  s o m e  k i n d  of  u n i f i e d  p o s i t i o n ,  w e  s h o u l d  a s k  them, " W h a t  
d e g r e e  o f  c o n s e n s u s  d o  y o u  w a n t , "  b e c a u s e  w o  w i l l  n o v e r  g e t  t h e  
e x t r e m e s  in s o m e  g r o u p s ,  f r o m  e i t h e r  side, to e v e r  c o m e  t o  t h e  
t a b l e .  A n d  if t h e  c o n s e n s u s  p o s i t i o n  o f  o u r  c o n g r e s s i o n a l  
d e l e g a t i o n  is t h e y  w o n ' t  l o o k  u n l e s s  it's 95 p e r c e n t ,  t h e n  t h e r e  is 
n o t h i n g  w e  c a n  d o  a b o u t  it. If t h e y ' l l  l o o k  a t  60 p e r c e n t ,  if 
t h e y ' l l  l o o k  a t  7 0  p e r c e n t ,  t h e n  w e  h a v e  t o  g o  b a c k  a n d  say, 
" L y m a n ,  d o  y o u  t h i n k  y o u r  c o n s t i t u e n t s  w o u l d  g o  a l o n g  w i t h  s o m e  
k i n d  of  a d e f i n i t i o n  t h a t  s a y s  the p r i o r i t y  p r o v i d e s  for a 
r e a s o n a b l e  o p p o r t u n i t y  t o  h a r v e s t ,  but it d o e s n ' t  m e a n  t h a t  it's 
t h o  o n l y  h a r v e s t  in a n y  l i m i t a t i o n  a n y  t i m e  o f  t h e  y e a r  h a s  t o  be 
o n l y  a f t e r  all c o m m e r c i a l  u s e s  of the s a m e  f i s h o r i e s  a r e  o v o r  
w i t h . "  A n d  I t h i n k  t h e  r e a s o n a b l e  peop l e ,  f r o m  y o u r  p r o s p e c t i v e ,  
g o  a l o n g  w i t h  that. I d o n ' t  t h i n k  the g r o u p s  t h a t  s u p p o r t e d  t h e  
s u b s i s t e n c e  p r e f e r e n c e  in i n i t i a l  law w a n t e d  t o  see m a j o r  c a s h  
s a l e s .  S o  t h a t  h a s  t o  g o t  f i x e d

B R U C E  B O T E L H O :

I a g r e e .

S E N A T O R  H A L F O R D :

Y o u  k n o w  if y o u  g o  b a c k  a n d  fix t h o s e  p r o v i s i o n s ,  a n d  t h e n  y o u  
a d j u s t  t h e  t h i n g  s o  t h a t  it r o a l l y  w o r k s  a n d  y o u  c a n  —  I m o a n  it 
w i l l  w o r k  u n d e r  t h o  s t a t e  c o n s t i t u t i o n  if it's b a s e d  o n  u s e s  a n d  it 
w i l l  a c h i e v e  the s a m e  -- o n  u s e s  -- a n d  it w i l l  a c h i e v e  t h e  s a n e  
g o a l .  If y o u ' r e  g o i n g  to  b a s e  it o n  users, t h e n  I b e l i e v e  t h a t  
c l a s s i f i c a t i o n  w i l l  a l w a y s  g o t  y o u  in t r o u b l o  a n d  y o u  c a n  a m e n d  the 
c o n s t i t u t i o n ,  b u t  I t h i n k  it w i l l  a g a i n  g e t  c h a l l e n g e d .  If w e ' v e  
d o n e  it w e l l  e n o u g h ,  it m a y  s u r v i v e .  But I d o n ' t  know.

S E N A T O R  PEARCE:

S e n a t o r  L i n c o l n  d o  y o u  h a v e  a q u e s t i o n ?

S E N A T O R  LI N C O L N :
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W e l l ,  M a d a m  Chair, I ' m  s i t t i n g  h e r e  l i s t e n i n g  t o  a l l  of the 
q u e s t i o n s ,  s t a t e m e n t s ,  c o m m e n t s ,  and I ' v e  h e a r d  s e v e r a l  t h i n g s  h e r e  
t o n i g h t .  O n e  is t h a t  if w e  d o n ' t  d o  a n y t h i n g ,  we  c o u l d  b e  s i t t i n g  
h e r e  in 1997 s t i l l  t a l k i n g  a b o u t  this. T h e  c o n s t i t u t i o n a l  
a m e n d m e n t  w i n d o w  s h u t  a n d  w h e t h e r  in all of  t h e  s t a t e m e n t s  t h a t  w e  
h e a r d  f r o m  o u r  c o n g r e s s i o n a l  d e l e g a t i o n  t h a t  w e  h a v e  t o  fix t h i s  in 
s t a t e  - t h a t  w o  h a v e  t o  c o m e  t o  s o m e  k i n d  of c o n s e n s u s  in state. 
B u t  w h a t  I h o a r d  in t h i s  room, I d o n ' t  s e e  h o w  w e  c a n  c o m e  t o  a 
c o n s e n s u s  u n l e s s  w e  c o m e  in h e r e  w i t h  a n  o p e n  m i n d  t o  l i s t e n  t o  o n e  
a n o t h e r  a n d  n o t  s n i c k e r  if s o m e b o d y  is s a y i n g  s o m e t h i n g  c o n t r a r y  t o  
w h a t  t h e  o t h e r  o n e  is s a y i n g .  I see s o m e  f o l k s  s i t t i n g  a r o u n d  h e r e  
w i t h  q u e s t i o n s  a l r e a d y  p r e p a r e d  by I g u e s s  Mr. S o m e r v i l l e  w h o  w a s  
p a i d  for b y  t h e  state, b u t  I d o n ' t  h a v e  —  a s k  to c o m m e n t  t h a t  t h e  
m a j o r i t y  h a s  on w h a t  h e ' s  s e e i n g  is s o m e  o f  t h e  s o l u t i o n s  to 
s u b s i s t e n c e .  I d o n ' t  t h i n k  t h a t ' s  g o i n g  t o  b r i n g  u s  to  a n y  k i n d  of 
c o n s e n s u s .  I w o u l d  a s k  this, t h a t  a g a i n  a n d  again, a n d  I h e a r  it 
m o r e  a n d  m o r e  and m o r e  as  w e l l  as in m y  d i s t r i c t  a n d  o u t s i d e  of my 
d i s t r i c t  t h a t  ( i n d i s c . — c o u g h i n g )  let t h e  fe d s  c o m e  in. W e ' r e  
g o i n g  t o  b e  m o r e  s a t i s f i e d  w i t h  t h e  feds, w e ' r e  t i r e d  o f  t h i s  
b i c k e r i n g ,  w o ' r e  n o t  g o i n g  to  e v e n  p a r t i c i p a t e  in t h i s  s e s s i o n  
a n y m o r e .  Let the fe d s  c o m e  in and h a v e  t h e  o v e r s i g h t .  I w o u l d  
l i k e  t o  s e e  t h a t  the s t a t e  h a s  c o n t r o l  o v e r  o u r  fi s h  a n d  g a me. 
I ' v e  a l w a y s  felt that, b u t  in the S u b s i s t e n c e  C o u n c i l  - I g u e s s  
t h e y  a r e  a c o u n c i l  - "he F e d e r a l  S u b s i s t e n c e  C o u n c i l  —  w a s  
s u p p o s e d  to  h a v e  m a d e  a r e p o r t  b a c k  t o  t h e  S e c r e t a r y  o f  I n t e r i o r  
a n d  I th i n k ,  I'm n o t  s u r e  if it w e n t  t o  a n o t h e r  s e c r e t a r y ,  b u t  
S e c r e t a r y  of  I n t e r i o r  in A u g u s t .  I d o n ' t  k n o w  if t h a t  r e p o r t  h a s  
b e e n  f i n a l i z e d ,  d i s t r i b u t e d .  I w o u l d  l i k e  t o  k n o w  if it is a n d  if 
it - if it h a s  b e e n  d i s t r i b u t e d  a n d  to  w h om. T h o  S e c r e t a r y  of 
I n t e r i o r ,  as  the c o n g r e s s i o n a l  d e l e g a t i o n  said, is g o i n g  t o  g o  —  
it h a s  a l r e a d y  s t a r t e d  g o i n g  f o r w a r d  o n  t h e  t a k e  over. F r o m  t h e  
s t a t e ' s  p e r s p e c t i v e ,  a n d  I g u e s s  Mr. S o m e r v i l l o  is a l s o  an  a d v i s o r  
t o  t h e  g r o u p  h e r e  o r  t o  a p o r t i o n  of t h e  g r o u p ,  I w o u l d  a s k  h a s  t h e  
S e c r e t a r y  of I n t e r i o r  —  is he  m o v i n g  t o w a r d  t h a t  e n d ?  I a s k e d  
t h a t  of I t h i n k  S e n a t o r  S t e v e n s ,  w h a t  is t h e  t i m e  f r a m e  f o r  t h e  
t a k e  o v e r ?  If w o  s i t  a r o u n d  h e r e  a n d  m a s h  o u r  t e e t h  a n d  n o t  d o  
a n y t h i n g  a b o u t  c o m i n g  t o  s o m e  k i n d  of  c o n s e n s u s ,  w h a t  is t h a t  t i m e  
f r a m e ?

B R U C E  B O T E L H O :

K a d a m  C h a i r m a n ,  I w i s h  I k n e w  t h e  a n s w e r .  It is c l e a r  to  m e  t h a t  
t h e r e  is i n c r e a s i n g  p r e s s u r e  o n  the s e c r e t a r y  to  a c t  d e c i s i v e l y ,  
s o m e w h a t  s e l f  c r e a t e d  b e c a u s e  1 b e l i e v e  t h a t  -- at l e a s t  in m y  
d i s c u s s i o n s  w i t h  f e d e r a l  o f f i c i a l s  —  t h a t  h e  f e e l s  h e  h a s  an 
o b l i g a t i o n  t h a t  h e  is.... I w o u l d  s a y  t h a t  h e  h a s  —  it is c a l l e d  
a c o n f l i c t .  H e  w a n t s  t s e e  the s t a t e  of A l a s k a  q u i c k l y  a n d  f a i r l y  
a d d r e s s  t h o  issue, a n d  h a s  e x p r e s s e d  s o m e  l o a t h i n g  of  t h e  idea t h a t  
t h o  f e d e r a l  g o v o r n m o n t  s h o u l d  i n s o r t  i t s e l f  in t h o  m a n a g o m o n t  
r e g i m e .  But a l s o  a s e n s e  t h a t  p a t i e n c e  is w e a r i n g  out, t h a t  h e  h a s  
a n o t h e r  h a t  t h a t  h o  w e a r s  as a federal t r u s t o o ,  in o s s e n c e ,  for 
A l a a k a  N a t i v e s  a n d  t h a t  t h e y  b e l i e v o  t h a t  h e  is n o t  c a r r y i n g  o u t
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h i s  t r u s t e e  r o l e .  How t h a t  i s  g o i n g  t o  m a n i f e s t  i t s e l f  i n  t h e  
c o m in g  m o n th s  i s  n o t  c l e a r  t o  me, b u t  my s e n s e  i s  t h a t  t h e r e  i s  a 
d a y  o f  r e c k o n i n g  c o m in g  s o o n .  S o o n ,  i t  c o u l d  be w i t h i n  t h e  n e x t 
c o u p l e  o f  y e a r s .

SENATOR HALFORD:

Madam C h a i r .

SENATOR PEARCE:

S e n a t o r  H a l f o r d .

SENATOR HALFORD:

I s n ' t  t h a t  k i n d  o f  an  i n s i d i o u s  t h i n g  th o u g h ?  I  mean i t  s t a r t s  o u t 
w i t h  s u b s i s t e n c e  m anagem ent and t h a t ' s  a l l  t h a t ' s  p r o v i d e d  f o r  i n  
t h e  f e d e r a l  l a w ,  b u t  as y o u  manage f o r  s u b s i s t e n c e ,  t h e n  y o u  manage 
t h e  o t h e r  c o n f l i c t .  S o , i t ' s  n o t  s o m e th in g  I  t h i n k  t h a t  h a p p e n s 
a l l  a t  o n c e  e v e n  i f  you  —  you  know I  t h i n <  i t  h a p p e n s  i n s i d i o u s l y  
a n d  i t  g ro w s  a 3  i t  g o e s ,  b e c a u s e  t h e  f e d e r a l  la w  d o e s n ' t  p r o v i d e  
f o r  m anagem ent o f  f i s h  and gam e, i t  p r o v i d e s  f o r  m anagem ent o f 
s u b s i s t e n c e ,  b u t  i n  o r d e r  t o  manage t h e  s u b s i s t e n c e  h a r v e s t ,  you 
h a v e  t o  c u t  o f f  and d e a l  w i t h  o t h e r  h a r v e s t s  i n  c o n f l i c t .  So 
e v e n t u a l l y  y o u  g e t  f u r t h e r  and f u r t h e r  i n t o  t h e  m anagem ent o f  e v e r y  
o t h e r  u s e ,  a n d  maybe e ve n  some non  u se  a r e a s  -  maybe some
d e v e lo p m e n t  a r e a s  a s  w e l l .

BRUCE BOTELHO:

B o th  t h a t  i n  te r ra s  o f  t h e  e x p a n s io n  t h r o u g h  t h e  s p e c i e s ,  b u t  a l s o  
e x p a n s io n  g e o g r a p h i c a l l y ,  w h a t e v e r  t h e  o u tc o m e  i n  K a t i e  J o h n  i n  
t e r m s  o f  n a v i g a b l e  w a t e r s ,  we h a v e  a s e p a r a t e  r e l a t e d  q u e s t i o n  i n  
t e r m s  o f  m anagem ent o f  s p e c ie s  w h ic h  p a s s e d  b e tw e e n  p u b l i c  a nd  non 
p u b l i c  l a n d s  a n d  t h e  a b i l i t y  t o  r e g u l a t e  o f f  p u b l i c  l a n d s  t o  make 
s u r e  t h a t  t h e  s p e c ie s  a r e  a v a i l a b l e  t o  s a t i s f y  s u b s i s t e n c e  n e e d s  on 
p u b l i c  l a n d s .

SENATOR LINCOLN:

Madam C h a i r ,  t h e  s e c o n d  p a r t  o f  ray q u o s t i o n  I  t h i n k  was n o t
a n s w e re d  and  t h a t  i s ,  w i t h  t h e  a p p r o v a l  o f  t h e  c h a i r ,  I ' d  l i k e  t o  
h e a r  f r o m  M r .  S o m e r v i l l e  s i n c e  we p a y in g  h im  b a c k  t h e r e  and  i n  D .C . 
t o  d o  s o m e t h in g  on s u b s i s t e n c e .  I ' d  l i k e  t o  h e a r  h i s  com m ents  on 
i t .

SENATOR PEARCE:

I n  f a c t  I  know b e c a u s e  I  s ig n e d  t h e  a g re e m e n t  t h a t  he  i s  n o t  b e in g
p a i d  t o  d o  a n y t h i n g  on s u b s i s t e n c e .

SENATOR LINCOLN:
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I s  h e r e  j u s t  a p r i v a t e  i n d i v i d u a l  t h e n ?

SENATOR PEARCE:

E v e ry b o d y  i s  h e r e ,  I  g u e s s ,  as  p r i v a t e  i n d i v i d u a l s .  I t ' s  n o t  a . . . .  

SENATOR LINCOLN:

Then  I  m i g h t  be w r o n g .  I  a p o l o g i z e  -  y o u  d i d  n o t  make up a l i s t  o f 
g u e s t i o n s  f o r  b o t h  ( i n d i s c . )  t o  a s k .

SENATOR PEACE:

S e n a t o r  H a l f o r d .

SENATOR HALFORD:

Madam C h a i r ,  I  t h i n k  —  y o u  know i t ' s  e a s y  t o  p e r s o n a l i z e  o u r 
d is a g r e e m e n t s  w h e t h e r  i t s  m e n t io n  o f  T a nana  C h i e f s  o r  Ron 
S o m e r v i l l e  o r  a n y b o d y  e l s e ,  i t  d o e s n ' t  do  u s  a n y  g o o d .  I  t h i n k  
e v e r y b o d y  h a s  p e o p le  w o r k i n g  on t h e s e  i s s u e s  and we a l l  Know i t .

SENATOR PEARCE:

W hat was y o u r  g u e s t i o n ?

SENATOR HALFORD:

T h a t ' s  my c o m m e n t.  My q u e s t i o n  g o e s  b a c k  t o  K a t i e  J o h n  and  t h e  
p r o b a b l e  o u t  com e. I t  seems t h a t  t h e  —  y o u  know we h a v e  l o t s  o f 
o t h e r  s t a t e s  t h a t  a r e  on o u r  s i d e  on  n a v i g a t i o n a l  s e r v i t u d e .  We 
h a v e  l o t s  o f  a r g u m e n ts  and  l o t s  o f  h i s t o r y  t o  w in  t h a t  p o r t i o n  o f 
t h e  c a s e ,  b u t  w h a t  a b o u t  f e d e r a l  r e s e r v e  w a t e r  r i g h t s .  I s n ' t  t h a t 
t h e  p l a c e  w h e re  we c a n  l o s e  i n  p a r t  a n d  be v a r i a b l e  b a s e d  on a 
w h o le  b u n c h  o f  f u r t h e r  d e t e r m i n a t i o n s  down t h e  ro a d ?

JOANNE GRACE:

Y e s , I  t h i n k  —  I  t h i n k  i t ' s  g o in g  t o  be  h a r d e r  f o r  t h e  c o u r t  t o  
b a s e  i t s  d e c i s i o n  on t h a t  b e c a u s e  w h a t  t h e  c o u r t  w o u ld  e s s e n t i a l l y  
be s a y i n g  i s  i f  t h e  U n i t e d  S t a t e s  h a s  a n y  i n t e r e s t ,  no  m a t t e r  how 
s m a l l  i n  t h e  w a t e r ,  t h a t  t h a t  c o n v e r t s  t h e  e n t i r e  w a te rw a y  i n t o  
p u b l i c  l a n d s .  I t ' s  an  a b s u r d  r e s u l t  b e c a u s e  e s s e n t i a l l y  w e ' l l  
c o n v e r t  a l l  l a n d s  and  w a t e r s  i n  A la s k a  i n t o  p u b l i c  l a n d s .  F o r 
e x a m p le ,  wo a r e  j u s t  b e f o r e  t h e  N i n t h  C i r c u i t  t h a t  i t  w o u ld  —  we 
a rg u e d  t h i s  i n  t h e  c o n t e x t  o f  an a b s u r d  r e s u l t .  A l l  la n d s  i n  
A la s k a  p a t e n t e d  a f t e r  t h e  y e a r  18 9 0  a r e  c o n v e y e d  s u b j e c t  t o  
( i n d i s c . )  a n d  e a s e m e n ts  ( i n d i s c . ) .  T h a t  i s  an  i n t e r e s t  t h a t  t h e  
U n i t e d  S t a t e s  h o l d s  i n  a l l  la n d s  t h e y ' v e  p a t e n t e d  a f t e r  1890 
( i n d i s c . ) .  So we a rg u e d  t h a t  ( i n d i s c . )  t e n d  t o  a n y  t i n y  i n t e r e s t  
o f  t h e  U n i t e d  S t a t e s  t o  c o n v e r t  b a c k  a r e a s  o f  l a n d  a nd  w a t e r  i n t o  
p u b l i c  l a n d s .  So I  t h i n k  t h a t  i t ' s  g o i n g  t o  p r e t t y  d i f f i c u l t  f o r
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t h e  c o u r t  t o  b a s e i t s  d e c i s i o n  on f e d e r a l  r e s e r v e  w a t e r  r i g h t s ,  b u t 
i f  t h e  c o u r t  d o e s , t h e n  w e ' r e  l o o k i n g  a t  a w a t e r  way b y w a t e r  way 
d e t e r m i n a t i o n  o r  maybe a r e s e r v a t i o n  s y s te m  b y r e s e r v a t i o n  s y s te m  
o f  d e t e r m i n a t i o n  o f  w h e t h e r t h e  U n i t e d  S t a t e s  h a s t h e  w a te rw a y .

SENATOR HALFORD:

B u t d o n ' t  yo u t h i n k  t h a t ' s  —  I  mean do y o u  t h i n k  t h e y ' l l  go b a c k 
t o  n a v i g a t i o n a l  s e r v i t u d e  o r  yo u t h i n k  t h e r e  i s  a n y c h a n c e  t h a t  
t h e y  w i l l ?  I  mean t h a t  one seems t o  go e ve n f u r t h e r  b a c k i n t o  
t h e . • • •

JOANNE GRACE:

T h e r e ' s  n e v e r  been a d e c i s i o n  t h a t  s a i d  a n a v i g a t i o n a l  s e r v i t u d e  i s  
a p r o p e r t y  i n t e r e s t  and I  t h i n k  t h e  Sup rem e C o u r t  h a s bee n —  i n  
p ow e r o f  t h e  f e d e r a l  g o v e r n m e n t ( i n d i s c . ) .  So i t  w o u ld  be —  i t  
w o u ld  s u r p r i s e  me i f  t h e  N i n t h  C i r c u i t  w o u ld  r u l e  t h a t  way j u s t  
b e c a u s e  t h e  c o n c e p ' : i s  s o  o d d . B u t ( i n d i s c . ) ,  I  g u e s s  d o n ' t  f e e l  
r e a l l y  c o m f o r t a b l e  p r e d i c t i n g  w h a t t h e y ' l l  d o .

BRUCE BOTELHO:

T h a t m ig h t  be s o m e th in g  t o  e l a b o r a t e  on %e r y  b r i e f l y  and t h a t  i s  t o  
s a y  t h a t  i n  v i r t u a l l y  e v e r y  c a s e  p r e s e n t e d  t o  t h e  N i n t h  C i r c u i t ,  
t h e  N i n t h  C i r c u i t  h a s f a v o r e d  t h e  s u b s i s t e n c e  u s e  o v e r  t h e  a d v e r s e  
i n t e r e s t ,  f r e q u e n t l y  t h e  s t a t e  o f  A la s k a .

SENATOR PEARCE:

A r e  t h e r e  q u e s t i o n s ?  M r . A t t o r n e y  G e n e r a l ,  t h a n k  y o u  v e r y  much , I  
a p p r e c i a t e  i t  and i f  wc h a v e more q u e s t i o n s ,  t h e n  w e ' l l  c a l l .
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s, a lo n g  w ith  h is  spec ia l assis- 
Burns speaks at a lu n cheon .

K n o w le s  d r o p s
s u b s is te n c e  s u i t
G o v e r n o r  c r i t i c i z e d  a t  l u n c h e o n
By IAN CARROLL
Staff W ru e r

T hings got a little  hot fo r Gov. Tony 
Knowles M onday at the A laska Outdoor 
Council luncheon—and not ju st because it 
was alm ost '00 degrees in the C astle 's jam - 
packed res tau ran t banquet room .

Before an audience of mostly urban hun­
te rs . Knowles said  he was dropping the 
Hickct vs. Babbitt lawsuit of 1992. which 
challenges a ru ra l subsistence preference. 
However. Knowles said the case  of Katie 
John vs. the United S tates would not be 
affected. That case challenges federal reg ­
ulations regarding navigable w aters. The 
two cases had been consolidated into one.

Knowles’ announcem ent, which riled the 
audience, was the fulfillment of a prom ise 
he m ade d u ring  his guberna to ria l c a m ­
paign.

The council m aintains tha t federal sub­
sistence regulations, which give a ru ra l p re ­
ference for subsistence, am ount to d isc ri­
m ination against urban Alaskans.

" I  feel tha t is  very  poor s tra te g y ,"  out­
door council executive d irector Dick Bishop 
told the governor. “ Given the absolute c r i­
tical im portance of those law suits, to not 
pursue them  is ill-advised."

Knowles’ action lifts a legal challenge to 
the au thority  of the F edera l Subsistence 
Board, which se ts  seasons and  bag lim its 
for subsistence hunters on about 60 percent 
of the s ta te . The board hears recom m enda­
tions of regional represen tatives, m any of 
whom a re  N ative subsistence hunters.

Knowles m et with Native leaders from 
the T anana Chiefs Conference and Doyon 
Ltd. following the luncheon.

" It sends a very clear m essage that the 
law of the land is recognized by the new 
ad m in istra tio n , and 1 app laud  them  for 
tha t—tha t they recognize the validity of the 
subsistence lifestyle, tha t has existed and is 
still practiced in ru ral a la sk a ."  said Doyon 
p re s id e n t and  CEO M o rris  Thom pson. 
“ Congress certainly has a very  clear au ­
thority to legislate on fedcrnl lands."

He said he w as surprised the governor 
chose to m ake the announcem ent in front of 
the outdoor council, which would be hostile 
to the news.

“ I applaud the governor for m eeting with 
the outdoor council and announcing that in 
person. You have to adm ire  that. No gov­
ernor likes to ca rry  unpopular m essages." 
said Thompson.

The s ta te  will continue its appeal in the
Katie John vs. United S tates case, nam ed 
after the A thabaskan cider wHo o n j | B ^  
filed it. Native plaintiffs say  the federal
governm ent shouliTm an'agc subsistence 
fisheries on all navigable w aters. while (he 
sta te  governm ent says it should do so only 

ation wa te rs  in federali parRsT
“ X fc d c ra l lu d g e  h as  ru led  against the

state  In the K atie John and B abbitt cases.
Fed era l m anagem ent of subsistence in 

Alaska  it rooted in a d isc repancy between 
sta te  ahJT cdera l subsistence law.

Federal law  gran ts a subsistence p refer­
ence to people in ru ral Alaska, giving rural 
Alaskans first crack at fish and gam e. But 
the Alaska Suprem e Court has ruled tha t all 
A laskans should have equal acceaa to sub­
sistence resources. A fter tha t ruling, the 
U.S. g o v ern m en t took over subsistence 
m anagem ent on federal land in the sta te .

r k e r

y

W

L B a c k g r o u n d

B o m b  a t t a c k  m a y

h u r t  p a t h  t o



u a n y  m e w s  -  M i n e r *

'Indrprndxit in A ll Thing* Neutral in None" 
KaUbliahed in 1903

CIIAHIJE.t L  GRAY
l\bh*Mr bm*n lu#

P A U L  J  M A H 8 K Y

M A M  n iH I I O I *
E J i l e n i l  P * r»  tM ila t

S u b s i s t e n c e  s u i t  g o n e
Gov. Knowles’ decision to drop the state’s law­

suit over federal fish and g a m e  m a n a g e m e n t  in Alas­
ka is unfortunate for two reusons. First, everyone 
deserves to have this issue clarified by the highest 
court possible. Second, the governor's decision 
potentially takes the heat off Congress to m a k e  
meaningful changes to the source of m u c h  of this 
trouble— the Alaska National Interest Lands C o n­
servation Act of 1980.

T he question is whether A N I L C A  authorizes the 
federal government to create its o w n  fish and wild­
life m a n a g e m e n t  system— a method of establishing 
seasons, bag limits, etc.— in Alaska. A  careful read­
ing shows the law does not authorize any such thing. 
Instead, it calls only for federal court oversight if the 
state fails to implement a hunting and fishing prior­
ity for rural people.

U.S. District Court Judge Russel Holland of 
Anchorage, in a M a r c h  31 ruling, said Congress must 
have m a d e  a mistake w h e n  it wrote the law. H e  said 
Congress intended to authorize federal m a n a g e m e n t  
but just didn’t quite get it right. So he ruled against 
the state.

M a n y  people think Congress did get it right and 
that Holland is engaging in s o m e  judicial activism. 
But w e  w o n ’t get a chance to find out, at least not any 
time soon, if the state doesn’t pursue this appeal. 
There will always be this cloud hanging over any 
proposed solution to the subsistence debate.

If the state wins the suit, it would focus the d e­
bate where it belongs, in Congress. That’s because a 
state victory on this issue would create a clear con­
flict. It would leave intact the federal requirement 
for a rural hunting and fishing priority and affirm 
that federal courts are in charge of deciding whether 
the state has carried it out. But the Alaska Constitu­
tion. according to the Alaska S u p r e m e  Court, does 
not allow a priority based simply upon one’s address. 
So h o w  can a federal court order any state agency to 
contradict the state's o w n  Constitution? It can't, so it 
won't happen.

That sends the issue back to Congress. It could 
take the unprecedented and unpopular step of ex­
pressly authorizing the federal takeover of fish and 
wildlife m a n a g e m e n t  on federal lands in Alaska. Or 
it could change the subsistence priority in A N I L C A  
so it is compatible with the Alaska Constitution.

Of course, the other option is for Alaskans to 
change their Constitution. T o  date, the Legislature 
has decided not to pursue that solution, for good 
reason. Alaskans should not divide themselves into 
classes based simply on where they live. Such a solu­
tion enfranchises conflict and misunderstanding at 
the expense of fair and equal treatment.
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S u b s i s t e n c e  h e a t

BY CHOOSING the Alaska Outdoor Council in Fairbanks as 
the location to launch the long-overdue, statewide debate on 
subaiatenoe, Gov. Tbr.y Knowles demonstrated he Ls willing to take 

the heat that cornea with this highly divisive issue.
A number of his predecessors have tried to guide the state to a 

resolution of the subeiatence question. So have members of the Alas­
ka congressional delegation, certain state legislators and other state 
community leaders.

Various proposals have been put forward. None has succeeded.
Tho subsistence problem has only grown worse as Alaskans di- 

ride one against the other, and the federal government assumes 
greater management of wildlife resources in Alaska.

Gov. Knowles' subsistence message Monday to the organization 
representing sport hunters and fishermen was not surprising.

The state would drop its lawsuit challenging the Secretary of In­
terior’s authonty to take over management of fish and game for sub­
sistence purposes, he said, just os he had during the campaign. The 
suit, Alaska vs Babbitt, was initiated during the Hickel administra­
tion and is under appeal — having been turned down last year in 
federal district court 

However, the state would continue its legal challenge of the ex­
tent of federal subsistence authority by continuing the appeal of the 
so-called Katie John decision, Knowles said.

In Katie John, the federal court ruled that as long as the state is 
not in compliance with federal law. the federal government should 
extend its management to include protection of subsistence fisheries 
on navigable waters within Alaska — including offshore.

Gov. Knowles is taking what appears to be a realistic and prag­
matic position on the state's subsistence legal challenges.

On one hand, he recognizes the federal government is not about 
to abandon a trust responsibility, and that the state's legal challenge 
of federal authority to fulfill that trust is unlikely to succeed

On the other hand, he knows that if federal management author- ' 
ty in Alnska extends to navigable waters and eventually to all com- J 
meraal and sport fisheries, Alaska will lose an essential nghtof 1
statehood that will have far-reaching consequences for the state’s 
economy and lifestyles.

Overshadowing the significance of these two lawsuits, however, 
remains the basic question of whether Alaskans wish to amend the 
state constitution. Do Alaskans want to provide state fish and game 
managers the authority to give a prcfcrenoc for subsistence use of 
fish and game to rural residents in times of shortages as required by 
federal law* If a majority answer that question yea, the federal 
takeover threat and lawsuits become moot 

Gov Knowles' challenge is to get that simple question before the 
vo ten .

J A N  2 S  i w
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L e g i s l a t o r s  a i m  t o  k e e p  d e l i c a t e  

‘ b a l a n c e  o f  f e d e r a l ,  s t  I t  p o w e r ’

R e s o l u t i o n s  u r g e  K n o w l e s  t o  k e e p  s u b s i s t e n c e  s u i t
By KATE RIPLEY
S ld ll W lltU I

JIINKA1I I louse and S enate  leaders  
T h u r sd a y  in a r c h e d  fo rw a rd  in the ir  
attempt lo s lo p  Gov. Tony Knowles from  
dropping a lawsuit over  fish and g a m e  
m anagem ent.

Critics, however, ca l led  the m ove im  
proper and likely to fail.

Both legislative ch a m b e rs  passed r e ­
solutions Thursday urging the governor

to continue a lawsuit filed three y ears  
ugo by then Guv Walter J l l ickel that  
challenged  the federal govei nm ent's  au  
th or lty  •»» m a n a g e  fish and g a m e  in 
Alusk;

The Senate resolution passed 12 7 and  
the House resolution passed  2-t H.

«t a lso  indirectly opens an old wound of 
who should gel first crack at fisli and  
g a m e  in the s ta te  rural residents or 
everyon e er|iially.

During his cam paign  Knowles p rom ­

ised to drop the law suit ,  culling it "anti- 
subsistence."

The D em ocrat  m a d e  good on (hut 
prom ise Monduy by instructing Attor* 
ncy General llruce Botelho to withdraw  
the s la te  front the case ,  now before the 
9tli Circuit Court of Appeals. The state , 
has  filed paperwork lo withdraw from • 
the case ,  hut it hus not b een  receiver! at 
the appeals court. ■

That touched off u s to rm y  reaction In 
Soo SUIT, Page A-7 1



SUIT
Continued from  Page A-1 
the Repub lican-led Legislatu re. 
Leaders say if Knowles won't pur­
sue the lawsuit— Hickei vs. Bab­
bitt—they w ill.

"Just because there was a cam­
paign promise doesn't make it the 
right thing to d o ," said Sen. Mike 
M iller, R-North Pole.

The governor, however, scoffed 
a t the L eg is la tu re 's  attempt to 
wedge itself into the case.

" I t ' s  r e a l ly  a rabb it t r a i l , "  
Knowles said. “ I don't think it will 
help in the long run ."

Republican leaders arc calling 
the lawsuit a state ’s rights issue, 
with ramifications fa r beyond sub­
sistence. They hired a Washington. 
D .C .-based law firm  that some­
times consults v.ith Robert Bork— 
President Reagan's unsuccessful 
1987 nominee to the I' S. Supreme 
Court—to fight their case.

T he  f i rm  w a s  to f i l e  an 
"emergency motion" with the 9th 
Circuit today asking the court to 
halt the Knowles administration s 
withdrawal and let the Legislature 
intervene.

"This issue . . .  is not moot by 
virtue of the new administration’s 
lack of interest m pursuing it." says 
the motion, obtained by the News- 
Miner on Thursday. "Resolution of 
this Issue is in the interests of the 
Legislature and the people of Alas­
ka, and is necessary to preserve the 
de licate ba lance of federa l and 
state power agreed upon in the 
Alaska Statehood Compact."

While Hickcl vs. Babbitt docs not 
directly challenge a ru ra l subsist­
ence preference, it questions the 
federal government's authority to 
set seasons and bag limits fo r sub­
sistence hunting and fishing.

According to federal law, ru ra l 
residents have a priority in subsist­
ence hunting and fishing. That con­
flicts with the state Constitution, 
which says a ll residents have equal 
access.

Alaska law fo r a while m irrored 
federal law . But in 1989. the Alaska 
Supreme Court ru led the state law 
conflicted with the state Constitu­
tion. Subsistence, and who has au­
thority over :t. has been mired in 
lawsuits ever since.

%

- -■ "* • t
H ie  appeals court is due to hear* 

o ra l arguments on Hickd's lawsuit 
F eb . 5. I t ’s  unclear when, o r  if, the 
c ou rt w ill ru le  on the legislative 
m a jo rity ’s plea to become a  party 
In the case. Some predict the Re­
publicans won't find a sympathetic 
c a r in the appeals court.

“ A separate legislative lawsuit is 
lik e ly  to embarrass the Legisla­
t u r e , "  sa id  Sen. A1 Adams, D - 
Kotzcbue. "Any judge is going to 
look skeptically at such a suit a fte r 
the state's chief legal officer has 
already decided that the case didn't
have sufficient merit to pursue___
Judges don't think muchof political 
protests."

I t ’ s the duty o f the executive 
branch to pursue such court cases, 
not the Legislature. Adams said.

Those outside Juneau question 
the m a jo r ity ’s ab ility to gain a 
foothold in the case as well.

Fo rm er Attorney General John 
Havelock, who served dunng the 
Egan administration in the early 
1970s. said lawmakers likely won't 
be recognized as a valid party to the 
case by the appeals court. *

" B y  the tim e som eth ing is 
appealed, the parties have been 
established ”  said Havelock, now 
in private practice in Anchorage.

"Anybody can file a piece of pap­
er in court Whether anyone oays 
any attention is if the court recog­
nizes they have standing," he said. 
" I t ’s highly improbablc'thc9th C ir­
cuit would do that. They (the leg­
islative m ajority) can spend some 
money on lawyers and court fees, 
but it m ight not get them any­
where."

Legislative leaders say they’re 
■willing to spend 120.000 on a retain­
er fo r the Washington law firm . As 
of Thursday, no money on the case 
had been spent out of the lead ­
ership ’s discretionary fund, which 
totals about s i. 6 million for the Sen­
ate and Si.7 million fo r the House.

House M ajority Leader A1 Vezey. 
R-North Pole, agrees the Legisla­
ture will have a lough time taking 
over the case, but said they have to 
try.

"There's no question we're fight­
ing an uplull battle ." Vezey said. 
"B u t I would not be surprised f 
<the court) stays the oraJ argu­
ments and take briefs on our case."



A C M  IS  t & f iS

K n o w l e s  
m i s s e s  
t h e  b o a t
A N I L C A  w o n ’t  s o l v e  

s u b s i s t e n c e  i s s u e
More than 30,000 A laska N a ­

tives — the one out o f every  
thrco N atives liv in g  In urban 

areas o f the 
stata — are 
t o d a y  d e ­
nied subsis­
tence by the 
fede ra l gov­
ernment.

As a prac­
tica l m atter, 
th is  p re s ­
ents no Im ­mediate c ri­

sis. O pportun itie s to hunt and 
fish s t i l l  ex ist fo r  eve ry  A laskan 
w ith o r  w ithou t a subsistence 
p r io r ity .

As an em otiona l m atter, the 
d iv is ion  o f  the N a tive  communi­
ty  on the basis o f  ru ra l and 
u rban residency m ay be p rob lem ­
atic, b u t tha t Is not a m atter fo r  
some m idd le-c lass white guy to 
be m ucking a round In .

What does b ea r some thought, 
how ever. 1s the changing demo­
graphics o f A la s k a  and how th is 
is going to  a ffect us a il. Three 
trends long  under w ay threaten 
to m ake subsistence a nightmare 
fo r  everyone .

F irs t among these trends, as 
documented by  the A laska  Na­
tives Com m ission , Is the ru ra l 
p opu la tion  boom . Second is the 
steady m ig ra tion  from  ru ra l a r ­
eas to  u rb an  a reas that has 
helped tu rn  Anchorage Into the 
state's la rgest N a tive  comm uni* . 
ty, And th ird  Is tha avor-w lden- • 
leg ideo log ica l chasm between : 
ru ra l and u rban residents o f tha , 
state. .

A nyone who th in ks any o f | 
thoso th ings are going to ba | 
changed, le t a lona made better, 
by ceding tha subsistence issue to 
the fe d e ra l governm ent as Gov.

Pteaaa sea Page C-G, M1PR1D
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Tony K now le s  has now  
done is:

A ) A m isguided p o lit i­
cian th inking there Is m ore 
to gain in the im ag ina ry  o f 
ac tion  than in  tho sub ­
stance o f so lu tion .

B ) A se lf-in vo lved , a lb e it 
p o te n tia lly  w e ll-m ean ing , 
law ye r fo r  one o f the l i t i ­
gating parties in the on-go­
ing subsistence debacle.

C) A naive fo o l.
A ll K now les has done 

w ith his decision to drop 
the state law su it cha lleng­
ing  the fe d e ra l g o v e rn ­
m ent’ s au th o rity  to m an­
date subsistence hun ting  
and fish ing is ensure con­
tinu ing end escalating un­
rest.Why?

S im p le  mathematics.
A laska 's popu la tion  to ­

day stands at about 600.000 
peop le . That p o p u la t io n  
has been grow ing stead ily  
since the 1950s. and a l l  
p ro jections arc th a t it  w i ll 
continue to grow .

F ish  and w ild li fe  popu­
la tion s, at the same tim e, 
are at o r  n ea r peaks and 
given the constra in ts under 
which fish  and w i ld l i f e  
managers now operate (I.e . 
no m an ipu la tion  o f  p reda ­
to r popu la tions and a p o li ­
cy o f s ign ifican t f ire  sup­
pression ), about the o n ly  
place those popu la tions can 
go is down.

This met j  there w i l l be 
m ore and m ore peop le com ­
peting fo r  few or and few e r 
fish  and w i ld l i f e .  When 
that happens, the fed e ra l 
ru les Incorporated in the 
A la s k a  N a tio n a l In te re s t 
Land s C on se rv a tio n  A ct 
(A N IL C A ) — th e  ru le s  
K now les bought in to  b r  
d ropping the law su it ch a l­
leng in g  the act — tu rn  
onerous.

The ru ra l p r io r ity , which 
a lre ad y  gives ru ra l hun ters 
and fisherm en longe r sea­
sons and bigger bag lim its , 
becomes a ru ra l o n ly  p r iv i ­
lege. U rban  residents. In ­
c luding m ore than 30,000 
A laska  Natives Living in 
Anchorage and o th e r cen­
te rs k>f commerce, w i ll be

C cn t in uaa from Pago C-1 barred from  hunting and 
fishing in la rge r and la rger 
areas o f the state.

Tourism  businesses de­
pendent on a c tiv it ie s  as 
seem ingly benign as catch- 
and-releaso ra inbow  trou t 
fish ing w i ll go out o f bu s i­
ness in fa v o r  o f subsistence 
ll ln c t fisheries fo r  ra in - 
ows.
Were these the on ly  d iv i­

sive subsistence p rob lem s 
facing A laska , It w ou ld be 
reason enough to re th in k  
w hat the g o v e rn o r has 
done, but there Is more.

A N IL C A  c le a r ly  p r o ­
vides fo r  the tak ing o f fish  
and w ild life  by ru ra l re s i­
dents fo r  ba rte r and "cu s­
tom ary  trad e ."  The courts 
are s t i l l try ing  to so rt ou t 
exactly  what that means, 
bu t one fe d e ra l d is t r ic t 
c o u rt has ru le d  th a t a
510,000 sa le  In Seattle  o f 
subsistenco-caught herring  
roe from  Southeast A la ska  
was lega l.

And w hy shouldn't peo­
p le  In  e c on om ica lly  do-
tressed ru ra l A laska  bo a l- 
ow ed to  m ake a b u ck  

where and when p o n lb le ?
Soma ru ra l subsistence 

leaders l ik e  the idea o l  
subsistence fish e rie s  fo r  
cash, a lthough you havo to 
w onder I f  they have th o r ­
ough ly  considered the so­
c ia l d isrup tion  th is so rt o f  
econom ic reordering o f  the 
status quo w ould cause in  
some v illages.

Such fisheries w ould be 
the death o f the lim ited  
en try  p rog ram  that mndo 
A laska 's commercial f is h ­
eries p ro fitab le . Once e v ­
e ry  ru ra l fisherm an gained 
the au th o rity  to net a catch 
o f sa lm on equal to  510,000, 
there m ight not b« enough 
sa lm on  le f t  to support v ia ­
b le com m erc ia l fisheries in  
m any areas. .«

Thus, the state w ou ld bo 
back to whare we were 
b e fo re  vo te rs approvod a 
c on s titu tion a l am endm ent 
O K ing  lim ited  en try . We 
w ou la  have a lo t o f p o o r 
fisherm en  instead o f a few , 
econom ica lly  v iab le ones,

As fo r  the effects o f  a 
s im ila r  change on hunting ,
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it is on ly  possib le to guess. 
F e d e ra l o f f i c ia ls  a d m it 
they've been lu cky  th is Is­
sue hasn't come to a head 
yet, recognizing that feder- 
a l subsistence regu lations 
concede that "c u s tom a ry  
trade rneaos cash sales o f 
fish  and w ild life  . . .  to 
support persona l and fam i­
ly  needs. , . . "

There seems today no 
reason why ru ra l hunters 
couldn't o f fe r  w ild  game o f 
va rious typos to an An­
chorage chef In trade fo r . 
s a y , o u tb o a rd  m o to rs , 
snowmochlnes, boats, fu e l 
o r  any o f the other item s 
that have come to be con­
sidered the m odern -day ne­
cessities fo r tha subsistence 
life s ty le , o r even fo r  cash.

Low in fa t, high in  p ro ­
tein. w ild  game is & hot 
item on menus in upscale 
re s tau ran ts  a l l  o v e r  the 
c o u n try . I t  w ou ld , no 
doubt, se ll w e ll hero.

And I f I t ’s O K  to se ll
S10.000 w orth  o f he rring  
roe . w h a t’ s w rong  w ith  
s e llin g  $10,000 w o rth  o f  
caribou, moose, D a li sbeep, 
musk ox o r deer?

Shou ld th is spawn the 
re su m p tio n  o l m a rk e t  
hunting In A laska , how ev­
er, there soon won't be any 
surp lus w lld li fo  to suppo rt 
hunting by u rban  residents 
anywhere.

Demand a lread y  exceeds 
supp ly In some areas, the 
most notab le being in  the 
bunt fo r  Nclchiaa ca ribou . 
To get a perm it to  bunt 
there now , you  have to 
move to G lcnna llen  o r  be 
ab le  to  c la im  a b o u t 25 
years o f A la ska  residency.

And th a t's  u n d e r the 
state subsistence sy s tem , 
which is structured so as to 
a llow  a few  u rban  res i­
dents to  bunt so as to  meet 
tho equal p rotection  s tan ­
dards o f the state constitu ­
tion, . *

It on ly  gets worse i f  tho 
feds take ove r, and that is 
where the s itu ation  seems 
headed.

O ov . Know les baa de­
creed that A la ska  w i l l e i ­
ther be led deeper in to  tho 
su b s is tem c  qu agm ire  by?

fede ra l land managers, o r  
It w i ll pass a constitu tiona l 
amendment bringing A las- • 
ka 's c o n s t itu tio n  in  lin e  
w ith A N ILC A  and wait fo r  
the courts to  d irect tho 
state to where the fed e ra l 
land managers were head­
ed.
. 'I^ § _p ro^ em 1_ a fte r_  a l l , 
Isn't w ith  the_poop le ad ­
m inistering ‘.he law . The 
p rob lem  is tha law . The 
p rob lem  is A N ILCA .

One a tto rney fo r  ' r u r a l 
in te re s ts , w ho n e ith e r  
hunts nor fishes h im se lf 
and thus d isp lays li t t le  u n ­
derstanding o f the c u ltu ra l 
and em o t io n a l t lo s  in ­
vo lved  in th is Issue, once 
o b se rv ed  th a t  A N IL C A  
was a lw a y s  ln tand cd  to 
sacrifice the desires o f u r ­
ban hunters and fisherm en 
to protect the ru ra l l i f e ­
sty le .

It 's  o n ly  a m a tte r o f  
tim e b e fo re  u rb an  re s i­
den ts  a re  b ann ed  f r o m  
hun ting  and fish in g , be 
said: th ey 'll ju st have to 
accept it. It 's  no b ig  dea l.

Maybo n o t fo r  h im , bu t 
what about fo r  the tens o f  
thousands o f  u rban  Natives 
who w ill be cut o f f  f rom  
th e ir cu ltu re In vo lvem en t 
w ith  the land , o r  the hun ­
dreds o f thousands o f o th ­
ers o f  a ll c o lo n  and ethnic 
backgrounds w bo've lon g  engaged la  a s im ila r com ­
m union w ith  fish  &nd w i ld ­
life ?I  don't kn ow  how  you  
restructure tha system  to 
p rov ide tham  a ll adequate 

.o p p o r tu n i t ie s  to  p u rsu e  
these activ ities, bu t I  do 
kn ow  th e  an sw e r Is n ' t  
found  In  the g o v tm o r ' i  
sim p listic Idea ‘J u t  ha can 
s im p ly  d rop  tha stata la w ­
su it against A N ILC A  and  
watch the p rob lem s In h e r­
ent in  the fed e ra l subsis­
tence law  disappear.

That dog don't hunt, and 
th is p rob lem  a in 't go ing 
a w a y . . .  •• • • • •» a • •

□ Cnig M ad rid  la the Dotty 
New* outdoor* editor. Hie op in ­
ion  o o lum n  appears* on  
W ednasdsy during tha w in ter.
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N a t i v e s  w i l l  l o s e  w h e n  f e d s  t a k e  o v e r  s u b s i s t e n c e

I om very  disappointed that the A laska 
Federation  of Natives could not w ork  out 
a comprom ise with the si de  over subs is­
tence m anagem ent. If a solution Is not 
found, the economic well being of th o u ­
sands of Nutivos who depend on the 
fishing Industry  will be in jeopurdy. I 
fear for the livelihoods of the N ative 
people in tow ns like Sand Point, Togluk 
and Em m onok. There will be profound 
changes If federal subsistence m anage­
m ent takes over fisheries In Alaska.

An ANILCA is cu rren tly  w rit ten , the 
feds ore required to givo subsistence 
prio rity  to  all rural users What this will 
produce is a scenario os follows: When a 
subsistence flshermon in Fort Yukon has 
finally pu t  up his Inst sum m er chum 
salmon in Septem ber, he will Inform the 
feds tha t  his subsistence needs are sa t is ­
fied and the feds would then open Folse 
Pass and o ther  lower Yukon , areas to 
commercial use. Obviously by tha t tlmo 
all the fish will have passed u p river  ond
will not be available.♦

If th a t  subsistence fisherman w an ts  to 
sell h i t  sa lm on o r roe, the current federal 
court rulings would allow up to $10,000 
w orth  of sales as trad itiona l. I t would not 
tak e  too m any court challenges to up tha t  
lim it. This means th a t  every subsistence

flshermon could sell fish and th a t  lim ited 
en try  would be n th ing  of the past, ond 
th o se  h o ld in g  l im i tc d - c n t r y  p e rm i ts  
would sec the bo ttom  drop out of the 
m arket. There  w ould bo no controls over  . 
how m any people could fish or when, and 
over-fishing of the l im ited  resource will 
follow. ,  /T

Why docs this deeply  concern and 
trouble  me? According to'Jtho Commercial 
F isheries E n try  Commission, in 1092 41 
percent of all p e rm its  were held by 
Aloska ru ra i locals. Tho com m lsilon does 
not hove In form ation  on the race of the 
perm it holders a f te r  1983, when 38 pe r­
cent w ere  A loska N ative , b u t ' t h e  vast 
m ajority  of those perm its , being held by 
Aloska ru ra l locals a rc  held  by Natives. 
As you know , In the  ru ra l  a reas there 19 
alm ost no economy aside from comm er­
cial fishing, and nny federal takeover 
tha t would jcopordlzo the  fishing Indus­
try  could sp*:il d isa s te r  for num erous 
Native com m unities th a t  depond on fish-

\ jn l e s s  « compromise? Is V b r k j d  torut,- 
anarchy w ill o v e r ta k e  the  flshel 
A laska, and  In tho J  
Native subsistence u ie i  
out when the  f lsh e rv 't

* . W -
* . ,'jW  s
~ •  9

ho w ill lose
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SPONSOR STATEM ENT 
SJR 19

(By S e n a to r s  M ike  M il le r  and  D rue  Pearce)

S J R  19 -  " R E Q U E S T I N G  T H E  C O N G R E S S  T O  A M E N D  T H E  A L A S K A  
N A T I O N A L  I N T E R E S T  L A N D S  C O N S E R V A T I O N  A C T  T O  C L A R I F Y  T H A T  
T H E  T E R M  " P U B L I C  L A N D S "  M E A N S  O N L Y  F E D E R A L  L A N D  A N D  
W A T E R  A N D  T H A T  A N Y  E X T E N S I O N  O F  F E D E R A L  J U R I S D I C T I O N  O N T O  
A D J A C E N T  L A N D  A N D  W A T E R  IS E X P R E S S L Y  P R O H IB IT E D ."

In d ra ft in g  the  A la s k a  N a tio n a l In te re s t L a n d s  C o n s e r v a t io n  A c t  

( " A N I L C A ”), C o n g r e s s  a tte m p te d  to  b a la n ce  th e  n e ed s  o f  rura l 

r e s o u r ce  u se rs  w ith  th o se  o f  o th e r  A la sk a n s . T h e  re su lt  w as a 

n a r ro w ly  d ra w n  p re fe r e n ce  fo r  rura l re s id e n ts . A  p re fe re n ce ,  or 

p r io r ity , lim ited  to " p ub lic  lands," is a term  that is c le a r ly  d e fin ed  in 

A N I L C A  as lands, w aters, and in terests  there in  o w n e d  by  the federa l 

g o v e rn m e n t. T h e  p re fe re n ce  w as not in ten d ed  to  a f fe c t  the S ta te 's  

a u th o r ity  to  m anage fish  and w ild life  on  o ther lands in A la sk a .

T h r o u g h o u t  T i t l e  V I I I  o f  A N I L C A ,  C o n g r e s s  u sed  o n ly  the  term  

' p u b l i c  la n d s"  in  d i s c u s s in g  th e  ru ra l p r e f e r e n c e  a n d  o th e r  

reg u la tio n s . l a  so d o in g , C o n g re s s  w as c le a r ly  r e co g n iz in g  trad itiona l 

S ta te  m a n a g e m e n t o f  f is h  and w i ld l i f e  a nd  in d ica t in g  that the  

p re fe re n ce  d id  not a p p ly  on  S ta te  o r  o th e r  n o n -p u b lic  lands. In fa ct, 

C o n g r e s s  e x p re s s ly  a ck n o w le d g e d  that it w as l im it in g  its  reg u la to ry  

re a ch  w h e n  it req u ired  the fede ra l land  a g e n c ie s  m a n a g in g  f ish in g  

and  h u n t in g  a c t iv i t ie s  on  p u b l ic  la n d s  to  c o o p e r a te  w ith  •• n o t 

p r e e m p t  --  a d ja ce n t  la n d  o w n e r s ,  in c lu d in g  th e  S ta te . T h i s  

r e q u ir e m e n t  in d ic a te s  tha t th e  m a n a g e m e n t s c h e m e  w as to  be 

p r e m is e d  on  c o o p e r a t io n ,  n o t ta k e o v e r  and  p r e e m p t io n  o f  n o n -  

fe d e ra l la n ds.
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The State takeover provisions of ANILCA further demonstrate the 
fact that Congress wanted to establish a limited federal role in the 
resource management. These takeover provisions allow the State lo 
"supersede" federal management on public lands if State laws arc 
consistent with the federal rural preference. ANILCA in no way 
d im in ishes the authority  of the State to regulate fish and game 
pursuant to the grant of that authority in the Statehood Act.

Congress clearly intended to severely limit the federal governm ent’s 
intrusion on State rights regarding management o f fish and wildlife. 
However, the federal courts have failed to acknowledge the statutory 
l im ita tions on the scope of federal agency authority , and recent 
rulings from the courts would allow federal agencies to reach beyond 
federal "public lands" onto non-public lands (State lands. Native 
lands and other private lands) to enforce the rural preference. Such 
rulings are directly contrary to the language and spirit of ANILCA, 
and they constitute a violation of our Statehood Compact. It is for 
these reasons that Senator Pearce and I introduced SJR 19.

SJR 19 is not a challenge to the federal subsistence priority. SJR 19 is 
s im ply  a . re so lu t io n  requesting that C ongress recom m it to the 
obligations made to the State in the Statehood Compact, and confirm 
that ANILCA is not intended to preempt State management o f fish 
and game resources. Additionally. SJR 19 requests that Congress 
affirm  its original intent and amend ANILCA to c larify  that the 
definition of "public lands" means only federal public land and water, 
and that any extension of federal jurisdiction onto adjacent land and 
water is expressly  prohibited unless specifically authorized by the 
Congress and the State.
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The effect o f conflicting court opinions and federal agency mandates 
have created a crisis with regard to the management of our fish and 
game resources. The federal governm ent is now proposing to 
unilaterally  preempt our entire fisheries in navigable waters unless 
the State concedes to federal demands. Wc arc also faced with a bad 
decision from a federal district court judge which sets in motion 
preemptive authority for the federal agencies; and the prospects for 
relief from the Ninth Circuit Court of Appeals are bleak in light of its 
history of ruling against the State on these types of issues. To make 
m atters worse, the Attorney General recently acknowledged that if 
the State's appeal to the Ninth Circuit fails, it is unlikely that the 
United States Supreme Court would hear the State's case.

T his  d isarray , this uncertainty, has left all of our fisheries and 
w ild life  p rogram s at risk. The State is about to lose all its 
management authority. That was never the intent o f ANILCA; and if 
this federal preemption is allowed to occur, it will be a clear violation 
o f  our Statehood Compact. Therefore, I believe the people of Alaska 
are en tit led  to and deserve a c la rif ica tion  of ANILCA and a 
reaffirmation o f the grants given us in our Statehood Compact. Such 
clarification. apd reaffirmation arc crucial to creating any long-tctm , 
workable fish and wildlife management solution.

What Senator Pearce and 1 have proposed is totally consistent with 
the position taken by Governor Knowles to protect State management 
o f fish and wildlife on State and private lands and navigable waters 
by continuing the Katie John appeal. Moreover, this resolution is an 
im p o rtan t  f irs t  step  in reaching the c o n sen su s  p osition  our 
Congressional Delegation has sought.

Senator Pearce and I urge your support for this important resolution.
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I N T R O D U C T O R Y  R E M A R K S  

A L A S K A  S T A T E  S E N A T E  P R E S I D E N T  D R U E  P E A R C E

MR CHAIRMAN MY INTRODUCTORY COMMENTS WILL BE 3RIEF BUT THERE 

ARE A COUPLE OF POINTS WOULD LIKE TO MAKE TO PUT THE IMPORTANCE 

OF THIS HEARING INTO PERSPECTIVE.

I AM A SPONSOR OF THIS RESOLUTION BECAUSE I AM CONVINCED THAT THE 

STATE IS FACING A MAJOR CRISIS IN JUST 35 SHORT YEARS AFTER 

ACHIEVING STATEHOOD ALASKA IS FACED WITH LOSING ONE OF THE MAJOR 

‘RIGHTS' ‘PRIVILEGES' BENEFiTS' AND/OR 'RESPONSIBILITIES* OF 

STATcHOOD-THE MANAGEMENT OF OUR FISH AND WILDLIFE RESOURCES.

IT IS HARD TO BELIEVE BUT THE COMPROMISE LEGISLATIVE PACKAGE 

PASSED 3Y CONGRESS IN ISeO CALLED THE ALASKA NATIONAL INTEREST 

LANDS CONSERVATION ACT OR ANILCA HAS CREATED THIS PROELEM 

ANILCA HAD A PROVISION WHICH CREATED A PRIORITY FOR SUBSISTENCE 

~AKING OF FISH AND WILDLIFE AMONG OTHER THINGS. BY RURAL ALASKAN 

RESIDENTS ON FEDERAL PUBLIC LANDS THERE IS NOTHING IN THE LAW



WHICH SAYS THAT THE SECRETARIES OF INTERIOR AGRICULTURE OR 

COMMERCE CAN PREEMPT ALL STATE MANAGEMENT IN ALASKA IF THE STATE 

IS NOT IN COMPLIANCE WITH THE PROVISIONS FOR FEDERAL LANDS. THE 

-AW DID NOT SAY THAT RESERVED WATER RIGHTS OR NAVIGATIONAL 

SERVITUDE DOCTRINES COULD EE USED BY THE COURTS TO EXTEND 

FEDERAL JURISDICTION THROUGHOUT ALL STATE AND PRIVATE LANDS AND 

WATERS IN OUR STATE

CLEARLY THE ALASKA DELEGATION AND THE REST OF CONGRESS 

ANTICIPATED THAT ALASKA WOULD ASSUME MANAGEMENT ON ALL LANDS IN 

ALASKA BY MEETING THE REQUIREMENTS OF ANILCA’S TITLE VIII IT WAS NOT 

ANTICIPATED THAT THE r E0ERAL GOVERNMENT. OTHER THAN THROUGH 

FEDERAL COURT OVERSIGHT WOULD HAVE TO DIRECTLY MANAGE THE FISH 

AND WILDLIFE RESOURCES

WE NOW HAVE. HOWEVER A STATE SUPREME COURT RULING WHICH 

ESSENTIALLY PUTS ALASKA OUT OF COMPLIANCE WITH THE FEDERAL LAW 

WE HAVE A DISTRICT COURT JUDGES RULING WHICH STATES THAT THE 

FEDERAL GOVERNMENT IS AUTHORIZED TO PREEMPT STATE MANAGEMENT IN 

NAVIGABLE WATERS UNDER THE AUTHORITY OF THE NAVIGATIONAL 

SERVITUDE DOCTRINE WE HAVE A REVERSAL BY THE FEDERAL 

GOVERNMENT WHICH INITIALLY AGREED THAT PUBLIC LANDS IN ANILCA WAS
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LIMITED TO FEDERAL LANDS AND WATERS. THEY NOW ARGUE THAT THE 

RESERVED WATER RIGHTS AUTHORITIES OF THE FEDERAL AGENCIES GIVE 

THEM THE POWERS TO PREEMPT STATE MANAGEMENT ON NAVIGABLE 

WATERS.

WE ARE EMBROILED IN CONTINUOUS DEBATE OVER WHETHER A STATE 

CONSTITUTIONAL AMENDMENT PUTTING ALASKA IN COMPLIANCE WITH THE 

FEDERAL LAW WILL !N P-CT RETURN MANAGEMENT TO ALASKA ALASKA IS 

BECOMING PAINFULLY AWARE OF THE FACT THAT THERE ARE MAJOR FLAWS 

WITH TITLE VIII OF ANILCA EVEN THE ATTORNEY GENERAL ADMITS THAT 

CORRECTIONS IN THIS T;?LE ARE ABSOLUTELY ESSENTIAL.

ALL OF THE ABOVE OPTIONS ARE COMPLICATED AND IT IS CLEAR THAT THERE 

WILL BE NO CONSENSUS IMMEDIATELY ON THE ULTIMATE SOLUTION TO THIS 

ISSUE FOR ALL STATE AND FEDERAL LANDS HOWEVER. I AM A SPONSOR ON 

THIS RESOLUTION BECAUSE I BELIEVE IT IS ONE AREA WHERE WE CAN GET 

AS CLOSE TO A CONSENSUS AS WE ARE GOING TO GET RIGHT NOW THIS 

RESOLUTION OOES NOT CHALLENGE THE SUBSISTENCE PRIORITY ON 

FEDERAL LANDS AND WATERS IT DOES. HOWEVER. ASK CONGRESS TO 

RECONFIRM STATE JURISDICTION ON STATE AND PRIVATE LANDS AND 

WATERS. I DO NOT BELIEVE THAT OUR DELEGATION NOR CONGRESS WOULD 

HAVE ALLOWED THE PASSAGE OF LEGISLATION SETTING IN MOTION THE

3



INEVITABLE PREEMPTION OF ALL STATE FISH AND WILDLIFE MANAGEMENT IN 

ALASKA -  REGARDLESS OF THE;R PRIORITIES FOR FEDERAL CONSERVATION 

UNITS.

WE ARE ASKING OUR DELEGATION AND CONGRESS TO RESTATE THE 

ORIGINAL INTENTION OF ANILCA AND SAVE OUR FISHERIES AND WILDLIFE 

PROGRAMS ON STATE LANDS AND WATERS FROM FEDERAL PREEMPTION.

THE ALTERNATIVE IS TO ALLOW THE FEDERAL COURTS TO CONTINUE THEIR 

COURSE OF SELECTIVELY REVISING THE INTENT OF CONGRESS. IT IS 

CLEARLY POSSIBLE THAT THE STATE COULD LOSE THIS CASE IN THE 

UNPREDICTABLE NINTH CIRCUIT COURT OF APPEALS. THE ATTORNEY 

GENERAL SAID THAT ~HE SUPREME COURT WOULD LIKELY NOT HEAR THE 

CASE IF APPEALED

WE ARE LOOKING SQUARELY AT A BAD DECISION BY A FEDERAL DISTRICT 

COURT JUDGE AND A POTENTIAL BAD DECISION BY A NINTH CIRCUIT COURT 

OF APPEALS WHICH MAY NOT BE APPEALABLE TO THE SUPREME COURT.

ALASKANS NEED AND DESERVE A CLARIFICATION OF THE INTENT OF THE 

STATEHOOD COMPACT AND ANILCA WE ARE DIRECTING OUR IMMEDIATE 

ATTENTION TO CONGRESS TO HELP US OUT OF THIS CRISIS
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I AM HOPEFUL THAT MOST ALASKANS. THE STATE ADMINISTRATION AND 

EVENTUALLY OUR ENTIRE DELEGATION CAN SUPPORT THIS EFFORT.




