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Crepter i

AN ACT

Relating 10 (he liking of fish and game; and providing for tn effective dale.

« Section . FINDINGS. PURPOSE. AND INTF.NT. (a) The legislature finds that

(1) there are Alaskans, both Naive and non-Natire, who have a traditional,
social, or cultural relationship to and dependence upon the wild renewable resources produced
by Alaska's land and water, the harvest and use of fish and game for personal and group
consumption is an integral pan of those relationships;

(7) although customs, traditions, and beliefs vary, these Alaskans share ideals
of respect for nature, the importance of using resources wisely, and the value and dignity of
a way of life in which they use Alaska's fish and game for a substantial portion of their
sustenance; this way of life is recognized as 'subsistence™;

(J) customary and traditional uses of Alaska's fish and game originated with
Alaska Natives, and have been adopted and supplemented by many non Ntiive Alaskans as
well; these uses, among others, are culturally, socially, spirinsatly, and ousibonally important
and provide a sense of identity for many subsistence users.
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(4) while Alaska's fish and gune are generally Ml plentiful, these resources
are not unlimited and cannot provide Torevery desired use, nowor in the future; competition
for and the level of elfon on these ;viurces have required (he legislature and the Ooinl of
Fisheriei and Board of Came lo establish a preference fur subsidence among tire vinous
beneficial uses of fish and fame in the tutr. and

()) inmost areas of the state, a preference for subsistence can be provided
without an overly burdensome intrusion upon other consumptive uses of fish and game.
(b) Itb the purpose of rhii Act
(t) lodevelop nd maintain healthy fish stocks and game populations through
management based on the sustained yield principle; and
(J, to provide for a preference for subsidence uses over other consumptive
uses of fish and game rtsoircri.
(e) It b the intent of the legislature that
(1) subsistence uses of Alaska's fish and game resources are given the highest
preference, in order lo accommodate and perpetuate those uses; and
(2) this Acs not result in significant reallocations ol fish and ganie in Alaska.
*Set 2. AS 16.0S.2SS is repealed and reenacted » read'
Sec. 16.00.25S. SUBSISTENCE USE AND ALLOCATION OF F1SII AND
CAME, (a) Except in nonsubsutcnee areas, the Board of Fisheriei and the Board
of Came shall identify ihe Fish flocks and game populations, or pc «rtu uf suxka or
populations, that are Custormarily and traditionally taken or used 'or subsistence. The
commissioner shall provide recommendations to the boardsr interning the stock ml
population identifications. The hoards shall meke identific tiont required under this
subsection after receipt of the eotnirussiooer'i recommendatiora
(b) The appropriate board shall determine whether a portion of a Ash stock
oe game population identified under (a) of this section can be harvested cgntisicM
with sustained yield. 1f a portion of a stock or population can be harvested eonsisseat
with sustained yield, the board shall determine the amount of the hirvestable pardon
that is reasonably necessary for subsistence uses and
(1) if die harvesuble portion of the *och or population it sulficie*

to provide for all consumptive uses, the appropriate board

Crepter |
(A) thrdl adopt regulations tint provide a reasonable
opportunity for subsistence uses of those stocks or populations;
(B) shall adopt regulations that provide fur other uses of those
slocks or populations, subject lo preferences among beneficial uses; and
(O may adopt regulations to differentiate among uses;

(2) i. be harvesuble portion of the stock or populstion it sufficient
to provide for subsistence uses and some, but nor all, other consumptive uses, the
appropriate board

(A)  shall adopt regulations that provide a reisoiulite
opportunity foe subsistence uses of (hose stocks or population]',

(B) may adopt rtguistions that provide fur other consumptive
uses of those stocks or popu'-'ioru; and

(Q shalla ;ularioas to differentiate imong consumptive
uses thar provide for a j .ice for the subsistence uses, if regulations are
adopted under (B) of this paragraph;

(3) ifthe harvestable portion of the stock or population u sufficient
to provide for subsistence uses, but do other consumptive uses, the appropriate board
shall

(A) determine the portion of the stocks or populations that can
be harvested consistent with sustained yield, and

(D) adopt regulations that eliminate other consumptive uiei in
order to provide a reasonable opportunity for subsistence uses; and

(4) if the harvesttblc portion of the stock or population is nor
sufficient to provide a reasonable opportunity for subsistence uses, the appropriate
board shall

(A) adopt regulations eiimuuang consumptive uses, other than
subsistence uses;

(B) distinguish among sobcislenet users, through linatations
based oa

(i) the customary and direct dependence on the fish
stock or game popelabon by the subsistence user foe human

*J asroal
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consumption <ia mainstay of livelihood;
(ii) the proximity of ihe domicile of (he subsistence
user to the stock or population; and
(i) the ability of the subsistence user toobtain food if
subsistence use is restricted or eliminated.

(c) The boards may rot permit subsistence hunting or fishing in ¢
nontubtittcnee area  The boards, acting jointly, shall identify by regulation the
boundaries of nonssibsittence areas. A nonsubsistence area is an area Or community
where dependence upon subsistence is not a principal characteristic of the economy,

10 culture, and way of life of the area or community. In determining whether
1 dependence upon subsistence is a principal characteristic of the economy, culture, and
12 way of life of an area or community under (hit subsection, the boards shall jointly
13 coniider the relative importance of subsistence in the contest of the totality of tie
14 following socioeconomic characteristics of the area or community;
15 (1) the social and economic structure;
16 (2) the stability of the economy;
17 (1) the extent and the kinds of employment for wsga. Including full-
18 time, pin time, temporary, and seasonal employment;
16 (4) the mount and distribution of cash income ammg those domiciled
20 in the area or community,
21 (3) the cost and availabtliiy of goods and services lo those domiciled
2 in the area or community;
23 (6) the variety of ftshand game species used by those domiciled inthe
24 area ot community;
23 (7) the seasonal cycle of economic activity,
26 (8) the percentage of those domiciled in ihe ares or community
27 participating In hunting and fishing activities or using wild fish art! game;
28 (9) the harvest levels of fish arvl game by those domiciled in the arts
26 or community,
30 (10) the cultural, social, and economic values associated with the
31 taking and use of fish and game;
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(11) the geographic locations where those domiciled In the area or
community hunt and fish;

(12) the extent of sharing and exchange of fish and game by those
domiciled in the area or community,

(13) additional similar factors the boards esvblish try regulation to be
relevant to their determinations under this subsection

(d) Fishslocks and fsme populations, or portions of foh slocks andgame
populations nos  identifiedunder (a) of this section may be taken onlyunder
nonsubsistence regulations.

(e) Takings ar.J uses ol fish and game authorised under this section aie
subjoct to regulations regarding open and dosed areas, seasons, methods and means,
marking and identification rnpiircmenti, quotas, Lng limits, harvest levels, and sea.

age, and tite limitations. Takings and uses of resources authoetrex! under this section
art subjectto AS 16.03.8)1 and AS 16.30

(0 Foepurposesof this section, ‘reasonable upponunity*means an
opportunity, as determined by die appropriate board, that allows a subsistence user in
participate in a subsistence hunt or fishery that provides a normally diligent participant

with a reasonable eipectation of success of takiag of fish or garre.
*Sec. X AS 16,05 218 is repealed and reenacted to read;
Sec. 1603.23*. SUBSISTENCE USE AND AIIOCATION OF FISH AND
GAME, (@) The Board of Fisheries and the Board of Game shall identify the fish
stocks and game populations, os portion! of stocks and populations, that are

cumonwrily and traditionally used lor subsistence in each rural area identified by the
boards

(b) The boards shall determine
(1) whsi portion, if any, of the stocks and populations identified under
(a) of this section caa be harvested coou' cnt wsth sustained yield, and
(2 how much of the W\vesUble portion is needed so provide a
reasonable opportunity to satisfy the p. baistusce uses of those tiochsand populations

(c) The bouids shall adope subsistence fishing and subsistence huit'tng
regulations for each stock and population for which a harvtiobie portion it

3 CCS HB 601
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resources; the terms of this paragraph do not restrict money sales of furs and

Jit*pier 1

determined lo eaist under (bKI) of this section If the ht/veiuble portion it not
sufficient to accommodate til consumptive uses of ihe slock ar population, bui it
sufficient to accommodate lubsistcnce uy< of (he nock or population, then
nonwastcful subsistence utet shall he accorded J preference over other consumptive
uses, tnd tne regulatkns shall provide a reamnable opportunity lo taiitfy ihe
subsistence utet  If the harvesuble portion it sufficient lo accommodate ihe
subsistence utet of the tiock or population, then ihe boarda may provide foe other
consumptive utet of ihe remainder of the hirresuble portion. If it it necessary to
rennet tubtitience fishing or tubtittence huntin| In order 10 assure tutuined yield
oecontinue aubtiiiencc utet, then the preference shall be limited, and the boards shell
distinguish imodj subsistence uteis, by applying the following criteria:

(1) customary and direct dependence cn the fish stock or (ime
population at (he maimuy of livelihood,

(1) local residency; and

(3) availahility of alternative resources.

(d) The Uaardi may adopt rrjulaticat consistent with this section set
authorize taking fa nonwbsistmce uses a stock or population identified under fa}ef
this SCCtico.

(e) Rah stocks and game populations, including bison, a pontons of fah

furbearers.

eSat 3. AS 16.03940(36) and 16.03940(37) a. repealed.

*Sac. <. REGULATIONS. Notwithstanding the provision cf AS 1603138, asin effect
on the day before the effective dare of sec. 2 of this Act, the Board of Fisheries, Doard of
Game, and Department of Rsh and Came shall adopt regulations necessary to Implement the
provisions of area. I, 2. and 4 of this Act.

*Sec. 7. TRANSITION, (a) It isthe irvent of the legislature that the Board of Fisheries

and 'he Bond of Game eapeditiously adopt regulations necessary to implement sect. 1,7.and
4 of this Act.

() Regulations adopted by the Board of Fisheries, Board of Game, a  Department

of Rsh and Game after July 1,1992, may not be incottistenl with the provisions of s-cs |,
2. and 4 of thia An.

(© Regardless of whether regulations in efleet on July I, 1992. and adopted under
the authority of AS 16.03731,16 05-235, or 16.03.238, as that statute reisl on the day before
the effective date of tec. 2 of this Act. arc irsconailtent with the provisions of secs. |, 2, or
4 of this Act, they may continue to be implrmer>ed and enforced until the effective dale of
aec. 2 of thia AcL.

* Sec. *. TRANSITION. After January I, 1993, ihe Board cf Rshertei. Board uf Game,

20 and Department of Rsh and Game may adopt regulations to implement AS 1603 238, as
srocks and game populations, not idcnufied under (a) of this section may be takes 11 imended by sec. 3 of this Act. Regt lationa adopted under this section may not take effect
only under nofsulbsiatcnce regulations. 12 before the effective date of sec. 3of this Act

(0 Takings authorized under LLs section are subject lo reasonable regiaiicn 13 +Sec.9. REVIEW, (a) The legislature acknowdedges and retognizrs that this Act dealt
of seasons, catch nr big Unit, and methods and means. Takings and uses of 24 with a subject of vital concern and that the subject merits review. Three/ore, it it (he intent
resources authorized under this section are subject to AS 1603831 tnd AS I&M 13 ofthe legislature that she operation of this Act and he regulation! adopted under this Act be

' S«- 4. AS 1603.940 is amended by adding new paragraphs to read; 1*  fully reviewed oy the governor no later than June 1,1994.

(36) "customary and traditional™ means the nasconmrrrial, kesg tens 2z (b) Thia review period it intended to allow for further research azd to gain eaperienct
and consistent taking of, use of, and reliance upon fisha game in a specific areaand 18 in implementing this Act ark regulations adopted under secs. 6 and 7 nfthis Act It it the
the use pattern of thal fish a game that have been established over a reasonable 13 intent of the legislature tho the governor convene a representative group to provide
period of time faking into consideration 'he availability of the full a game. 3  rsxommendaticna to the governor before the end of the review period. It is tie intent of the

(37) ‘customary trade* means the limited noncommercial euaegc. a1

(a minimal amounu of cash, at restncvd by the zfprcprtate board, of fish or gane

CCS HB 601
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of subsistence legislation In (hli state pwldjiat* In the grojp.

() Itit the intent 0| the legislature that the review under tha Jtenoi occur with
public input and participation.

(d) No later thin September |. 1994. the governor thill provide i report to the
legislature otl the remits of the review ind peopoted recoenmendalioM for statutory
amendment!,

* Sec 10. Seetiont 6 . g of thia Act lake effect immediately ondcr AS 01.10.070(e).
e Sec It. Section 1, J. 4, and 9 of thit Act take effect on the effective dale of
regulations Tint adopted tinder tec. ft of thia Act by the Bow! of Fisheries and the Board of

Oime.
 Sec 12. Section! J and 3 of thil Act take effect October 1, 1993,

CCS HB Mil



ENATE COMMITTEE REL1l RT

First Committee of Referral

DATE:. 4/27/95 FURTHER:

Dato of 5-Day Notice: date TURNED

(in accordance with Uniform Rule 23) INTO OFFICE: 1
Resources Committee considered SB 171

Delaying tho repeal of the current law regarding subsistence use of fish and gamo; ofd.

and rcpommcends: Senate Bill,
i sjpnc title
be replaced with ew title
. House Bill:
| | adopt previous _ CS D) 1 same title
1 technical title
| | attached amcndment(s) new.
| | adopt Letter of Intent by _ Committee
| | further referral to the Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTEfS):*
Department Date  Zero Ftual

I | APPROPRIATION - no fiscal note simludr focal note* accompanying Governor** hill



9-LS1082S0O

CS FOR SENATE BILL NO. 17I(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
UY THE SENATE RESOURCES COMMITTEE

Offered:
Referred:

Sponsor(j): SENATE RESOURCES COMMITTEE
A BILL
FOR AN ACT ENTITLED
"An Act extending the date for a review of and a report on the current law

regarding subsistence use of fish and game and delaying the repeal of Ihe current

law regarding subsistence use of fish and game; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

 Section 1. Section 9(a), ch. 1, SSSLA 1992, is amended to read:
(@ The legislature acknowledges and recognizes that this Act deals with a
subject of vital concern and that the subject merits review. Therefore, it is the intent
of the legislature that the opcrauon of this Act and the regulations adopted under this
Act be fully reviewed by the governor no later than December 31. 1995 [JUNE 1,
1994).
* Sec 2 Section 9(d), ch. 1, SSSLA 1992, is amended to read:
(d) No later than February 1. 1996 (SEPTEMBER 1 1994), the governor
shall provide a report to the legislature on the results of the review and proposed

CSSB 17I(RES)
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recommendations for statutory amendments.
e Sec 3. Section 12, ch. 1, SSSLA 1992, is amended to read:
See. 12. Sections 3 and 5 of this Act take effect October 1,1996 (1995).

*Sec 4. This Act takes effect immediately under AS 01.10.070(c).

-2.
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OFFERED IN THE SENATE ..
TO: SB 171

Page l. line 1 after "Act*

Insert ‘extending the date for a review of and a report on the current law

regarding subsistence use of fish and game and"

Page I. after line 3.
Insert new bill sections to read:
 Section I. Section 9(a). ch. l. SSSLA 1992, isjmended to read:
(a) The legislature acknowledgesand recognizes that this Act deals with a
subject of vital concern and that the subject ments review. Therefore, it is the intent
of the legislature that die operation of this Act and the regulations adopted under this

Act be fully reviewed by the governor no later than February 1. 1996 LJUNE 1.

td) No later than February 1. 1996 (SEPTEMBER |. 1994], the governor
shall provide a report to the legislature on the results of the review and proposed

recommendations for starutory amendments."

Page 1. line 4:
Delete Section I.

Insert 'Sec. J."

Renumber the following bill section accordingly.
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SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY TIIK SENATE RESOURCES COMMITTEE

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED
"An Act delaying the repeal ol the current luw regarding subsistence use of fish

and game; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

e Section |. Section 12. ch. I. SSSLA 1992. is amended to read:
See. 12. Sections 3 and 5 of this Act take effect October 1. 1996 (1995].
» Sec. 2. This Act takes effect immediately under AS 01.10.070(c).
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SENATE HIIL.I. NO.
IN 11I* LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE ¢ FIRST SESSION
IlY THK SKNATK KKSOUKCKS COMMUTER

Inlrikluml:

Referred:

A HILL
FOR AN ACT ENTITLED

"An Arl relating to subsistence use of fish and game."
HE IT ENACTED HY THE LEGISLATURE OF THE STATE OF ALASKA:

« Section I. Sections 3. 5.and Hch. 1. SSSLA 1992, are repealed.

Jfe tih/.m >,
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SENATE BILL NO. / (f /
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THE SENATE RESOURCES COMMITTEE

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED

"An Act relating to subsistence use of fish and game."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

 Section 1 Sections 3, 5. and 8. ch. 1, SSSLA 1992, arc repealed.

Nr* e-ofierilr»4 tOZLETEO TEXT BXACKETTDJ
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SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE RESOURCES COMMITTEE

. Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED

1 "An Acl relating to subsistence use of fish and game.”
2 BE IT ENACTED BY THE LEGISLATURE OF HIE STATE OF ALASKA:

3 » Section 1 Sections 3. 5. and 8, ch. I, SSSLA 1992, arc repealed.
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1992
SECOND SPECIAL SESSION

CHAPTER 1

AN ACT Relating to the Taking ok Fish and Game:and Providing
tor an Effective Date.

<CCSHR 6011

He ii enacted by the l.enisluture ol' the Store of Alaska:

Section 1 FINDINGS. PURPOSE. AND INTENT. 'n> The Lcgisln-
lure finds that

ill there are Alaskans, both Native and non-Native. who have a
traditional, social, or cultural relationship to and dependence upon
the wild renewable resources produced by Alaska’ land and water:
the harvest nnd use of fish and Rame for personal and group
consumption is an integral part of those relationships;

12* although customs, traditions, and beliefs vary, these Alaskans
share ideals of respect for nature, the importance of using resources
wisely, and the value and dignity of a way of life in which they use
Alaska’s fish and game for a substantial portion of their sustenance:
this way of life is recognized as "subsistence”;

i.ll customary and traditional uses of Alaska's fish nnd game
originated with Alaskn Natives, and have been adopted and supple-
mented by many non-Nntive Alaskans as well: these uses, among
others, are culturally, socially, spiritually, and nutritionally impor-
tant and provide a sense of identity for many subsistence users:

if while Alaska’ fish and game are generally still plentiful, these
resources are not unlimited and cannot provide for every desired use.
now or in the future; competition for and the level of effort on these
resources have required the legislature and the Hoard ol Fisheries and
Hoard of Game to establish a preference for subsistence among the
various !>eneficial uses of fish and game in *he state: and

'li* in most areas of the state, a preference for subsistence can be
provided without an overly burdensome intrusion upon other con-
sumptive uses of fish and game,

ib* It is the purpose of this Act

111 to develop and maintain healthv fish stocks and game popula-
tion*- through management bas«*d on the sustniiu-d vield principle: nnd

«21to provide for a preference for subsistence uses over other
consumptive uses of fish and game resource*

<* It is the intent of the legislature that



Ch. 1 Temporary and Special Acts Ch. 1

Il subsistence uses of Alaska's fish nnd game resources are given
the hlghgst preference. >norder to accommodate and perpetuate those
uses; an

~(2)  this Act not result in significant reallocations of fish and game
in Alaska.

Secs. 2 — 5. Permanent laws. See Table of Disposition of Acts.

Sec. 6. REGULATIONS. Notwithstanding the provisions of AS
16.05,258, as in effect on the day before the effective date of sec. 2 of
this Act. the Board of Fisheries. Board of Game, and Department of
Fish and Game shall adopt regulations necessary to implement the
provisions of secs. 1. 2. and L of this Act.

Sec. 7. TRANSITION, (al It is the intent of the legislature that the
Board of Fisheries and the Board of Game expeditiously adopt
requlations necessary to implement secs. 1. 2. and 4 of this Act.

?b) Regulations adopted by the Board of Fisheries, Board of Game,
or Department of Fish nnd Game after Julg 1. 1992. may not he
inconsistent with the provisions of secs. 1. 2. nnd 4 of this Act.

(ci Regardless of whether regulations in effect on July 1. 1992, and
udoEIed under the authority of AS 16.05.251, 16.05.255. or 16.05.258,
as that statute rend on the day before the effective dute of sec. 2 of this
Act. are inconsistent with the provisions of secs. 1, 2. or 4 of this Act.
they mnv continue to be implemented and enforced until the effective
date of sec. 2 of this Act.

~Sec. 8. TRANSITION. AfterJanuary 1. 1995, the Board of Fisher-
ies. Board of Game, and Department of Fish and Gume may adopt
regulations lo implement AS 16.05.258. us amended by sec. 3 of this
Act. Regulations adoPted under this section may not take efTcct before
the effective dute of sec. 3 of this Act.

Sec. 9. REVIEW. i«iThe legislature acknowledges and recognizes
that this Act deals with a subject of vital concern and that the subject
merits review, Therefore, it Is the intent of the legislature thnt the
operation of this Act and the regulations adopted under this Act be
fully reviewed by the governor no later than June 1. 1994,

<vi_This review period is intended to allow for further research and
tn gam experience_in implementing this Art and requlations adopted
under secs 6 and 7 of this Act. It is the intent of the legislature that
the governor convene a representative group to provide recommenda-
tions to the governor before the end of the review period. It is the
intent of the legislature that representatives of the Iegzlsl_atur_e nnd
Pe_rsons with a historv in the formulation of subsistence legislation in
his state participate in the group.

106
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Ch 1 Temporary and Special Acts Ch. 1

(cI It is the intent of the legislature that the review under this
section occur with public input nnd Eartlmpatlon.

(d) No Inter than September 1, 1994, the governor shull provide u
report to the legislature on the results of the review and proposed
recommendations for stntutory amendments,

Sec. 10. Sections fi — 8 of this Act take effect immediately under
AS 01.10.070(c).

Sec. 11. Sections 1.2.4. and 9 of this Act take effect on the effective
date of regulations first adopted under sec. 6 of this Act by the Hoard
of Fisheries and the Hoard of Game.

Sec. 12. Sections 3 and 5 of this Act take effect October 1. 1995.
Approved: July 14.1992

Effective: Sections 6 — 8 take

effect July 15. 1992; sections

1. 2. 4. nnd 9 are conditional:

sections 3 and 5 take

effect October 1. 1995

107
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whichever is later,
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r scope of the board's nu-
AS 16.05.255. Jan. 18.
Gen.

gdor* nol prrrntlv au-
rd of Game to rntrr into
wment* Mar. It. 1988

Sam* t» ih* proper entity
pn**cMion and propaga-
rd* a* pet* Apr. '£ 1987

of conservation, develop*
ation. the Hoard of Game
voritv to regulate kimiu .
>and quota* fo» »pon and
tins Apr 12. 1891 Op

tenrral aulhontv in AS
JIrtte *ut>d «tcflrr hunting
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fgame. together With the
non ot *ubistrnr<> hunt-
th taking and p»u*Mion.
van! to regulate pewtuk-
2. 1991 P AltV Gen
Game ho* authority to
i*that require the harvest
jndrr *utud*trarr (*rmity
lie for purpoM-* »f the
Potlatch long a* the

8 16.05.256 Fish and Game § 16.05.258

regulation doe* not limit participation
onlv to residents of certain areas. Apr 12,
1991 Op. Atty Gen.

It m well within the authorities of the
Hoard of Game under subsection la) and
the Department of Kish and Game under
AS 1605020 to determine by regulation

NOTES TO

Establishment of quotas must be in
accordance with the Administrative
Procedure Act (AS 44.02). State V.
Tanunn Valley Sportsmen's Assn. 583
P.2d 854 (Alaska 1978)

Former subsection (b) construed. —
Former subsection d». concerning adop-
tion of regulations by the Hoard of Game
permitting taking of gnme for subsistence
uses, merely established the priority of
subsistence uses within the regulatory
scheme; the state supreme court found no
evidence of an intent to grant any per-
sonal nght to take or possess game in the
absence of such regulations. Stale wv.
Eluskn. 724 P.2d 514 (Alaska 1986)

"Subsistence”  defense  created
where no regulations adopted under
former subsection Ib) held contrary' to
AS 16.05.920(n) mandate. — A "'subsis-
tence™ defense created by the state court
of appeals to 'remedy” the Board of
Game’s failure to adopt separate subsis-

the point at which certain animals are
deemed feral nnd subject to whatever
game regulations the board may wish to
adopt, A board or departmental regula-
tion defining "feral animal” would be ap-
plicable statewide regardless of land own-
ership July 30. 1987 Op. Att'y Gen.

DECISIONS

tence regulations under former subsection
dn of this section contradicted the legisla-
tive mandate of AS 16.05.9201a>State v.
Eluskn. 724 P.2d 514 (Alaska 1986).

Regulations held invalid. — Board of
game regulations establishing seasons
and bag limit* on the taking of moose nnd
caribou were arbitrary and invalid, where
the board did not follow or articulate its
use of the statutory analytical process for
adopting bag limits as to subsistence
hunting, and the regulations imposed sea-
sons not consistent with the hoard's find-
ings as to established village custom* and
thereby unacceptnblv restricted the statu-
tory preference for subsistence use*.
Bobby v. Alaska. 718 F Supp. 764 <D.
Alaska 1989)

Applied in GotUrdi v. State. 615 P 2d
626 (Alaska 1980).

quoted in Jordan v. State. 681 P.2d
346 (Alaska Ct. App. 1984).

Sec. 16.05.256. Nonresident n d nonresident alien permits.
Whenever it is necessary to restrict the taking of big game so that the

opportunity for state residents to

satisfied in accordance with sustained yie

take bi? game cjn be reasonably
d principles, the Board of

Game may, through a permit system, limit the taking of big gnme bg
nonresidents und nonresident aliens to accomplish that purpose. (8

ch 74 SLA 19821

*Sec. 16.05.257. Subsistence hunting regulations. /Repealed. $ 12

ch 52 SLA 1986/

See. 16.05.258. Subsistence use and allocation of fish and
game. <& Except in nonsubsistence areas, the Board of Fisheries and

the Board of Game shall identify the fish stocks and gnme popula-
tions. or portions of stocks or populations, that ure customarily and
traditionally taken or used for subsistence. The commissioner shall
provide recommendations to the boards concerning the stock nnd pop-
ulation identifications. The hoards shall make identifications required
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(9)  establishing the times nnd dates during which the issuance of
game licenses, permits, and registrations and the transfer of permits
and registrations hetween registration areas and game management
units or subunits is allowed; . .

U0) regulating sport hunting and subsistence hunting as needed
for the conservation, development, and utilization of game.

Ib) /Repealed, § 12 ch 52 SLA 1986.1

(c) If the Board of Gnme denies a petition or proposal to amend,
adopt, or repeal a regulation, the board, upon receiving a written
request from the sponsor of tho petition or proposal, shall in addition
to the requirements of AS 44.62.230 %rowde a written explanation for
the denial to the sponsor not later than 30 days after the board has
officially met and denied the sponsor’s petition or proposal, or 30 days
after receiving the request for an explanation, whichever is later.

1d) Regulations adopted under (a) of this section must provide that,
consistent with the provisions of AS 16.05.258, the taking of moose,
deer, elk, and caribou by residents for personal or family consumption
has preference over taking by nonresidents. < 3 ch 206 SLA 1975; am
§ 5¢h 151 SLA 1978; am 8§ 10.11 ch 132 SLA 1984;am 8§ 4,5.12 ch

§ 16.05.25.5 Alaska Statutes

52 SLA 1986; am § 1 ch 6 SLA 1989)

Cross references. —For restriction on
maximum area of land that may be closed
to multiple uses without nn act of the
slate legislature. *ee AS 38.05.30tHai.

Effect of amendments. —The 1980
amendment, effective June It, 1989.
added the provision beginnin? "including
regulations” at lhe end of paragraph
(oM3l. y .

Opinions of jittomry general. —Nei-
ther the Hoard of (lame nor the Depart-
ment of Fish nnd Game has jurisdiction
over domestic animals. August 29. 1979
Op. Alfy Gen

Permitting authority over live game,
that is. nondomestic animals, rests with
the Hoard nfGame ns implemented by the
Department of Fish and Game. August 29.
1979 Op Ally Gen

For discussion of compatibility of state
subsistenre-use law with federal stan-
dards as set forth in Alaska National In-
terest Land: Conservation Art (16 CSC
l|\1311II5 et scq i. see 1981 Op. Att'v Gen

o Il

The Hoard of Game has general author-
ity to regulate the live capture and posses-
sion of game under AS 1605 255tax8i
Apr. 2. 1987 Op Atty Gen

Under 1f>05255(aX5), -asHi, and id*
and AS 1C05.258. the hoard's authority to
regulate uses of elk in the wild is not di-
minished under ch 88. SLA 1987 That

act does not alter the broad statutory defi-
nitions of “game" or "domestic mammals"
in AS 16 05.940t81 and (17). respectively,
which define the scope of the board's au-
thorities under AS 1605.255. Jan. 18.
1988 Op Att'y Gen

AS 16.05.255(8J does not presently nu-
thorire the Hoard of Game to enter into
cooperative agreements Mar. 14. 1988
Op Att'y Gen.

The Board of Game is tho proper entity
to regulate the possession and propaga-
tion of game hirds os pots. Apr. 2. 1987
Op. Att'y Gen

For purposes of conservation, develop-
ment. and utiliration. the Board of Game
has general aulhontv to regulate seasons,
areas, bag limits, and quotas for sport nnd
subsistence hunting. Apr. 12, 1991 Op.
Att'y Gen.

The board's general authonty in /VS
16.05.255 tu regulate subsistence hunting
Jis needed for conservation, development,
and utilization of gnme. together with the
statutory definition of subsistence hunt-
ing tn include both taking and possession,
authorises the board to regulate post-tak-
in% uses. Apr. 12. 1991 Op Att'y Gen.

he Hoard of Game has authority to
adopt regulations that require the harvest
of moose taken under subsistence permits
to la* used only for purposes of the
Nuchalawoyya I'otlatch to long as the
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tj_nder this subsection after receipt of the commissioner's recommenda-
ions.

Ib) The appropriate board shall determine whether a portion of a
fish stock or game population identified under (a) of this section can be
harvested consistent with sustained yield. If a portion of a stock or
population can be harvested consistent with sustained yield, the board
shall determine the amount of the harvestable portion that is reason-
ably necessary for subsistence uses and

(1) if the harvestable portion of the stock or population is sufficient
to provide for all consumptive uses, the appropriate board

|At shall adopt regulations that provide a reasonable opportunity
for subsistence uses of those stocks or populations;

<B> shall adopt regulations that provide for other uses of those
stodcks or populations, subject to preferences among beneficial uses;
an

C) may adopt regulations to difTerentiute among uses;

2) if the harvestable portion of the stock or population is sufficient
to provide for subsistence uses and some, but not all, other consump-
tive uses, the appropriate board

(A> shall adopt regulations that provide a reasonable opportunity
for subsistence uses of those stocks or populations; _

<B) may adopt regulations that provide for other consumptive uses
of those stocks or populations; and

(C) shall adopt regulations to differentiate among consumptive uses
that provide for a preference for the subsistence uses, if regulations
are adopted under <Bt of this paragraph; S

(3) if the harvestable portion of the stock or population is sufficient
to provide for subsistence uses, but no other consumptive ujcs, the
appropriate bourd shall

IA) determine the portion of the stocks or populations that can be
harvested consistent with sustained yield; and

IBI adopt regulations that eliminate other consumptive uses in or-
der to provide u reasonable opportunity for subsistence uses; nnd

14> if the harvestuble portion of the stock or population is not suffi-
cient to provide a reasonable opportunity for subsistence uses, the
appropriate board shall _

{A) adopt regulations eliminating consumptive uses, other than
subsistence uses;

IB* distinguish among subsistence users, through limitations based
on

lit the customary and direct dependence on the fish stock or game
population by the subsistence user for human consumption as a main-
stay of livelthood: . .

'lit the proximity of the domicile of the subsistence user to the stock
or population; un
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(il 1 the ability of the subsistence user to obtain food if subsistence
use is restricted or eliminated. . . o

<¢) The boards may not permit subsistence hunting or fishing in a
nonsubsistence urea. The boards, uctingjointly, shall identify by requ-
lation the boundaries of nonsubsistence areas. A nonsubsistence area
is an area or community where dependence upon subsistence is not a
principal characteristic of the economy, culture, and way of life of the
area or community. In determining whether dependence upon subsis-
tence is a principal characteristic of the economy, culture, and WaK of
life of an area or community under this subsection, the boards shall
jointly consider the relative importance of subsistence in the context
of the totality of the following socio-economic characteristics of the
area or community:

Il) the social and economic structure;

32 the stability of the e.conomﬁ/; . .

3) the extent and the kinds of employment for wages, including
full-time, part-time, temporary, and seasonal employment; _
_(-(11) the amount and distribution of cash income among those domi-
ciled in the nrea or Qom.m.umt}/; _ .
. (5% the cost nnd availability of goods and services to those domiciled
in the area or community,; _ o

(6) the variety offish and game species used by those domiciled in
the area or communltY; o

7) the seasonal cycle of economic activity; _
8) the percentage of those domiciled in the area or community
participating in hunting unrl fishing activities or using wild fish and
game, : L
(9) the harvest levels of fish and game by those domiciled in the
area of communlt?/; _ . _ _

(10) the cultural, social, and economic values associated with the
taking and use of fish nnd game; S

HI) the geographic locations where those domiciled in the urea or
community hunt and fish; _

<12) the extent of shuring and exchange of fish and game by those
domiciled in the urea or community; . _

(13)  additional similar factors the boards establish by regulation to
Ik* relevant to their determinations under this subsection.

*d» Fish stocks and gnme_|popu|at|on$, or portions of fish stocks and
gnme populations not identified under iai of this section may lie tuken
only under nonsubsistence regulations. _ _ _

ie» Takings and uses of fish and game authorised under this section
are subject to regulations regarding open and closed areas, seasons,
methods and means, markm? and identification _re(?_mr.em_ents,
%uotas, bag limits, harvest levels, and sox. age, and sire [imitations.
Takings and uses of resources authorired under this section are sub-
ject to AS 1605831 and AS 16,30.
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if) For purposos of this suction, "reasonable opﬁortunity" means an

opportunity, as determined by the appropriate

oard, that allows a

subsistence user to participate in u subsistence hunt or fishery that
provides a normally diligent participant with u reasonable expecta-
tion of success of taking of fish or game. € Cch 52 SLA 1086; am § 2

ch 1 SSSLA 1992)

Delayed amendment of .section. —
Section S.ch. 1,SSSLA 1992. effective Oc-
tober 1. 1995. amends this section to rend:
"Sec. 10.05.25S. Subsistence use nnd al-
location of fish and game, ini The Hoard
of Fisheries and the Hoard of Game shall
identify the fish stocks nnd gnme popula-
tions, or portions of stocks and popula-
tions. that are customarily and tradition-
ally u‘ed for subsistence in each rural
area identified by the (wards.

"ibi The (wards shnll determine

“111 what portion, if any, of the stocks
arid populations identified under fin of
this section can Ih* harvested consistent
with sustained yield; and

“<? how much of the harvestable por-
tion is needed to provide a reasonable op-
portunity to satisfy the subsistence uses of
those stocks and populations.

"(cl The boards shall adopt subsistence
fishing and subsistence hunting regula-
tions for each stock and population for
which n harvestable portion is determined
to exist under ib X1l of this section If the
harvestable portion is not sufficient to ac-
commodate all consumptive uses of the
stock or population, but is sufficient to ac-
commodate subsistence uses of the stock
or population, then nonwnsteful subsis-
tence uses shnll lie accorded a preference
over other consumptive uses, nnd the reg-
ulations shall provide a reasonable oppor-
tunity to satisfy the subsistence uses. If
the harvesuble portion is sufficient to ac-
commodate the subsistence uses of the
stock or population, then the boards may
provide for other consumptive uses of the
remainder of the hnrvrstable portion If it
is necessary to rei'trici subsistence fishing
or subsistence hunting in order to assure
sustained yield or continue subsistence
uses, then the preference shall lie limited,
and the hoards shall distinguish among
subsistence users, by applying the follow,
mg criteria;

il customar)& nnd direct dependence
on the fish stuck or game population as
the mainstay of livelihood.

"i2i local residency; and

“M1 availabilitv of alternative re-
sources

"fdi The (words may adopt regulations
consistent witli this section that authorize
taking for nonsubslstence uses a stock or
population identified under la) of this sec-
tion.

"fe> Fish stocks und game populations,
including bison, or portions of fish stocks
and game Eopulations, not identified un-
der 'al of this section may be taken only
under nonsubsistence regulations

"<fi Taking authorized under this sec-
tion are subject to reasonable regulation
of seusons. catch or bhag limits, and
methods nnd means. Takings and uses of
resources authorized under this section
are subject to AS 16.05.831 and AS
16.30."
~Cross references. — For legislative
findings, purpose, and intent in connec-
tion with the 1992 nmendment of this sec-
tion. sec 4 1, ch. 1, SSSLA 1992 in the
Temporary and Special Acts; for require-
ment that ti e boards expeditiously adopt
regulations to implement this section, see
I» 0and 7.ch. .SSSLA 1992 in the Tem-
porary nnd Special Acts; for transitional
provisions and for review by the governor
and report to the legislature, sec 11 7-9,
ch. 1, SSSLA 1992 in the Temporary and
Special Acts.

Effect of amendments. —The 1992
amendment rewrote this section.

Effective date of 1992 amendment.

I'nder | 11. ch 1. SSSU 1992, me
amendment to this section made by | 2.
ch 1.SSSI.A 1992 takes effect "or. the ef-
fective date of regulations first adoptrd
under *ec 6 of this Act by the Hoard of
Fisheries nnd the Hoard of Game."

Opinions of attorney general. - Un-
der this section, for a given fish stock or
game population, if there is a hnrvrstable
surplus and if the relevant board has
found n customary nnd traditional use of
that stock, thrn subsistence uses must be
authorized Jan 1. 1991 Op Att'y (Ten

Under this section, the Hoard of Fisher-
ies and Game may not provide less than
reasonable opportunity for subsistence
uses unless nonsubsistence uses arc
closed However, assuming that guideline
is met. Ihe board mav go to a two tier
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anaylsis under the statute twhich Is nec-
essary if less than reasonable opportunity
can lk-provided! in two cases; 111to assure
sustuinrd yield, or i2i to continue subsis-
tence uses The loiter situation mov be

NOTES TO

[tural residency requirement uncon-
stitutional. — The requirement con-
tained in tho 1980 subsistence statute ich.
52. SLA 19801. tha* one must reside in a
rural area in order to participate in sub-
sistence hunting an.l fishing, violates
Alaska Const, art. VI 1. 44 3. 15 and 17.
McDowell v State. 7d5 I'.2d 1 (Alaska
19901

Regulations adopted under former
AS 10.05.257 hud to I>ein accordance
with the Administrative Procedure
Act (AS -1-1.02). State v. Tatiana Valley
Sportsmen* Assn. 583 P 2d 854 (Alaska
19781

While former AS 16 05.257, which au-
thorized the Hoard of Game to adopt regu-
lations providing for subsistence hunting,
did not specifically re'Vr to the Adminis-
trative Procedure Act 'AS 44.622, it ap-
peared clear that it merely set forth nn
additional purpose for which regulations
mi?_ht be promulgated State v. Tanana
Valiev Sportsmen’s Ass'n, 583 P.2d 854
Alaska 19781

"Sustained yield”. —The term "sus-
tained yield" in subsection ibt I* ﬁoten-
tially broad enough to include authonty
in the game hoard to restrict even subsis-
tence hunting in order to rebuild n dam-
aged game population. However, the
board does not have absolute discretion in
this area. There must be u balance of min-
imum udvrrte impact upon rurnl resi-
dent* who deJJend upon subsistence use of
resources and recognized scientific prtnci-
pies of game management Kwrthluk IItA
Council v Alaska. 740 F Supp. 705 <D
Alaska 19901

Issuance of permit* based on verbal

presented when i population is I>eing
managed for overall growth, in order that
eventually more opportunity can be pro-
vided Jon 1. 1991 Op Att'y (Jen.

DECISIONS

Instruction* lo agent* held improper.
- Nothing in the Administrative Proce-
dure Act 'AS 44.62) outhonres the Hoard
of Game to impose requirements not con-
tained in written regulations by means of
oral instructions to agent* Such verbal
additions to regulations involving re-
quirements of subslonce ore unauthorized
and unenforceable. State v, Tanana
Valley Sportsmen' Aas'n, 583 I'2d 854
iAlaska 19781

[trnsonnble hn*i» for Hoard of
Game' quota of caribou to be killed
under former AS 16.05.257. —See State
v Tanona Valiev Sportsmen'* Ass'n, 583
P 2d 854 (Alaska 19781,

Emergency caribou bunt allowed. —
Native Alaskan villagers were granted in-
junctive relief permitting an emergency
caribou hunt allowing the taking of 50 to
70 animals where the hunt wus justified
by rconomtc conditions and would not
adversely affect the herd. Kwrthluk 1KA
Council v. Alaska. 740 F. Supp. 765 iD
Alaska 19901.

Regulation* held invalid. —Hoard of
gnme regulations establishing seasons
nnd bag limits on the taking of moose and
caribou were arbitrary and invalid, where
the board did not follow or orticulato U
use of the statutory analytical process for
adopting bag limits as lo subsistence
hunting, and the regulations imposed sea-
wini not consistent with the hoard's find-
ings a* lo established village customs and
therrbv unncrrplahly restricted Ibe statu-
tory prrferrnc.* for subsistence unc*
Bobby v Alaska. 718 F. Supp 704 it).
Alaska PW9'

~ See. 16.05.259. No subsistence defense. In a prosecution for tho
inking offish or game in violation ofn statute or reqgulation, it is not n
defense that tho taking was done for subsistence uses. 7 .ch 52 SLA

1986

Revisor's note*. — Formerly AS
1605 261 Renumbered m 1967
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NOTES TO DECISIONS

Quoted in Stole v. Semakcn. 648 P 2d
114 iAlaska Ct App 1982

See. 16.05.940. DefinitionH. In AS 16.05 — AS 16.40

<ll "nquutic plant” means any species of plant, excluding the
rushes, sedges and true grasses, growing in a marine aquatic or inter-
tidal habitat:

12)  "barter” means the exchange or trade of fish or game, or their
parts, taken for subsistence uses

IA) for other fish or game or their parts: or

iB» for other food or for nonedible items other than money if the
exchange is of a limited and noncommercial nature;

: 13> "a board" means either the Board of Fisheries or the Board of
ame;

(41"commercial fisherman" means an individual who fishes com-
mercially for. takes, or attempts to take fish, shellfish, or other fishery
resources of the state bx uny means, und includes every individual
ahoard a boat operated for fishing purposes who participates directly
or indirectly in the taking of these raw fishery ﬂrodu_cts, whether
participation is on shares or as an employee or otherwise: however,
this definition does not apply to anyone aboard a licensed vessel as a
visitor or guest who does not directly or indirectly participate in the
taking; "commercial fisherman" includes the crews of tenders or other
floating craft used in transporting fish, but does not include process-
ing workers o;. flouting fish processing vessels who do not operate
fishing gear or engage In activities related to navigation or operation
ofthe vessel: in this paragraph "operate flshm% gear" means to deploy
or remove gear from state water, remove fish from gear during an
open fishing season or period, or possess a gill net containing fish
during an open fishing period:
~«5i "commercial fishing" means the taking, fishing for. or posses-
sion of fish, shellfish, or other fishery resources with the intent of
disposing of them for profit, or by sale, barter, trade, or in commercial
channels; the failure to hnve a valid subsistence permit in possession,
If requir*d by statute or regulation, is considered primu facie evidence
of commercial fishing if commercial fishing gear as specified by requ-
lation is involved in the taking, fishing for, or possession of fish, shell-
fish. or other fish resources;

16> "commissioner" means the commissioner of fish and gnme un-
less specifically provided otherwise: _

<I>"customary and traditional" moans the noncommercial, long-
term. and consistent taking of, use of, and reliance upon fish or game
in a specific areu and the use patterns of that fish or game that have
been established over n reasonable period of time taking into consider-
ation the availability of the fish or game;
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(b) "customary trade” means the limited noncommercial exchange,
for minimal amounts of cash, as restricted by the appropriate bonrd, of
fish or game resources; the terms of thin paragraph do not restrict
money sales of furs nnd furbearers. _

(9)  "department" means the Department of Fish and Game unless
specifically provided otherwise; .

110) "domestic mammals" include musk oxen, bison, elk. nnd
reindeer, if they are lawfully owned;

(111 "domicile" means the true and permanent home of u person
from which the person has no present intention of moving and to
which the person intends to return whenever the person Is away;
domicile may be proved by presenting evidence acceptable to the
boards of fisheries and game; S

(12) "fish" means any sPe(:les of aquatic finfish, invertebrate, or
amphibian, in anY stage ot its life cycle, found in or introduced into
the state, and includes any part of such aquatic finfish. invertebrate,
or amphibien; S

(13) "fish derby" means a contest in which prizes are awarded for
cutching fish; 3 o o

(14) "ishery" means a specific administrative area in which a spe-
cific fishery resource is taken with a specific type ofgenr; however, the
Board of Fisheries may designate a fishery to include more than one
specific art]jministrative area, type of gear, or fishery resource; in this

aragra
p&}A? "ginr" means the specific apparatus used in the harvest of a
fishery resource; und o -

(B> "typo of gear" means nn identifiable classification of genr nnd
may include . _

(i) classifications for which separate regulations are adopted by the
Board of Fisheries or for which separate genr licenses were required
by former AS 16.05.550 — 16.05.630; and

ii) distinct subclassificalion* of genr such as "power" troll gear and
"hand" troll genr or sport genr and guided sport gear. _

115) "fish or game farming" means the business of propagating,
breeding, raising, or producing fish or game in captivity for the pur-
pose of marketing the fish or game or their products, and "captivity"
means having the fish or game under positive control, as in a pen.
pond, or an area of land or water that is comﬁletejy enclosed by a
generally escape-proof barrier, in this paragraph, "fish" does not in-
clude shellfish, as defined in AS 1640 199; _ _

«161 "fish stock" means a species, subspecirs. geographic grouping
or other category of fish manageable as a unit; _

(17t "fur dealing"” means engaging in the business of buying, sell-
ing. or trading in animal skins, but dors not include the sale ofanimal
skins by a trapper or hunter who has legally taken the animal, or the

H7
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purchase of animal skins by n person, other than n fur denier, for the
PErson's own use:

(18) "name” means any species of bird, reptile, und mammal, in-
cluding n fornl domestic animal, found or introduced in the state,
except domestic birds und mammals; and game may |k*classified by
regulation as big gnme. smnll gnme. fur beurers or other categories
considered essential for carrying out the intention and purposes of \S
16.05 — AS 16.40;

<19) "game population” means a group of game animals of a single
species or subgroup manageable as a unit;

(20) "hunting" means the taking of gnme under AS 16.05 — AS
16.40 and the regulations adopted under those chapters;

t(%1) "nonresident" means a person who is not n resident of the
state:

(22) "nonresident ulien" means a person who is not a citizen of the
United States and whose permanent pluce of abode is not in ihe
United States;

*23) "operator" means the individual by law made responsible for
the operation of the vessel:

1241"personal use fishing" means the taking, fishing for. or posses-
sion of tinfish. shellfish, or other fishery resources, by Alaska resi-
dents for personal use and not for sale or barter, with gill or dip net.
seine, fish wheel. long line, or other means defined by the Board of
Fisheries:

*25) "person with physical disabilities" means a person who
presents to the department either written proof thnt the person re-
ceives at least 70 percent disability compensation from a government
agency for a physical disability or an affidavit signed by u physician
licensed to practice medicine in the stale staling that the person is nt
least 70 percent physically disabled:;

26> "resident" means a person who for the preceding 12 consecu-
tive montlis has maintained a permanent place of abode in the state
nnd who has continually maintained a voting residence in the state;
and in the case of a partnership, association, joint stock company,
trust, or corporation, "resident' means one thnt has its main office or
headquarters in the state; however, a member of the military service
who has been stationed in the state for the preceding 12 consecutive
months is a resident for the purposes of this paragraph, nnd the depen-
dentofa resident member of the military service, who has been living
in the state for the preceding year is a resident for the purposes of this
paragraph, and a person who is an alien but who for one year has
maintained a permanent place of abode in the state is a resident for
the purposes of this paragraph;

27» "rural area" means a community or area of the state in which
the noncommercial, customary, and traditional use of fish or gnme for
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economy of the community or area;
126» "seizure"” means the actual or constructive Inking or possession
of i*nl or personal property subject to seizure under AS 16 05 — AS

16.40 by nn enforcementor Investigative officer charged with enforce
ment of the fish and rpimc laws of the state:
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is a principal characteristic of the

i29i "sport fishing" means the taking of or attempting to take for
personal use. and no; for sale nr barter, onv fresh water, marine, or
nnadmmous fish by hook nnd lire held in the hand, or by hook nnd
line with the line attached tn a pole or rod which is held in the hand or
closely attended, or by other means defined by the Board of Fisheries;

«30» "subsistence fishing” means thp taking of. fishing for. or pos-

session of fish, shellfish, or other fisheries resources by n resident
domiciled in nrural area of the state for subsistence uses with gill net.

seine, fish wheel, long line, nr othrr means defined by the Board of
Fisheries;

«31 ¢ "subsistence hunting" means the taking of. hunting for. or pos-
session ofgame by a resident domiciled in a rural area of the state for

subsistence uses by means defined by the Board of (mme;

132» "subsistence uses" means the noncommercial, customary and
trnditionnl uses of wild, renewable resources by a resident domiciled
in a rural area of the state for direct personal or family consumption
as food, shelter, fuel, clothing, tools, or transportation, for the making
and selling of handicraft articles out of nonedible by-products of fish
nnd wildlife resources taken for personal or family consumption, and
for the customary* trade, barter, or sharing for personal or family
consumption: in this paragraph, "family” means persons related by
blood, mamage. or adoption, and a person living tn the household on a

permanent basis;
1331 "take" means taking, pursuing, hunting, fishing, trapping, or

inany manner disturbing, capturing, or killing or attempting to take,
pursue, hunt. fish. trap, or in any manner capture or kill fish or game.

*34+ "taxidermy" means tanning,

mounting, processing, or other

treatment or preparation of fish or game, or any part of fish or game,

as a trophy, for monetarv gain, including the receiving of the fi»h or

game or part* of fish or game for such purposes;

1351 "trapping” means the taking of mammals declared by regula-
tion to be fur bearers;
i36» “vessel” means a floating craft powered, towed, rowed, or oth-

erwise pmprlh-d. which is used for delivering, landing, or taking fish

wnhin the jurisdiction of the state, liul does not include aircraft *4 2
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MLMO
T George Uieimohle, Attorney
Legal Services
VIA PAX: 2029
FROM: Annette E. Kreitzcr, Aide_ to A
Senate Resources Comml\;ted4
DA'IL: April 13,1995
RE: Continuation of state subsistence law

Please draft a bill to extend the sunset date of the 1992 subsistence law.



WORK ORDER REQUEST FORM W.O. [19] LS-1025

KEYWORDS: FISH/GAME. FISHERIES ASSIGNED: Utermohle

POSTAL SERVICE

REQUEST FOR: Resolution TAKEN BY: Utermohle

SUBJECT: Wild Salmon Postage Stamps

REQUESTED FOR: SEN LEMAN BY: Annette , PHONE: 465-2095

DELIVER TO: Sen. Leman, Cap. 113

INSTRUCTIONS: Prepare a resolution relating to a postage stamp for
wild Alaska salmon based on Work Order No. 9-LS0962NC.

OBTAIN SPECIAL DRAFTING INSTRUCTIONS ATTACHED [ 1]
AUTHORIZED TO CONFER WITH

RETURN
TO REQUESTOR

APPROVED: X DIRECTOR. LEGAL SERVICES

SPECIAL INSTRUCTIONS to TYPING/PROOFING
REVIEWED

IN 04/03/95 DUE

TYPED: Draft Date
Final Date
PROOFED DELIVERED Request for DRAFT
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WORK ORDER REQUEST FORM W.O. [19] LS-1082

KEYWORDS: FISH/GAME ASSIGNED: Utermohle

SUBSISTENCE

REQUEST FOR: New Bill TAKEN BY: Utermohle

SUBJECT: Extend Current Subsistence Law

REQUESTED FOR: SEN LEMAN BY: Annette Kreltzer PHONE: 465-4907

DELIVER TO: Sen. Leman. Attn: Annette. Cap. 113

INSTRUCTIONS: Prepare a bill that extends the current subsistence
law. If possible draft the bill so that a 2/3 majority vote 1is not

required.

OBTAIN SPECIAL DRAFTING INSTRUCTIONS ATTACHED [ ]
AUTHORIZED TO CONFER WITH

RETURN

TO REQUESTOR
APPROVED: X DIRECTOR. LEGAL SERVICES
SPECIAL INSTRUCTIONS to TYPING/PROOFING
REVIEWED

IN 04/13/95 DUE

TYPED: Draft Date
Final Date
PROOFED DELIVERED Request for DRAFT

OpMIr0( Aurtoiotot/nm]
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SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
UY~SKNATOR~f:F.MAN" > X i C<(J'. UL> I
Introduced:

Referred:

A BILL
FOR AN ACT ENTITLED

"An Act reluling to subsistence use of fish and game."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

» Section 1 Sections 3. 5. and 8. ch. 1, SSSLA 1992. arc repealed.

o|*
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SPONSOR STATEMENT

SB 171 "An Act relating to subsistence
use of fish and game.”

Under terms of the Act by which ihe slate's 1992 subsislcncc law
was enacted (Sec.3, CH.lI, SSSLA 1992), the 1992 law will be
repealed on October 1, 1995. It will then be replaced by its
predecessor, the 1986 subsistence law. This "sunset™ provision
was premised on the expectation that the legislature would
consider reinstating the 1992 law- following a review by the
Governor. Unfortunately, this review has not been completed.

Although there are many similarities between the 1986 and the
1992 versions of Alaska’s subsistence law, there arc some
significant differences which favor the 1992 law.

First, the 1992 law incorporates the concept of "nonsubsistcncc
areas". These arc areas or communities where dependence on
subsistence is not a principal characteristic of the economy,
culture and way of life of the community or area, as determined
by the Boards of Fisheries and Game based on several specific
criteria. This allows the Boards to identify places such as the
Anchorage bowl or parts of the Kenai Peninsula where the
subsistence priority docs not apply. Although this provision has
been challenged in court and its operation temporarily stayed, the
Alaska Supreme Court has not yet ruled, so it is entirely possible
that this provision may still be viable.

A second major advantage of the 1992 law is its definition of
"customary and traditional®™ and "customary trade"”. These
definitions arc lacking in the 1986 law' and lItcncc are a continuous
focus of controversy and litigation. The definitions in the 1992
law recognize prior interpretations of the Boards and give them
latitude to further refine those definitions. The definition of



"customary trade™ and its legislative history clarify that trade is
noncommercial and also requires the Boards to identify and
provide for those trades.

Another advantage of maintaining the 1992 law is that all Board
regulations will remain intact. If the law is allowed to sunset, the
Board will he required to review all regulations for consistency
with the 1986 subsistence law. This will be a time-consuming,
expensive process that will disrupt the Boards' regulatory
meetings and create public confusion. This disruption should not
occur until the legislature decides that it prefers to return to the
provisions of the 1986 law.

The 1992 law is also superior to the 1986 version because it
provides clarification that the Boards arc not required to quantify
an exact harvestable surplus of fish or game - a task usually
biologically impossible. The Boards do, however, have to identify
the portion of harvestable surplus that is reasonably necessary for
subsistence use.

In sum. the clarifying definitions alone make the 1992 law an
improvement over the 1986 law. In addition, the 1992 law's
"nonsubsistcncc area" provision may well be upheld by the Alaska
Supreme Court. Reverting to the 1986 law will be costly to the
state and its citizens, both in terms of money and public confusion,
and will serve no purpose.

extend the state’s 1992
subsistence law. This would retain the status quo until the
Supreme Court rules on the validity of the "nonsubsistence areas"”
and a complete review of the 1992 law by the Governor’s office
has been completed.





