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April 7, 1995

Senator Drue Pearce, President
Alaska State Senate
Juneau, Alaska 99810*1182

Re: Senate Bill 130/House Bill 260 - Marine Pilotage Act Amendments
Dear Senator Pearce:

There has been much discussion about mechanisms for dealing with marine pilotage
tariffs. There arc three alternatives. 1) Reinstitutc “fixed" tariffs set by a State agency. (The
Marine Pilot Board was authorized to fix pilotage tariffs until the Legisiature amcr lcd the Act
in 1991.)" 2) Reinstitutc a State-set maximum tariff, which was implemented in 1991 and sunset
in 1994, (Under this scheme, the Board set the maximum tariff, but had no oversight over the
actual amounts charged between pilots and vessels under private contracts.) 3) Do nothing and
let the marketplace decide the price of pilotage services.

~ The Southeastern Alaska Pilots’ Association supports a State-fixed tariff. If the
legislature does not provide a fixed tariff, then there should not be a maximum tariff. Either
actively regulate pilotage or let pilots compete. A maximum tariff docs neither and has serious
repercussions.

In general, when there is competition, the marketplace decides the ﬁnee. and the law
enforces competition and punishes those who conspire to restrain trade.- When there is active
state supervision of a private party, there is immunity from the antitrust laws. However, under
a maximum tariff, true market forces arc thwarted by establishing an artificial price ceiling.
And. pilotage associations cannot enjoy antitrust immunity under a maximum tariff provision
because there is not active supervision of pilotage prices actually charged.

The United States Supreme Court describes a two pan test that must b met in order for
groups to obtain "state action" immunity from the antitrust laws. There must be

In 1990. ihe Alada Department of |jw (ailed in enforce the filed unlIf afamvt marine pilot* who
tharfed let* Il nu> hehoose ihe Lefidature InionuJrr authorising a *citirrn will* puniuon loallo™ itirrn
enforcement of ihe Marine Pilot Ad if ihe State fail* lo enforce the Acl m ihe future.

Swtion | of <Se federal Sherman Antitruu Ad prohibit* eoniracta. combination*. and compiracic* in
rrurainl of trade IS U SC. | |
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1) state legislation that clearly articulates and affirmatively expresses
anticompetitive action, and

2) active state supervision.’

The State's supervision must exert control, it must be exercised deliberately and independently
of private actors, and "not simply by agreement among private parties."*

By fixing pilotage tariffs, the State fulfills the active supervision prong of the state action
test over a key component of pilotage (price). However, additional measures must be taken by
the legislature before pilots begin lo gain state action immunity from antitrust liability.

First, the Legislature must clearly articulate and affirmatively express anticompetitive
action; in other words, the stale must indicate that it intends regulation to displace competition
in the Marine Pilotage Act. We commend Florida's Manne Pilot Act for your review as a
possible example of such a dearly articulated policy. (Sec enclosed Fla. Slat. 310.0015.)

Second, the State's supervision of pilotage must be active and pervasive. While antitrust
lawsuits against pilots have been filed that have included price fixing claims, the key areas of
litigation have involved training, entry, licensing, and discipline. Consequently, the State's
supervision of pilotage must be independent of private associations, and must independently and
deliberately control aod supervise, entry, training, licensing, sanctions, pay, and all other areas
of pilotage.

SHAPA supports an actively supervised State system of pilotage. SLAPA believes that
this is the only system that will meet the State's interests of safety and a clean environment.
Pilots act as agents of the State for the State's interests. This is an ideal situation to implement
policies that lead to state action immunity for pilots.

But either allow- pilots to compete in the marketplace, or actively supervise and control
pilots. Until the Legislature makes a dear policy choice, the Legislature will continue to see
litigation, uncertainty, and a never ending stream cf pilots, industry representatives, lawyers,
and lobbyists at your door.

Bruce B. Wcyh.auch

* C«lifi»mi» Rtinl Lmvof Pr«ltn.A»»'n \-M uiiil-Aliuiuniim. Inc.. U.S. 97, 10$ 119*0)

* FTC v Tko> Tulf In* Co.. 119 L EJ.2J *10. HWIT >
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Bay and Tampa Bar ana m me Manatee River. certain
materials, as recommended by me Oivision ot Marine
Resources ot the Department ot Environmental Protcc
lion, toincrease me number of tisn available tor persons
tubing in me above areas

[4) Thu section snail not orohibit Pmeiias County
trom Diacmg in Tamca Bay certain materials as recom
mended by me Division of Marine

Department of Environmental Protection toincrease me

Resources of me

number of tisn available ter persons fisnmo m me bav
..no., m  CHi «i;« oro iMm oswo wcsjuo cot
|« *1e" 1 ot en LA » 1LY

W » H | .1
mm t'' n-ns ¢ jt e **'» i >ed ¢' x-ist

CHAPTER 310
PILOTS. PILOTING. AND PILOTAGE

3100015 ©p'lqing requiaticn general provisions

nNo oc. Definitions

310011 board cfP'lot Commissioners

310021 ~ow ccaid constituted

310071 Deputy pnot ccrht.caticn

310073 ".late ¢'Ot 'censing

310081 Department to esamirc and license state
pilots ano certificate deputy t- cts .acan
cies

310 101  Grou""s for OisC'Dtinafy action by the board

310 102 Deatment programs '‘cr impjircd pilots and
deputy cots

310 1112 Motor vcnicie reports

310121 Application examination and biennial fees

310131 Assessmentotpercentage or gross c-iotago

310 141 veiteis subicct to c-.otagc

310146  Exemptions from p.iotagc

310 151 Rates of odotagc p lotage Rate Review
Board

310 183 Timeoiate inactivation cf 'cense c» ccrt'ti
cate'« certain vio»atcf-. iiMi

310185  Ruiema««nq

310.0015 Piloting regulation; general provisions. —

(1) Piloting is an ossonnai se»vcc of sucn paramount
mmportancc mat its continued existence must be
secured by me State ana may notboe ictt open to mamci
forces

(2) Because safety is me primary ccrcctrve m tne
requlation of paoteq cy me_ stale aro because ot the
sqmﬂca_nt economes ot scaie m delivering me sennce.
‘h* reduircment ct a large capital investment incrcer to
crowdo rcou fed servce ano the racs matcots arc sup
prying sendees mat ate considered to be essential to mo
economy ana the Cubfd welfare t m§aetcrmmeo that
economo rcgutatcn tamer man competition m me mar

setpracc  better serve ic protec: the pubf-c hcaun
safety ano welfare
(3) The rate-settmg process me issuance d

‘Bcenses orvy o numpeis aeemea necessary or prudent
bythe pca-'o ana cmct aspects o*me economic regua
‘eon ot pacing estat s*eo m !'h.s chapter a»e intended
to protect me pvt ¢ hem tne adverse ejects ct wme

Stnctcd ccmpef'ficn wn<n wou'3 result from an unsm

1994 SUPPLEMENT TO FLORIDA STATUTES 1993 S.

310.002

etea number of icensed Pilots being a'loweo to market
their services on the basis ot lower prices rather man
safety concerns This system ot regulation penelits ano
protects the public interest by maximizing satety, avoid
mg uneconomic duolication o. capital expenses ano
facilities, ano enhancmg state regulatory oversight Tho
seeks to provide pilots with reasonable
nucs. taking into consideration me normal uncertainties
ct vessel traffic and port usage, sufficient to maintain

reliable, Pilots have certain

system reve-

stable piloting operations
restrictions and obligations under this system, includ-
ing, but rot limited to, me following

(a) Pilots may not refuse to provide piloting services
to any person or entity that may lawfully rcauost such
services, except for |ustitiab>e concerns
in the case ot a vessel planning a departure

relating to
satety. or
lor nonpayment ot pilotage

(b) Pilots may not unilaterally determine me oiiotaqgc
tales mov charge Such pHotaao rates snail instead be
determined by the Plotage Rate Review Board
public interest 310 151

(cl  Plots shall maintain or secure aocouatc oitei
coats office facilitiesano cauipment aupatcn systems

in me
as set term in s

communication equipment ana other facilities, ano
equipmecni ana suppsM
ern, acpenaaoie P 'Oimg operation

port snail tram and com

services necessary tor a mod

(d) The pilot cr pilots m j
pensate all member deputy pilots in mat cert Failure to
tram or compensate such deputy p-iots Shan constitute
a ground ter disciplinary action under s 310 101 Notn
mg m mu suoscction snail cc deemed to create an
agency or employment relationship between a pilot cr
deputy P'lot ano me ciot or p-iots m a pen

(e) many instance of a payment C* transfer ot tunes
arequest ‘Or me payment or transfer of funds, or a con
(factual chiigat'on assumed m respect to tne payment
or vanitcr of funds from a licensee payor to a P'lot c»
group of pilots cr to any legat entity cr fund aommis

lered cr ccniroiied by cr unoer ccmmon control witn

such pilot cr qrcue cr p-iots me p tot cr group ct p*«ot5
srun provoc at me time me cay
mert Ct iranstcr cr reouesi for me pjymeni cr transfer

is maoc cr me ob'gaiion is assumed m respect to me

>me eCcCnsee pavce»

payment cr iransfcv a ccia'ied acccunnng cf me see
ofxc assets tangle or mtangWc.
isbe-ng ¢ *eciiy cr mdifecity purchased cr for wn*cn the

n wrucn an mrcresi

Ucenscc payor is ce-ng granted an micresi fl return for
sucn payment cr transfer ol funds cr sucn contractual
cohgation Thu paragraph coes not aprty to either pay-
mems cr transfers cf funds if fhetf aggregate amounts
are tess man Si.DCO as used m mis paragraph
‘'<e«scc payor'means any current cr prcspectrve state

pilot or deputy D*Ot
iua I v

310.00?
except wnete me ccnioxi cteaoy mc-caics otherwise

ii) 'Vestcr mouoes every cetctaian of watercran
or caoao*e ot hemg

Definitions.—as used m this chapter

cr other ariitccvai contrivance used
used as a means of transportation ON water

12) 'R'0f means a 10€NSEC srate PUOt or a CEIWI
caied deputy cjci

13) ’'Board means me Bcara of P4oi Ccrrvmssoners

925
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(4) -Port in the state into which
esseis enter p acoart ana mciuacs.
JacKsonviiie. St

Port

roans ai 4 pace
without iirmiation
Auqustinc.
Evcrgiaacs

‘niet
Palm Bcacn.

Nassau
Pierce

Acmanoma
Canaveral Ft

Miami. Kev vVest Boca Granae Charlotte Harbor Punta
Goran, Tamoa Port Tampa, Port Manatee. St Peters
Curg. Clearwater Apalachicola. Carraoeiie. Panama

Citv. Port St Jce. ana Pensacola

(5) ‘Pilotage waters ot the state
cte waters within the boundaries ot the state

(6) 'Piloting mears the acts ol oilots in conaucting
vessels tnrcugn me otiotago waters ot ihe state

(7) 'Pilotage means tne compensation tmca Oy the
Pilotage Rato Review Soara which 15 payaDie bv a vcs
orconsignees to one

means the naviga

set, its owners agents, charterers
or more D'IOts n me port where piloting is certormea
The wora ¢ otaae also means the compensation ot an
tvoes ana sources aerivea by one or more pilots cr aeo
*jty pilots tor the ccrtormancc O! piloting at that port bv
censca pnots or Pv certiticatea deputy pilots wnether
:ucn piloting is certormea pursuant to this cnaoter or 15
certormea by state-ncensea dots cr state-certificatea
ocouty oiicts wn«n acting as a fcaerai pilot 'cr vessels
-otrcauirca bv ’h'Scnaoter to use a state-'ccnsca pi'ot
ir state-certificatea sccuty pilot

<8) L cense cr certificate the document
essucd by me coaro uncer seat ot me department to
S'10tS

9) Dcoartment means the
ness ana Prc'essonai Requiation

means

Department ct Bus'

KRN gy ko 1 h . *
. I'lél £'>t» i3 tS 1) |«”| U)‘t g* - '« t»\{ tt>0 |'» cr rt.it)
1Jn «'-«l'{- nlmi" ®ill\a o -jt

310.011 Board ol Pilot Commissioners.—

(1) a ocara -sestaoiishca within the Division ot Pro
eessionso'me Department of Business ana Prc'cssicnai
:a be known as me Board ot P lot Ccmrrns
‘0 memcers

Regulation
The ccaro Shan cc ccmposeo ot
to be acccnrca tV me Governor 5 ot whem snail be
ccnsoo state ¢ ots actively cractic ng tncr profession
“ra 4eorrcrrn sucn duties ana possess ana

sioncrs

rh® ccjrc
e«erc se such pcweis reijtive to me protectcn ot me
waters carpers ana rsrts ct this state as are pre
scncec ana ccn.’errea c« itm tn.s chapter

(2) m acccrcancc with the reauitement; ot suoscc
:>on (1). me Governor snan appoint five tccnscs state
pilots who arc actweiy practicing meir protess>cn ana
lve citi*ces o*tne state wn 1,vc not pilots one o' wncm
snan be act-.ev mver*eo n a proicsvonar cr business
capacity «n maritime cr marine sh'Dpmg, cne ¢! whom
jnarj be a user ct pitting services. ano mrce o' wncm
snatino: be invc«yeocr mcnCA”r,iy interested m me pi'ot
rg profession cr<nm« maritime mduSiry CTmarine ship
to constitute tne memcers ot the coara Fo# py*
user ct c-Kjtirg services

person with an ownersrvp inrereit in a

cmg
coses ot ms s-csccton a
may mnciuce 4".
business mat reguarty emcoys tcensea state prots 0>
:*'t'rates ccc'-fy CZ2'Z *:r m* curpcse cf petr.etirg
pnot ng services cranv pe'Scn wno isa O*rec: rno«Ovec
o» af-o who -semc*oveo n a management ccsitoa ter
mat bus ness Eacn memcer snan be acccmtea tor a
t*rm ct < «*alS Tne Governor

cm®.* merrc«*s or me boats trcm office rer n®gect C

snaw nave power to
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duty reauirea bv this chapter tor inccmpetency. or tor
unprofessional ccncuct Any vacancv wruch may occur
.n the ooara in ccnseauence ot death resignation,
mmovdi trom me state cr other cause snail be filled tor
mo uncvoirco term by tne Govetnor n the same manner
a maionty ot those serving on me board snail constitute
a Quorum

3) in aDCCmtmg members to the boara who are
pilots, the Governor snail aopcint one rrcmccr trom tne
state at targe, one memoer trom any ot me following
ports Pensacoia. Panama City, or Port St Joe one
memcer trcm any of the following ports Tamoa Bay,
Boca Granae Punta Goraa. Charlotte Harccr. cr Key
“West, one memcer trcm any of the following ports
Fernanama Jacksonville or Port Canaveral ana cne
member trom any ct me following ports Ft Pierce,

tl|la_}qml Port Everqaa c cr Palm 3eagl:nrt /(t
" }*\[k*t« QU(H« «*) «r 7>|>>|ra » sII JI,ylr o, 0/ WI
it el.«;'t*ti |<
"'» »1) (4
—r/OWVt'i'trt>"1 "—«M Ji0CcJ1
310.021  Mow board cor.stitulcci.—'Amenaea ana

sranstcrrca to i 310011(2). t3) Dy s 340 cn 94-113]

310.071 Deputy pilot certification.—

(1) in aociticn to reetmg omcr requirements spcci
tiea in sms cr.aptcr. eacn applicant ter certification as a
dCOuty pilot must

<ai Be at least 21 years ct «gc as evidencca by a
cooy ot a birth certificate cr other icqai proof ot age

(b) Have successfully completed 12 years of formal
education as ov*oencca bv a hign scnooi diploma cr by
eauivaient evencc mereot that <s satisfactory to me
ooara

{c) Be in gcoa physical ana mental health as evi-
denced by dcCumer 'Jty prool cf having satisfactorily
passed a complete physical c*aminaticn aammisrerea
by a licensee cnysican within me precccihg 6 monms
The coara sha iacoot ru'es to establish rcauirements fo>
cassmg tne pnvs.cai e«ammatich which rules snail
estabnsn rr n mum staraaras ter me physical or mental
capabilities necessary to carry cut me professional
duties ot a certificates scout, dot Sucn standards
man mctuae ;cio tolerance fcr any ccntrctca substance
regulated unset c"3ctcr 693 umess that morviauai >s
unocr me care cta cnys cian and mat ccntro«eo sub
stance was c'escr-scs bv mat pnysioan To mamtan
engibity as a certificates deputy p*tot eacn ccrtif«cates
deputy Pilot myj' annua>iy provide documentary proof
cr having satisfactorily passes a complete pnyscai
e«aminat«cn aomirvste’ec by a i censes phyvcian Tr«
phys«cian must know me rr n<mum staraaras ana certify
‘hat me ccifi' catencicer satisfactorily meets me stand
aros The stanoa'ds fcr certiticatchotders snan mcruce
adrug test

id) nave naa maritime e*octiencc satisfactory to the
board prior to taxmg me e»am nat*fn reoyrfes unoer s
310041(2). as e.oenceo by aocimymiaion ot me 10
swrg serve# wrue hcomg a Un»tea States Coast
Guard uccnte

t ai least 2 .ears c' servce at sea Curing me
5-*ear dorlco mmecateiv precesng the e»ammaticn
' .eard wrv<n nave ceen in at least me caoac fy
ct an uruimireo second mate

e2b
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2 Al least 2 years ot service during tne 5-vear
period immediately preceding tne examination in a
oeepwatcr United States coit as an active tust-ciass
unlimited pilot serving cn at least an unlimited second
mate s intense or a license as master ot freight ana tow
mg vessel ot at least ! 600 gross registered tons upon
oceans ana actmg unaer authority ot a duly constituted
governmental regulatory entity.

3 At least 2 years of service during the 5-year
period tne examination
active first-ciass unlimited pilot serving on a Great
Lakes unlimited master s license.

4 Atleast 2 years ol towing experience during the
5-year period immediately preceding tne examination
lyear ot whicn must have Decn in the capacity of master
ot a tugcoat/bargo combination or at least 5000 gross
registered tons, comcmed tonnage, wnile holding a

cense as master ot ‘rcignt ana tcwmg vessel o* at leas:
i 600 gross registered 'ons upon oceans, or

5 At least J years of experience as a deck watcn
officer during tne tO-»ear period immccateiy preceding
me examination t ,ear ot which m tne 5-year pence
mmeaiaieiy preceding the exam must have been as the
commanding officer executive c't ccr. cr operations off’
cer 0* a united States Navy vessel Of a United States
Coast Guard .essei s' at least t GOO gross tens, and
must currently noio a Unitco States Coast Guard tccnsc
ot at least an unlimited second mate

(C) Submit (uil cocumentaticn ct sea time tnrcugn
discnargcs contmucus discharge ccoks

Cx»i OOCumcms

immediately preceding as an

cr otncr otti

0] Subm t proot sf sufficient maritime Background

ano experience e«ccct for reauireo fnps to enable me
applicant if rot already so licensed td do cg'Die to
cbtam a vai>d United States Csast Guard first-Class
unlimited p tot s license covering aof me waters ct me
port m wnich service as a deputy pact is intended witnm
30 days cf the aooommont as a decutv pilot

2) The csaro may adopt ru>cs autncr>mg ecuva
ent ccmprai.cns ¢ service hem two cf more c* me
areas scooted >ns-ccaragtacns t' Xd)i 2.3 4 ano
5 However me Dcaro may waive tne maritime c«pen
once reau'fcmentsprescriDca in paragraph (1]{dl wren
necessary to Mlan ccening. provided an applicant meet
ng such reouircments nas not appi ed fcr me cpenmg
ano me coenng has ccen advertised more man cncc

(3) Tne imtatccrtitcate issued toa deputy p.:ct snaa

te vai-d feea period sf IT months
period
snaii not ce renewed During tn.s period
ehorougn> evaluate me acput,

ana at the era ct this
the certificate sna i automatically expire ano
the Board sha i
cot s performance ter
imtatyity (0 continue trammg ana sna i maxp appfCpf.
ate reccmmencatiors to me cecaitmer t upon receipt
of a favorac e reucm.Tenoaticn Cvme Dcaro me ccdjm
ment snan rssut a certificate to me deputy d-jSV wn«n
tna« ce vad teraceroo of 2 years Tnj certificate may
c« renewed on»y two rmes. except m me case cfa M *
tcen-.eo cdt wno isc'oss-'icenseo as a aeoutx c xji -n
another csn ano proneed me deputy C’ioi meets me

reovremeris Sﬁ c'ea fcr pucts inctrag/apn n*(ci

. —e; P M\Twe i i» v-Tu i mi*iriti <i * i (e ikiil
titx D F oxe» F L e ey-Ts
Ve K-Ul"' t- «| 'I" te > X1 @mxXXIX
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310.073 Slate pilot licensing.— n addition to meei
‘ng omer rnQuuemonts scocit'Cd m this cnaptcr each
applicant fcr license as a state pilot must

(t) Be at mast 21 years ot age. as evidenced by a
:'spy ot a b'rth ccrtiticate or omer legal orcot ot age

(2) nave successfully completed '2 years ot tormai
Education as evidenced Cv a high schoci diploma or by
eauivaient evidence thereof mat is satisfactory to the
board

(3) Be m good pnysical ana mental health, as evt-
Jenced by documentary prcot ct having satisfactorily
passed a complete physical examination administered
by a licensed physician withm the preceding 6 months
"he board snail asoot rules to citabiisn reouircments tor
passing the physical examination wnich rules snail
establish minimum standards tor the phys'cal or mental
capabilities necessary to carry out me professional
duties 0' a ccnseo state pilot Sucn standards snan
.nciude »cro tolerance ter any controlled suDstancc reg
jiatca unacr cnaptcr 693 unless that individual is unoc
<*e care of a onyS'Cian ana mat ccntronea suDstancc
wis prescriceo ov mat physician To ma.nta.n eiigibititv
*s a licensed state pilot eacn licensed state cot must
innuauy provide documentary proct C having satiStac
foniy passed a complete physical exammat cn aamims
‘erca by aiccnscd physician The pnys.cian must know
me minimum standards ana certify mat me licensee sat
istactcniy meets the standards The standards tor

censces snail include a drug test

(4) Have naa at least 2 years ot service as a deputy
pilot m me port m which license as a t.ccnsco state pilot
s dcsirco wnich service must nave been attained dur
ng mo period immeQ'atety preceding tne examination
roouirec unocr s 310081(1) Further, at the time ct
jppiicaticn eacn applicant must have a valid United
States Coast Guard Mst-ciass unlimited pilot's license
IOvermg ai ct the waters cl me port m which license as
j state Clictis ocsnco ana must nave successfully ccm
pietco me cc3ra-acprcvca deputy c4ot trammg pro
yam n <»e port m wren iconse *s a state chot s

oesired

'|I||O e e '« M.-V t 1 ¢* M-X *el|* »'e*» » kt C»
M.1'1

310.081 Depanmeni to examine and license state

pH is ana certificate deputy pilots: vacancies.—

(1) Tne department snail oxam.ne persons wno Me
appiicat sn as state ¢ ot m an matters pertaining to me
management of vesscis and in regard fo tne¥ knowi
edge of me cnjnneis. wafers, harbors ano port where
-hey Wi»n to serve and. if upon exammat'On to deter
mine pref'b cncy me ccpartment fnos mem cuavt ed to
ciot an p asses of vesse<s tunse to enter mat port ano
thorough*, taminar w>th the waters me cnanneu. me
narpcr ano me pen me department snaif aopont ano

cense as state p-iots sucn number of paots as *n me

discret-sn cf me ccarc are reduced fo act m the cots
jt the state *-cwev*r tne r.umoe« cf paots appontea
ana Kensea bv me department shat not exceed me
number ccnoeo fc*m s 310 061

(2) T*e cecartrent snan sirrvtartv exarrme persons
who Me ate cat'ons  ccriificaic as deputy paoi ana
*upon e»a~ rat«n to determine profC#n*y me ceoan
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merit fmas tftem auatitied. the auoartmont ".nail certify
as qualified a aooncants wno pass ire examination
provides mat rot mere tnan hvo oe'-ens wno passed
tno examination are certified fcr r sen declared openmq
if more tnan live applicants pef ooenmq pass tno cxami
nation tno persons having ;no highest scores snail be
certified as cuaiitioa uo to the numccr ot cpcnmgqo times
live The oepartmen: snail give consideration to the
minority ano terra e status ot applicants wnen aualitymq
deputy pilots n tne interest ct ensuring diversitication
within tio state piloting profession Tho department
shsa appoint ano certificate sucn numpcr of deputy
pilots trom those applicants deemed qualified as n the
discretion of tne ooaro are reauirco in the respective
ports ot the state A deputy pilot snan bo authorised by
the department to pilot vessels withm tre limits ano
specifications established by the licensed state pilots at
the port wncre tne oecuty is appointed to serve

(3) Pnots snail hoio their licenses cr certificates pur
suant to me requirements ot this cnaoter so long as
they

tai Possess me qualifications set cut in mis cnaptcr

Ib) Are in geco pnvsicat ano mental health as cvi
dencco c< cccumontary proof ¢' navmg satisfactorily
passed a pnysicai examination administered by a
licensed pnvs'oan or pnysioan assistant witnm each
calendar year Tne board snail adept rules to establish
requirements tor passing the physical examination,
which rules snail establish minimum standards for the
Ohysicai cr mental capabilities necessary to carry out
me professional duties of a m.cnsco state pilot cr a ccr
“treated deputy pilot Sucn staraaras snail include »cro
tolerance fcr any controlled substance regulated under
chaoter 893 umess mat mo.viduai is unoer tne care of
a pnysican and that controlled substance was pro
scribed b* mat cnystcian To maintain eligibility as a ccr
tificatea cecutv cot cr 'censed state pilot eacn ccrtifi
CAtCd OCQutv CO! Cf i COnsCd State pilot must annually
provide documentary prcot cf having satisfactorily
passed a comp etc onvscai examination administered
by a "Conseo pn*S'Cian fr-c pnyscian must »now me
mmimum standards ana certify mat tne certif.catcnoidCf
cr licensee satisfactorily meets me standards The
Stanovoi for ccttitTatenoroers ano for licensees shall
‘nctudc a ctug test

(cf Are sub ect to a lubstancc abuse program mat
has Csen approved by tne board which includes provi'
syons lor drug testing

(d) Attend a ccaro-Jcorcved seminar for continuing
eoucation wtven mctuces raoar certheaten

(e) Pema’f *nactrve service m me ports
m»y ire accointea

wn>»cn

Uoon tosignafron or in me case cf c-sac- 4y permanently

aftectmg a p-iot s aciit« to serve tre state 'dense cr

certificate isued unocr mu cnapier srvaf be revo*ed by
e de artment

v*rs—Rll j&x*(<tf rrhir h t mmin

b ”f’« EHEh R T e i N T AT
310.101  Grounds for disciplinary action by the
board —
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11) Any act OF misconduct, irattention to duty negti
jencc. or incompetence anv wiiitui violation ot any taw
:r rule, including the ruies ot mo road, appncaoio to a
licensed stato pitoi or certificated deputy pilot, or any
failure to exercise mat care whicn a rcasonaoic ana pru
aent licensed state pilot or certificated deputy pilot
would exercise under tne same cr simitar circumstances
may result in disciplinary action Examples ot acts by a
licensed state pilot cr certificated deputy pilot whicn
constitute grounds for disciplinary action include, but
are not limited to

(a) Failure to make allowances for the foreseeable
effects ot wmd. current, and tide

(b) Failure to obtain or properly use information avail-
able to the pilot

(C) Failure lo navigate with caution m restricted visi-
bility.

(d) Navigating in channe'S wnere the ucpth of water
under me xeei is less man tne prescribed bottom clear
ancc as recommended by tne licensed state pilots of
mat pert and aocroved bv the board

'‘e> EXxcessive scceo

t) saving alicense or certificate to practice ciioting
‘evoked, suspended restricted, placed cn probation, ct
nanv wiv actca against including but not limited to
m® relinquishing cr depositing of me license cr ccrtifi-
cate m iieu ol further cisophnary action, in anticipation
of the fiimg of Charges, cr m lieu cf prosecution, by me
mquiatory authority of another state, tne Feocrai Gov
omment, a territory, cr another country for an act which
would constitute a ground tor discipline it me act had
occurred wniie piloting unocr authority cf the Florida
state p iot s Lcense cr deputy pilot s certificate

tg) Making or filing, cr inducing another person to
make cr tile, a repcrt wnicn the pilot knows to be raise
cr intentionally cr negligently failing to file, cr wilfully
impeding or Obstructing the filing cf. a repcrt or record
‘equ”Cd by state law cr by rule of the board or me
department Such rcocrts or records include enry those
*nicn are signed by me pilot m nis capacity as a
censed state c ct or certificated cecuty pact

-n) Being unade to ccriorm me duties ot a c-dt wan
rcasonaoic sh«i ano safety by reason ot iiircss a use or
aiconct drugs rarcofcs. cnerruca' cr any other type
ct matcnai cr as a result ct any mental or pnysicat conoi
ton sucn as Cut not hrrvted to. poo* evestgnt or hearing
heart ¢ scasc cr diabetes in cntcrong this oaragracn
me department snan have authority upon reccmmcnoa
ron of me prceab’e cause panel of the poard. to compel
alicensed state pitot cr certit .rated ccouty poxt to sue
mil to a mcntat or physical examination py pnysieans
oes grated by me department. The failure ot a paot to
submit to such an examination when so directed consti-
tutes art adrrvssron ot me allegations agamst him. unless
tne tjiiure is cue to circumstances beyond his ccntrof
ccnscduent upon which an emergency suspension
crcer may ce entered by me department suspending
me pnot s license until he ccmcircs with me order for a
comouiscry ment»i cy pnyscat oxamration A Kentea
state ¢ tt crcertiteiteo cecuty c'ct a*«c:cstrsir ihs
paragracn must be atiorced. at reasonable intervals, an
oopor tunitv to Demonstrate tf-at be cm resume the com
patent practice ct p totmg wtin reasonable sx4 ana
sa'ety
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(i) Practicing or offering to practice Oevond
scope permitted by law or accenting ano certorming
professional rcspcnsiOiiitios mat the pilot Knows or has
leason to Know re is not competent to perlorm

3) Delegating professional recccnsiOiiities to a per’
son when tne pilot delegating such resoonsiDilities
Knows or has reason to Know that such person is not
auaiilied Dytraining, experience, CI license tc perlorm
them

(K) Engaging m any practice wnich does not meet
acceptapic standards of safe piloting

() Failure to maintain a valid United States Coast
Guard lirst ctass unlimited pilot s license covering the
waters ot me pert in which the state pilot s license was
issued

(m) Having a license to operate a motor vehicle
revoked suspended cr otherwise acted agnns? By any
jurisdiction including its agencies or sucoivisions. for
operating me v»nicie under me influence of .nconoi cr
drugs rhe lunsdiction s acceptance of a rennouisnment
of license stipulation consent oroer piea of nolo
contenoere penaty m any torm cr omer settlement
ottered m response to or m anticipation ol the Ming ot
charges reiated to the license to operate a motor vehicle
Shall PC construed as 3Ction agamst tne teense

(n) Bemg unacie to perform piloting with rcasonaoic
skill and safety Dy reason ot illness or use cf alcohol
drugs, narcotics, Cr cncmicais

(2) When me coaro finds any person nas committed
any act set forth m suDsection (t), it may enter an order
imposing one cr more of me following penalties

(0) Rciusmg to ccnify to me department an aopiica
tion for license cr certification

(b) Revoking or suspending me Keens ccrtifi
cate

lei Restricting the practice of tho viotafcr

Id) imposing an administrative tine ret to exceed
*5000 for eacn count or separate effense

ie) issuing a reprimand

(t) Riacmg me licensed state pitot cr certificated
deputy pilot cn prooauon ter sucn period ct time ana
subicct to sucn conditions as tne beard may specify,
including, but not limited to. regu rmg me pilot to suDmit
to treatment. suDmit to aoaition3i or remedial training,
submit to reenaminat'on cr undergo a complete cnysi
cai examination
* (3) Theboaro snan not reinstate the iicorse cr ccrtifi
cate of a state pi ct cr deputy pilot or cause a license cr
certificate to be issuoa to a ccrscn wnom it nas deter
mined to ce unqualified until tne coara <s satisfied that
such person nas ccmoiieo with an the terms ana conai
tons set twin w tne fnat order ana mat sucn person is
capac e of safety engaging m me practice Cl piloting

(4)
movement mat an individual hording a state p otioer.se
or 'deputy pnot certificate s engaged n directing
whether movement of me vosselm or out c* me port o'
‘movement n cose proximity to a doc* cr any other
movement unocrtaken in furtherance cf nn oi'otmg
duties sucn tndiviouai is coerat ng uncer me authority
of his state 'cente cr certificate ana is acccuntace tc
me 00aio tor n-s actions
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310.102 Treatment pmgrams lor impaired pilots
and deputy pilots.—

(1) The department shall by rule, designate
approved treatment programs for pilots and deputy
pilots under mis section The department may adopt
rules setting lortn appropriate criteria fcr approval of
treatment providers based on tne policies and guide
‘ines established by the impaired Practitioner? Commit
tee

(2) The department shall retain one or more
imoairea practitioner consultants as recommended by
tne committee A consultant shall Ce a licensee under
tne lunsdiction ct the Division of Vedicai Quality Assur
wee withm the department ano at least one consultant
must Co a practitioner licensed unaer chapter *458
:naotcr 459 cr cnaoter 464 The consultant snail assist
me prcoaDic cause 0 nei ana ceoartmcnt m carrying
jut me responsibilities cf this section This snan include
working with department investigators to determine
wncmer a pilot or ceouty pilot is in fact, impaired

(3)(@) Whenever the department receives a written
or oral legally sufficient complaint alleging mat a pilot or
oeputv pilot licensed cr certificated by the department
is impaired as a result of me misuse or abuse of alcohol
cr drugs, or both or due to a menial or pnysical conai
tion whicn could affect :ne piio' s or deputy pilot s ability
to practice with skill ana safety, and no complaint
against the pilot cr deputy pilot other than impairment
ousts, me reporting of such information shall not consti
tute a compiami w.thin the meaning cf's 455 255 if the
probable cause panel fmas:

1  The piiot cr deputy pilot nas acknowledged the
moairment prooicm

2 The piiot or deputy puot has voluntarily enrolled
n an appropriate approved treatment program

a  *hc pilot cr deputy pilot nas voluntarily with
arawn r/om piloting or limited me sccoo of piloting as
determined by me oanei in eacn case, until such time
as the panel is satisfied me pilot or acoutv pilot has sue
cessiuiiy completed an approved treatment program

4  The pilot cr deputy pilot has executed releases
ter mccicai records, authoring the release of an fee
oros of evaluations, ciagnoscs. ano treatment of the
Piiot cr dCPuly piiot. including rcccrdS cf treatment for
emotional cr mental conditions, to the consultant The
consultant snan ma*e no copies cr reports ot records
mat do not regard the issue ot the pilot's or deputy
piiot s impairment and his cr ner participation in a treat
m«nt program

Ib) if however, the pilot or acouty pilot agrees to
withdraw trcm p oiing untit such time as me consultant
ictermmcs tne c>ot or aeputy pnot has satisfactorily
T *fea an app'cved ircatmc™f program cr evalua-
tion. the prcbaoie cause panel snail not become
nvorved in tne p-Ot s or OCOuty Plot's case

c| inouiries rivaled to impairment treatment pro-
3«ams acsgned fo provide information to the pilot or
deputy p lot and cmers and whicn oo not indicate mat
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tne_Pllot or aecuiv pilot presents a danger to tno public
snail not constitute a comoiamt within tne meaning o tlr,
+155.255 ana snail Co exempt trom tne provisions ot tnis
supsecnon .

(d) Whenever the department receives a legally su’
ficlent complaint alleging that a pilot or deputy pilot is
mpairea as cescripco In paragraPh (a) and no com
plaint against the pilot or deputy pilot other than impair
ment exists, the department shall forward all information
m its possession regarding the impaired pilot or deputy
pilot to the consultant _

_Ee) The prcaple cause panel shall work directly
with the consultant, and all information concernln% a
licensee ootamed Dv the panel from the consultant shan
remain confidential ana exempt from tne provisions of
s 11907(1)ana s 24(a), Art lof the State Constitution
suPiect to me provisions of subsections (5) and (6) This
exemption is suQiect to the Open Government Sunset
Review Act m accordance with s n9 u

(1) Afinding ct prcoagie cause snan not be made as
ong. as tne panei is satisfied, cased uccn information it
‘eceives trem me consultant ana me department, that
me pilot cr deputy pnot r> pregtessing satisfactorily m
an approved treafment pro%_ram C
~(4) inany disciplinary action ter a violation ether than
impairment “if a pnot cr cecuty pilot establishes that me
violation for which the pilot cr'deputy pnot is cemg pres
ecuted was due to or connected with impairment ana
further establishes that me ciot or deputy pilot is satis
factorily progressing througn cr has successfully com
pieted an apﬁrqved treatment program pursuant to this
section, such information may bo considered by me
board as a mitigating factor in determining me aporcpri
ate penalty This subsection does not limit mitigating
factors me bcara may consider _ .

(5)(ag An aoproveo treatment provider snail, upon,
rcauest. disclose io me consultant ail information m its
possession re?,aromg the issue ot a licensee s 'mpa .
ment 3no participation in mo treatment program a i
Mormation ccta neo bv tne consultant ana department
Pursuant to this section is Ciniicentiai ano exempt from
tne provisions ¢ s ff907(tiaras 24(a). Art 1of me
State Constitution subicct to me provisions,ct this sue
section ano_supsecticn (6) This exemption is suOiect tc
the Open Government Sunset Review Act m accord
ance with s 119 ia Failure to provioc such information
to the consultant is grounds for witncfawai of acprava’
of such program or oroviocr _

~ifinme comion of me consultant alter consuita

non with me treatment provider an impaired licensee
has not progressed satisfactorily m a treatment pro
gram_an information regarding tno issue of a licensee s
impairment ana participation in a treatment program m
me consultant s ﬁossessmn shaii be dsciosed to me
ocoanment Such disclosure snan constitute a com
Walnt pursuant to me general provisions ot s 455 225

henever tno consultant concludes mat impairment
attects aicensee s practice ana constitutes an immeci
ate scticuscan;;''t; ;ne cuc:c noaim safe:, ct
‘are mat conclusion snail C& communicated to Me see
retary of me deFartment

16) a consultant licensee cr approved treatment
provider wno maxes a d<sc:osuio pursuant to this sec

1994 SUPPLEMENT TO FLORIDA STATUTES 1993

s. 310.141

:on is rot subiect to civil liability ‘cr sucn disclosure or
its conseouences The provisions ¢f s 766.101 apply to
any officer, employee, or agent ot the department cr'the
board ana to any officer, empIoKee, cr agent ot any
entltty v¥r|]|_n whltc_n the department has contracted pursu-
ant.fo this secti
H@ - -

e TR

0310.1112  Motor vehicle reports.—Each licensed
siale piioi or certificated deputy pnot shall have a duty
to report withm <18 hours any jurisdiction s revocation or
suspension of. cr any action agamst mat pilot's or dep-
uty pilot s -ense to operate a motor venicle under cir-
cimstances involving alcohol or dru%s_ The lunsdic
lion s acceptance ot a reimauishment ot license, stipula-
tion. consent oraer. plea ot nolo ccntenaere. or other
settlement offered mresponse to cr manticipation ot the
Ming ff cﬂargbes related t(()j the license fo operate ? motor
V%E}h%ﬁ-% . &%g[]lsltrue as action agamst me license

310.121
tees.— . o
El Tne department snail, m accordance with ruies
«t by the coard. assess and ccuect me fouowmg fees

13)  ateeno: toexceed S3CQ for eacn application lor
ncensure as a slate pilot or certification as a deputy
pilot This tee shall be nonretunoacie o

) a tee not to exceed S300 ‘or eacn examination

Io_lr Itlcensure as a state pilot or certification as a deputy
pilo

(c)
review o

(2? Tne department shall assess ana collect_bienni-
ally from each licensed state pilot ana each certificatea
acputy piiot a tee. not to exceed S200 m the case of a
icensec state piiot or S100 m me case of a certificated

ceputy pilot such fees to ce set,c. me hoar
{j;g% fI'*m“’f')ﬁ%Lk; g)c’l L (é " tﬂ* w % <&

310.131  Assessment of percentage ol gross pilot-
agie.—>« department snail assess me licensed state
pilots m me respective ports ol me state a percentage
ot the gross amount cf pilotage earned by such pilots
curing eacn year whicn percentage will bo established
by me board not tc exceed 2 percent. to be paid into me
Protessionat Regulation Trust Fung by such pilots at
such time and m sucn manner as me board prescribes
or 0s is set forth in me General Appropriations Act. The
'marciai records cf an pilots and cccuty pilots relating
to pllota_%e are subject to audit bv me e_f)artment ano
the Aucitcr General The department snail by rule set a
procedure ‘c» verifying me amount ot pilotage at each
pert ana ray cnarge costs to me appropriate port if tne

SRS L ORI ANED PRSI | o gy
TN R i 2

310.141 Vessels subircl to pilotage.— .
) a,ivesscis snaMhave a licensed state oiiol or ccr
*ticaica deputy piiot cn board to direct me movements

Application, examination, and biennial

A fee nof to exceed S300 ‘cr eacn examination

330
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ol lhe vessel wncn entering or leaving ports ot this state
or wnen unaerwav upon the navigable waters ol the

pays, rivers. harDors. ana Dorts ol this state, except
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tive ot any vessel operator, shipping agent, or pilot asso
cation or'organization, except that one member snail be
or nave been a person licensed by mo United Slates

(3)  Vessels exempted Dy the laws ol tho United Coast Guard as an unlimjted master, without a lirst-

States.

ItD) Mono-hulled vessels drawing less than 7 feet ot
water,

(C) Mulli-huiied. swath, or nonoisplacement vessels
tor which the orcauct ol the length overall and extreme
oeam s less than 6.000 square feet, ano which draw
less than 7 teet ot water;

(d) Any vessel, wnen docking or undocking, or

(e) Anyvessel‘when moving acout withm a shipyard
ormoving Detween a shipyard ano a berth or slip directly
adiacent to the shipyard

(2) A vessel is docking or uncocking wnen a tug or
tugs are assisting the vessel, or the vessel ismaking use
ota Dow tnruster cr otner lateral thrust devices mcorpo
rated into the vessel itseit m ciose proximity to tne dock
with the vessel under me direction or control ot the mas
ter. docking raster licensed state pnot. Crce'lilicated
deputy pnot it ‘he vessel that is docking cr ungcckmg

isunder the direction orccnt'ci ot the master cr cocking

master, such ejection or control must nave oeen deliv-

ered trom tne licensed state pilot or do m the process

ot Demg delivered t he licensed state pilot

(3) Nothingin t_hfs section snail De construed to deny
the services ot a licensed state pilot to a vessel other

Wﬂfe exempt vyh%,a plies tow ch servi .
oW, Ty LK S n. t 8,00, 224ir »
& é}%?l’t)or«a!w v o ’wa-iﬁ] &Jj'\ci bﬁlfﬁul ¢ (@“ﬁfi{m}

310.146 Exemptions trom pilotage.—

(1) Umteo Slates vessels are exempted trom me

provisions ot this chapter while transitin% a private chan
nel feuilt marxec maintained, ano controlled ter one-
wav_traffic cr a_cuptic utility tor me sote ourpose of
servicing mat taciiitv ana while under me control ot a vai
idly licensed feaerai pilot

12) Any vessel is exempted trom me provisions
mis cnaoter wmie transiting me Miami River as a dead
ship unoer me control n! tugocats operated Dy federally

[-ontlrt? 1 % 11-fl i JO

licensed.personnel

Ml’ﬂWOt,-ll o<y,

B’31%151 Rales ot pilolagc: Pilotage Rale Review
oard.—

d)(a> Per me purPoses_of this section, 'board'
means the P'otage Rate Review Beard _

.|(6)1 "a carry out me provisions ot this section, the
Pilotage Rate Review Board is created within me
Department ct Business and Professional Regulation
Memoois snan be appointed Dv me Governor. suDiect
to contirmauon oy mo Senate Memﬁcrs_shall DC
appointed *cr a-year terms, except as otherwise spoo
neo hi this paragraph No memcer may serve more than
twoccnsecu:..e a-vear terms cr more man 11 years on
the coara Tne ccara snail consist ct seven memcers
No mempcr r~av nave over served as a state pilot cr
deputy P'ICt ano ho member may Currem-v serve or
nave Serveo as a Oirec' cmpia.ee contract employee
uarmer ccrpc'ate off.ee? soiectoonetcr orrepresenta

831

ciass pilot s endorsement, initially appointed to a 2-year
term One member snail De a certifie Publlc,accountant
with at least 5 years experience in tmancial manage
ment. initially appointed to a 3-year term One member
shall be a tormer hearing officer, as defined ins. 120.65.
or a torrner judge who nas served on the Supreme Court
or any district court ct appeal, circuit court, or county
court, initially appointed toa 4-year term Except as oth-
erwise provided in s_upparagraﬁn 2 .the remainingmem-
bers shall be appointed by the Governor trom among
ersons not ﬁromblted pursuant to this paragraph
embers_of the board snail be appointed so as to be
geog}rapmcaﬂv distributed, with the southern, central
northeastern and ncrmwestern reg.ons ot the state nav
iftq at least cne memcer each
Three memcers snail be tne consumer members
ot tne Board ct Pilot Commissioners serving on mat
boaro as ot January i '994 C! those members one
snail be a[)oomte tc a 1-vear term, one shall be
{opomtea 0 a2-year term, and one snail be apgomt_ed
0a 3-year term Eacn ct those members snail be eligi-
ble tor reappamtment in the same fashion as other mem
bers of the board, but. thereafter, no member ot the
board shall be a current or tormer member of the Board
of Pilot Commissioners The service of the consumer
members ct the Boaro of Pilot Commissioners on this
boaro. while they are maintaining concurrent member
snip with ihe Boaro of Pilot Commissioners, shall be con-
sidered duties m addition to and related to their duties
on the Board of Pilot Commissioners In the event tnat
any ot the three board members stipulated according to
this_subparagraph are unaDte to serve, the Governor
snail till the position cr positions Oy appointment ficm
among persons not proniDited pufsuant to this para

a

icl  The board >s 3ulncri:eo to adopt such rules as
are consistent wiin law ano necessary to carr¥_cut the
duties ana authority conferred on it by this section The
department snail provide the staff required by the boaro
to carry out its duties under this section _

(d)  ah tunas received Pursuant to this section shall
be placed in the account ol the Board of Pilot Commis-
sioners. and me Beard of Pilot Commissioners shall pay
tor ail expenses incurred pursuant to this section

(2)  Any pilot, group ot BI|0IS, or other person or
g,roup 0? 0ersons whose substantial interests are

irectly attcctcd bv the rates established by the board
may aopiy to the board for a change in rateS However,
an apptication lor a change in raics snan not be ccnsid
ored tor any port tc? whicn rates have been changed by
this boaro m the 10 months preceding the tiling ct the
application ah applications tor changes mrates snail be
maoe to the board m writing, pursuant to rules pre-
scribed by me board tn the case ot an application tor
a rate change cn cehatl ot a pilot or %roup cf pilots, tho
application “snan be accompanied Dy a consolidated
financial sla'ement statement ot profit or toss, arts bai
ancc_sheet c'ecareo ¢ >a certified pyotic accountant o1
mo O'lot or grcuo ot c*'ots and a't relevant mtcrrater
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'iscal and omerw.se, on :ne piloting activities wiihin tne
alleciea port area, including financial information cn ail
entities owneo cr oartiallv owned Dy the pilot or grouc
ol pilots whicn provide piiot-reiateo services in the
atfected pott area inthe case of an application lor a rate
change filed cn cehalf ct persons omer than a pilot cr
group ot pilots irtcrmanon regard_m% the financial state
ot interested parties other than pilots shall De required
only to the extent that sucn financial information is made
relevant by tne a ﬁllcatlon or suoseauent argument
Defore the'ooara The ooara shall have the authority to
set, by rute. a rate review application tee ot up to S1.0CO0.

which must be sucmitted to the beard  n'the tiling ol
the application fcr a rate change _
(32 The ooara shall invesugat  d determine

whether the reaucsted rate change wi< insult intair. |ust.
and reasonable rates ot pilotage pursuant to rules pre-
scribed by tne board n addition to publication as
reaujted bv law notice ot a nearing to determine rates
snail be mailed to each oerson” wno nas tormanv
reaucstea nonce ct anv rate ennnge in tne atteciea psm
area The notice snail aovise an interested parties mat
tney may Me an answer an additional or alternative pen
tion. or an¥ omer applicable oteadirg cr response, with.r
30 days arter me date ot publication ot the notice ans
the nonce snail soecily the last date bv which any sucn
piear ; must be tiled. The board may, lor good cause,
extenu the pence tor responses to & petition Multiple
ﬁetlt_lons tiled m tms manner 00 not warrant separate
earings, ano t_hese_f)etltlons shall be consolidated to
the extent that it snail not be necessary to hold a sepa-
rate hearing on each petition The board shall conciuce
its investigation conduct a public hearing, and deter-
mine wnetncr to modity the existing rales ot oiiotage n
that port within 60 days alter the tiling ot the completed
application, except that me board may not De reouirea
to complete a hear ng tor more than one port within an.
60-aay period “earmgs snail be noia m me attcctce
port are3 unless a different location is agreed upon r,
ait parties to me proceeding _ _

(«) Tne aBpllcan_t snan be given written notice, cure?
m person cr bv certified man mat the bcara ntenas 'c
mooity tne pilotage rates m mat port ano that me acp
cant may. withm" 21 aavs alter receipt of me nonce
reauest a hearing pursuant to the Administrative Proce
dure Act Notice ct the intent to modify the pilotage rates
m that ocrt snan aiso be published m’the Florida Aom r
istrative Weexiy ano in a newspaper ot g moral circuia
non In me attecteo ocrt area ana snail be maned to anv
person wno has 'cmallv requested notice cf any rate
change m mo aftectea pert area Withm 21 days atte?
receipt cr publication ot nonce, anv person wnose sub
stantiai interests will be artected by the intended hcarc
action may rcaucst a hearing pursuant to the Admims
tratwe Procedure Act it the coatc concludes mat me
Fetltloner nas raised a cisoutea issue ol material fact
he board shall cesignatc a nearing which man be ccn
ducted by termai proceedlng octoro a hearing office?
assigned bv m» quton of Administrative Hearings pu'
Sjant tos 120 57(1L. umess waived by ail parties The
faliu'e to reoues: a hearing withm 2 t cavs after recoc
or cubiicat.cn ¢* notice snan constitute a waiver cf an.
nghf to an ac*rr stratwe nearmg ana snan cause me

1994 SUPPLEMENT TO FLORIDA STATUTES 1993

8.310.151

order mo_dn‘ymg the Pilotage rates in mat port to be
entered it an administrative hearing is rcauestea pursu-
ant to tms subsection, notice of the time, date, ana loca-
tion ol the hearing shall be published in the Florida
Administrative Weekly ana in'a newspaper ol general
circulation in tne attee'ea port area ana shall be mailed
to the aooitcant ana to any person who has lormaily
reauestea notice ol any rate change tor the affected

ort area
d (5)(a) in determining whether me reauested rate
change will result in fair, iust, ana reasonable rates, the
board shall give primary consideration to the public
interest in promoting and maintaining efficient, reliable,
and sate piloting services. _ ,
b) The board shall also give consideration to the fol-
lowing ([actors o o o _
1 = The public interest in having qualified pilots avail-
able to respond promptly lo vessels needing their ser-

vice.
2 A determination ot the average net income o'
pilots n tne port including the vaiue of all benefits
derived from service as a pilot For tne purposes cl this
suooaraarafn 'ret income ot pilots' mters tc total pilot
age tees collected m me port, minus reasonable coerat
m%_exccnses_ divided by the number ot licensed anc
active state pilots withm’tne ports _
3 Reasonable operating expenses ot pilots
J Pilotage rates in other ports
5. The amount of time each pilot spends on actual
piloting duty and the amount of time spent on other
essential support services _ _ oo
6. The prevailing compensation available to individ-
uals in other maritime services of comparable profes-
sional skill ana standing as that sought in pilots. X bein
recognized that m order to attract to the profession 0
piloting, and to hold the best ana most qualified individu-
als as pilots, me overall compensation accorded pilots
*mould be eaual to or greater tnan that available lo'such
moividuais m comparable maritime employment
1 The imoact rate change mav havé m individual
Fllot compensation ano wnether such cnangc will lead
0.a snort3qe ot licensed state pilots certificated ceoutv
pilots, cr qualified ﬁl|0t applicants _
3 =roiecteo changes m vessel traffic
9  Cost ot retirement ano medical plans
10 Physical risks inherent m piloting
11 Special characteristics, dangers, and risks ot the
particular port
12 Any other factors the board deems relevant m
determining a iust ano reasonable rate
(c) The hoard may take mto consideration me con
sumer price index_cr any other comparable economic
ndicator when fixing rates ot oilotage. however,
because the consumer price maex cr sucn other ccmpa
‘aDte economic indicator is Brlmarlly related to not
ncome tamer than rates, the noard snail not use it as
the sote factor m flxm_? rates ot pilotage
i6) The boaro snail fix rates ot pttotage Fursuant to
tlhtl_sCSsectlon casco upon tne following vessel character-
i
ia) Length
ibi Beam .
ic) r.ettennjge gross tonnage, cr oeaa weight ton
rage
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(d) FrceDoard cr Height above tho waterline
(e) Dralt cr molded dcoth
(n
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Any combination ot the vessel characteristics
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310.183  Immediate inactivation ot license or certif-
icate lor certain violations; rules.—

(1) The department shall issue an emergency order
placmghon_mactlve status, tor a period not to exceed 15
cays, the license ct any pilot or certificate ol any deputy
pilot who. white p-ovidmg piloting services, is involved
Ina marine incident that results <1tne death ot a human
or.as determined bv rule ol the ooara substantial onvsi
cat iniury to a numan cr significant property or environ
mental damage, unless the department determines that
me incident is clearly not the result ot the actions ct tne
pilot or deputy pilot

(2)

adopt rules to aamimster the provisions ot this section

No later than January 1 1995 the boaro shall

and shall have continuing authority to amend any sucn
rules it has adopted by that deadline However, it the
board fails to adopt such rules by that deadline, the

dep.vtment snail have exclusive authority to adopt sucn
| .
“Mtlary -1 S eft W-119

310.185 Rulemaklngh.—

(1) The hoard shall have the cower to adopt rules
necessary to the provisions of this chapter

(2) The secretary of the ccpartmentis deemed to be
a ocrson substantially attectea bv a rule or proposed
rule for the purpose ot seeking an administrative ceter
minaticn ot the invalidity ot sucn ruie or proposed ruie
The secretary may seen sucn administrative aetermma-
non ot tho invalidity ot any ruie or proposed rule on the
?round that it is an"invalid exercise ot delegated legisia
Ive authority cr an undue restriction ot competition, pun
suant to chapter 120.
At M dWm T

eft AA-iSO tie"” tI-."C" t 4 c"

CHAPTER 311

FLORIDA SEAPORT TRANSPORTATION
ANO ECONOMIC DEVELOPMENT

31107 Florida seaport transportation ano economic
_(development funding _

31109 Fionda Seaport Transportation ana Economic
Dcvecprrent Council

311.07 Florida seaport transportation ana eco-
nomic development funding.—

(1)  There u cteatea the Honda Seaport Tfansocrta
non ar.o Economic Oevetopment Frogr.im within me
Department ct Transportation to finance port Itanspcrta
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tion or port facilities proiecis that will improve the move-
ment ano intermodal transportation ct ca[(io or passen-
gers in commerce and trade and that will support tho
Interests, purposos. ana reauirements ot ports located
in this state .

(2? A minimum ot $8 million per year shall be made
available trom tne Slate Transportation Trust Funo to
lund the Florida Seaport Transportation ano Economic
Development Program _

(3)(a)p Program tunos snail bo used to tund approveo
projects on a 50-50 matcnmg basis with any of the
deepwatcr ports, a- listed in s 403 021(9)(b), which is
governed by a public body or any otner deepwater port
wmen is governed by a public body ano which complies
with the water Quah%/y provisions ot s -103.061. the com-
prenensive master plan reauirements ot s
163.3178(2)(k). the local financial management ana
reporting provisions ot part lll ol cnaoter 218. and the
auditing provisions of s 1t45(3)(a)4 f.'onevs m tne trust
tuna mav also be used ter the acouisiticn ot economic
henetit ar.o trade data mtarmation

(b) Droiects eligible ter funding by
Program are limited tc tne following per
ransportation projects o

|~ Transportat.cn facilities within tne jurisdiction ct
tne port _ _ _
2. The dredging cr deepening cf channels, turning
bagins, or harbors .

. The construction or rehabilitation ot wharves,
docks, structures, jetties, piers, storage facilities, cruise
terminals, automated people mover systems, or any
facilities necessa™/ cr usctul m connection with any ot
the tore1gomg . _

4 The Qcauisition ot container cranes or other
mechanized eauipment used in the movement ot cargo
or passengers m international commerce.

5 The acouisiticn ot land to be used for port pur

0ses L
pﬁ_ The acouisiticn improvement enlargement c*
*mitenstcn ot existing port facilities

~ Environmental crO’<*cticn prciccts wnten are ncc
ess3rv because of reQuirements imposed by a state
agency as a condition ot a permit cr otner form ot state
approval, wnicn are necessary for environmental mitiga
tion rcauircd as a condition ot a state, federal, cr local
environmental permit, wnich are necessary tor the
acauisition ot sPon cisocsai sites and improvéments to
existing and future sooit sites; or which result trom the
lunamg_ot eligible protects listed herein

8 “Transportation lacinties as defined m s
334 03&3%) wnicn 3re not otnerwise pan of the Oeoart
ment ct Transportation s adopted work program _

(c) To be eligible for consideration bg/ me council
pursuant to this section, a project must be consistent
witn the port ccmoreronsive master oian wnicn is incor-
porated as can ct tne approved local government com-
prehensive can as reauirco Oy s 163 3 178(2xmor other
Brovmons of the tccal Government Comprenensive

‘annmg ano Lana Development Regulation Act. part it
of chapter 63

41 Apert eug-cc_for_mat_cnm? fyncs under the pro
g'am m.iv iscc-.¢ a distribution of net more man $7 mil-

anouting any t calendar year anc a distribution ot not

([]ran_ts under lhe
facilities or pen
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Pulemakmg

310.001 Purpose.—The Legislature recognizes that
the waters, haroors. and ports of the state arc important
resources ano itisdeemed necessary m the interest ot
ouolic health, satety. and welfare to provide laws rcgu
lating the piloting ol vessels utilizing the navigapie

waters ot me state morder that sucn resources theenvi-

ronment fife, ano property mav DC protected to tne lull
estextent cosS'C e Tomadt ena. it is me legislative mtcnt
to regulate oncts. ciotmg, and pnotage to'me tun extent
otanyccnqress ona gram of autnonty. except as limited
m this chapter

Sl pi T M ZEU WA e tito 5 o d XIS

310.002 Oetmitions.— As used >nthis act

(1) The word ‘vessel* mciuoes every description ot
watercratt or omer artificial contrivance used, cr capab'e
ot belngrused as a means ot transportation cn water

(2). The term 'pilot* means a licensed state pilot c* a
certificated deputg pilot

(3)  Tne term 'boa
missioners

(4)  Theword ‘port* means ang place tn the state mto
whicn vessels enter or depart and includes, without iimt
tation. Fernanoma. Nassau Inlot. Jacksonville. St
Augustine. Canaveral. Ft Perce. West Paim Bcacn. Pert
Evergaces M*ami. Key West. Boca Granae Charlotte
Hartx;? °unta Gorca. _
tee. St Pcterscurg. C'carwater. Apaiacnicda. Cana-
Ceiie. Panama C-ly. Pori St. Joe. and Pensacda

rd* means the Board cl Pi'ot Com-

ampa. Pen Tamoa, Port Mana-

(5) The term "pilotage waters ol the stato* means the
navigable waters within tho boundaries ot tne state
EQ Tho term 'f)llOtIng* means tne acts of pilots in
conducting vessels through the pilotage waters ot the

state

_ (7(} The word 'pilotage* means the compensation
fixed by me board which 1s payable by a vessel, its own-
ers. agents, chanercrs, or consignees lo ono or more

ilots.
d (8) The term 'license* or 'certificate* means the dcr.
ume_r;t issued by the board under seal ol the department
to pilots

9) The term 'department* means the 'Department

of Professional Regulatipn . =~ . I,
I> %?%%iy ';rf'iegjl-%% S T T B T
fi _';— t »hil&ézt%' Wtd'TKj t0im 0»n-"n*»i & »*«e yan*

- 310.011  Board of Pilot Commissioners; qualifica-
tions.—a board is estaoiisnca within the Division ol Pro
tessions ol the ’Deﬁartment ot Professional Regulation
to be known as the Board of Pilot Commissioners
Except as provided ms 310 151(1), the ocara shall be
composed ol 10 memoers. 5 ot whom shall be licensed
state pilots actively practicing their profession The
board shall perform’such duties and possess and exer-
cise sucn powers relative to the protection ot the waters,
harbors, and ports ol this state as are prescribed and
COlered R LIMTSEIRIEL . i o
LKL iiWM o ||-«? : Qgﬁ&,l\-lé*l %&1 Clﬂu i%%
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310.021 How board constituted—

(1) The Governor snan appoint five active icensea
state ¢ ots who snati ?_osses_s the ﬁ)uallflcatlons spec*
Leo ms 310011 and five citizens ol Ihe slate wno arc
notrpllo_ts, two ol wnom snail be actively involved in trier
professional or business capacity th mantimo cr marme
snipping ana three ot whom shall not be involved cr
monetarily interested m the piloting profession or in mo
maritime industry or manne shipping, to constitute the
memecers ot the board Eacn member sha'l be aopomted
for a term ol 4 years The Governor shall have cower to
remove members of the ooard from ohice for negiect ol
duty reau red by tmslaw. lor mccmpetency. or for unpro-
fessional conduct Any vacancy wn«h may occur in'the
Doard m ccnseauence ot death, re5|g1nat|on, removal
from tne state, cr other cause snan be tilled for me unex-
ptraa term oy the Governor.in the same manner Except
as provided 'n's 310 15l§1), a maionty ot those serving
on the boaro snan constitute a Quorum

(2) m acpomtmg memocrs to the board wno a'e
pilots, tne Governor'snan appemt one memcer from me
state at targe, cne rremoer from any ol me following
cons- Renjacc a Panama C.ty. or Port St Joe. one
memcer trcm any cf the following pons Tampa Bay.
Boca Granae P,nta Gorca. Cnanoitc Harper, c* Key

639
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West; cne memcer Ircm any ol iho following ports. Fer
nanoma. Jacksonville, or Port Canaveral, ana one mem
oer trom any of the following ports Ft Pierce. Miami
P%rt, Everglades or Palm Boacn

id't —5 <Fors-Ri ) rioten < 1an Ak ]
| . Il *
l%/lt@'lnitl»ﬁ«ljtrrl' rGE‘jéfJIl ?J?t)ﬁltb ¥ »ii i
310.032  Oath ot members ot tho honrd.—inmedi

J T4 ylx
atciy, and before entering upon the duties ot said office
tho memcers ol the board shall take the constitutional
oath ot office ana shall tile the same with the Department
of State, there snail thereupon issue to said member a

ificate af his apppi . .
e Y ST P may i

oy

310.042 O,rgianuonon of board; meetings.—
(1) Immediately alter the appointment and qualifica-
tion of its members, the board snan meet and organic
Said board shall annually elect a chairman ana a vice
chairman from its mcmoérsnio Members, white attcr.J
mgI official board meetings, snail receive ccr diem ana
mileage, as scecitied in s 112,061, from tneir piaco of
residénce to trmé)lace_ of meeting and ictum

(2) Said board snail nctd one or more regular meet
mgs each year at some convenient place m the state cn
such date opdates as the ooara may select Special
meetings may ce called by a maionty ol the ooard The
secretary of the board Shan give written notice of ail reg
ular and’soec @' me_etln%s to an onots m addition to any
other persons reauircd by raw to ce notified

(3) Withm 14 days from_any meeting of ihe board
the board snan forward a written report to eacn pnot out
lining any act ens ol the board taken at the mectmg

whicn would. affect (irjy pléglgs &
) 1K o< oo | | | el
DL el e e

310.051 Personnel; employment.— _

(1) The department may acoomt cr empiov sucn
personnel as may b* necessary to assist the depart
ment and the ccard ndong anc ccnorm ng any and a |
of the powers cu'es. ana obligations set form m this
Chaoter Sucn ¢ rsonnei need not be censed state
Diiots ¢/ memc. sof tn© board Sucn ccrsonncr snan Ce
authored to 0o ana oedorm sucn duties ana worn as
may ce assigned by the department Except as other
wise provided <nthis chapter, the department snan pro
vide an tegai sendees necessary ncarrying out the pro-
visions of this cnaoter . _

(2) The ocoartment snail nr© a person xnowieage
awe and e«cer encea m matters reiaied to c*otmg Sucn
person snan act formo department on matters ct eiam=
natron and investigation and. wnen ho ceems it neces
sary. >nire scecton ot regal counsel quanted m aom*
raity law On an annual bass, mo coaro snan rccom
mend fo tne department a person vncwecgeao_re and
eioer encea mmatters *e a:eo tc ¢ our-g to ha this pest,
and the department may accept or reiect the reccm
menoation It the ceoartment rolects me board s rccom
mandat-on me board snarcontinue to subm t rccom
menoation* unu one >s accepted by me department
unless mere atLrmat*ye action by bom me ooard ana

VK{JIJVS 1
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me department, at the end ol eacn year the position
cnail bo declared vacant ana me ooara snail submit a
mendation tor a Rﬁrson lo t{ll sucn positio
MV o < - TiF -

nw\l/'[ﬁﬁ{o | cnlrJ «| h\ﬁ > U »n'tn
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310.061 State pilots; number; cross licensing.—
Tho board shall determine the number ot o'lots based
an the suopiy and demand for D'_Io_tln? services ana the
public mierosi in maintaining efficient and sate piloting
services. Based on me economic conditions ot the port,
the board may adopt rules authorising cross Il_censmF
p(Mwle,;n ports, if this will best servo me oubiic interes
L FSOLER N T M-t el
« Ptn V\;?-J« »4'tn \ﬁ ]

310.071 Deputy P’lot certification.—

(1) inaddition lo meeting omer requirements soco
'¢d m this cnaoter. eacn applicant ter certification as a
deputy Bpuot must ,

Fa) 0 at least 21 years ol agc_as evidenced bv a
copy ,t a Cirm certificate or omer iegai orool ot age

n2vo successluily comp eted 12 years ot lormai
educat on, as evdenced by a mgn scrocr diploma or by
equivalent evidence thereof that is satisfactory to the

ard

(c) Be ingood physical and menial neaiin. as evi-
denced Py documentary proot cf navmg satisfactorily
Basse_d a compicfo pnysicai examination administered
y a licensed pnyS0an wiinin me preceding 6 montns

(d) Have naa'maritime experience satisfactory to me
board error to taking tne examination rcouircd under s
310081(2). as evidenced Oy documentation of tne tot-
‘owing service wnJe noidmg a United States Coast
Guard license _ _

1 At least 2 years of service at sea during the
5year period immediately prcccd ng me examination
1 year of which must have been m at'least the caoacitv
otén unnmitcd sgcond mate. _

At least £ years ot servce during mO 5-year

period mmediateiy preceding tn© examination m a
oeeowatcr United ‘States port'as an active first-ciass
unlimited pilot serving on at least an unlimited second
mate s license v a license as master ot fretgint ana tew-
mg vessel of not 'css man 1,000 gross regtitered tons
”P-O” oceans, ana acting under aumcnty ot a duty con
stituted (governmental regulatory entity.
3 Al least 2 years ct_service ourmg me 5-year
period immediately preceding the examination as an
actrve first-cUss ‘unlimited pilot serving on a Great
Lakes unlimited master's sccnte. or _

4 Atleast . years of towing experience during the
Syear Ferlod |mmed|ateI% preceo ng the exarrsnas»on
Lyearot whc” must rave been >ntne capacity ct master
0<a tugpoatrbarge camo«nat>on of at least 5 COO gross
registered tons, comaned tonnage. *»mie roiding a
cense as master ct freight and towng vessel ol at reast
1000 gross reg-stered tons upon oceans

however except as provided m oarag”c* (f) the aoc'
cant may not be oujaNeo for ctrt'fcatcn by the board

éruess nd roos a vam r>ctnie issued by tne on red
tates Coast Guard ot an equal or n*gner grade men me

=
o
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lowest giade ol ‘ccnsc issued by the United Stales
Coast Guard red by any licensed stale ﬁnot m tno port
in wnicn no sce*s ccrtil'cation. notwithstanding sub
paragraphs 1.2.3.and 4 . _

() SuOmit lull documentation cl sea time tnrougn
discnargcs. continuous discharge cooks or otner olli-
cat documents . .

(I) ~ Submit crool ot sufficient maritime bacKground
and enDcrionce. c«cept tor reauircd trips, to enable the
aBpllcant, if not aiready so licensed, to be engibic to
ontam a valid United States Coast Guard first-ciass
unlimited pito* s license covering ail of tne waters ot lhe
gort m wnicn service as a deputy pnot is intended within

0 days ot me aopomtmont as a deputy pilot _

f2) ~ Tno board may adoot rules authorizing cauiva
lent ‘combinations ct service trom two or more ol the
areas specked msubparagrapns ti)(d)l .2.3. and a
However me board may waive me maritime <iperiencc
reouircments ¢ escribed m paragracn (LKd| wnen nec
essary to Mlan cccnmg, provided an applicant meetmg
sucn requirements nas not aopned tor tne occn ng an
me oDening ras ccen advertised more than once

t3) T-e.rvtaicertiLcateissuedtoaaocutyc otshan
be vai'd tera cc cd ot 9 months, and at the end ot this
period me certif cate Shan automatically e»p rc and Shan
not be renewed Curing this period the hoard sha tthor
ougniy evaluate me deputy pilots ccdormance fer suit
ab-lity to continue trammg and snan maKc appropriate
recommendat cm to me department Upon recoct ot a
tavorab'c recommendation by me board me depart
ment shall issue a ccrtiticate to me deputy ¢ ol which
shar: be vavd for a period of 2 years Tne cen tcafe may
be renowed as necessary, provided me deputy pi'‘ot
mleets me reau mrrents specified for pucts m ca»agrapn
<

XC

m i)}j_-l i(e VI T) (> feomun L oo(e MuV U r*1tn r.i*3
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310073 Stlle pilotlicsns_in.g _nadd t’Cmn'meet
ng Otner regutfments specified n try* cnaoter each
aoront for'cense -s a state ¢ ot must.

(1) De at least ?i years ot age, as evidenced by a
cocgl of a o-rtn certificate or other icgai p?oot cf age

(2) nave successfully competed 12 rears of formal
education as evidenced by a high school 0 cdma cr Oy
gou.vment evcence mereof mat <s sat sfactory to tne
0aro

(3) Be m good cfiyvcai and mental nea'tn. as ew
dencec by documentary proof ot navmg sat ifactoruy
Bassed a compete pnyscai cvam.nal>cn admrvsterec
y a(cemeo enwean wrtrvn me oreced ng 6 months

(4} Km -aa at'east 2 years of senwee as a deputy
paot m me pen mwmch r<en$c as a i«censeo state p ot
mdesreo wrven servee must nave been attamed dur
ng meJ)ercd mmediateiy prccedmg me examination
reou red unoer s 310 C6i(1) Further, at re tme of
aoocatcn eacn acc-cant must nave a »ad united
States Coast Guard frst-oass unlimited p ct's ‘cense
covermg at cf me waters of tne port m wnc** veense as
a state 0*ot .scessed and must have swccettfury com
pteieo tne tcaro-ac<vo>ed deputy p«ci Pa-nng pro
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gram m me port in wnicn license as a state pilot is
em)d
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310.075 Oeputy pilot training program.—The
censed state pilotS m eacn port shail submit to me
board tor its agproval a deputy pilot _tralnln(]; program of
not less man Jears duration, applicable To ail deputy
pilots appointed to serve at such port The followmg
requirements constitute mo parameters withm wnic
deputy pilot trammg programs are to be established and
earned out by tno licensed state pilots at ail ports in this
state; L . .

(1) Upon receiving his appointment a deputy pilot
must report to the licensed state pnots at the Port he is
appointed to serve ana must serve a period ol not less
man 90 days as an observer trainee Ourmg such ocriod

(a) The observer trainee must accompany i-censed
state o -ts. becoming morougniy laminar wiin ail ol me
waters, i. cnanneis mo narbor.and me port under var
" a conditions _ _ _

(C5  The ooserver trainee must obtain a vand United
States Coast Guaro trst-oass unlimited piiot s license
covering an ol me wafers of me pert before me_board
may authorize nm to E]not vessels withm me limits and
specifications established by me licensed state pilots of
me port

12§J Upon completion ol the oDscrver-tramee Peri_od,
me deputy pact must submit to tno board a deputy pilot
vessel handling form for eacn vessel upon wnich he has
accompanied a icensed siafe pilot Each sucn form
must be signed By me pi'ot m cnarge wno accompanied
me deputy pel and must accurate'/ recite

(a) Tne vessel s registry, lengm, gross tornagc. and

raft.

(b) Thenamed me berm tromwhchcr to whch the
vessel was ¢ otcd N

tc) The weamer and sea conditions encountered

td) The tme ct day.

ieT any marme moderns rcdurcd to be reported
under s 310 111 and _

f The comments d tn« pilot m charge, mcfudng
whether, under hit supervision me pnot m charge
turned me nawgaton ol me vessc over to me deputy

(3) Each requestto increase tnenrvtsand soectca
t¥cns under wrven a deputy pnot is authorized to olof
must bo submtted to me Doard and must be accompa
nved by a deputy p>«t vessel hand! ng formas crowded
n subsect'on i2) for eacn vessel me deouty ok>t has
puotcd snee hi* limits and specifications” were last
Increased by me poa/d _

For Successful como'etion cf the deputy pdcl
cam ng program a deput%/ c*ot must havefqraduay
been increased m rvs authorized urvls and fipcotca-
tons unta he nas been authorized Dy me board to pact
vessels with a maximum draft ¢f not more man 3 feet
ess man me normal maisru-m draft a“owabre m me ocrt
nwmen re it authorized to p4>t. as proposed by me
scensed state ¢ ots m mat ccrt ano approved by me

b%{j% Jotw@MaOiztEmx « D¢
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1310.081 Department to examine and license stale
pilots and certificate deputy pilots: vacancies.—

ii)
application as state pnot m an matters penaming to tne
management of vessels and in regard to tnerr knowl-
edge ol tno channels wators. naroors and port where

tnoy wmn to serve, and. il upon examination to deter-
mine proticiency tno department tnds tnem Qualified to
pilot an c asses of vessels iiaoie to enter tnat port and
thoroughly tamiiiur with the waters, me channels, the
natDor. and tne port, the department snail appoint and
license as state pilots sucn numcer ot otiols as in the dis-
cretion ol the ooard arc roauircd to act in no ports ol
tno state However, the numocr ot Pilots at-O mlcd and
licensed Ov tne department snail notexceed tne numoer
provided tor m s 310061

(2)

wno Me aooncations for certificate as deputy piiot and.

Tne department shall similarly examine persons

tupcn examination to determine croiiocncv tne ocoart
mont finds trem Quanted, mo department snail appoint
and certificate sucn riumoer of deputy pilots as m inn
discretion ct me ooard are roauircd m me respcctr u
pons ot me state a deputy pilot snan ce auinon;ed ov
tne department to pnot vessels wiitvn me limits ana
specifications established Oy me licensed state pilots at
tne port wnerc me deputy is appointed to sorve

(3)

Pilots snan ncid then censes or certificates pur

suant to me reouircments of this cnaptcr so long as

they .

ga Possess me Qualifications set cut mtn.s cnaote*

0) Arein good physical and mental hcaitn as cvi
denccd Oy documentary prool ot having satisfactorily
Fassed a pnystcal examination administered Dy a
icensed physician cr physician assistant withm eacn
calendar year

CL Are suoiect :0 a substance acuse program mat
nas been approved Cv me ccard wn»cn mcudos provi
sions fy drug testing

(d)

education wn<n mc-udes radar cortical on

Aiteno accard-aopruvea seminar tercontinuing

<e) P«mam m active service n me ports for wnicn

they are appc ntcd

U#mn res gnation cr n tne Cate of disability pcrmanentty
affect ngapools ao tayto serve, me state’license cr ccr
tifcatc issued under tn.schapter sna tCc revoxed Oy me

.deoartlrplc " B LN I U 9t i
f@Mﬁ_if}i | 'ii’ili)o'é*gmb(' e Y B o ¢

310.091 Powers ol the department.— nadd Lcn to

art omer ccwers conferred cy IH'S cnaoter me dcoart
ment snaii nave me fofiowmg powers

(1)
atadeputypoltoaQua ted app cantwno passes mo

To issue a license as a state p ot cr a certificate

ei*mna5,on conducted Cy tne department

(21 'n m« course of any nveti gat-cn. to issue ana
serve witness subpoenas ana suspce-as duces tecu*"
ana iflm n-ster cams ano taxe testimony

(3)
aco-csnis fy i-censes o*certificates to Submit pertinent
-nformation under oatn necessary to ceterm.ne me *

guai'fiations orto emcxce me provis-ons of mis cnaptecr

PILOTS. PILOTING. AND PILOTAGE

Toregu re rre,ders of t-censes or cert-f-cates ang

F.S. 1993

54) When anv violation ol this cnaptcr or rule promul-
gated mcreunaer nas occurred cr is threatened Dy any

The department snail examine persons wno file PEISON 10 iNStitute croceeamgs in tne appropriate

coyrts in Ihir state to restrain and oniom such actions

To reauire an aopticant lor vacancy, a licensed
tate pilot, or a certificated deou_t¥ pilot to"suomit proof
¢t his mental cr pnysicai caoaoiiity to serve, or to con-
tinue to serve, as a pilot or deputy pilot

|t Do B Bl 1 bl e
O 4i<
310.101  Grounds for disciplinary action by the

0ard.—

(1) Anyact ot misconduct, inattention to duty, negli-

gence. or mcomoetencc. any wnllui violation ol any law
or rule, mcluqu me rules ot me road, applicable to a
censed state plot or certificated deouty BI|0t, or any
failure to exercise mat care whicn a reasonable ana oru
dent licensed state pilot or certificated deputy pilot
wouid cxerc se unoer tne same or rtmiiar circumstances
mav result m c-scioimary action Examples ot acts Dy a
censeo state cot cr certificated deputy pilot wnich
constitute q'cunds for disciplinary action include. Dut
are not limited to

(a) Faiiu'e to maxe allowances for lhe foreseeable
efiects of wind, current, and tide _ _ _

ib) Failure to obtain or property use information avail-
able lo me pitot _ o _ .
(c) Failure to navigate with caution in restricted visi-

bilit
((Y) Nawga_u_ng m channels wnere the flepth ol water
under the *eei isless tnan the prescribed bottom clear-
ance as recommended by me licensed state pilots ot
mat con and approved by me board
e) Excessive speed . .
Havmg a license or certificate to practice pllotln%
revoxed cr suspended by tne regulatory authority o
another state me Federal Government, a territory, or
mother country tor an act wnicn would constitite a
ground lor o scipime *me act rad occurred wni'e pilot-
ng unocr autnonty ot me Florida state pilot's license or
eputy P'Ots certificate
.(}g) Making or tiling, or inducing another person to
jKo or til* a rapon wnicn me pilot Knows to be false
cr mtentlonaII% or negligentl _talllng to file, or willfull
moedmg cr obstructing' me Ming of. a report or recor
reauircd Cy slate law cr Oy rule of .mo ooard or the
department Sucn reports or records include omy those
wnicn are sgnec Cy me pilot m his capacity as a
'scensed state pilot or certificated deputy pilot =~
Being unade to perform tne duties ot a pilot with
seasonace s*iii ano satety by reason ot illness or use of
aiconol. drugs, narcotics, chemicals, or any gther type
cf material cr as a result of any mental or physical conai
ton sucn as. cut not limited to. poor c_vesnhz_nl or hearlnﬁ;,
neart disease, cr diabetes in enforcing this paragraph,
me department snan have autnonty. upon rcccmmenoa-
ton ot me c'ooab'e cause panel of mo ooard. to compel
a licensed stato P’lot or certificated de_putz pilot to sub-
*nit to | mentat or pnysica’ examination by pnysicians
designated Cv me department The laiture ot a pilot lo
suDmit to svcn an examination wnen so directed consti-
tutes an admission ot tno allegations agamst him. unless

d
m

642
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me M<Me it a,c 10 ¢ rcumstanccs ccvena hn contre*
consequent uoon wn>cn an emergency susocnucn
*0** may C« entered CV Itm aeD4 ‘tmen| suscen0'rg
tn«cot i i<enve untvrc com© ci witn tno eraor tv a
comouiicv mental cr pnyvcai damnation Aicontoj
state cot v ccit.t catea ceoutv cot attoctca ur-aer m-t
ca/aq'aon must Do attc/aed at reaicnaoic interval an
coooNunity to oorrenttrate mat n«can resume me com
i)otelnt cact'co ot cotmo *>m matonaoie s©* ano
ate
i.)y p*act*cng u ottering to cactico ooyond_me
vcooe ce'm.tteo ©r "** ot accect-ng ana preriorrT*ng
cotetMyuireiocnic Mol mat me cot »now» ct naa
reason to me* ne anot competent to perform
Cetegat<ng c'0'esscnal retcsnvoAtea to a ce'
ton wnen me ¢ ol Ct'egat-ng Sucn 'eaocnt'C Mes
*nowt :* *4§ reaton to mow mat sucn person it rot
ouarteo Cy lraewtg cice» c*ce o» »c«nse to p#rfC'm
mem
~»» Cngagng na-y ractcc nn<n s;cs 'vat meet
iccectac ™ standard! s> tate ¢ cte.? .
. é-l Fa*u>t to manta* a .a>a Lm-teo Stairt Coast
jcara *'tt cats un>«*ied c-qtt :ente co.er*g me
watc*t o' me com nimcn me state ¢ ot a toente was

K ,

w »Ynen re OCa*d fr g j any ce*acn rvas commuted
any act tet tssm <ntwotecton 11| tmay enter an c*o«’
mocvng €re ct rrctt ¢t me tc-ow-ng penanes

tat Retutng to certty to tne cccattmertanact <a
‘cn lor »c*nte ct CfTMcat-on _

(0)  werO»rvg Ct twtcencng me i<ente Ct CftM*
cate
(C) Pestrc?*g me c'actce o» me ><M’ot

10) moctng an aomn.si‘at.e tne not to frceed
$1000 tor eacn count cr separate cttente

let “tmnga'ecrmena

it| m* rented ttal* c*ot cr cc*H<catto
Jeco. ¢ cton crsca’cn ter wen ce'*cd ct tme ana
v«O*t to wen eonotont at me eca’d mar specm
ncva«g Owtret *n>ted to fequ*-r*(l; re ©ottovuOm*
*0 treatment tuOmt to rre«am.rat.on c» unae'gc a
compete erwea exarn*nai*Dn o

ire eca*omatnotrestate ire <ittw ctcw*

caee ot a ttate ©'Ct ct oecuty Onc* ct cause a '<c*ns# ¢
ce«ttease to c* Mwed to a’certem wnem i na» ceir
mneo to ¢* uroua'tea uma m* &aa*d «starred mat

tuen certcnratcorded ~m attre i«'*t and csne
tent tet *orm «ame trai etc«' and trat twen person t

caoac* ¢c*u'r* engegng mecac:>cc ctoiotrg
tat tnany lyty m w O »c'*gn moAq tMH
mat an inOrCuf *04nj a ttats cnct t

‘Ctntecr '3ec*utrC"0t »c«H«<ace ten.qaoed ncreci
rg wnetrer moH>eme“tc* me *etter nct cut ot me Oct
ctnv>y~*«t  com c'C*vevt, to a o»c* er »n» eme*
morement unde*t4»en n tu«tnerance Ot r't C-tOt'n]
Vet luecn novdlJi t coerasre uMH' "*e a-mort,
MM ttate >cente cr cem t-cate ano # accountaoe to
me cca'd +» »» atan%.

I 1 LIS t-8 «o o o -t o e
[drfl iT1* ey woe
et WYl s ow M om ke
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310 lit  Marine incident rcportt —Eacn ccnuion
MQunong itranoma ¢’ omer manne cef'i tuttaTted or
‘Jutea cv . .esse on wn>n mere wat cmp<oyca a
centcd ttate ¢ >ot cr cert>i cated cccuty ¢ ot tnan ce
mocrted to me ctt ce ct me coatd or tne Cioimq contmt
antwin n40 hours ct meccct/rence inaddit cn. a writ
len reocrt snan ce tucm tied to tne dcoaMment on
‘ormtand m me manner e'eter ted Cy me oooartment
mintft 7 day* ct tne occurrence now*y«r ar* ma/ne
eiooent nvomng 5 socage COttutOn cnyt<ai Iftwry
or ccam tna-i c€ rccc'tco to me Doaro ¢r me o otm
contmtint oy te'ecrpne or tcHtqram *>m>n 24 nours o
tncoccurrence m add ten to tucm.iton ot me requred

WEtten record, oy, v i qix ey :
SRR SR X i A B G 8 A
1)c))>'-7<|/()£)u" LI e Catiy ol o kSl P

310.1115 Ond(1c electronic navigation protection
equipment: duty ol oitoi

Hi IVnen a“c cted .ette* cattet v*ce' a C'dge
xatco nanarcc’ »meaccoacnettoaryect ct
itr<tt a-0 w”eneectrpnc “4|'9atcnprctect>cneouo
Ment.1a.a acc tsmeCut*c¥mec ctorcc't-*catrd
‘eout* ¢ ot onccra tc ute me eectren-c '.avaaton
Protect ch eqwerre-t tme eectrcna rav-gAton pro
ecton equpmeni :an ce uthed cr** -n cMwcim
witna conaoe ctr-ct v_oe»<et ccated cm ccard me
¢ oted .cue- tmmereiContO«tyotmecot to crrvg
such cev-<e ¢*acrxtt cn coa'd meo-cted vetse< an
0 ferre.e twcndcto.c%):* cde.ces ucon ccmoeten ct
rhjcutcl acoa'd me Oreted «im<

tZC) mme event mat a?‘y eect'onc rav*gat'On Prwec
ton e(m pment c¢r ptac ¢ cev<e allocated win tucn
*qu pment, maitorctgni durm'g me approacn ot a
©O«oteo v«ii«itoacos* t"« croge >not **Qe
t'om a oitanoe ct at ait 2 m*es f'om me Onoted »*|
ter tp«c,Ct tnaa net tranyt me @ oge ano inaj ta*e
any prudent acton |.adgv tc a»od sucn t'anvt .
Wlllwl,l « 1 ubmi e« > rm.-Ww«it

310 121 Bitnrwat Met totKtm et and certif<at#i
ere ocpa'm-r>n| via«aitena.nd went CenrvaMr hem
eac* ‘centeo star* Dwot and eac* ten *ca'ca stoute
Onota 'ce -at toe*ceeo S2C0 n t** caie o<a km im
state Onet C' JtOO n me cave c<a ce*t'cateo deouty
©<.<(()<twluc|n/~3*!*\t/oe,pe. ve*g.Cv me CCald s i o o pi

|trh 1EEEE 'j*Fl*’n‘-ne-ﬁl*w-vu

310131 Atietimeni ol ?_ergentage ot gton p**o-
age— Tre oecatmen* t«a« atiell me 'secenieo t-ase
c«ne. « m* 'etcectve cOt* ct me itate a ce'certage
31tn* 5*0i» *Tcwn« o» O«otage eamed Or wen Oncet
durng eacn yea* »n<* percentage w'ce enaC'vre-0
cymeOca'drotfoeiceed7c*rcé” toce cadvMome
Pyoteii‘crai Peg,atOn Truit Fund Oy tucn G«w at
iwen tyre and *nwen manner ai me coa'd preic*eet
orat.itet*crm <tn*icp>co’e*ent Act Tmm *xa
*ecorot ct a« © *ot» ano oecuty Onet >eet*ntho Oeotage
a'tt.te:tt;audiCyme M to Gen#*** Treoeod!
mem mas Oy rye tet a Orocediy# tor >*nfrng me
amount ot p 0tage at eacn Ocrt and may envge com
*otre arc'X'a'e port tme port oset not com©-* w-m
wen cxedtto

6*3
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310.141 v»Hfu subicct to pilotage —

(1) ah vesse; caccot rise's demoted Cy me
aw* ot tne un.tca States cr crawmg i«ss ran
Tfeat ct water s-aa riavo a "rnnsca state o ot w ccrt.ti
calea ceouty 0 otcn coara to ¢ rect me movements ot
me vessel wnen entering ¢+ eavng peas of this stale
0* wnen «.neerv»aa upon m# navtgaoc v»al«rs ct me
bays itvi naroc'S ana cart* ct mis state c«cept

at When 00C»ng cr uncociung. cr _

(0) Whenme.ng aDO-jt within a V"-t>yarO or moving
celween a sr-Cia*o ana acenn crs o arectty adjacent
to the v+ & fva _

(?) Aressei socc*ing cr unoac* ng wren tugs am
assrstng me vetie; « ¢ cse c*o»"T*ty to me ooc* wan
tne vessel unoe* *-e a 'ect cn cr c.intro* ot me mastc*
aoc«jng rraste* tented state ¢ ct Cx cerHwcaic3 cco
uty ¢ ct a me .esi«> met s CCC*rvj cr unooc»*vj «s
unoer me a rect ;n cr cc't'o* ct me master cr eoc«rvj
mailer exn 0 *ectcn cr centre* must ra,e oeen dew
#ea them me *<enved sta’e o<ct cr ce *nme c'txess
at fceng_cewe*ec to me censed state ovji

3) iy ;;maneo « m** section tm i ce con
strued to ceny me servces o» a Kensed state ¢,0i to

* ! fi * ks
B

310.143 Pilpgjqe at St. Marys Entrance —Tne
ex3’sattoiedioatE noa wintre
0]

BHOCI’&S’%OJ%I’U#*. a ne
aNot 9 “eyeqdaa didae
sami tQUIEEetd S
*e@aagH rae ne Wt

5
%GTTUJHGLII‘::%I’T@‘JTU’THEC'C Sopidenggsyce
*Wiehejor« 11 (i'un

3101M Ciemotion trom O'lotege —i.nrteo Ctatet
*esses **eeje-c*.e3 rom f« c'Cv-i"cns c<m.s c~ao
texehi® farsting* c*vate Channel Dyrf m*r»ed
taneo anacenttcmeafcr cne. ***, t*a«« &* a OWC*C Ut'
' *0>me $Se CVocse dtm en| ma«]!km rl ana
H > < T%1 1
Ingiy 78 P S 70 4 SENSERAERE Ot

0 Oates, ¢t Damage — ,
N e e
s%ﬁra'&le LGN €Ik Le0, 0 clb
g iTne | g0 »@on G ] orfasSten* of
P T

LI

1 1
) 1eDca’s sgra-e3t* eceneMoedmsc*'a0
eY5'i ft %t* “ret »tft]* *: ce c*a'r3 c.
Kenies ti*te cc«t a*a :en*eatea aec*fr c-ncrt ane*
aherrg r*g cvtwam *3 tne aamrstwaS'.e P*ixeQi/e
Act Sucnreyng vrai tt *»<jat me pen a**a a"ec'e3
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ryacroocsca rate c-aroo uness a'i cart ¢s to me era
cosea c~an?o censent to me nearing ccng nca at
anomer ccaton i"e rates ot o 'otagc m effect m me
cons ntre state cn tre effective oare ol mis act snai
ce cc ectc e ana entcrceaotc until tne ccard I «es ot
'rrent rates ct c-'Otage as crcv-aea in tnit chai'ter m
a00't'Cn to any omer notice fCQu rements imDO*ea o,
*aw tre ooara snai provac notice ot a neanng 0 con
's0er cnanges mrates 0> ¢ lotage lor a cjmeu'ar port try
putjrisn rig SuCn ro;<e in a nee>soaocr of gencr 1ercu
at>on m me aitcctca port area ana ma”ng sucn not<e
to eacn person cr crgarviatsen »*n<n nas rcauestea
sOvance notice ¢> me c'occeo ngs ot me ooara Sucn
cutxcaticn ana n-ai.ng cl notice Snan occur at 'east u
Oays Cr<* to me -eann%

Tre ooara snan not consOer an apo'cat'On tor a
cnange >nrates u'ess sucn acc cat'On 15acccmpar.ieg
Bv a rnan; *1 statement "CiuO/vj a statement ct croft
rr toss ana a oaance sreet prepared Cvacertf«3 c.o
¢ accountant c*eca»e3 at tne e»o«n*e ct me P ot cr
prots suOtMtvyj me acc cat*cn

lat niingTa*es c*t otagc c-u*suant to sucsecten
r*).me PC4'3 s*a' g .e Cue rega’d fo me tcaro™ ng fac

tors .

tai Lcrgm rettcrnjge. grpsstennage aeaane<;rt
tonnage +eee0a’s are’nt aco.e me natenre ana
anF cme» ¢ -nelsons ct tre vesse $to ce proma

ot T-e O'aft cf tn* .esse s toce protea

tc) Tr* sue. «ct ana eemana for p.iotage ser

vet

(03 T-e CuO C ntt-»tt « mae*tarvng «ffc*nt re*
acre and safe ¢ stage .'v Ci _

tel Offer inters reevant to tre oeterrnyiaton c*
reascnao* ana r.st rates nauCrvjany comé&naton c*

* *
il S L
TR AT r,ﬂl

310 161 Piotng wtnout a fccense: penattres -
it) an» ,c.a n'o-snota cenvea state ¢ ot c*
ace'tfcvea itr.tr r'Ot ana **c arecis t*e move
cfa.esse*cnnncna Kmsea state p«ot o* cert
ratea cep.trp'f t'eo.reo isguity o*cotnq *>tnout
a'<e-se *wce*scn p.ctrvg »tro.t a »<en*e *s Quitr
3*amsae'reancr c*re second ceg*ee ovsrao# as
provae-d n* r?S062 crs 775C8
171 inao?ten to cr * teu c* me cenafr c*cvoed
01s"csecton 113 m* ceoartment may tee* me_ynCos*
»CN C« ac.'i cenatr trrough tr* creurt COWt Tr* pH
penatv t-ar ce not ess man liCO and not mo*# m”n
15 0CO 'i* eacn ;* r« Tr# court snai a so a<»ard to
«# p*e.aingpatr cou*t costs anareascnap# attpnev
reesana «re ti*"I're oeMimef'tctih i *nirivo
ahagd reasyaci* costs c« mrestigason
t»# Tttte ana -tt c*»ne» Sna« ce cPrgated to
car tothe "cented t*fe p«ott at tr* pen «*#.# tri vo
ar«n e> (»csection(itoccvfto mepic<age rate mn<n
*0. 3 em#*v*ite ** g reen acc <caoe ana tm#pno»t
nvaappt *%,* *esort fo egal actcn to ootan a wxg
-egd nse'eée)i’*#fourté*va as0 a<*ar§ tomefgi.a*
-0 pvtr all,spy and reascrsaoe aferrer feers
werd Ve TLTF E7E,S e d
SIS N Sl oo | LenW]

.
¢« *oo
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310,171  Pilots may inco_rf)orate themselves. —Any

one of more licensed state pilots may incorporate m the

mannrprpvfdedynderc ter 607, o cnapter 621

i '»I’|IS»V' | gj*g A EE R » 510
I-*a '

. o'  FElll 0 >
[-vr my »

310.181 Corporate pow ers—aii tno ngnts powers
and liabilities centered or imposed by me laws ol Fior
aa rcialing lo corporations lor [Jr0|l'[ organized under
Chagter 607 cr under cnaptcr tC6 Cclore January L
1976. or 10 corporations organized under cnaoicr 621
snan apply to corporations organized pursuant lo s
FOML £ T AT ML LA ey oy

o] ofit { 2{ 17°0-]7<Cad 2 11n *%o%y w S i )y
; ttyrvw | J‘«i J y
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310.185 Rulemaking.—

H) Tr-o ooard snan rave me cower to aaopl ru'os
necessary lo me pra\;isions ol this act. in conformance
wii tno provisions O Chapter 120

(2) Tne secretary ol me department is deemed to be
a person substantially alleclcd by a rule or proposed
iuio lor me purpose ol seeking an administrative deter-
mmation ol me invalidity ol sucn ru:e or prcoosed ruc
The secretary may seen sucn administrative actcrmina-
l,on ol me invalidity ol any ru'« cr proposed rule on me
ground mat it <san invalid o«ercise ol delegated legisla-

tive auinonly or an due restrict on ol competition, pur

M Ut |18 0% vl 111" ev-uiiw
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Captain Michael C Spence
3736 Justice Court
PO Box 7981
Ketchikan,
Alaska 99901
Senator Loren Leman
Chairman,
Senate Resources Committee
Alaska Legislature

Juneau,
Alaska 99811

April 12.1995

BY TELEFAX

Dear Senator Leman,

As you are aware, the legislative committees hearing Marine Pilotage bills
this session have heard much regarding the issue of competition in pilotage.
Adding to this debate, an anticompetitive paper written by Mr. Brad Pierce of
the 0O M B has been widely circulated tomembers of this legislature.

I believe the attached three letters from pilots in the states of Hawaii, Oregon,
and New York, written in response to the Pierce paper, should be admitted
into the record also, 6ince they shed some light on the issue of competitive
pilotage as itoccurs in other states.

While the Pierce paper offers little in the way of explaining itsmethodology,
my inquiries reveal that it iggrossly inaccurate on the facts that arc offered.
Neither the U.S. Coast Guard, nor the National Transportation Safety Board,
nor the State of Alaska, have issued any findings that the grounding of the
Nieuw Amsterdam was inany way affected by competitive pilotage. The
NTSB isnot planning any hearings, as Mr Pierce contends, on the "pilotage
situation in Alaska”. Neither Hawaii, Oregon or any other maritime state
have issued a finding that competition isharmful to safe pilotage.
Competition in other maritime states in this nation and worldwide is
increasing, not decreasing, as regulatory bodies discover that their isno
adverse safety impact from this competition. The few regulatory bodies
which have enacted tighter schemes of economic regulation, such as in
Florida, have done so not because of a safety factors, but because the pilots had
already formed themselves into monopolistic structures, and the legislature
would be hard pressed to fone them into competition, as had been suggested
by the Florida Auditor. Mr. Pierce"sanalogy of Marine Pilotage with public
utilities, which require economic regulation as monopolies, is ironic, since in

‘95
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recent years public utilities nationwide either have been or are being
deregulated in response to findings that those monopolies offer little benefit
to the public. In the case of transportation industries, ithas been well
established by most scientificanalyses that safety has |mpr0V9d with
economic deregulation. The few nationswhich still maintain statc-
sanclioned monopolies in aviation arc now noted for having the worst safely
records on the planet.

Contrary to Mr. Pierce"s assertion, training requirements in Southeastern
Alaska arc many times more stringent than they were during the period of
monopoly in the late seventies and early eighties. They arenow more
stringent than most pilotage areas in the country. Accidents have been
reduced, and most importantly, accountability is being increased. The
reforms which have occurred in marine pilotage in Alaska during the past
five years arc largely due to the increased competition which has occurred.

As you ponder the merits of this pilotage legislation, please consider whether
itiswise touse anineteenth century model to set regulatory policy for the
twentyfirst. The economic regulation of pilotage isburdensome, costly, and
inefficient. liconomic or legal protectionism for the dominant pilot groups in
the state docs not serve the public safety or commerce.

attachments (3):

letters Capt, Bcttinclli, New York
Capt. LePcndu, Hawaii
CaplL Nichols, Oregon
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Representative Gail Phillips
Speaker of the House

Alaska House of Representatives
Alaska State Capitol

Juneau, Alaska 99810-1182

]
\ Re: Document, “AlaskaMarine Pilotage System Revisited”” (Pierce 1994) . 1 1

v*

<. =Dear Representative Phillips;

JVWV*,

Iwish to comment on a recent paper entitled “Alaska Marine Pilotage System Revisited””
issioner of Commerce and Economic Development.

Government to 1«V?;3fr i&;
ceope

pilot vessels in all seven commercial, harbors inthe State ofHawaii. | have been a State
ilot for, 11 years and Federal licensed pilot for 20 years.

ot tciaweFT o
“ tAy } - There are inaccuracies in the paper particularly on the issue of regulation of pilotage in
Hawaii. Multiple pilot groups have existed inHawaii and competed since 1984 without

any adverse effects on safety. 1 can assure you that competition inHawaii isalive and

healthy.

11 ==\,

%o
?2fl-HISTORY :

1985... Board of Pilot Commissioners wiu decommissioned by the legislature on grounds %._;
“ that, “The Board Actions Furthered the Financial Interests of the Cicensed Pilots

and Not Those of the State.” (Legislative Audit 1985)

1989... Director of the Department ofCommerce and Consumer Affairs changed the
Rules ofPilotage to make the word “&ssociation”’plural to “associations”’to
recognize the existence ofdual pilot associations working within the State.

* % %! ‘

1990... Legislature again refused to establish a Pilot Commission based on its findings
that, “the Department ofCommerce and Consumer Affairs has improved the
regulation of pilotage. ® (Legislative Audit 1990)

1991... Failed... proposed legislation by a pilot association to establish by law only one
pilot association, a monopoly. The Bill received no support from industry and died.

Hawaii State Pilots + Pier 32+ Honolulu. HI1 96817 + Ph: (808) 225-8554



509 PO5 APR 12 *95 12:46

Representative Gail Phillip*
; February 16.1995
~Page2 =

] 'f%’f| “ '*i"*vo g **
7 < 1991... Continued.
" in3 » e
Those opposing the Bill were the Buljctor of the Department ofCommerce and
Consumer Affairs, Deputy Directoji<if the Department of Transportation,
numerous shippingagend”-XwgPost eamp”™nics, Harbor users, and even

. private individuals® iv i m v . y WKXI e
Under o
associations xtd to undergo
stringent exa fyhdalory training
period of 1 "asa\ort pilot.
ot
* ILknowo ion for
. * -pilotage
1
- !%standard

4M c / v tQ
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INTERPORT PILOTS AGE\CY, inc. kkt ugnuoutw, k j ema-oas*

VAX (501)717-841*

W
April J. 1995
- - ' V *
Board of Marina Pilots
Division of Occupational Licensing
Dept of Commerce and
. *A ’Q
Economic Development
PQ Bx 11086 -
Juneau, Alaska 99811-0806 £

Dear Siis:

A colleague of mine, Capt Michael Spence, has requested that | write to inform the Board of
Marino Pilots about the competitive state pilotage scheme which presently exists inLong

Island Sound.

[

There are presently four groups which compete inLong Iclond Sound for atata work.
Interport ii ono of these four groups. Our pilots, as well as the pilots in two other smillcr >
groups, are licensed solely by tho state of Connecticut The forth group, Sound Pilots, is >.
comprised of pilots from Northeast Marine Pilots and Sandy Hook Pilots. The pilots working
in the Sound Pilots group are licensed by both Connecticut and New York. Presently, all four
groups operate independently of each other. Pilot work is sofidtnd from ship owners & v ™.
agantc. Bach group does itsown billing and dispatching, and operate* it3own equipment
The states fix tho rates that are charged by die pilots. This is done in legislation by New
York. The rates art sat in regulation by Connecticut. The rates are the same regardless of 4
which state pilot is taken. In addition, both Connecticut and New York ragulate safety and
licensing standards for the pilots.

* . L J L_J

~-Throughout most of itshistory. Long Island Sound has had competitive piloting. New York 8 *

. jurisdiction over the sound. As such, the state, and the pilots it licenses, bid some catching .!

history of regulating pilotage in tha sound is relttivaly young. New York did not begin
regulating these waieri until 1973. Connecticut”s history of regulating pilotage in Long island
Sound 1is even younger. Until recently Connecticut was only concerned with pilots in the ;S
ports of Bridgeport, Naw Haven and New London, leaving regulation of the sound toNew

York. Itwas not until tha lata 1980"s that Connecticut begin to exercise concurrent
1

up to do on tha regulatory front This challenge has been met so as to provide for strict
regulation by both states. Kecent pilot boat regulations proposed in Connecticut are even
more strict than New York. |Id addition, the pilot commissions of oach state have begun to
meat regularly in order to provide for consistent regulation of these waters.

Tile* Sir*iti Sin*t if

Nnr Ter*: Long UlaU Sound. rhILalrIpH* Saltimt
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UU b|VL|W|nU rnn nu. ouihuucoii wt/

Long Island Sound pilotage cont*
1 o -2- O
W o f
1 *s a business which needs to be callefully regulated due to its impact on public safety,
the environment, end the oconomy. Connochcut isquickly approaching the ideal pilot t'
T;V,. t®fiulatory scheme by allowing competition \wdnh & highly regulated environment When a".
regulatory body sets high licensing and safety” standards, and also sets the rates, the only thing
left for which the pilots can corapeta is quality of service. In this scheme the pilots become
far more strict with themselves than the state. Since tbe customer ispaying die tame rale
regardless of the group he uses that customer will Insist on using tha beet pilots available. '/ .
The customer wants the most for his money. The Individual pilot groups must respond and~Sr V\
the bast pilots they can or risk losing tha businccs to a competitor. Ifall tha
maintain die same high q,dllypldSa G.HUTHWHI generally [tthe V\ﬂklﬂ(]’CE‘iD
maintain competition and his ability to hava a choice. Other regulatory problems, auoh as
«nany pilots fbr an area and die incessant rate increases which characterize the SDA
schema, are ahiont in Long Island Sound. Tha quality of tho pilotage ia evidenced by the

lack |rmH'Sin the area.
, >_>. . A N

/=The monopolistic system of regulating pilots is an anachronism that should be abandoned. Its

Capt Louis Bcttinelii
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Frofrt PHONE No. i Dec. 02 1993

LEWE A CLARK PILOTAGE, INC,
P.O. BOX 957
KALAMA, WASHINGTON 98(525
PHONE: (205) 673-2277

FEBRUARY 3, 1995

Representative Gall P hillip*
Speaker of Houau

Alaska Houoe of Repreeentativoo
Alaska State Capitol

Juneau, Alaska 99810

Doar Representative P hillipo;

"l have been aukod by one of my fellow colleagues in the

Alack* state Pilotage system to oomment on a recent paper

released to the Alaska Governors office and the Alaska

elegislature* by the former Commiseicner of Commerce. Thie

papor ie entitled "ALASKA'B MARINE PILOTAGE SYSTEM
REVISITED" (Pierce 1994)

I am an active Oregon State Pilot licenced by the State of
Oregon and the Federal Government to Pilot Vessels on the

Columbia River. My state license has been in effect for 21
years and ay federal liconee for 31 yearse
Although | sailed Alaska waters for several years | cannot

oommont on tho opiniono of tho author regarding Alaska
Pilotdyvf | can however tell you that hla information

pilotage on their grounds.

ie
inaccurate as to some of the other States regulation of

/ In 1989, LEWIS & CLARKS PILOTAGE INC, was formed to pilot
Vessels on the Columbia River in direct competition vith tho

val hlluu pilul«yM y«uup uti Lliw gjtuuadw, tlie teuultu tu

date

have not had any adveree safety conaequencea. | am familiar
with some of the other states that have dual pilotage on
the same grounds and am not aware of any evidence that a

competitive sysLem has led to lower the standards of aafety

in any of tho other otaton.

ARK D. NICHOLS

‘95 12M8
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Ragion 1: Southeast
Southeast Alasna Pilot
Association. Ketchikan

* 21 full-time pilots

+ Si* associate members
+One trainee

Alaska Coastwise Pilot
Association Ketchikan

* 11 full time Dilots

+ Si* assoc ate members
+ Three trainees

Ragion 2: Southcentral

Southwest Alaska Pilot Association ana Dispatching
Ser\-iccs. Homerand Valdc:

+ 20 full-time pilots

-Two associate members

ofourtrai nees
Region 3. Western Region 4;
Western Alaska Pilots Association. Dutch Harbor Kuskokwim Rivar

Kusko_kw_im Pilots
Association. Bethel
« Two full-time pilots

«four full-time pilots
+One trainee

Alaska Marine Pilots. Dutch Harhor
« 11 full-time pilots
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Duit? Pearce
TO: ALL LEGISLATORS

PROM : ALASKA STATE IMLOTS ALLIANCE
ALASKA STEAMSHIP ASSOCIATION

RE: MARINE PILOTAGE LEGISLATION
DATE: May 1, 1995

We arc writing this letter to indicate our mutual support of the Rules
Committee CS lor SB 130. This legislation is the result ol extensive
negotiations between pilot associations, the shipping industry, and the
Department of Commerce and Economic Development.

The bill was also improved in the legislative committee process
including language to establish an apprenticeship program which will
assist Alaskans wishing to enter the marine pilotage profession without
compromising high training and experience requirements.

We urge you to adopt this legislation in its current form.
rite Alaska State Pilots Alliance includes the following organizations:

Alaska Coastwise Pilots

Southeast Pilots Association
Southwest Alaska Pilots Association
Alaska Marine Pilots

The Alaska Steamship Association includes the cruise ship industry,
cargo shippers, and petroleum and chemical shippers.

Two pilot associations which arc not members of the Pilots Association,
the Western Alaska Pilots Association and the Kuskokwim Pilots have
also endorsed this bill. The Department of Commerce has also indicated
its strong support of this legislation. We are not aware of anyone in the
private sector who opposes this bill in its present form.

We would appreciate your support of the Rules CS lor SB 130

Joe Kylfc. Representative Eric Eliasscn. President
Alaska Steamship Association Alaska State Pilots Alliance



SOUTHWEST ALASKA PILOTS
ASSOCIATION

T0: ALASKA STATE LEGISLATURE
FROM:  SOUTHWEST ALASKA PILOTS ASSOCIATION

RE: TARIFF SETTING IN MARINE PILOTS LEGISLATION
April 18, 1995

This letter is to clarify the position of of SWAPA regarding the setting of
tariffs in pending marine pilotage legislation.

SWAPA supports bindinP arbitration on tariffs for pilotage regions in
the state which have only one pilot association, if the parties are unable
to reach an agreement t_hrougzh negotiations. 'Phis would allow us to
conduct our business without the government getting involved in the
setting of tariffs.

The board process is well suited to manage licensing issues, as is the
case with other occu_PatlonaI licensing boards. But It is somewhat
cumbersome when it comes to tariff issues and has raised conflict of
interest issues and potential litigation.

If the legislature does charge the board with setting tariffs, we would
prefer @ maximum tariff rather than a fixed tariff in those regions
where there is one pilot association.

Our lobbyist, Paul Fuhs, will be available to provide you with further
|Cnfo_rn}at|on and you can reach him at 790-3030 or find him at the
apital.



W estern Alaska Pilots Association P.O. Box 702 Unalaska. Alaska

Requested Changes to Senate Bill 130 and House Bill 260 = An act relating lo
marine pilots.."

Sec 2. AS 08.62.010 tobo changed as follows:

"It consists of three (two] pilots liconsed under this chapter who have been actively
engaged in piloting vessels subject to this chapter, three (two) industry
representatives, one ftwol public members inaccordance with AS 08.01 025. (and
the commissioner or the commissioner®s designee.)

Rationale: a. increases tho pilot expertise on tho board and provides bettor
representation of pilots across tho state.
maintains parity between pilots and industry
c. relievos the Commissioner of responsibility of sitting on this Board.

Sec 6 AS 08.62.080 (a) to bo changed as follows:

(a) A person may not pilot a vossel subject to this chapter unless the person is
licensed under this chapter, (and isa member of a pilot organization recognized by
the board.)

Rationale: a. Sec. 08.62.175 of this chapter states that pilots "may form
organizations that ask to bo recognized by the board. Sec.
08.62.080 (@) requires such membership. We ask for clanty in the
languago.
b. requiring a pilot to belong to a board approved organization prior to
providing pilotage services effectively reduces the right of a pilot to
competo and isa restraint of freo trade

Sec. 6. AS 08.62.080 (b) to bo changed as follows:

(b) A pilot may (not) bo licensed inmore than one pilotage region at a time. (Doloto
remainder of section.)

Ralionalo: a. allowing cross-regional licensing decreases tho anti competitive
languago in tho act.
b. itwill olimmato tho onus on tho Commissioner todotormmo iland
when a shortage of pilots exists and the attached liability.
c. itwill improvo safoty and access to pilots.

Final noto: Thoso changes may piocipitato tho noed lor othor small changes to
tho bill. Kisour hopo that by identifying somo substantive changos to tho Act that
will alloviato somo of tho discrepancies in its languago that a moro effective pieco
of legislation will bo onoctod.



Senate Bill 130

My name is Peter Lie-Nielsen. 1.m a Juneau. Alaska resident. 1hold an
unlimited pilots "license for the waters of Southeast Alaska and Yakutat. Ilhave
been piloting in Southeast Alaska for 8 years, initially working for Southeast
Alaska Pilots Association, and as a member of Alaska Coastwise Pilots
Association since 1991. Ilarn representing myself only and am not speaking for
anyone else. Because lhave worked for SEAPA and ACPA. Ifeel lam qualified
to address parts OF Senate Bill 130 from a unique perspective.

In 1991 when the Legislature of Alaska provided for competition in marine
pilotinc, I thought thiswas good for Alaska and for marme piloting. Having
observed firsthand the management dynamics of both SEAPA as a guild and
ACPA as an aggressive competitor. Ibelieve there may be certain advantages
to boih methods. However, competition has:

1 SIvrply devided and alienated Southeast pilots as a peer group.

2. Resulted in litigigious actions costing individuals and Alaska (Board of
Marine Pilots) considerable effort, time and expense

3. Increased Alaska (BMP), and pilot license fees.

4 Raised serious concerns and questions about pilot training, pilot
qualifications and rnari > safety issues.

Insummary lbelieve the guild system of pilotage provides for stability, better
trained pilots, more qualified pilots, and keeps safety of lives, vessels, our
shorelines and wildlife foremost [t is in the oest interest of Alaska, her
peoples and marine pilots to encourage tho guild system of pilotage. The true
guild system of pilotage cannot exist in a competitive marketplace.

Competition drives tariffs. A maximum tariff pushes competing pilot
associations into difficult and at time last-minute tariff negotiations with their
principals in order for them to stay in business and insure employment for their
members. Is*common knowledge that tho low bidder in tariffand contract
negotiations usually gets tho business. Therefore, industry is in a favorable
position Alaska 3 public interest should be paramount as regards their water
borne trado and manno pilotage. A state-fixed tariff, periodically revisited by an
appointed rate review commission would bnng structure and stability to a
chaotic situation



TONY KNOWLES, GOVERNOR

DEPARTMENT OF COMMERCE AND o sox
ECONOMIC DEVELOPMENT JUNEAU. ALASKA 99811 0800
PHONE (907) 465-2500
OFFICE OF THE COMMISSIONER FAX (907) 465-5442

April 12, 1995

The Honorable Drue Pearce
President of the Senate
State Japitol

Juneau, AK 99801-1182

Dear Madame President:

Marine pilotage continues to he a controversial subject. Senate Bill (SB) 180
isa hill which extends the Board of Marine Pilots, and contains numerous
housekeeping changes to the Marine Pilotage Act of 1991. These changes
should reduce the litigation surrounding the administration and enforcement
of the marine pilotage system. Therefore. SB 130 will further the state3
interest in preventing the loss of lives and property, and the protection of the
marine environment.

The Department ofCommerce and Economic Development fully supports
SB 130.

Sincerely,
i~l’ 1 l/\ _l

W. Bush
Commissioner

JWB/DT/1t624 .01
041295a

cc: Pat Pourchot, Legislative Director
OlTice of the Governor

The Honorable Gary L. Davis
House of Representatives
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SOUTHWEST JAL<\SKA PJ"QTS"ASSOCIATION

on , mma4m
Homof. AkuAa WOO Fa«. (K7) IJH11*

Honoiable Drue* ftsarce
Senate President.
Alaska State Legislature

March 21,1995

Dear Madame President.

IIiank%/,o_u for?/our strong interest in Alaska's marine Rilotages stem.
,am writing this I?tterto Clarify SWAPA's position with regard fo

egislative proposals.

First, SWAPA supports all the provisions adopted by ASPAand which
are attached to this letter.

In addition, we support the revisions RUt forward by the Knowles

administration with the exreptkm of changes to the minimum

Be uirements f rDePuth/,Marme Pilots which we oppose. We should not
e weakening these reqirements.

On the matter of comt;ﬁulso_rz' arbitration, wesupPo_rt such a system for
those regions where there 15only one pilot association.

We do not supPor_t changing the members;dp of the Board of Marine
Pilots and would_like to See'membership determined bﬁ pilot region and
not by judicial district. ‘We support the requirement that industr
repreSentatives on the Board must be actively working in the trade.

We see the proposal for ending the regional system as proposed by
WAPA as unworkable and against the State’s Interest in safe and .
efficient marine pilotage In Alaska. 1have provided a more detailed
analysis on the importance and practicality of Alaska’s regional pilotage
systém in the attached Status Report.

" ey
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We support the core legislation put forward by ASPA and the
housekeeping measures proposed by the administration. We willmake
ourselves available to testifyduring the legisalative process and our
lobbyist, Paul Fuhs will stay indose toudi withyou tomake sure you
have any information >ou need from us concerning this legislatioa

Again, tlianks for your commitment to safeand dfident marine pilotage
in Alaska. n

Sincerely,

Eric Eliasscn

*OTfiL P .03
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Southeastern Alaska Pilots’ Association ., ., carsion
K P. 0. BOX 6100

L.
<o 1 KETCHIKAN, ALASKA 99901.

March 21, 1995

Senator Drue Pearce
Alaska State Senate
Juneau, Alacka 99801-1182

Dear Senator Pearce:

wo write to provido you with our concorns about the
potential contents of marine pilot legislation that will be
introduced thi3 Gcosion. WC also write to express our plodgo to
work with you to neet the needs of pilots, the shipping industry,
to ensure that the health, safety, and welfare of the Alaska
people are net through tho State’s regulation and oversight of

marine pilots.

jelow we set forth several areas of concern to us.

BOARD OF MARINE PILOTS

The Board ot Marino Pilots (established at as 00.62.010 i3
scheduled to sunset this year, we support a renewal ot tho Board
ar.d the State of Alaska'a regulation and oversight of Alaska
marine pilots by tho Beard. >e also support maintaining the
composition of the Board cf Marine Pilots to reflect the
interests of pilots, industry, ar.d the public.

It is particularly important the voice and interests of the
public, as reflected by public membership on the Board, not be
diluted by increasing the number of members from ether interest

groups. The very reason fcr requiring pilots on vessels is to
protect the health, safety, and welfare of tho public and protect
the marine environment ownc? Dy the public. Maintenance of the

status quo of Board membership furthors this policy.

LIMITATION OF LIABILITY

The liability of marine pilots is presently limited under AS
08.62.165. However, there aro two instances recognized in which
there ia no limitation on liability. One is whoro the pilot is
grossly negligent or guilty cf wilful misconduct. Tho second is



Senator Drue Pearce
March 21. 1995
Pago 2

whore a pilot's error, omission, fault, or neqlect constitutes an
act for which the Board of Marine Pilots imposes a disciplinary
sanction for six reasons set forth in statute. Wa support
amending AS 08.62.155(a)(2) to delete references to as
08.62.150(a)(1), (5), (6), and (7). We support unlimited
liability in those instances in which a pilot is found chemically

impaired or illegally uses, possess, or sells drugs. However,
tha Board may impose a very small sanction in cases involving
minor pilot error, in those cases, the pilot is subject to
unlimited liability. Consequently, punishment could fur exceed
the error. Cases of gross negligence, wilful misconduct, and
drug and alcohol use should not bo shield from unlimited
liability . Other instances should.

PROSPECTIVE PROHIBITION ON LICENSING IN MORS THAN ONE
PILOTAGE REGION

Alaska is divided into five pilotage regions. Alaska law
presently has vague provision placing limitations on the number
of regions in which a pilot may be licensed. AS 08.62.080(b)
presently reads: "A pilot may not be licensed in more than one
pilotage region at one time, unless the board determines that it
i3 in the best interests of the state to license pilots for parts
of more than one pilotage region." This language has led to
unproductive tussles on the Board and within the marine pilot
industry over what constitutes the "best interests” of the state.

A solution that is in the best interests of the state is to
flatly prohibit licensure in more than one pilotage region unless
there is an emergency. We support amending AS 08.62.080(b) to

read:

(b) A pilot shall not be licensed in more than one
pilotage region.
2. The Board may issue temporary licenses to pilots

in more than cne region if it makes a finding of
an emergency shortage in the number of pilots

licensed in a region.
3. Tho Board shall establish criteria for issuing
temporary licenses under 2 of this section by

regulation.

Since emergencies are rarely found to exist (AS 44.62.270). the
Doard will rarely have to deal with this issue, but will not be
prohibited from dealing with it if necessary.



Senator Druo Pearce
March 21, 1995
Page 3

PRICE MAINTENANCE ANT) ARBITRATION

Before 1991, the Board had always set the tariffs that
pilots could charge, and rogulated tho income of pilots by

regulating the tariff, in 1991, the Legislature amended tho
Marine Pilot Act, in part, to promote competition in tho marine
pilot industry. As part of the state's deregulation of marine

pilotage, the Legislature sunset the authority of the Marine
Pilot Board to regulate tariffs. AS 08.62.045, which gave the
Board the authority to set maximum tariffs, sunset in 1994.

Regional pilot associations now compete for contracts with
vessels to provide pilotage services, while some pilots believe
that competition is harmful and some do not, the system that the
Legislature has given pilots is a competitive one and until that
changes, pilot groups that do compete must not be prevontod from

doing so.

Language that would require binding arbitration of pilotage
fees would be a 3erious infringement on pilot's ability to
compete tor work. No other industry in the state has such a
state mandated arbitration requirement. Apparently, the thinking
of those promoting binding arbitration is that pilots are
'gouging' vecccls that arc required to use pilots. However, new
that there is no economic regulation of pilotage tariffs, those
that would promote, or indicate, that pilots overcharge for
pilotage, have the burden of proving that price gouging exists,
in the Southeast Alaska pilotage region, where there is
competition between pilot associations, there is no evidence of
price gouging, the prico for pilotage has not approached the
maximum tariff thut was formally set by the Board (if that can be
used os I benchmark), and an adequate supply of pilots ha3 been
available. There has been no artificial shortage of pilots
bocauso the vessels were not paying enough.

Our Association presently has contracts with vessels
companies to provide pilotage services. These contracts contain
procedures for resolving price disputes. These procedures have
been worked out between fully informed parties in an arm's length
transaction. Thus, there is a mechanism within the scope of the
contracts that our pilot association has with vessel companios to
deal with situations with overcharging if the vessel company

thinks that what is happening. Moreover, the companies and our
association forged these agreements in the contoxt of competitive
pilotago. If the company did not like our contract texm3. they

could go to another association.
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Senator Drue Pearce
March 21, 1995
Pago 4

Shipping companies should not worry about price gouging

because with competition, if a vessel doea not like the price
quoted by the association, the vessel can go to another
association. If that association charges the same price, then
that price is the market price for pilotage. The antitrust laws

prevent collusion between competitors so if the vessel pays the
amount and believes there has been collusion between pilot
organizations on price, the vessel’'s owner can sue in antitrust
court, prove its case, and get treble damages and its attorneys
foes to prevent that collusion and be compensated for the
antitrust behavior.

There is an additional reason for not legislatively imposing
binding arbitration or a maximum on the tariffs that a pilot
organization car. charge in those regions that have competition.
Those promoting further economic regulation of pilots would
require the Board of Marine Pilots to deal with economic matters.
The logical agency to deal with disputes arising under any
economic regulation provision would be the Board cf Marine

Pilots. Clearly it is not a function of the Board to deal with
the economic matters such as binding arbitration. The increased
oversight and the increased disputes that will inevitably arise
because of that oversight will increase the Board's activities,
its functions, and litigation involving the Board. This is not
in the State's or pilots' interests.

It is indeed curious that shipping companies seek to impose
a mechanism to prevent high prices in the absence of any
information that the price of pilotage is too high. It is all
the more curious that those interests promoting economic
regulation of pilots are not subject to any economic regulation
by the State whatsoever. No arbitration mechanism or "price cap"
suggested by the shipping industry exists to force chipping
companies to pay higher prices for pilotage, or forces them into
binding arbitration if the price pilots want them to pay for
services is too low, or if the public does not like the price of
a ticket on a cruiso ship, or the amount charges to ship goods.
Nor is this pilot association suggesting one.

Legislation that would force binding arbitration over the

price charged by pilots will lead to supervision of pilot
associations by the State ar.d remove pilot organizationo from the
competitive market. If the goal of Alaska's Marino Pilot Act is

competition, then binding arbitration over tariffs thwarts that
goal.



rv

2 1 - *3 TUE I' T :03 O E « PI1EUTS

Senator Druu Pearce
March 21, 1995
Pago 5

If economic regulation of pilotage is a legislative
objective, then the State Legislature must not go half way down
tho regulatory path. It must either allow pilots to compete in
the competitive world that the Marine Pilot Act requires, or tho

State must actively and thoroughly regulate pilots. That
regulation mu t be active, clear and comprehensive and regulate
tariff, incor j, licensing, discipline, sanctions, and all
pilotage disputes.

CONCLUSION 9

Southeastern Alaska Pilots’ Association supports the Alaska
State Pilot3 Alliance position set forth in its letter dated
February 22, 1995. In addition, there arc other matters that we
look forward to talking with you about Guch as our association's
private, long-standing efforts to promote local young peoples
interest in becoming pilots by sponsoring a scholarship program
in local high schools and promoting ties betwenn the University
of Alaska Southeast and several Maritime Academys. Also we aro
concerned about policing our own pilots and the tremendous
liability involved as it concerns "probable cause" drug and
alcohol testing. These and ocher matters should be aired at

appropriate committee hearings.

It is inevitable that any legislation dealing with pilotage
consideration by all those affected. Again, wo

w ill need careful
relating to

look forward to working with you on legislation
marine pilots.

Very truly yours.

President
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March 22, 1995

From: ALASKA MARINE PILOTS ASSOCIATION

Subject: Position paper regaramg S.B. 130

The Memoership of Alaska Marme Pilots has reviewed Senate bill No. 130 and submits the
following position

W c support the bill in it'sentirety with the following exceptions

Sec. 6 AS 08.62.080 (b):

W e feel that tno intent is good but would liko the following wording added as a safeguard
to the associations in the affected regionl

The temporary licensed pilot will join an associate - fo affected region and abide by
it3 Articles of Assoc otion and its Bylaws.

Sec. 15 AS 08.62 175(c)

(3) If the State intends to continue with a competitive environment, agreements and
contracts should not be mandated by tne legislature but should be dictated by market
forces. Additionally, the provision does not compel the master, owner .operator, or 39ent of
a master, owner or operator of a vessel to enter into an agreement Therefore, pilot
organizations are at a serious negotiating disadvantage

AMP feels that a regulated monopoly isstll in tho States oest interests.

Captain David Sanders Vice President
Alaska Marme PiloB

— l.tr from AMP



Alaska Coustwise Pilots Association
P.0. Box 6337 Murine Pl
1 TomGed§ Avenue OUpalcli Svrvko

IVkpliuiiv. ure J25-7245

~Suite 100
Ketchikan, Alaska 09901 Fnx;  [W7) 247-1568

Morch 22,1995

Senator Loren Loman, Chairman
Senate Resources Committoo

Doar Senator Lemon:

W e are writing this in support of most of tho provisions of S. B. 130 regarding
Marine Pilotogo. Tho amendments suggostod by the Dopartmont ofCommorce
are generally acceptable to us.

Under tho current law, pilotmomboro of tho Board of Marino Pilots ore
seloctod from two judicial districts and SB 130 would amend that procos3 to coloct
pilotmembers from pilotogo regions. The problom Is, thoro are now throo major
pilotage regions In tho state but with only two pilotmembers on tho Board ono of
thoso regionswould always bo oxoludod from representation.

We agree with the above umondmont, but in kooping with an agreement
botweon ourselves, Industry and ASPA inFebruary of this year, we would liko to
see tho board composition increased by one more pilotmcmbor, and accordingly
one more Industry member. This would ensure that all of tho three major regions
In the state are represented by both industry and pilots, Wo are sure itwas not
anyone®s Intention to exclude Southeast Alaska (which has the most vessel
movements of any pilotage region) from having a pilot or industry roprosontntivo
on the Board.

W o quoation whothor or not tho amondmont in Soction 13 iswoll advised,
especially In a region where there Isonly one pilotorganization operating. IF3uch
an organizationwas suspended or rovokod thurowould be no lawful pilotage
service in that region. Ina regionwhere thorowas more than ono pilot
organization there would be a major dlspruptlon of sorvice end a compromiso of
safety.

W e understand that there may be othor legislation coming from the House
suggesting thot pilots and Industry ongago Inbinding arbitration over pricing of
services. Wo are noutral on that Issuo.

Mr from ACPA
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WESTERN ALASKA PILOTS ASSOCIATION
onb fa jii P.O. BOX 792
I>) fat lloo”o UNALASKA, ALASKA 99685
(Oiar'fiJO'tfr UHT,

January 10, 1995

OPEN LETTER TO ALL LEGISLATORS

Marine Pilots don't fly float planes. They offer a valuable
service to ships entering and moving about in Alaskan waters.

Their value stems from two factors:

1. Pilots have extensive knowledge of local waters and the

unique dangers to safe navigation;

2. They are skilled in ship handling under Alaskan

conditions

In order for ships coming to Alaska to have confidence in the

quality of the pilots they engage, the legislature has seen fit to

license pilots. In order for the State to be confident that ships
entering Alaskan waters utilize the services of pilots, the
legislature has made the use of pilots compulsory. All aspects of

pilotage are controlled by AS 08.62 and its detailed articles.

pago 1



The details of regulating marine pilotage are given to tho Board of
Marine Pilots. The Board was sunsetted by the previous legislature

and expires on June 30, 1995.

During the past legislative session a bill was proposed (HB 237)
whichwould have extended the Board's life to June 30, 1997. HB
237 made no other changes in the Statute. The legislature acted

wisely in taking no final action on the bill.

The current statute has gross flaws in it. The manner in which the
Board has administered the statute has led to ill feelings among
pilots and huge legal bills for pilots and the state. The cost of
a pilot's license has jumped from $200. to $3,200. wunder the

statute's provisions.

In short, the flawed current statute needs major modifications if

its designers' goals are to be achieved.

The problems inherent in the current statute stem from several

sources. They are:
1. The make-up of the Board. Out of the seven members of
the board only two are pilots. It is not a board of
marine pilots. Thetwo pilot members are not

representative of the six current pilot organizations in
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tho state. In fact, no pilot member is currently even
licensed in the western region of the state and yet is
responsible for writing and grading the examination a
candidate for a license in the western region is required

to take.

2. The current law is a schizophrenic combination of
favoring monopolistic organizations and yet requiring the
board to act in no way that is anti-competitive. This
split personality coupled with the non-representative
make-up of the board creates what can only be described

as a mess.

3. The current law places on pilots the responsibility to
have ships utilize their services. It is the cart before
the horse. Ships should rightly have the responsibility

to utilize the skills of pilots and make whatever

arrangements are necessary. Pilots should not have the
responsibility to be on call if and when a ship happens
by. The current law is a carry-over of the days before

radio and shipping agents.

Tho flaws of the current law can bo corrected with minimal effort

and disruptive effect on the industry. Most importantly, the

changes will:
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(a)
(b)
(c)

increase the quality of piloting;
reduce tho cost of regulating the profession, and;
reinstate the concepts of free enterprise and competition

and all of their attendant benefits.

The general features of each change in the current law is followed

by tho

law.

page

4

specific language and section of the affected part of the

Reconstitute the make-up of the Board and I|im it its
powers to those necessary for licensing activities. of
the seven members of the board five (5) should be
licensed pilots. Each pilot regionshould berepresented

and no more than one representative should be from any

one pilot organization.

There are currently four regions and SiX pilot

organizations in the state.

The other two members of the board should consist of a
public member and the Commissioner of Commerce and
Economic Development (who oversees all professional

licensing in the state).

Tho powers of tho Board should be limited to its



membership expertise. Namely, the power to sot licensing

standards and the activities involved therewith.

The board should have no powers over the way pilots
conduct their business activities. Nor should it have
the power to decide pilotage waters in which their

service is compulsory. This power should remain with the

legislature.

The board should have no power over the rates (tariff)
the pilots charge for their service. Prices should be

the result of a competitive market place and demand and

supply.

Allow pilots the same rights other professions enjoy.
These are the rights to practice their trade wherever
they are qualified to do so and the right of free

association as with to whom they chose to work.

Currently, pilots are allowed to work in only one region.

Additionally, they must join an existing pilot
organization. Both of these restrictions are uniquely
imposed upon professional pilots. Both restrictions

create additional costs of pilot services and reduce the

quality of their work - i.e. safety.



Tho above changes totho current law can be donoin
either of two ways. One, change the most offensive
clauses. Two, adopta new b ill which eliminates all
of the restrictive language in both statute and the
regulations pertaining thereto. The first option is
most simple and Ileaves the newly constituted board the

work of rewriting the affected regulations.

It is time to move marine pilotage out of the middle
ground which has <created such turmoil and expense. |
encourage you to support the attached changes which
w ill augment the safety of Alaskan waters while

governing pilotage in a sane manner.

Sincoroly,

Bob Boyd, President

Western Alaska Pilot Association



Hoto - Tho underlined wordn within parenthooio oro to bo doleted

from tho current act.

An Act to Amond
AS 08.62.
(Marine Pilots)
and extend tho dato
of termination of

the Hoard of Marino Pilots
INTRODUCTION

Section 1.
(b)(2) it is necessary to givo tho Board of Marine Pilots
(fetﬂw) ntatutory authority (Including the authority to
«»tflbl | ah— cilalAafl- rafllonfl_and_gflxIBun tariffs and ths
authority) to establish critoria for tho training and

licensing of marino pilots.

Soc. 08.62.010. Creation and noaberohip of board.
Thoro is created tho Board of Marine Pilots. It consists of
fivo (lhg) pilots licensed under this chapter who havo boon
actively <c¢cngagod in piloting on vooools subject to this
chaptor, (IKi?_jiaontiLJ2r*anaa«ri_~I_~fiift9la_Oubiec.t_to this

chapter.) ono (Do) public somber in accordance with AS

pago 7



Sec.

Sec.

08.01.025, and, tho commissioner or tho commissioner's
designee. Not moro than ono pilot (and ono agent or manager
shall bo from any ono judicial district) shall be a member of
any ono pilot organization and each pilotage geographical area

shall have at least ono representative on the board.

08.62.040.

(4)(c)(A) (pilotage regions in tho state)

(b) (ncylcw_and-apprQVc the articles. bvlaw3. and rule- of.
pi XQt -gugfinlzation g?)
(7) (aurtlt_a-PllQ-t_Qrganl£fttlpn_ or an individual pilot as
ncgCfISflry to~inplcBont and cnforco this chapter;)
(9)(0)(4) (aUndflrdg.undcr vhich_a_pllot flay,receive a license
Qr_cndgrgcflont.tQ _a license to pilot vessels in moro than
pno_pilotage region.)

(0) Tho board shall conduct its business in a manner which is
in compliance with tho Alaska Ethics Act.

(f) Al examinations which tho board usos in licensing shall

bo objoctivo and writton.

(h)(2) A eandatory (random) drug and alcohol tosting
program for pilots Illconsod under this chapter.
08.62.045 - Pilotago tariffs. DELETE THIS ENTIRE SECTION

(a) Tho board shall adopt by regulation maximum tariffs that
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may bo chargod by pilots for tho provision of specific
pilotage services. The board shall identify those
expenses that aro included in tho tariff. Tn adoDting
maximum tariffs wunder this subsection, tho board shall
take into consideration

(1) reasonable compensation for actual time aboard
a vessel as a pilot and for time engaged in preparing to
provide pilotage services;

(2) differential compensation for seasonal and
weather conditions, risks involved in providing pilotage
service, and overtime;

(3) dispatch expenses, transportation expenses, and
other associated costs directly related to tho provision
of pilotage services;

(4) reasonable overhead expenses that aro necessary
to provide year round pilotage services for tho region;
and

(5) other expenses identified by the board.

A pilot organization recognized by tho board, acting on
behalf of its members nay adopt a new or revised tariff
for provision of pilot services if tho pilot organization
follows tho procedures set out in (¢c) of this section.
Tho tariff adopted under this subsection must include

those expenses idontifiod by tho board under (a) of this



rection, but may not oxcoed tho maximum tariff sot by tho
board. The tariff adopted under this subsection may be

revised annually.

A pilot organization shall send a notice of intent to
adopt a tariff for provision of pilot services to tho
board and publish the notice on at least three days

during a period of 14 consecutive days in a newspaper of

general circulation in the state. The notice of intent
to adopt a tariff shall include a copy of the proposed
tariff, the name and mailing address of the pilot
organization that intends to adopt the tariff, and

statement of the time and place of adoption of the
tariff. A pilot organization may not adopt a tariff
until 30 days have elapsed from tho date of the mailing
of th*» notice of intent to adopt a tariff to tho board or
tho last date of publication of the notice of intent to
adopt a tariff. A tariff may not take effect until 30
days after the tariff is adopted by the pilot

organization.

A pilot organization recognized by the board or a member
of tho pilot organization may not chargo a tariff for the
provision of pilotage services that exceeds tho maximum

tariff set by tho board, that is different from the



tariff adopted by the pilot organization, or that has not

taken effect under (c) of this section.

Sec. 08.62.050 - Marine Pilot Coordinator. DELETE THIS ENTIRE
(a) The department, with the approval of the board, may

hire a marine pilot coordinator who is qualified to
assist the board in administering and enforcing the
provisions of this chapter. The coordinator is in the
partially exempt service under AS 39.25.120.

(b) The person who is hired as coordinator may not
(1) be an active member of a pilot organization in tho
state;
(2) work as a pilot while employed as the coordinator,
except to the extent required by official duties; or
(3) have a financial interest in a pilot organization or
in a pilot vessel or other equipment used by a pilot

organization.

Sec. 08.62.080
(a) A person may not pilot a vessel subject to this chaptor
unless tho person is licensed under this chapte (and is
a. pcinfr(e-.of-.a_pHg.t_Qi:gani3atlon rccQgnjged fry the
board.)
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See.

Sec.

page

(b) (A pilot may not be licensed in more than one pilotage
region at one time, unless the board determines that it
is in the best interest of the state to license pilots

for parts of more than one pilotage region.)

(c) A license issued under this chapter must identify the
specific waterways and ports in each (pilotage
region) geographic pilotage area in which a licensee is
authorized by the board to pilot vessels. The board
shall authorize a licensee to pilot vessels in a
specific waterway or port (in a pilotage region) in any
or all geographic areas upon the licensee satisfying the
training and other requirements required by the board to

pilot vessels in that waterway or port.

08.C-2.090
(a) The board shall *ssue a deputy marine pilot license (for

a marine pilotage region) to a person who

08.62.093

(b) A person who applies for a deputy marine pilot license
under this chapter shall provide proof satisfactory to
the board of any of the following experiences or a

combination thereof:

12



(5) three normal working years as a member of a
professional pilot's organization, during which the
person actively engaged in piloting while holding
at least a license as a master of freight or

towing vessel of not more than 1,600 gross tons.

(c) A person who applies for a deputy marine pilot license
under this section shall possess an endorsement of first
class pilotage on tho person's United States Coast Guard
license without tonnage restrictions for the port,
waterways or geographic area (for the pilotage region)
for which the person seeks the deputy marine pilot

license.

NOTE - this change to (c) directly revokes
12 AAC 56.029 (4) which reads:
Possess a valid deputy marine pilot license without
geographical exclusions in the region for which the

marine pilot license is sought.

Sec. 08.62.100

(a) The board shall issue a marine pilot license (for a

marine pilotage region) to a person who

Sec. 08.62.120
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(4) (A engaged in piloting vessels subject to this chapter
in the marine pilotage areas, or waterways or ports for
which tho license is to bo renewed on a regular basis,
considering the seasonal traffic (during at least 60 days
of each calendar year) in the licensing period
immediately preceding the licensing period for which

renewal is sought, or

Sec 00.62.140 Fees.

The department shall set fees under AS 08.01.063 for
applications, licenses, agent registration,

investigations, (audits, and training.)

Sec. 08.62.163. Pilots as independent contractors. DELETE THIS

ENTIRE SECTION.
(a) Pilots licensed t» '""r this chapter arc independent
contractors and may not be employed as an employee of

the owner or operator of a vessel subject to this

chapter.
(b) The owner or operator of a vessel subject to this

chapter may not employ a person licensed under this

chapter as an employee.

Sec. 08.62.165. DELETE ENTIRE SUB-SECTION.

(a) (2) (The error,.omission, fault, or neglect of the_
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See.

Pilot constitute an act for which tho board shall

impose a disciplinary sanction under AS 08.62.150

2), (3)., 15 b_(61i_(2).3

08.62.175 - Regional marine pilot organizations. DELETE THIS

ENTIRE SECTION

page

(a)

(b)

(c)

15

To the extent permitted under federal and state law,
persons licensed under this chapter may form
organizations of pilots within each pilotage region

established by the board.

the board shall recognize pilot organizations that
satisfy the minimum standards established by the board by

regulation

A pilot organization recognized by the board shall

(1) Promote a safe and reliable system of marine
pilotage for the region in which the organization
is recognized;

(2) provide for the dispatch of pilots who are members
of the organization;

(3) adopt and revise tariffs for the provision of
pilotage services by the members of the

organization;



(4) bo opon to membership by all persons licensed
under this chapter to pilot vessels in the pilotage
region in which the organization is recognized;

(5) operate or participate in a training program for
pilots and deputy pilots that is approved by the
board;

(6) cooperate with and assist the board in implementing
this chapter.

A pilot organization recognized by tho board may not

bigin operating until the articles, bylaws, and rules of

the pilot organization are approved by the board on the
basis of

(1) uniform and nondiscriminatory application of the
articles, bylaws, and rules to marine pilots and
deputy marine pilots licensed under this chapter
and trainees for marine pilot licenses:

(2) compliance with applicable laws; and

(3) effectiveness in
(A) promoting an efficient , reliable, and
professional marine pilotage system in the
region;
(D) maintaining a sufficient number of qualified
pilots available for dispatch to serve the

needs of vessels visiting the region during



each hour of the day and each day of the year
to the extent that it is reasonably possible
given the size of the membership of the pilot
organization;

(©) promoting training programs for marine pilots
and deputy marine pilots that are approved by

the board.

00.62.200. Termination of the board. The board terminates

effective 6/30/98 unless otherwise extended by the legislature.
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SENT BY: 3-29-95 : 5:21PM ; ASHBURN & MASON- 19075866252;« 2/ 3
A shburn an d M ason
LAWVCIIS _
A »CV| VVIONAT COMMOOATink

1130 WCST SIXTH, AVENUE. SUITE 100 TCLCPH_ONE

anchorage . dSKa oosoi-set*

March 29, 1995

ViaTelecopier No .586-6252

Mr. Robert Evans
Juneau. Alaska

Ro: CS for House Bill No. 260
Our File No. 8355.002

Dear Bob:

lhave reviewed the Committee Substitute forHouse Bill No. 260. There are
two separate provisions in the Bill that serve to reinforce tho legal position that a pilot
organization isnot engaging in price-fixingwhen itsets rates tor the services offered by
tho organization®s pilot members.

Section 12 of the Bill amends, in part, AS 08.62.150(a)(0). The Section
clearly implies that a pilot member con charge an amount for pilotage service tliat is the
same as the amount set by the organization of which a pilotisa member. |Indeed, the
Section declares, in effect, that a pilot member must charge the amount set by his
organization.

Section 16 of tho Bill amends, in part, AS 08.62.175(C). Tho Section
declares that a pilot organization shall enter into agreements with vessel operators
concerning the terms c “pilotage service to be provided by its members. Again, the
Section appears to clearly recognize that the pilot organization will bo negotiating and
entenng into price agreements with vessel operators on behalf of the pilot members of
tii0 organization.



BY: 329-95 ; S:22PM ; ASHBURN A MASON- 19075866252;# 3/ 3

Mr. Robert Evans
Page 2
March 29, 1995

Both of these Sections reinforce the language of AS 08.62.045 which
appears to authorize pilot organizations to set rates for itspiiot members. Such statutory

etrengthcns the argument that there is no antitrust violation when a pilot
organization sets rates for itsmember pilots.

Please contact me ifyou have any questions.

Very truly yours,

ASHBURN & MASON

"(h u b 9 (2 (2
Mark E. Ashbunm

MEA:dt

N:\0AT\Q2S5\EVANS.101
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DEPARTMENT OF COMMERCE AND
ECONOMIC DEVELOPMENT
BOARD OF MARINE PILOTS

November 4, 1993

Audit Control Number:

08-1415-94

Division of Legislative Audit

Box 113300, Juneau, Alaska 99811-3300



LEGISLATIVE BUDGET AND AUDIT COMMITTEE
Division of Legislative Audit

P.O. Box 113300
Juneau, AK 99811-3300
(907) 465-3830

FAX (907) 465-2347
November 4, 1903 ( )

Members of the Legislative Budget
and Audit Committee:

In accordance with the provisions of Title 24 of the Alaska Statutes, the attached report is

submitted for your review.

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
BOARD Oi; MARINI; PILOTS

November 4. 1993

Audit Control Number

08-1415-94

The audit reports on whether the Board of Marine Pilots (BMP) should continue its
existence. Currently AS 08.03.010 has BMP scheduled for termination on June 30, 1994.
BMP would be allowed one year in which to conclude its affairs. NVc recommend that the
legislature extend BMP. but remove all powers and duties that make BMP ineffective

because of conflict of interest situations.

The audit was conducted in accordance with generally accepted government auditing
standards. Fieldwork procedures utilized in the course of developing lire findings and
discussion presented in this report are discussed in the Objectives, Scope, and Methodology

section of this report.

Legislative Auditor



TABLE OF CONTENTS

Objectives, Scope, and Methodology ...

Organization and FUNCtion ...

Background Information ..
Report CoNClUSION v

ReCOMMENAALIONS  woovvvovveeeeeeeeesesesssssseessssssssssseness

Analysis 0f PUblic Need s

ADPPENTICES oo

Agency Responses:

Department of Commerceand Economic Development. s

Office of the GOVernor

Legislative Audit's Additional Comments

alaska m n nrauAn»»

DMSON Of UUSIATIVI. Atorr

*5
31
39

41
31
53



OBJECTIVES. SCOPE, AND METHODOLOGY

In accordance with the intent of Titles 24 and 44 of the Alaska Statutes (sunset legislation),
we have reviewed the activities of the Board of Marine Pilots (BMP) to determine if it
should continue in existence. *

Objectives

As required by legislative intent, this report shall be considered during the legislative
oversight function in determining whether BMP should be reestablished. The law currently
specifies that BMP will terminate on June 30, 1994 and will have one year from that date

to conclude its affairs..

Scope and Methodology

Our audit reviewed BMP's implementation of the Marine Pilot Act of 1991 and how
effectively the board exercised its powers and fulfilled its duties as required by that Act. The
policy of the Act is "to prevent the loss of lives mul property, and to protect the marine
environment o f the state by requiring compulsory pilotage on the inland and coastal water
ofand adjacent to the stale.” The Act is foundci an the premise that any type of marine
accident due to pilotage error, while low in probability, would have a serious adverse impact
on the State of Alaska. This places BMP in the often difficult situation of having to strive
for the highest safe.y standards, while developing regulations that encourage a competitive
economic structure. Since House Bill (HB) 237. which would significantly lessen the
competitive aspect of the Marine Pilot Act. was introduced in the first session of the Alaska
State ISth Legislature, we have analyzed how the passage of that bill or a similar one would
affect BMP’s authority.

The scope of our review was limited by the lack of readily available safety performance
measurement data from federal government agencies and the Slate. U.S. Coast Guard, Army
Corp of Engineers and members and staff persons of the National Research Committee
informed us that pertinent safety information for Alaska coastal waters is not current or
readily available for our safely measurement purposes. We found the information does not
Ie?d itself to statistical comparison on safety between federal-licensed and state-licensed
pilots.

During the course of our examination, we reviewed and evaluated the follow ing:
L applicable sections of state and federal aatutes and regulations;

2. interviews with various state employees including staff within the Department of
Commerce and Economic Development, Department of Law. Ombudsman Office.

aiavka mn. uoiunu omun> or iiuuatiw won



12.
13.

14.
15.
16.
17.
18.
19.

Equal Employment Opportunity Office, Human Rights Commission, and Alaska
Public Utility Commission;

interviews with U.S. Coast Guard personnel;

interviews with present and former board members; y
interviews with Alaska pilots, national and local pilot associations;

interviews with National Research Committee members;

minutes of BMP meetings;

director of Occupational Licensing's correspondence files;

BMP licensing examiner's correspondence files:

BMP licensing files;

investigation and litigation files;

office of the Ombudsman closed case file;

budget documents, session laws and other legislative information relating to the
board’s operations;

internal reports and documents prepared by the board:
financial reports from the state accounting system;

Office of the Governor, Boards and Commissions' files;
prior year audit work papers and audit reports;

interviews with Federal Trade Commission employees; and

other documents and interviews as deemed peilincnt.
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ORGANIZATION AND FUNCTION

Chapter 106 SLA 1970, which established the Board of Marine Pilots (BMP), was made
effective May 7. 1970. However, the statutes were significantly changed with the passage
of the Marine Pilot Act of 1991 to broaden BMP's authority. The legislature fell it
necessary to give BMP broad statutory authority, which included establishing pilotage
regions, maximum tariffs, and criteria for the training and licensing of marine pilots. All but
one section of that Ac' went into effect on July 2. 1991. That section, which required a pilot
to be a member of a pilot association, did not go into effect until January 1, 1993. The
policy, findings, and intent of the Marine Pilot Act stated, "It is tltc policy of the state to
prevent the loss of lives and property, and to protect the marine environment of the state by
requiring compulsory pilotage on the inland and coastal water ofand adjacent to the state"

Membership on the hoard

BMP is composed of seven

members. Membership consists of Members of the Board of Marine Pilots
two pilots licensed under the statute

who are actively engaged in that  Cdenn Reed. Assistant Commissioner,
profession, two agents or managers Department of Commerce

0f vessels subject to the statutes, two and Economic Development

public members, and the  Dale Collins. Pilot

commissioner of the Department of  Michael 0'Hara, Pilot
Commerce and Economic Bob Watt, Agent. Chairman
Development or his deS|gnee. All Donna Bumgardner] Agent
members must be residents of  Mark E. Springer, Public Member

Alaska.  Not more than one pilot  john C. Kleppcr. Public Member
member and one agent can be from

the same judicial district (see

Recommendation No. 5). Die public members cannot be engaged in the piloting profession,
have a legal contract with a pilot, or have a direct financial interest in the piloting profession.
Duties of BMP

BMP's statutory responsibilities include:

1 Adopting regulations establishing qualifications of and required training for pilot*, and
providing for examination of pilots.

2. Keeping a register of licensed pilots, licensed depi"y pilots, and agents.

3. Adopting regulations requiring pilotage regions, amount of professional fees,
and criteria to recognize pilot organizations.

l. Making copies of the statute and regulations available upon request.
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5. Reviewing and approving articles, bylaws, and rules of pilot organizations.

6. Auditing a pilot organization or individual pilot as necessary to implement the statute.

7. Reviewing and approving training programs conducted by pilot organizations.

8. Establishing and publishing the dates of future license examinations.

9. Establishing maximum tariffs (set
sidebar to the right) that may be
charged by pilots for the provision
of specific pilotage services.

Duties of the Department of Commerce and
Economic Development

'lhe  Department of Commerce and

ITEMS BMP MUST CONSII ER WHEN

ADOPTING A TARIFF

Alaska Statute 08.62.045 specifies that BMP shall
consider the following when adopting regulations
that set maximum tariffs:

Economic Development (DCED) provides ~ - femondle \fgggegzat;":”ﬁra&r‘]‘at”*f‘(')r“t’:‘rﬁe
admmlstratlve. a_nd m_vestlgatory as_3|stance engaged in preparing to provide pilotage
to BMP. Administrative assistance includes services;
budgetary services and functions such as: - _
collecting fees, maintaining files, receiving 2 d'ffezﬁ”t'a' Com_e“sa“m! LOf S_easolna'dam_'
and issuing application  forms, and e T e e
publishing notice of examinations and PIOVICING PIIOTAQE SeTVICe, dnt overtime,
meetings. On ItS OV\!H Inltlatlve, DCED 3. dispatch cx|>cilscs. transportation expenses,
may conduct an investigation if it appears a and other associated costs directly related
person _haS engaged or is about to engage in lo the provision ol pilotage services;
a practice ov_er which DCED has aUthorIty' 4. reasonable overhead cx|vnses lhal are
DCED hcan |SSU? an grder that the .perso_n necessity to provide year-round pilotage
stop the practice, bring an action In services for the region; ;uul
Superior Court to enjoin the act, examine

5. oilier expenses identified by the board.

the books and records of a person, and issue
subpoenas for the attendance of witnesses
and records.

Marine Pilot Coordinator

The department may hire a Marine Pilot Coordinator, with the approval of BMP. to assist
the board in fulfilling its statutory duties. The Marine Pilot Coordinator cannot work as a
pilot, be an active member of a pilot association, or have a financial interest in a pilot

association or the equipment that it uses.
Role of pilot associations

Pilots usually form associations to provide service to the shipping industry. Pilot
associations offer centralized dispatch of services to industry through its pilot members. The
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associations either own pilot boats, or have agents whom make arrangements for pilot boats,
to carry pilots to and from vessels. Pilot associations sponsor candidates by providing access
to a training officer and vessels with which the association or their agent has a contract. The
pilot fees are collected by the association and pilots receive a portion of the revenue

collected.

BMP has established four pilotage regions in the State of Alaska and has recognized six pilot

associations.

Region

Southeast

Western

Southcentral

Kuskokwim
River

Association

Southeast Alask: “'Mot
Association

Alaska Coastwise Pilot
Association

Western Alaska Pilots Association
Alaska Marine Pilots

Southwest Alaska Pilot
Association and Dispatching
Services

Kuskokwim Pilots Association

Ataik A StAM ticisia ikl

No. of No. of No. of
Full-Time Associate  Trainees
Members  Members

20 10 3
1 6 5
4 - -

11 - -

20 n 4
2 1 -
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BACKGROUND INFORMATION

Piloting is the act of directing a vessel into and out of areas where navigation lias been
deemed dangerous or difficult. The difficulties can include restricted waterways, such as
channels, ports or haroors; tides, currents and water depths; and type and nature of traffic.
A pilot can either be a member of the ship’s crew or he can be independent of the crew and
brought onto the ship solely for the purpose of guiding the vessel through pilotage waters.
The pilot’s knowledge of the local geography and weather of the waters he is piloting makes
him invaluable to the vessel. The safety of the lives aboard the vessel and for the marine
environment is the pilot’s responsibility.

History of pilotaue in the United States

Prior to the formation of the United States, many maritime states had already started
regulating pilotage. The First Congress of the United States had to determine which
functions would be administered by the federal government and which functions would be
administered by state governments. The Commerce Clause of the Constitution grants the
power to regulate interstate and foreign commerce to the federal government. To enable the
states to continue regulating pilotage, an amendment was made to the Lighthouse Act of
August 7. 1789, which stated

That all pilots in the hays, inlets, rivers. Innhors and ports of the United
States, shall continue to he regulated in conformity with the existing laws of
the States respectively wherein such pilots may he. or with such laws as the
States may respectively hereafter enactfor the purpose, untilfurther legislative
provision shall he made by Congress.

Since the passage of the Lighthouse Act. Congress enacted very few laws to impact the
states’ authority over pilotage. A law was passed in 1852 which provided for
federally-licensed pilots to be in charge of vessels propelled in whole or in part by steam and
carrying passengers. Since 1871, responsibility for the regulation of marine pilotage is
shared by the federal government and state governments. In general terms the federal
government, through the United States Coast Guard (USCG), regulates pilotage on enrolled
vessels, enrolled vessels are registered in the United States and engaged in commerce
between American ports. However, individual states are given the right to regulate pilotage
on registered vessels. Registered vessels are those engaged in foreign trade. The U.S.
Customs Service determines in which trade a vessel is operating.

Rcnoircmems for federal licensing

The USCG enforces federal pilotage laws and issues federal licenses to individuals who meet
its requirements. In most states, if not all. an applicant must have a USCG pilot license in
order to obtain a state license. lhe USCG license is usually teferred to as a minimum
standard of competence license. The requirements for a USCG license include a required
number of months of sea service, a certain number of round trips, and passing a written
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examination. The USCG appointed a Pilotage Study Group to make recommendations on
pilotage in U.S. waters. The report issued on September 15,1989 recommended increasing
the sea service time and tightening record-keeping requirements to document service

qualifications.

A federal license is valid for a period of five years. Fcr renewal of the license, a pilot has
to submit evidence of one year of sea service within the previous five years. Pilotage
endorsements on the license do not expire, but the pilot must make one round trip
refamiliarization trip over the route endorsed every five years. Por long or extended routes,
the pilot does not have to physically make the refamiliarization trip, the pilot can be certified
based on his review of publications and charts.

Reuuircments for state licensinu

Since knowledge of local geography is an essential aspect of the pilotage profession, state
licensing procedures require intensive on-the-job training to gain the necessary experience.
Some states have apprenticeship programs that provide on-the-job training. Entry into an
apprenticeship program often requires little or no previous experience, but the training may
last up to seven years. Other states, including Alaska, have deputy pilot programs that
provide on-the-job training. Training for deputy marine pilot programs is often for a two-
year duration, which is considerably less time than the apprenticeship program. This is
because the entry requirements for the deputy pilot includes considerably more sea service
experience than the apprentice. Alaska’s deputy marine pilot qualifications could take from
one to three years to attain. All training programs require the trainee to ride a shipwith a
fullylicensed pilot, observing their handling of the ship. Over time the trainee begins to
handle the ship himself under the pilot’s guidance.

Licenses granted by the states are for a set period and must be renewed at intervals ranging
from one to five years. Alaska has a biennial renewal. According to the American Pilots
Association, several states have continuing training programs or requirements. Alaska has
also incorporated renewal requirements for marine pilots. Below is an excerpt from the

statute on Alaska’s continuing training program.

AS 08.62.120. RenewalofLicense, (a) In order to renew a marine pilot
license, a person who is licensed under AS 08.02.100 shall...
Id) submit proofsatisfactory to the hoard that the person has

(A) engaged in piloting vessels subject to this chapter in the marine
pilotage region for which the license is to he renewed during at least ol) days
of each calendar year in the licensing period immediately piecedinn the
licensing period for which renewal is sought; or

(It) completed the minimum number ofrefamiliari:ation trips required
by the board for renewal of a marine pilot license for a marine pilotage
region for which the license is to he renewed.
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Vessels subject to Alaska marine pilotage regulations

A pilot is required to be employed by vessels navigating in the inland and coastal waters of
or adjacent to the State, as defined by the board. However, certain vessels are exempt as

detailed below. }

AS 06.62,180 Exemptions. This chapter does not apply to

(1) vessels subject tofederalpilot requirements under 46 U.S.C. 8502 except
as provided in AS 08.62.185 (see helow);

(2) fishing vessels, including fish processing and fish tender vessels,
registered in the United States or in British Columbia, Canada:

(3) vesselspropelled by machinery and not more than 65 feet in length over
deck, except tughoats and towhoats propelled by steam;

(4) vessels of United States registry ofless than 300 gross tons and towboats
of United States registry and vessels owned by the State ofAlaska, engaged
exclusively

(A) on the rivers ofAlaska; or
(B) in the coastwise trade on the west coast of the United States including

Alaska, Hawaii, and British Columbia, Canada:

(5) vessels of Canada, built in Canada and manned by Canadian citizens
including Canadian cruise ships, engaged in frequent trade between British
Columbia and Alaska, if reciprocal exemptions are granted by Canada to
vessels owned by the State ofAlaska and those of United States registry; and

(6) pleasure craft.

AS 08.62.185. Certain licensed pilots requiredfor oil tankers, (a) Any oil
tankers, whether enrolled or registered, 050,000 dead weight tons or greater,
shall, when navigating in state water beyond Alaska pilot stations employ a
pilot licensed by the state under this chapter.

(b) The pilot required in (a) ofthis section shall control the vessel during

all docking operations.
Pilot discipline

The USCG investigates pilotage incidents that involve pilots operating under their federal
license. The USCG has the authority to »>sue a letter of warning or reprimand, levy a fine,
or seek criminal prosecution. The USCG may suspend or revoke a pilot’s federal license if
the pilot violated maritime law or regulation or was negligent or inattentive to his pilotage
duties. At the present time, the USCG has no jurisdiction over a pilot’s state license if the
pilot was operating under that license at the time an incident took place. Both the National
Transportation Safety Board and the USCG Pilotage Study Group recommend that federal
law be changed so the USCG can take action on a pilot's federal license, even if an incident

occurred when the pilot was acting on his state license.

All 251 maritime states have procedures for disciplining pilots when incidents occur while the
pilot is operating on his/her state license. In most states, the pilot is required to report in
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writing an incident to the oversight entity. In Hawaii the oversight entity is a state
department, but in the other 23 states the oversight entity is a board or commission that may
or may not include pilot members. In many states, incidents are investigated and findings
presented to the oversight entity by a state agency. If just cause is shown, the oversight
entity can suspend or revoke the pilot’s state license. In Alaska, reports are investigated by
DCED, but BMP has the authority to suspend or revoke a pilot’s license. BMP also has the
statutory power to suspend or revoke a pilot’s state license if his USCG license has been
conditioned, suspended, or revoked.

Marine Pilot Act of 1991 chances Alaska’s nilotaue statute

Alaska’s Office of the Governor, Division of Policy, issued a report in November 1990 titled,
Improvmg Alaska's Marine Pllotage System. The report stated that Alaska’s statute treated
licensing as an individual right rather than recognizing its importance as a public service.
The emphasis on individual’s rights had diverted BMP’s attention from public safety issues
facing state pilotage as BMP was constantly dealing with controversies with individual pilots.
The report pointed out Assistant Attorney Generals questioned whether existing language
granted BMP the broad discretionary powers intended by the legislature. The report stated,
"weak authority to set specific licensing standards has resulted in the charge that Alaska’s
marine pilot standards are the lowest among the maritime states.”

In response to the report, the legislature drafted a bill that came to be known as the Marine
Pilot Act of 1991. The Act made significant changes to Alaska’s pilotage statute. A policy,
findings, and intent section emphasized safety by requiring compulsory pilotage on the inland
and coastal waters of the State to prevent the loss of lives and property and to protect the
marine environment. The legislature gave BMP broad statutory authority, including setting
pilotage regions, maximum tariffs, and criteria for the training and licensing of marine pilots.
The effectiveness of BMP’s use of this authority is discussed on page 31. in the Analysis of

Public Need section of this report.

However, two aspects of the Act created a competitive economic structure for pilotage in
Alaska, which was directly contrary to recommendations made in the report. ’I'he report had
a section on competition and its potentially adverse impact on safety. But the legislature
allowed a competitive economic structure by stating the board could not adopt a regulation
or take any other action resulting in anti-competitive activities. The report had
recommended. "The Hoard should he authorized in statute to establish an enforceable tariff
schedule, to avoid unhealthy rate competition among pilots." Instead, ihe legislature
empowered BMP to adopt maximum tariffs. This means pilot associations can compete with
other associations in their region based on price, as long as the maximum tariff is not
exceeded.

Impact of economic structures on the pilotage profession

Of the 24 maritime states, competition exists mainly in four states — Connecticut, Oregon.
Hawaii, and Alaska. However, we understand that certain ports in California and some Hast
coast areas also have competition. Traditionally, the pilotage profession has been handled
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by states as a publicly-regulated monopoly, in much the same manner as a utility company.
This is usually accomplished by setting fixed tariffs that pilot associations can charge for
their services and, in many states, by limiting the number of licenses granted. The reason
advanced for a state endorsing a regulated monopoly is to protect the state’s interests by
creating pilot independence from the shipping industry. Most pilots and their national
association have long argued a pilot is not free to base his piloting decisions solely on safety
considerations if he has to solicit jobs from industry. Ifacting in an employee or contractee
situation, a pilot may decide to move a vessel in marginal situations lo meet a shipowner’s

schedule.

Proponents of competition argue the shipping industry is unlikely to place pilots in a position
of having to compromise their independent decision-making, because the shipowner has the
most to lose if there was an accident in terms of money for cargo, vessel, and insurance
premiums. Pilots in favor of competition also allege that incidents go unreported and
uninvestigated when there are no competing pilot associations.

A July 23, 1992 performance audit conducted by the State of Florida, Office of the Auditor
General recommended a competitive economic structure in spite of foreseeing potential
problems if that direction were taken. The audit said additional regulations would likely be
needed to overcome potential problems in the areas of training programs for pilot candidates
and requiring pilot dispatches for industry. The legislative response to this performance audit
argued that piloting is a “natural monopoly,” and justified anti-competitive regulatory
provisions upon this monopolistic structure.

The Federal Trade Commission (FTC) has performed several reviews of various states
statutory and regulatory policies to determine if they are too restrictive or anti-competitive.
Reviews were performed on the State of Florida Board of Pilot Commissioners and the State
of South Carolina on the Commissioners of Pilotage for the Port of Charleston. FTC has
stated in these reviews that *We have no reason to believe that harbor pilotage is a natural
monopoly. For that reason, price regulation likely represents a response to entry
restrictions, which may enable incumbent pilots to charge higher than competitive prices.”
The FTC also stated in their review that a direct approach through vigorous safety
regulations and enforcement is more effective in promoting safety than the indirect method
through economic regulation. Interviews with F'I'C staff in Washington D C. and the Seattle
Regional Office have confirmed that these statements reflect the current attitude of the FTC

regarding marine pilotage.
HB 237 would make Alaska nilotaee profession anti-comnelitive

House Bill (HB) 237 was introduced into the first session of Alaska’s 18th Legislature.
While this bill is still undergoing amendment as it goes through the legislative committee
process, th original bill calls for limiting the number of licenses in a region based on the
number nc .ed to assure the safety of human life, property, and the marine environment.
The bill also removes the tariff setting duty from BMP and calls for the Alaska Public
Utilities Commission to adopt a fixed tariff.
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REPORT CONCLUSION

Alaska Statute 08.03.010 requires that the Board of Marine Pilots be terminated on
June 30, 1994, with Alaska Statute 08.03.020 providing for a one-year wrap up period. As
of the date of this report, the board is technically in its final year of operation, and.if no
action is taken by the legislature, the board will be dissolved June 30, 1995. We recommend
that legislation be enacted to extend the board’s termination date to June 30. 1998, but
remove all powers and duties tha make BMP ineffective because of conflict of interest
situations. (See Recommendation No. 1)

The Findings and Recommendations Section describes areas where weaknesses or conflicts
exist. We have made recommendations which, if implemented, will improve the efficiency
and effectiveness of the board. In our opinion, regulating and licensing of marine pilots
within the State of Alaska is a necessary function to ensure the protection of human lives and
the marine environment.
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FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

The legislature should extend the Board of Marine Pilots (BMP) termination date to June 30.
1998.

BMP has been given the responsibility in statute to provide for the maintenance of efficient
and competent pilotage service on the inland and coastal waters of and adjacent to the State.
Regulation and licensing of qualified professional pilots is necessary to protect shipping and
the safety of human life and marine environment. As discussed in Analysis of Public Need
on page 31. the board has only been partially successful in adopting regulations, licensing
qualified applicants, and approving the hiring of a Marine Pilot Coordinator to conduct
investigations which the board hears for disciplinary purposes.

Although BMP has attempted to operate in the public interest, its success has been hindered
by circumstances beyond the board’s control. We identified two duties of BMP where the
board has been ineffective. The two causes which limit the boards effectiveness include the
conflict of interest issue (see discussion on page 16) and the lack of economic and financial
backgrounds of individual board members. The two board duties which give rise to a
conflict of interest are establishing a maximum tariff (see Recommendation No. 3) and
participating in the examination of license applicants (see Recommendation No. 4).

BMP has established goals for itself that are in direct opposition to its statutory policy
mandate to operate in a competitive environment. Until the board can document evidence
that a non-competitive system is superior in assuring public and environmental safety, they
should follow statutory mandates. In this report, we identify areas where improvements are
needed and recommend action to correct those weaknesses. These areas include training,
dispatching, enforcement or sanctions, examinations and tariffing (Sec Recommendation Nos.
2. 3, and 4). However, these weaknesses do not solely prove that a competitive structure
will not work for the Alaskan marine pilotage profession. In our opinion. BMP has not
exerted sufficient effort to resolve these weaknesses. Instead, their efforts have tended to
advocate a monopolistic structure rather than a competitive one. The Federal Trade
Commission (FTC) has suggested addressing safety concerns directly through vigorous
enforcement of safety regulations rather than indirectly through economic regulations.

At the present time, the board has listed FY 94 goals for itself that would make the pilotage
profession non-competitive. Some of the goals listed in BMP’s FY 93 annual report arc to
encourage and support reform of pilotage statutes, including eliminating competition within
regions and establishing fixed tariffs. These goals are discussed further on page 31 in the
Analysis of Public Need section.

While BMP has not been entirely effective at meeting its goals, we believe removing

time-consuming economic duties from BMP that create conflict of interest situations will
enable BMP to focus their attention on areas within their realm of expertise. Duties that are
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CONFLICT OF INTEREST ISSUE

The manner in which the Board of Marine Pilots (BMP) votes 011 certain issues has
been greatly impacted by the Ethics Act. Below are the Alaska Statutes. Article 2,
which defines the code of ethics applying to public officers, including board members.

Sec. 39.52.110. Scope of Code, (a) Tiw legislature reaffirms that each
pubic officer holds office as a public trust, and any effort to benefit a
personal orfinancial interest through official action is a violation ofthat
trust,

Sec. 39.52.120. Misuse of Official Position, (a) .1 public officer may
not use, or attempt to use, an official positionfor personal gain, and may
not intentionally secure or grant unwarranted benefits or treatment for
ang person.
(b) A public Officer may not. ..~ o

o %J) take or withhold official action in order to affect a

matter in which the public officer has a personal orfinancial interest or
5) attempt to benefit a personal or financial interest

through coercion of a subordinate.

During the period of our review, three ethics complaints have been filed against board
members. The Attorney General's Office has stated in a letter (redated for print
January 1. 1992. RE: Complaint pursuant to the Executive Branch Ethics Act
(As 39.52)| that A potential conflict of interest exists whenever the board takes actions
that will benefit the member's association and, presumably, the member.” As a result,

certain members are precluded from voting on various board issues.

O 1 the advice of the assistant attorney general assigned to the BMP, the two pilot
members have recused themselves from discussing and voting 011 tariff issues,
recognition of associations, participation in license examinations, or in reviewing
upgrade applications that apply to their particular region. In addition, the two agent
members do not participate in discussion and voting on tariff issues for the regions in
which they reside or work. In one instance, this has resulted in the board voting on a
licensing issue with only three members participating, which may not constitute a legal
quorum.
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wifi in the board’s expertise include licensing members into the profession, establishing
continuing education and drug testing requirements, monitoring activities of pilot associations
through approval of articles and bylaws, and disciplining members who violate the statute
and regulations. Those duties are commonly the purview of boards monitoring their
profession.

We recommend BMP’s termination date be extended, and appropriate regulatory and
statutory changes be made to improve BMP’s effectiveness. The regulatory and statutory
changes we suggest are included in Recommendation Nos. 2. 3, 4. 5, and 8. We further
recommend that BMP’s operations and related goals conform to the statutory policy mandate.
If BMP is opposed lo those mandates, the board should seek legislative revision by
presenting clear and convincing evidence in support of their position.

Recommendation No. 2

Statutes and regulations should be revised and strictly enforced lo ademiately protect the best
interest of the state.

A. Competition requires statutes and retaliations to ensure access of adequate training and
dispatching of services.

Access to Training

The main reason for the pilotage profession is knowledge of local waters. A federal
license only addresses, in a cursory way. a person’s ability to pilot a ship: the federal
license is weak on local knowledge. Trainees for state licenses can gain knowledge
of local waters by working a port on a simulator or by gaining experience on the
actual waterway. At present, there are no simulators in Alaska and few Alaskan ports
have been installed on simulators in other states. Therefore, a trainee needs to gain
experience by having access to actual vessels operating in waterways in which the
trainee desires to be licensed.

Trainees in the Southeast Region, which until a few months ago was the only region
with two competing pilot associations, find it difficult to obtain access to vessels in
order to complete their experience requirements (see page 3> of Analysis of Public
Need for explanation of Southeast Region situation). The sponsoring association
assists the trainee by providing access to vessels that it has contracts with and by
having experienced pilots conduct the training. However, the sponsoring association
may not have contracts with vessels for all waters and ports with which the trainee
needs experience. Naturally, a competing association is not likely to make vessels
they have contracts with and their experienced pilots available to competitors for
training purposes.
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We recommend the board be given statutory authority requiring pilot associations to
train all qualified candidates regardless of affiliation. However, pilot associations do
not ultimately control access to a vessel. If the shipping industry wants the pilotage
profession to remain competitive, industry needs to make sure their vessels are
available to trainees from any pilot association. By requiring pilot associations to
train qualified applicants in an equitable and tim.'ly manner, sufficient qualified pilots
should be available to meet the needs of industry.

Dispatch of Pilots

With competition, pilot associations may choose not lo provide services to less
lucrative ports or shipping companies. The Director of the Division of Occupational
Licensing (OL) said. "The State can neither guarantee marine p||otage services tn
industry nor insure the professional competency of marine lgnlots if the forces of
competition dictate the terms and structure of the Alaska Pilotage System." A
situation occurred in the Western Region in 1993 where one vessel moved in Dutch
Harbor without a pilot and there was a threat other ships would also move unless a
pilot was available on very short notice (see page 32 of Analysis of Public Need for
explanation of Western Region situation). When BMP adopted emergency regulations
to ensure pilotage service, a Superior Court judge ruled against the board and said
that if an emergent'y was. in fact, found to exist the State could use other alternatives
to ensure the availability of adequate pilotage services.

We recommend that the legislature specifically give BMP authority to revoke
recognition of a pilot association or impose individual sanctions on a pilot or
association who has a qualified pilot available, but refuses to provide pilotage services
when requested. In addition. BMP should evaluate and recommend to the legislature
other methods of solving disputes between competing associations. One possibility
would be a law that requires resolution of disputes through binding arbitration.

Alienations of pilot misconduct should he expeditiously handled bv OL and the board.
Sanctions levied should be equal to the infraction.

Reporting

A pilot is required by regulation to report to the board within 10 days any incident
of a vessel they are piloting going aground, colliding with another vessel or a dock,
experiencing any casualty, or being damaged in any way. If a vessel is damaged, the
pilot must report the incident as soon as possible after returning to shore. A pilot
who fails to report an incident is subject to having his license suspended at the
board's discretion. According to a former Marine Pilot Coordinator, pilots rarely
report their own accidents timely. However, OL has found one advantage of
competition is that all marine accidents, no matter how minor, get reported by
competing marine pilots. If competition were to be eliminated. BMP would have to
become more proactive and would need to exercise its authority of suspending a
pilot's license if he failed to report a marine incident.
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Investigating

The Department of Commerce and Economic Development, Division of Occupational
Licensing (OL) has not been following up on investigative cases regarding marine
incidents in a timely manner. Furthermore, there is no documentation of case
prioritization. Of the ten cases we reviewed, two had 10 action in the past seven
months. The Anchorage investigator stated that he did not have time. The Division
gf ngislative Audit had cited the same problem in previous sunset audits of this
oard.

Ihe Office of the Governor. Division of Policy had recommended in their im proving
Alaska's Marine Pilotage System report of November 1990 that OL hire, with BMP
approval, a Marine Pilot Coordinator to investigate accidents and incidents of pilot
misconduct. Although this position was created and originally filled inJanuary 1992.
it was vacant from December 1992 to March 1993 and from August to October 1993.
Investigations arc being conducted by the Director of OL and by OL investigators.
Pilots under investigation often continue to hold their license and work while an
investigation is being conducted. If an investigation takes loo long, the public could
be endangered by an incompetent or negligent pilot. OL should establish
documentation procedures tc prioritize and track cases on a continuous basis. OL
;hou_ld work cases on a timely basis and close those files which will not go to a
earing.

Disciplining

One would expect sanctions to be immediate and severe in a profession whose
national association lobhies for a regulated monopoly because safety is of paramount
concern. Both the USC'G and other states have been criticized in law reviews for the
lack of consistent disciplinary decisions and how lax some sanctions are compared
to the magnitude of the incident. In a 19X5 sunset audit, the Hawaii Legislative
Auditor found the Board of Pilot Commissioners failed lo take timely disciplinary
action, was selective in its enforcement of rules, and had failed 10 develop adequate
rules.

Alaska’'s marine pilotage statute is founded on ihe premise that any t>pc of marine
accident due to pilotage error while low in probability, would have a serious adverse
impact on the State. Alaska Statute (AS) 08.62.150 states the hoard shall impose a
disciplinary action; which can include a fine, letter of reprimand, or suspension or
revocation of the pilot's license; if the board finds the pilot committed one of the
offenses listed in that statute. Since the Alaska statute is founded on the premise of
low probability, but high impact, which is reflected in Alaska's entry and licensing
requirements, we question whether the maximum civil fine of $5,000 (AS 08.62.155)
that the (ward can impose is sufficiently high enough.
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Recommendation No. 3

Thle legislature should remove the «esoonsihilitv of setting tariffs from the Board of Marine
Pilots.

Alaska Statute (AS) 08.62.045 requires the Board of Marine Pilots to adopt by regulation
maximum tariffs that may be charged by Filots for the provision of specific pilotage services.
We recommend that the responsibility ot setting a maximum tariff be taken away from the
board for the following reasons,

Untimely Kstablislunent

Prior to the Marine Pilotage Act in 1991, the hoard was not required to set tariffs, but to
establish the standards by which pilotage fees may be established and to pay for audits,
whenever necessary, to collect information needed to apply the standards.

The tariff, that was established in 1979. remained the same until the 1991 Act. SLA 1991
Chapter 89. Section 33 directed the board to implement the requirements for tariffs before
January 1. 1992, The board did not meet this time requirement. Nor have they met
subsequent time requirements,

The new tariff was eventually adopted by the regulations and became effective May 1992
with a repeal date of January 1. 1993. As of September 27. 1993, proposed regulations for
1993 tariffs have not gone into effect. According to OL\s requlations specialist, both pilots
and industry do not like to be locked into a tariff for a period longer than ayear;yet the
board finds it impossible to adopt each year's tariff in a timely manner.

Time-Consuming Process

The board expended a considerable amount of time and effort into the establishment of the
1992 tariff. Pilu associations presented proposals that included proposed rates for their
region along with their justification for the rates. BMP requested information on individual
pilot income from associations so a comparison could be made to information provided by
other states on their average pilot income. Some of the associations were cooperative, but
other associations never provided the requested information.

Also, the hoard created a ﬁa_nel, consisting of two board members and two non-board
members, to assist them in their efforts to establish tariffs. While the panel expended some
gfforé, it was eventually abolished without providing any substantive information to the
oard.

For the 1993 tariff, pilot associations submitted proposals which were reviewed and
discussed by the board.  Throughout the process, public comments were obtained and
evaluated. Since November 1991. tariff setting has been discussed at almost every board
meeting. We were told that on some occasions it was discussed over a two-day period.
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Some individuals feel that, because the board has to spend so much time on tariffs, other
issues, such as safety and licensing, are not being dealt with on a timely basis.

Arbitrarily Set

To determine how tariffs were set. we reviewed minutes of board meetings and some of the :
proposals presented by the pilot associations. We reviewed proposals for one region and saw
one association proposing an 80% increase and another a 98% increase. We were told that
another region proposed an increase of approximately 300%. Also, we discussed this issue

with individuals involved in the process.

We could not confirm that a specific methodology was used to establish the tariff that was
adopted for 1992. We have been told that such a methodology does not exist because the
ta|r|ff was arbitrarily established as a result of a compromise between the board, industry and
priots.

Except for the Western Region, all ports in May 1992 increased by 50%. The tariff for the
Western Region increased by 35%. The proposed rates for 1993 show a change from the
May 1992 rate for only the Southcentral and Western Regions. All ports in the Southcentral
Region increased by 33% and ports in the Western Region by 27% and 33%. Rates for the
ngwly OIcreated Kuskokwim Region have been proposed and are in the process of being
adopted.

Require financial Expertise

Prior to adopting a tariff, AS 08.62.045(a) requires the board to consider various expenses
and compensation related to pilotage services. However, the membership of the hoard does
_noft require that anyone have the necessary expertise to analyze economic or financial
information.

One of the proposals we reviewed contained some expenses for the association. There was
no indication that the amounts were obtained from audited financial statements. When
financial data is provided for future tariff setting, it should be prepared by an independent
party and compiled in @ manner that is uniform for all regions.

Conflict of Interest

*Vith two agents and two pilots on the hoard, a majority of the membership has, at some
point, a direct financial interest (see Conflict of Interest discussion on page 16) in the
decisions pertaining to tariffs. When tariffs arc set for the regions they represent, members
have to recuse themselves. When this is done, it reduces the effectiveness of a

seven-member hoard.

Because of the concerns enumerated above, we believe the legislature should remove the
responsibility of establishing tariffs from the board. We understand such an action is being
considered in House Bill No. 237. which was introduced in March 1993. It places the
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responsibility of establishing a fixed tariff with the Alaska Public Utilities Commission
(APUC). We agree that the responsibility of establishing tariffs should be removed from
BMP. Assigning this duty to APUC is an alternative that should be considered and
evaluated.

Recommendation No. 4
The examination process for marine pilots needs to be revised.

The Board of Marine Pilots (BMP) has been given statutory authorization to examine
applicants for deputy marine pilots and marine pilots as they deem necessary. Through
regulation, the board has required an oral examination and a written examination.

12 AAC 56.070. EXAMINATIONS, (a) The examinations required by
12 AAC 56.050(1)). 12 AAC 56.040(b) and 12 AAC 56.050?bLfor permanent
licensure will be given at least once a year at a meeting ot the board.

(b) Both the written ami oral examination will cover thefollowing topics:

1) international rules of the road:

2) seamanship, including sliipliandling underway, docking and
undocking, including use of tugs and anchors, and emergency
procedures, o

(J) chart navigation, including aids to navigation, chart symbols and
abbreviations, and use of chans in Pilotm?;

(4) rules and regulations, including all federal and state statutes and
regulations, affecting the piloting of vessels in compulsory pilotage
waters of Alaska; _ _ o

(5) B”Ot responsibilities, including duties of a pilot, relationship
between master and pilot nractical operation of marine radar
including ﬁlottmg, and engine order and rudder commands for
U.S. merchant vessels, U.S. naval vessels, and foreign merchant
vessels: and o o o

(6) localknowledge ofimlividual geogiaphical areas, including routes
from sea to port and port to port, change of course fooints and
distances passed abeam, names and locations of fandmarks,
waterways and aids to navigation, tides and currents, weather,
restricted areas and explosive anchorages, diedged channels, cable
areas, and otliei anchorages, docks and dangers.

Our review of examinations determined that topics examined were in accordance with
regulations, and the individuals licensed by the board had received the required percentage
for passage. However, there is an apparent need for a change within the cunent written and
oral examination process.
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A. The written examination should he moro objective.

The BMP has attempted to have a pilot board member be present at the examination.
OL has stated the purpose of the pilot's presence is to answer any technical questions
that may come up during the examination, which departmental staff cannot answer.
The conflict of interest issue (see page 16) has discouraged pilot board members
operating within the same region as an examination applicant from participating in
this process.

If a pilot board member is involved in examining pilots of a rival association, a
question of unethical treatment could be raised by the applicant. In response to one
such question, the Attorney General's Office stated that the board member questioned
in a particular case CONSIstently administered exams fairly and objectively.”
However, the Attorney General’s Office advised the board to consider having the non-
rival pilot proctor examinations, unless it posed an inconvenience. Nevertheless,
pilots are more cautious and less likely to proctor an examination for fear of having
an ethical complaint filed against them.

By making the examination more objective, the need for any exchange between the
applicant and proctors could be diminished or even eliminated. This would remove
pilot board members from a potential conflict of interest situation and alleviate any
fear the applicant has of being wrongfully denied a fair chance at successful passage
because of undue influence from competing forces.

B. The oral examination, as it is currently st.ucturcd. should he eliminated.

The process for the oral examination of marine pilots involves the board members
asking the applicant a number of questions from a pool of previously prepared
questions for that region. The applicant is then required to respond to the question(s).
The topics asked are the same as the written examination defined in 12 AAC 56.070.

The oral examination has not been the sole determinant in the decision to deny a
license to a particular applicant. Thus, its usefulness is questioned. Because of its
nature, an oral examination creates a feeling of arbitrariness unless the oral process
is sufficiently documented. However, we found BMP lacks sufficient documentation
on their oral examination procedures. There is no reporting of which questions the
applicant was asked, how they responded, and how the individual score was derived.
With the increase in challenges of board members on the conflict of interest issue,
this is one more reason to eliminate the oral examination process and concentrate on
the written examination. Unless the subjectivity is eliminated and documentation
procedures are improved, we recommend elimination of the oral examination.

The BMP has been given the responsibility of licensing qualified applicants to pilot vessels
in Alaskan waters. By making the written examination more objective and eliminating the
oral examination, we believe the BMP would be more effective and efficient in performing
this duly.
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Recommendation No. 5

The statutory criteria for appointment and regional representation of members to the BMP
should he refined and strictly adhered to bv the ..overnor during the selection and

appointment process. i A

Board members are appointed by the governor, and the creation and composition of those
boards arc defined within Alaska statutes.

As 08.01.020. Hoard Organization. Hoard members are appointed by the
governor and serve at the pleasure of the governar.

AS 08.62.0t0. Creation and membership of the board. There is created the
Hoard of Marine Pilots. It consists of two pilots licensed under this chapter
who have been actively engaged in piloting on vessels subject to this chapter,
two agents or managers o f vessels subject to this chapter, two public members
in accordance with AS08.01.025, and the commissioner or the commissioner's
designee. Not more than one pilot and one a%ent or manager shall be from
any one judicial district. All members of the board shall be residents of the

state.

According to our review of board appointments, from a technically legal perspective, the
board has been adequately composed per the statutes. However, public and agent member
appointments raise some concerns which should be addressed.

Public Member Criteria

The main purpose for public membership on regulatory boards is to add an objective
viewpoint which is not swayed towards the profession or the industry which financially rely
on that profession. Ifa public member is not independent from the profession and industry,
objectivity could be compromised. Below is the legal criteria to lie used for public member
appointments to boards and commissions.

AS 08.01.025. Public members. A public member ofa hoard may not

1) be engaged in the occupation that the board regulates: _

2)  beassociated by legal contract with a member of the occupation that
the board regulates except as a consumer of the services provided by
a practitioner of the occupation: in

(3)  have a direct financial interest in the occupation that the hoard

regulates.

In one instance, a public member appointed by the governor to BMP had an indirect financial
link to the cruise ship industry. A representative of the industry sent a letter to the board
member which an Assistant Attorney General referred to as a "thlnly-velled threat" imposing
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economic sanctions against the member. In response to this letter, the member resigned his
board seat. We question whether an appointment of this nature can be independent of the
forces of industry.

It is our opinion that if an individual has a financial interest in the pilotage profession,
whether that be direct or indirect, they should not be appointed as the public member to the
board. This financial interest should not lie analyzed only if related to pilots, but to the
industry which is dependent on pilotage services as well. To avoid this in the future, the
board should recommend a change in the statutes which would eliminate a public member
candidate with any financial interest (direct or indirect) to the pilotage profession or the
industry utilizing that profession.

Agent Member Criteria

An agent appointment to the board has also raised some concerns which should be addressed.
An agent member of the hoard is not currently engaged in an agent's capacity to provide
pilotage services. However, the member has properly registered with the State as an agent
as required by statute (see below).

As08.62.187. Registration of agents required. A person may not act as an
agent ofa vessel subject to this chapter unless the gerson's name appears on
the register of agents kept under AS 08.62.040(a)(3).

Yet, by definition within the regulations, an agent member must be acting on behalf of an
owner or operator of a vessel to secure pilotage services.

12 AAC 56.990. DEFINITIONS. In this Chapter

(1) "agent" means a person residing within the state who acts on behalfofthe
owner or operator of a vessel with actual or apparent authority for the
purposes of'securing pilotage services.

We question whether this appointment was actually how the legislature intended agents to
be represented on the board. If this individual has not acted in the profession (.tn agent) in
which they represent on the hoard, how effectively do they represent that profession?

It is our opinion that an agent member of the board should be actively engaged in contracting
with an owner or operator of a vessel to secure pilotage services, or. at the very least, be
recently retired from that profession. This will prevent an individual not active in this field
from representing an industry in which they are not considered a "peer."

Regional Representation

While BMP appointments have met the criteria of not more than one pilot and one agent or
manager being from any one judicial district, we question whether this requirement is
meaningful to the pilotage profession. If the point of the requirement is to ensure adequate
representation for all pilots, then this requirement does not ensure representation. Judicial

-25-

AIAJXA STATJ UfIBLATVM DtVUKKS OILUO JIAttVI AI'OtT



districts and pilot regions recognized by the hoard do not coincide. This means technically
correct appointments could still result in two members from the same pilot region but
different judicial districts. We recommend that the wording of AS 08.62.010 be changed to
require not more than one pilot and one agent nr manager shall be from the same pilot region
recognized hy the hoard.

By making the revision to the public member criteria and assuring that industry is adequately
represented on the board through the agent seat, the composition of the board will be as
intended by the legislature. Changing the geographic location criteria from judicial district
to pilot region will make the board more representative and more effective in accomplishing
its purpose. We further recommend that the governor adhere to the public and agent member
criteria when making appointments to the BMP.

Recommendation No. 6

The Department of Commerce and Economic Development (DCED) should continue to work
with the Office of Ihe Governor, Office of Mannuement and Buduet (OMB) in establishimr
fee levels for occupational licensees that are more reflective of lhe actual retaliatory cost of
the occupation,

OL’s methodology for determining FY 93 fees allocates costs to a board or occupation in
one of two ways. Some costs, termed direct costs by OL. are directly distributed to a
specific licensing program. Direct costs include personnel assigned to one specific
occupation, travel associated with board business, public notices of board proceedings, and
printing of board applications and statute hooklets. Other costs, termed indirect costs, are
allocated based upon the percentage of licensees in each occupation compared to the total
number of occupational licensees. These costs include the expenditures associated with
licensing examiners’, investigators’, hearing officers', management's, and clerical staff's

time.

Effective August 24. 1992, DCED was required to establish fee levels so that the total
amount of fees collected for an occupation approximately equals the actual regulatory costs
for that occupation (AS 08.01.065(c)). Prior to PY 93. DCED could establish fees that
reflected, but did not exceed, the actual costs of the activity for which the fee was charged
and could establish a fee at less than full cost if they deemed it unreasonable to impose the
full cost of the activity on the licensee.

Our office and OMB have both reviewed OL's cost allocation methodology, to determine if
it is sufficient to meet the requirements of AS 08.01.065(c). Both our office and OMB do
not believe that OL's cost allocation methodology distributes costs reflective of the actual
effort spent. The primary disparity involves the classification of licensing examiners',
investigators’, and hearing officers’ time. The manner in which these three categories of
employees’ cost have been allocated prior to FY 94 can cause occupations with a large
number of licensees to absorb costs that are not associated with the actual effort spent

regulating their profession.

-26-

AtAUA STAH M/.IMAP »» Ptvmos Ol- 11<MIA in | At OfT



In addition to our concerns with OL’s cost allocation methodology, we found problems in
how they distributed costs in their calculation of a two-year average of expenditures used in
determining FY 93 license fees. The pr coinages applied to allocate indirect costs were not
always correct. These inconsistencies were caused by formula errors on spreadsheets
prepared by OL staff. Also, documentation supporting some expenditures on the
spreadsheets has not been retained. Review of selected current information available, does
not confirm these numbers. As discussed with OL staff, we recommend that OL retain
original supporting documentation in their future distributions of costs.

In their September 1993, Occupational Licensing Fee-Setting Policy Assessment report omB
made seven recommendations to OL on how to allocate costs so that the intent of
AS 08.01.065(c) is met. According to OMB’s report, ' Afollow-up reviewfor this project
will he scheduledfor March 1994." pceDp has recently indicated that, for the determination
of the FY 94 fees, they will allocate costs for licensing examiners, investigators, and hearing
officers based on estimated time spent by those employees, with periodic adjustments to
actual time spent in accordance with our office and OMB’s recommendations. As of
October 1993, the allocation of direct and indirect costs using FY 93 expenditure data has

not been performed.

DCED should continue to work with OMB in establishing fee levels for occupational
licensees that are more reflective of actual regulatory cost of the occupation.

Recommendation No. 7

OL should continue their efforts to adequately provide public notice of board meetings and
application deadlines for examinations.

OL has not consistently provided adequate public notice of board meetings and application
deadlines for examinations. Alaska Statute 08.01.050 requires the department to publish
notice of examinations and meetings. Alaska Statute 44.62.310 requires reasonable notice
for till meetings required to be open. The notice must include the date, time, and place of
the meeting and, if the meeting is by teleconference, the location of any teleconferencing
facilities that will be used. Applications for examination must be received by the board at
least 60 days prior to the scheduled examination (12 AAC 56.070).

OL’s internal policy defines reasonable notice as at least two weeks before a regularly
scheduled meeting and at least one week prior to an unplanned teleconference. We reviewed
the public notices of 22 BMP meetings, including teleconferences and examinations, and
determined that six. or 27%. were not adequately noticed in accordance with OL’s internal
policy. Four of those six errors related to teleconferences, and the remaining two errors were
related to examination application deadline. However, the errors in the application deadline
for examinations did not appear to impede applicants for licensure.

OL has a large volume of public notices and the division’s public notice process is very
labor intensive. OL is in the process of initiating a system to automate the public notices.

. -27- .
aiaska JTAti; licuLATVM Divamv ot ucuunvii a wr



OL should continue their efforts to automate the public notice process in order to ensure
adequate public notice.

Recommendation No. 8

/ '
OL should request statutory chances to AS 08.01.050 and AS 08.01.070 to clarify
responsibilities for lhe taking of hoard meeting minutes and production of an annual report.

Alaska Statute 08.01.050 establishes DCED's administrative duties for professional licensing
boards. Alaska Statute 08.01.070 identifies the administrative duties of the boards. Included
in the board’s responsibilities are the taking of minutes and records of all proceedings,
forwarding of a draft of the minutes of proceedings to the department within 20 days after
the proceedings, and submission of an annual performance report to the department before
the end of the fiscal year. However, we found that OL rather than the board performed these

duties.

For example, the Marine Pilot Coordinator is responsible for tape recording the board
proceedings, recording votes, taking notes, and preparing the minutes. As a result, board
members may not review the minutes until several months later, when they may not be able
to properly determine their accuracy. OL also compiles much of the information in the
board's annual report. OL has the records needed to determine statistics such as the number
of licenses issued and examinations given and passed.

We recommend that OL review the statutes and request changes that reflect actual
responsibilities and timelines that are both practical and timely.

Recommendation No. 9

OL should develop and implement written policies and procedures for reporting potential
violations of the Executive Branch Ethics Act to the Department of Law (Law).

‘Ihe Alaska Executive Branch Ethics Act vAS 39.52) requires members of boards and
commissions to disclose potential violations of that Act to their designated supervisor. The
designated supervisor for members of a board is the chair or acting chair of the board.
Functionally, OL staff advise the professional licensing boards as to the reporting necessary
for compliance with the Ethics Act, as does Law. Disclosures by board members are
compiled by OL for submission to Law. These reports are required to be submitted on a
quarterly basis. Law reviews these submissions and makes available to the public a
summary of the reports received with sufficient deletions to prevent disclosure of a person’s

identity.

These reports have not been submitted in a timely manner. In 1991. no reports were
submitted to Law. In 1992, reports were submitted three to six months after the end of the
quarter. In 1993, the first two quarters' reports were submitted in July. In addition, division
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personnel have indicated that there is some confusion as to wvliat should be reported. While
staff at Law believe 'hat OL understands what should be reported, written policies and
procedures governing the reporting of potential ethical violations would benefit OL as well
as board members. There would be clear criteria for OL staff to follow as to what should
be reported as well as when it should be reported.

Recommendation No. 10

OL should, in conjunction with the Equal Employment Opportunity Office (EEO). review
the licensure application for each professional occupation to assure that personal questions
of a potential discriminatory nature are essential for prudent licensure.

The Deputy Marine Pilot, Biennial Renewal of Marine Pilot License, and the Vessel Agent
Biennial Renewal applications require height, weight, and hair and eye color. The Biennial
Renewal of Marine Pilot License and Vessel Agent application also asks the sex of the
applicant. EEO. within the Department of Administration, Division of Personnel, discourages
agencies from asking applicants information on sex. height, weight, and hair and eye color.
If an applicant were denied a license, the board or OL may find it difficult to prove that
there was no discrimination involved if this type of information had been provided to the
board members reviewing the application for licensure.

The application forms used by OL should be reviewed with EEO to make sure the requested
information is pertinent to the licensure of deputy marine pilots and vessel agents. OL
indicated this information is requested for identification purposes lo prevent fraud when a
licensee moves from one state to another. |If this information is considered necessary for
identification, to prevent fraud, or for other reasons, it should be separated from the
application prior to review of the application for licensure.
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ANALYSIS OP tHIBMC NEED

Limited Analysis

The following analyses of board activities relate to the public need factors dcfincd;in the
“sunset” law, Alaska Statute 44.66.050, These analyses are not intended to be
comprehensive, but address those areas we were able to cover within the scope of our
review.

_Tr%e e>§tent to which the hoard, commission, or program has operated in the public
interest.

BMP has only been partially successful at operating in the public interest. Some of the
board’s lack of success has been within their realm of control and some circumstances have

been beyond the board’s control.

Areas within the board’s control include the goals they establish for themselves, licensing
pilots, establishing tariffs, and examination procedures. In the Marine Pilot Act of 1991, the
legislature established a competitive environment for marine piloting. However, the board
has developed goals that are contrary to this mandate. Until the board can document
evidence that a non-competitive system is superior in assuring public and environmental
safety, they should follow statutory policy mandates (see Recommendation No. 1). BMP lias
licensed qualified applicants, but some applicants have received their license by hiring an
attorney and going through an appeal process. The board has not been consistent in applying
licensing requirements to all applicants. Hearing officers have issued decisions based on
precedent set by the board and point out BMP cannot be arbitrary when licensing applicants.
BMP has not taken an active role in setting tariffs (see Recommendation No. 3). Instead of
establishing a reasonable methodology, tariffs have been arbitrarily set. There have beer,
problems with lack of documentation and clarity in BMP's examination process. In addition.
BMP’s examination process is not objective (see Recommendation No. 4).

Those areas outside of BMP’s control include the burdensome regulation process, the
vacancy of OL employee positions, and conflict of interest situations. BMP has approved
regulations to meet the intent of the Marine Pilot Act of 1991, but most of those regulations
are still under review by the Department of Law. The current regulation revision process
has been over a two-year period. Oi. has hired a Marine Pilot Coordinator to conduct
investigations which the board will then hear for disciplinary purposes. But since the
position was established in January 1992. it has been vacant for a total of seven months (see
Recommendation No. 2). The duties of the board, coupled with its membership
requirements, create conflict of interest situations. On the advice of Assistant Attorney
Generals’ members recuse themselves from potential conflict of interest situations, which
makes the board less effective (see Conflict of Interest discussion on page 16).
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77/c extent < which the operation of the board, commission, or agency program has
been impeded or enhanced hy existing statutes, procedures, and practices which it has
adopted, and any other matter, including budgetary, resource, and personnel matters.

In its Annual Performance Report for FY 93, BMP stated that despite its efforts to
implement the Marine Pilot Act of 1991, it had been "thwarted in many of its efforts by
incomplete legislation, competition among pilot orFanlzatlons, and a lack of legal support
from Hoard representation to the Superior court level" BMmPps reference to incomplete
legislation refers to the number of times a decision of the board is appealed and the board’s
decision is not supported by a hearing officer. BMP believes the broad statutory authority
the legislature intended to give the board is being eroded by hearing officer decisions.
Hearing officer decisions are discussed in greater detail on page 36 in the section dealing
with qualified applicants.

The Marine Pilot Act of 1991 created a competitive economic system for the marine pilotage
profession in Alaska. BMP has found the competitive system required by the Act created
situations where board members may violate the Alaska Executive Branch Ethics Act (see
page 16) unless members recuse themselves from voting on certain issues. During the period
of our review, three ethics complaints have been filed against board members.
Implementation of Recommendation Nos. 3 and 4 would increase BMP’s effectiveness as
those recommendations remove conflict of interest situations from the board.

The third situation that led BMP to believe their efforts to implement the Marine Pilot Act
of 1991 has been thwarted is the lack of legal support from the Attorney General’s Office
in appealing a case to the Supreme Court level. In June 1993, BMP declared an emergency
situation existed in the Western Region. Two competing pilot associations operated in the
Western Region. One pilot association had a preferred customer policy refusing service to
a client who uses pilots from another organization. According to a judge who later reviewed
the situation, the competing association had a disproportionate share of shipping contracts
to its membership. An Assistant Attorney General staled that since the first association
threatened to boycott, industry was concerned the second association would not be able to
provide the required piloting services. BMP was informed one vessel had moved without
a pilot when one was available because of the two pilot associations stances. BMP was also
informed more ships involved in salmon fisheries would move without a pilot unless one was

available on very short notice.

Believing the movement of a vessel without a pilot created a danger to life, property, and
the coastal environment. BMP developed emergency regulations which were signed by the
Lieutenant Governor on June 30. 1993. The emergency regulations required the two pilot
associations to dispatch pilots upon the request of an agent representing a vessel located in
the compulsory pilotage waters of Western Alaska. The emergency regulations also required
the pilot associations to accept a validly licensed pilot into its membership within 24 hours
after receiving documentation. The association with the majority of the piloting jobs for the
shipping industry filed a motion in Superior Court requesting a temporary restraining order,
to which the State responded by filing for compliance to its statute and the emergency order.
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The judge ruled against the State and said that if an emergency was, in fact, found to exist
the State could use other alternatives to ensure the availability of adequate pilotage services.

BMP voted unanimously to appeal the judge’s decision. An Assistant Attorney General felt
there were legal merits to the case that would support the board's petition for review. But
a decision was made by the Attorney General’s Office to not pursue the appeal for
administrative, rather than legal reasons. BMP believes allowing the judge’s ruling to stand
unchallenged seriously weakens the credibility and viability of the board. We recommend
the board be given the authority through statute to place the burden of having competent
pilots available on the association with stringent penalties if service is refused when a
qualified pilot is available (see Recommendation No. 2).

The extent to which the board, commission, or agency has recommended statutory
changes that are generally of benefit to the public interest.

BMP has actively participated in statutory changes regarding the marine pilotage profession.
In BMP’s FY 91 Annual Report, the board indicated a goal accomplished for the year was
that BMP participated in the legislative process regarding the Marine Pilot Act of 1991.

At the April 27-28, 1993 BMP meeting, the members voted to approve the concept of
1IB 237, which recommends changes to the Marine Pilot Act. and 1B 2-13. which establishes
pilot requirements on the Kuskokwim River. In its FY 93 Annual Report, BMP staled the
board strongly supported certain aspects of 11B 237. The board identified those aspects as
being:

1 limiting the number of pilots licensed per region:
2. establishing fixed tariffs: and
3. limiting the dollar amount donated for lobbying efforts by both industry and pilot

associations.

Although BMP supports aspects of MB 237. no BMP members participated in any legislative
committee meetings regarding 11B 237 in FY 93.

In its goals for FY 94. BMP plans to strongly encourage and support reform ofthe Marine
Pilot Act of 1991. BMP mentions its goals as being:

eliminating competition within regions;

establishing fixed tariffs;

firmly establishing the States’ interests as the number onepriority in the Act;and
investigating greater State involvement and the possibilities ofcontract pilots and

Pwn e

dispatch.

BMP supports aspects of MB 237 and have stated so in their FY 94 goals. This hill would
restrict competition. Members of pilot associations question whether BMP is specifically
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prohibited by AS OK.62.040 (d), which states the hoard may not take action resulting in anti-
competitive activities, from supporting measures that limit competition.

The extent to which the hoard, commission, or agency has encouraged interested
persons to report to it concerning the effect of its requlations and decisions on the
effectiveness of service, economy of service, and avallability of service that it has

provided.

The location, date and time of board meetings are published in newspapers around the State
so that interested public members can attend the meetings. However, we found that adequate
public notice was not always given (see Recommendation No. 7). OL's internal policy
defines reasonable notice as at least two weeks before a regularly scheduled meeting and at
least one week prior to an unplanned teleconference. In spite of sometimes inadequate
notice, interested persons are always in attendance at board meetings.

BMP has been responsive to public participants by setting a public comment time period
each day during BMP meetings. During the lengthy regulation process, public notice was
allowed several times during the meeting to discuss the specific sections of the regulations

on which BMP was currently discussing.

BMP has also called on knowledgeable public individuals to explain issues. For example,
a local medical doctor read the State of Washington medical requirements and the proposed
pilot medical requirements for the State of Alaska. The doctor offered his opinion as to

medical testing BMP might want tt consider adopting.

When BMP has voted on some issues, the board has asked the public present if there were
any questions or problems with the action taken. Individuals have used this opportunity to
ask questions and have appeared satisfied with the responses.

In some instances BMP members have relinquished their seat to a memberof the public for
commenting on a certain topic. We did not see any evidence where others who wanted to
comment were not given the opportunity.

The extent to which the hoard, commission, or agency hasencouraged public
participation in the making of its regulations and decisions.

BMP has encouraged public participation in the making of its regulations. The passage of
the Marine Pilot Act of 19!)I required BMP to extensively rewrite regulations for Marine
Pilots. The process started at the January 1992 BMP meeting. Most of the first draft for the
requlations were written by the Marine Pilot Coordinator. The draft regulations were
released for public comment from October 23 to November 27. 1992, Twenty different
individuals and/or groups submitted written comments. In addition, several people catnc to
the December 1-4. 1992 BMP meeting and made verbal comment on the draft regulations.
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The draft regulations were extensively revised based on the public comments received. The
final regulations tried to accommodate the concerns expressed by the commenting public,
which was composed of the shipping industry, pilot associations, individual pilots, and
captains with the Alaska Marine Highway System (AMHS). BMP decided to eliminate a
section that provided funding for training programs hecause many people described the
section as vague. Drug and alcohol regulations were changed so that unsubstantiated Jesuits
from tests would not be given to the USCG. The biennial license renewal requirements were
changed so that AMIIS trips would count as familiarization trips. The regional requirements
for deputy marine pilot license were changed to accommodate two competing associations
in the Southeast Region. The Director of Occupational Licensing referred to the final deputy
marine training requirements for that region as "the lowest common denominator that could

he reached by all interested parties."

The efficiency with which public inquiries or complaints regarding the activities of the
board, commission, or agencrﬂleo! with it, with the department to which a board or
commission is administratively assigned, or with the Office of the Ombudsman have

been processed and resolved.

Public complaints have been filed against BMP with the Office of the Ombudsman, ethics
complaints have been filed with the Department of Law, and BMP decisions have been
appealed to OL hearing officers. While some of these complaints have been processed and
resolved, many complaints arc not resolved to date. We found that many cases are not
closed in a timely manner and there is no documentation of prioritization of cases.

The Office of the Ombudsman closed two marine pilot cases during the time period July 1
1989 to August 17. IWj. One case was closed because the complainant had not appealed
the board's decision through the available administrative appeal process. The second case
was closed because the complainant was waiting for the Marine Pilot Coordinator's decision
on his application and the board's subsequent action.

Three ethics complaints have been filed against BMP members with the Department of Law
since 1991. Two of the complaints have been dismissed, but one compliant is still open.
The open case was filed on December 15. 1992

OL investigated 55 cases against marine pilots, unlicensed marine pilots, and marine pilots
applying for entry or upgrade during the time period PY 91 through FY 93. At the end of
FY 93. 20 of these cases remained open. As discussed in Recommendation No. 2, some
cases arc not being investigated in a timely manner.
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The extern to which the board or commission which regulates entry into an occupation
or profession has presented (/notified applicants to serve the public.

BMP has had difficulty in issuing professional licenses and endorsements. BMP has
responsibility for adopting regulations establishing qualifications of and required training for
pilots, reviewing and approving training programs conducted by pilot organizations, and
aEproying license applications. As explained in Recommendation No. 4, BMP does not have
objective testing procedures for licensing applicants.

One difficulty trainee applicants face is definitely the result of the competitive economic
situation (see Recommendation No. 2). Competition can create a barrier to entry into the
profession due to a trainee's inability in obtaining access to vessels to complete their
experience requirements. A situation occurred in the Spring of 1992 in the Southeast Region
that illustrates how competition hinders a trainee's access to vessels. A trainee was being
sponsored by one pilot association. The union for the industry endorses the competing pilo*
association.  The union sent out a letter to AMIIS deck officers requesting solidarity
regardless of Bilot association affiliation. The letter goes on to say, "/ am deeply concerned
that anr member continuing to work, or any other members accepting employment with this
new splinter group, will cause a reaction against ourjobs that nr may not be able to stop."

Ten days after the union letter was sent, a letter to his shipmates went out from the captain
of the ferry that the trainee was on board as a pilot observer. In his letter, the captain stated
that he is convinced the uniot -endorsed pilots would raid AMMS positions should their pilot
association go under. The captain went on to say. "Tor my part. / refuse to sign another
pilotage trip until the pilot groups are one." The captain refused to sign the trainee's
pilotage trip and the trainee was required to disembark at Juneau. The captain did not appear
to have any ill will toward the trainee but was instead responding to what he perceived as
a threat. A timely and decisive action by the AMIIS port captain alleviated the problem for
pilot observers on AMIIS vessels.

The port captain developed a formal pilot observer plan that allows access to AM IS vessels
irrespective of sponsoring association. While the access problem on AMIIS vessels has been
solved, this same access J)roblem exists on industry vessels Filoted by competing
associations. We recommend a statutory requirement to address equal access to a competing
association’s contracted vessel regardless of association sponsorship (see Recommendation

No. 2).

The difficulty of approving licenses by BMP is evidenced by the number of times a hearing
officer has reversed BMP's decision on denying an applicant a license or upgrade. Over the
two-year period of FY 92 and *Y 93. 19%. or 20 out of 104 applicants, were denied a
license or upgrade. Fifty percent of the applicants denied licensure or upgrade appealed that
decision. We reviewed the case files of seven of the ten applicants who appealed and found
that two of the cases were still open, one case was dismissed at the applicant's request, in
one case the hearing officer upheld BMP's decision, and in three of the cases the hearing
officer rejected BMP's decision.
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The regulations regarding licenses and endorsements have been revised effective
October 2. 1993. But even the new regulations do not address the essential problems BMP
has had regulating the profession. These problems are the competitive economic system in
Alaska for the marine pilotage profession and the board's lack of consistently applying
standards (See Recommendation No. I).

One of the hoard members explained that :ince competition started, applicants arc trying to
jump steps in the process of upgrading the ships they are licensed to pilot. The board
member said that before competition went into effect, unqualified applicants could not get
past their own association to apply for licensure or upgrade; the pilot associations would
request that the applicant obtain all the required experience prior to applying for licensure.

Once BMP granted a few pilots license upgrades without completely fulfilling all the
requirements, other pilots challenged the licensing requirements. Since the regulations were
written to allow BMP to use its discretion to waive license qualification requirements,
applicants can make valid interpretations which arc strictly for personal benefit and not to
enhance public or environmental safety.

While competition may have an impact on the number of unqu.Vificd applicants trying to get
licensed, another problem is that BMP has not been consistent in enforcing experience
requirements. BMP granted a license to two applicants who did not have the required
pilotage experience. This licensing action on BMP's part has had a domino effect in that
two other applicants who were denied a license cited BM P's decision in the other applicants’
cases. In two of the cases we reviewed where the hearing officer reversed the decision of
BMP. the applicant was trying to jump steps. In the decision on one of the cases, the
hearing officer pointed out that BM P had issued a license to two applicants who did not have
the required pilotage experience and that BMP could not arbitrarily decide when to enforce
experience requirements. The hearing officer also pointed out that BMP could not arbitrarily
require a step system unless every pilot went through that system.

BMP appeared to be acting arbitrarily in choosing to take no action to renew a pilot's license
In the third case we reviewed where the hearing officer recommended an action contrary to
BMP's decision. The hearing officer initially recommended to BMP that an interim license
be granted to the pilot, but the case was subsequently dismissed when the pilot fulfilled the
familiarization trip requirement.

77/e extent to which Mate personnel practices, including affirmative action requirements,
have hecn complied with hy the hoard, commission, or agency to its own activities and
the area of activity nr interest.

We did not find any evidence that BMP was not complying with slate personnel practices,
including affirmative action, in qualifying applicants or in hiring the Marine Pilot
Coordinator. Each lime BMP has denied an applicant a license the reason has been based
on experience requirements and not personal attributes of the applicant. However, we
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recommend that OL work with LEO to determine proper application questions (see
Recommendation No. |,

The extent to which statutory, regulatory, budgeting, or other changes are necessary to
enable the agency, hoard, or commission to better serve the interests of the public and
to comply with the factors enumerated in this subsection.

Sec Recommendation Nos. 1 through No. It).

OK- L.
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APPENDIX A

Department of Commerce and Economic Development
Board of Marine Pilots
Schedule of Revenues Compared with Expenditures
(Unaudited)

(Note 1)
Revenues (Note 2) $ 12,995
Expenditures (Note 3) 125.040
Excess of Expenditures over Revenues (Note 3) (SI 12.045)

Note |

The Schedule of Revenues Compared with Expenditures was prepared from discussions with
Division of Occupational Licensing (OL) personnel and from OL prepared documents
comparing revenue and expenditures for fee determination. The records were not audited
by us and. accordingly, we do not express an opinion on the Board’s Schedule of Revenues

Compared with Expenditures.

Note 2

A significant portion of revenues is comprised of license renewal fees. For the current fee
structure, sec Appendix B. Licenses are renewed biennially. Because of the renewals,
revenues vary substantially year-to-year. Therefore. OL combined revenues collected in
FY 90 and EY 91 and calculated an average in order to obtain a representative amount of
annualized revenues collected for comparison with expenditures.

Note 3

Expenditures consist of direct costs resulting from board member activities, (i.e., travel and
per diem) and an allocation of overhead costs of OL. Our understanding of the allocation
methodology is discussed in Recommendation No. 6 of this report and is the subject of a
September 1993 Office of Management and Budget (OVIB). Division of Audit and
Management Services report entitled Occupational Licensing Fee-Setting PolicyAssessment.
Both our office and OMB do not believe that OL’s method of allocating costs to a
professional licensing board distributes costs reflective of the actual effort spent regulating

their profession.
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APPENDIX B
Department of Commerce and Economic Development
Board of Marine Pilots
Application, License and Other Fees’

Application and Other Fees2

Type of Fee Amount
Application $50
Examination 100
Extension of route or tonnage upgrade application 100
License endorsement application 100
License Fees

Initial and Biennial

License Category Renewal Fee3
Marine Rlat License $2,000
Deputy Marine Pilat License 2.000
Vessel Agent 100

‘Ibe liccming feci clinked by the Division i*f tkcupalttnal Liccmhg fit ibe Roald of Marine [V oil aic tel oul in
Ibe Alavka AdiniiuctialiccCodc al J 12 AAC02.240. Tlie lad fee ill arijic for Iliic board wat effective Nirttnihcf 2*, 1992,
According lo lire Division of tkcupalnmal Licencing cuff. al iln% tunc ilkic are iui planned fee elungee for tin* board.

The Division of (k'cupaliitial Licencing it alto authorized lo charge aJminiciialive feet. Adminicliaiivc feet include:
duplicate licence fee. plu'l«opyinjt fee. and penally fit icinclaleinctit of a tcgrettaiion. licence, permit or certificate which
rernaint tapved for inotc iluil  dayv

ITlic biennial renewal \efiod fOr lie Board 0f Mannc hi,** IC Ikccitilvr I, 1994,
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i\ \ A WALTER J. HICKEL, GOVERNOR
DEPARTMENT OF COMMERCE AND
ECONOMIC DEVELOPMENT JONEAU. ALASKA 99811.0800
PHONE (907) 465-2500
OFFICE OF THE COMM ISSIONER FAX (907) 465-5442

February 3, 1994

Mr. Randy Welker
LIRS BUAR v

Islative Bu - - -
_Agud_itCommit,ee, | 1 r a |1
Division of Legislative Audit
PO BOX 3 CHGISLA T/VE AUDIT

113300
Juneau, AK 99811*3300

Dear Mr. Welker:
RE: Preliminary Audit Report, Board of Marine Pilots

The Board of Marine Pjlots is an independent board that oversees a highly
contentious industry. Often decisions of the board are challenged by cldims
and counterclaims that are settled at the Hearing Officer level. " In the report
conclusion <i>agc 13), the auyditors state that™ their recommendations, |f
|m£l_emen_ted, Will improve the eff|C|enc¥ and effectiveness of the hoard,
Marine pilotage is a very complex and controversial issue. | am not confident
that this audit has addressee! these controversial issues sufficiently to make

realistic recommendations.

In reviewing the Preliminary Audit Report, Board of Marine Pilots, we have
noted several d|screﬁanC|es. Although some of the problems with the report
were related to each other and spread throughout the document, we have
endeavored to group our comments in relationto the recommendations made

by the auditors.
Recommendation No. 1

Tin legislature should extend the Board of Marine Pilots (BMP) termination
date to .June 30. 1998.

The department concurs with the recommendation but feels that we must
comment on the text of the audit.

The auditors state that the board is not operating in the public interest
by establishing goals that are in direct opposition to its statutory Rollcy
mandate to operate in a competitive environment. Although the hoard
does state in_its FY 93 annual report that its [qoals are to eliminate
competition, it was dom_? this by supporting legisfation that would brmg
about changes to the pifotage system. Thé board has_recentl\x/chan e
its _oi)m_mn_on HB 23/ and has taken a neutral position. While this
legislation is being considered, this independent board continues to act
completely withinthe law as mandated by The Marine Pilot Act of 1991,
The Marine Pilot Board (MPB) continués to recognize qualified pilot
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orPa_nl_zanons and continues to license qualified pilots regardless of their
affiliation. Although the composition of the hoard créates conflict of
Interest issues, wé believe it has made every effort to address its
business in a fair and impartial manner,

On page 17, the auditors_place the burden of proof upon the hoard to
demonstrate that competition is detrimental to protecting the interests
of the state before it establishes goals whicn arc cOntrary to its
mandated policy. Albejt the audit then continues to make the board’s
point by stating several major flaws in the present system.

On page 17 of the report, the auditor cites examples where competition
has béen detrimental to Prowdmg fraining opportypities that would
further the state’s interest by licensing a better qualified pilot.

on p_ag{e 18, the auditors cite an example of problems with the dispatch
of pilots (the Western Region incident). The idea of a competitive
piloting system walks a fine line hefween acting in the state's best
Interest (protecting life, property, and the environment) and violating
the provisions of AS 08.62.157 and AS 08.62,163. By allowing pilots
through their. organizations, to enter directly into . contractual
agreements with shlppmg1 companies, competitive piloting has the
Potentlal to compromise, the pilot's abjlity to act independently, and
herefore has the potential to compromise ‘safety.

On pages 16 and 21, the auditors cite examples of how competitive
B|Iot|ng has impeded the board in acting in the nest interest ofthe state
y credting conflict of interest situations under the Alaska Executive
Branch Efhics Act. Four ethics violations have been filed against
members of the Board of Marine °ilots; none of these complaints have

been sustained.

Recommendation No. 2

Statutes and regulations should be revised and strictly enforced to adequately
protect the bestinterest of the state.

The department has, taken a neutral position on how the statute and
ultimately the re%ulatmns should be changed. The audit illustrates the overall
problems’ with the current statute but has not probed deeply enough to
validate the feasibility of their recommendations.

Recommendation 2(A)

Competition requires statutes nnd regulations to ensure nccess of adequate
training and dispatching of services.

The de ?rtment does not consider this recommendation a realistic solution to
the problem.
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The auditors state that due to the competitive economic structure of
marine pilotage in Alaska, the Board of Marine Pilots should be jjpvbn
statutory aut oth to compel pilot organizations to provide training
opportunities to all qualified pilot trainees. However, in the precedin

P_aragraph the auditors state, 'Naturally, a competing association is ng
ikely to make the vessels then%/ have contracts with, and their
experienced pilots, available to competitors for training purposes.” Due
to the need of the members of competing pilot orﬁanl_zatlons to increase
their numbers in order to ?am_ an economically viable share of the
market, Pilot Docking Evaluation Reports have already lost. their
objectivity. These reports are the basis by which the  Division of
Occupational Licensing tracks a tralnee’s_Progress and evaluates his/her
experience prior to licensure. If a pilot organization needs these
trainees to be licensed in order to compete, their training program may
already be compromised. It is unlikely that a pilot organization can be
legally’ requlated into providing training, for their competition. It is alsg
unlikély that industry, i.e. fo_re|qn shipping.companies, can he regulated
into making their ships available for traiming to pilot associations that
they do not'hold contracts with.

There are. many legal guesnons_ to be covered by this recommendation.
Marine pilots Carry $250,000 liability insurance. Can the board, by
requlation, compel’ training pilots from one pilot organization to_ be
fimancially responsible for tne actions of their competition’s trainee?

Although recommendation number 2(A) suggests giving the Board, of
Maring Pilots specific statutory authority to revoke recognition ofa pilot
organization or impose sanctions on a pilot who fails to d|sPatch when
available, It also suggests the use ofbinding arbitration to solve disputes
bhetween pilot organizations and industry. ‘As illustrated bX the pilotage
dispute in the western region during the summer of 1993, a potentia
threat to the pubhc_safet%/_ by vessels'moving without pilots aboard will
not wait for tne deliberafive process of hinding arbitration.

Recommendation 2 (B)

Allegations of pilot misconduct should he expeditiously handled by OL and the
boar%. Sanctions levied should be equal topthe infracytion. y

The department agrees with the recommendation but not the supporting text.

The auditors suggest that if competition were eliminated, the Board of
Marine Pilots would haye to become more proactive and would need to
exercise its authority ofsusRendmg u pilot’s license if he/she failed to
report a marine incident. The department considers the suspensjon of
a pilot's license because of a fajlure to report an accident to be an
unrealistic penalty. This particular concernof the audjtor is blown out
ofé)ro ortion inasmuch us now that there is a Marine Pilot Coordinator,
the board Is and has been proactive.
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The auditors stated that the Division of Occupational Licensing has not
been following up on investigative cases and closing them in-a timely
manner. The auditor cites two cases that were reviewed that had no
action taken on them in seven months.

The auditors cite the vacancy of the Marine Pilot Coordinator position
as.ong_possible reason for this deficiency and also a lack of documented
prioritization of cases.

The foIIowin% is an excerpt of the Division of Occupational Licensing’s
reply to the Office of Management and Budget regarding prioritization
of'investigations:

"Within the Investigative Unit, priorities are established as to what
cases should be invesStigated before others. All reports ofnoncompliance
result in a case being ORened provided the complaint is not frivolous and
potential violation of the law exists.

The exception to this is either a noncooperative complainant or the lack
of a competent witness, Anonymous reports will be investigated if the
severity of the report dictates such action, Once a case is dpened, the
foIIowmgatprlorltles ?re established to determine where the scarce

Investigator time will be applied:

1. incidents which represent an_immedjate danger to the
Eubl;c health and safety.  This includes incidents of a
ontinuing nature;

2. incidents which by the severity of their nature dictate a high
priority. This also may involve incidents of a continuing nature;

3. routine cases which may involve a one-time complaint;

4. incidents which require a proactive initiation oy are the result of
violently opposed schools of thought for professional treatment or
a time versus expected results. These categories will most likely
result in no priority assigned. Due to_mangower limitations, the
division can only respond to complaints and must allocate it's
scarce investigative resources where we get the ?reatest results.
This leaves many professions without adequate investigative
Services.

From 1989 to the present, the Division of Occupational Licensing has
opened and mvestl%ated 96 cases involving state licensed pilots;d of
those enses, or 80.2%, of the total have beén closed

Ir|1 1%89, 17 cases were opened. All of these cases, or 100%, have been
closed.
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Ir|1 1%90, 11 cases were opened. All of these cases, ¢r 100%, have been
closed.

In 1991, 17 cases were opened; 15 of these cases, or 88%, have been
closed. The remaining two cases, or 12%, have been fully investigated.
ore In litigation, and cannot be closed until the litigation is completed.

In 1992, 25 cases were opened; 22 of these cases, or 88%, have been
closed. Ofthe remaining three cases, or 12%, two are awaiting action
by the United States Codst Guard before the state can proceed, and one
case is pending an MOA or litigation if the MOA is not agreed to.

In 1993 (to date(}, 26 cases have been opened; 12 ofthese coses, or 44%,
have been closed. The remaining 14 cases, or 56%, are in the process of

being investigated, are in litigation, or are awaiting hearing officer
review,

Ofall 96 cases opened since 1989, 19 cases remain open; 14 cases, or
13.7%, ofthose cases remaining open, were opened in 1993, Some ofthe

cases that remain o?en were initiated by the hearing officer and are not
under the control of the Division of OcCupational Licensing.

Recommendation No. 3

The Legislature should remove the responsibility of setting tariff from the
Board of Marine Pilots

The department concurs with recommendation No. 3.

Recommendation No. 4

The examination process for marine pilots needs to be revised.

The department concurs with this recommendation.

Recommendation No. 4 (A)

The written examination should be more objective.

The department concurs with this recommendation.

Recommendation No. 4 (B)

The oral exam as it is currently structured should he eliminated.

Because of the conflict of interest issue, competition, and the past board
Bractlces, the de_loartment concurs with this recommendation. However, the

oard should still retain the rlgz_ht and duty to question an applicant as to
his/her work experience, credentials, and application.

-45-



Mr. Randy Welker -6- February 3, 1994

Recommendation C

The statutory criteria for appointment and regional representation of members
to the BM.P Should be refined and strictly adhered to by the Governor during
the selection nnd appointment process.

The department has no objection to this recommendation but feels that the
audit made only a cursory review of the problems concerning the composition

of the hoard.

Recommendation No. 6

The Department of Commerce nnd Economic Development (DCED) should
continue to work with the Office of the Governor. Office of Management and
Bydget (OMB >in estabhshmp fee levels for occupational licenses that are more
refleCtive of the actual requlatory cost of the occupation.

As this recommendation is applied to the MPB, the department disagrees with
this recommendation because it is nonreflective of the MPB fée setting
practice, The auditor’s comments are general in_nature and apply to other
occupations but not the MPB. The 1991 "Maring Pilot Act authorizes a Marine
Pilot.Coordinator with the combined respo,n_3|b|l|t?/ 0fhoard executive secretary
and investigator. To pay for this new Eosmon, all licensed pilots were subject
to a one-time additiongl $805.00 for FY 92, The bi-annual license fees for
ilots increased from $180.00 to $2,000.00. These fees were collected as of
anuary 1, 1993, consequently the MPB was the first board to have its fees
adjusted to reflect the actual cost. The department does agree that the
accounting system is not perfect, but with additional staffing,”more precise
accounting can be achieved.

An OMB audit of the department fee settinP practice was completed in early
October. OMB's recommendations for defining direct costs, including the
implementation of tlmekee_pm? records for I|c_ensmf; staff investigators. and
hearing officers, has been implemented effective July 1, 1993 by the division

for all occupations.

The OMB audit recommended a cap or. incremental fee increases of no more
than 10-25% per licensing {)enod. This is problematic inasmuch as it places
a limit on recovering the dctual cost of licensing the profession. Unpredictable
nnd unforeseen program expenses occur due to investigations, litigation, and
legal challenges which are not controlled by the board or the division. Limiting
expenditures in order to comply with these caps is anticipated to have serious
effects on the division’s abilities to compIK with their ‘statutory mandates.
Under the present scheme, once a program has expended its "accéptable limit"
for fee inCrease addustments under the OMB recommendations and in
accordance with AS 08.01.065, the board will effectively bo shut, down for the
remainder of the fiscal year. 'Hie consequences havé potential health and
safety risks as well as, potential economic hardships. for licensges who wish to
renew their licenses, sit for examinations, etc. 'Hie division will make requests
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for additional spending allocation to Legislative Budget and Audit Committee
to alleviate these harsp consequences, but failing favorable consideration, the
division must control its expenditures.

The division does not fully concur with the audit findings that errors were
made in the calculation "of a two-year average of expenditures used fo
determine the FY 93 license fees, and as a_result, license fees did not truly
reflect the cost of providing regulatory services to each occupation. Detailed
expenditure information used in calculatln?, a two-year average was hased on
information obtained from the state accounting system at the time the decision
had to be magde. The data generated from the“state accounting system for the

urposes.ofthis audit has Changed from data obtained by division staff when

ee decisions were made.

In conclusion, the Department of Commerce and Economic Development has
worked with the OMB auditor on a continuing basis regarding this issue.

Recommendation No. 7

OL should continyge their efforts to adequately provide public notice of board
meetings nnd application deadlines for examinations.

The division is continuing to insure that each hoard meetm? and
examination is properly public noticed. As indicated in the report, four
of the six errors concerned teleconferences. The majority of these
teleconferences involved a serigs of emer%ency meetings of the board
concerning the possible cessation of pilotage in the Western Pilotage
Region due to a dispute between pilotage associations. All interestéd
parties associated with this situation were notified of the teleconference
and participated in it. No complaints of not being notified have been
received. Consequently the intent of the statute has been met but there
exists no documentation in the records that proper notice was given
,throu?h the normal process. The Board of Marine Pilots is operational
in natyre inasmuch as the board is responsible to insure safe pilotage
throughout the state and must act accordingly.

Recommendation No. 8

OL should request _statutor¥ changes to AS 08.01.050 and AS 08.01.070 to
clarify responsibilities for the taking of hoard meeting minutes nnd the
production of an annual report.

A rewrite of AS 08.01 is_available, and the division is seeking legislative
support to introduce it. The rewrite makes numerous revisions ifcluding
amendments to the statutes cited in this recommendation.

The rewrite included revisions which make draftint}; minutes a department

responsibility. It also provides for an annual report deadline submission of
August 1. Tne annual report deadline revision is necessary as many statistics
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February 3, 1994

Mr. Randy S Welker
Legislative Auditor

Division of Legislative Audit
P.O. Box 113300

Juneau. AK 99811-3300

Dear Mr. Welker:

We arc responding to your request for a written response to preliminary audit report
08-1415-94 Department of Commerce and Economic Development. Board of Marine Pilots.

dated November 4. 1993.

We are pleased that Legislative Audit has concluded that appointments to the Board of
Marine Pilots have been made in accordance with state statutes IRecommendation no. 5.

page 241
Regarding Recommendation No. 5, the follov/ing response is made:

The Governor's Office believes that the public member in question had no “direct financial
interest in the occupation that the board regulates”. This is in accordance with

08.01.025, relating to public members of occupational licensing boards. Legislative
Audit concluded the same. We believe that the appointment of this public member was in
accordance with statute. Legislative Audit reached the same conclusion.

However, Legislative Audit determined that the public member in question must have had
on indirect conflict of interest since he resigned after a threat from the cruise ship industry.
We believe that the fact that the cruise ship industry threatened this member and that this
member chose to remove himself from this situation docs not indicate that the public
member had a conflict of interest. W believe this presumption of Legislative Audit to be

in err and unsubstantiated.
Thank you for the opportunity to comment.

Sincerely,

Kristie D. Leaf
Director, Boards and Commissions

-51-



(Intentionally left blank)

-59.

AIASKA CTATI- 1JI1iISI.XH Kh DIVISION Of LHJISIATIVIi AlDU



LEGISLATIVE BUDGET AND AUDIT COMMITTEE
Division of Legislative Audit

P.0. Box 113300

Juneau, AK 99811-3300

907)465-3830

FAX (907) 465-2347
February 4, 1994

Members of the Legislative Budget
and Audit Committee:

We have reviewed the Department of Commerce and Economic Development’s and the
Office of the Governor’s responses to our audit report. However, nothing has been brought
to our attention which would change our position to our recommendations. We have
addressed only those recommendations in which the departments have taken exception to.

We agree marine pilotage is a very complex and controversial issue and the board oversees
a highly contentious industry. During the course of our audit, we interviewed proponents
of competition and monopoly. In order to obtain an unbiased understanding of this
contentious and complex marine pilotage industry we contacted neutral professionals
including the United Stales Coast Guard (USCG), the Federal Trade Commission (FTC), plus
members and staff of the National Research Council Study.

Recommendation No. |

We arc pleased to note that the board has, subsequent to our audit field work, stated their
intentions of taking a neutral position on the passage of House Bill (MB) 237. That bill has
been revised in committee to emphasize the need for an independent, impartial, and unbiased
board with regards to examinations and the issuance and renewal of pilot licenses. We
concur that an unbiased board is important and required for efficient and effective oversight
of the present competitive marine pilotage structure in Alaska. However, the department
continues to support the non-competitive provisions of 1B 237 by claiming weaknesses in
the present system pointed out by the auditor proves that competition is detrimental to
protecting the interest of the State.

The legislation introducing competition to the marine pilotage profession in the State of
Alaska was implemented as recently as 1991. We question whether the implementation of
competition could Ik* fully evaluated and an adverse conclusion drawn by the board in such
a short period of time. As we state in Recommendation No. I, we do not believe that the
board has exerted sufficient effort to resolve these weaknesses. Instead, their efforts have
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tended to advocate a monopolistic structure rather than a competitive one. The FTC has
suggested addressing safety concerns directly hrough vigorous enforcement of safely
regulations rather than indirectly through economic regulations.

In the department’s response to our report, they raise concerns regarding recommendations
to training, safety, and conflict of interest issues of the board. Our report docs point out
weaknesses in which problems presently exist in the State's competitive structure, yet
recommendations to resolve those weaknesses within the competitive structure have also been

suggested.

We have recommended that statutory changes be made to require a pilot to train any
qualified candidate regardless of pilot association affiliation. However, as recently as
January 1994. the board has introduced changes to their regulations in direct opposition to
this recommendation. This change states that "a tralnlng p||0t may not be compelled t0
accept a trainee." in our comments to Recommendation No. 2 below, we will address this

issue in more detail.

The department has stated in their response that by allowing pilots to enter into contractual
agreements with shipping companies there is a potential to compromise safety. However,
neither the department nor the board has demonstrated or furnished documr.tuition or
overwhelming evidence that a competitive system has compromised safety in Alaska or other
jurisdictions. Attempts were made to gather information from the USCG and the Army Corp
of Fnginecrs to analyze shipping safety in Alaska, but sufficient data was not available to

perform such a study.

The department acknowledges that the composition of the board creates conflict of interest
issues. The department has concurred with Recommendation Nos. 3 and 4 regarding the
tariff setting and examination processes. Implementation of these recommendations will
eliminate most conflict of interest situations which arose within Alaska’s competitive

structure.

Recommendation No. 2

In developing this recommendation, we discussed the possibility of competing associations
training all qualified trainees with an Assistant Attorney General. He stated that the
suggested statute change would not be considered unconstitutional and would be defensible
in court, lie also added that a similar situation is already evidenced in case law of common
carriers being required to haul freight for their competitors. Without such statutory
requirement, pilot associations are not likely to train their competitors. The department's
response acknowledges that the board has not thoroughly researched this issue.
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A similar situation arose within the Alaska Marine Highway System (AMIIS) ferry system
where AMIIS personnel affiliated with one association refused to train pilot trainees of their
competitor. The AMIIS port captain was able to resolve this issue by allowing trainees
equal access to AMIIS vessels irrespective of their sponsoring association. This issue was
resolved with little, if any. board involvement. However, to ensure equal access to training
on industry’s vessels, the board will need to take the same active approach as the AMIIS
port captain. The authority for this action will be gained through the recommended statutory

changes.

The department mentions a possible problem in the current training process is the lack of
objectivity of the pilot docking evaluation reports. These forms are utilized to track the
trainee’s progress and evaluate their experience prior to licensure. The reliability of these
forms has been questioned by the department, when the pilot associations are evaluating their
sponsored candidate. An advantage of having competing pilot associations train qualified
candidates is that the pilot docking evaluation reports, with oversight by the Marine Pilot
Coordinator, would enhance the possibility of regaining their objectivity.

The department has stated that they believe it to be unlikely that foreign shipping vessels will
make their ships available for training. We believe that industry is an advocate of
competition; therefore, they would have an incentive to ensure that competition remains by
cooperating in this training effort. In addition, the department’s response acknowledges that

the board has not researched this issue.

The department states that many legal liability questions arise out of requiring associations
to train competing pilot trainees. These are very good questions that the board should be
pursuing answers to rather than claiming the competitive structure will not work.

The Assistant Attorney General was also consulted regarding the dispatching issue. His
response was that pilot associations could not be forced to accept a less lucrative job o\cr
another, but that they could be penalized for their failure to provide a pilot when one was
available. This last issue v'as considered defensible in court.

In the response, the department stated that the suspension of a pilot’s license, due to a failure
to report an accident, is an unrealistic penally. However, this sanction is clearly outlined in
12 AAC 56.960 (e) which is a regulation developed by the board. It is important to have
in place appropriate enforcement sanctions, in a competitive structure, in order to regulate

the profession.

The department noted that policies to prioritize cases for investigative purposes do exist.
However, during our review of the investigative files, there was no physical d jctimcnfalion
which defined the priority of a particular case. Our recommendation is that the
documentation of those procedures to prioritize be maintained within each case file and
cases should be tracked on a continuous basis.

-55-
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In order to resolve the questions raised by the department in their response to this
recommendation, we believe it is the board's responsibility to investigate these options rather
thatt respond that our recommendations are unrealistic. To our knowledge, the board has not
attempted to review these possibilities.

Recommendation No. 5

We have read the response from the Office of the Governor regarding appointments to the
Board of Marine Pilots. Although the governor’s office states that the public member in
qguestion did not have a direct nor an indirect financial interest, we disagree. The purpose
of having public members on boards is to provide an unbiased viewpoint. If those public
members are not free from any interests which may influence their opinion, their objectivity
could be compromised. We are not suggesting that the public member in question
compromised himself, and in fact feel that his immediate resignation was appropriate under
the circumstances. Since this public member withdrew his seat due to a threat which would
impact his financial well being, this clearly demonstrates an indirect financial interest to

industry.

Recommendation No. ft

Wc have reviewed the agency’s response to Recommendation No. 6 and provide the
following clarification. We agree that the recommendation is general in nature and addresses
the division’s fee-setting policy as a whole. Of the SI 25,000 average expenditures allocated
by the division to the Board of Marine Pilots, almost HO% (approximately $97,000) is
associated with the Marine Pilot Coordinator position which is directly funded by marine
pilot fees. However, a portion of costs associated with the division’s investigative unit and
hearing officers', whom address marine pilot issues, have been allocated to the board in the
method described in the recommendation.

Recommendation No. It)

All state documents and forms utilized by this board should be free from potentially
discriminatory information. We suggest that the board work with the Equal Employment
Opportunity Office to ensure that forms are free of this information. As a result, the
protection of the board against discrimination claims would Ik*enhanced.

Analysis of Public Need

We understand that a difference in opinion exists for calculating the effectiveness of the
board in approving licenses. However, we do not believe the board can stale that it was

*56*
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correct in issuing licenses 97.1% of the time. There is no third party review of all
104 licenses granted or denied. This review would be necessary in order to sustain the
97.1% effectiveness claimed by the department. Therefore, the methodology we use to
evaluate the effectiveness of the board’s license decisions is solely based upon thoscicascs

which were appealed.

Sincerely,

o57-
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Introduction

Note: This paper on tho status or the state's marine pilotage system is intended
as a briefing document for the incoming administration. Public release of the
contents is entirely at the discretion of the Commissioner of Commerce and
Economic Development.

Marine pilots are responsible lor the movement of foreign shipping through our coastal
waters and docking of vessels at Alaskan ports. Most citizens are unaware of the vital
rolo performed by pilots every day or the awesome burden of individual liability that
comes with a state manno pilot license. The local knowledge and ship handling abilities
of pilots are essontial for protecting lives, property and the marino environment and
problems within the pilotage system have potentially catastrophic consequences. In
fact, the problems discussed herein have been cited by investigators as contributing to
at least one recent accident, which makes asserting the state's interest in maintaining a
safe and efficient oiloiage system a high public safety oriority. There is also some need
to get a grasp vf the situation quickly as tho Board of Manno Pilots, charged with
regulating the profession, is slated to sunset on June 30.1995.

The report begins with a description of the grounding of tho cruise ship Nieuw
Amsterdam near Ketchikan last August. Competition between pilot groups, legal
challenges to tho authonty of the board to regulate the profession, and contradictions in
the state's Marine Pilot Act are cited as factors contributing to the procont situation
where such accidents are likely and perhaps inevitable. The perspectives of the various
stakeholders in Alaska's marine pitotage system are identified and discussed
Competing interests involved in developing the Marine Pilot Act of 1991 are analyzed to
explain how economic considerations have como to predominate over safety concerns
in the regulatory process. Ongoing efforts of the board to implement the Act are
summanzed. Finally, the pros and cons of three alternative policy approaches for
rectifying problems within the system are discussed.

Several appendices are included to provide backup information. Appendix A provides
details on contradictions within the Manne Pilot Act of 1991. Data on the license staius
of pilots and their associations as well as significant statistics on recent incidents
involving ships in Alaska waters, investigations, lawsuits and administrative hearings are
contained in Appendices B and C. Appendix D is a letter from Department ot
Commerco and Economic Development Commissioner Paul Fuhs reauesting this study
and Appondix E is a letter from Captain Michael Clinkscales cited in the report.

The Nieuw Amsterdam Grounding

floto: This accident Is currontly under investigation by the U.S. Coast Guard, tho
National Transportation Safety Board (NTSB% and State of Alaska. Division of
Occupational Licensing. The U.S. House Subcommittee on Navigation and the
Merchant Marine has received testimony from the NTSB on the Nleuw Amsterdam
grounding during its hearlngrs on cruise ship safety In American waters. This
Incidont has prompted the NTSB to consider holding public hearings In the near
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futuro on tho pllotogo situation in Alaska. All of the information used In compiling
this analysis was taken from public sources.13,7

At 0610 ,on August 9th 1994, the 704 foot, 34,000 gross ton cruise ship N|eUW
Amsterdam, carrying 1.225 passengers and 500 crew was steaming at 15 knots
through Nichols Passage (10 knots over ground) in heavy current and thick fog when
she grounded on tho rocks at Gravina Point near Ketchikan. The ship struck at an
oblique angle rupturing tho bulbous bow and deforming 220 feet ol the portsido hull and
bilge keel. One of the four blades on the port propeller was sheared oft and the others
severely bent. Fortunately, only the lower forepeak tank was ruptured and the ship did
not flood beyond the collision bulkhead A few hundred gallons of hydraulic fluid were
spilled from the destroyed propeller's controllable pitch hub (the ship carried
approximately 63,000 gallc is of fue|).. A3 most passengers on board were asleep, thero
were no significant injunos and the K“EUW Amsteréam was able to refloat herself off the
rocks at about 0730 the samo morning. According to informed investigators, it was
almost miraculous that the null was not nppod opon, which would have probably caused
the ship to capsize and sink. A major tragedy was narrowly avoided.

About 45 minutes pnor to the accident, a state pilot and an unlicensed obsorvor boarded
the ship to bring her into Ketchikan. Both tho pilot and obsorvor were members ot
Alaska Coastwise Pilots (ACP), one of two pilot associations serving the Southeast
pilotage region, which extends from Ketchikan northward to Yakutat. At the time she
struck, tho ship was being conned from the starboard radar console by tho observer
under ihe supervision of the pilot standing behind him. Apparently, the observer did not
posses a federal pilotage endorsement for any Alaskan waters on his masters license.

Under provisions of Alaska's Marine Pilot Act of 1991, tho training programs of pilot
associations must be approved by Ihe Board of Marine Pilots to ensure compliance with
professional standards. The ACP training program had been approved by tho board
State law also requires that entrants into a state sanctioned training program meet
stnngeni entry requirements, among which is a valid federal pilotage endorsement for
the region. As he did not Qualify as a trainee, it was illegal for the observer to be m
control ot tho ship. The captain and several officers were also present on the tndge at
the time, operating the ship’s state ol the art navigation equipment.

Prior to tho grounding, the observer had nevor handled the N|€UW Amsterdam, though
he had made several transits of Nichols Passage as an observer. Most of his sea
career had been as a Panama Canal pilot. The supervising pilot was on loavo from the
Alaska ferry system and was more familiar with the handling cnaractenstics of femes,

hich have a high horsepower to weight ratio, dual rudders and bow thrustors Tha
N|eUW mSterdam has only a single ruddor and is much lower powerod in companson
to its tonnage, hence much less maneuverable than a ferry.

IPilots plead mo 5th when Questioned about grounding.* Mormon | Edwards. Mann* Otfosr and
irAntponjtcn News. September 1994 p 33

«trow me Niew Amsterdam fours horrock in Alaska* Professeinai Manner. December /January 1995.
pu 30*39.

Jinvestigative Me on Nicvw Amsterdam released by U S Coast Guard.
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In Hindsight, it appears that the ship was moving too fast for the conditions and that tho
pilot exorcised poor judgment by relying on radar screen "eyeball navigation,” rather
than traditional chart plotting in transiting a dangerous passage. (In fact tho ship's
second mate, who was manning the centerline radar, reportedly warned tho captain and
pilot that they were steaming too fast for the conditions and that tho pilot had missed his
turn.)

Ostensibly this groun”ng was unremarkable, aside from the fact that it was extremely
lucky the Nieuw Amsterdam did not sink, no one was killed or seriously injured and
there was no catastrophic oil spill. In the words of one investigator, "the pilots had a bad
day." However, it ono looks behind the event to the root causes for a more complete
understanding of why it happened, a disturbing picturo emerges.

The reasons why an unlicensed observer under the tutelage of a moor lighting mate
from the Alaska Marine Highway System (AMHS) was in charge of the safe passage
and docking of the 34.000 gross ton cruiso ship with 1.725 people aboard and carrying
03.000 gallons ot fuel can bo tracod back to problems within the pilotage profession in
Alaska and specifically, to the pressures of market competition between the two
competing pilot organizations m Southeast - ACP and the Southeast Alaska Pilot
Association (SEAPA)4

Changes in tho Profossion

In the U.S.. pilotage is divided between the federal government and maritime statos
Tho federal government exercises control over vessels engaged in domestic trade,
while individual states nave tho authority to require compulsory pilotage for foreign ships
and U.S. flag ships on foreign voyages operating within tho waters of tho state. A'aska
is one of a handful df mantime locales worldwide where the pilotage profession is rot
regulated as a natural monopoly, similar to a public utility.

Traditionally, pilots have formed associations for each port, rw-"on or waterway to of'er
centralized dispatch and billing services. Most associations opuate ~ a tigwy
controlled guilds, carefully controlling entry into the profession and requiring an
extensive apprenticeship program for a trainee to become fully licensed. The
associations sponsor candidates for licensure by providing a training officer and access
to vessels with which their association or agent has a contract. Pilot fees are collected
Oy tho a:sociation, with pilots receiving a portion of the revenues.5

For the first 10 years after the passage ot the original State Pilotage Act in 1970 re
marine pilotage system in Alaska virtually ran itself. Pilots voluntarily organ-zed
thomseives into two associations to serve tho Southeast and Southwestern regions of

4The Southeast AlasKa Pilot Asjoanuon (StAPA) currently ha* 21 full t>m# morrtxjr*. 6 associate
memoors and 1trainee. Alaska Coastwise Pilot Association (ACP) hat 11 full timo member* . S
associates and 3 trainees. Associate members are employed on a seasonal oa*s.

s*Departmcnt of Commerce and Econorrvc Development Board ot Marine Pilots.* Audit Report 0 8 -'*iV
04. Division ot legislative Aud«t. November 4.1993.
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Alaska. The associations were organized along traditional lines and wero responsible
for hiring, training, and dispatching pilots and colloding loos (rom shippers. Occasional
discipline problems with individual pilots were handled internally and the associations
were responsible tor the quality control of their membership.

During the 1980s, marine pilotage in Alaska exporionced considorablo growing pains as
shipping traffic in stato waters increased, particularly in the Southeastern and Aleutians
regions. This growth resulted in new tensions and opportunities. Challenged by pilots
new to the system, traditional association control over pilot training and discipline was
eroded by lopal actions and fears of potential liability in the wake of the Exxon Valdez
disaster. The Alaska Marino Pilot Act - originally designed to give the Board of Marine
Pilots the flexibility to respond to new conditions - did not provide the board the clear
authority it needed to deal with the situation.

Increased demand for pilotage servicos created niches for now groups and
configurations of pilots. During the late 80s, splinter groups ol pilots broke off from the
original associations to offer competing pilotage services. ACP was formed in 1989.
primanly to service the growing cruise ship trade. Its original membership included
pilots who were denied entry into SEAPA and SEAPA momburs who wore disaffected
with the internal operations of the association. Although actual charges for ship
movements are difficult to determine, it appears that ACP was able to find a market
niche by offering a lower priced alternative to SEAPA and secured contracts to move
several ships, including an exclusive contract with Holland America.5

Marine Pilot Act ot 1991

In response to concerns raised by pilots and recommendations from a study published
by the Governor's Office of Management and Budget, legislation was introduced in 1990
to reform Alaska's marino pilot statutes.7 The legislation proposed an explicit social
contract between the state and pilot associations. In roturn for limiting pilot liability and
protecting pilot associations from antitrust litigation, tho state would roquire increased
professional standaids for all pilot3 and heightened accountability on tho part of pilot
organizations.8 However, due to changes in stalling that occurred between the Cowper
and Hickei administrations, noither tho Governor's Office nor tho Division of
Occupational Licensing played any significant leadership role in developing or modifying
the legislation as it passed through tho legislative committee heanng process. This
executive branch leadership vacuum allowed intense lobbying efforts by pilot grcuos
and shippers to exercise inordinate influence in shaping the final legislation.

"Because tho cruise snip trace in Soutneast is nighty seaso u). than* i» not enough mo.* to employ largo
numbers ol full lime pilots over the winter months, thusS associate members are used extensively by both
organizations Many ol these assooato memoers are either pilots in other places during the winter or
Alaska Mann- Highway System (AMHS) oHicers. ferry system employees are able to work on i
seasonal basis lor less ihnn full fmo plots because (hey receive state retirement and hoanh benefits as
aon as exienwve amounts ol leave timo

7imorvvsng A asAa s Mann# Pilotage System Maniou Madden and Brad Perce. November 1990

eDunng this penod Tho 1-weraJ Trade Comn»5S*on was looking into anti competitive practices natiorwioc
and antitrust chargee nad Oven brought agamy: SEAPA in a lawsuit.
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Key legislators added their own ideological stamp in the committee process. Thus,
whilo the legislation, as passod, containod much strictor ontry and training requirements
for pilots and their associations, it also contained some significant concossions to
shippers and dissident pilots. Several contradictions ended up in the law, which have
since haunted the board? ability to effectively regulate the industry (see Appendix A).
This was an unlortunato but porhaps inevitablo conscquenco of tho political process,
given the virulent self interest and fractiousness ot the participants.

From a public cost and efficiency standpoint, it is obvious that centralized dispatch ot
pilots for each region makes the most sense, i.e., one association per region. It was
hoped that once the internal operations of the associations were opened up to public
scrutiny, the various pilot groups would come to somo kind of agreement to operate
cooperatively. This turned out to be a naive assumption. Overwhelming self interest
and a competitive environment precluded any reconciliation.

Led by Holland America, shippers perceived a bottom line advantage to keeping pilot
associations in competition with each other and their combined lobbying efforts had a
great deal to do with the legislative outcome. Shippers were able to insert language in
ihe final bill forbidding the board from taking any action that would rosult in "anti-
competitive activities." thereby ensuring their ability to foster competition between
associations. Senate majority leader Rick Halford addod an additional political wrinkle
to the process by insisting on "free market™ language as a condition for the bill to reach
tho senate floor for a vote. Specifically, his amendment stipulated that the Board of
Manne Pilots could only adopf a maximum tariff, allowing price competition among pilot
groups under the tariff cap. His reasoning was that tariff competition would allow market
forces to most efficiently allocate resources.9 These provisions led to tho quasi
competitive system in place today and are tho source of many of the problems
desenbed in this report.

Alaska is one of only a fow states that has abandoned tho traditional association run
pilotage system in favor of a competitive model. Two other states. Hawaii and Florida
have experimented in recent years with competitive pilotage systems. Both have failed
after experiencing many of the same problems as Alaska. In Hawaii, the state has
taken over pilotage and the Flonda legislature recently passed legislation specifically
abolishing competition between pilot organizations.

In the broadest sense, the Marine Pilot Act of 1991 represented the culmination of a
shift in political power from the pilots - who controlled thoir profession and ran it m
traditional fashion from 1970 through the 80's - to tho shippers and their agents who
have been able to exerase ever greater control in the 90%.

Competition between Pilot Associations and tho NIeUW Amsterdam Accidont

There are not many professional marine*’jobs available In the U.S.. which makes a
pilot's state license an extremely valuable franchise, worth perhaps several million
dollars over a career. Although the cruise ship trade in Southeast is growing, primarily
through ever larger vessels, competition for market share between the associations

9n trie overall economics of shié)é)ing, ilotage fees are a mnuscule proportion ol shippors' opera_tin%
costs and nave virtually no IMpact on Aiapun trade. These tacts Were apparently lost on tne legislature.
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amounts to a zero sum game in which increased market share for one organization
moano less for tho othor. Thus, compotition botwoen pilot accociations really amounts
fo competition for liconsos. i.e., tho association with the largest number of fully licensed
pilots will get the largest share ot the available trade.

This competitive situation makes smaller associations desperate to "tram up'* new pilots.
In the case of ACP, tho presouros of compotition to securo markot sharo reportedly lod
to shortcutting tho trad|t|onal tr aunmg process by having unqualified trainees in the
program (e.g., the NIeUW AmSterdam “accidont) as well as othor dubious practices, such
as allowing multiple observers aboard a ship to meet trip requirements.10 Competition
in the Western region of the state has led in ono instanco to ono aosociat'on refusing to
dispatch a pilot to an agent who used pilots from a rival association. [t may also have
led to ships moving through compulsory pilotage waters without pilots.

Competition has soveroly compromised tho board's ability to maintain high professional
standards. Pressures on pilots to become licensed havo become so intonso that
virtually every trainee who has failed an examination or has been given an unfavorable
rating on ship handling during the past few years has brought a legal challenge.1l
Conflict of interest charges have been filed against pilot members of the board who
administer examinations. The training of now pilots has been severely impacted by
competition, with fully licensed pilots refusing (understandably) to train individuals from
competing associations. This makes it very difficult for deputy pilots to get full
endorsements for their reg.on. particularly for seldom visited ports. Instructor pilots
complain to the board that even within their own association thoy aro afraid to flunk a
trainee on ship maneuvers for fear ot being sued, leaving the state with no protection
against incompetence. In tact, training requirements for Southeast, where competition
between associations is the fiercest, are the lowest of tho four pilotage regions in the
state and perhaps the nation.

Thus, while the Nieuw Amsterdam grounding can be viewed as the pilot and trainee
having a bad day. to those who have studied the profession in Alaska it is symptomatic
ot a system m trouble. Tho public interest in maintaining a safe and efficient pilotage
system has fallen victim to legal challenges and special interest politics. However, the
pernicious effects ot competiiion between pilots and pilot organizations are not readily
apparent to the casual observer. The question most often raised in discussions of
competition in pilotage is "If compotition is so bad then why dont we havo more
accidents?"'. The answer is only because of a combination of luck and the professional
competence ot tho majonty of senior pilots already in the system; it has little or nothing
to do with safeguards in the system itself.

10A ScptcmtxxS. 1904 letter fromSHAPA pilot Mirfiaal Ctnkscaies to Dan Twohio. Marine Pilot
Coordinator raised this issue (see Appendix E (or lull text). Ho statos. *While this may not violalo (no
letter ol me law. [tdoes violate the spr.t ot the law m Bt several traineos ndtng tor pilotage at one time
cannot receive complete and adcquoto instruction from one instructor pilot * That this praciice would Oe
tolerated by a shipper raises senous concerns about their commitmentto a sate and professional
pilotage system

n Onc olten overlooked factor Inthe Wigmusness of pilots (as«do from tho vakio of the icenso) is mat

plots have aeons™ insurance, entitling mem to up to St00.000 in legal expenses. This creates an
incentive to sue whenever they (ace an unfavorable regulatory deos*on.

6.
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Had tho Nieuw Amsterdam grounding resulted in significant loss of life, one can
imagine tho flurry of rocriminationo, invostigative reports and oditorial articlos blaming
legislators, the Division of Occupational Licensing and tho Board of Marine Pilots for
their failure to adequately protoct tho public. Yet it was only luck that provonted a
catastrophe, though lost revenue to Southeast Alaskan towns due to missed port calls
was about $816,000.12 Damage to the ship is estimatod at $2.5 million and a Holland
America spokesman estimates that lost revenues during the three Weeks the ship was
in drydock totaled perhaps $30 million. Clearly this accident demonstrates that the
state’ interest in protecting lives, property and the marine environment is not being
supported by present law or regulations. The real tragedy would be if the present
situation wore allowed to continue.

Where Do We Go From Here?

Before discussing solutions to the problems described above, it is useful to identify the
competing interests in the profession and sort out how they affect the regulatory
process. According to the American Pilots Association, state pilotage beards or
commissions, while varying greatly in their composition, authority and powers, legal
status and other features are most otten composed of industry representatives, pilots
and public members.13 The Alaska Board of Manno Pilots is composed of two pilot
members, two ships agents, two public members and the Commissioner of Commerce
designee. Its membership is meant to be roughly representative of the stakeholders in
tho profession. (Note that shippers are not directly represented, sinco they are mostly
foreign corporations. Instead they are represented by their domestic agents.) The
board is staffed by a Marine Pilot Coordinator.

Stakeholders in Alaska® Marine Pilotago Systom

State regulation of pilotage is split between safety concerns and economic issues.l4
The interests of the major stakeholders in Alaska's marine pilotago system, which run
the full spectrum from exclusive focus on safety to near exclusive focus on economics,
can be summed up as follows:

The public interest is exclusively related to safety, with little or no
concern for the earnings of pilots or the profits of shippers The public has
a right to expuct their governmont to protect lives, property and tho manne
environment through the compulsory pilotage system. In tho past few
years, the public intorost with rospoct to pilotago has boon most effectively
represented by environmental groups such as the Pnnce \gilliam Sound
Public Advisory Group, formed in the wake of the EXXon Valdez disaster.

1Based onnumoers goneratod Dy mo cCED. Division oi Tounsm
American Pilots Association Comments on State Pilot Comnvssions. SopiemMf 41990
:4Mindmg tne Helm, Manno Navigation and Piloting. National Research Counoi. 1994 p40

[
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State government? interests relate primarily to safety ana secondarily to
administrative otficioncy. Since the essence of pilotago is local knowlodgo
and ship handling ability, laws and regulations should emphasize and
roinforce these professional skills. Alaska’s compulsory pilotage regions
are much larger than any in the U.S. so exclusive regional licensing is
necessary for pilots to claim expert local knowledge. High entry level
qualifications and training standards, a longthy apprenticeship poriod and
continuing education requirements are desirable. The independence or
pilots is necessary so that decisions regarding ship movements during
advorse weather, ice or other conditions are based on safety
considerations and not tho shipper's schedule. A powerful and well staffed
board should be able to effectively regulate the system, discipline pilots
and promptly invest' ate incidents / accidents. Legal challenges havo
made tho marine pile age system extraordinarily expensive to administer -
it is tho only profossional licencing board with a full time staff person and a
full time assistant attorney general - though costs are recovered through
license fees. The state is involved in economic regulation only to the
extent necessary to ensure there are a sufficient number of pilots to
service shipping and that tariffs are reasonable and based upon objective
criteria.

Pilots and thoir associations have both a safety and economic intorost
in the profession. Since a pilot’ license is his or her livelihood, their safety
concerns closely parallel these of the state. Potential liability for
accidents, particularly during training is an ongoing concern. A fair and
equitable examination process is necessary to maintain professional
standards. Pilots' economic concerns rovolve around dividing up the
available work, so they tend to focus on limiting the number of licenses in
each region and increasing licensing requirements. In the Western and
Southeastern regions whoro compotition botween pilot associations exists,
market chare concerns of the associations have in some instances
superseded individual pilots” basic interest in safety and professional
standards.

Shlpporo concornc aro primarily oconomic and secondarily related to
safety. They tend to favor competition among pilots to keep tariffs low
Safe and reliable pilotage services are important but their safety concerns
aro largely mot by hiring competent officers and carrying adequate
insurance. Somo shippers would prefer to hiro thoir own "company pilots™
to keep costs down. Some shippors would also prefer to allow cross
regional licensing of pilots so that they would not have to change pilots
when moving from one region to another (e.g., cruise ships traveling from
Southeastern waters to Whittier or Seward).

Ships agents interests aro almost exclusively economic. Because they
provide many services to shippers during port calls, only one of which u
pilotago, ships agents have an interest in keeping pilot rates low to
enhance their bottom line In fact, ships agents are the only
stakeholders In Alaska'9 pilotage system who have virtually no
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financial stake in safet?/. Agents tend to be split on the issue of
compotition botweon pilot associations, with somo favoring tho
convenience of dealing with a single association for dispatcn of pilots,
while others favor competition to hold down costs.

Ongoing Board issues

Tho board continues to attempt to implement tho provisions of tho Marino Pilot Act of
1991 as discussed below.15 Tho Act is only three years old and while some progress
has been made in fulfilling its legislative intent, many of tho problomc that havo
appeared can only be resolved by changes in statute or are a result of the Governor's
appointments to the board. A recent American Pilots Association (APA) survey of
pilotage systems in the various states provides some useful comments on what Alaska
should strive for when considonng changes. According to tho APA, "a pilot commission
is probably the single most important component of a state system for tho regulation of
pilotage." The report lists the overall attributes of successful regulating bodies in the
various maritime states: "A pilot commission should be active. It should take its
licensing responsibilities seriously. It should investigate accidents and complaints
against pilots and ovorseo tho activities of the pilots in a purposeful manner. It should
be fair and objective in its dealings with pilots. Finally, it should be perceived as
independent ot both the pilot association and the industry."

Conflict of Intcrost

Much of the board's conflict of interest problem can be attributed to the pressures ot
competition between pilot associations. Tho board and tho division aro in tho process
revamping the examinations procedure to provide a more objective, less proctor-
intensive examination. Unfortunately these new examinations aro being legally
challenged before a Hearing Officer and in federal court. The board appointment
description in statute does not provide for broad representation of all regions of the
state. Because tho two pilot members and two ship agent members form a majority .and
have a direct economic interest in board decisions, conflict of interest situations are
almost inevitable, particularly when attempting to set tariffs. Additionally, the Board ot
Marine Pilots is the only professional board administered by the Division of
Occupational Licensing composed of both members ot the profession being regulated
and thoir (ships agents) customers. The legislature should look at the composition of
the board in any future revisions of the Marine Pilot Act.

Tariff Sotting

While the Manne Pilot Act ot 1991 made provision for the board to establish maximum
tanffs for each region, as a practical matter the board has wasted nn enormous amount
of time and effort attempting to establish tariffs and has failed miserably. Legislative
auditors found that the maximum tanffs in place appeared to be arbitrarily set througn
negotiations between pilots and shippers rather than objectively determined through
some rate setting methodology. Additionally, board members' lack of economic and
financial expertise has hindered tho board in sotting maximum tariffs. Sunset of AS

ueh ofth|sdscu35|on s SU anzede \fvosourceé eP atlve n‘; et revie
58% mBn eroe 4l ECOOTTIC Leve oRm%nt 0al arme ovem

iS00 0f Oty a%n CESING 10 oards. Commissions an ‘Litensing rograms
i Pertormance eports Fiscal Year
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08.62.045, tariff sotting authority (as of Juno 30, 1994), should oaso this problem.
However, all of the parties involved would probably agree that there needs to be a better
defined, regularly scheduled process for setting tarifis. The auditors recommended that
the board consider assigning the task of tariff setting to the Alaska Public Utilities
Commission (APUC).

Some parties have expressed concern over the possibility of anti-trust suits, should
there be no state oversight of the pilot tariff. The implication of assigning this task to tho
APUC would be that the associations are regulated as utilities, at least with respect to
price competition - a very different approach from the prosont quasi-compotitivo
situation. If tariffs were assigned to an independent third party, at least they would be
established according to objective criteria and an agreed upon (and transparent)
methodology. The division recommends that this issue be studied by the Office of
Management and Budget with recommendations made to the legislature regarding the
possibility of tasking the APUC with tariff sotting.

Training, Examinations and Licensing

The legislative auditors recommended that the board initiate statutory authority to
require all pilot organizations to tram all qualified candidates regardless of affiliation.
Tho division flatly disagrees with this recommendation on the grounds that the board
has no authority to "regulate” pilot associations into training their competitors.
Compotition among pilots has been detrimental to the training of highly qualified pilots
by limiting training opportunities to tho ships with which the trainee's association has
contracts. Itis unreasonable to expect a pilot to assume the immense liability of training
a competitor. In fact, the training issue is at the enjx of what is wrong with the current
quasi-competitive system The auditors also recommended that the board initiate
3tntutory authority to compel industry to mako vessels availablo to all trainees.
However, this too is unrealistic. It is unreasonable to expect a ship master to be
compelled by low to placo tho oafoty of his vossol in tho hands of a trainoo and tho us©
of foreign flag vessels for the training of pilot candidates must, of necessity, remain a
cooperative effort between pilot organizations and industry.

The Marine Pilot Cuoidinator is in the process of upde'.ing exams so that they are more
objective and test for a well rounded pilot. Restructuring of the examinations has
already led to legal challenges. Appeals of examination scores have been filed with the
Hearing Officer and a lawsuit has been filed in federal court against the State of Alaska,
stato officials, and the Board of Marine Pilots (see Appendices C and D). With the
development ot more objective exams, tho need for board members to be actively
engaged in the examination process should be reduced. However, despite potential
conflicts of interest, pilot members of the board are continually queried for their local
knowledge and expertise. Since local knowledge along with ship handling skills are the
essence of pilotage, it is difficult to see how the examination process could be
structured to eliminate interaction between the person taking the exam and the pilot
member representing the region.

States Authority Over Pilot ﬁﬁsocia ions

Should the investigation of the NIEUW msterdam grounding confirm that an unlicensed
observer was conning the vessel at the time of the accident and/or additional illegal
training activities, the board must be ablo to Imposo severe sanctions against tho

to.
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association, including ousponsion or revocation of its state recognition and ability to
operate. The board cannot tolerate violations of state law by state-sanctioned pilot
associations.

In a comootitivo onvironmont, pilot associations may choose not to provide services in
less lucrative ports. There have been incidents where an association has refused to
dispatch a pilot because the shipper (i.e., agent) had been using competing group's
services. The Marine Pilot Coordinator has drafted regulations to address this problem
There have also been several instances where ships have been moved illegally through
compulsory pilotage waters without pilots, even when they were readily available. The
‘agislature should initiate statutory changes to strengthen the board’ authority to
administer the Marino Pilot Act and to hold vessel owners, masters and their agents
accountable for the movement of vessels In compulsory pilotage waters without a pilot.

As long as there is tanft competition there will he disputes between pilot organizations.
The Manno Pilot Act of 1991 does not provide any method to settle these disputes. AS
08.62.175 requires pilot organizations to cooperate with and assist the board in
implementing this chapter. However, in the competitive environment, pilot associations
have been reluctant to provide the state with needed information to assist the board and
the Department of Commerce and economic Development in resolving difficulties. The
legislative auditors suggested binding arbitration as a possible solution to disputes
between associations

Investigations and Pilot Discipline

Whenever ships are moved in and out ot ports, a certain number of accidents is
inevitable. One unintended consequence of a quasi-competitive pilotage system is that
in tho regions with competing associations, virtually all incidents/accidents get reported
to the Marine Pilot Coordinator (by pilots from the competing association), no matter
how trivial. The division has set priorities for investigation and prosecutes reports of
pilot misconduct or incompetence in a timely manner. With assignment of the Marine
Pilot Coordinator to handle the mantime investigative case load, great strides have been
made in following up on investigations.

Because of the magnitude of the potential threat to life, property, and the marino
environment, the legislature should consider increasing civil penalties for violations of
the Manne Pilot Act from the current $5,000 maximum to a higher figure.

Administration

The Division of Occupational Licensing has revised the fee setting procoss for the
upcoming renewaJ penod to reflect the cost to the state. Pilot licensing fees havo been
increased substantially from a $2,000 biennial fee to $3,200. This increase is in large
part reflective of tire costs of legal challenges to the board's decisions, many of which
relate to contradictions in the Marine Pilot Act. As the cost of these legal proceedings is
passed on to the profession in the form of license fees, it is likely to eventually have a
dampening effect on lawsuits. Since pilotage tariffs must ultimately pay for legal costs,
a vessel surcharge collected by the pilot associations may be a more appropriate
means of offsetting the cost of regulating compulsory pilotage.
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Board Goal9 for 1995

In its goals for fiscal yoar 1995, tho board ctatod that its overall objective was to mako
the safety interests of the state the primary focus of its regulatory activities. The board
intends to continue with ongoing implementation of the Marine Pilotage Act of 1991 and
to revamp the examination process. The board also supports reform of the Act

At tho October 5, 1994 board meeting in Juneau, tho pilot representatives from all
groups agreed to form an Alaska State Pilots Alliance to draft a “pilots hill"" for
Introduction in the 19th Legislature to meet tho auove policy goals. It remains to be
seen whether the pilots themselves can find enough common ground on which to draft
legislation. Note that a previous “pilot’s bill,"* designed to meet many of the concerns
cited above, was introduced by Representative Hudson in the first session of the ! 8th
Legislature. It languished in the committee process for two sessions and eventually
died in the House Transportation Committee.

Pros and Cons of Various Policy Approaches for Improving Alaska's
Marine Pilotage System

The policy approaches for repairing tho pilotago system that havo boon advocated by
vanous stakeholders and others can be separated into three models or paradigms. The
pros and cons of each are desenbed below:

1) Band aid approach as identified by Legislative Audit.

This alternative would basically continue the status quo and try to make the quasi
competitive system work better. The Pilot Act would be opened to remove
contradictions m statute only. The board would be renewed but would still operate
under the “anti-competitive clause* in the law. Tariff setting could bo assigned to tho
APUC. which would collect a fee from the industry for its services Pilots would he
required to train their competitors and serious sanctions would be applied to any
association that conducted illegal training activities or refused to dispatch an available
pilot.

Pros

The obvious advantage to this approach would be that it is the easiest. The legislature
has demonstrated very little interest in wrestling with another thorny manne pilot bill. I
tanff setting authonty was assigned to the APUC. it might bo possiblo to ro configure the
board (by eliminating agont and public members) to make it more of a licensing as
opposed to regulatory body, which should eas9 some of the conflict of interest issues
One idea would be to replace some of the non pilot board members with representatives
ot environmental watchdog groups, e.g.. the Prince William Sound Public Advisory
Group, who have no economic interest in pilotago but share the state’ safety concerns.

Cons

The status quo is not working. Unless the loopholes in tne law are closed, the board will
continue to find itself mired in lawsuits and legal challengos to virtually every
unfavorable decision. Conflicts of interest will continue to hobble the board and legal
costs (and license lees) will continue to rise proportionally. The power of the board to

12
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provide a safe and efficient pilotago system will bo further diluted. Competition between
associations has had a seriously negative effect on public safety. There appears to be
no reasonable means to coerce pilots into training their competitors.

2) Free market approach with the board as a licensing body only.

Under this alternative, the board would not be ronowed in its present form but rather as
a licensing body only, responsible for examinations and liconse renewals. The Marine
Pilot Act would be stripped of provisions relating to pilot associations and the Marine
Pilot Coordinator would be eliminated. Tariffs would be negotiated between individual
pilots or associations and shippers. (Note that the main reason for having an
enforceable tariff is to prevent overcharging. Under deregulation, tariffs could be set at
whatever the market would bear, which might bo very oxponsive, e.g., for an out of the
way port during a holiday, and could lead to movement of ships without pilots.) Any
pretense of pilots as independent contractors responsible to the state for public safety
would bo abandoned. The state would give up most of its ovorsight responsibilities and
let the froo market determine the demand for pilots and the routes for which they could
be licensed, i.e.. cross regional licensing would be allowed.

Pros

This approach has the virtue of simplicity and is tne least cost alternative from the
state's perspective. Tho board would more closely resemble other occupational
licensing bodies. Conflict of interest problems would be reducod.

Cons

If pilotage wore deregulated, there would be no need for state licensed pilots. At the
extreme, shippers could employ anyone with a federal pilotage endorsement and mako
them "company pilots.”” The interests of the state in the prevention of loss of :>fo
property and protection of the marine environment would be left in the hands of foreign
shipping companies and fiercely competing pilot associations. Deregulation woukJ
remove virtually all state oversight and open all parties to potential antitrust camp

As independent contractors, pilots would lose their liability limitation (currently S250.00C
and be unable to get insurance. This would make pilotage unattractive to otherwise
qualified mariners. There is no conceivable way that a viable training program could be
carried out under these conditions. lhe sta“3 would have little or no ability to investigate
and prosecute manne incidents.

A rocont !r\]laﬁi_fr]al Rosoarch Council study ot manno navigation and piloting in the U S .
Min INg the Helm recommended that federal pilot endorsements be downgraded m tre
licensing system to become nothing more than a prerequisite for the more demandjrg
state pilot license.16 For Alaska to go in the other direction would bo an unneanny
departure from the recommendations of the most comprehensive and up to date
national pilotage study. In short, general deregulation would subordinate the safety
?ongerns of tho public to the economic interests of pilots and shippers, creating a recipe
or disaster.

1BHat»onol Academy Pfesa. 1004.

13
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3) Greater state Involvement, l.e., a State Pilotago Authority.

A state pilotage authority would otter central dispatch ot pilots and billing. Shippers
planning to enter a compulsory pilotago region would call one number to got a pilot.
Pilot boats would be contracted by the state. Pilots would be contractual employees ot
the state, paid either by the day or hour (plus a tonnage multiple). The number of pilots
would be controlled to provide a target incomo to all pilots within a reasonable tanff
schedule. Competitive issues would be removed and the state’ safety interests would
bo paramount. | he state would take over training. Trainees would be selected from a
list of qualified candidates via a compotitive examination process. Trainers could
receive additional compensation and have their liability covered. Continuing education
requirements for renewal of liconcos would bo momtorod by the state. A fixed tanff
would be set by the APUC (or other body) and could provide for surcharges to cover the
overhead costs of running tho system and training. In sum, a stato pilotago authority
could operate as a self-funded public corporation.

Pilots could form association? to provide group insurance, retirement plane and tariff
representation. The state would have direct control ol the industry as a regulated utility,
thus aliowing pilots protection under the state action cxomption.

Pros

A state pilotage authority would assure that the state government and public interests
predominated in maintaining a safe and etlicient pilotage system.

Cons

Even if it was established as a public corporation, a state pilotage authority would be
equivalent to adding another layer of bureaucracy. It is doubtful that an authonty could
operate at less cost than the present system. The powerful shipping agent lobby would
undoubtedly object strenuously to such an arrangement, since a portion of their
revenues comes from pilot related port fees.

Conclusion

To the uninitiated, the issues surrounding marine pilotage in Alaska can be quite
bcwildenng. The problems within the profession are complex and controversial and the
special interest politics involved in amending the Marine Pilot Act are vicious. Both the
pilots and shippers are playing for high stakes. Numerous lawyers and lobbyists are
making substantial fees off of this unfortunate situation. In fact, the marine pilotage
system is a classic *tarbaby” for an incoming administration. There are no easy
solutions. Yet we havo a sorious problem here with potentially catastrophic
consequences and state government has a basic public safety obligation to provide safe
and reliable pilotage.

This report is an attempt to lay out all of tne issues in a manner that is useful for newly
appointed officials. While tho author takes complete responsibility for the contents, the
conclusions and recommendations presented herein are really a consensus ot the
opinions of executive branch staff who have been charged with studying or regulating
pilotage during the past several years. Their general conclusions that the system is not
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working and that the state should become turiher enmeshed in pilotage, rather than
dorogulating the profession to "let market forces straighten thingc out," flios in tho faco
of conventional wisdom. Indeed, tho most difficult thing about providing sound advice to
legislators and other policymakers on pilotage issues is to overcome their inherent bias
towards a "market solution.” We Ve tried a market solution in Alaska for three years and
have ended up with a system ripe for disaster. Pilotage really is different and problems
within th9 state system do not lend themselves to conventional solutions.

Whatever approach the new administration takes, it is absolutely essential tor the
executive branch to play a leadership role In asserting the state's interest to
protect lives, property and the marine environment In any revisions to the Marine
Pilot Act of 1991. Government has an obligation to ensure that the safety
concerns of the public predominate over the economic concerns of pilots,
shippers and ships agents in the regulatory process.
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Appendix A
Contradictions in the Marino Pilot Act of 1991

Tho Board of Mahno Pilots has oncountorod numerous difficulties in implementing the
Marino Pilot Act of 1991.”7 Man/ of these difficulties can bo attnbutod to the following
five major problems and contradictions that the board has identified within the Act.

1)

The policy and findings of the 17th Legislature states:

"It is the policy of the state to prevent tho loss of lives and property and to protect
the marine environment of the state by requiring cumpulsory pilotage on the
inland and coastal water of and adjacent to the state."

and further that:

Itis necessary to give the Board of Marine Pilots broad statutory authority,
including tho authonty to ostablish pilotago regions, and maximum tariffs and tho
authonty to establish criteria for the traming and licensing of marine pilots.

AS 08.62.040 Powers and Duties states:

(d) Not withstanding tho exemption from AS 45.50.562*45.50.596 granted to pilot
organizations under AS 45.50.572 (a), tne board may not adopt a regulation or
take any other action resulting in anti-competitive activities that, if the board were
subject to AS 45.50.562*45.50.596, would violate AS 45.50.562-45.50.596.

Contradictions:

Marine pilotage under tho Marino Pilot Act of 1991 is not a freely competitive
profession Itis a carefully regulated profession. Pilots do not compete in a "free
market*. ' *e State of Alaska creates a need for pilots in the form ot a
compulsory pilotago statuto. Tho stato docidos where pilots can oporato and
prohibits them from competing in more than on« region. The state places a limit
on how much pilots can charge for their services. Pilots are required to comply
with recency criteria attainable only by an organization with sufficient contract®; to
meet the standards for renewal for all of its members. The state prohibits pilots
from becoming the employee of a shipper, yet requires them to belong to an
association that contracts with shippers. The state mandates all of these
things and then expects pilots to cjmpeto on whatever ground Is left. This
is the basis of tho "qussl-competitive™ system that is causing many ot the
regulatory problems facing the board.

|7 F*cerpied from tne FY 94 Hoard or Marine Pilots tteport to tne Governor  -spared by Dan Twoniq

Manno Pilot Coorona*or.

16.
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AS 06.62.163 Pilots as Independent Contractors requiros that pilots be
independent contractors and prohibits them from being an employoo ol a chippor.
This statute was passed to ensure that stale licensed pilots represented the
interests ol tho state and that safety was not compromised by decisions of an

economic nature, e.g., to move a ship during adverse weather or ice conditions to
maintain a shippers schedule.

Contradictions:

3)

AS 06.62.173 Regional marine pilot organizations states that pilots may form
organizations.

AS 08.62.080 Uconse required; restrictions and conditions, states that pilots
must belong to an organization in order to pilot vessels. Pilot organizations
(associations) are formed for the common dispatch of pilots, the billing of
shippers for services, and disoursement of revenues. Under the present pilotago
scheme, pilot associations compete for contracts with shippers. Pilots associated
with an organization that has a contract with a chippor aro thoroforo do facto
contractual employees of that shipper. Thus tho possibility exists for losing the
indcpondont contractor statue that is required by AS 08.62.163.

AS 08.62.080 License required; restrictions and conditions states.

(b) A pilot may not bo liconscdln moro than onoroglon m tho stato unless tho
board determines tnat it is in me best interest of the state.

Contradiction:

AS 08.62.080(c) requires that a license issued under this chapter must identify
the specific waterways end ports In each oiloteoe regk2Qin which a licensee
is authonzed by the board to piiot vessels. The board shall authorize a license to
pilot vessels In a specific waterway or port ir a pilotage region upon the
licensee satisfying the training and other qualifying requirements by the board to
pilot vcssols in that watorway or port.

AS 08 62.093 Qualifications for a deputy marfno pilot license states;
(@) the board shall issue a deputy manno pilot license for a marine pilotage

region toa porson who.... This requiros ontry lovol pilots to gain a iiconco lor a
complete region as opposed to specific ports and walorwavs within a region

Several cases are pending in the Haanng Officer process that are caused directly by
contradictions in the statutes that refer to cross regional licensing.

4)

17

Legislative auditors have stated that training ehoutd bo mandated by taw to be
open to ail candidates regard uss of affiliation. They suggested that the board
initiate legislative change requmng pilots to tram their competitors (see following
section).
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Contradiction:

5)

10

in a compotitivo onvironmont, a pilot can not bo compollod to train a por3on for
his competitors. Regardless of any legal requirements imposed by the state,
pilots are reluctant to expose their license to the liability of training a candidate
who may, bocome a future competitor. Training pilots have also been subject to
lawsuits by trainees for giving less than satisfactory evaluations.

In this senso. competition in piloting has been detrimental to tho training of highly
qualified pilots. If a pilot organization needs more pilots to gain a larger market
share, taking short cuts in training and licensure are in the financial interest of
that organization. Decisions on training have become business docislons
and not safety decisions. More pilot organizations sharing a finite amount
of work means fewer opportunities to all pilots for training.

Tho Board ol Marine Pilots has been stymied in its efforts to adopt regulations
that properly implement the Manne Pilot Act ol 1S91. The regulations wntten and
adopted by the board are continually challenged in the legal arena because of
incomplete or contradictory legislation. Lawsuits have been tiled and are pendirg
m both state and federal court against the State of Alaska, stale officials (both
individually and in their official capacities), the Board of Manne Pilots and board
members (ooth individually and in their official capacities).
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Region

Southoast

Western

Southcentral

Kuskokwim
River

Total

* As ot 12/7/94.

19.

Appendix B

Licensing Status of Pilot Associations*

Association No. ot Full No. of
Time Associate
Members Members

Southoast 21 6

Alaska Pilot

Association

Alaska 1n

Coastwiso

Pilot

Association

Western

Alaska Pilots

Association

Alaska Manno 11

Pilots

Southwest 20

Alaska Pilot

Association

and

Dispatching

Services

Kuskokwim

Pilots

Association

69 14

No. of
Trainees

1

P20
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Appondix C
Significant Pilotage Statistics

Ship statistics for rocent Incidents Involving vossols In Alaska wntors:

Reefer Bad?er 3.100gt reefer cargo 197 metric tons of fuel
Incident involving a pilot abandoning his duty

'Regent Star 240009t 850 berths 1.827 mt of fuol
Incident involving collision with a submerged object

*NordicPrince 23,2009t 1,194 beuhs no fuel data available
Incident involving possible training violations

*Nieuw Amsterdam 33.930gt 1,374 berths 2,191 mt of fuel

Incident involving grounding of the vessel with flooding, pollution and injuries

'Overseas Ohio  92.017gt 272.5 mbbl. crude 6215.5 mt of fuel
Incident involving collision with an iceberg and flooding

'Dhara 2,i07gt reefer cargo no fuel data available
Incident involving vessel movmg without a pilot aboard
'Regal Princess  69.845gt  1.350 berths 2.100 mt of fuel

Incident involving an ‘'uncomfortable landing™ duo to high winds

*Noordam 33.930gt  1.340 berths 2,191 mt of fuel
Incident involving collision witli a gllinef

PnlarFagle 6S.174gf NG carrier no fuel data available
Incident involving a hard landing with damage to pier facilities

’Information gleaned from Lloyds Rogistry.

Since 1991 there have been 3 fatalitiec directly involving cruise ship operations in
Alaska.

Since 1991 there have been 3 senous incidents involving the use of assist tugs in
Alaska. 1 fatality, 2 togs lost.
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Appendix C continued

Sinco 1989 (when computeri7ed records began), the Division of Occupational Licensing
has oponed and investigated 126 cases involving manne pilots in the state of Alaska.
There are currently 29 cases that remain open. Of these, 16 cases were opened in FY
1994.

Since the creation of the Marine Pilot Coordinator position, 57 cases have been opened
and investigated. 97 cases have been closed.

Since 1991 there have been 27 reported collisions between vessels or collisions
between vessels and docks.

Since 1991 there have been 9 reported groundings of vessels with pilots aboard.

Litigation Summary

Aside from litigation pending in the hearing officer process, 4 lawsuits are pending in
superior court against the state, and several lawsuits between pilots have been filed.
Significant among these are 3 anti-trust suits (2 have been settled).

Since 1991. 5 ethics complaints have been filed against members of the Board ot
Marine Pilots and investigated by the Department of Law (none we.e sustained).

A pilot board member (public) was forced to resign from the board when his private

business was boycottod by tho cruiso ship industry bocauso thoy woro not ploasod with
the way that he voted on the board.

21
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WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF COMMERCE AND /

ECONOMIC DEVELOPMENT RO HoD
OFFICE OF THECOMMISSIONER EAFQ\(IEO%QO%-%SOO

June 23, 1994

Mr. Shelby Stastny

Director

Office of the Governor

Office of Manaz%ement and Budget
P.O. Bo* 1100

Juneau, AK 99811-0020

Door Shelby,

In November of 1990. the Office of the Governor. Ihvimon of Poli\c?/ _lpublished_ a
atudv entitled, IMPROVING AIASKA’S MARINE PILOTAGE SYSTEM. This
study was commissioned as a result of concerns raised regarding tho events
leading to the grounding of the tanker EXXON VALDEZ on Bligh Reefin 1989.

Since this study was published, the Alaska State Legislature enacted the Marine
Pilot Act of 1991. This Act promotes a semi-competitive system of pilotage in
which more than one pilot group may compete for contracts with «"“oacl owners
operating within tho state's compulsory pilotago waters. This syt. m was based
on the Board of Manne Pilots setting a 'maximum tariff that pilots could charge
for their services.

In November of 1993, the Division of Legislative Audit published a performance
report on the Board of Marine Pilots which sharply criticized the Pilot Board, the
Division of Occupational Licensing, and the Governor for their inability to imple-
ment the Marino Pilot Act of 1991. Although the audit grouped its comment* into
10 recommendations, the Dopartmont of Commerce and Economic Development
has identified 31 individual criticisms from the audit of tho Pilot Board or the
pilotage system as it exists today.

Two major concerns addressed in this report aro:

Conflicts of interest among board members. Operating in a competi-
tive environment has made some board members ineffective in the areas of
expertise for which they were chosen to sit on the board.

The statutes and regulations should be revised to adequately pro-
tect the bent interest of the state. The report demonstrated that prob-
lems with competition have limited training opportunities for Pilots, and
recommended that violations of the statutes should be promptly prosecuted
and punished, and that the Governor should strictly adhere to the statutory
criteria for appointment to the board.

Alaska Statute 08.62.045 (MAXIMUM TARIFFS) sunsets on June 30. 1994, thus
removing the authority to act and oversee pilotago tariffs from the Board of
Manne Pilots. In the opinion of legislative legal council, this action may expose
pilot organizations to federal anti-trust suits caused by the loan of protection under

M HH.H
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Mr. Sholby Sta3tny -2~ June 23,1S%4

the state action exemption. The Alaska State Legislature adjourned recently
without passing legislation to extend tho maximum tariffs or passing HB 170
extending the Board of Marine Pilots.

Since the passage of tho Marine Pilotage Act of 1991, uhipu havo moved in
compulsory pilot waters without pilots (Dutch Harbor and the North Slope in 1993
and Atka In 1994% thus flouting tne pilotage system. Five ethics violations arising
from possible conflicts of interest with competing pilot organisations havo boon
filed against members of tho Board of Marine Pilots, and only three new pilots
have been licensod thi-oughout the state (two of whom were licensed to serve a
newly created and remote pilotage region on the Kuskokwim River).

With these issues in mind, it becomes obvious that the Alaska Legislature should
take a close look at marine pilotage m tho coming session. IMPROVING
ALASKA’S MARINE PILOTAGE oYSTEM was a very well written analysis of
Bllotage in Alaska an it stood in 1989. Since its Eubllcatlon_, many changes have

een made in the ﬁllotage industry, both in Alaska and nationwide. These
changes bear another look so that the legislature has good, up-to-date information
to consider when they act on this very complex and controversial topic.

1request that the Office of the Governor, Division of Management and Budget
update and revise this report in time for the Legislature to digest it well before
tho next session. My staff stands ready to answer questions, provido information,
or assist tho authors in any way possible.

[/ Paul Fuha
Commissioner

DT/PF/yd463.0l
062394a
Enclosures: IMPROVING ALASKA'S MARINE PILOTAGE SYSTEM
Audit Report, Board of Marine Pilots
Letter from Director, Division of Occupational Licensing,
DCED, Re: Audit, Board of Marine Pilots
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Appendix E

Letter from Captain Michael Clinkscales

25.
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MAMIN* W OTIM O Itr-ﬂOMItt
Southeastern Alaska Pilots’ Association

P. 0. BOX 6100
KETCHIKAN, ALASKA 99901

*£ 0p AlaSka
g Tor GoMEsce
5 September 19%4 ~ 1 o
SEP 07 194
Captain Dan Twohig QO pAiyit-u ueNSINQ
Division of Occupational Licensing
P. 0. Box D
I>car Captain Twohig,

| am writing this letter to express my concerns that the current training guidelines of
Marine Pilots in Alaska have allowed pilot groups to implement minimal training programs
for new pilots. | believe competitive market forces, rather than safety, have been a
motivation factor for some pilot training programs.

Since there are no uniform training requirements or standards set by the State of
Alaska, individual groups have used their best judgment about criteria and safety factors in
training new pilots. Now that a highly competitive atmosphere exists in Alaska manne
piloting, safety concerns are more likely to be overlooked in favor of accelerated training
programs, so that more pilots can be created in order to expand one group at the expense of
another. On several occasions a pilot group has placed more than one trainee tup to 4-5) at a
time on a ship. While this may not violate the letter of the law, ;t docs violate the spirit of
the law, in that several trainees riding for pilotage at one cannot receive complete and
adequate instruction from one instructor pilot.

Virtually nowhere else in the United States and the world are pilot groups allowed to
compete in this manner. We can see tne results of an instant 'shake ’n bake' trainee
program with the Nieuw Amsterlam (Holland American Lines) accident, in which a
non-liccnsed pilot observer - not a pilot trainee *was in command in fog and in close waters.

It is also in the interest of ugcnts and the shipping industry to favor one group over
another in order to break the groups up into as many pieces as possible. The undesirable
effects of these actions arc that the newly formed group will need contracts in order to build
up its base and expand. It will be pressured to form unhealthy, close relationships with
shippers to get these contracts. A pilot then will be less able to keep his independent status.
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which is paramount when lives, property, and the environment arc at stake.

When pilots have a relationship which is too close to shippers the following events
occur. |If a shipper wants to proceed with a docking in poor weather conditions in order to
meet a schedule, the pilot may not feel free to say no. Also, if the shipper’ captains insist
on taking command through the majority of the voyage, the pilots are not free to protest. In
essence, the result is that the independent pilot has become a ‘company pilot™. | feel that
this "‘company pilot* situation now exists In Southeast Alaska.

The solution is foi (he Slate tu mandate a uniform pilot training program with criteria
which will discourage fast-track trumng of pilots at the expense of safety. There should also
be one dispatch roster, per region, through which all pilots are dispatched. Then there
would be no favoritism or bchird the scenes dealing in assigning pilots to ships. More
important, pilots would maintam their independent status. There could be one or more pilot
groups per region, and the State could set pilot tecs based on U.S. west coast prices, plus a
cost of living allowance.

Wc should remember what happens when safety concerns are overlooked in lavor of
monetary considerations, such as in the Exxon Valdcr accident. Once the accident had
occurred (due to various reasons), the cleanup effort was ineffectual because industry and the
government had allowed for inadequate cleanup equipment and contingency plans. Monetary
considerations had supplanted safety concerns and the environment and the Alaskan people
paid the price.

Sincerely,

o NP

<%-1 t*,

SEP 07 19%4
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T o c s s B 130(RES)(Draft Version K dated 4/711795)
. after line 23
Insert a new bill section to read
e c 5 A'S 08.62 is amended by adding a new section to read
sec 08 .62.046 PILOTAGE TARIFFS, (a) The board shall adopt by
regulation m axim um tariffs that m ay be charged by pilots for the provision of specific
pilotage services. The board shall identify those expenses that arc included in the
tariff. In adopting m aximum tariffs under this subsection, the board shall take into
consideration
(1) reasonable compensation for actual lime aboard a vessel as a pilot
and for time engaged in preparing to provide pilotage services:;
(2) differential com pensation for seasonal and weather conditions, risks
involved in providing pilotage services, and overtime;
(3) dispatch expenses, transportation expenses, and other associated
costs directly related to the provision of pilotage services;:
(4) reasonable ovecrb »d expenses that arc necessary to provide year
round pilotage services for the region; and
(5) other expenses identified by the board
(b) A pilot organization recognized by the board acting on behalf of its
members, may adopt a new or revised tariff for provision of pilotage services if the
pilot organization follows the procedures set out in (c) of this section The tariff
adopted wunder this subsection m ust include those expenses identified b the board
under (a) of this section but may not exceed the m aximum tariff set by the board
The tariff adopted under this subsection m ay be revised annually.
(C) A pilot organization shall send a notice of intent to adopt a tariff for
provision of pilotage services to the board and publish the notice on at least three
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days during a period of 14 consecutive days in a nc caper of general circulation in
2 the state. The notice of intent to adopt a tariff shah include a copy of the proposed
3 tariff, the name and mailing address of the pilot organization that intends to adopt the
4 tariff, and a statement of the tine and place of adoption o f the tariff A pilot
5 organization may not adopt a tariff until 30 days have elapsed from the later of the
6 m ailing of the notice of intent to adopt a tariff to the board or the last date o f
7 publication of the notice of intent to adopt a tariff A tariff m ay not take effect until
8 30 days after the tariff is adopted by the pilot organization
9 (d) A pilot organization recognized by the board or a member of the pilot
10 organization may not charge a tariff for the provision of pilotage services that exceeds
:IJ- the m axim um tariff set by the board, that is different from the tariff adopted by the
12 pilot organization, or that has not taken effect under (c) of this section
13 Renumber the following bill sections accordingly
14 Page 5, lines 25 - 26
15 D elete "(IN E X C E S S 0 F T H E M A X I M U M T A R I F F E ST A B L ISH ED B Y T H E
16 B O A R D o R 1"
17 Insert in excess of the m aximum tariff established by the board or"
18 Page 5. line 26
19 Delete "amount set [TARIFF ADOTPTETD]"

20 Insert "tariff adopted

R

Page 7. line 4, after "conditions"

m Insert " including tariffs . *
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Alaska State Legislature

Interim:

Session:
State Capitol MFM O 716 W4th Avenue
Juneau AK 99801-1182 - Anchorage AK 99501-2133

TO: George Utermohlc, Attorney

Legal Services
VIA FAX: 2029 (MV T
g \
FROM: Annette E. Kreitzer, Aide t6 f‘

Senate Resources Committee;

D AT E : A p oril [ 19 95
*kkkhkkikkikikkk m**m+***** *+*kk ** * *hhkkkhhkkhkhhkkkhkhhkhhkhhhkkhhkhhhkhhihiiikikhiiiixik

Please prepare an amendment to the K version of CS for SB 130 (RES)
using the language from AS 08.62.045 (attached) which was repealed
effective June 30, 1994.

The Resources Committee will be hearing SB 130 tomorrow
afternoon. Please deliver the amendment to Capitol Room 115 before

12:00 p.m.. Thank you.
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AS 08 62.045 AS 08 62.045

(4) adopt regulations establishing

(A) pilotage regions in the state;

(D) the criteria for concurring in the amount of license, applica-
tion, training, investigation, and audit fees proposed by the department
under AS 08 01.065;

(C) Ihe criteria for recognizing pilot organization* under AS
08 62.175;

(5) mal;e available, upon request, copies of this chapter and the
regulations adopted under this chapter;

(6) review and approve the articles, bylaws, and rules of pilot
organization;

(7) audit a pilot organization or an individual pilot as necessary to
implement and enforce this chapter;

(8) review and approve training programs conducted by pilot
organizations; the board shall cooperate with the Department of Envi-
ronmental Conservation in the review and approval ol training pro-
grams (or pilots of tank vessels; and

(9) establish and publish the dates of future license exanunation.v

(b) The board may, by regulation, make any other provision for
proper and sc.fe pilotage upon the inland and coastal water of and
advent to the state and for the cfliacnt administration of this chapter,
including establishing

JI* dilL-rent licensing criteria for a pilotage region if justified by
rcgiv.ru! itiuVteiiccs in piloting;

{2/ a mandatory random drug and alcohol testing program for
pilots Inensed under this chapter;

(ri criteria for trainee selection and for training programs con-
ducted by pilot organizations; and

(4) standards under which a pilot may receive a license or an
endorsement to a license to pilot vessels in more than one pilotage
region

(c) The board may, for good cause, require a pilot licensed under this
chapter to submit to a physical or mental examination to determine the
pilot's fitness to perform the duties of a pilot.

(d) Notwithstanding the exemption from AS 4550562 « 4550 596
granted to pilot organizations under AS 45 50572(a), the board may no*
adopt a regulation or take other action resulting tn anti-compctitive
activities that, if the board were subject to AS 45.50 562-45 50 596, would
violate AS 4550 562-45.50.596.

Sec. 08.62.045. Pilotage tariffs, (a) The board shall adopt by regula-
tion maximum tariffs that may be charged by pilots for the provision of
specific pilotage services. The board shall identify those expenses that

3

ALASKA STATUTES
AS 08.62.050 AS 08.62.050

are included in the tariff. In adopting maximum tariffs under this sub-
section, the board shall take into consideration

(1) reasonable compensation for ictual time aboard a vessel as a
pilot and for lime engaged in preparing to provide pilotage services;

(2) differential compensation for seasonal and weather conditions,
risks involved in providing pilotage service, and overtime;

(3) dispatch expenses, transportation expenses, and oilier associ-
ated costs directly related to the provision of pilotage services;

(4) reasonable overhead expenses that arc necessary to provide
year ound pilotage services for the region; and

ij) other expenses identified by the board.

(b) A pilot organization recognized by the board, acting on behalf of
its members, may adopt a new or revised tariff for provision of pilot
services if the pilot organization follows the procedures set out in (c) of
this section The tariff adopted under this'Subsection must include those
expenses identified by the board under (a) ot this section, but may not
exceed the maximum tariff set by the board The tariff adopted under
this subsection may be revised annually.

(c) A pilot organization shall send a notice of intent to adopt a tariff
for provision of pilot services to the board and publish the notice on at
least three* days during a period of 14 consecutive days in a newspaper
of general circulation in the state The notice of intent to adopt a tariff
shall include a copy of the proposed tariff, the name and mailing ad-
dress of the pilot organization that intends to adopt the tanff, and a
statement of the time and place of adoption of the tariff. A pilot orga-
nization may not adopt a tariff until 59 days have el tpsed from the later
of tin* mailing of the notice of intent to adopt a tanff to the board or the
lasi date of publication of the notice of intent to adopt a tariff A tanff
may not lake effect until 30 days after the tariff is adopted by the pilot
organization.

(d) A pilot organization recognized by the board ora member of the
pilot organization may not charge a tariff for th"” provision of pilotage
services that exceeds the maximum tariff set by the board, that is dif-
ferent from the lanfl adopted by the pilot organization, or that has not
taken effect under (c) of this sectiondTJu*-*/«fK*« fepeir/rt/ /«m* 30,-49949*

Sec. 08.62.050. Marine pilot coordinator, (a) The department, with
the approval of the board, may hire a marine pilot coordinator who is
qualified to assist the board in administering and enforcing the provi-
sions of this chapter. The coordinator is in the partially exempt service
under AS 39.25 120.

(b) The person who is hired as coordinator may not

(1) be an active member of a pilot organization in the state;
(2) work as a pilot while employed as the coordinator, except to

4
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AMENDMENT

OFFERED IN THE SENATE BY SENATOR LEMAN
TO: CSSB 130(RES)(Draft Version K dated 4/11/95)

1 Page 2, after line 23:

2 Insert a new bill section to read:

3 "* Sec. 5. AS 08.62 is amended by adding a new section to read:

4 See. 08.62.046. PILOTAGE TARIFFS, (a) The board shall adopt by
3) regulation maximum tariffs that may be charged by a pilot organization for the
e provision of specific pilotage services in a pilotage region where there is only one
7 pilot organization recognized by the board. The board shall identify those expenses
8 (hat arc included in the tariff. In adopting maximum tariffs under this subsection, the
9

board shall take into consideration

10 (1) reasonable compensation for actual time aboard a vessel as a pilot

n and for time engaged in preparing to provide pilotage services;

12 (2) differential compensation for seasonal and weather conditions, risks

13 involved in providing pilotage services, and overtime;

14 (3) dispatch expenses, transportation expenses, and other associated

15 costs directly related to the provision of pilotage services;

16 (4) reasonable overhead expenses that arc necessary to provide year

17 round pilotage services for the region; and

18 (5) other expenses identified by the board.

19 (b) A pilot organization that is subject to a maximum tariff set by the board

20 under this section, acting on behalf of its members, may adopt a new or revised tariff

21 for provision of pilotage services if the pilot organization follows the procedures set
out in (c) of this section. The tariff adopted under this subsection must include those

23 expenses identified by the board under (a) of this section, but may not exceed the

24 m ximum tariff set by the board. The tariff adopted under this subsection may be

25 revised annually.
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(c) A pilot organization that is subject to a maximum tariff set by the board
under this section shall send a notice of intent to adopt a tariff for provision of
pilotage services to the board and publish the notice on at least three days during a
period of 14 consecutive days in a newspaper of general circulation in the state. The
notice of intent to adopt a tariff must include a copy of the proposed tariff, the name
and mailing address of the pilot organization that intends to adopt the tariff, and a
statement of the time and place of adoption of the tariff. The pilot organization may
not adopt the tariff until 30 days have elapsed from the later of the mailing of the
notice of intent to adopt the tariff to the board or the last date of publication of the
notice of intent to adopt the tariff. The tariff may not take effect until 30 days after
the tariff is adopted by the pilot organization.

(d) A pilot organization that is subject to a maximum tariff set by the board
under this section or a member of the pilot organization may not charge a tariff for
the pro\ision of pilotage services that exceeds the maximum tariff set by the board,
that is different from the tariff adopted by the pilot organization, or that has not taken
effect under (c) of this section."

Renumber the following bill sections accordingly.

Page 5, lines 25 - 26:

Delete UN EXCESS OF THE MAXIMUM TARIFF ESTABLISHED BY THE

BOARD ORJ"

Insert
"(Al in excess of the maximum tariff established by the board
under AS 08.62,146;
(Bi |OR]"

Page 5, line 26:

Delete amount set (TARIFF ADOPTED!"
Insert "'tariff adopted under AS 0J.62.146”

Page 5, line 27, after “'member""
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Insert or
|Q - difftCtnt.from the amount set bv the pilot organization
flfwhich thC-Person is n member if the pilot organization is ... .. vieeo 10
AS.9M2,14(T

7, line 4, after "conditions

Insert ", including tariffs,"
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4/19/95

AMENDMEN T ' )- v

OFFERED IN THE SENATE BY SENATOR LEMAN
TO: CSSB I30(RES); Version "K' dated 4/11/9%

Page 2. line 18
Delete "a license or''
Insert "'[A LICENSE OR]”

Page 2, lines 19 *20:
Delete "more than one pilotageregion under AS08.62.080(h)"
Insert “a.specific Port or waterway thatis located outside ofjhepilotagc rg£j<m

in w h ich the nilot is licensed (M O R E T H AN 0O N E P 1L O TA G E R E G ION ™"

Page 2. line 30. through page 3. line 9

Delete () unless the commissioner (BOARD) determines that
immjnent shprtai»e ofJ(censed nilots.exists iii n (IT IS IN THE BEST INTERESTS OF
THE STATE TO LICENSE PILOTS FOR PARTS OF MORE THAN ONE] pilotage region.
If the commissioner makesjhc-detemination deserved in this suhsecFnnlJheJn)ard
may, after consultation uith th recognized Pilot organizations in the affected njltitars
region, issue temporary licenses for the affected pilotage region in Pilots nho already
hold a license for another pilotage region. The hoard shall ensure that mfficicnLPilgla
arc available to provide pilotage services in the affected pilotage region to all vessels
required lo employ n pilot under this chanter. \ temporary license issued under this
subsection is valid for a ncriml of not more than one year."

inscn "Liipye*cr. Ilic>jf>»rd may ittw ?ncnd9r>emenl to a liccnw mdhorizimi
a Pilot to Pilot vessels in a specific port nr waterway that is located outside QCJItt
nilotacc region in which the nilot is licensed (. UNLESS THE BOARD DETERMINES
THAT IT IS IN THE BEST INTERESTS OF THE STATE TO LICENSE PILOTS FOR
PARTS OF MORE THAN ONE PILOTAGE REGIONJ"
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CS FOR SENATE BILL NO. 130(RES)
IN THE LEGISLATURE OF THF STATE OF ALASKA

NINETEENTH LEGISLATURE -FIRST SESSION
UY THE SENATE RESOURCES COMMITTEE

Ottered:
Referred:

Sponsor!*): SENATOR PEARCE
A BILL

FOR AN ACT ENTITLED

WORK DRAFT

9-LS0851VK
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4/11/95

"An Act relating to marine pilots and the Board or Marine Pilots; extending the

termination date of lhe Board of Marine Pilots; and providing for an effective

date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;

+ Section I. AS 08.03.010(c)(53) is amended to read:

(13) Board of Manne Pilots (AS 08.62.010) - June 30.1999 (1994];

+ Sec. 2. AS 08 62.010 is amended to read:

See 08 62 010. CREATION AND MEMBERSHIP OF BOARD. There is

created the Board ol Marine Pilots It consists of two pilots licensed under this

chapter who have heen actively engaged in piloting on vessels subject to this chapter,

two registered agents or managers of vessels subject to this chapter who arc actively

engaged in the procurement of nilotagc services, two public members in accordance

with AS 08.01.025. and the commissioner or the commissioner's designee. Not more

than one pilot and one icgiMcrcd agent or manager mav (SHALL| be from any one

4-
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pilotage region established by Ihe board. Not more than one registered agent or
manager may he employed by. be a contractor for, or hold a financial interest In
Ihe same marine industry business entity, including commonly owned, affiliated,
or subsidiary business entities (JUDICIAL DISTRICT!. All members of the board
shall be residents of the state
*Sec. 3. AS 08.62.040(b) is amended to read:

(b) The board may, by regulation, make any othci provision for proper and

safe pilotage upon the inland and coastal water of and adjacent to the state and for the

efficient administration of this chapter, including establishing

(1) different licensing criteria for a pilotage region if justified by

regional differences in piloting:

12) a mandatory [RANDOM) drug and alcohol testing program,

including random tests, post-incident tests, and tests based upon reasonable cause.
for pilots licensed under this chapter; the board may delegate responsibility for
administration of all or a portion of a testing program to pilot organizations:
(3) criteria lor trainee selection and for training programs conducted by
pilot organizations; and
(4) standards under which a pilot may receive a license or an
endorsement to a license to pilei vessels m more than one pilotage region under
S 08.62.080(h)
*Sec. 4. AS 08.62.040 is amended by adding a new subsection to read;
tc) rhe boa'd may delegate duties to the manne pilot coordinator as necessary
to assist the board in administering and enforcing this chapter.
+ Sec. 5. AS 08.62.050 is amended by adding a new subsection to read,
<¢) In addition to other duties as may be assigned by the board, lhe marine
pilot coordinator may review applications for examination and licensure to ascertain
whether the applicant satisfies ihe applicable requirements.
+ Srr. 6. AS 08.62.080ihi is amended to read:
ib) A pilot may not tv licensed in more than one pilotage region at one time
(| unless the committiPJHrr (BOARD) determines that an actual or imminent
shortage «f licensed pilots exists in a |IT IS IN THE BEST INTERESTS OF THE

SSH I30<RES)
>\W ><; Vnderlined ICEIE. ED TEXT BRACKETED!
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STATE TO LICENSE PILOTS FOR PARTS OF MORE THAN ONE] pilotage region.
If the commissioner makes the determination described in this subsection, the
board mav. after consultation with the recognized nilot organizations in the
aliened pilotage region, issue temporary licenses tor the aliened pilotage region
to pilots who already hold a license for another pilotage region. The board shall
ensure that sufficient pilots are available to provide pilotage services in the
affected pilotage region to all vessels reuuired to employ a pilot under this
chapter. A temporary license issued under this subsection is valid for a period
of not more than one year.
*Sec. 7. AS 08.62.090(b) is amended to read:
(b) The application shall provide the information and be made on a form
prescribed bv the department IBOARDLI.
+ Sec. 8. AS 08.62.093(b) is amended to read:
ib) A person who applies for a deputy marine pilot license under this chapter
shall provide proof satisfactory to the board of the following experience:

[' D) one year ot service as a master on ocean or coastwise vessels while
holding a United States Coast Guard license as master of ocean steam or motor
vessels of any gross tons;

i2) two vcars of service as a master on United States Coast Guard
inspected vessels of not less than L1O(H) gross tons or tue and tow of not less than
1.600 combined cross tons while holding at least a United States Coast Guard fAl
license as master of steam r motor vessels of not more ILESS1 than 1.600 gross
tons,

+3) two vears of service as a chief officer on ocean or coastwise vessels
of not less than 1.600 gross tons while holding a United States Coast Guard license
as master of ocean steam or motor vessels of any gross tons,

14) two years of service as commanding officer of United States
commissioned vessels ol not less than 1.600 gross tons and bold a United States
Coast Guard IWHILE HOLDING Al license as master of ocean steam or motor
vessels of any gross tons; |OR|

i>> three sears %t experience as a member of a professional pilot's

W o indHlintd Sreres o PMCKE S0 VR
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organization, during which the person actively engaged in piloting while holding at
least a United States Coast Guard license as a master of steam or motor vessels
(FREIGHT OR TOWING VESSEL] of not more than 1,600 gross tons. or

(6) live years of experience gained in a hoard approved deput
marine pilot apprenticeship program in the pilotage region for which the deputy
marine pilot license is sought and hold at least a United States Coast Guard
license as master of steam or motor vessels of not more than 1.600 gross tons.
*Sec. 9. AS 08.62.093(d) is amended to read:

(d) A person licensed as a deputy marine pilot under this section may, except
as otherwise provided by the board, pilot vessels of 25.000 (20,000) gross tons or less
in @ marine pilotage region for whicn the license is issued.

*Sec. 10. AS 08.62.097(b) is amended to read:

(b) A person who supervises the training of persons who arc seeking a deputy

marine pilot license under this chapter shall

[ 1) hold a marine pilot license issued under AS 08.62.100; however.
if Ine board finds that there are no marine pilots licensed in a pilotage region who
are ayajlahle to supervise training under this seclion, the hoard may authorize a
person,who is licensed in that pilotage region as a deputy marine pilot to
supervise the training of persons who are seeking a deputy marine nilot license
in that pilotage region:

12) receive pnor authorization from the board to supervise the training
of those persons,

[3) maintain a written log and evaluation on a form provided by the
board of the training and progress of the person being supervised.

*Sec. 11. AS 08.62 120(a) is amended to read;

ia) In order to renew a marine pilot license, a person who is licensed under

AS 08 62.100 shall

<1l ".ubniit an application for renewal of the license on a form provided
by the department (BOARD];

*21 Nuhnm prool of continued qualification under AS 08.62.100 to

receive a marine pilot license.

SSH 1301RES) vy
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(3) provide evidence of satisfactory completion of a physical
examination by a licensed physician within 60 days before the date of renewal of the
license;

(4) submit proof satisfactory to the board that the person has

(A) engaged in piloting vessels subject to this chapter in the
marine pilotage region for which the license is to be renewed during at least
120 days [60 DAYS OF EACH CALENDAR YEAR] in the licensing period
immediately preceding the licensing period for which renewal is sought; or
(B) completed the minimum number of familiarization trips
required by the board for renewal of a marine pilot license for a marine
pilotage region for which the license is to be renewed.
*Sec. 12, AS 08.62.150(a) is amended to read:
(@ The board shall impose a disciplinary sanction on a person licensed under
this chapter when the board finds that the person

(1) is incompetent in the performance of pilotage duties;

(2) is chemically impaired;

t3) illegally possesses, uses, or sells narcotic orhallucinogenicdrugs;

(4) makes a false statementto obtain a license;

(5) violates a provision of this chapter or a regulation adopted under
IhiS.chap.ter |IT];

[61 is guilty of misconduct during the course of employment;

(7) has had the person's United Slates Coast Guard pilot license
conditioned, suspended, or revoked; or

18) charges, collects, or receives an amount for pilotage services that
is [IN EXCESS OF THE MAXIMUM TARIFF ESTABLISHED BY THE BOARD
OR] ditfcrent from the amount set [TARIFF ADOPTED] by the pilot organization of
which the person is a member.

" See. 13 AS 08.62 155(b) is amended to read:
(b) The board [DEPARTMENT] may impose a civil Fne not to exceed S5.000

on a marine pilot organization recognized by the board (.] if the organization violates
this chapter or a regulation adopted under this chapter. The board may also suspend

5 CSSBI3CHRES)
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or revoke the recognition of a pilot organization that fails to comply with its
articles, bylaws, and rules, so as to no longer.satisfy the minimum standards for
recognition bv the hoard.

*Sec. 14. AS 08.62.165(a) is amended to read:

(a) A pilot licensed under this chapter is not liable for damages in excess of
$250,000 per incident for damages or loss occurring as a result of the error, omission,
fault, or neglect of the pilot in performing pilotage services, except that the limitation
docs not apply in a case where

(1) the pilot is either grossly negligent or guilty of wilful misconduct;
or

(2) the error, omission, fault, or neglect of the pilot constitutes an act
for which the hoard shall impose a disciplinary sanction under AS 08.62.150(a)(2) or
131 (AS 08.62.150(a)(1), (2). (3), (5). (6). OR (7)].

+ Sec. 15. AS 08.62.175(c) is amended to read:

(c) A pilot organization recognized by the board shall

11 promote a safe and reliable system of marine pilotage for the regic
in which the organization is recognized,

(2) provide for the dispatch of pilots who arc members of the
organization;

(3) subject to the membership application and approval provisions
contained in the articles and bylaws of the organization. [ADOPT AND REVISE
TARIFFS FOR THE PROVISION OF PILOTAGE SERVICES BY THL MEMBERS
OF THE ORGANIZATION;

<43 he open to membership by all persons licensed under this chapter
to pilot vessels in the pilotage region in which the organization is recognized:

(4) |(5)| operate or participate in a training program for pilots and
deputy pilots that is approved by the board; a training program for denutv pilots

mfl>JIndudi;-4jlcp»IL.macint-pilQLspprgniky>.hip program approvvd-fry-thg

board;
il (<> cooperate with and assist the board in implementing this
chapter
CSSB 130(RES) A
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1 * Sec. 16. AS 08.62.175 is amended by adding a new subsection to read:
2 (e) A pilot organization recognized by the board may enter into agreements
3 with the master, owner, operator, or agent of a master, owner, or operator, of a vessel
4 concerning the terms and conditions under which the pilot organizr.uon will provide
5 pilotage services.
6 *Sec. 17. AS 08.62.180 is amended to read:
7 Sec. 08.62.180. EXEMPTIONS. This chapter does not apply to
8 (1) vessels subject to federal pilot requirements under 46 U.S.C. 8502
9 except as provided in AS 08.62.185:
10 (2) fishing vessels, including fish processing and fish tender vessels,
n registered in the United States or in British Columbia, Canada:
12 (3) vessels propelled by machinery and not more than 65 feet in length
13 over deck, except tugboats and towboats propelled by steam:
14 (4) vessels of United States registry of less than 300 gross tons and
15 towboats of United States registry and vessels owned by the State of Alaska engaged
16 exclusively
17 (A) on the rivers of Alaska;; (] or
18 (B) in the coastwise trade on the west or north coast of the
19 United States including Alaska and [] Hawaii, and including British
20 Columbia. Yukon TerrjtoQ | andJiQrtliyvysQVrrjtorics, Canada:
2 (5) vessels of Canada, built in Canada and manned by Canadian
22 citizens (INCLUDING CANADIAN CRUISE SHIPSJ, engaged in frequent trade
23 between
24 IA) British Columbia and Southeastern A'aska south of 58
25 degrees. 10 minutes North latitude, if reciprocal exemptions arc granted by
26 Canada to vessels owned by the State of Alxska and those of United States
27 registry. or
28 i»).-northern Atoskp iwrth.gf 68 stores. 7 minutes.forth
29 latitude and Yukon Territory or Northwest Territories; (AND)
30 <6i pleasure craft »ff lulledSlatoJSKbID ;.and
3l 121 ldeasurcraO_oLfoieign rci>istry_of less than.300 urossjons.ns

o CSSIt LMXRKS)
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measured under 46 C.F.R. 6951 -69.75.
* Sec 18.TRANSITION‘ (a) N otw ithstanding A S 08.62.010,as am ended by sec.Za'

this Act, the current members of the Board of M arine Pilots shall continue to serve for the
term to which they were appointed

(b) A's the terms of the current marine pilot m embers and current agent or manager-r
members of the Board of Marine Pilots expire the governor shall appoint marine pilot
members and agent or manager members to the board in accordance with the gqualifications

cecoucinoas 0862010, i cnuee vy see 20t s ae

(c¢) In this section, the current members of the board are those persons serving on the
Board of M arine Pilots on the day before the effective date of this A ct
* sec 19 A'S 08.62.093(e) is repealed

* Sec 20| T his A ct takes effect July [ 1995

CSSB 1JtXRFS) 8
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AMENI) MKNT

OFFERED IN THE SENATE -
TO: CSSB 130( ); Version "G" -

Page 7, line 18, after "west'™

Insert "or north” | ~ A~

Page 7, line 19 /

Delete ", Hawaii, and British Columbia, Canada”

Insert “and [J Hawaii, and including British Columbia, Yukon Territory, and
Northwest Territories. Canada'

Page 7. lines 20 -23:

Delete

"(5) wvessels of Canada, built in Canada and manned by Canadian
citizens including Canadian cruise ships, engaged in frequent trade between British
Columbia and Alaska, if reciprocal exemptions arc granted by Canada to vessels
owned by the State of Alaska and those of United States registry’: [AND]”
Insert

"(5) vessels of Canada, built in Canada and manned by Canadian
citizens (v ...« . CANADIAN CRUISE SHIPS], engaged in frequent trade

|Ai British Columbia and Southeastern Alaska south of 58
decrees. 10 minutes North latitude, if reciprocal exemptions arc granted by
Canada to vessels owned by the State of Alaska and those of United States
registry-: or

iIB) northern Alaska north of 68 decrees. 7 minutes North

(ali»udc and Yukon Territory or Northwest Territories; [AND]"

.l*
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CS FOR SENATE BILL NO. 130( )

IN T H E LEGISLATURTE OF THE STATE OF ALASKA

N IN ETEENTH LEGISLATURTE - FIRST S ESSI1ON

BY

Offered:

Referred:

Sponsor!*): SENATOR PEARCE
A BILL

FOR AN ACT ENTITLED
"An Act relating to marine pilots and the Board of Marine Pilots: extending the
termination date of the Board of Marine Pilots; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

- section 1 A'S 08 .03.010(c)( 13) is amended to read:

(13) Board of M arine Pilots (A S 08.62.010) - June 30.1999(1994]‘

. S ec 2 A S 08 6 2 010 is am ended to read -
See 0 8 6 2 010 C R EATION A N D M E M B E R S H I P 0 F B O A R D . There
creat d th B d f M Pl t It t f tw p il t 1 d d th
hapt w h h b t ely gaged pilot g 1 bj tot thi hapt

cwo TEQISTErEd s yvnis o manaoers o vessers susiec o s cnasio. WHO are actively

engaged in ... procurement of nilotace SMItesS, v vuviic members i sccor

than one piioc ana one FEYISTEIEd «yevt or manaser MAV (sua i) se rrom any one

oI* CSBIBM )
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pilotage region established hv the hoard. Not more than ono registered agent or
manager may he employed by, h3a contractor for, or hold a financial interest in
the same marine industry business entity, including commonly owned, affiliated,
or subsidiary business entities [JUDICIAL DISTRICT). ... members of the board
shall be residents of the state

+ Sec. 3. AS 08.62.040(b) is amended to read:

(b) The board may. by regulation, make any other provision for proper and
safe pilotage upon the inland and coastal water of and adjacent to the state and for the
efficient administration of this chapter, including establishing

(1) different licensing criteria for a pilotage region if justified by
regional differences in piloting;

(2 a mandatory [RANDOM) drug and alcohol testing program,
including random tests, post-incident tests, and tests based upon reasonable cause.
for pilots licensed und;r this chapter. the hoard mav delegate responsibility for
administration of all m a portion of a testing program to nilot organizations;

(3) criteria% trainee selection and for training programs conducted by
pilot organizations; and

(4) standards under which a pilot may receive a license or an
endorsement to a license to pilot vessels in more than one pilotage region under
AS 08.62.080(1)).

+ Sec. 4. AS 08.62.040 is amended by adding a new subsection to read:

le) The board may delegate duties to the manne pilot coordinator as necessary
to assist the board in administering and enforcing this chapter.

+ Sec. 5. AS 08.62.050 is amended by adding a new subsection to read;

(¢) In addition to other duties as may be assigned by the board, the manne
pilot coordinator may review applications for examination and licensure to ascertain
whether the applicant satisfies the applicable requirements.

+ See. 6. AS 08.62.080(b) is amended to read:

Ib) A pilot may not be licensed in more than one pilotage region at one time

() unless the .ov v icviones [BOARD) determines that .. ..... . or imminent

|o— NQirgtLgfJir?nse«d.BilQis.ttisteJa.” irr is in the best interests of the

CSSB 130( ) p*
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o T AT E T O LI1CENSE PILOTS F O R P A R T S O F M O R E T H AN O N E] pilotage region

I f th e com m issioner m akes the determ ination described in this subsection, the

*Sec. 7. AS 08.62.090(b) is amended to read:
(b) The application shall provide the information and be made on a form
prescribed by the department [BOARD].
*Sec. 8. AS 08.62.093(b) is amended to read:
(b) A person who applies for a deputy marine pilot license under this chapter
shall provide proof satisfactory to the board of the following experience:

(1) one year of service as a master on ocean or coastwise vessels while
holding a United States Coast Guard license as master of ocean steam or motor
vessels of any gross tons:

(2) two years of service asa master ON v . .cco scares const cuara

cpecies VESSEIS, Lo lESS il L oo ciens o »» Or tug and tow of not less than
1.600 combined gross tons while holding at least. ...... s..... Coast..... [A]
license as masterof ..... .. «.... Vesselsofnot.... . .:, than 1600 gross
tons:

(3) two years of service .. a chief officer on ocean or coastwise vessels
of not less than 1.600 gross tons while holding . v+ ccv ccover cowse cvara licENse
as master of ocean steam or motor vessels of any gross tons:

(4) two years of service as commanding officer of United States
commissioned vessels of not less than 1.600 gross toNS ..« vo v & vrices seaces
cossc suacs [WHILE HOLDING A] license as master of ocean steam or motor
vessels of any gross tons: [OR]

(5) three years of experience as a member of a professional pilot's

3* CSSB 130< )
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organization, during which the person actively engaged in piloting while holding at
least a United States Coast Guard license as a master of steam or motor vessels

[FREIGHT OR TOWING VESSEL] of not more than 1,600 gross tons; or

(6) five vcars of experience gained in a board approved denutv

marine nilot apprenticeship program in the pilotage region for which the deputy
marine nilot license is sought and hold at least a United States Coast Guard
license as master of steam or motor vessels of not more than 1.600 gross tons.
*Sec. 9. AS 08.62.093(d) is amended to read:
(d) A person licensed as a deputy marine pilot under this section may, except
as otherwise provided by the board, pilot vessels of 25.000 [20,000] gross tons or less
in a marine pilotage region for which the license is issued.
¢ Sec. 10. AS 08.62.097(b) is amended to read:
(b) A person who supervises the training of persons who arc seeking a deputy
marine pilot license under this chapter shall
(1) hold a marine pilot license issued under AS 08.62.100; however,
if the hoard finds that there are no marine pilots licensed in a nilotnec region who
are available to supervise training tinder this section, the hoard mav authorize a
person who is licensed in that pilotage region as a denutv marine nilot to
supervise the trainim» of persons who are seeking a demitv marine nilot license
in that nilotage renion,
(2) receive prior authorization from the board to supervise the training
of those persons,
(3) maintain a written log and evaluation on a form provided by the
board of the training and progress of the person being supervised.
« Sec. Il. AS 08.62.120(a) is amended to read:
(@) In order to renew a marine pilot license, a person who is licensed under
AS 08.62.100 shall
(1) submit an application for renewal of the license on a form provided
by the department [BOARD];
(2) submit proof of continued qualification under AS 08.62.100 to

receive a marine pilot license;

CSS* 131 ) 1-
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(3)provide evidence of satisfactory completion of a physical
examination by a licensed physician within 60 days before the date of renewal of the
license;

(4) submit proof satisfactory to the board that the person has

(A) engaged in piloting vessels subject to this chapter in the
marine pilotage region for which the license is to be renewed during at least
120 days [60 DAYS OF EACH CALENDAR YEAR] in the licensing period
immediately preceding the licensing period for which renewal is sought; or
(B) completed the minimum number of familiarization trips
required by the board for renewal of a marine pilot license for a marine
pilotage region for which the license is to be renewed.
*Sec. 12. AS 08.62.150(a) is amended to read:
(@ The board .shall impose a disciplinary sanction on a person lice scd under
this chapter when the board finds that the person

(1) is incompetent in the performance of pilotage duties:

(2) is chemically impaired,

(3) illegally possesses, uses,or sells narcotic or hallucinogenicdrugs;

(4) makes a false statementto obtain alicense:

(5) violates a provision of this chapter  or a regulation adoptedunder
this chnnter [IT];

(6) is guilty of misconduct during the course of employment;

(7) has had the persons United States Coast Guard pilot license
conditioned, suspended, or revoked, or

(8) charges, collects, or receives an amount for pilotage services that
is [IN EXCESS OF THE MAXIMUM TARIFF ESTABLISHED BY THE BOARD
OR] different from the amount set [TARIFF ADOPTED] by the pilot organization of
which the person is a member.

+ See. 13. AS 08.62.155(b) is amended to read:
(b) The hoard [DEPARTMENT] may impose a civil fine not to exceed S5.000
on a manne pilot organization recognized by the board (] if the organization violates
this chapter or a regulation adopt,d under this chapter. Thr hoard mnv also suspend

5 CSSB 13X )
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or revoke the recognition of a nilot organization.that.fails.to comply with its

s,.hyla>vfit_anri Ja jle€5i-&<Lajift.nQigllggrA”" ay A~ M L » pinjiB Mm -Stl»nnainrglQ E

cognition >v the hpnrd

* See. 14. AS 08.62.165(a) is amended lo read:
(@) A pilot licensed under this chapter is not liable for damages in excess of

$250 000 per incident for damages or loss occurring as a result of the error, omission,
fault, or neglect of the pilot in performing pilotage services, except that the limitation
docs not apply in a ease where

(1) the pilot is either grossly negligent or guilty of wilful misconduct;
or

(2) the error, omission, fault, or neglect of the pilot constitutes an act
for which the board shall impose a disciplinary sanction under AS 08.62.150(a)(2) or

131 [AS 08.62.150(a)(1), (2), (3). (5). (). OR (7)L

+ Sec. 15. AS 08.62.175tc) is amended lo read:

(ci A pilot organization recognized by the board shall

(1) promote a safe and reliable system of marine pilotage for the region
in which the organization is recognized;

(2) provide for the dispatch of pilots who are members of .tc
organization;

(3) subject to.the membership.application and approval provisions
contained in the articles and bylaws of the organization. (ADOPT AND REVISE
TARIFFS FOR THE PROVISION OF PILOTAGE SERVICES BY THE MEMBERS
OF THE ORGANIZATION,;

(@J be open to membership by all persons licensed under this chapter
to pilot vessels in the pilotage region in which the organization is recognized:

Il ((5)1 operate or participate in a training program for pilots and
deputy pilots that is approved by the board: a training program for dcnutv pilots

m.»Yy indnde_a dcnutv marine nilot apprenticeship program approved bv the

board,;
lil 1(6)J cooperate with and assist the board in implementing this
chapter.
CSSB Lo0< ) 6-
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1 *Sec. 16. AS 08.62.175 is amended by adding a new subsection to read:
2 (e) A pilot organization recognized by the board may enter into agreements
3 with the master, owner, operator, or agent of a master, owner, or operator, of a vessel

concerning the terms and cmditions under which the pilot organization will provide

5 pilotage services.

6 *Sec. 17. AS 08.62.180 is amended to read:

7 See. 08.62.180. EXEMPTIONS. This chapter docs not apply to

8 (1) vessels subject to federal pilot requirements under 46 U.S.C. 8502
9

except as provided in AS 08.62.185;

10 (2) fishing vessels, including fish processing and fish tender vessels,
1 registered in the United States or in British Columbia, Canada;

12 (3) vessels propelled by machinery and not more than 65 feet in length
13 over deck, except tugboats and towboats propelled by steam;

14 (4) ve\es of United States registry of less than 300 gross tons and
15 towboats of United States registry and vessels owned by the State of Alaska, engaged
16 exclusively

17 (A) on the rivers of Alaska; (,] or

18 (B) in the coastwise trade on the west coast of the United States
19 including Alaska. Hawaii, and British Columbia, Canada;

20 (5) vessels of Canada, built in Canada and manned by Canadian
21 citizens including Canadian cruise ships, engaged in frequent trade between British
22 Columbia and Alaska, if reciprocal exemptions arc granted by Canada to vessels
23 owned by the Slate of Alaska and those of United States registry; (AND)

24 (6) pleasure craft QLUOIM SHItLITttistn ; _ o
% 1) piyrsurcsm of frrtgn registry»f Irv IrertM)jynsspni 1
26 measured under 46 C.F.R. 6951 « ftv.75

27 *See. 18, TRANSITION, (a) Notwithstanding AS 08.62.010. as amended by see. 2 of
28  this Act. the current members of the Board of Manne Pilots shall continue to serve for the
29 term to which they were appointed.
(b) As the terms of the ament manne pilot members and current agent or manager

members of the Board of Manne Pilots expire, the governor shall appoint marine pilot

7- CSS8 INX )
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members and agent or manager members to the board in accordance with the qualifications
set out in AS 08.62.010 amended by see. 2 of this Act

(c) In this section, the current members of the board arc those persons serving on the
Board of M arine Pilots on the day before the effective date of this A ct

* sec 19 A'S 08.62.093 (c) is repealed

* S ec 20 T h is A ct takes effect July 1, 1995
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Alaska State Pilats Alliance

TO Alaska Slate Legislators
The Knowles Administration
Pilot and Industry Associations

FROM:  Eric Hiassen, Chainman
Alaska State Pilots Alliance

March 8,1995

STATUS REPORT

For over a year now, pilot organizations have been meeting to seek
common ground on marine pilotage legislation and have formed the
Alaska State Pilots Alliance to promote this cooperation. We have then
met with cruise ship and cargo shipping industry representatives in an
attempt to find agreement with them. We have also maintained close
contact with the administration in the Department of Commerce.

This effort is taken in recognition of the level of contention and
litigation within the marine pilotage regulatory’ framework, of the level
of strife the legislature has gone through the last couple times this issue
has been addressed, and in recognition of the need this industry’ has for
some stability which will maintain public safety and keep commerce
moving, fortunately, we have made some progress in our efforts.



In this status report | will attempt to lay out as honestly as | can what
we can all agree 011 and wiliat issues are still out there. First, here are
the legislative provisions agreed to by ASPA.  One pilot group did not
endorse this core legislation but 5 pilot associations did, representing
94% of marine pilots in Alaska. Specific legislative language is attached
as addendum //1.

CORE LEGISLATIVE PROVISIONS:

1) ASPAwill not attempt to change the competetive system structure
established in 1991 by the legislature. This was very important to
some of the pilot groups in the areas that have more tlian 1 pilot
association in their region and it was very important to the shipping
and cruise ship industry. Some pilot groups continue to believe that a
fully state regulated monopoly within each region best serves the
state's interests.

2) 'Hie Board of Marine Pilots will be re-authorized until June 30,2000.

3) A pilot’sliability for their actions will be limited to $250,000 except
in the case of grass negligence, wilfull action, or being under the
influence of alcohol or drugs. Under current law, Pilot’s could lose their
limitation of liability for any disciplinary action taken by the board -
technically even if a letter of reprimand is issued.

4) Hus provision allows a pilot to be registered in 1region only. This
provision was strongly supported by all the pilot associations with the
exception of WAPA. One region licensure is essentially the current
situation, except that the existing law is not sufficiently clear to prevent
Lawsuits over this issue.

Litigation lias gotten very expensive overall for the Marine Pilot board
and although we pity for it through fees ($3200 for a license last year)
it also increases the State budget since 110 distinction is made between
program receipt and general fund monies. To just hold overall state
expenditures level, you must cut the budget elsewhere just to make up
for what the State is paying to defend the board and itself from these
lawsuits.

It would be an unworkable situation to have pilots licensed in more
than 1region. Maost importantly, the regions are veiy lar»e and pilots
must know the ber’ lag and iinchoring conditions in the whole region to



ensure safe pilotage and to protect Alaska’s shoreline from pollution
which could result from an incident

Region 3 covers the entire Southwest and Northwest coast from Chignik,
out the Aleutians, up the West coast past Barrow and all the way to the
Ginadian border. TTiisis a huge area to know and also provides great
logistical cliallenges in moving pilots around the region to do the work.

Here is how the logistics work: the Pilot's Association provides a central
point of dispatch to ensure that there are enough pilots to cover the
entire region and are in the proper location at the proper time to
provide pilotage senviceswiiich are required by State law. Some ports
have only a few ships call - say Chignik has 2 foreign cargo ships a
month. A pilot will have to fly in 1day early, move the ship, leave a
day later, then weather permitting fly on to the next port of assignment.

Meanwhile in Dutdi Harbor, the pilots have been moving 12 ships a day
for which they would be paid much more than the pilot who went to
Cliignik. Under these circumstances who would you ever get to go to
Chignik? As a practical matter, what the associations liave to do is
divide the income between all the Association pilots who arc working so
that reliable service can be provided as required by law throughout the
entire region.

5) Prowvides for legislation which enables Industry and Pilot
associations to negotiate to reach agreements on tarrilTs without
violating State anti-trust laws. This is necessary since the tariff setting
powers of the Board have sunsetted.

These are the issues agreed to by ASPA as core legislation necessary as
a minimum to eflidently operate marine pilotage in Alaska. Industry
representatives did not object to these provisions but felt that other
Issues should also be induded. ‘rherc are a number of other issues out
there and | will attempt to fairly characterize them.

OTHER ISSUES:

1) Alaska Coastwise Mots feels that the Baird should be clianged to
allow greater representation for marine pilots as part of the core
legislation. Oilier pilot groups don’t see it as critically important but
would be supportive of the concept if it is adopted. Industry’
representatives felt tliat if the number of pilots were increased, then
the number of industry baird members should also be increased.



2) Industry feels that some method of conflict resolution to resolve
disputes over tariffs should be included as part of the core legislation.
Some of the pilots groups support this concept but some of the pilot
groups in regions where more than 1 pilot association exists, strongly
objected to introducing arbitration into a competetive situation. So
ASPA did not take an official position on tliis issue. Individual pilot
groups may make individual comments on this issue during legislative
hearings. Individual pilot groups may also include such conflict
resolution language in their private contracts with industry.

3) *file industry also wants to add a provision which would require the
industry' board member seats to be held by someone actually working
in the industry. ASPA supports tliis provision as a matter of faimess
since Marine Pilot board members are required to be active as pilots in
the State.

4) 'Hie administration lias also put forward legislative "housekeeping™
language wliich appears to be acceptable to pilots with the exception of
the language on reducing the requirements for Deputy Marine pilots. If
anytliing, wo are all under a micrascope more than ever before since
the BExxon Valdez spill. We are a profession in which the public, the
Legislature and the administration expect us to operate with zero
defects.

We feel that liberalizing Deputy Marine Pilot requirements could
weaken the standards for training and experience which we require cnd
create an additional grey legal area which will lead to more litigation.

Knowing local conditions is important, but just as important is knowing
how to control these large vessels, some of which can take up to miles to
stop and can damage dock facilities if not handled correctly. Our pilots
on cruise ships also liave thousands of passenger's lives in their hands.

We feel it would be more appropriate for us to establish voluntary
recruitment and training systems within our associations to address the
issues raised by the administration. We would be willing to work with

them in developing a program.
CONCLUSION:

| hope tliis status report is useful to you in defining the issues. We
were not able to reach total agreement on all issues but we did make
significant headway on the core legislative proposals which we would



urge you to adopt in legislation. In addition, | feel that because of this
effort, the lines of communication between pilot groups, industry and
the Alaska Department of Commerce are working better now than they

have in a long time.

On behalf of the Alaska State Pilots Alliance, | would like to thank you
for your attention to these matters during this legislative session. | will
be available to provide additional information or participate in
legislative committee hearings.

Sincerely,

Fric Eliassen



Alaska State Pilots Alliance

2/22/95

To: Senator Drue Pearce. President ot the Senate

Representative Gary Davis. Chairman House Transportation Committee

From: Captain Eric Eliassen

Re;

Chairman. Alaska State Pilots Alliance

1995 Marine Pilotage Legislative Proposal

A S.P.A. respectively submits Ihe lollowing to reauthorize the Marine Pilot Board and
to address several inconsistencies in the Pilot Act of 1991.

A Amend AS 09 03 010(c)( 13) to read:

(13) Board ot Marine Pilots (AS 08.62.010)-June 30. 2000;

Amend AS 08.62.165(a)(2) to read;
(2) the errot. omission, fault or neglect of tho pilot constitutes an act for which the
board shall impose a disciplinary sanction under AS 08.62.150(a)(2) or (3).

. Amend AS 08 62.080(b) to read as follows.

(b) A pilot may not be licensed in more than one pilotage region at one time. If
the pilot board determines that a chronic shortage of pilots is either actual or
imminent they may. after consultation and agreement with the assoaation(s) in the
affected region(s) implement temporary, (maximum of one year duration)
measures to ensure that masters and owners ot vessels satisfy their obligations
under AS 08.62.190.

Amend AS 08 62.175(c) (3) to read

(3) negotiate and enter into agreements with masters, owners and operators of

vessels, and with agents acting on behatf of masters, owners and operators of
vessels, with respect to the terms and conditions pursuant to which pilotage
services will be provided by members of the organization;

8600 Jupter Dr Ancfiorago Ax 99507  (907)346-1417
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E  Amend AS 45.50.572 ' y adding a new subsection (j) to read,;
0) AS 45.50.562— 45.00.596 do not forbid agreements for the providing of
of pilotage services entered into between marine pilot organizations and

masters or owners of vessels or agents or other persons acting on behalf of such
masters or owners.

Respectfully yours,

& uc C tia& A en

Captain Eric Eliassen
Chairman. ASP A

8600 Juptef Or Ancfwage M 99507 (907)346-1417



/ i‘Wt At Alaska Steamship Association
234 Gold Street Juneau, Alaska 99801 (907) 536-3107 FAX 536-1001

M arch S, 1995

To: Representative Gary Davis
From : Joe Kyle
R e: M arine Pilot's Legislation
The follow ing information is a synthesis of the m em os provided to you on M arch 6 and
M arch 4 by Ray Gillespie and loe Kvle respectively, and they represent the views of the
Alaska Steamship Association (ASA) This synopsis is offered to assist you and the
House Transportation Comm ittee when you consider revisions to the M arine Pilot Act.

- Binding arbitration is a fail-safe'provision, and will be invoked when
ship owners and pilots have failed to agree. It is in the state's best interest as it ensures
that tariff disputes will not disrupt the flow of im portant and economically critical
commerce such as crude oil, cruise ships, fishery products, and other general cargo
W ithout some mechanism m the Act to resoive tariff disputes, the courts will be the soie
recourse for the parties

- Binding arbitration BSa sensible and reasonable m anner to resolve m oney
disputes It has a long and successful history for use in those areas where essential
services are provided tor the public benefit Precedent is found for fire fighters, state
troopers, and police It is necessary in areas where work stoppages would result in
serious nsk to public health, safety, and property W here the risks involved are deem ed
unacceptable by policy makers, binding arbitration is often required to protect the public
interest

- W e believe tiiat m anne pilots serve a vital public safety function wohiie
aiso assisting the smooth and sate flow ot com m erce Indeed, the current Act s PO L ICY
FINDINGS, A ND INTENT state that ' It is the policy ot the state to prevent the loss of

lives and property, and to protect the m anne environment of the state by requiring

com pulsory pilotage on the inland and coastal water of and adjacent to the state °*

- It will be invoked when acontract between a pilot association and a ship
ow ner has lapsed, and ter som e reason, over a protracted period of tim e, they cannot
agree on a new contract pnce: or. a new service is being introduced into Alaska, and the
ship owner and existing pilot association /s ir. the affected area cannot fix a price

- The primar. purpose, and benefit, oi this provision is to ensure that
piloting services, nhich protect the state > interest in protecting lives, property, and the
environment; continue without interruption when pilots and owaners may be arguing

over price.

- It m ight be said that, given a competitive environment in piloting, w in

not let owners and pilots argue until they agree on pnce. and piloting services will

sim ply not be provided :n the interim?
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— Piloting services are com pulsory, when reasonably available; if th
pilots refuse to provide the service while they and owners argue over price, tw o things
will happen,and neither is in the state s best interest One,ships will m ove into and out
of state w aters without state licensed pilots; or tw o, waterborne commerce will cease

where disputed

- W ithowuta binding arbitration/contlict resolution provision, an uneven
playing field will exist Pilots will be in a position to create a crisis environment to
resolve their m onetary disputes. The state will be forced to declare an "em ergency” and
take pre-emptive action in a politically charged and highly publicized environmen:t
Ow ners will face the dilem m a of m oving ships less safely (no pilots aboard), or suffer
the severe economicconsequences of leaving cargo at the dock, or at sea

. H ie state requires that ow ners utilize the services of a state licensed
profession — a profession with significant, formal and informal, barriers to entry
Since the state allow ed the m axim um tariff to sunset, itnow has a duty to provide an
alternative m echanism to resolve m onetary disputes between service providers and
users in a rational and methodical m anner.

«

- Naturally, such a m echanism serves the state's need to protect people,
property, and the environment; it offers pilots and owaners a secure, predictable, and
stable w ork environment; and it enhances the business clim ate in the state
Finally, it is significant tu note that the shipping industry (or, in the" labor &

m anagement" arena — m anagement)supports binding arbitration Generally we find
labor supporting binding arbitration as a dispute resolution m echanism because work
stoppages generally invoke the public's wrath,and weaken labor's bargaining position
O ur offer to subm it to binding arbitration is truly a com prom ise position It represents

our best effort to avoid the controversy SUFTOUNTAING the m aximum taritiprovision ot
the Act, which sunsetted on June 30,1994 an d yet still ensure comm erce flow s sm oothlIly

and the states interests are protected

sincerely



Alaska Steamship Association

234 Gold Street Juneau, Alaska 99801 (907) 586-3107 FAX 586-1001

M arch 8 ,19095

To:

SubJ- A dditional Info re Arbitration/Conflict Resolution

You asked if our desire for an arbitration/conflict resolution provision in the M arine
Pilot Act is based on actual, or theoretical, concerns. For us, the threat of pilots refusing
to m o ve vessels into or out of state w aters w ithowut a written, contractual agreement in
place is very real.

During the *pring of 1993, the Alaska Marine Pilots (AM P) threatened the three

steam shir agencies operating in the Unalaska/Dutch Harbor and Bering Sea area w ith a

w ork stoppage unless they received written contracts, guaranteeing a certain percentage

of the work available Primarily for legal, anti - trust considerations: the three agencies
could not guarantee — in woriting — A M P a percentage of the overall workload in the
Bering Sea pilot region

A'M P then notified the agencies that they would no longer respond to requests for
piloting services unless a written contract was in place. A M P then began a work
stoppage The Board of M arine Pilots, through the Lieutenant Governor, declared an
em ergency in the western pilot region. The board imposed emergency regulations to
correct the situation AM P 's com petitor in the region filed for a tem porary restraining
order, alleging the board's rem edy for the em ergency was anti -com petitive since the
practical effect of the state's rem edy w as to allow a hostile takeover of their association

by A M P

Three days of hearings before a Superior Court judge in Anchorage ensued After
hearing oral arguments from both pilot associations, the state, and the shipping
industry, the judge invalidated the state's action. Am ong other things, he found the
state acted im properly in finding an emergency (since the sm ooth flow of com m erce w as
never disrupted — the com peting pilot association was able to cover for the vessels
A'M P refused to pilot) and that its rem edy was anti - competitive

It is our belief that A M P's philosophical opposition to the statute's m andate for a

com petitive environment in marine piloting dom inates their behavior In past Board of
M arine Pilot m eetings, they threatened the board and industry with " breaking the
system " so that it can be fixed — shorthand for doing anything they can to ensure

com petition does not work, and that a regulated m onopoly is instituted

For this session, we compromeised our support for tho m axim um tariff to binding
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arbitration in an effort to elicit their support They verbally gave us their support before
our meeting with you, Representative Phillips, and Senator Pearce and Kelly — the quid
pro quo being a signed contract with the largest of the three steam ship agencies
operating in the western region They now have that contract, and have reneged on

supporting binding arbitration

Given A M P 's strong, ideological bent for obtaining®"" regulated m onopoly " status for
pilot associations in Alaska, and our past experiences with them; we have absolutely no
confidence that they will not continue to create problems fc. com petitive piloting The
ability to w ithhold services during a contractual dispute is an ideal, and already used,
device to create a crisis for the state since state licensed pilots provide Ihe state w ith a
safety net to protect people, property, and the environment from the hazards presented

by waterborne commerce

If you need any additional information, please call m e at 907 - 586 - 3107

sincerely,



Western Alaska Pilots association P.O. Box 792 Unalaska, Alaska 99685

March 20.1995

An Open Letter to Senators and Representatives of the Nineteenth
Legislature:

| am writing to you regarding changes to the Marine Pilotage Act
which is currently being considered for amendment via Senate Bill
130 and House Bill 260.

The present law and regulations divide the state's waters into
regions. A pilot may not be licensed in more than one region. While
the law allows exceptions if "it is in the state's interest” there are
those who would make the prohibition absolute. The typical
argument for singular regional licenses is that it is a matter of
safety.

Their argument is that Alaska's waters are so vast and unique that
an individual pilot can not be qualified to pilot under so many
diverse situations. The argument is flawed for several reasons:

1. A ship traveling through two regions on the same trip
currently must employ two different pilots. If unsafe weather
conditions prevents one of the pilots from boarding the ship,
the ship can. after a brief wait, move on into port without a
pilot. If a pilot were licensed (after qualifying) to work in
both regions he/she could ride the vessel to the next port.
Thus, licensing across current regional lines would enhance
safety.

2. Piloting the entire state is not impossible. The US.
licenses pilots through the Coast Guard for all registered
vessels. Such licenses cover any waters for which the
individual qualifies. This is the case with SealLand, TOTE and
any other registered vessels. A pilot thereon may pilot from
Ketchikan to Anchorage to Dutch Harbor-across three regions.
Pilots on these vessels have as good a (if not better) safety
record as do state regional pilots.

3. The safety argument to justify a pilot working only in a
confined region falls apart in that the current law will also



not allow a pilot to work one port, thus becoming a "local
expert”. This one port license is criticized on the grounds that
it is ""cherry picking" - and will leave less lucrative ports
without an available pilot.

In short, the regional license is designed to allow a pilot group to
have a monopoly in a region and forever eliminate new competition.
This is especially true when coupled with the law that prevents a
pilot working unless affiliated with a board recognized association.

As you consider the pilotage legislation that will soon face your
committee, | urge you to eliminate all references to regions and the
requirement that a pilot be a member of a pilot organization as a
condition of working. | also urge you to increase the number of
pilots on the board to broaden the representation of pilot interests.
While this will take effort in drafting the bill, it will provide a way
to a more effective piece of legislation and a safer and less
litigious era of pilotage.

| would be delighted to discuss this further with you. | can be
reached at 272-3365. You can also expect to see me at public
hearings on the pilotage act. Thank you for your time and
consideration.

Sincerely,
Ben6e S. Braden

Business Manager
Western Alaska Pilots Association



IINTED STATES OF AMERICA

FEDERAL TRADE COMMISSION
SEATTLE REGIONAL OFFICE

916 Stcjna Av* . Guile 2006
Seome .Vntningiori 7?8174
<2061 222 63EQ

. staff .. .». Federal Trade Commissionlis pleased to offer this comment on the
sssssssssss « »v H.B. No. 237, aproposal in the last legislative session to regulate competition
amoong marine pilots in Alaska. . . understand that a similar bill is likely to be introduced in
e nexe reoisauve S€SSION. WC believe that legislation limiting the number of pilots and
cesuianins e fates is likely to lead to poorer service or higher prices than would appear in a
compeniive marwe . and that the public interest in safety might be promoted more effectively by
laWs .o reesin , safety matters directly.

l. Inttrerit and Experience of the Staff of the Federal Trade Commission.

The ... ml Trade Commission is empowered to prevent unfair methods of competition
and unfair or deceptive acts or practices in or affecting commerce.1 Consistent with this
statutory mandate, the Commission and its staff work to identify restrictions that hinder
competition and increase costs without providing countervailing benefits to consumers. The FTC
and us statf have investigated and studied the competitive effects of restrictions on the business
practices of Mate licensed professionals.J In addition, the staff has submitted comments about

These comments arc the views of the staff of the Seattle Regional Office and the Bureau
of Economics of the Federal Trade Commission, and do not necessarily represent the views of
the Commission or any individual Commissioner.

; 15 US.C. 841 etseq.

1See, e.g.. American Medical Ass'n, 94 F.T.C. 701 (1979); /oho Chapter of American
Physical Therapy Ass'n, 111 F.T.C. 199 (1988) (consent order); Wyoming Stale Board of
Chiropractic Examiners, 110 F.T.C. 145 (1988) (consent order); Connecticut Chiropractic
Assh. 114 FTC. 70? (J99!) (consent order); American Psychological Assh, C-3406 (consent
order issued December 16, 1992, 58 Fed. Reg. 557 (January 6, 1993)); Texas Board of
(continued...)
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these ISSueStOstale legislatures and adm inistrative agencies an d others.4 T hese h ave included
comments tostate ;. v cvnm e t bodies about regulation of harbor pilotage. s

1. Description of the Current Law and Proposed Amendments.

<

Abill. H.B. No. 237, in the last lcgM ative session w o u Id h ave au thorized the state
Public Utilities COMMISSION o .ot wiiotase carinrs (not juse s moaximun ctarite coitin ) and
required pilots to adnere .. «no:c coriris 10 waaitien. it Wi have required the Alasks bosra
ot Manne . ..... the “Board™) o .coviien oy resuiation. timoits on tne numober ot pitots in sacn
region It .. .nticipatcd that . ..« «iov oot wiit b tncroaucen o tne mext session n 1006,

Alaska law requires a ship navigating Alaska's inland or coastal waters to use a pilot
licensed BE oo e e s b e nwependent contractor no

" (...continued)
ChlroprExamlners, C-3379 (consent order issued April 21, 1992, 57 Fed. Reg. 20279
(Ma> 12. |,A<® . \attonal Assh of Social Workers, C-3416 (consent order issued March 3,
1992. 5; Fed Reg. 17411 (April 2, 1993); California Dental Ass'n, D-9259 (administrative
complain: s'ued July 9, 1993); McLean County Chiropractic Assh, C-3491, 59 Fed. Reg.
22163 iApr: 2= 191)4) (consent order), and C. Cox and S. Foster, The Costs and Benefits of
Occupational Regulation (1990) (FTC Bureau of Economic*, Economic Issues paper).

43e e . ‘Tjinments to The Honorable Marlin D. Schneider, Wisconsin State Assembly,
(September .3. 19"3) ifuncral and cemetery regulation); Katharine M. Carroll, New Jersey
Board c: Med:al Examiners (September 7, 1993); Kay E. Gunter, Montana Board of
Chirrrr. «; Examiners (December 11, 1992); South Carolina Legislative Audit Council
(February 2" : u2i 'Boards of Pharmacy, Medical Examiners, Veterinary Medical Examiners,
Nursing, ar I Chiropractic Examiners); Jeffrey W. Moran, Commerce and Regulated Professions
Committee. General Assembly of New Jersey (April |l, 1991) (dispensing and sale of
prescription dregs by physicians); see also testimony to the Washington legislature’s Joint
Administrative Rules Review Committee, December 15. 1992 (opticians and optometrists) and

to the Metre House of Representatives, January 3, 1992 (optometry) and May 3, 1993
(optometr. i

fri C. inmcnts to Martha G. Wellman, Office of the Auditor General, Slate of Florida

(Novemtvr I*. 1''90); and George L. Schrocdcr. Director, Legislative Audit Council, Slate of
South CifiMitu November 7, 1989).

4 \la%k" Statutes §08.62.160. Some vessels arc exempted from this requirement: those that
are required hv federal law to use a federally licensed pilot, fishing vessels registered in the
United S tie*. <« Canada, certain vessels shoitcr than 65 feet, certain other vessels registered in

(continued...)
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shipowner. The Board regulates pilotage, Mo assure the protection of shipping, the safety of
human life and property, and the protection of the marine environment."* The Board licenses
pilots, sets criteria for training and licensing, defines the regions for which licenses arc issued,
and establishes other regulations. The Board had been authorized to establish maximum pilotage
tariffs: however, that authority has recently sunscttcd.*

The Board supervises the regional pilots' organizations through which pilots offer their
(individual) services. These organizations, which coordinate dispatch and billing, must be open
to any qualified pilot and must also offer programs to train new pilots.10As of 1993, a pilot
must belong to such an organization.ll Board recognition of a pilots' organ- ation is conditioned
on the organization’ uniform and nondiscriminatory application of its own rules, its compliance
with applicable laws, and its effectiveness in promoting efficient, reliable, and professional
services, maintaining sufficient qualified pilots, and promoting approved training programs.2

Board-recognized pilot organizations are granted a limited exemption from state antitrust
law. Recognized pilot organizations arc classed with labor unions and agricultural cooperatives
created tor "mutual help" and “not conducted for profit"; the state antitrust law does not forbid
their existence or operation or forbid or restrain their members from “lawfully carrying out the
legitimate objectives" of the organizations, and the organizations arc not to be considered

“(...continued)

the United States engaged in river or coastal service (those of less than 300 gross tons or owned
by the state of Alaska itself), certain Canadian vessels to the extent Canada grants a reciprocal
exemption, and pleasure craft. Alaska Statutes 808.62.180. The penalties for failing to use a
pilot where one is required and available, which were substantially strengthened in 1991, arc a
fine of 55.000-515.000 for a first offense and $10,000-530,000 for repeat offenses. Alaska
Statutes iI0S-nZ-190(a). The Board of Marine Pilots may determine by regulation when a pilot
is ""available."

Alaska Statutes 808.62.163. This requirement was added in 1991; previously, the pilot
could be an employee. Pilots serving under Coast Guard licenses, in situations that require
federal, not state, licensing, may be employees. The federally-licensed pilots on Alaska’s state-
run fern system arc employees.

*Alaska Statutes £08.62.040.
*Alaska Statutes S08.62.(W5.
BAlaska Statutes 808.62.175(c)(4), (5). These requirements were added to the law in 1991.
11 Alaska Statutes £08.62.80n.
Alaska Statutes §08.62.175(d).
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conspiracies in restraint of trade.’ Except for this exemption, the law contemplates
competition, for the Board may not adopt regulations or take actions that would result in
anticompetitive activities.?* The legislature in 1991 apparently rejected recommendations that
the Board >0 authorized to regulate norc strictly;5instead, the Board was given authority only
to sc. maximum tanffs and was defied authority to limit the number of licensed pilots for the
purpose 't controlling competition. ]

HI. Competition in Pilotage Services in Alaska.

Aljsk.t i original piloting law, enacted in 1970, established the Board to license pilots
but >thcrwiv* lid not set out detailed requirements.1l In each region an association of pilots
pros .t ues. facing no competition in its own area. Conditions changed during the 1980’'s
when .ntise ship industry boomed in the southeast pan of the state and the bottomfishing
industry exrar.Jed in the southwest. Tlie new demand created niches for new groups and
contVeura:ons  Some pilots broke with the established as ociations to operate independently
or for”. croups. There arc now four recognized pilotage regions in Alaska, and in two of
them the o itheast and southwest, two organizations compete head to head for business.1l This
coinr-et:.. n has brought increased responsiveness in provision of pilot services. In the southwest,

" Ma-ka Statutes §45.50.572(a). This 1991 addition to the law may be in pan a response
0o a *u;.;nc m a pnvatc antitrust suit that pilot associations were not exempted as labor
organ.*au>ns Srerce V. Southeastern Alaska Pilots’ Association. 798 F.Supp. 1007 (D.Alaska
19901 7le |*«| revisions aiso granted pilots a limitation on their personal liability, of
S25u. ¢+ his .imtation docs not apply in cases of gross negligence.

Alaska Sutures §08.62.040(d). Implicitly recognizing that limning the number of pilots
would v re::, .’repetitive, H.B. 237 would have added a proviso to this section of the law to
male .!..:? :iut the Board would nonetheless issue regulations and take “ other actions" to restrict
the number  pilot licenses issued.

5 ate* Otf.ce of the Governor, Division of Policy, Improxmg Alaska's Marine Pilotage
System | *Mi "Coventor's Report™), Appendix B, for such recommendations from pilots
themselves

Iste thnemnr $Report; for other background on conditions in the Alaska piloting industry,
see D s.sire if Legislative Audit, Audit Report: Department of Commerce and Economic
Development. Board of Marine Pilots (November 4, 1993) (“"Audit Report™)', and Alaska Board
of Mann.* PMotv. Fiscal Year 1994 Annual Report (*'Board Report™),

* rr.ir t Report at Mi, 11-12.

Il Atuht Reran at 5.
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for example, the new organization, Alaska Marine Pilots, has adopted adifferent business format
(a proprietorship, rather than ajoint venture partnership) and has set up new dispatch points
closer to fishing grounds in the Aleutian Islands than the traditional dispatch point, which is said
to be more convenient for the oil tanker business.”

Efforts to meet the increased demand through new ways to provide piloting services have
been accompanied by contention and litigation, among the pilots and their associations ar.d
between pilots (and would-be pilots) and the Board.2 Self-regulation broke down as newer
pilots questioned the “old-boy" networks of the traditional pilot associations.2L Legal challenges
by would-be pilots and ship operators seeking more or lower-cost piloting services threatened
the associations with liability over denial of access to membership, training opportunities and
dispatching services, and over internal discipline of those encouraging dissent or competition.2
Board decisions denying licenses or license upgrades have also been challenged.2

Increased competition has also raised questions about whether the public interest in safety
and environmental protection would be adequately served in a more competitive setting.2
Critics contend that competition will undermine the pilots’ primary duty to the public interest.*3
According to the Governor's Report, the issue is “directly related" to the number of pilots
licensed in each region: if there arc “too many" licensees, the association cannot accept them
all. and they will compete by cutting rates and following steamship company orders that
compromise safety requirements.2

= GoxemorReport at 14
« Gxt\em.or: Report at i-ii, 1, 11-13; Board Report at 3-4, 13,
2 Goxemor's Report at i, 11.

+ The ives of legal claims arc summarized in the Governor's Report, Appendix D at 6-7.
See aiso Auau Report at 36. for description of refusal to provide training trips in the southeast
because of concern jbout the economic consequences of increased competition.

B The Division of Legislative Audit found that, because the Board had granted licenses to

ﬂgagﬁliﬁed applicants, other unqualified applicants could not legally be denied them. Audit
at 36.

2.Go\err,or's Report at 11-12.

«30n the other hand, critics of the established system complained that it led to covcrups of

piln incompetence. See Governors Report at 12-13.

2 Governor’s Report at 18-19.
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V. Effects of Proposals to Eliminate Competition.

Requiring pilots to adhere to tariffs fixed by regulation and limiting by law the number
of pilots permitted to offer services would eliminate competition in pilotage and replace it with
a regulated cartel' Pilotage has only a limited history of competitively provided service.2l
Still, the economic effects of price and entry restrictions on pilotage are likely to be similar to
those m other markets. Restricting output, by limiting the number of pilots, is likely to lead to
higher prices and poorer service. Fixing prices reinforces the effects of restricting output,
inhibiting rerponses to changes in supply and demand and leading to inefficient allocation of
resource Those economic considerations arc distinguishable from safety concerns. Regulation
to promote .itety may well be necessary to protect vessels, harbors, waterways, the environment
and the purhc from the damage that navigational mishaps can cause. These comments do not
extent’ to regulation aimed specifically at navigation safety. But they do examine whether
eliminating competition would necessarily improve safety.

Alaik.i , recent experience with entry by new pilot organizations suggests that the wcll-
understo. i processes of a competitive market could be expected to work in piloting as they
general. *»tk in other industries. Absent barriers or impediments to entry,2 markets
ordinani;. *er.i to adjust supply to meet changing demand. In a market setting, an increase in
traffic could .ncrcasc demand for pilotage services. This happened in Alaska, as increasing
demand r .raise ship and fishing traffic led to efforts to increase the supply of pilots, which
sparked the recent controversies as incumbent pilots resisted the prospect of competition.®
Normal!;.. incumbent pilots could be expected to respond to the increased demand by raising
their pr.ics, ar.d. as a result of higher prices, new pilots would be attracted into the business.
As more p;k ts entered, upward pressure on the price of piloting services would diminish and
pnccs a.’u;J Nr expected to stabilize at a new, competitive level. For example, in the Alaska
piloting markets, increased demand for piloting services apparently was not adequately met by
the «exr.tir./ ;vlot urbanizations and thus led to efforts to set up new pilot service arrangements,

e St* 3 r.. Report at 10, encouraging “reform" of statute to “eliminate competition within
regions* jr.J establish fixed tariffs.

«« Some decree of competition between different pilot organizations has been reported in
Oregon Connecticut. Hawaii, some ports in California, and some pons in Florida. See Audit
Report a :t) In the pons of Los Angeles and Long Beach, California, piloting services are
provided In i public agency, rather than by a private cartel.

<« B.irrcrs to entry arc long-run costs that an entrant into a business must incur, but that are
not incurred > incumbent firms. Impediments to entry arc conditions that necessarily delay
entry int. i market for a significant period. See B.F. Goodrich Co., 110 F.T.C. 207, 295-97
(19S9)

$5ee +Jovenjor's Report at 1.
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potentially at IOWEr .. cc. chan tne tncum bent pitors woere cnaroing a1 conversely. 1 seciine in
demand would tend .. ..uic in . wecrease in tne price ana the exit ot som e pitets trom the
business.

Under regulatory , oo om s sucn s tnet proposes 0 n o8 2a . timits en tne numoser oo
PIIOtS have DEEN . .« m v uv v by reuuiation ot their rates 1htne numober ot sup e 15 cap e
Dy regulation, ..o occonicies tor mew suppiron ot enter the moarketr moay be curisiied sn
incumbents may be able . .v oo wioner priees tian weuia prevatt in e comobeticive moarke
Harbor pilotage doeS ..« cvwear o be o cmaturat monopoiy o tnat s an inauwstey in wnien w
would always be mMOSt .« ic vt ror & sinoie tiem to sty S0 ot the aemoane in the moarker e
o the absence Of v. coit coniiions ther teas te metursl moenenety . price reguisiion cen
exacerbate problems .« c.ouice moiaiecation prosuced by i rting en ey o

In Aljska todate, ... cv cntry nor rates nave been compieiety controiisd by reguistion
Alaska .. provided ..., o cixins moaximoum prices (berere even that sutnority recentiy
sunsetted), and thus haS . .« iccew v iiots o compere by orrering 1o sut thneir rates A tong as

30Ne diffiCUIty « v ovieury cncountoren 1o tnis process nas bron the reluctance ot incum bens
pilots to afford potential .. . o« cico v the training v portunities they need o becam e qusiinies
under state law. ... Board RePOrt av 12, 14-15. aiacks 1aw now reauires pilot sssociations to
establish .. participate .. « o« o av v roves tramning prosram s aissks statuies 508 52 175 (65
Even without that 1egal ... ccm ent cnins aoents ana operators. wnicn nave o sirect interest
IN promoting COMPELITION, n s« prorece that tnterest by permitiing or cven reauiring that the
pilots they hire help ... ... ...

the taxi market, WhiCh ..o cov o or in moeny woeys anatosous to reguiations resiriciing entry into
e pilotage market, IS ;. vvicvie iy nscructive A o ng einer thinas the stuay concivasa thna
entry restrictions enable . c.n v ev e riim s o ewercise moaireet pow er sn thus te cnaroe nigner
than competitive «.... See w = crenwens & ¢ psutier. aw Eramom e Ansiyais ot Taxicab
Regulations ¢+ c cureaw or cconomics. 1064,

N Normally, ... vivon o briee cesuiation s te prevent inaustries that sre cnatecs
monopolies™ ... exploiting .n... w+rcct vower Sees «..,.. Regulation and Its Reform ..
.« (19841; ....... The Demandfor State Regulation o fthe Electric Utility Industry, - , . -
ECON. 269. 272-76 (.5 7o) som e siuuios nave auesiiones wheiner resuiation ot pubiic uiitities.
which arc often thought .. .. «ocuvar moonopoiies. nas sctuaiy rosuttes 10 tower prices than
would have prevailed .. .« ... ceouiacion See, €.9., « erscuiisan . Optimal Policiesfor Natural
woonopoties N 24w anasooe ofIndustrial Organiuuion :zse-1sss (r senmatansee ana n .0

Willig, cdv. 1989).

UBecause assSOCIAtioNS v « « s sre now reauired by taw te sam ot any qesnniea PIHOL €NLTY
can be prevented only BY ¢ o .o ceciiions sneut ssuine rreenses
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entry and ratesare notarllflclally constrained by law or by other m e an s, pilots in A lask a showuld
have the usual market-based ... v v compeie o cusiomoers tnrouen dewer prices
innovation, and increased . ... .,

The POSSIDIlITY chee sucn competition wouio compromise sarety stanaaros nas sometimes
been cued &8s @ reasON . serm it or cven reauire. pitets to term 4 cariel insuisies trom
COﬁ'p<°'M\epressure, as well as to prohibit ships from hiring pilots as em ployees.33 It has been
ceares that PIHOLS WOUID <o v v o oo wions che moaroin o rrsktaring ans snipowners wouia nire sny
pilot wilhne to take riskS. 3o .+ «vow tease ot actuar sarery recoras 0 Ataskas s timoited o wona
appears N the rePortS «n.v woc cicew tn tnis comment T comomoent takes no position sbout
whether satety StandardS ... «cquicem cncs e sacauatery aerined ovserved . or entercra n
Alaska. The Board and o cvc.. o tam e witn A tasks s pariicuiar experionces are obviousiy
IN @ better POSItION o w s thar wererm imation  watner tnis comomoent review s stuaies o
eXPerienCes 1. Other , 1o cins arens sne oener tnausirios tn examining whetner the incentives o
a competitive market arC . ...... i1y nconcisient woitn sarety concerns

We have found .. ., .iemaiie siuuios o tne sitrerences in sarety between pilets in
monopoly-like cartelS ... voie cubiece w0 sreater ceamomoereiait pressures stuaies nave
compared the Safely ..o o: o« pirere witn siate ticenses mna pitets woitn reaeral Ticenses 30 T
baste data used INtheSE . «u v ivv cnow tnat tne sarery recoras ot pirocs with botn kinss ot licenses
appear to be essentially ....v.icniar piiois whe wre suppeseaty Gnsutates by their caried

B See Soar, Report at 12; Governor’s Report at 18.

RD LC:S.Acom parative Assessment of State Pilot Safety (1989)(reporl prepared by
B ancile undercontractfurthe A m erican Pilots A ssociation, Inc.): B ooz-AU®cn & Ham ilton kB A
Comparative Safety . ..c.oncvv or siare wno reoerar pioes (1991) (revponie o tne saricne
cepon Prepared UNDEr ... covce ror the am erican tnscituce of woerenant shippiner ko Leis
ACrilique ot TWO State Pilot Safety Studies (1992) (response to the B ooz-Allen & H am ilton
rcpor.) Allotﬂ-ws(uu\lcs relied on the sam& e set of Coast G uard data about ship m ovements
..« jeetdents.

BThe ... @CCIHENT <o v tne perion stwuien was svout ane “aynamic vesser cosuaity-
oo 170) 0, MOVEMENTS, o v 105 m i11ion tons ot carso moaves soaz-atien repare. ». L4
Unsurprisingly, M VIEW .« cveir chomsorer interests. tne twa reporis so not rescn tne sam e
conclusions utxHIJi which pilots arc safer T he report for the pilots' association, w hich advocates
preser e thelrregulated » oo ov oy ciarus craim s that siatesticansca pirots are mouen sarer T
cepore TOF v c MEICNANT . v v v e winicn prerer oreater competition ang tower costs criaims tnat
eacean . IUMVEA PIHOES o oo wv ioaer ae vare s stace ticonsc ones. sna moaybe more so 1o reach
these widely diVergent c..civeione rrom tne same sasic racts. tne two reparts wifier in their
assumptions and asSIGNMENES &« w « o n s to s irrering conaitions ana types ot snip moven e s
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membership from c. v o o ociat pressure o tare excesaive risk nave accasionaily caused seriou
accidents.” . .
pilots called INtO .. ... vy compecicive semanss 0
correlate the acCidentS v .+« iriering commerciat or com peticive situaiions

... loss of license for ... occene.
pilots they USe eVeN .. & wonenoiy piiors sscocintion,
concerned .. avoid @ ..,.c.iion oo
reputation for ..o chances ae

profits will also ». concernes wvous

the..... ...,

there m a

y

Regardless of ... «vouiviory scneme.
satcty . under all regulatory schemes arc still subject tn professional disciplin
concc»™. Pilots

concerned .. the ., .o iic ineerece requires

deregulated ... many ,.... ... ...
deteriorated. DN, .o civs cnine ae

Policies designed .. . cnoee .o
concerns, but Safety . n o wececeariiy inconsistent woith 8 comopetitive mosrket setiing 10 otne
transportation INAUSENES, « v o: wiso teares that perm itiing competition wouls tesa to unsaie
operations, as firms INECIT™ & v ot cuitine woouwia take cnances to improve proauctiviey 1o
fears have not been .....

out
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\ M arine Pilotage and the Antitrust Laws

PiIOtSinAlaska and elsew here m ay offer their services through joint ventures Som e have
expressed Concern that the antitrust law s m ay be applied to inhibit joint activities am ong
pilots.*1

r,

The antitruSt 1aWS ... v e com perition 1o trne moarket piace by preventing restraints oo
competition IMPOSEA DY « o v v« o Tne aniiruat tew s s me pren it e in e tivities am 60
competitors, ONly TthOSE cnuc reeirain com petition wnreasonaniv ror exampie cven (housn they
may rennet SOME aSPECES o « «om o« cition . joint ventures o otner conperative erorts that cnanis
o INAUSErY 10 TUNCHION & iic v v tiy or o proauce new services or produces moay not viotate tne
antitrust 1aW'S SOME 1o v v cciiviiy amons competitors wouts sepest te pese titiie risk o
restraining COMPELItION. « o« «xam e & cenmtrarines oitiing service that aoes not faciiitate price
fixing or allocate CUSTOMENS .« c v s com pecitors may pase titiie tnreat to competition

BUEt ACHIONS (2 ke oy wrouns o1 competitors that unreasonasiy restrain competicion may
be ur.law.ful. For example, . o oo ceiviat by comopetitors to west witn otners moay e W iaw fuia
AQreements @moNg .o m o cito s ot prices ar ailecate cusiom ers traaitionatly nave been
considered unlawful. . civoive coniiacis between & setier an its customoers moay prom ote
COmMpPEttion DY €NSUMNG v e «veiian ey ano continuity ot suppiy . but exciveive contracis usea
by a dominant firm 0. .civee s compecitors may be wnressonan e sad woiaw et 4

We JonOtlntend here to offer any opinion about the legality of specific practices o f
associations or jOINt VENEUIES «n v e m arine piroing inaustey Tne sopiieation ot tne antitruse

X
S B oard Report at 3

.. FOr examples Of . c.ucions o wonien anticrust taw nes been spaiied to rerussis to aeai ana
“boycotts." ... FTC V. Indiana Federation 0 fDentists, «7c v s sa7. 556 (1086) (retusar o
supply x-rass tor insurers’ .....co.cco1 ceview). Klors, Inc. . Broadway-Hale Stores, 25+ o s
207 (1959 .refusal .o .voviy com peiies aiscounier,. Radiant Burners, Inc. v. Peoples Gas Light
i cone co o B4 US. o (toei) (rerusat to seit nas tor wse v comopetitors vurners): Medlin
v protessional Rodaco COWDOYS ASS'N, 10021 tTrage cas. [ccmH ] 169 787 (b colo. 1991)
(barring cOWboyS WNO .« com s eiea 0 non-sanciionea cvenis

s.. Beltane Electronics Corp., 100 ¢ .7 c. ss. 204 (19s2,; See also United States v.
D airym en Inc ., 1%5_1Trade C as [CcCcCcH ] 166,638, at 6 6, 18 » (6 th cir).Cerr. denied.474
v.s. s22 i1uvsy, xonier CO. V. Briggs « Stratton CoOrp., 19ss-1 trade cas. (ccH ] 167.047

(E.D.Wis. 19Xo).
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laws Will depend ON .. «naiyeie or tne tikety com peritive etreets ot partieuiar conauct i the
context in which . ... vcu

Vol Conclusion
%

AlaSKa N8BS, om0 te6 com b eition in piteting by perm itting pitets to o trer tow et prices sna
by allowing .. MaNY , 1o e vo orier their corvices as can obtain cortifiention of their com petence
rve OIFFICUITIES, o0 in oo iiiee. wns titisetion that have atiended the oromotion of compecition are
NOt NECESSANIY .. iaence that competivion connot work i this market: racner tney moay be
evidence Of @n ....oiicnes corieis srroris to prevent o wvoid it Agreem ents o prevent
competition through v ., coves wrice iiins. snu moarker wivision moay run arout o f the antitrest
laws. But COOPEration .. coorainsrion sm ons piiors about aispatening ana training couia e
permissible UNder ... v iio it il anu inweed moant even be procom o petitive Estaniisning s
MONOPOIY «» PIOTING, vy 1im s the num ber o pitats ans setiing tneir rates by reguisiion s

M-'nﬂ'\EComm.ss.onvs analysis, a practice is considertred “inherently suspect" if it appears
likely, abSent @n . i cicocy jueciieaiion. 1o restrier com peiition sa decrease output W nen suen
a practice .. identified, «v. cow w ciion e srks wometner tnere i s prauwsinie erriciency
jUStIfIC&tloncnr It;iinol it will be found illegal I'f there appears to be a plausible efficiency
justification, that ... . ciiin chee the practice moant setu sty snnance com petition by reducing
COSLS, Creating @ NEW , « o uwcc. o im pravine the omeration ot a market. then the Comm iasion will
examine that ClaiMm v v o e weiait 1o setermine wnener it s vatia 11 it is not. then the praciice

« I f the e fficienc claim is found to b e valid, the Com m ission w ill undertake
will lie found illegal )
mn
of reason" analysis to identify and com pare the practice's likely anticompetitive
acomplete "'rule
effects S ee M a ssach usetts B oard o f R e istration in 0 tom etry, 110 F T C
and procompctitivc | ’

549 04 (1988)



The Honorable Fran Ulmer

Page 12

likely to result in higher prices or poorer service, but docs not appear necessary to promo

public interest in safety

Sinccitly

Charles A . H arw ood

D irector Seattle R egional O ffice
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MEMORANDUM State of Alaska

Office of the Governor
Office ot Management and Budget
Office of tho Diroctor

January 27.1995

T0; AnnalQe McUonnen
Director
FROM: Brad Pierce

Senior Policy Analyst

SUBJECT: Marine Pilots Contract

You asKed for an explanation of some contract worx | performed for Southeast Alaska
Marine Pilots (SEAPA) m *991 3nd whether it involved a conflict of interest with my duties
as a policy analyst or in any way influenced my work for the Governor's Office.

My involvement witn marine pilots began in the Spring of 1950 when Marilou Madden
(another po.icy analyst employed by OMB at the time) and | were assigned by Director of
the Division of Policy, Mary Halloran, to conduct a study of the state's marine pilotage
system ana make recommendations on how it might be improved. Our report entitled
Improving Alaska's Marine Pilotage System was published in November 1990.
Legislation incorporating many of the recommendations in the study was introduced in the
1991 Legislature and passed the sane year.

In tne course of our study, we surveyed all of the pilots in Alaska and uncovered
sigmf.cant prooloms in tr.o mtornai operations of the existing pilot associations, particularly
m SEArA. Frooiems mciuced cnarges of nepotism, favoritism, access barriers to entry
ano training, substance abuse, and financial mismanagement. As recommended in our
stucy. provisions in the Marine Pilot Ac: of 1991 required pilot associations to have their
"articles bylaws ana rules™ approved by the Board of Marine Pilots. The intent was to
clean up the internal operations of the associations by exposing them to Board scrutiny
ana approval.

In tr.e Fa;: of 1991. the SEAPA leadership attempted to rewrite tho association's bylaws to
conform, with state law. Because of dissension within their membership, the SEAPA
Beard cf Directors could not reach agreement on wnat their bylaws and operating rules
shou.d contain They asked Maniou ana | to help them rewrite their bylaws. We
discussec at great length wnether it was appropriate for us to contract with SEAPA to co
th’S work. Fmaily. we ceciced that wnting a sal of bylaws for SEAPA could servo as a
mocei for other associations and close tr.o final chapter in our attempts to improve the
state s marine p; otage system. We discussec the situation with OMB Director Shelby
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Stastny, ana ne cion't have any prppiem with us doing the contract on our own time. A
copy of the ethics c.scicsuro form | fileo at the time of the contract is attached.

After briefly working with the SEAPA Beard, it became obvious that the changes we
proposed to their bylaws and operating rules were too radical ot a departure from the
status quo for them to accept ana we terminated the contract. | don't recall exactly how
mucn we were paid but it was only for a few weeks work on our own time and amounted
to between $2,000 ana $4,000 eacn.

In r.masigr.t it was naive of me to think that | could divorce myself from marine pilot issues
so easily ana i now regret having oeen associated with SEAPA. Although I did nothing
illegal or unetnical, | understand that my having contracted with SEAPA, however briefly,
does g;ve the appearance of conflict cf interest. The only defense | can offer at this late
date is that at tne time | thought | would never deal with marine pilot issues again, since
the study we conauctea was a one-time effort and very different from our normal duties.
Also the interna: problems of SEAPA we uncovered and publicized in our study certainly
did not ne:p the organization in any material way.

As you knew. ;n June 139*4 Department of Commerce Commissioner. Paul Fuhs, asked

me to conouct another study ct the problems within the marine pilotage system. | was
very reiuctant to go so. having suffered through the viscous politics and personal attacks

from pilots, snippers, lobbyists and attorneys involved in the Marine Pilot Act of 1991. |
expressec my concerns to She,by Stastny and reluctantly agreed to the project. 1did so
for three reasons:

1) DCED neeced the neip ana wanted an independent :00k at the issues;

2) My supervisor wantec me to do it. though | probably could have gotten out of it
f Iwould nave insisted that | didn't want to or could have even claimed
centl ct cf merest, and

3; Ifeta sense of responsibly to exercise whatever ociicv influence | nave io
ave.a another Exxon Vaidez accident or cruise sh.o disaster. | believe strongly
*na: the individual competence of the state's marine pilots and a well run
profession a*e critical factors tn preventing marine accidents.

After a scussions witn the Deputy Commissioner, Director of Occupational Licensing ana
Manne Pilot Coordinator, it was decided to write tne report as a briefing document for the
now DCED Commissioner. The resulting paper was entitled Alaska's Marine Pilotage
System Revisited ana Commissioner Hensley decided to release it publicly last week.
My ccnfact work ‘c: SEAPA in 1991 had no influence what so ever on any of the
conclusions reacnec m preparing this document or on my effectiveness as a policy
ana.yst. i nac nothing tc gam personally from writing this paper - quite the contrary. After
my oxoerence with tne legislative process in 1991. | anticipated nothing but grief from
trying to amcu'ate tne situation m the pilotage profession for the new commissioner.

| apologue i my actions *n tne past nave causec you or tne Knowies adm nistration any
embarrassment.
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Ethics Disclosure Form

Outside Employmont or Sorvicos Notification

To: Designated Supervisor

Subject; Certification of Outside Employment or Services (AS 39.52.170)

In accordance with AS 39.52.170(b), | hereby.officially report my employpieru or pr
of services outside the Department of J c*( fA f

t

These outside duties will in no way affect my usual State duties or duty hours In thi;
Department. Ttys employment or service consists of the following: A

~

Hours and days of the week

I understand that for any employment outside State service, no State ownod/oporat
facilities, supplies, equipment and/or vehicles (including personnel time and effort)
shall be utilized in any manner whatsoever.

_ .~ d zu k /.
J , (Sign”e, (Dete)
pvWileu s r' IC? t <750M >
* (Printed Name) (PCN)
rf/icv AvJu---'lu
(JobTnio) Sj (Location)

Doelgnatod Supervisor's Acknowledgement

Your notification of engagement in outside employment or service has been receive

Acknowledgement of your outsiae employment or service is made with the under
that your outside work will not in any way detract from or De in conflict with the pr

discharge of your official duties as an employee of this Department.

Please note that any change in your outside service or employment must be
it occurs.

f (Ssna:urjr-2#5-gr.&;*c Svporvijor)
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During Interim:

7Hi West 4th Avenue, Suite 500
Anchorage, Alaska 99501-2133
(907) 258-8185

Fax (907) 258-0226

Senate Bill

s k a State

e rce

tﬁe Senate

D rue

President o?

Sponsor Statement for

Senate Bill 130

Legislature

During Session:

State Cupitol

Juneau, Alaska 99801-1182
(907) 465-4993

Fax (907) 465-3872

130 is designed to extend the Board of Marine Pilots and

to provide housekeeping changes to the Marine Pilotage Act of 1991

aimed at reducing the level of litigation surrounding the marine
industry and providing a stable

pilotage

determining rate for

pilotage services.

regulatory environment for

This legislation
compromises between pilots,
administration

the shipping

is the result of extensive negotiations and

industry and the

This legislation is supported in its current form by all of these

groups.

The passage of Senate Bill

130 will ensure that the health, safety, and
welfare of the Alaska people are met through the state's regulation
and oversight of marine pilotage.



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
tW7) 165-3867 or 465-2450
I,1\ (907) 465-2029 130Seward Street, Suite 409
Mail Slup 3101 Juneau, Alaska 99801-2105
MIJK.MOBANP UM May 1, 1995
SUBJECT: Sectional Summary of CSSB 130(RLS); An Actrelating to marine

pilots and the Board of Marine Pilots andextending thetermination
date of the Board of Marine Pilots.

TO: Senator Drue Pearce, President
Alaska State Senate
FROM: George UtermohlIM?

Legislative Counsel

You have requested a sectional summary of CSSB 130(RLS); An Act relating to marine pilots
and the Board of Marine Pilots and extending the termination date of the Board of Marine

Pilots.

A sectional summary ofa bill is not an authoritative interpretation of the bill. The bill itself
is the best statement of its contents.

Section 1ofthe bill amends AS 08.03.010(c)(13) in order to extend the termination date of
the Board of Marine Pilots until 1999.

Section 2 of the bill amends AS 08.62.010 by changing some of the qualifications for certain
members of the Board of Marine Pilots.

Section 3 of the bill amends AS 08.62.040(a) by requiring the board to approve rates for
pilotage services.

Section 4 of the bill amends AS 08.62.040(b) by modifying provisions of the drug and alcohol
testing program for marine pilots and authorizing the board to establish regulations governing
the procedures for the review of rates for pilotage services.

Section 5 of the bill adds a new subsection to AS 08.62 040 providing that the board may
delegate duties to the marine pilot coordinator.
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Section 6 of the bill adds a new section (AS 08.62 046) establishing the procedures for
adoption of new and revised rates for pilotage services and for review and approval or
disapproval of rates that are subject to objections from the maritime industry. The board shall
provide copies of a schedule of rates to registered agents in the state.

Section 7 of the bill adds a new subsection to AS 08.62.050 to authorize the marine pilot
coordinator to review applications for examination and licensure.

Section 8 of the bill amends AS 08.62.080(b) to allow marine pilots to be temporarily
licensed for more than one pilotage region under certain limited situations when there is an
actual or imminent shortage of pilots in a pilotage region.

Section 9 of the bill amends AS 08.62.090(b) to require the Department of Commerce and
Economic Development to prescribe the form of, and information required in, applications
for marine pilot licenses.

Section 10 of the bill amends AS 08.62.093(b) makes clarifying amendments to the
requirements for a deputy marine pilot license and authorizes a person to obtain a deputy
marine pilot license through four years of experience in an apprentice program.

Section 11 ofthe bill amends AS 08 62.093(d) to allow a deputy marine pilot to pilot vessels
ofup to 25,000 gross tons.

Section 12 of the bill amends AS 08 62.097(b) to allow, under certain limited situations, a
deputy marine pilot to supervise the training of persons seeking a deputy marine pilot license.

Section 13 of the bill amends AS 08.62.120(a) to require that a licensed marine pilot be
engaged in Ihe provision of pilotage services during at least 120 days in a year in order to
renew the license.

Section 14 of the bill amends AS 08 62.150(a) in order to conform with provisions relating
to rates that were added by secs. 6 and 18 of the bill.

Section 15 of the bill amends AS 08 62.155(b) in order to provide that the board may fine
a pilot organization for violating AS 08.62 and may suspend or revoke recognition of a pilot
organization that no longer satisfies the requirements for recognition by the board.

Section 16 of the bill amends AS 08.62.165(a) to reduce the of situations in which the
limitation on liability for damages caused by a marine pilot would not apply.

Section 17 of the bill amends AS 08 62 175(c) by amending the duties of pilot organizations.
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Section 18 of the bill adds new subsections to AS 08 62.175 in order to allow pilot
organizations to enter into agreements for the provision of pilotage services with
representatives of a vessel and to require a pilot organization to dispatch a licensed pilot when
requested by the representative of a vessel.

Section 19 of the bill amends AS 08.62.180 by changing provisions that exempt certain
vessels from the mandatory pilotage requirements under AS 08.62.

Section 20 of the bill provides for the transition from the current rligibility requirements for
members of the Board of Marine Pilots to the new eligibility requirements established by sec

2 of the bill.

Section 21 of the bill provides for the transition from the current process for setting rates for
pilotage services to the new procedures established by sec. 6 of the hill.

Section 22 of the bill repeals AS 08.62 093(e), relating to the definition of "'years of service",
which is not needed.

Section 23 of the bill provides that the bill takes effect immediately under AS 01.10.070(c).

GU:klb
95-314.klb
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OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEQOUS

TOTAL OPERATING

[CAPITAL EXPENDITURES
ICHANGE IN REVENUES

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 General Fund

1005 GF/Progrom Receipts
1000 GF/MHTIA

Other

TOTAL

Estimate of any current year (FY 95) cost: $
POSITIONS

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS:

FISCAL

An Act relating to marine pilots and the

FY 96
74.1
24.7
62.7

0.6
0.0

162.1

0.0

102.1

162.1

(Attach a separate page if necessary)
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BILL NO. SB 130 (Rules)

Department: Commerce and Economic Devetopment

BRU. Occupational Licensing
Component; Operations

COMPONENT SERIAL #: 1644
FY 97 FY 98 FY 99 FYO00 FY 01

74.1 74.1 74.1 74.1 74.1

24.7 24.7 24.7 24.7 24.7

137.7 62.7 62.7 02.7 62.7

0.0 ojr 0.0 0.6 0.0

0.0 0.0 0.0 0.0 0.0

237.1 1671 162.1 1671 162.1
382.2 0.0 307.2 0.0 307.2 !

(Thousands of Dollars)
137.7 1671 1671 162.1 1671
137.7 1621 1621 102.1 162.1
00
1 1 1 1 1

SB 130 extends the Board of Marine Pilots to June 30.1999 and maka other amendments to the marine pilot act AS
08 62. The costs and anticipated revenue shown above are included In the division's FY 90 operating budget request A
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
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(907) 465-3867 or 465-2450
hL\"(907) 465-2029 130 Seward Street, Sunt 409
Mail Slop 3101 Juneau. Alaska 99801-2105

MEMORANDUM April 30, 1995

SUBJECT: CSSB 130(FIN); Prohibiting Alaska marine pilots from holding

marine pilot licenses in another state or country
TO: Senator Drue Pearce
FROM: George UtcmiohleM/

Legislative Counscr

This memorandum is in response to the query of Stephanie Szymanski, of your staff, as to «
whether see 9, CSSB 130(FIN) is constitutional

Section 9, CSSB 130(FIN) states: In addition to the prohibition against being licensed in
more than one pilot region at one time under (b) of this section, a pilot licensed under this
chapter may not hold a marine pilot license issued in another state or country

In the time available, | have not found a case that addresses a statute similar to that proposed
by section 9 of the bill. However, the section docs implicate several provisions of the state
and/or federal constitutions which may serve as a basis for challenging the section

EQUAL PROTECTION

The equal protection provisions of the state and federal constitutions arc implicated by
section 9 ofthe hill because it distinguishes between persons who are otherwise qualified to
receive a marine pilot license in this state based on whether they possess a marine pilot license
issued in another state or country. Under the state constitution (article I, see 1), which is
more rigorous that the federal constitution (State v. Anthony. 810 P 2d 155(Alaska 1991)),
as the importance of the personal interest impaired by the governmental classification scheme
increases so docs the burden on the government to demonstrate that an equally important or
more important governmental purpose is being served by the classification State v Qstrosky.
667, P2d 1184 (Alaska 1983). Also as the importance of the individual interest at risk
increases, the better the fit between the state's purpose and the means chosen to achieve that
purpose must be in order to survive an equal protection challenge Id.

Generally economic interests such as the right to engage in an occupation is accorded a
relatively low level of protection under equal protection analysis Anthony, 810 P 2d at 158,
On the other hand, a state goal to protect human life and property and protect shipping is an
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important state purpose. Thus the stele's purpose in imposing restrictions on who may be
licensed as a marine pilot in the state may survive initial review under equal protection
analysis. The final element under equal protection analysis is whether the means to the end
is appropriately tailored. Under a case such as this, the means must bear a fair and substantial
relationship to the state's purpose. Though the "“fair and substantial relationship standard is
rather deferential to the state, it is not altogether clear that see. 9 of the bill would survive
review under that standard. If safety is the state's goal, there arc means available to achieve
that goal which arc more closely tailored to promoting safety than an outright ban on state
pilots being licensed in other states or countries. Unless the state can present evidence that
the mere licensure in ancther state or country makes an Alaska pilot less safe, the ban on out
of state and foreign licenses may be too crude to survive judicial scrutiny under the "'fair and
substantial relationship™ standard.1

RIGHT TO TRAVEL

By prohibiting a person who has a marine pilot license in another state or country from
holding an Alaska marine pilot license, the state places a burden on that person by requiring
that person to sunender an important property right in the out-of-state license before the
person could obtain an Alaska marine pilot license. Such burdens on the right to travel, a
fundamental constitutional right under the federal constitution, must be shown to promote a
compelling governmental interest in order to be valid Shapiro v Thompson. 394 U S. 618,
22 L.Ed.2d 600 (1969). The "‘compelling interest™ test is a very rigorous though not
impossible test to satisfy. The state’ important interest in providing for the safe pilotage of
vessels in the state may not be sufficient to satisfy this test

PRIVILEGES AND IMMUNITIES CLAUSE

On its face, sec 9 appears to be residency-neutral and equally applicable to residents and
nonresidents who currently hold an Alaska marine pilot license or who may seek an Alaska
marine pilot license in the future However, to the extent that see 9 can be shown to be a bar
to licensing of nonresidents as marine pilots in the state (nonresidents would probably be
disproportionately burdened by the prohibition against out-of-state marine pilot licenses), the
federal privileges and immunity clause could bar application of that section.

The federal privileges and immunities clause (article IV, see. 2, Constitution of the United
States) protects the right of citizens of the United States to engage in an occupation or
profession in any state on the same basisas the residents of that state  Any restriction on the
practice or occupation or profession based on residency is prohibited by the privileges and
immunities clause unless the there is a substantial reason for the different treatment of
nonresidents and there is a substantial relationship between the discrimination against

1 The bujJen on ttaic to jiuufy the degree of fit between the ireans and state purpose could be
ugrufkantly increased, if the individual int™*-" »i w d»involve nsht* guiranuH under (he federal constitution,
such as the nght to travel Alaska Pacific Awurancc . m. iw-. . , » J? »i (Alaska 1984)
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nonresidents and the state's reason for the discrimination. supreme Court of New Hampshire
V. Piper, 470 U.S. 274, 84 L.Ed.2d 205 (1985), This isa difficult test for a state to satisfy.
The state's interest in safe pilotage may not be sufficient to justify discrimination against
nonresidents merely because they hold marine pilot licenses in another state or country.

In conclusion, there arc a number of constitutional issues raised by sec. 9 of CSSB 130 (FIN).
Based on the limited scope of the research conducted on the issues presented by sec. 9, it is
not clear whether sec. 9 would be struck down as exceeding the permissible extent of state
authority to regulate marine pilots, however the risk of invalidity is real and substantial.

If I may be of further assistance, please advise.

GU:Imb
95-184.Imb
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PLEASE REPLY TO

03>
PHONE  (907)269-5100
DEPARTMENT OF LAW AN (o) 2oe 3597
KEY BANK BUILDING
OFFICEOF THEATTORNEY GENERAL 100 CUSHMAN ST, SUITE 400
FAIRBANKS, ALASKA 99701-4679
May 1, 1995 PHONE  (907)451-2011
FAX (907)451-2046

C/ P O BOX 110300-DIMOND COURTHOU
JUNEAU. ALASKA 99011-0300

Tho Honorable Druo Poarco PHONE  (907)465-3600
. FAX (907)465-6735
Presidont, Alaska Stato Senate

Stato Capitol
Juneau, Alaska 99801-1182

Re: CSSB 130(RLS)
An Act relating to Marino Pilots
Dear President Poarco:

You havo asked this office to comment upon CSSB 130(RLS), an Act
relating to marine pilots and tho Alaska Board of Marino Pilots. Tho solo chango to tha
bill made in the Rules Committee yesterday was tho deletion of Section 9 of CSSB
130(FIN).

At its mooting of April 29, 1995 tho Sonato Finance Committee passed
out CSSB 130(FIN). Tho Financo Committee CS contains numerous specific
amendments to the Resources Committee CS of the bill. Those amondmonts embody
tho consensus reached among representatives of the pilots and industry regarding the
best way to establish pilotage rates and to resolve disputes. In addition, just before
tho bill passed out, the committee adopted a "conceptual amendment" proposed by
Senator Donley that was intended to prohibit a state-licensed marine pilot in Alaska
from holding a marine pilot license in any other jurisdiction.

The conceptual amendment adopted by tho Financo Committee was
drafted as a now subsection (d) to bo added to AS 08.62.080, regarding marino pilot
license requirements and restrictions. The new language, contained in Section 9 of
CSSB 130IFIN) read: "In addition to the prohibition against being licensed in more
than one pilot region at ono time under (b) of this soction, a pilot licensed under this
chapter may not also hold a marino pilot license issued in any other stato or country "

We support tho change mode to SB 130 in tho Rules Committee. Wo aro
concerned about the constitutionality of a license limitation such as that in Section 9
of CSSB 130(FIN) under tho equal protection and duo process clausos of both the
United States and Alaska Constitutions. As you know, a stato may not unfairly
discriminate against tho citizens of othor states in tho country. We question tho
dofensibility of a provision that conditions liconsuro in Alasko upon apilot's willingnoss
to give up stato liconsos for which ho or sho has qualified in othor stotos or
jurisdictions.
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As you know, license holders havo a cognizable property intorost in a
professional license. Tho state has a right to regulate tho manner in which pilotage
services are provided within tho stato, including tho establishment of reasonable
licensuro requirements. But if an individual is qualified for licensure as a marine pilot
in a pilotage region in Alaska, it will bo difficult to defond tho denial of licensure (or
tho denial of renewal of a presently-held Alaska license) solely because the person also
holds a marino pilot license somewhere else in the world.

For all of these roasons, tho Department of Law supports the change
made to CSSB 130(FIN) in the Rules Committee.

Sincerely yours,

BRUCE M. BOTELHO

Gayle ArHoretski
Assistant Attorney General

GAH/jp

cc: Bruce Botelho, Attorney General
Department of Law

Barbara Ritchie, Deputy Attorney General
Department of Law

Doborah Behr, Legislation/Reg Attorney
Department of Law

Pat Pourchot, Legislative Liaison
Office of tho Governor

Jeff Bush, Deputy Commissioner
Department Commerce & Economic Dovolopment

Daniel C. Twohig, Marino Pilot Coordinator
Department Commorco & Economic Dovolopment



Senate Hill 130 - Marine Pilots
Summary of changes in CS (9-LS0851VK)

Page 1 Section 2

This section addresses the creation and membership of the board of marine
pilots. lliere were some concerns that the agent representatives who sit on
the board were not necessarily active agents. This section clarifies that a
person being considered for an agent seat on the board must be currently
active in the procurement of pilotage services and registered with the state.

It further clarifies that the two agents appointed to the board may not be
employed by. be a contractor for. or hold a financial interest in the same
or related marine industry business entity.

Page 2 Section 6

In the original bill the word "chronic" was used to help describe the
situation that must occur before the commissioner of commerce could issue
temporary licenses lo pilots from different regions. The Department of

Commerce was concerned the word chronic would cause interpretive
problems when trying to assess pilot shortage situations.

Page 3 Section 8

The addition of me words "United States Coast Guard inspected” better
defines vessels that qualify for entry level experience and hold applicants to
a higher safety level in documenting their experience.

Page 6 Section 14

Additional language in this section is a conforming amendment to the
establishment of apprenticeship programs found in section 8 of this bill.

Page 7 Section 16

'‘Hus is a new section added to allow pilot organizations to enter into
agreements with industry. The original bill mandated this practice.

Page 7 Section 17
Adds an exemption from state pilotage requirements for Canadian vessels

operating out of the Canadian Arctic and servicing Alaska north slope
communities.
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PHONE (907) 465-2500
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April 12, 1995

The Honorable Drue Pearce
President of the Senate
State Capitol

Juneau, AK 99801-1182

Dear Madame President:

Marine pilotage continues to be a controversial subject. Senate Bill (SB) 130
is a bill which extends the Board of Marine Pilots, and contains numerous
housekeeping changes to the Marine Pilotage Act of 1991. These changes
should reduce the litigation surrounding the administration and enforcement
of the marine pilotage svstei i. Therefore, SB 130 will further the state’s
interest in preventing the loss of lives and property, and the protection of the
marine environment.

The Department of Commerce and Economic Development fully supports
SB 130.

Sincerely,

jffey W. Bush
uty Commissioner

J\VB/DT/It624.0l
041295a

cc. Pat Pourchot. Legislative Director
Office of the Governor

The Honorable Gary L. Davis
Ilouse of Representatives



SB-130
Sectional Analysis

Section | amends AS 08.03.010icii |3) to extend the existence ot the Alaska Board ol Marine
Pilots lour years from the effective date of this hill.

Section 2 amends AS 08.62.010. Creation and Membership ot the Board, to tie the residence of
members of the Board to state pilotage regions, rather than judicial districts. The use ofjudicial
districts in existing law was probably chosen for administrative convenience, but the boundaries of
the state'sjudicial districts hear no relationship to the state's pilotage regions. If the goal is
diversified and representative membership on the Board, it makes more sense to tie membership
to pilotage regions. At present there are four such regions: the boundaries of the regions are
established by regulation | 12 AAC 56.021..

Section 3 amends AS 08.62.tMO. Powers and Duties of the Board, in two ways. Subsection
(b)(2) is amended to clarify the Board sexisting authority to require licensed marine pilots to
participate in adrug and alcohol testing program, to clarify the scope of the required program,
and to make it clear that the Board may delegate the administration of all or part of the program
to pilot organizations. AS ()S.62.040(h)(4> is amended to cross reference changes to AS
08.62.080(b).

Section 4 amends AS 08.62.040. Powers and Duties of the Board, to add a new subsection (e) to
explicitly authorize the Board to delegate duties to the marine pilot coordinator as necessary to
carry out the Board's functions under AS 08.62. This ability to delegate tasks to its staff is
essential for the Board's efficient operation, anil is implicit in existing law: the addition of this
language is aclarification, not a change.

Section 5 amends AS 08.62.050. Marine Pilot Coordinator, to add a new subsection (c). which
clarifies the authority ol the marine pilot coordinator to perform administrative tasks, including
the review of applications for marine pilot examination and licensure. The requirements to qualify
for examination and licensure are established by statute and by Board regulations, and this
language would not change that.

Section 6 amends AS 08.62.080(b) to better define under what circumstances the board may
grant a marine pilot license tor parts of more than one pilotage region.

Section 7 amends AS 08.62.090. Applications, to clarify that the Department of Commerce and
Economic Development (Department) may revise application forms (to comply with revised
Board regulations, tor example) without being required to convene a Board meeting to obtain
formal Board approval of the revised form. The actual requirements for licensure arc set by
statute and by the Board, and this amendment would have no effect on that.

Section S amends AS 08.62.093. Qualifications for Deputy Marine Pilot License, in several ways
Subsection ib) contains numerous technical amendments intended to clarify the tvpes of marine

Sectional Analysis



licenses that an applicant must hold to meet the requirements for licensure as a state deputy
marine pilot. Hicse changes would conform state law to the language used on U.S. Coast Ciuard
licenses. New paragraph (b)(6) establishes an additional method of qualifying for licensure as a
deputy marine pilot, a five-year apprenticeship™ program. This change would allow entry into
the pilot profession by otherwise qualified mariners who may not have had the opportunity to gain
the "'sea time™" needed under current law. Due to the continuing decline in the number of U.S.
(lagged and crewed vessels in the maritime industry in recent years, opportunities to gain sea time
as the master or chief mate of a vessel have substantially decreased. Most pilotage systems in the
world have such apprenticeship programs, and they arc recommended by the American Pilots
Association. The International Organization of Masters, Mates and Pilots, and the National
Research Council in its recent national pilotage study Minding the Helm. The requirements of the
new program would he established by the Board through regulation.

Section 9 amends AS ()S.62.093(d). Qualification lor Deputy Marine Pilot License, to increase
the size of vessels that a deputy marine pilot may pilot from 2().(HW) to 25.000 gross tons. This is
a ""housekeeping' amendment which recognizes the increasing size of newer vessels and the
removal of smaller aging vessels from service.

Section 10 amends AS 08.62.097. Training Programs for Deputy Marine Pilot License, to
address a problem in current law as it applies to the Kuskokwim River pilotage region (Region 4).
Under AS 08.62.097(h), a pilot authorized to train deputy marine pilot candidates must hold an
unlimited pilot's license under AS 08.62.100. There is no marine pilot in the Kuskokwim River
Region who meets this requirement, m part because of a lack of sufficient larger tonnage vessel
traffic in that region. So. technically, there is no one qualified to train deputy pilots in that region.
This is obviously an unacceptable situation, as no new pilots can be developed in that region if no
training can occur. This problem arose as the result of the creation of Region 4 in 1993, alter the
1991 Marine Pilotage Act was adopted. The problem is addressed by the addition of language
allowing a qualified, experienced deputy marine pilot to train other deputy marine pilots in a
region where no qualified marine pilots exist.

Section 11 amends AS 08.62.120. Renewal of Licenses, to allow license renewal forms to Ik
revised by the Department without the necessity of formal Board approval. This change mirrors
that made in AS 08.62.090: see section 7. above. AS 08.62.120(a)(4)! Al is amended to allow a
marine pilot to renew bis license if lie lias piloted a total of 120 days in the preceding license
period (two years). Present law requires that a pilot have piloted vessels for at least "60days of
each calendar year", and allows no flexibility for the renewal of the license of a pilot who may
have piloted vessels for less than 60 days in one year, but more than that in the next calendar year.
The current statute seems to be unnecessarily restrictive.

Section 12 amends AS 08.62.150. Denial Revocation, or Suspension, to delete a reference m
paragraph (ai(8) to the maximum tariff established by the Board. The Board's authority to
establish maximum tariffs expired on June 50. 1994 (former AS 08.62.045). so this is a necessary

conforming amendment.

Section 13 amends AS 08.62.155. Disciplinary Sanctions, to eliminate an error in the language of



the existing law, and make it clear that it is the Board, not the Department, that may impose a
civil line on a marine pilot organization lor violations of the law. A new sentence is added to
subsection th) to make it clear that, in addition to a fine, the Board may (under certain serious
conditions) also revoke us recognition of a pilot organization. This language mirrors an existing
Board regulation: 12 AAC 56.320. Thus, this is not a change to existing law, hut a clarification
toit

Section 14 amends AS 08.62.165, Limitation of Liability, to protect pilots from Ihe loss of their
liability cap for relatively minor infractions of the pilotage statutes or regulations.

Section 15amends AS 08.62.175(c 3), Regional Marine Pilot Organizations, to clarify the pilot
association's ability to enter into ag .-ements with shippers for the provision of pilotage services.
Subsection (c)(4) is amended to allow pilot association to establish membership application and
approval criteria in their hoard approved articles and bylaws.

Section 16 amends AS 08.62. ISO. Exemptions, to clarify the types and size of foreign (lagged
"pleasure craft™ that ate exempt from pilotage requirements under existing law. This is a technical
amendment that would help to clear up questions regarding which foreign vessels registered in
their flag state as pleasure craft arc required to obtain the services of a state marine pilot and
which are not. The new language cross-references to international measurement standards

established in federal law.

Section 17 Transition. This section is added to provide a smooth transition to the membership of
the Board of Marine Pilots in light of changes made to hoard composition in section 2.

Section 18 repeals AS 08.62.093(c). The term "years of service™ is not defined in 46 C.F.R 10,
it does not make sense to ' cross-reference’” to a definition that does not exist. The Board has
adopted regulations clarifying how creditable service under AS 08,62.093 is to he calculated.

Section 19. Effective date. This section provides for an effective date of this hill. This special
effective date is needed to ensure that there is no interruption in the existence of the Board of

Marine Pilots.



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 130

1995 LEGISLATIVE SESSION

Revision Date: March 17. 1995 Department: Commorce and Economic Development
Title: An Act relating to marine pilots and the BRU; Occupational | icensing

Board of Marine Pilots;.... Component: Operations

Sponsor: Senator Pearce

Requestor: Senator Pearce COMPONENT SERIAL #: 1844
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES 74 1 74 1 741 74 1 74.1 74 1
TRAVEL 24 7 247 24.7 24.7 24.7 24.7
CONTRACTUAL 62.7 1377 62.7 62.7 62.7 62.7
SUPPLIES 0.6 06 06 06 0.6 0.6
EQUIPMENT 0.0 0.0 0.0 00 0.0 0.0

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 162.1 237 1 162.1 162.1 162.1 162.1

CAPITAL EXPENDITURES

CHANGE IN REVENUES 66 382.2 66 3072 66 307.2

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 General Fund

1005 GF/Program Receipts 162.1 137.7 162.1 162.1 162.1 162.1
1006 GF/MHTIA

Other
TOTAL 162 1 137.7 162 1 162.1 162 1 162.1

Estimate of any current year (FY 95) coat: i 00

POSITIONS
FULL-TIME 1 1 1 1 1 1
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

SB 130 extends the Board of Marine Pilots to June 30. 1999 and make other amendments to the marine pilot act. AS

08 62. The costs and anticipated revenue shown above are included in the division's FY 96 operating budget request. A
ono time increment in the operating budget is reflected in the FY 97 column abovj Fees would havo to to reviewed prior
to the next renewal in FY 97 to ensuro full costs of the program are covered by licensing foes. New fund i are not required
to implement this bill.

Prepared by: Jennifer Stnckler Admin Officer Phone: 465-2144
Division; Occupational licensing Date: 3/16/9*
Approved by Commissioner Willinm L. Hensleyjiif! Date:
Agency Commerce and Economic lopment
PREPARER TO PROVIDE Al 'S LEGISLATIVE OFFICE
For further dist atrve Office
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