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S E N A T O R  L O R E N  L E M A N  N o r t h w c B t  A n c h o r n g o

716W4thAve. Suite 520. Anchomge.AK 99501 (907)258-8189 Sett ion: Stale Capital, Juneau, AK 99801 (907)465-2095

February 19,1996

Attorney General Bruce Botelho 
Department of Law 
PO Box 110300 
Juneau, AK 99801

Re: Tide and Submerged Lands and N avigable Water O versight Hearing 

Dear Attorney General Botelho:

Alaska w as granted title to all tide and subm erged lands at statehood and the 
right to m anage its w aters. S ince sta teh o o d , h o w ev er , w e have seen  
nu m erou s attacks on the state's o w n ersh ip  and m an agem en t rights, 
including differing interpretations o f state constitutional authorities. Because 
of the im portance o f these issues, the Senate Resources C om m ittee w ill held  
an oversight hearing to exam ine the State's policies and programs directed at 
protecting the State and public interests.

The hearing w ill be held on  February 28, 1996 at 3:30 PM in the Butrovich  
Room. W e request that your departm ent be prepared to brief the legislature  
on:

1. Background inform ation regarding the state’s subm erged land 
waters jurisdiction and ow nership authorities and responsibilities 
that are founded in statute and the constitution.

2. Procedures involved  in asserting state title and m anagem ent of 
navigable waters and tide subm erged lands.

3. Describe existing jurisdictional and ow nership conflicts involving  
tide and subm erged lands and navigable waters and your departm ent’s 
role in addressing these conflicts.

4. N avigable waters access concerns.

5. The status of existing related litigation.

6. Your department's policies, priorities and programs related to the 
m anagem ent, jurisdiction and ow nersh ip  of navigable waters and tide 
and subm erged lands.



7. Problems your agency lias experienced due to the shutdow n of the 
navigability section.

8. H ow  state actions relate to federal reserved water rights and 
potential im plications.

9. A gency recom m endations.

We w ould  appreciate your participation so  w e can address adm inistration, 
agency and legislative policy issues. The oversight hearing will  undoubtedly  
require som e in-depth d iscu ssion s so w e w ould  appreciate your having  
experienced and technical staff available. We have scheduled primarily listen  
only teleconferencing w hich will  a llow  for technical staff to be on-line to 
answ er specific questions if travel to the hearing is not possible or feasible. 
Please advise which stations you w ant on teleconference.

The agencies participating in this hearing will be the Departm ent o f l.aw . 
Departm ent of Natural Resources, Departm ent o f Fish and Gam e and the 
Departm ent o f Transportation and Public Facilities. The hearing will  include 
10 m inute briefings by each agency follow ed by questions from the com m ittee  
mem bers. M em bers o f the Resources Com m ittee w ould be grateful for any 
advanced material which could be m ade available prior to the hearing.

Thank you for your assistance.

Senate R esources Com m ittee Chairman  

ak /ram
cc: C om m issioner Shively, DNR  
C om m issioner Rue, DF & G 
C om m issioner Perkins, DOT & PF
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' M E M O R A N D U M p ' s t .t c o ,^
DEPARTMENT OF NATURAL RESOURCES ^  *
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T O : John SMviJy, C ccunliilaw  DATE: Jirtuuy 12 ,1996

TELEPHONE NO .t 2W-8623

FROM : M»iy.VXu\aB^yJiuot'i r  S U B JE C T : BUdcJOjuli-Nrtao rivsn FY 71
butfga to support qul* UUe Udpdcn

All three iivcre crass or V£e tu i  ihc Canadian Border north of the Yukon River (sea map). Ail three 
liver* ire  noa-glaclal, smnll to medium ilzcd, rod lack major lakei to lugmcnr low flaw*, All threo 
ltavo been dotenofcoed In part to be navigible by tho BLM as put of land transfers to Dcyon Lul. and 
to ChaTVyinDc Native Corpondaa. Both tha Ehndlk arid Nation riven are tributaries to iho Yukon 
River and involve a part of the Yukon-Chari!# National Riven unit of thc National Park System. The 
Black River Is a tributary to the Porcupine Rrvcr ind Involve* a part of the Yukon Flats National 
Wlldlifa Rnfbge. Quiet title action was filed 1993 by tho Bate (Beached).

When we were preparing (he FY 97 budget foe tho Division, wc discussed with Joanne Grace (AO’i 
OIBcb) the likelihood of having to take luppoiting action of the sata’i  request for quiet title on 42 
mCea of the Nation Rtvar, 80 miles of thc K&ndik River, and 250 utiles of the Black River. At that 
tima, we could not toll when the federal conn would rule on ■ motion. We also explored the expected 
oorts of DNR to providt rapport to the AG for these three riven. W« alio considered potential 
finding arrangements wherein the depanmeni rjppcrt would comn from the AG la the fona of an 
R9A. PrclLwLuuy estimated ccrj for tho DNR arc b«tween 550K tod 575K. This Includes a 
combined AG DNR field rrfo to validate available hydro logic information and collect any 
supplemental Information ccaded as well as technical review of government documents provided the 
state doing the discovery procai. Field wodc requires helicopter support. We did not have a good 
read on when, or what tho fed m l court would rule ca tbc fodanti government's motion to dismiss. 
Therefore, nothing was included in the FY 91 budget for this Utigttion.

Joanne Grace alerted me early this week that the Ninth Circuit, In Ute December 1993, denied the 
federal government’* second motion for an appeal Thc federal government has 60 day* (about Mareb 
1996) to file la answ er on the stare's 1993 quiet title request on these three rivan. Accordingly, we 
should know the axwnt of any disagreement thc faderel governmcm has cn the entire 370 miles of 
river ownership. We do not opcct the federal government to agiee with thc stitn'a position, but we 
do expect that portions uf occ or mote ol the three river legu^uts will be considered to bo in state 
ownenhlp txeiusa navlgtbillty. Jcanuo also advised me that tbs AG did not want m cloud his FY- 
97 budget request with a USA for DNR suppore on this Udgitloo. Therefore, we wed to come up 
with 57 JK that limply Is not to the Division's FY-97 budget 1 hive discussed this with Matty 
Rutherford tod she suggested that a supplemental appropriation may be thc best wiy given where we 
we In the budge: process. Any prelimarj work don* this FY can be abioibcd without impacting other 
high priority work.
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A final IWml cotrn deiaiiuinwlnn on the upsuutn boundaries of (hoe flutu ilvcr segments bu > major 
rod significant impact on the stats cwnrohlp of t  substantial portion of ill tonsil to medium sited rivets 
In Interior, Southcentral, Southwestern, and Northwestern Alula. The BLM also determined that die 
Interconnected sloughs on die Blade River were navigable. A final court decision on thc interconnected 
slough issue his significant rcucwklo implications. As yon may recall, I was One of tha federal 
government axpert witnesses on the BLM beating on the KandDc River. Therefore, I Intend to work 
closely on the field dam collection and tho teerp rotation of tliese data as !r affects navigability. Wc have 
the potential to reduce da tool fiekl costs fa  two ways', use fire contract helicopttr support (if available), 
and thaic costs with tha federal government I have wked Joanne to contact Draco Landou In Justice to 
determlco wberhsr tfes Bats Sal da federal govemmeot can mutually collect data and setup a prOcrsJ that 
the state and federal govmunent can then suinully agree on tha factual data, relating to ific*tn profiles, 
hydrology, waterthed charactexlnlca. etc. I sm raking a similar contact with Debrah Williams.

Accordingly, 16troogly iccnmciend that we tequnt $75X fending for llui Division of Mining and Wales 
Mjoagement for 1Y-97. ,

enclosures 03)

co: M. Rutherford
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Tho Black, Kandlk, and Nation R ive n  mo non glacial, small to medium sized, nnd link major 
lakes to augment low flows. All three hive been determined In pan to be navigable by the BLM 
as pan or land teantfon to Doyen Lid. and to Chalkyitrik Native Corporation. The State filed 
quiet title action In 1993.

When tho DMWM FY 97 budget was prepared, thc likelihood of having to take supporting 
action of the Slate's rcquasr for quiet tide on 42 mllci of thc Nation ttivcr, 80 miles of tho 
Kandlk River, und 230 mllca of the Black RJver, w u discussed with iho AO. At that time, it 
was not known wbco Ihe federal court would rule on a motion. The Director also explored tha 
expected costs fox DNR to provide support to tlie AO for there threa river*. Funding 
arrangements were considered whendn the department support would come from tho AO In thc 
formofanRSA. Preliminary estimated costs far thc DNR are 583JC This include} a combined 
AG/DNR field trip to validate available hydrologlc Information and collect any supplemental 
Information needed u  well u  technical review of government documents provided thc state 
during the discovery process, Held weak requires helicopter support.

il  is expected that tlie federal government will not agren w jth tha s ta te ’s position, but it is 
expected that portions of one or more of the three river segments will be considered to be In 
state Ownership because of navigability. The AO does not want to cloud FY 97 budget icquaat 
with a RSA for DNR support on this litigation. Therefore, DMWM requests a supplemental 
appropriation of S88K, Binding that la not In tie Dlvliion’s FY 97 budget,

A final federal court determination an the upstream boundaries o f these three river segments has 
a major and significant impact ozi the state ownership of a substantial portion of all small to 
medium fixed riven in thc Interior, Southcentral, Southwestern, and Northwestern Alaska. Thc 
BIM also determined that thc interconnected ilougha on thc Black River were navigable. A 
final court decision on the Interconnected alough issue has significant statewide Implications.

If not funded the AG would have to drop ihti ease due to lack aT relevant Information and date 
ccaded to pursue the rase to ensure a high probability of a fuvoreblc court decision. The State 
cannot take thc chance of losing this critical ease due to lack of supporting in fom iatio :. and d:> ta.
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Ju lo a  T llaston  
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Scan
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MAACr.

(0 0 7 ) 2 0 9  0 0 3 7  r AX 002-1884

M ack. KnnJik, Notion Rivera 
Nav P ro ject Coat E stim ate

Tho follow ing la a  de ta iled  breakdow n Of tfia sa'Jm atetJ c o a ts  for tho  rlvar racoons I M an go to
su p p o rt tha  Quiet title  litigation on th e  Block. Ksmiik, ond Nation Rivers. T h a is  c o i t i
Include personnel Umn for on# hydrologlet (though In raalhy m ors th a n  o n e  hydroioglst will 
worh o n  p a r ts  uf tho projoorj, navlgab8lry support, D irector aupport, adm in istra tion  n o a ta , 
he llcop to r su p p o rt, p er diem , and equ ipm ent coats.

P E R S O N N E L

~ hydro!ofllit
field prep , field lim a, 1 .5  m an-m onth*: # 1 0 ,6 0 0
rep o rt p r tp ,  A C  support, M  m an-m on th t: # 2 1 ,3 0 0

^nav ig ab ility  lu p p o r t, report rw a a re h , 1 .0  m arw non tha: # 0 ,1 1 0
-a d m in  aup p o rt, 0 .5  m jn -m o n th s: . # 2 .0 2 3
-D ira c to r  su p p o rt

flo ld  prep, flckJ tlm o, 0 .7 5  m srw nontha: # fl,0 2 B
litig a tio n  aupport, 0 7 0  m an-m onthst # 6 ,0 2 5

-T o ta l  P oraoonsl Co il* # 5 2 ,2 2 5

C O N T R A C T U A L
- h a l k o p u r  (Tundra or ERA Bell 20BL), a/yyojr 10 daysJ # 3 1 ,0 0 0
- v e h ld o  r tn ta l :  # 1 .0 0 0

7/14 V E t / P E R  D I E M
-approx 12 d a y i, K  airort torm rata and H Rold rata for 2 DM W M  staff; # 2 ,0 00

E Q U J P M E N  T
- purchase, rspslr. ato.i # 1,000

SUPPLIES

T O T A L  E S T I M A T E D  COST:

# 6 0 0

107 .725



'  MEMORANDUM
Department  o f  Natural Resources

State o f Alaska
Div. ^fMining&Watei  Mgint.

to Navigability Information & Data Users dat* June 30, 1995
and DNR Directors

TtUHIOfflNO 762-2573 

mmi Kroner Navigability Files

\ \  '  i* 'V
ntOM Jules Tilcstoft^AMAV ^

Director of Minim; and Water Management

This memo is to inform users o f navigability information and data users where file material can be obtained 
after wc shut the Navigability Section down as o f June 30, 1995 Files will be maintained by Division o f  
Mining and Water Management, Suite 800, Frontier Building, 3601 C Street, Anchorage The files contain 
the following

1 Historical information on thc past court actions that DNR has filed in federal court This includes 
Slopbucket Lake and Gulkana River files

2 Historical information gathered by DNP and BLM historians

3. Copies o f most BLM and State navigability determinations filed by quad sheets

4 Individual River files containi;: .; information on use, hydrology, and other river related research
material

5. Other litigation files such as Moose Creek in the Kantishna

These files will be kept in a secure location that can be accessed by DNR employees, other agencies and 
thc public for in building uses

Thc navigability maps contain the Quads with navigability overlays These are important for planning and 
other purposes Historical reports and other supporting information for present and past litigation arc kept 
in binders

Wc have also been asked to put together information so that each Division in DNR and other agencies can 
make their own navigability determinations I would suggest that they use thc information in DO #125 and 
the fact sheet titled “Ownership and Management o f Navigable and Public Water"



We suggest thc following guidelines that may be used by agencies or individuals

■ A water body that is obviously navigable would be a lake or stream with a size, shape, depth and
gradient that is capable o f floating at least 1000 pounds This would include rivers such as the 
Susitna, Kuskokwim, Copper, and Tanana, will also include rivers such as the Sixmilc, Placer and 
Resurrection For reference a 19 foot square stem canoe is rated by thc manufacturer to carry 1000 
pounds and a 13.5-foot Avon Adventure is rated by thc manufacturer to ca;ry 1700 pounds

■ Streams that arc obviously not navigable would be streams that have excessive gradients (generally
in excess o f fifty feet per mile) or insufficient flows to carry water borne traffic

■ Streams that fall between these extremes will have to be evaluated using thc guidelines in 
Department Order U125 and may require thc collection o f additional hydrological, historical, and 
physical characteristic data to support a navigability finding Once a determination is made the 
agency may want to run thc finding by thc Attorney General’s Office to ensure that they arc not 
setting precedence that thc State cannot defend or that may weaken the State’s claim to submerged 
lands These arc policy issues that thc Department will need to address

These guidelines do not cover many issues associated with ownership of inland submerged lands, 
such as, prior and current litigation, pre-statehood 
withdrawals and management agreements.

There arc three primary sources o f digital data containing 
information about thc navigability status o f Alaska’s' 
waterways A WordPerfect directory, (navrptj o f  navigability 
library sheets, a Foxpro database, [dailylog dbf], which tracts 
navigability inquiries and the states response to them; and a 
Foxpro database compilation o f different databases,
(watcrbod dbf], which includes navigability work done on 
Mental Heath Trust Land and some o f thc independent statewide work prior o f navigability adjudicators 
These source of information arc described in more detail below

WordPerfect Reports
A directory of WordPerfect files containing library sheets that summarize work done by thc state in recent 
years on specific waterbodies These documents were intended to be dynamic as they were continually being 
updated with new information by thc navigability staff Bi.cf notes as to the known physical characteristics, 
historical use, cor'emporary use, fisheries resources, and navigability determinations are included in these 
documents The aitenory is not comprehensive o f all navigability v xirk done in Alaska, but it docs provide 
a valuable overview of thc waterbodies contained therein

Acccrs to these reports arc on thc GIS network at /nclAvatcr/watcr/navrpt/ directory These reports arc 
indexed by one of six Hydrologic Unit Code (HUC) subregions within the state Thc first number in the file 
name corresponds to the number o f the hydrologic unit subregion where the waterbody is located A 
Hydrologic Unit Map can be obtained from thc Division of Mining and Water Management to idcntifv the 
HUC for the area o f interest The file naming convention is designed to eliminate confusion and potential

2g«lcoiiA.101

L HlIC C*uV>c»*U»»

—  HUC

Figure 1. File Naming 
C o n v e n t i o n



MEMORANDUM
TO: Frank Ruo

Commissioner
Department of Fish and Game

PREPARED BY:
TELEPHONE NO.:

Lance T rasky<^”~
Habitat and Restoration Division SUBJECT:

Kelly Hoplor^"
Sport Rsh Division

Doug Vlncent-langpwT 
Sport Rsh Olvision

Sport Rsh DIvlsion/RTS

Tina Cunnlnfc\ J  
Commissioners Offlco

Rooin W il l is ^
Habitat and Restoration Division

John Wnstlund. &  &
Wlldlifo Conservation Division

James Bradyrv^
Commercial Fisheries Management 
and Development Division

State of Alaska
DEPARTMENT OF RSH &. GAME 

DATE: Soptombor 14, 1995

FAX NO.: 267-2464-

267-2342-

Briefing on Navigability 
and Related Issues

You recently roceived a memo from Commissioner Shively announcing that the 
Alaska Department of Natural Resources (DNR) is suspending all work on 
navigability and that DNR is placing "responsibility" for determination of 
submerged ownership with tho appropriate state official having jurisdiction over 
a pending action where state approval or a permit is dependant upon state 
ownership (Attachment 1). Responsibility for dofending state ownership of 
tide and submerged lands and presumably the public's right to navigate state 
wators would ba asslgnod through an amendment to Department Ordor 125 
(Attachment 2}. This amendment has nor been dlstribjtod and may not bo 
prepared. Tho mamo states that DNR will mako their expertise on navigability 
standards available whoro ownership of submergod lards involves very 
important public policy and the issues in disputo have regional or stotowide



Frank Rue -  2  - Sep tem ber 14, 1995

Implications. DNR has not provided examples of threshold projects which 
would ro-involvo DNR In tho navigability Issue. Department staff have 
contoctod DNR but havo not beon ablo to find out moro about DNR's decision 
tc re-assign navigability and how this would work.
Department 3taff who work on navigation, public access, Instroam flow , and 
state and federal i83uos, aro concornod that DNR's action may jeopardise not 
only tho public's right to use navigable waters, but many other things as well. 
These concerns includo:
1. Detonation of responsibility bv permits - Undor DNR's proposal, tho 

responsibility for assorting stato ownership and navigability would be 
assigned to tho agency who issues a permit fo r that activity. For 
oxample, the Alaska Deportment o f Transportation and Public Facilities 
IDOT&PF) might oxort stato ownorship when DOT&PF wants to build a 
stoto road ucrcss a navigable stream. Tho Alaska Department o f  Fish 
and Gama (ADF&G) is Interested in maintaining public access to and usa 
o f navigable waters by watercraft and aircraft for hunting, fishing, and 
accoss to hunting and fishing areas. Those activities do not require any 
type of permit from a stoto agency. ADF&G permits only apply to fish 
habitat and spocial areas. DNR's memo does not indicate that any 
responsibility for determining navigability would be assigned to ADF&G. 
Under tho permit concopt, no state agency would have the responsibility 
for asserting navigability fo r access to or use o f fish and wildlife. It is 
not clear how permitting relates to navigability or sta’ e ownership, o r 
how tho public's broad Intorost in navigability as it applies to access fo r  
hunting, fishing, subsistonco, or other rocroational activities will receive 
much consideration under this system. Failure to assert navigability fo r  
fish and wildlife accoss and harvest may result in the loss o f access to 
and ownership of literally hundreds o f miles o f  strooms and lakes.
Habitat protection and management o f  water allocation for fhh  and 
wildlifo resources and recreational needs may also bo jeopardized. 
Whatever procos3 tho state adopts for assorting navigability has to be 
comprehensive and protect all navigability interests.

2 . Disnnrsal o f  responsibility - Tho delegation o f  DNR's responsibility to 
othor agencies with no staff, no experience, llttlo interest, and no 
established procoss makes it unlikely that navigability will bo asserted 
consistently, if it is assorted at all. DOT&PF. DNR/Olvlslon o f Pin ing, 
DNR/Divislon o f Oil and Gas, otc., may assort ownership where there Is 
mineral potontiol, oil and gas potential or where stato highways cross
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3 tro a m s ; howovor, theso criteria apply to relatively fow  areas o f tho 
stoto. Because those agencies have no statutory responsibility to assort 
navigability fo r access to hunting and fishing, and no oxpertiso, It seoms 
unlikely that they will do this. Thera is evon a possibility that there may 
be navigability disputos between agonclos as thoro has been over the 
Russian Rlvor and ovor the ownership o f avulsod lands In Princo William 
Sound.

3 . Document flow - Thoro is a long-established procoss between tho Bureau 
o f Land Management (BUVI) and DNR and from DNR to other state 
agencies for distributing and roceiving comments on land transfers which 
affect navigation, Alaska Native Claims Settlement Act (ANCSA) Section 
17(b ) easements, etc. It is not clear how this will work under tho now 
DNR paradigm. If the responsible agency dons not receivo the document 
or does not rospond within deadlines, not only public access will bo lost, 
but some bad precedents may be sot. There is good reason for concern. 
There may bo as many as 2 ,5 0 0  land transfers from federal to private 
ownership this year, many Involving Alaska's estimated 1 4 ,0 0 0 ,0 0 0  
acres o f novlgablo wator bodies. Further, wo understand that duo to 
budget cuts, BLM is being asked to detormlno which of their duties could 
be contracted to private entities. Under the Indian Reorganization Act, 
several o f tho Nativo Corporations have submittod proposals to porform
a number o f BLM's current duties, including Native Allotment field 
verification surveys and surveys o f lands to be transferred to ANCSA 
corporations. Although there Is currently no move to have these same 
corporations Identify ANCSA 17(b) easements and navigable waters, the 
potential does exist. The state and federal task force that has been 
working to establish mutually acceptable criteria for quiet title action on 
navigable waters has stalled, so no relief can be oxpected from that 
process. It seems moro likely with both state and federal downsizing, 
and jettisoning o f statutory responsibilities, that there is a much greater 
chanco that very important land use decisions relating to navigability will 
fall through the cracks. To bo successful in this environment, the state 
will havo to assert navigability cloarly, consistently, and unoquivocally. 
BLM has olroody created numerous navigability probloms which wo 
thouQht DNR would roctlfy. BLM has doslgnatad some portions o f 
streams non-navlgablo and sections obovo and below navigable. Failure 
to bo businesslike and consistent In handling navigability assertions will 
invite more o f  the samo.

4, Statutory re s p o n s ib il it y  - Although It is not cloar whet DNR Intends to 
do, it seoms that DNR has a statutory and porhaps a constitutional
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mandate to assert the atoto's Intorest In navigable wators and tho 
ownership o f submerged lands. It Is not clear that DNR can legally 
assign its responsibilities to other agencies, oven If they agreed to 
accept them. This is akin to ADF&G assigning the subsistence issue to 
DNR to manage. Thero also is a question o f  what legal standing other 
stato agencies such as DOT&PF would have in asserting navigability. 
Failure to do a credible job In protecting state interests in navigability 
might also invito litigotion from users who feel that they may suffer 
substantial losses if tho stato fails to protect navigability. Moro 
detailed discussions of theso issues are attached for your reference 
(Attachment 3).

5 . Navinahilitv is tied to other stato.lnterests - There is a groat doal moro at 
stake than the public's right to use nnvigablo water bodies to harvest 
fish and wildlife or to access other p in / ’ -: lands and waters. For 
example, navigability includes state owr ership o f submerged lands, and 
oil 3nd gas and mineral rights. In regions such as tho coastal plain, the 
ownership o f mineral rights under rivers and lakes could mean billions o f 
dollars in rents and royalties. State ownership o f stream beds allows tho 
ADF&G more freedom to construct weirs and conduct other fish and 
wildlifo management activities without paying rent. The public also has 
a right to stand on the bed o f navigable waters below ordinary high 
water and harvest fish even if the adjacent uplands are privately owned 
or in a restrictivo federal ownership category. ANCSA 17(b) oasoments 
were created to allow public accoss to state lands and navigable waters. 
The state constitution provides for public accoss to navigable waters, 
even across private property. Tho department's legal and physical ability 
to protect fish and wildlifo habitat In anadromous streams, prevent 
blockagos in fish streams, and protect aquatic habitat in critical habitat 
areas and refugos is strongor in navigable streams than non-novigablo 
streams. Failure to assert navigability consistently will consequently 
affect many other state Interests.

ADF&G staff from the divisions o f Hobitot and Restoration, Sport Fish, 
Commercial Fisheries Management and Development, and Wildlife Conservation 
and the Commissioner's Office feel thoro is so much at stake that you need to 
discuss this issue with Commissioner Shively at the earliest possible date. 
Becauso DNR's actions affect other state agencies, and a wide variety o f 
constituents including sportsmen, subsistence users, minors, oil and gas lease 
holders, this is an issuo which should bo dlscussod at tho cabinet iovel If ONR 
can't satisfy this vital function. Tho most doslrable outcome would be for DNR 
to continuo to bo tho stoto's load on navigability, and to rigorously dofond all o f



Frank Ruo - 5 - SGptombor 14, 1995

tho state's Interests In navigability and ownership o f submerged lands. The 
department is ready and willing to provide substantial assistance to DNR and 
the Attorney General's Office whero fish and wildlife interests are related to 
navigability, as wo have In tho past.
If DNR can not meet their statutory responsibilities, an alternate process needs 
to bo established whoroby tho department can be confident that ADF&G can 
do a credible job protecting navlgability-rolated fish and wildlife Interests. This 
will require at a minimum: 1) establishing whether DNR will continue to 
receive and distribute BLM documents or if ADF&G will have to establish its 
own relationship with BLM and other state agencies such as the Department of 
Law: 2) if there is a dispute with BLM over navigability, will DNR become 
Involved or will ADF&G and the Attornoy General's office have to bo prepared 
to perform all of DNR functions; and 3) if disputes over navigability arise 
between state agencies, who resolves them? DNR will also have to train staff 
from other agencies to handle navigability Issues. There will also have to be a 
clear division of responsibilities for asserting navigability between state 
agencies, and control oversight, otherwlso this will not work. Other questions 
will probably bocomo evident as we get further into this function.

Please let us know how you wish to proceed.

Attachments

cc: Janat Kowalski
Kevin Delaney 
Wayne Regelln 
Doug McBride 
Karl Schneider 
Bob Schroodor 
Paul Larson 
John Hilslnger 
Tom Kron 
Rob Eosworth 
Bob Clasby 
Mike Mills
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D E P A R T M E N T  O F  N A T U R A E  R E S O U R C E S

OFFICE OFTHE COMMISSIONER

July 26. 1995

/
T O N Y  K N O W L E S ,  G O V E R N O R

0  400 WILLOUGHBY AVENUE 
JUNEAU, ALASKA 90001-1700 
PHONE (907) *05-2400 
FAX: (007] 405-3080

3601C STREET! SUITE 1210 
ANCHORAGE ALASKA 90503-5021 
PHONE (907)762-2403 
FAX: (907)502-4071

Addressees Below

T he enclosed memo sum m arizes the availability  and location  o f  inform ation and  prov ides suggested guidance for c rite ria  used 
to determ ine ow nership of subm erged in land w aters o f  Alaska. W ith  the e lim ination  o f  the departm ent budget for 
navigability assertions, all w ork on a  system atic stream  o r w aterbody ow nership  p rogram  has been suspended.

I t is recognized that there will be specific situations w here d isputed ow nership  o f  subm erged  land involve very im portant 
public p o licy  and the issues in d ispu te  have regional o r  statew ide im plications. W hen this situation appears to ex is t, we can 
make o u r technical expertise on navigability  standards available. T hese instances, because o f  the zero budget, must be 
coatined to challenges to state ow nership  by a federal o r  p rivate  interest w here there  is a  real potenual for the w aterbody 
in  question to be declared navigable.

W e are preparing  a su r ilem ent to D epartm ent O rder N o. 125 that places responsib ility  fo r determ ination o f  subm erged  
ow nership w ith  die appropriate sta te  official having ju risd ic tio n  over a pending action  w here a state approval o r  perm it is 
dependant upon state ow nership. F o r exam ple, the d iv ision  o f  oil and gas w ill m ake any  necessary determ inations associated 
w ith  an up land  lease and the d iv ision  o f  lands w ould  take sim ilar action in  response to rem oval o f  gravel from  sources 
dei'mcd as subm erged lands o r fo r access to p u b lic  lands involves stream  crossings w h ere  a land  use authorization is  required. 
T his d iv ision  w ill make the necessary decision associated w ith  m ining claim s. O ther state entities, such as the D epartm ent 
o f  T ransportation  and  Public F a u litie s  fo r ro ad  and a irp o rt projects involving subm erged  lands under inland w aters  wfil be 
responsible for making and supporting  ow nem hip issues. T h is  decentralization o f  the responsibility  for asserting  iaiand 
subm erged land ow nership makes it very  im portan t that the A ttorney G en era l's  O ffice be consulted w hen there is a  possibility  
that an assertion  o r acceptance o f  a  federal agency determ ination  o f  ow nership  may adversely  damage the s a l e ’s longnerm  
capability to  achieve successful qu ite  title action  in  federal court.

Enclosed fo r  you inform ation is a  current copy  o f  D epartm ent O rder N o. 125 and  a fact sheet titled "O w nership and 
M anagem ent of Navigubie and Pub lic  W ater. * P lease d istrib u te  this inform ation to those w ith in  your organization that w ill 
have the basic  responsibility fo r an d /o r are in terested  in  navigability  determ inations.

Enclosures (I)



POLICIES AND PROCEDURES ON OWNERSHIP 
AND

MANAGEMENT OF NAVIGABLE AND PUBLIC WATERS

Department Order 125, Revision No. 5

WATERS

The Fiscal Year 1996 department budget contains no funding to continue centralized determinations to 
resolve existing or prospective disputes about State ownerships of inland water bodies. Accordingly, the 
navigability staff has been disbanded and technical advice on thc application of the criteria described in 
Department Order 125, Revision No. 4 is no longer routinely available. The purpose of this Revision 
(No. 5) is to establish clear guidance for the department for implementing new or revised determinations 
of the ownership of the beds of navigable inland waters in Alaska under the new decentralized 
responsibilities for making these determinations. Revision No. 5 Is an addendum to Revision No. 4, it 
does not suspend, modify, or revck Revision No. 4 dated November 22, 1994.

It is die policy of the depaiuitem that each director shall have the responsibility and authority to make a 
tide navigability determination for applications or requests to use state resources involving shorelands* 
diat appear to be navigable for tide purposes, but not yet found navigable by die State, or Bureau of Land 
Management, or federal court. In implementing this decentralized responsibility each director shall:

1. Use die navigability tnforraarion contained in the Division 'T Mining and Water Management 
data base to determine whether thc application involves a water body for which a navigability 
determination already exists. These data automated bases (Word Perfect - /navrpt, and Foxpro - 
/dailyiog.dtf and - /waterbody.dtf) includes known BLM and Department of the Interior decisions and 
federal court decisions about specific water bodies as well and thc list o f those water bodies contained 
in a notice to thc federal government of intent to file for quite tide action in federal court. In addition 
to this electronic data base, the division has hard copy files with maps and other pertinent information 
on a water body by water body basis.

2. Use information provided by an applicant requesting use of shoreland or resources showing 
that the waterbody in question meets thc criteria established by Department Order 125, Provision No. 4 
when data in the Division of Mining and Water Management files are deemed inconclusive.

3. In Ihe event tliat existing data, or data supplied by the applicant, are deemed inconclusive, 
determine whether the application involves a water body that meets the BLM cadastral survey standard 
for meandering the shoreline as an Initial guide on whether the waterbody in question is likely to be 
considered navigable at some future date, or is a water body that clearly does not meet the criteria 
described in Revision No. 4 and therefore is shoreland not in State ownership.

4. In the absence of sufficient information to determine thc State ownership of shoreland 
associated with a specific waterbody, all action regarding an application for use or dlsposidon of the 
shorelands In question shall be suspended and fhe applicant notified that no further acuon will be taken 
because there is substantial uncertainly on wlicther the State actually owns the shoreland. The applicant
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should be provided a copy of Department Order 125 and informed of tlie navlgabllltv files in the Division 
of Mining and Water Management and that these files are available to the public. The applicant should 
also be told the type and extent of information that will be necessary for the department to resume 
processing their application and that this information can be developed by the app licant at their own 
expense or simply wait until such time as there funds and qualified staff may be available to answer thc 
legal ownership issues associated with the specific application.

5. Tlie division director making the decision Is also responsible for updating the existing 
waterbody file in the Division of Mining and Water Management with thc decision of thc director on 
whether the shoreland Is or is not deemed navigable together with any supplemental information 
developed by thc appropriate division used to support the director's decision.

6. Questions concerning possible logal ramifications about a pending navigability decision by a 
division director should be directed to Ms. Joanne Grace. Anchorage Office of the Attorney General, 
phone 269-5235, FAX 279-2834.

7. In the event there is a dispute between the State and the federal government or private panics, 
tha responsible division director shall consult with the Director Division of Mining and Water 
Management to develop a position paper for Commissioner action. The paper will focus on three matters 
that bear on a Commissioner decision about whether technical and budgetary resources should be 
committed to resolving thc dispute:

a. Does the dispute involve substantive issues having statewide or regional application?

b. Wliat level of information will be required to support State ownership, how long will it take
to develop that information, and what arc the estimated costs and staff time needed to assemble and 
analyze this information?

c. Is there a realistic chance that the State will prevail in federal court if supplemental information 
and technical staff commitment by the department are made?

This Revision also provides guidance on Interim management of state-owned lands and waters associated 
with navigable waters. This inierim guidance is patterned after the recent Alaska Supreme Court decision 
No. 4236 dated August 7,1995 (Totcmoff v. State of Alaska) which on pages 12-31 discusses the court's 
position about the extent of jurisdiction of thc federal government over navigable waters and reserved 
water rights in Alaska. The court's opinion (attached) expressly addresses the issue of management of 
fish and game resources within the context of the Alaska National Interest Lands Conservation Act 
provisions dealing with subsistence uses. However, the overall the principal that thc federal navigation 
servitude or reserved water right provides the federal govemmem no management aiuhority other tlian 
for navigation or against future water appropriations and is deemed appropriate for other overall resource 
uses of navigable waters for purposes other than subsistence, (e.g. mining, gravel sales, commercial 
guiding, and recreation use). This principal will be followed in department decisions for ail resource uses 
associated with navigable waters in Alaska. Please consult with Joanne Grace on this matter when you 
have a concern about the legal implications of o pending decision by thc department.



8. Distribution of navigability suite and federal findings, assertions, and court action 

(To reflect tlie December 19, 1995 meeting decision)

' l . AS 38.05.965.(19) defines this term bj follows: "shorellnd, means land belonging to the state which is covered 
by nuciidal water tliar is navigable under the laws of the United Stare* up to ordinary high w ater mark as modified 
by accretion, erosion, or reliction.*



J A M - l t r e o  m u  i u * u w
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Summary:
• Backlog -  1,300 applications Involving 

adjudication o f a water right.

• Keep all Temporary Water Permit
applications current.

Available staff in water adjudication 
ere 7.5 positions funded to issue 
water authorizations.

Temporarily shift one funded 
position from the Alaska Hydro 
S um y to water authorization.

I f  needed, w ill assign all water use 
authorization work in backlog 
Involving m ining (0 mining. 
(Continue work by Hydro Survey 
associated w ith mining at Illinois 
Creek and A I.)

November 1996. identify and have policy, 
regulatory, and legislative amendments 
concepts that avoid ftirure backlogs and 
streamline the water allocation process under 
a reduced public funding scenario. This could 
include:

Establish a p riority date, uso and 
amount through filin g  with the State 
Recorders O ffice.

Retaining state responsibility for 
ins tie era Row, federal applications, 
large water resource projects, and 
large out-of-basin ware: use
decisions.

Entering ir*o  agreements to place 
certain water allocation 
responsibility w ith cities and
boroughs for water uses as pan o f 
local zoning and land use decisions. 
This would include the right to 
collect fees to defray local

administrative costs.

Applicant notifies all senior water 
users potentially impacted and 
provides professional assessment o f 
tho effect o f the proposed use on 
those senior users.

Disputes between water users would 
bo handled at tlie level having thc 
primary responsibility for the 
disputed water allocation. (An 
alternative would be for disputes to 
be resolved by the courts.)

January I, 1997 now existing bicklog o f 
water right applications eliminated and all 
Temporary Water Permits current. Backlog 
eliminated by working from the oldest to the 
youngest application. By January 1, 1997 
there w ill b« a now backlog o f 200 to 300 
estimated new applications filed after January 
I. 1996.

July 1, 1997 all water use authorizations are 
Current.

During the priority effort to eliminate the 
backlog, other technical services and file 
maintenance w ill be set aside when not 
essential to TWP proceuing and backlog 
elim ination. These Include: permit and/or 
certificate amendments for the point o f uke, 
updates for none and address changes, 
changes a  previously authorized water use or 
amounts, perse;tally providing case file 
intormotion, working on a case other than by 
date o f filing , and pre-application technical 
assistance. Pending resolution o f litigation in 
federal court (Katie John) work on pending 
and any new instream flow applications 
involving federal land and federal water rights 
w ill bo postponed.

£ / l/£ L  6
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Sum m ary  o f  K a y  E lem en ts  o f  the W a ie r t ’ 5« ACt and R eg u la tion *

Perceptions to be C onfirm ed  o r 
Revised:

Water in Alaska Is not In short supply except 
for a few urban areas and pans o f the North 
Slope.

• There ia no significant public, user group, or 
industry support for the water management 
program in its present form.

• The water management program should be 
revised to reQect local nnd individual 
responsibility for the establishment o f water 
uses and allocations that are im plicit In 
approved local land use plans, zoning, planing 
decisions, or traasportati''n facilities and 
utility systems programs with opportunity for 
fu ll public involvement.

• The annual administrative fee is onerous.

• Fees based on the amount o f water used, or in 
the absence o f metering, lha amount o f water 
approved for use are onerous.

• Budgets and technical staiUng for tha water 
management w ill continue to decline.

O ptions for n C o m p reh en s iv e  State 
W a te r  M a n a g e m e n t  S tra teg y  in 
A laska:

The following options have been developed 
on the basts o f input from division staff. In addition, 
these were discussed inform ally with several 
individuals knowledgeable about the water allocation 
process in Alaska. In general, the existing water 
allocation process does not appear to be either 
beneficial or detrimental when there are r.o ocher 
conflicting water uses. There is general concern about 
assuring domestic water use priority. There ts general 
concern about how to best assure the public crust aspect 
o f water under the Star* Constitution.

D#e*mt>*r 1995

Option 1. Do not m odify the existing process 
with priority remaining with preventing ftmue 
backlogs.

Jmpocr. Not effective when considering long­
term declining state budgets nnd employees, so ft 
morale, and public/customer expectation*. Thc water 
element o f thc DNR budget continues to be an annual 
•^justification" o f a constantly reducing fiscal and staff 
capabilities making effective backlog elimination 
d ifficu lt This option is viable only with significant 
public support that the existing system Is worth the
results now and in the ftihirc. .

hcconm tndalion; Not prudent without 
significant support for the existing process.

Option 2. Eliminate backlog, Identify areas 
where regulations or lew can be revised to streamline 
tho allocation process, where appropriate place costa o f 
water allocations with die direct beneficiaries and water 
permit holders. Shift certain water allocation decisions 
to local government as pait o f local land nso planning 
or zoning decisions under their jurisdiction, retain 
oversight and allocation decisions fo r new very large 
water allocations, large out-of-basin diversions, and 
instream flow  reservations.

The basic elements o f this option arc;

. Identify types o f use and amounts o f warer 
end localities where water applications arr 
deemed to be automatically tpproved when • 
filin g  and notification steps completed. A 
presumption o f public Interest and no ldverse 
impacts to senior water users and those 
elements that m utt be eontidtred under AS 
<6.1 S when the proposed water use Is in 
conjunction whh an approved local, state, or 
federal Und use plan unless there arc 
objections deemed to have merit as a result o f 
the notifications. This presumption would nos 
apply to an Instrcam flow  reservation since 
this is a complex and frequently controversial 
Iraua o f state or region wide importance. 
Processing federal water right and iniueara 
flow  reservation applications Involving 
federal land w ill be suspended pending thc 
resolution o f litigation associated with the

2
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Katie John cate. (A process question ii 
whether a piece o f paper Is Issued or mar tha 
filing with the Recorders Office and notauon

to the official DNR land records is the only 
documentation necessary.)

Other water allocations w ill become effective 
concurrently w ith state, local, and federal 
permits at the conclusion of public 
Involvement process when a new use requites 
a new or revision land use plan, coastal rrno 
consistency review, state best interest finding 
for another disposal action. National 
Environmental Policy Act compliance 
evaluations, etc.

• Require flting water right applications and 
temporary water use permits with tha 
Recorders Office rather than the division. 
The filing  fee must be sufficient fcr both the 
Recorders Office and for notauon to the DNR 
land records. (This filin g  w ill esabllsb the 
priority date, the use, and amount o f w sxr in 
the same manner r j  docs an application now 
filed with the Division o f M ining and Water 
Management. Actual water rig ia  are not 
established until the Identified amount o f 
w strf It in ftill use.)

• The applicant provides tiifar a professional 
assessment o f thc expected impact o f the 
proposed water use on senior water users o f 
record in the affected p u t o f the waunhed or 
groundweer basin or references the local land 
use or toning decision that providid for the 
development (agriculture; domestic, business, 
recreation, etc.) that is the basis for the water 
use

• Require the applicant to publish in • 
newspaper o f general circulation ia tho area o f
the proposed use and to n a if local 
government, and ADFO. ADEC. Applicant ts 
also responsible for certified notification of 
senior water tu rn  o f record likely to be 
Impacted by (he pioportd water use. 
Dttermimnon o f senior water right holders 
and any pending applications hiving a date

earlier than the applicant would be based on 
the official DNR land records. (Tho present 
process does not require a newspapar notice, 
unluo tho proposed amount o f water to be 
used is larger than 5,000 gallons per day. A 
process for resolving any disputes or protests 
needs to bo developed. This could be court o f 
competent jurisdiction, a state entity, local 
government, a water master or some 
combination o f these according to specific 
issues and the public interest. Disputes are 
now handled within the Division o f M ining 
and Water Management, with an appeal to the 
Commissioner, and finally a court o f 
competent jurisdiction.)

Require all water permit applicants and water 
pennic holders to keep addresses cut tent in the 
official DNR land record system. Fees for 
amending the official records w ill be required. 
(This is currently done in the Division o f 
Mining and W are Management as pan o f Its 
routine duties.)

The department should enter into cooperative 
agreements w ith local governments that place 
the overall responsibility for the determination 
of public intetest is part o f local zoning and 
land use planning suthoriti**. Tha 
cooperative agreement can provide that the 
local entity can charge reasonable fees to 
conduct the evaluations and issue the 
appropriate water uie authorization.

Revise the Water Use Act and tegulanons as 
n re m u y  to accomplish streamlining th* 
process.

Outreach and consensus building can b* doc*
by:

I. Reactivating thc A lu la  
Water Resources Board w ith a 
narrowly defined mission o f 
reducing the time and effort spent 
while maintaining the overarching 
public ownership theme o f “ public 
interest**

3
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2. DNR, ADEC. ADFQ 
conducting workshops to obtain 
public input tod build consensus on

items that can be done to improve 
efficiency.

3. Prepare program and 
present to the Legislature as part o f 
the FY 9? budget

• •
Impost-. Assures that the regulations and/or 

revisions In law are consistent with public need to have 
some form o f a warer allocation program end If so, who 
pays. This option w ill also require a level o f Rinding 
for water right adjudication at about the current It'-el 
until the backlog is reduced to instream flow 
applications and federal water uses. Public outreach 
also requires a commitment o f division time and 
funding for meetings, follow  up summaries o f the 
progress/decisions made and/or pending. The “ water 
board*' has the advantage o f emphasising tha user and 
public In te rn : aspect o f the rafter than the regulator.

RieonmtAdaiion. Use agency workshop for 
octrtach aincc there w ill be policy and budgetary 
considerations that w ill strongly influence the final 
recommendations contained In the November 1996 
report

Option 3. Treat water allocation, except for 
very Urge new water uses and Temporary Weirr Use 
permits as an unfunded mandate Shift all available 
capabilities to processing (he backlog with poorsTv 
given to those having highest potential to create sate 
and local employment and/or revenue. Notify ah 
others that iheir applicants w ill be processed ta the 
extent fun dag is available wnfa priority given to the 
oldest date o f filing . This would rugger, a n U tm ly 
stable budget for the water allocation p ro p ra  for thc 
next yeer while the backlog it  b ia g  eliminated. Based 
oa the part two budget yean and tha rtcommrodaticns 
o f the State Long Rang* Financial Ptisacg 
Commission report CloJtnp tM Fiscal Gap. tn 
assumption that were w ill be scable bce.gr: does not 
teem realistic.

Imped Continues lo c j-ttrm  uacotasty oc 
tha proper role o f protecting the pub Ik  b n rts t and

public trust In the transfer of water to restricted 
use/ownership.

Facommtndatlon: Not prudent

Option d. Repeal the Water Use Act and 
substitute a riparian ownership system (eastern water 
law concept vs. the present western beneficial use-fint 
in tima concept).

Impact S te  up controversy without a solution 
that protects the public interest where edjacent land is 
in private or federal ownership. Provides fedcni 
agencies additional power to assert management 
authority over navigable water; and strengthens the 
arguments about this management becoming a veto o f 
any Und and resource use or state owned submerged 
Und.

FneommtrnLuo-«. Not recommended at this 
time, but it is a potential outcome o f the public 
Involvement process and w ill be evaluated In the 
November 1996 report.

Option 5. Repeal the Water Use A a  end 
subrtnre  a sycea o f w ire : courts to resolve any 
conflict This works when all available water has beem 
appropriated (or over appropriated) in states such as 
Colorado. Dispute resolution is handled by U w ym  
and the court* and is very etpensfve. A t pm eot th* 
majortry o f the water allocation work In Colorado 
involves propcsgis to chasgo tho use o f prior 
appropriations and the complex arrangement! that must 
be me: to tnarnxa intestate voter Cow commitments. 
Colorado also has a major effort to assert itate 
ownership end eonooi o f water as a direct result o f 
federal r served waitr issues and for endangered 
species.

Not recommended at this 
time, it  is > potential outcome o f the public 
involvement process and w fl] be evaluated tn the 
November I996repca
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Summary of Key Elements of the Water Uss Ac; and Regulations December 1993

Im p o r ta n t  Aspects o f the  W a te r  Use Act (AS 46.15; an d  
Regulations ( I I  AAC 05)

Water U$e Act:

Water Is reserved to thc people. Wherever 
occurring in a natural cate, the water it reserved to tha 
people for common use and is subject lo appropriation 
and beneficial use and to reservation of insjeam Tows 
end levels c f water [1966. 1980],

Senior rights have priority over junior rights. 
When there are competing applications and imuucicm 
water, priority Is given first to public water supply and 
then to those uses that alone or in combinations with 
other foreseeable uses will constitute thc most 
beneficial use ('966].

A right to appropriate water can be acquired 
only as provided In this chapter. A right to the use of 
*o to either appropriated or unappropntted may not be 
acquired by adverse use or possession. This right can 
be obtained by:

> Frrc matins application to the ccmmiuieoeT
for a permit to appropriate water.

• Issue a certificate when a permit is granted
and the means of appropriation cctutnicrod.

DNR ib/iU determine and adjudicate nghti in 
the water .of the state, and its appropriation and 
distribution [1966]. The issuance of a permit or 
cm lfiu te does no: gotnntrs that a ctruss volume, 
quality, anoita pressure, or cost

The commissioner shall propate a notice 
containing the location and extent of tha proposed 
appropriation, the name and address of the applicant, 
and other information the commisiicnar considers 
panioeou Written objections may be filed wiih the 
director within 13 days of publication oe service of 
notice. Objections rr.au intiude the name and address 
of tha objector and any facts tending to show the rights 
of tha objector or the public interest thr. would be 
adversely impacted by the appropriation. Tbc applicant 
pays fcr publication Li a newspaper. Ncoca reus: be 
served perv tally or by certified mall to ail who DNR's 
records show may be affected and tha ADFG and

ADEC.
Notice may be served on any governmental 

aEcncy. political subdivision, or person.

The commissioner shall exercise all those 
powers and do all those acts necessary to carry out thc 
provisions and objectives of this chapter. The 
commluionir nay enter into contractual agreements 
necessary to cony out the provisions of this chapter 
including:

• Agreements with federal, state, and local 
agencies

• Apply, accept, administer, and expend grants, 
gifts and lows tram tha federal government 
and any other public or private source.

• Establish a divlslcr, of water
• Designate types of eppropriatioos that are

exempt from notice and objections.
• Simplify procedures for ruling on

applications.

The commissioner shall adopt procedural and 
substxanvt regulations to carry out tho provisions of 
this chapter, including:

• Comide? therespcnsibilitiasoftbe ADEC and
ADFG under AS 16.

Keep a publie record of . applications for 
permits and ccrntteates and other documents 
filed in tie commissioner's office

• Record all permits and certificates and
amendments and orders affecting water and 
thc name of tht applicant or appropriator.

Cooperate with, aitisL advise, and coordinate 
plana with fed# re-. sure, um) local agencies m 
miners relating to tiro appropriation, use. 
ceasarvatioa, quality, disposal, or control o f 
waiexs and activities related lo water.
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Sum m a ry  o f  K e y  C lem ents o f  ih e  W ate r Use A ct m i l R egu la tion s

Prescriba ihe form nnd contcnu of thc 
explication and thc procedure for tiling an 
application to appropriate water.

• Prescribe fees or service charges for any 
public service rendered.

• An application, permit, and/or certifitat* 
creates a right against a later approprtator, 
including a government agency.

Criteria for Issuance of a water permit include
a finding that:

• Senior rights will nos be unduly affocted.

• Means o f  diversion or construction arc 
adequate.

• Use of wa ter is beneficial.

• In thc public interest, perm its and 
Certificates tnty include terms, conditions,, 
restrictions, and limitations necessary to 
protect the rights o f c rn m  and the public 
Interest.)

Criteria for determining th : public interest
include:

• Benefit to thc applicant.

• Effect ofthe economic acavity resulting from 
she appropriation o f  water.

• Effect on fish and game resources and public 
recreational opportunities.

• Effect on public health

• Effect of less o f alterant uses of water with •  
reasonable time if  not precluded or hindered 
by the tpprvprtaticn

• Harm to other persons.

• Intent and ability o f the applicant to complete 
tha appropriation.

Decem be r 1 5 9 5

• Access tu navigable or public water.

Applications may be made sy an agency o< 
political subdivision, on agency of the federal 
government or a pc..«j for a reservation of sufficient 
water as a specified instream flow or level of water tt 
a ipeeifled point on a stream or b** ♦ of water, or m a 
specified part of a stream for the entire year or at 
specified times An " insurant" reservation may be for:

• Protection of flth and wildlife habitat, 
migration, and propagation.

t Recreation and park purposes.

• Navigation and transportation.

• Saniury and water quality purposes.

An “ instream" reservation application is 
approved v/han tho commissioner finds:

• Senior appmpriaiors arc not affected.

• The applicant has demonstrated a need.

• There is unappropriated water sufficient for 
the reservation.

• The appropriation is in the public inters;:. 

Regulations:

No water may be used in excess of 500 
gallons pe day for more than ten days c year without 
a permit (A single family home uses an estimated 500 
gallons of water a day.)

A S50 administrative sorvica Im  is required of 
ail »axr users having a permit or certificate, including 
tempomy water use iMboiiatfoaa. State agencies, 
domestic water users using le*s than 1 ,500  gallons of 
water per day, anyone using lesa than 500  gallons of 
witcr per day. and Inur Public water supply has 
prienty over other uses. Inttraam reservations for c 
public bcr.ef;: are exempt.
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Summary of Key Elements ofthe Water Use Act and Repulsions Decem ber 10 9 5

Existing w ater rights by type:

Type Number Pticcm
ofFilet of Fite*

Small domestic users (less then 500 gpd) 13,106 79.1
Mining 810 4,8
Schools, businesses, churches, misc. 660 4.0
Public water supply 486 2.9
Recreation 421 2.5
F«rm and livestock 32’ 1.9
'“•erfood 187 1.1
Construction 133 .0.8
Oil and gas 111 0.6
Hydroelectric power generation 103 0.6
Hatcheries 89 0.5
Instream reserrniotu 78 0.5
Timber 45 0J
Bottled Water 27 0.2

Total 16,577 99.8

Note: Available records tndlcme that enjy slightly mote then 30% of th: total wettr used h  Alaska is itponed. Over 
the past five years, the percentage of small domestic users bis dropped to about 30% of tho tool number of new 
applications. In terms of the total amount of wzicr actually allocated; hydnselectric power -  90%. public wuer supply 
•  5%. aquaculture (hatcheries) -  3.9%. Domestic water for single famlly/multl-unit dwellings are not rtpontd. 
however, it is estimated that this accounts fo; 9 million gpo or less than 1 percent of the total authorised water allocated 
to A lu la . (Anchorage uses 23 million g?d and a hydroelectric project like Solomon Gulch uies over 50 million gpd.)
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3001 C Si/eat, Suita 600 
Anchortga. ALASKA 99603

_ .     P f'M t: 19071 209-6600
D E P A R T M E N T  O F N A T U R A L  R E S O U R C E S

D IVISION O F  M I N I N G  A N D  W A T E R  M A N A G E M E N T

TONY KNOWLES, GOVERN OH

January 3, 1996

Sam M cDowell 
336 t o t  23rd 
A nchorage, A laska 99503

Dear Sam :

This is in response to  y o u r telephone request o f  D ecem ber 2 1 ,1995  requesting thc current status o f  thc 
navigability program  and  potential changes in the water righ ts program managed by th* D ivision o f  
M ining and W ater M anagem ent. D epartm ent o f  Natural Resources.

TITLE NAYIOABIUTY

As you probably recall from  our discussions about the Russian River this past sum m er, the last 
Legislature deleted  a ll funding  for the T itle N avigability program  by D epartm ent o f  N atural R esources. 
Division o f  M ining and W ater M anagem ent. Accordingly, the  navigability program  w as suspended and 
thc technical s ta f f  w ho  had  been coordinating this wo^1* fo r the Stato were reassigned to  o ther funded 
work. Enclosure N o. 1 is a copy o f th e  inform ation provided the budget com m ittee on the navigability  
program  and die c.-pected effects i f  the program  w as term inated. 1 alerted Frank Rue, then D irector for 
thc D ivision o f  H ab ita t and  Restoration, A laska D epartm ent o f  Fish and G am e and requested an y  
assistance his o rgan isa tio n  and  support groups could provide. M y sta ff and I also  alerted o ther 
individuals and  o rgan iza tions that recently had been using the end products o f  the navigability  w ork.
The Legislature u ltim ate ly  determ ined that die T ide  N avigability  program  should  not be funded.

A m em o w as prepared  o n  June  30, 1995 (Enclosure No. 2 ) and sent to  navigability  inform ation and data 
u n  • explain ing how  and  w here the centralized navigability data base could be accessed.

On Ju ly  2 6 ,1 9 9 3  (E nclo su re  No. 1) inform ation about term ination o f  the T itle  N avigability  program  w as 
sent to  the heads o f  r a t e  and federal department* and to tho A FN. You w ill note that C om m issioner 
Shively specifically  o ffe red  the D epanm ent’s technical expertise on navigability  disputes involving very  
im portant public in terest ccneem s o f  regional o r statewide significance.

Subsequently, wo received  several calls from die A nchorage office o f  the A D FG  H abitat and R estoration 
section thet the DLM  w as a h iu t  to  declare the Russian RJver in federal ow nersh ip  u  a part o f  * pending
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application by CIRI for ocru.in federal lands adjoining the lower end of thc river. Shortly after the 
ADFG call, you called me to emphasize the importance of tho Russian River. At that time we also 
discussed how tho Department would respond to navigability issues when the Legislature had 
specifically terminated the program. Commissioner Shively agreed that tlie Russian River wa* n 
significant public resource with very important regional and statewide implications should BLM 
dctexmino the river to be non-navignblc. The Division participated in a joint /*DF(VDNR field 
inspection immediately thereafter. That field inspection resulted in a written report asserting that the 
Russian River was in state ownership because it was navigable. Later, wo received a second invitation 
from ADFG to have our senior hydrologist join in a raft trip down the Russian River. That Invitation 
waa declined on the basis that no meaningful new hydrologio information would bo collected i nd that the 
hydrologic records had .Jready been considered in our just finished assertion that thc river was 
navigablo.

On November 15,1995 (Enclosure No.4) Commissioner Rua wrote Commissionar Shively requesting a 
meeting. Thai meeting took place on December 20, 1955. In addition to the Director of the Division of 
Habitat and Restoration and me, the Director of Land and representatives of the Alaska Department of 
Transportation and Public Facilities and the Attorney Gentrai'c Office participated. A representative of 
the Department of the Interior was invited to bo an observer but did not attend due to the Federal 
Qovcmmcnt shutdown. Enclosure No. 5 is a copy of our discussion about tho specific issues raised by 
ADFG and navigability. As a result of thc meeting, It has been agreed that the Division of Land will 
request BLM to provide copies of all land transfer documents to the Anchorago Office of Habitat and 
Restoration, ADFG. Tho Division of Land also will develop a computer access system so that new 
navigability findings can be easily entered into the computer data bare. That system will be available to 
the public for access. The hard copy central files will continue to be kept in this Division. These points 
will be incorporated in thc final revision to Department Order No. 125. Each participant wis also 
requested to review the proposed revision to Department Order No. 125 and to provide any comments to 
me by mid January 1996.

In summary, the Attorney General will determine tha State's position about litigation of navigability 
issuos concerning ownership of lands beneath Inland waters. The Department will provide any required 
technical assistance needed to support the State's position in litigation. It is likely that any budge: 
rcouest for litigation and technical support will he coordinated with th« concerned stato agencies. In the 
meantime, wo ore prepared to respond to specific Issuos having imporunt navigability issues to the state. 
Tho technical evaluation and navigability report prepared by thc Division of Mining and Water 
Management for the Russian River is an example of how this works.

WATER ALLOCATION PROCESS

As state operating budgea and raffing are dow nsized to meet thc fundamental objective of balancing thc 
budget along thc lines presented in the report Closing ths Fiscal Cap by th* State Long Ranco Financial 
Planning Commission, many state expenditures and processes are being examined to seo if they are still 
necessary and, if so. are there ways to reduce costs and increase efficiency through statutory or 
regulatory change. Thc water allocation processes and fees associated with that program arc one of these 
state programs under review. It is our intention to enter into a public nurreach process to examine how 

. public trust responsibility can bo properly handled. At one end of thc spectrum are water rights 
jociated with In stream flows, large water projects and large out-of-basin water transfers tending tn he 

issues which the state should probably retain a Frimacy rote. At the other end of the spectrum are single-



fam ily  and multi-fam ily homes that are generally undertaken oniy after extensive public input on matters 

such as zoning, sewers and septic systems, platting, traffic, public services, schools and related public 

interest matters by local citizen and local, state and federal governmental entities The ftts associated 

with permit processing also w ill be evaluated to dcrermine whether they reasonably reflect costs to the 

state, and the proper level o f government tlint should be administering the water allocation program. For 

example, a borough or city and the Department can enter into an agreement tlial would transfer certain 

water allocation decisions to that local entity. Thar agreement could also include authority to collect 

reasonable fees to administer thc program from those now, and in tho fbiure, having certain water rights. 

Another option would be to develop a program sim ilar to raining claims in that a person wanting a water 

right must file  with the State Recorders Office certain informetion about the water use intended. The 

cost o f  entering the site specific information, notification o f  the public at large and senior water right 

holders potentially effected by thc water appropriation, professional evaluation o f tho ava ilab ility o f tho 

water source, could be the solo responsibility o f the applicant Record changes, such as change o f 

address, could also be accomplished through filin g  an appropriate document with thc State Recorders 

Office and updating die offic ia l State land records. Costs for these changes also could be thc sole 

responsibility o f  tlie water right holder.

It Is planned that a discussion package o f information be lv o ilib lo  prior to a series o f  workshops to 

explore foasiblo ways the public , local government and state agencies can develop partnerships that 

reduce the administrative costs while still protecting the Constitutionally guaranteed publio trust doctrine 

for waters o f  A la sk a ..

At this time, I envision that there w ill be an in itia l round o f  workshops in late January or early Februa^ 

1996. These wouid like ly  be held in Anchorage, Fairbanks, and Juneau with teleconference tie-ins. Tho 

workshop input w ill be the basis for developing a formal strategy that would be resubmitted for public 

review and comment during thc late summer. The overall analysis o f the water a ration process needs 

to be completed by November 1996 in order to the useful in Governor Knowles’ submissions to the 1997 

Legislature.

I have added you to our m ailing  list on thc water allocation process evaluation. Enclosure N o . i  is a 

prelim inary draft on tha concepts that we arc developing for thc workshops. W c  welcome any thoughts 

that you may have from a user’s perspective.

Sincerely,

:  * t
Julcs V . Tilcston 

Directorm

Jules V. Tilcston to Sam McDowell. January 3.1995. Page 3

cc: I .  V cnc lli (AD EC ), J. Kowalski (ADFG )



Division of Mining and Water Management March 15.1995
FY 96 -  Navigability Project ff 45 impacts with Zero budget

Tne following ate the impacts with deletion of the Navigability Project # 45 for FY 96.

1. No technical support will be available to determine, assert, or defend State ownership of 
submerged lands transferred to me State under the Alaska Statehood Act. This places at risk the 
ownership of millions

2. Technical suppori will be unavailable to the Attorney General about the three rivers 
(Kandik, Nation, and Black) prescudy in Federal court.

3. Technical support to file quite title action in Federal court on all navigable waters 
associated with tho Trans Alaska Pipeline System will be unavailable.

4. Cooperative efforts between the Department of the Interior and thc State to develop a 
Strategy that will significandy reduce the State and Federal litigation costs associated with water 
by water body action in Federal court will be suspended.

5. Technical support to determine whether a water body associated with a transportation 
project such as a road realignment, bridge, or airport extension, is or is not in State ownership 
will be unavailable.

6. Technical support to determine the ownership of sand and gravel or other loanable 
minerals such as gold placers situmed below ordinary nigh water will be unavailable.

7. Technical advise on the ownership of submerged lands i o commercial guiding operations 
using rivers and Jakes as a principal focus will be unavailable.

8. Follow up assertions o f Sta .rsnip of submerged lands in the Chugach National 
Forest as provided for in the Kaiella decision will be suspended.

9. Determinations of State ownership of submerged lands associated with the new block 
leasing oil and gas program will not be made.

10. Technical support will be unavailable to consider the ramifications of the pending 
declaration of the Secretary of thc Interior about Federal sovereignty over navigable waters for 
subsistence purposes.



TONY KNOWLES, GOVERNOR

400 WILLOUGHBY AVENUE 
JUNEAU, ALASKA 99B01-1796 
PHONE: (907) 4652406 
FAX: (907) 465-2492

February 14, 1996

Thc Honorable Rick Halford 
Chairman of Senate Finance Committee 
State Capitol, Room 508 
Juneau, AK 99801

Dear Senator Halford,

At thc Senate Finance Committee Overview of thc DNR budget three issues came up for which 
wc would like to provide you with addi’ional information. They arc:

1. Navigability - Current policy compared to what was proposed in thc FY96 budget. 

Attached is a memo from Jules Tilcston addressing this issue.

2. Parks funding history * General funds vs. Program receipts.

We have attached a table with graph showing thc FY86-FY97 funding history for thc Division 
of Parks. Tlie total funding request in FY97 is less than thc general funds for the program in 
FY86, yet wc have more park units and more visitors.

3. Land Status GIS automation project - status report.

This project is on schedule and should be 80% complete at the end of this fiscal year. There 
will be two more years of effort left to have this completed, when funded at thc Governor’s 
request level of $350.0. Attached is a write-up showing the status of this project.

I hope this additional information is helpful to you. If you have any further questions please 
feel free to contact me.

Sincerely,

/ f a c e

(  Nico Bus 
Acting Director

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

S U P P O R T  S E R V I C E S  DIVISION



Thc Honorable Rick Halford 

Chairman of Senate Finance Committee 

February 14, 1996 
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Attachments:
Memo Jules Tilcston February 7. 1996 
State Park GF funding history FY86-FY97 
Land Status GIS project status report

cc: Senator Steve Frank, Chairman I)NR Senate Finance Subcommittee
Representative Gene Theiriault, Chairman DNR House Finance Subcommittee
Members of DNR's House and Senate Finance Subcommittees
Commissioner John Shively
Deputy Commissioner Marty Rutherford
Director Jim Stratton
Director Jules Tilcston
Chief LRIS Rich McMahon



M E M O R A N D U M  S t  a t e  o f  A l a s k a
Dept, of Natural Resources Division o f Mining & Water Mgmt.

TO: Nico Bus

Acting Director Date: February 7 ,1996

Division of Support Seivices

From: ̂  Jules V. Tileston Subject: Navigability Program

Director

At Commissioner Shively's recent appearance on the department budget, supplemental information was 

requested on the navigability program as it existed in this Division until it was elim inated from the FY 96 

budget. The following describes the former program. Based on our experiences over the past year on 

hanaling important navigability issues having regional and statewide implications. I am  also outlining the 

concepts of a navigability program that is both in balance with realistic long-term budget expectations and 

assuring a continuing and timely ability to resolve and pursue federal court actions to quiet title for all 

ignificant issues impacting ultimate ownership and management of .esources associated with inland 

water bodies in Alaska.

Budget-FY96 submitted by the Knowles Administration for the navigatibility project:

Personnel Services: S122.5

Travel: $3.0

Contractual Services: $5.0

Supplies $2.0

Equipment: $0.0

TOTAL: S132.5 G enera l Funds

These FY 1996 funds were intended to:

1. Continue systematic assertions on and provide technical support in defense of the state's title to 

submerged lands that are held in trust by the federal government for the future Stato of Alaska. It 

Is estimated that there are over 14.000.000 acres of submerged lands associated with inland 

navigable waters and another 65 ,000,000 acres of coastal submerged lands.

2. Assemble and maintain a centralized factual and historical data base on the use, physical

characteristics and court decisions influencing ownership of and access to Alaskan water bodies.

3. W ork with federal agencies through pro-active partnerships and joint state-federal cooperative

management agreomonts to Identify navigable waters in A laska. This includes collecting and 

exchanging information and data between state ~nd federal land m anaging agencies. The 

primary objectives of this effort arc threefold; (a)'reach agreement on factual and historical data 

applicable to specific waterbodies, (b) reach agreement on which waterbodies clearly are or are 

not navigable, those v.aterbodies where the available data are inconclusive, and those 

waterbodies where the interpretation of the data are of a nature that only the federal court can 

resolve and. (c) reduce the necessity for water body by water body litigation. Sometimes, the 

interest of the federal and stato governments differ and the state must be prepared to timely

assert and fellow througn with appropriate action to pro’ret the public’s interest

£

Telephone: 269-8625 

Fax: 562-1384

4 During FY 95. the Navigability Project resulted in navigability determinations for airport 

improvement projects at Chisana, Kongn ignm ohk, and Kwigillingok to resolve ownership 

questions associated with airport improvements by the A laska Department of Transportation and



Public Facilities. Navigability determinations were made for potential gravel sources for roads, 

dikes, and power plant construction projects at the Kotsina, Scott, Sheridan, Makushin. 

Information was provided the A laska Department of Transportation and Public Facilities and the 

U.S. Coast Guard both for ownership and for tho type of boat traffic in support of highway bridge 

projects throughout tho statn,

5. Provide continued technical assistance to the orderly development of m ineral deposits located In 

inland waters. This included a detailed evaluation of available hydrologic and use Information and 

an aerial inspection of the watershed flov ing out of the recent addition to the Denali National Park 

and Preserve. This w as in direct response to an administrative appeal hearing held to collect 

currently available information about the prospective navigation condition of a stream at Kontishna 

where the ownership of the stream bed for tho purposes issuing a state mining permit. The 

administrative record was reviewed in anticipation of litigation being filed if the state did not issue 

the permit. In addition, the records were reviewed to validate previous navigatible assertions on 

parts of the bed of the Fortymile w ild and scenic river where federal agencies are attempting to 

extend federal jurisdiction to state ownerships expressly excluded from conservation systems 

created by ANILCA.

During FY 96, the Commissioner approved m inor reprogramming of funding in the Division to complete

several tasks to assure that the state’s interest in asserting ownership of inland navigable water bodies.
This inc luded :

1. Development of a policy allowing each slate entity to make navigability determinations when a 

permit, lease, or sale of public land or public projects, follow standard guidelines that currently 

applied to Alaska. The standards and criteria were distributed to state agencies and tu federal 

land managing agencies with a request for comment. Comments were recently received from the 

Alaska Department of Fish and Gam e and a final revision to the existing Department Order is 

underway.

2. Developed a standardized, user-friendly electronic format for easy input to the centralized 

navigability data base files in the division.

3. At the request of the A laska Department of Fish and Game, the division reviewed the hydrology 

and use information in the files associated with a pending transfer of the lower Russian River to 

private ownership. Based on this review and an onsite visit, a report asserting the Russian River 

was in state ownership because of its navigable condition was prepared and distributed. ADFG 

also identified a second river that the department should reexamine as a result of pending BLM 

land transfers in the Tyonek area.

4 Developed, in close coordination with the Attorney General’s office, a  strategy to collect

information needed to defend the stato’s assertion In federal court that the Kandik, Nation, and 

Black rivers are in stato ownership because they are navigable. This quiet title action was started 

several years ago and vigorously fought by the federal government as an issue that was not ripe 

for federal court action. The 9Th Circuit Court recently rejected that position and directed that 

quiet title action proceed. After discovery by the AG’s office, the division will provide a technical 

analysis of the information being used by the federal government. A field inspection will bo 

scheduled in late summer to validate hydrologic data that has broad application to a large number 

of non-glacial streams and small rivers in Interior. Southcentral, and Southwest Alaska. A 

preliminary inquiry has been made of the Department of the Interior to see if they would join in tho 

field examination to share costs and to share data. The primary objective is to collect hydrologic 

data for each of the disputed stream reaches in a manner that can bo stipulated in court as 

acceptable to both the state and tho federal governments.

Current status:

Navigability determinations ore routinely m ade as part of a land transfer from the federal government

These federal determinations oro made in order to keep track of acreage entitlements since if the state



already owns tho land under a water body (regardless of size) the acreage does not count against 

acreages specified in tho Alaska Statehood Act, tho A laska Nativo Claims Settlement Act, and other 

federal entitlements to the state. To date tho state has received title (either as Tentative Approval or 

Patent) to approximately 89 million acres; whereas, Alaskan Native Corporations have received 

approximately 30 million acres as Interim Conveyance or Patent. For those lands conveyed to the stato, 

the people of tho state own all lands and water The only question is "Do specific acreages count against 

entitlements?' For the remaining lands pending transfer to Nativo Corporations, we understand that BLM 

is applying the “Gulkana" standard in determining whether certain water bodies are or are not to be 

counted against a Corporation's entitlement. Most of the remaining acreages to Native Corporations are 

closely associated with prior conveyances where BLM had already made a determination and acreage 

charges to many of the same waterbodies.

The Kandik-Nation-Black final determination will provide a supplemental set of criteria for determining 

ownership of land beneath inland waters.

Under Department Order 125, Revision No. 5, the ownership assertion process would continue, but the 

cost associated with a navigability determination would be responsibility of the agency or party making 

the request for a use dependent upon state ownership. DNR would still have the overali responsibility to 

provide technical assistance to the Attorney General and other state departments in resolving, avoiding, or 

litigating state/federal/private disputes, and preparation of assertions when there are significant public use 

or resources at risk.

Accordingly, the present policy of the Commissioner to reprogram from available funds seems appropriate 

for projects that can bo done within existing funds. However, v/e reserve the option to request project 

funding for a specific project where the work exceeds the capability of available funding and technical 

staff. The only major work that is not being done that should be seriously considered is the pro-active 

program between the federal government and the state to reduce water body by water bocy litigation. At 

this time it is not known whether there is sufficient funding or commitment at the federal level to re­

establish the program that was terminated when the Navigability Project became an unfun fed mandate.

cc: J. Shively, M. Rutherford
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General Funds User Fees/Prog Rcpts

FT 97

FY'87
FY '88
f y ^

F T 90

FY'91
FV 92

FY'93

FY’94

FY'95

FY"95

Fiscal Year

S tato Park O pe ra t in g  B udge t, FY86-FY97

6.000.000 

S.OjO.OOO ■■

Alaska State Parks
Operating Budget

4 .0X1.000

3 .0X5,000

2 .050 .000

1 .030 .000

□ G e n e r a l  F u n d s  D U s e r  F e e s / P r o g  R c p t s



Land Status Geographic Information System Project 
Uriel' Background:

Thc Land Status Geographic Information System (LSGIS) project automates thc Department o f  
Natural Resources graphic land records, called status plats. These arc the State o f Alaska's official 
land status maps for all state owned land. They arc organized by township, and it takes multiple maps 
to depict all state activity within one township of state land. This project converts manually drawn 
mylar maps to a digital database and produces camera ready plat maps that arc distributed on aperture 
card throughout the department and to other land management organizations in thc state, such as 
boroughs and thc University of /Maska. Please see thc F Y97 IRM budget document for a complete 
description o f thc information portrayed on thc status plats and thc project details.

Status Report as of January 31, 1996:

From inception to date, thc LSGIS project has converted and automated 6,223 townships, 
represented by 12,14*1 separate plat maps. There arc currently 1.440 township left to automate. An 
additional 260 townships will be completed in FY96. leaving fewer than 1.200 townships to complete 
the job By July 13. 1996 thc project will be over 80% complete

Why LSGIS is important to laska:

Thc LSGIS project creates a digital database that is at the core o f all resource development and 
environmental work that takes place in Alaska Before any project begins, thc developer, regulatory 
compliance consultant, or government agency must determine who owns thc 'and and what types o f  
permits are required. For state land, this information is contained on the status plats By turning this 
information into a digital database. Alaskans arc no longer limited to a particular map in a particular 
office Thc information can be made available electronically statewide through the State o f Alaska's 
wide area network and can be at our citizens fingertips through their computers

As resource and environmental information is automated, state agencies can re-engineer their 
permitting processes to take advantage of these electronic databases For instance, when an 
application is received by thc Department o f Natural Resources, thc adjudicator can pull up thc 
electronic status plat for thc area, determine whether a coastal zone review is necessary, put an 
electronic package together o f thc pertinent information for that application, and ship it 
simultaneously through the state’s wide-area network to the other departments responsible for 
reviewing thc application, i c Fish and Game, Environmental Conservation, etc The electronic 
package can contain a scanned image of thc application, an electronic version o f thc status plat with 
the new application depicted, and a cover memorandum outlining what needs to be addressed The 
receiving agency can take information from their databases, overlay it with thc clcctionic status plat, 
and intelligently respond to thc issues raised in thc application I e Fish and Game could pull in 
anadromous stream data to sec if thc application afTccts any critical water bodies and respond 
accordingly without having to transpose DNR's information onto DF&G’s maps, etc

Without an electronic base, thc status plats, agencies and thc public arc forced to continue thc paper 
process for distributing and reviewing applications - a time consuming endeavor Agencies and thc 
private sector will continue to make redundant databases because the information is not readily

Briefing t’jpcr on Uic LSGIS Proicci ! V /% I’apc I



available in electronic form that is necessary for processing thc many applications that arc submitted 
each year to thc various agencies Tlie state cannot realize true government streamlining without re­
engineering thc basic government processes and utilizing electronic networks to share these 
government databases.

What it takes to complete thc LSGIS Project:

This project is scheduled to be completed in two years using in-housc staff who have specialized 
training in convening land status to digital format. Thc cost is S350 .0  in FY97 and S350 .0  in F Y98. 
Funding covers ihc salaries of thc status specialists and incremental supplies. Without CIP funding, 
thc project will not be completed

(.’ an the Convers i on Ef f or t  be Cont rac ted Out ?

This is really a question of cost Thc costs of out-sourcing thc remaining work would be significantly 
higher because thc conversion effort is interwoven with our on-going operating requirements. 
Detailed status records arc complex. CIP stcfT frequently interact with thc production staff in thc 
operating budget to resolve questions on thc old mylars. Thc original source documents cannot be 
released and would require copying and indexing Thc quality control portion of work stays with 
DNR because we arc responsible for thc legal record. Thc '*ata required to complete thc project arc 
part of thc central DNR computers and would have to be duplicated, managing changes and assuring 
consistency during thc contract pcnod would be time consuming Thc customized software used for 
both operating and CIP work would have to be duplicated onto contract computers making ii 
expensive to keep separate systems synchronized

We arc looking into ‘out-tasking" which would deliver logical portions of thc project. Wc don’t 
know if this will save money or speed thc process Thc test area will involve automating surveys.

Can the Project be Completed Using the Operating Budget?

The project cannot be completed without incremental funding Thc department’s operating budget 
is devoted to maintaining thc daily changes on thc status plats, not converting manual plats to digital 
format On average, thc department posts 12,000 annual changes to the status plats and distributes 
over 8U.0 0 0  aperture cards of the plats statewide With thc operating reductions over thc last several 
years, thc department already has a backlog of over 11,000 actions to post to us records Thc 
operating budget cannot absorb thc work being accomplished by thc Land Status GIS project.

If you have further questions on this project, please contact Richard McMahon. LRIS Section Chief, 
at 269-8S36 or via email at Richard McMahonifdnr state ak us

Attachment Febiuary I. 1996 Progress Map
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DNR BUDGET OVERVIEW

SENATE FINANCE COMMIT! EE 

JANUARY 31, 1996 

DISCUSSION OF NAVIGABILITY

Senator Frank: Opened discussion by expressing concern about deletion of 
navigability section in DNR and subsequently blaming legislature, indicated 
that navigability should be high priority Really concerned.

Comm. Shively: Doesn’t mean he will not determine navigability. Only 
place navigability can be determined is in federal court. Many body of 
waters there will be no argurr jnt. Some bodies will contested. His strategy 
is to look at where conflicts take place. Three rivers ripe for determination. 
DNR will provide support and DOL has been asked to pursue those. May 
be river on Kenai and west side of Cook Inlet where there may be a dispute 
and DNR will support those. DNR will not generate litigation for litigation 
sake. If is an endless hole to pour money. No one is going to litigate the 
Yukon River but there are small lakes and rivers where there will be 
disagreements DNR will concentrate on these.

Senator Frank: We have a document saying you will not be doing 
navigability.

Comm Shively: Doesn’t say exactly that. Will concentrate on three rivers 
conflicts.

Senator Frank: Are there other areas being disposed by the federal 
government where there are potential 'osses of navigability.

Comm: Shively: No statute of limitation on navigability. Navigability is 
determined at statehood.

Senator Frank: What were the two pecple doing -  $130,000,

Ccmm. Shivoly: I don’t know
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Senator Frank: Need to get back and discuss this more fully. Legislature is 
extremely concerned.

Commissioner Shively: State interest only goes when state interest is being 
challenged.

Sen. Reiger: Has any body of water been determined as being non- 
navig3ble this past year. In other words has any state interests been lost?

Commissioner Shively: Not to my knowledge.

Sen. Reiger: No statute of limitation.

Comm. Shively: State cannot stipulate away. No administrative procedure 
for determining navigability. We can agree not to litigate.

Sen. Reiger: Has that happened?

Comm. Shively: Not to my knowledge.

Sen. Halford: Asked about language included in BLM transfer documents 
which acknowledges that navigable waters belong to state - in title patent to 
third parties. You stopped that effort.

Comm Shively: No. The bulk of those land transfers to native people has 
taken place. I don't know the answer.

3en. Halford: Is your position that the transfer documents should contain 
language that navigable waters belong to state?

Comm. Shively. I believe it would be a good idea I don't believe it would 
make any difference, however.

Sen. Halford Isn’t that the reservation that was in the patent?

Comm Shively: I don’t know the answer to that. Federal government 
cannot transfer away something it does not own.
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Sen. Frank: The difference is who is going to litigate - a private party or is 
the state going to protect its interest The state doesn’t want to back away 
from asserting its interest in navigable waters.

Comm. Shively: An it shouldn't, if that interest is being directly challenged. 

Sen. Frank: Get back to us. We need to understand this issue better.

Sen. Halford: One of highest priorities of Department.



NAVIGABLE WATERS QUESTIONS

U P D A T E D : 2/5/96

1. Alaskans (guides in particular) are being denied permits to use state ow ned 
subm erged lands and navigable waters by federal agencies Th is  is occurring statewide 
and specific examples include the Kisaralik Lake and River, Arolik River, Eag le  River, 
Karluk River, Situk River and P lacer River. W hat is being done about it?

1. Federal agencies like the National Park Serv ice  are restricting use  of state 
navigable waters through permitting requirements. Are the states interests being 
defended?  W hat is being done?

1. T h e  State is in court over the determination of navigability and quiet title on 
portions of the Black, Kandig, and Nation Rivers. In 1996, Director Tileston  write:

"A final federal court determination on the upstream boundaries of these  three 
river segm ents has a major and significant impact on tho state ownership of a 
substantial portion of all small to medium sized rivers in Interior, Southcentral, 
Southwestern, and Northwestern Alaska. T h e  BLM  also determ ined that the 
interconnected  sloughs on the Black R iver wore nagivable. A  final court 
decis ion  on the interconnected slough issue has significant statewide 
implications.*

D o e s  the Department of Law  have the information necessa ry  to adequately defend the 
state's position in this ca se?

1. T h e  State of Alaska gave notice of it s intent to file quiet title a ctions on nearly
200 stream s in Alaska. W hat is being done to com plete the quiet title p ro cess?

1. It is our jnderstanding that there is considerable concern  over the navigability
determ ination for the Russian River on the Kenai Peninsula. W hat is being done  to 
protect the state's interests here?

1. It is our understanding that D N R  has an automated navigability database. If
determ inations are beinp made by D N R  and other agencies based on this database, 
can  you tell m e if all nav ^ability files have been entored into th:s database?

1. Is BLM  making navigability determinations now under A N C S A  and A N ILC A ?  If 
the Sta te  d oes  not contest a navigability determination, does it lose its rights to later 
con test that determination, especially if tho private landowner p ro ceeds in good faith to 
deve lop  or utilize their lands?

1. A s  a result of the Katio John case, federal agoncies could attempt to exert



1. T h e  adopted or proposed  D N R  Department O rder # 125 raises sevoral important 
questions.

• W ho is the lead state a g en cy  responsible for reviewing BLM  land 
con veya n ces?

• How  does the public have input into the navigability determination p ro cess?
• How  are interagency actions coordinated?

1. Are all title or navigabiltiy assertions deposited with BLM  being review ed by the
Sta te?

1 De ..linations of navigability may be critical to the retention of state jurisdiction
over som e important fisheries. A re  fish and wildlife considerations exam ined in 
developing state policies, like D N R  Order # 125, or litigation strategies?

1. O n  D e cem b er 5, 1995, the National Park Se rv ice  proposed general regulations
w hich  in e s se n ce  affected state jurisdiction over navigable waters within paik 
boundaries. Did the Sta te Administration com m ent on these proposed rogs? W hat is 
the Administration's position? Is the Administration prepared to litigate the regulations 
or state title to lands under navigable waters within the boundaries of the national 
parks?

1. Has D N R  stopped reviewing federal water right applications? Will the federal
a g en cie s  institute their own Federa l R eserved  W ater Right program?
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P O L I C I E S  AND PROCEDURES ON
OWNERSHIP AND MANAGEMENT OF
NAVIGABLE AND P U B L IC  WATERS

S t a t e  o w n e r s h i p  o f  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i s  a n  i n h e r e n t
a t t r i b u t e  o f  * c a t e  s o v e r e i g n t y  p r o t e c t e d  b y  t h e  U n i t e d  S t a c e 3
C o n s t i t u t i o n .  » U t a h  v .  U n i t  f t !  -sr. a t e a , 4 3 2  U . S .  1 9 3  ( 1 9 8 7 ) .  U n d e r
t h e  d o c t r i n e  t h a t  a l l  s t a c e s  e n t e r  t h e  U n i o n  o n  a n  e q u a l  f o o t i n g  
w i t h  r e s p e c t  t o  s o v e r e i g n  r i g h t s  a n d  p o w e r s ,  t i t l e  t o  t h e  b e d s  o f  
n a v i g a b l e  w a t e r s  i n  A l a s k a  v e s t a d  i n  t h o  n e w l y  f o r m e d  S t a c e  o f  
A l a s k a  i n  1 9 5 9 .  I n  a d d i t i o n ,  u n d e r  t h c  A l a s k a  C o n s t i t u t i o n  a n d  c h e  
p u b l i c  t r u s t  d o c t r i n e ,  p l l  w a t e r s  i n  t h e  s t a t e  a r e  h e l d  a n d  m a n a g e d  
b y  t h o  s t a t e  i n  t r u s t  f o r  t h e  u s e  o f  t h a  p e o p l e ,  r e g a r d l e s s  o f  
n a v i g a b i l i t y  a n d  o w n e r s h i p  o f  t h o  s u b m e r g e d  l a n d s  u n d e r  t h e  E q u a l  
F o o t i n g  D o c t r i n e .

T h e  p u r p o c e  o f  t h i s  p a p e r  i s  t o  d e s c r i b e  t h a  S t a t e  o f  A l a s k a ' s  
p o l i c i e s  a n d  p r o c e d u r e s  f o r  i d e n t i f y i n g  a n d  p r o t e c t i n g  t h c  s t a t e ’ s 
t i t l e  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s .  I n  a d d i t i o n ,  t h i s  p a p e r  
o u t l i n e s  t h e  l e g a l  a n d  p o l i c y  c o n s i d e r a t i o n s  w h i c h  g u i d e  t h e  
o w n e r s h i p  a n d  m a n a g em e n t  o f  s u b m e r g e d  l a n d s  a n d  p u b l i c  w a c a r s .
I . I D E K T I E Y I M S  A ND -  M nTrc rTV . f i  STATE - T I T L E  TO THE REDS Q£

NAVIGABLE* WATFR^

I d e n t i f i c a t i o n  a n d  m anagem en t  o f  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i s  a n  
i m p o r t a n t  p o l i c y  o f  t h e  S t a t e  o f  A l o s k a .  I n  1 9 8 0 ,  c h e  s t a t e  
e s t a b l i s h e d  a  c o m p r e h e n s i v e  n a v i g a b i l i t y  p r o g r a m  t o  r e s p o n d  t o  
f e d e r a l  l a n d  c o n v e y a n c e s  a n d  l a n d  m a n a g e m e n t  a c t i v i t i e s  u n d e r  t h e  
A l a s k a  S t a t e h o o d  a c t .  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t
*»v. ;]/}/(«
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p a g e  2 D e c e m b e r  2 ,  199*4
(A N C SA )  a n d  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  
( A N I L C A ) . P u r s u a n t  t o  t h e  p r o v i s i o n s  o f  t h o s e  a c t a ,  t h e  f e d e r a l  
g o v e r n m e n t  h a s  i s s u e d  n a v i g a b i l i t y  d e t e r m i n a t i o n s  f o r  t h o u s a n d s  o f  
l a k e s ,  r i v e r s  a n d  s t r e a m s  t h r o u g h o u t  t h e  s - a t e  i n  a n  o £ £ om>e t o  
d P t ^ r m - i n o  w h « t h « v  t h c  M c a t e  o r  f e d e r a l  g o v e r n m e n t  o w n s  c h e  
s u b m e r g e d  l a n d s .  N a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  a l s o  m ade  p r i o r  
t o  m a n y  s t a t e  l a n d  d i s p o s a l s  t o  i n s u r e  t h a t  a d e q u a t e  p u b l i c  u s e  
e a s e m e n t s  e r a  r e s e r v e d .

T h e  b a 3 i c  p u r p o s e  o f  t h e  s c a t o ’ i  p r o g r a m  i e  t o  p r o t e c t  c h e  p u b l i c  
r i g h t s  a e s o c i a t o d  w i t h  n a v i g a b l e  w a t e r s ,  i n c l u d i n g  i n  p a r t i c u l a r  
t h e  s t a t e ’ s  t i t l e  t o  t h e  • u b m o r g e d  l a n d s .  B e c a u s e  s t a t e  a n d  N a t i v e  
l a n d  s e l e c t i o n s  a n d  f e d e r a l  c o n s e r v a t i o n  u n i t s  b l a n k e t  t h e  s c a c e ,  
n a v i g a b i l i t y  q u e s t i o n s  h a v e  a r i s e n  f o r  r i v e r 3 ,  l a k a i  a n d  s c r e a m s  
t h r o u g h o u t  A l a a k a .  T h e  n a v i g a b i l i t y  o f  m an y  o f  c h o s e  w a t e r b o d i e s  
h a s  a l r e a d y  b e e n  e s t a b l i s h e d .  T h e r e  a r e  h u n d r e d s  o f  o t h e r s ,  
h o w e v e r ,  w h e r e  n a v i g a b i l i t y  i a  n o t  y e t  d e t e r m i n e d .
T o  h e l p  r e s o l v e  t h e s e  n a v i g a b i l i t y  d i s p u t e s ,  a  m a j o r  g o a l  o f  t h e  
s t a t e ' s  n a v i g a b i l i t y  p r o g r a m  i s  t o  i d e n c i f y  t h e  p r o p e r  c r i t e r i a  f o r  
d e t e r m i n i n g  t i t l e  n a v i g a b i l i t y  i n  A l a s k a  a n d  t o  g a t h e r  s u f f i c i e n t  
i n f o r m a t i o n  a b o u t  t h e  u s e s  a n d  p h y e i c a l  c h a r a c t e r i s t i c s  o f  
i n d i v i d u a l  w a c e r b o d i o s  s o  t h a t  a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  
c a n  b e  made a s  d i s p u t e s  a r i s e .  O t h e r  i m p o r t a n t  a s p e c t s  o f  c h e  
p r o g r a m  i n c l u d e  m o n i t o r i n g  f e d e r a l  l a n d  c o n v e y a n c e  a r .d  m a n a g e m e n t  
p r o g r a m *  t o  i d e n t i f y  p a r t i c u l a r  n a v i g a b i l i t y  d i s p u t e * ,  s e e k i n g  
c o o p e r a t i v e  ... r e s o l u t i o n  o f  n a v i g a b i l i t y  p r o b l e m s  t h r o u g h  
n e g o t i a t i o n s  a n d  l e g i s l a t i o n ,  a n d  p r e p a r i n g  f o r  s c a c e w i d e  
n a v i g a b i l i t y  l i t i g a t i o n .

R I P A R IA N  R IGHTS AND STATUTE  OF L IM IT A T IO N S

D i s p u t e s  o v e r  o w n e r s h i p  o f  s u b m e r g e d  l a n d s  i n  A l a s k a  h a v e  a r i s e n  
u n d e r  e  v a r i e t y  o f  c i r c u m s t a n c e s . T h e  p r i n c i p a l  s o u r c e  o f  c h e  
d i s p u t e s  I n  A l a s k a  i s  t h e  s u r v e y  a n d  a c r e a g e  a c c o u n t i n g  s y s t e m  u s  ad 
b y  t h c  f e d e r a l  g o v e r n m e n t  f o r  c o n v e y i n g  l a n d  t o  t h e  a c a t e  a n d  
N a t i v e  c o r p o r a t i o n s .
T h e  s t a n d a r d  p r o c e d u r e s  f o r  s u r v e y i n g  a n d  c o n v e y i n g  f e d e r a l  l a n d  
a r e  f o u n d  i n  c h e  M anu a l  o f  T n f t P r t i r t i a n a - f o r  t h e  S u r v e y  
P u b l i c  L a n d s  o f  t h o t ! n < rp d  S f w r . e « .  g e n e r a l l y  k n ow n  a s  t h e  £114 
M a n u a l  — o f  S u r v e y i n g T n s r r u c t i o n a . U n d e r  t h o s e  p r o c e d u r e s ,  
c o n s i s t e n t l y  u c e d  i n  e v e r y  p u b l i c  l a n d  s t a t e  e x c e p t  A l a s k a ,  o n l y  
u p l a n d s  a r e  s u r v e y e d  a n d  c o n v e y e d  i n  f u l f i l l m e n t  o f  a c r e a g e  
e n t i t l e m e n t s ,  n o t  s u b m e r g e d  l a n d s .  T h e  s u r v e y  r u l e s  r e q u i r e  t h a t  
a l l  l a k e s  5 0  a c r e c  o r  l a r g e r ^ a n d  r i v e r s  a n d  s t r e a m s  t h r e e  c h a i n ®  
j j L l i f l  tTTat T T n  Wi d t h  o r  wi d e r , ,  r e g a r d l e s s  o f  n a v i g a b i  1 i c y ,  b e  
m e a n d e r e d  a n d  s e g r e g a t e d  ( e x c l u d e d )  f r o m  t h e  s u r v e y e d  p u b l i c  l a n d s .  
O n l y  t h e  s u r v e y e d  u p l a n d s  a r e  c o n v e y e d .  T h e  a c r e a g e  o f  m e a n d e r e d  
r i v e r s ,  l a k e s  a n d  s t r e a m s  i s  n o t  i n c l u d e d  I n  c o m p u t i n g  c h e  < i c u n t
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P a g a  3 D e c e m b e r  2 ,  1 9 9 4
o f  l a n d  i n v o l v e d  i n  c h e  c o n v e y a n c e .

I n  A l a s k a ,  h o w e v e r ,  Che f e d e r a l  g o v e r n m e n t  h a d  n o t  c o n s i s t e n t l y  
f o l l o w e d  t h o s e  s u r v e y  r u l e s .  U n t i l  1 9 8 3 ,  c h e  f e d e r a l  g o v e r n m e n t  
t r e a t e d  s u b m e r g e d  l a n d s  t h e  name a s  u p l a n d s .  A l l  b o d i e s  o f  w a t e r  
t h a t  w e r e  c o n s i d e r e d  n o n - n a v i g a b l e  b y  t h e  f e d e r a l  g o v e r n m e n t ,  
r e g a r d l e s s  o f  s i z e ,  w e r e  s u r v e y e d  a s  c h o u g h  t h e y  w e r o  u p l a n d s  a n d  
c h e  a c r e a g e  o f  s u b m e r g e d  l a n d s  w a s  c h a r g e d  a g a i n s t  t h e  t o c a l  
a c r e a g e  e n t i t l e m e n t .

B e c a u s e  o f  t h e s e  c o n v e y a n c e  p r o c e d u r e s ,  t h e  n a v i g a b i l i t y  o f  
w a t e r b o d i e s  i n  A l a s k a  h a v e  b o o n  x 3 5 u o s  o f  c o n t e n t i o n  s i n c e  t h e  
e n a c t m e n t  o f  t h e  A l a s k a  S t a t e h o o d  A c t  a n d  AMCSA. I n  a d d i t i o n  t o  
t h e  p r o b l a m c  c a u s e d  b y  a l a c k  O f  i n f o r m a t i o n  a b o u t  m an y  
w a t e r b o d i e s ,  t h c  s i t u a t i o n  was e x a c e r b a t e d  b y  t h a  n a r r o w  d e f i n i t i o n  
o f  n a v i g a b i l i t y  u s e d  b y  t h o  f e d e r a l  g o v a r n m e n t .  H u n d r e d s  o f  
r i v e r s ,  l a k e a  a n d  s t r e a m s  c o n s i d e r e d  n a v i g a b l e  b y  t h e  s t a t e  w e r a  
d e t e r m i n e d  n c n - n a v i g a b l e  b y  t h e  f e d e r a l  g o v e r n m e n t .
I n  1 9 8 3 ,  f o l l o w i n g  y e a r 3  o f  n e g o t i a t i o n s ,  l a w a u i t s  a n d  l e g i s l a t i v e  
a t t e m p t s  t o  s o l v e  t h e  n a v i g a b i l i t y  p r o b l e m s  c r e a t e d  b y  t h e  u n u s u a l  
s u r v e y  a n d  c o n v e y a n c e  p r o c e d u r e s  i n  A l a s k a ,  t h e  S t a t e  o f  A l a s k a ,  
t h e  U n i t e d  S t a c e s  D e p a r t m e n t  o f  t h e  I n t e r i o r  a n d  t h e  A l a s k a  
f e d e r a t i o n  o f  N a t i v e s  (AFN) a g r e e d  t h a t  ch® s t a n d a r d  r u l e s  o f  
s u r v e y  s h o u l d  b o  f o l l o w e d  f o r  l a n d  c o n v e y a n c e s  i n  A l a s k a .  T h e  
e f f e c t  o f  t h a t  d e c i s i o n  w as  t o  t r e a t  A l a s k a  s u r v e y s  a n d  l a n d  
c o n v e y a n c e s  l i k e  f e d e r a l  l a n d  s u r v e y s  a n d  . c o n v e y a n c e s  i n  o t h e r  
s t a t e s .  T h e  r e c i p i e n t s  o f  c o n v e y a n c o o  f r o m  t h e  f e d e r a l  g o v e r n m e n t  
a r e  c h a r g e d  o n l y  f o r  t h e  a m o u n t  o f  p u b l i c  l a n d  t h a t  i s  c a l c u l a t e d  
b y  t h e  s u r v e y ,  w h i c h  d o e 3  n o t  i n c l u d e  t h o  a r e a s  o f  m e a n d e r o d  
r i v e r s ,  l a k e s  a n d  s t r e a m a .

T h e  u s e  o f  t h e s e  s u r v e y  p r o c e d u r e s  h a s  e l i m i n a t e d  m a n y  o f  t h ®  
p r o b l e m s  a s s o c i a t e d  w i t h  t h e  f e d e r a l  l a n d  c o n v e y a n c e  p r o g r a m s  i n  
A l a s k a .  S u b m e r g e d  l a n d s  a r c  n o  l o n g a r  b e i n g  c o n v e y e d  t o  f u l f i l l  
a c r e a g e  e n t i t l e m e n t s . W i t h  t h e  e x c e p t i o n  o f  l a k e s  s m a l l e r  t h a n  j o .  
a c r e s  a n d  s t r e a m s  n a r r o w e r  t h a n  . 1 9 8  f a e t . n a v i g a b i l i t y  
d e t e r m i n a t i o n s  a r c  n o  l o n g e r  b e i n g  m a d e p r i o r  t o  f e d e r a l  l a n d  
c o n v e y a n c e s .  Do t e r m i n a t i o n s  o f  o w n e r a h i p  o f  s u b m a r g e d  l a n d s  c a n  b e  
n u t  o f f  u n t i l -  a ~ n a c u r a l  r e s o u r c e  u s e  o r  c o n f l i c t  r e q u i r e s  
i f e s o l u t i o n T  s u c h  a s  i s s u a n c e  o f  a n  o i l  a n d  g a 3  l e a s e ,  m i n i n g  c l a i m  
o r  a g r a v e l  s a l e .

T h r o u g h  t h c  j o i n t  e f f o r t s  o f  t h e  S t a t s  o f  A l a s k a .  AFN a n d  t h e  
d e p a r t m e n t  o f  t h o  i n t e r i o r ,  t h o  1 9 8 3  d e c i s i o n  t o  u s e  t h e  s t a n d a r d  
s u r v e y  p r o c e d u r e s  f o r  l a n d  c o n v e y a n c e s  i n  A l a s k a  w a s  l e g i s l a t i v e l y  
a p p r o v e d  i n  A u g u s t  o f  1 9 6 8  whon  c h e  U n i t e d  S t a t e s  C o n g r e s s  p a s c u d  
l e g i s l a t i o n  ( 9 4  S t a c .  2 4 3 0 )  a m e n d i n g  s e c t i o n  9 0 1  o f  t h c  A l a s k a  
N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t ,  c o d i f i e d  a t  4 3  U . S . C .  
1 6 3 1 .  T h e  1 9 8 8  am e n d m e n t ,  s o m e t i m e s  r e f e r r e d  t o  a s  t h o  A l a s k a
» i » .  12/3/14
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S u b m e r g e d  L a n d s  a c t ,  r e q u i r e s  t h a t  t h e  s t a n d a r d  r u l e s  o f  s u r v e y  i n  
t h e  S.LM M a n u a l  . a f  S u r v e y i n g . .  I n . i L r u c r i Q O J i  b e  u s e d  f o r  a l l  f e d e r a l  
s u r v e y s  u n d e r  t h e  A l a s k a  S t a t e h o o d  a c t  a n d  ANCSA. T h e  1 9 8 8  
a m en d m en t  a l s o  r e p e a l e d  t h o  S e c t i o n  9 0 1  s t a t u r e  o f  l i m i t a t i o n s  c h a t  
w o u l d  h a v e  r e q u i r e d  t h e  s t a t e  t o  f i l e  a  l a w e u l t  w i t h i n  a  v e r y  s h o r e  
p e r i o d  o f  t im ®  i n  o r d e r  t o  p r e s e r v e  i t a  t i t l e  t o  t h e  b e d s  o f  
n a v i g a b l e  w a t e r s  c o n v o y o d  t o  N a t i v e  c o r p o r a t i o n s  b y  t h e  f e d e r a l  
g o v e r n m e n t  a s  a  r e s u l t  o f  e r r o n e o u s  n a v i g a b i l i t y  d e t e r m i n a t i o n s ,  
p o o r  m a p s ,  s u r v e y s  o r  w h a t e v e r .

E v a n  w i t h  t h i s  l e g i s l a t i o n ,  a  m a j o r  p r o b l e m  c o n c e r n i n g  n a v i g a b i l i t y  
d e c i s i o n s  m ad e  b y  t h e  f e d e r a l  g o v e r n m e n t  u n d e r  t h o  o l d  s y s t e m  
r e m a i n s  u n r e s o l v e d .  A t  i s s u e  a r e  c h e  h u n d r e d s  o f  e r r o n e o u s  n o n ­
n a v i g a b i l i t y  d e c i s i o n s  a n d  t h e  r e s u l t i n g  s u b m e r g e d  l a n d  c o n v e y a n c e s  
m a d e  t o  ANCSA c o r p o r a t i o n s  i n  p r e v i o u s  y o a r s .  I n  a d d i t i o n ,  t o  
c o m p l y  w i t h  ch® m e a n d e r i n g  r e q u i r e m e n t s  o f  t h e  BLM S u r v e y  M a n u a l ,  
t h e  f e d e r a l  g o v e r n m e n t  i a  s t i l l  r e q u i r e d  t o  m a k e  n a v i g a b i l i t y  
d e t e r m i n a t i o n s  f o r  l a k e s  s m a l l e r  t h a n  5 0  a c r e s  a n d  r i v e r s  o r  
s t r e a m s  n a r r o w e r  t h a n  1 9 8  f e e t  i n  w i d t h  t o  d e t e r m i n e  i f  t h e s e  
w a t e r s  m u s t  b e  m e a n d e r e d .

MAVTfiASTLTTY C R I T E R IA
T h e  g r e a t e s t  h u r d l e  t o  o v e r c o m e  i n  c h e  s t a t e ' s  e f f o r t s  t o  i d e n t i f y  
a n d  m a n a g e  n a v i g a b l e  w a t e r s  h a s  b e e n  t h e  l o n g - s t a n d i n g  d i f f e r e n c e s  
o f  o p i n i o n  b e t w e e n  c h e  S t a t e  o f  A l a s k a  a n d  t h e  U n i t e d  S t a t e s  
r e g a r d i n g  t h e  a p p l i c a t i o n  o f  t h o  t e s t  f o r  d e t e r m i n i n g  t i t l e  
n a v i g a b i l i t y .  N a v i g a b i l i t y  i s  a q u e s t i o n  o f  f a c t ,  n o t  a  s i m p l e  
l e g a l  f o r m u l a .  V a r i a t i o n s  i n  w a t e r b o d y  u s e  t h a t  r e s u l t  f r o m  
d i f f e r e n t  p h y s i c a l  c h a r a c t e r i s t i c s  a n d  t r a n s p o r t a t i o n  m e t h o d s  a n d  
n e e d s  m u s t  b e  t a k e n  i n t o  a c c o u n t .  T h e r o  a r ®  m an y  l e g a l  p r e c e d e n t s  
f o r  d e t e r m i n i n g  n a v i g a b i l i t y  i n  e t h e r  s t a t e s  b a s e d  u p o n  t h e  
p a r t i c u l a r  f a c t s  p r e s e n t e d  i n  t h o s e  c a s e s .  I n  A l a s k a .  t h o u g h ,  wa 
a r *  j u s t  b e g i n n i n g  t o  g o t  t h o  f i n a l  c o u r t  d e c i s i o n s  t h a t  o r e  
n e c e s s a r y  t o  p r o v i d e  l e g a l  g u i d a n c e  f o r  a c c u r a t e  n a v i g a b i l i t y  
d e t e r m i n a t i o n s .
T h o  p h y s i c a l  c h a r a c t e r i s t i c s  a n d  u s e s  o f  a w a t e r b o d y  u s e d  b y  t h e  
s t a t e  f o r  a s s e r t i n g  n a v i g a b i l i t y ,  c o m m o n l y  r e f e r r e d  t o  a s  
n a v i g a b i l i t y  ‘ c r i t e r i a * ,  a r e  b a s e d  u p o n  l e g a l  p r i n c i p l e s  t h o t  h a v e  
b e e n  e s t a b l i s h e d  b y  t h e  f e d e r a l  c o u r t s .  T h o s e  c r i t e r i a  a r e  a p p l i e d  
t o  r i v e r s ,  l a k e s  a n d  s t r e a m s  t h r o u g h o u t  t h o  s t a t e  a n d  t a k e  i n t o  
a c c o u n t  A l a s k a ' s  g e o g r a p h y ,  e c o n o n y ,  c u s t o m a r y  m od e s  o f  w a t e r - b a s e d  
t r a n s p o r t a t i o n  a r . d  c h e  p a r t i c u l a r  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  
w a t e r b o d y  u n d e r  c o n s i d e r a t i o n .
Th® f e d e r a l  t e s t  f o r  d o t o r m i n i n g  n a v i g a b i l i t y  w a s  e s t a b l i s h e d  o v e r  
a  h u n d r e d  y e a r s  a g o .  I n  t h e  l a n d m a r k  d e c i s i o n  o f  T h e  D a n i e l .  B a l l .  
7 7  U . S .  ( 1 9  W a l l . )  5 5 7 ,  5 6 3 ,  ( 1 8 7 0 ) ,  t h e  S u p r e m e  C o u r t  d e c l a r e d :
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T h o s e  r i v e r s  m u s t  b a  r e g a r d e d  a s  p u b l i c  n a v i g a b l e  r i v e r s  i n  
l a w  w h i c h  a r e  n a v i g a b l e  i n  f a c t .  And t h e y  a r e  n a v i g a b l e  i n  
f a c t  when t h e y  a r e  u s e d ,  o r  a r e  s u s c e p t i b l e  o f  b e i n g  u s e d ,  i n  
t h e i r  o r d i n a r y  c o n d i t i o n ,  a s  h i g h w a y s  o f  c o m m e r c e ,  o v e r  w h i c h  
t r a d e  a n d  t r a v e l  a r e  o r  m ay  b a  c o n d u c t e d  i n  t h e  c u s t o m a r y  
m o d e s  o f  t r a d e  a n d  t r a v e l  o n  w a t e r .

A l t h o u g h  T h e  D a n i s !  F u l l  t e s t  i n  a c c e p t e d  a s  t h e  c o r r e c t  s t a n d a r d  
f o r  d e t e r m i n i n g  n a v i g a b i l i t y ,  t h e r e  h a s  b e e n  a  l o t  o f  d i s a g r e e m e n t  
o v e r  a p p l i c a t i o n  o f  m an y  o f  t h e  t e r m  a n d  p h r a s e s  u s e d  i n  Thp  
BoJLL t e s t  t o  t h e  s p o c i f i c  u 8 e s  o f  A l a s k a ' s  l a k e s ,  r i v e r s  a n d  
s t r e a m s .  The S t a t e  o f  A l a s k a  u s e s  c h e  f o l l o w i n g  i n c e r p r e c a c i o n  o f  
t h a t  t e s t  a s  t h e  b a s i s  f o r  i t  n a v i g a b i l i t y  p r o g r a m .
T h e  W n t e r b t dv  M u s t _ B e - U s a b l e  As a H i g h w a y  F o r  t h e  T r a n s p o r t a t i o n  o f  
P e o p l e  n r  G o o d s .  I n t e r p r e t i n g  t h e  r e q u i r e m e n t s  c h a t  n a v i g a b l e  
w a t e r b o d i e s  b e  u s e d  o r  u s a b l e  a s  ‘ h i g h w a y s  o f  c o m m e r c e * .  Che c o u r t s  
h a v e  r u l e d  c h a t  t h e  c e n t r a l  t h em e  o f  t i t l e  n a v i g a b i l i t y  i s  t h a t  t h e  
w a t e r b o d y  b e  c a p a b l e  o f  u s e  a s  a  h i g h w a y  w h i c h  p e o p l e  c a n  u s o  f o r  
t r a n s p o r t i n g  g o o d s  o r  f o r  t r a v e l .  N e i t h e r  t h e  t y p e s  o f  g o o d s  b e i n g  
t r a n s p o r t e d  n o r  c h e  p u r p o s e  o f  t h e  t r a v e l  a r e  i m p o r t a n t  i n  
d e t e r m i n i n g  n a v i g a b i l i t y .  T r a n s p o r t a t i o n  o n  w a t e r  a s s o c i a t e d  w i t h  
r e c o g n i z e d  c o t m i e r c i o l  a c t i v i t i e s  i n  A l a s k a ,  s u c h  a a  m i n i n g ,  c i m b e r  
h a r v e s t i n g ,  a n d  t r a p p i n g  i s  e v i d e n c e  o f  n a v i g a b i l i t y .  T h e  u s e  o f  
w a t e r b o d i e s  f o r  t r a n s p o r t a t i o n  i n  c o n n e c t i o n  w i t h  n a t u r a l  r e s o u r c e a  
e x p l o r a t i o n  o r  d e v e l o p m e n t ,  g o v e r n m e n t  l a q d  m a n a g e m e n t ,  m a n a g e m o n t  
o f  f i s h  a n d  game r e s o u r c e s ,  o r  s c i e n t i f i c  r e s e a r c h  i e  a l s o  e v i d e n c e  
o f  n a v i g a b i l i t y .  T r a v e l  b y  l o c a l  r a o i d e n c s  o r  v i s i t o r s  f o r  t h e  
p u r p o s e  o f  h u n t i n g ,  f i a h i n g  a n d  t r a p p i n g ,  o r  a s  a  m ean s  o f  a c c e s s  
t o  a n  a r e a  c a n  b e  u s e d  t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  s am a  h o l d s  
f o r  r e c r e a t i o n a l  t r a n s p o r t a t i o n ,  i n c l u d i n g  p e r s o n a l  t r a v e l  a n d  
p r o f e s s i o n a l l y  g u i d e d  t r i p s .

W a t e r s  . .Wh ich  . A m  C a p a b l e  a f  A g i n g  Uiircd F a r  T r a n s p o r t i n g  . g p r s a n s  . a n d
G a f l d S i  A l t h o u g h  N o t  A c t u a l l y  U s e d ,— f t r f c „ N a v i a a h l n . I t  i s  n o t
n a c e s s a r y  t h a t  a w a t e r b o d y  b e  a c t u a l l y  u s e d  f o r  t r a n s p o r t a t i o n  t o  
b e  f o u n d  n a v i g a b l e .  I t  i s  e n o u g h  t h a t  i t  i s  a u s c e p c i b l a ,  o r  
p h y s i c a l l y  c a p a b l e ,  o f  b e i n g  u s e d .  W h e t h o r  a w a t e r b o d y  i a  
s u s c e p t i b l e  o f  u s e  f o r  t r a n s p o r t a t i o n  d e p e n d s  u p o n  c h e  p h y s i c a l  
c h a r a c t e r i s t i c s  o f  t h e  w a t e r  c o u r s e  s u c h  a a  l e n g t h ,  w i d t h ,  d e p t h  
a n d ,  f o r  a r i v e r ,  c u r r e n t  a n d  g r a d i e n t .  I f  t h o s  1 p h y s i c a l  
c h a r a c t e r i s t i c s  d e m o n s t r a t e  t h a t  a w a t e r b o d y  c o u l d  b e  u t e d  f o r  t h e  
t r a n s p o r t a t i o n  o f  p e r s o n s  o r  g o o d s ,  i t  i s  l e g a l l y  n a v i g o b l o .

T h o  s u s c e p t i b i l i t y  e l e m e n t  o f  t i t l e  n a v i g a b i l i t y  i s  v e r y  i m p o r t a n t  
f o r  c h e  i d e n t i f i c a t i o n  o f  n a v i g a b l e  w a t e r b o d i e s  i n  A l a s k a .  B e c a u s e  
o f  A l a s k a ' s  s p a r s e  p o p u l a t i o n  a n d  l a c k  o f  d e v e l o p m e n t ,  t h e r e  a r o  
h u n d r e d s  o f  r e m o t e  r i v e r s ,  l a k e s  a n d  s t r e a m s  w h e r e  t h e r e  i s  l i t t l e  
o r  n o  e v l d e n c o  o f  a c t u a l  u s e .  R o c a u s e  c f  t h e i r  p h y s i c a l
Mv. 13/S/04
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c h a r a c t e r i s t i c s ,  h o w e v e r ,  many o f  t h e s e  r e m o t e  w a t e r b o d i e s  c o u l d  b e  • 
u o o d  f o r  t r a n c p o r c i n g  p e o p l e  o r  g o o d G  i f  t h o r e  o v e r  was  a  n e o d .  
U n d e r  t h e s e  c i r c u m s t a n c e s , t h e y  a r e  c o n s i d e r e d  l e g a l l y  n a v i g a b l e .
T r n n a n n r r a t * . ,i o n  Mu nr. Bn C o n d u c t e d  I n  b h f t . C U S t o m a r v  Modes  Qf .  T r a d e  
r nH T r a v e l  Qn W a t e r . A f i n d i n g  o f  n a v i g a b i l i t y  d o e s  n o t  r e q u i r e  
u s e  o r  c a p a b i l i t y  o f  u s e  b y  a n y  p a r t i c u l a r  m o d e  o f  t r a n s p o r t a t i o n ,  
o n l y  t h a t  t h e  mode  b e  c u s t o m a r y .  T h e  c o u r t s  h a v e  h e l d  c h a t  
c u s t o m a r y  m od c a  o f  t r a n s p o r t a t i o n  o n  w a t e r  i n c l u d e  a l l  r e c o g n i s e d  
t y p e s  a n d  m e t h o d s  o f  w a c a r  c a r r i a g e .  U n u s u a l  o r  f r e a k  c o n t r i v a n c e s  
a d a p t e d  f o r  U 3«  o n l y  o n  a p a r t i c u l a r  s c r e a m  a r e  e x c l u d e d .  
C u s t o m a r y  m od e s  o f  t r a d e  a n d  t r a v e l  o n  w a t e r  i n  A l a s k a  i n c l u d e ,  b u t  
a r e  n o t  l i m i t e d  t o ,  b a r g e s ,  s c ow 3 ,  t u n n e l  b o a t s ,  f l a t - b o t t o m  b o a t s ,  
p o l i n g  b o a t s ,  r i v e r  b o a t s ,  b o a t s  p r o p e l l e d  b y  j e t  u n i t s ,  i n f l a t a b l e  
b o a t s ,  a n d  c a n o a s .  i n  p l a c e s  s u i t a b l e  f o r  h a r v e s t i n g  t i m b e r ,  t h e  
f l o t a t i o n  o f  l o g s  i a  c o n s i d e r e d  a c u s t o m a r y  m od e  o f  t r a n s p o r t a t i o n .

T h a  mode  c f  t r a v e l  m u s t  a l s o  b e  p r i m a r i l y  w a t e r b o r n e .  B o a t s  w h i c h  
m ay  b e  t a k e n  f o r  s h o r t ,  o v e r l a n d  p o r t a g e s  q u o l i f y .  The  c o u r t s  h a v e  
r u l e d  ch< c t h e  u s g  o f  a l a k e  f o r  t a k e o f f s  a n d  l a n d i n g s  b y  
f l o a t p l a n e s  i s  i n s u f f i c i e n t ,  i n  a n d  o f  i t s e l f ,  t o  e s t a b l i s h  
n a v i g a b i l i  t y .

W i t h o u t  e x p r e s s l y  r e j e c t i n g  t h e  c l a i m ,  a t  l e a s t  tw o  c o u r t  d e c i s i o n s  
i n  A l e a k *  h a v e  s u g g e s t e d  t h a t  w i n t e r  t r a v e l  o n  t h o  s u r f a c e  o f  a 
f r o z e n  r i v e r  o r  l a k e  i s  p r o b a b l y  n o t  e v i d e n c e  o f  n a v i g a b i l i t y .  T h e  
r i v e r s  . i n v o l v e d  i n  t h e  two  a d j u d i c a t e d  c a s e s  w e r e  b o t h  f o u n d  
n a v i g a b l e  b a a e d  u p o n  summer  u s e  b y  b o a t s ,  h o w e v e r ,  a n d  i t  a p p e a r s  
l i k e l y  t h a t  m o s t  w a t e r b o d i e s  i n  A l a s k a  t h a t  a r e  u s e d  a s  h i g h w a y s  i n  
w i n t e r  c a n  a l s o  b e  t r s v e l l e d  b y  a t  l e a s t  s m a l l  b o a t s  i n  t h a  s u m m e r .  
B e c a u s e  o f  t h i s ,  t h e  s t a t s  n e o d  n o t  r e l y  u p o n  w i n t e r  t r a v e l  t o  
s u p p o r t  n a v i g a b i l i t y .
W a t e r 2 _ K u s L  Ba_ N a v i g a b l e  I n  T h * i r  N a t u r a l  a n d  P r d i n r . r v  P o n r i i r .  i o n .
A w a t e r b o d y  w h i c h  c a n  b e  u s e d  f o r  t r a n s p o r t a t i o n  o n l y  b e c a u s e  o f  
s u b s t a n t i a l  m a n -m a d e  im p r o v e m e n t s  t o  t h e  c o n d i t i o n  o f  t h e  
w a t e r c o u r s e  i s  n o t  n a v i g a b l e  f o r  t i t l e  p u r p o s e s .  H o w e v e r ,  i f  
t r a n s p o r t a t i o n  d o e s  o r  c o u l d  o c c u r  o n  t h e  w a c e r b c d y  e v e n  w i t h o u t  
t h e  i m p r o v e m e n t s  a n d  c h e  i m p r o v e m e n t s  w o u l d  o n l y  m a k e  
t r a n s p o r t a t i o n  p*>s i r - r  o r  f a s t e r  o r  p o s s i b l e  f o r  l a r g e r  b o a t s  { e . g . .  
d r e d g i n g ) ,  i t  i a  s t i l l  c o n s i d e r e d  n a v i g a b l e  - o r  t i t l e  p u r p o s e s .
T h o  p r e e e n c e  o f  p h y s i c a l  o b s t r u c t i o n s  t o  n a v i g a t i o n  ( r a p i d s ,  f a l l s ,  
l o g - j a m s ,  e t c . )  d o e s  n o t  r e n d e r  a  w a t e r w a y  n o n - n a v i g a b l e  i f  t h e  
o b s t r u c t i o n  c a n  b o  n a v i g a t e d  d e s p i t e  t h o  d i f f i c u l t i e s  o r  i f  Che 
o b s t r u c t i o n  c a n  b o  a v o i d e d  b y  o t h e r  m e a n 3 ,  s u c h  a s  p o r t a g i n g ,  
l i n i n g ,  o r  p o l i n g .  A w a t e r b o d y  i s  a l s o  n a v i g a b l e  e v e n  i f  s e a s o n a l  
f l u c t u a t i o n s  d o  n o t  a l l o w  i t  t o  b e  n a v i g a t e d  a t  a l l  t i m e s  o f  t h e  
y e a r .  H o w e v e r ,  a  w a t e r b o d y  w h i c h  i s  o n l y  n a v i g a b l e  a t  i n f r e q u e n t  
a n d  u n p r e d i c t a b l e  p e r i o d s  o f  h i g h  w a t e r  i 3  n o c  n o r m a l l y  c o n s i d e r e d
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n a v i g a b l e .  T h e  f a c t  c h a t  a w a t e r b o d y  may b e  f r o z e n  f o r  s e v e r a l  
m o n t h s  o f  t h a  y e a r  d o e s  n o t  r e n d e r  i t  n o n - n a v i g a b l e  i f  i t  i s  
n o v i g a b l o  i n  i t s  u n f r o z e n  c o n d i t i o n .

T M t l e  M f l v i a a b i l i t v  I s  D e t e r m i n e d - Aa - OC- T hn . Da X e _ D f  S t a t e h o o d • T o  
b e  c o n s i d e r e d  n a v i g a b l e  f o r  t i t l e  p u r p o s e s ,  t h e  w a t e r b o d y  m u s t  h a v e  
b e e  i n a v i g a b l e  i n  1 9 5 9  (when A l a s k a  b e c a m e  a  s t a t o ) . T h i s  c l e m e n t  
o f  t h e  n a v i g a b i l i t y  t e s t  f o c u s s a  o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  
t h e  w a t e r b o d y  a n d  w h e t h e r  c h o s e  c h a r a c t e r i s t i c s  h a v e  c h a n g e d  
s i g n i f i c a n t l y  s i n c e  s t a t e h o o d .  H o s t  w a t e r b o d i e s  h a v e  n o t  
p h y s i c a l l y  c h a n g e d  e n o u g h  s i n c e  s t a t e h o o d  t o  a l t e r  t h e i r  
n a v i g a b i l i t y .  A s s u m i n g  t h e r e  h a v e  b e e n  n o  s i g n i f i c a n t  c h a n g e s  i n  
t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h c  w a t e r b o d y ,  a  w a t e r b o d y  t h a . :  i a  
n a v i g a b l e  t o d a y  w o u l d  b e  c o n s i d e r e d  l e g a l l y  n a v i g a b l e  i n  1 9 5 9  a s  
w e l l .  E x c e p t i o n s  m i g h t  i n c l u d e  t h a  c r e a t i o n ,  b y  n a c u r a l  o r  m a n -  
m ad e  c a u s e s  a f t e r  s t a t e h o o d ,  o f  a  t o t a l l y  new  l a k e ,  r i v e r  o r  c a n a l  
now  u s e d  f o r  n a v i g a t i o n .  Su ch  a w a c e r b o d y  w o u l d  n o t  b e  c o n s i d e r e d  
n a v i g a b l e  f o r  t i t l e  p u r p o s e s .  C o n v e r s e l y ,  a w a t e r b o d y  w h i c h  was  
n a v i g a b l e  i n  1 9 5 9  b u t ,  b e c a u s e  o f  n a t u r a l  o r  m an -m a d e  p h y s i c a l  
c h a n g e s ,  i s  n o  l o n g e r  n a v i g a b l e  i n  f a c t  w o u l d  a c i l l  b e  c o n s i d e r e d  
n a v i g a b l e  f o r  t i t l e  p u r p o s e s ,

Nfty iGA fliLxrr c r it .s i i i ;uplsput£5

B e c a u s e  o f  d i f f e r i n g  l e g a l  i n t e r p r e t a t i o n s  o f  c o u r t  n a v i g a b i l i t y  
d e c i s i o n s ,  s e v e r a l  a s p e c t s  o f  t h e  c r i t e r i a  u s e d  b y  t h e  s t a t e  t o  
d e c e n . t x n e  n a v i g a b i l i t y  h a v e  b e e n  d i s p u t e d  b y  t h e  . f e d e r a l  
g o v e r n m e n t .  As a  d i r o c t  r e s u l t  o f  t h e s e  c r i c e r i a  d i s p u t e s ,  m sn y  
w a t e r b o d i e s  c o n s i d e r e d  n a v i g a b l e  b y  c h e  s t a t e  h a v e  b e e n  d e t e r m i n e d  
n o n - n a v i g a b l e  b y  t h e  f e d e r a l  g o v e r n m e n t .

T h e  m a j o r  c r i t e r i a  d i s p u t e  h a s  b e e n  o v e r  c h e  t y p e  o r  p u r p o s e  o f  t h e  
t r a n s p o r t a t i o n  r e q u i r e d  t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  f e d e r a l  
g o v e r n m e n t  h a s  i n s e r t e d  t h a t  a w a t e r w a y  r ou s t  b o  u s e d ,  o r  c a p a b l e  o f  
u s e ,  f o r  t r a n s p o r t i n g  commerc e  t o  b e  c o n s i d e r e d  n a v i g a b l e .  O t h e r ,  
' n o n c o m m e r c i a l *  t r a n s p o r t a t i o n  u s e s  a r *  n o t  c o n s i d e r e d  s u f f i c i e n t  
t o  e s t a b l i s h  n a v i g a b i l i t y ,  i n  t h i s  c o n t e x t ,  t h e  f e d e r a l  g o v e r n m e n t  
h a s  c l a i m e d  t h a t  c h e  o n l y  r e l e v a n t  ' c o m m e r c i a l '  t r a n s p o r t a t i o n  i s  
t h a  d i s t r i b u t i o n  o f  g o o d s  f o r  s a l o  o r  b a r t e r ,  o r  c h e  t r a n s p o r t a t i o n  
f o r  h i r e  o f  p e o p l e  o r  t h i n g s .  T h e  f e d e r o l  g o v e r n m e n t  h a s  a d m i t t e d  
t h a t  p r o f e s s i o n a l l y  g u i d e d  t r a n s p o r t a t i o n  o n  A l a s k a ' s  r i v e r s ,  l a k e s  
a n d  s c r e a m s  c o n s t i t u t e s  c o n m e r c e .  b u t  n a v e r t h e l o s s  h a s  a r g u e d  t h a t  
t h e  w a t e r s  a r e  n o t  b e i n g  u s e d  a s  a n a v i g a b l e  ' h i g h w a y *  w hen  
r e c r e a t i o n  i s  i n v o l v e d ,  b u t  r a t h e r  m o r e  a s  a n  a m u s e m e n t  p a r k .  T h e  
f e d e r a l  g o v e r n m e n t  h a s  t h e r e f o r e  c l a i m e d  c h a t  w a t e r s  u s e d  o n l y  f o r  
c o m m e r c i a l  r e c r e a t i o n  a r s  l e g a l l y  n o n n a v i g o b l e  e v e n  t h o u g h  t h e y  may  
b e  n a v i g a b l a  i n  f a c t .

. z.z>
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T h r o u g h  c h e  w o r k  o £ t h e  s t a t e ' a  n a v i g a b i l i t y  p r o g r a m ,  t h i s  
d e f i n i t i o n  h a s  b e o n  r e p e a t e d l y  r e j e c t e d  b y  t h e  c o u r t s ,  m o 8 t
r e c e n t l y  i n  t h e  G u l k a n a  R i v e r  c a s e .  A l a s k a  v .  U n i  t a d  S t a t e s ,  6 6 2  
F . S u p p . 4 5 5  ( D . A l a s k a  1 9 8 6 ) ,  a f f i r m e d  a u b _  n o m . A . l a a k f l— V .— f rh tn a u .  
j n r ? . . 8 9 1  F .  2 d  1 4 0 1  ( 9 t h  C i r .  1 9 8 9 ) .  A p p l y i n g  t h e  c o r r e c t
d e f i n i t i o n  o f  n a v i g a b i l i t y ,  many  o f  t h e  s u b m e r g e d  l a n d s  c h a t  t h e  
f e d e r a l  g o v e r n m e n t  a t t e m p t e d  t o  c o n v e y  t o  ANCSA c o r p o r a t i o n s  s h o u l d  
h a v e  b e e n  r e c o g n i z e d  a s  b e l o n g i n g  t o  t h e  a t a t e .  T h e  s t a t e  a p p e a l e d  
m an y  c o n v e y a n c e s  t o  p r o t e c t  i t s  t i t l e .  A s  o c c u r r e d  i n  t h e  X a n k i k -  
M a t i o n  R i v e r s  a p p e a l ,  A p p e a l  o f  D o v o n , 8 6  X . D .  6 9 2  (ANCAB 1 9 7 9 ) ,
A l a s k a  N a t i v e  c o r p o r a t i o n s  a l o o  f o u n d  i t  n e c e s s a r y  t o  c h a l l e n g e
e r r o n e o u s  f e d e r a l  d e t e r m i n a t i o n s  o f  n o n - n a v i g a b i l i t y  t o  i n s u r e  t h e y  
w o u l d  n o t  b e  d e p r i v e d  o f  a n y  p o r t i o n  o f  t h e i r  e n t i t l e m e n t  b y  b e i n g  
c h a r g e d  f o r  s u b m e r g e d  l a n d  ownad  b y  t h e  a t a t e .
T h e  f o d o r a l  g o v e r n m e n t  h a s  a l s o  a r g u e d  t h a c  a l u m i n u m  b o a t s ,  b o a t s  
p r o p e l l e d  b y  j e t  u n i t s ,  i n f l a t a b l e  b o a t s  a n d  c a n o e s  a r c  n o t  
c u s t o m a r y  m o d e s  o f  t r a v e l  f o r  Che  p u r p o s e  o f  d e t e r m i n i n g  
n a v i g a b i l i t y  i n  A l a s k a .  As a r e s u l t ,  many  w a t e r b o d i e s  n a v i g a t e d  b y  
t h e s e  t y p e s  o f  w a t e r c r a f t  h a v e  b e e n  f o u n d  l e g a l l y  n o n - n a v i g a b l e  b y  
t h o  f e d e r a l  g o v e r n m e n t .  The  c l a i m  i s  t h a t  t h e s e  b o a t s  r e p r e s e n t  
p o s t - s t a t e h o o d  t e c h n o l o g i c a l  a d v a n c e s ,  a r e  c o o  s m a l l  t o  b e  
c o n s i d e r e d  ' c o m m e r c i a l ' ,  o r  t h a c  m o s t  “ c o m m e r c i a l *  u s e  o f  t h e  
w a t e r c r a f t  d e v e l o p e d  a f t e r  s t a t e h o o d .

. A n o t h e r  n a v i g a b i l i t y  d i s p u t e  i n v o l v e s  r e m o c e ,  i s o l a t e d  l a k e s .  T h e  
f e d e r a l  g o v e r n m e n t  h a a  f o u n d  m any  o f  t h e s e  l a k e s  l e g a l l y  n o n -  
n a v i g a b l e .  e v e n  t h o u g h  t h e y  a r e  p h y s i c a l l y  c a p a b l e  o f  b e i n g  
n a v i g a t e d .  T h c  f e d e r a l  g o v e r n m e n t ' s  c o n t e n t i o n  i 3  t h a t  a  n a v i g a b l e
c o n n e c t i o n  t o  a n o t h e r  a r e a  i s  n e c e s s a r y  t o  m s k e  t r a v e l  o n  a  r e m o t e
l a k e  w o r t h w h i l e .  O t h e r w i s e ,  t h e  f e d e r a l  g o v e r n m e n t  v i e w s  t h e  l a c k  
o f  d e v e l o p m e n t  i n  t h e  a r e a  a r o u n d  t h e  i s o l a t e d  l a k e  a s  a n  
i n d i c a t i o n  t h a t  t h e  l a k e  w i l l  n e v e r  b e  u s e d  f o r  c o m m e r c i a l  
t r a n s p o r t a t i o n .

T o  r e s o l v e  t h e s e  n a v i g a b i l i t y  c r i t e r i a  d i s p u t e s ,  t h e  s t a t e  h a s  
a c t i v e l y  p u r s u e d  a l i m i t e d  n u m b e r  o f  c o u r t  c a s e s  c h a l l e n g i n g  
p a r t i c u l a r  f i n d i n g s  o f  n o n - n a v i g a b i l i t y  b y  t h e  f e d e r a l  g o v e r n m e n t .
W i t h  t h o  s o l a  e x c e p t i o n  o f  f l o a t p l a n e s ,  t h e  c o u r t s  h a v e  a g r e e d  w i t h
t h e  n a v i g a b i l i t y  c r i t e r i a  p r e s e n t e d  b y  c h e  S t a t e  o f  A l a s k a  a n d  h a v e  
r e j e c t e d  t h e  l i m i t a t i o n s  s u g g e s t e d  b y  t h e  f e d e r a l  g o v e r n m e n t .  
T h e s e  c a s e s  i n c l u d a :

G u l k a n a  P. :vq;L».  I n  t h i s  c a s e ,  b o t h  i n  t h e  U . S .  D i s t r i c t  C o u r t  a n d  
o n  a p p e a l  t o  t h e  U . S .  C o u r t  o f  A p p e a l s ,  t h e  f e d e r a l  c o u r t s  r e j e c t e d  
t h o  f e d e r a l  g o v e r n m e n t ' s  r e s t r i c t i v e  i n t e r p r e t a t i o n  o f  t h c  p h r a a e  
* h i g h w a y  o f  c cm r r o r c e *  i n  t h e  t i t l e  n a v i g a b i l i t y  t e s t .  T h e  f e d e r a l  
d i s t r i c t  c o u r t  s t a t e d  t h a t  t o  d c m o n s t r a t a  n a v i g a b i l i t y ,  i t  i s  o n l y  
n e c e s s a r y  t o  s h ow  t h a c  t h e  w a t e r b o d y  i s  p h y s i c a l l y  c a p a b l e  o f  * t h o
•«V. 13/2/14
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m o s t  b a s i c  f o r m  o£ c o m m e r c i a l  u s e :  t h e  t r a n s p o r t a t i o n  o f  p e o p l e  o r  
g o o d s . *  B e c a u s e  t h e  G u l k a n a  R i v e r  c a n  b e  u s e d  f o r  t h e
t r a n s p o r t a t i o n  o f  p e o p l e  o r  g o o d s ,  t h e  G u l k a n a  R i v e r  w a s  f o u n d  
n a v i g a b l e .  A l a s k a  _ v .  U n i t e d  S t a t e s . 6 62  F . S u p p . 4 5 5  ( D . A l a s k a  
1907 ) .  On a p p e a l ,  t h e  c o u r t  o f  a p p e a l s  a f f i r m e d  t h e  d i s t r i c t  
c o u r t ' s  f i n d i n g  o f  n a v i g a b i l i t y .  A l a a k a  A l i t r u a .  . I n s * . ,  8 9 2  F . 2 d  
1 4 0 1  ( 9 t h  C i r .  1 9 8 9 )  . T h e  c o u r t  o f  a p p e a l s  f o u n d  t h a c  t h e  m o d e r n  
u o o  o f  t h e  G u l k a n a  R i v e r  f o r  g u i d e d  h u n t i n g ,  f i s h i n g  a n d  
s i g h t s e e i n g  t r i p s  i a  a  c o m m e r c i a l  u s e  a n d ,  s i n c e  c h o  p h y s i c a l
c h a r a c t e r i s t i c s  o f  t h e  r i v e r  h a v e  n o t  s i g n i f i c a n t l y  c h a n g e d  s i n c e  
1 9 5 9 .  p r o v i d e s  c o n c l u s i v e  e v i d e n c e  t h a t  t h e  r i v e r  was  s u s c e p t i b l e  
o f  c o m m e r c i a l  U3Q a t  s t a t e h o o d .  T h a  c o u r t  a l s o  f o u n d  t h a c  m o d e r n  
i n f l a t a b l e  r a f t 3  c a n  b e  u s e d  t o  e s c a b l i s h  n a v i g a b i l i t y .  I n  A p r i l
1 9 9 0 ,  t h e  U n i t e d  S t a t e s  S u p r e m e  c o u r t  d e n i e d  a  r e q u e s t  b y  A h c n s .
I n c .  t o  r e c o n s i d e r  a n d  o v e r t u r n  c h e  c o u r t  o f  a p p e a l s  d e c i s i o n .  T h e  
G u l k a n a  R i v e r  p r e c e d e n t  i a  now b i n d i n g  o n  a l l  f u ' u r e  n a v i g a b i l i t y  
d e t e r m i n a t i o n s  i n  A l a s k a .
K a n r i i k  a n d  N a t i o n  . R i v e r s . I n  t h i s  a d m i n i s t r a t i v e  a p p e a l ,  t h e  S t a t e  
o f  A l a s k a  a n d  D o y o n  L i m i t e d ,  a n  ANCSA r e g i o n a l  c o r p o r a t > o n ,  
s u c c e s s f u l l y  e s t a b l i s h e d  t h a t  t h e  u s e  o r  a t i s r r p H h i  l i e y  o f  woe  «£ 
a  jL- ivci .  <j i  o t r e a m  o y  a n  1 8 - 2 4 - f o o t  wooden  r i v e r b o a t  c a p a b l e  o f  
c a r r y i n g  a t  l e a s t  1 , 0 0 0  p o u n d s  o f  g e a r  o r  s u p p l i e s  i s  s u f f i c i e n t  t o  
e s t a b l i s h  n a v i g a b i l i t y .  E a s e d  u p o n  t h e  u s e  o f  t h e s e  t y p e s  o f  b o o t s  
f o r  t h e  t r a n s p o r t a t i o n  o f  g o o d s  a n d  s u p p l i e s  b y  f u r  t r a p p e r s ,  a s  
w e l l  a a  e x t e n s i v e  h i s t o r i c  a n d  c o n t e m p o r a r y  c a r . o e  u a e .  c h o  c o u r t  
f o u n d  t h e  K a n d i k  a n d  N a t i o n  r i v e r s ,  i p  I n t e r i o r  A l a s k a ,  p a v i g a b l e .
A p p e A J L j a f L D Q Y o n ,  8 6  X . D . 6 S 2  (ANCAS 1 9 7 9 ) .
A l a q c a k  RJLjauc. i n  t h i s  f e d e r a l  d i s t r i c t  c o u r t  c a s e ,  t h e  A l a g n a k  
R i v e r ,  t h e  N o n v i a n u k  R i v e r ,  K u k a k l e k  L a k a  a n d  N o n v i a n u k  L a k e  w a r e  
a l l  f o u n d  n a v i g a b l a .  T h o s e  i n t e r c o n n e c t e d  w a t e r b o d i e s  a r e  l o c a t e d  
i n  t h e  B r i s t o l  B a y  r e g i o n  o f  A l e s k a ,  s o u t h  o f  L a k e  I l i a m n a .  T h e i r  
p r i m a r y  t r a n s p o r t a t i o n  u n e  i s  f o r  c o m m e r c i a l l y  g u i d e d  h u n t i n g ,  
f i e h i n g ,  a n d  e i g h t s e e i n g  a n d  f o r  g o v e r n m e n t  r e s e a r c h  a n d  
m a n a g e m e n t .  T h e y  a l s o  s e r v e  o s  a  means  o f  a c c e s s  f o r  l o c a l  
r e s i d e n t s  t o  t h e i r  h om es  a n d  t o  t h e  s u r r o u n d i n g  a r e a s  f o r  
s u b s i s t e n c e  h u n t i n g  a n d  f i e h i n g .  A f t e r  s e v e r a l  y e a r s  o f
l i t i g a t i o n ,  t h e  f e d e r a l  g o v e r n m e n t  c o n c e d e d  c h a t  t h e s e  r i v e r s  a n a  
l a k e s  a r *  n a v i g a b l e .  A l a s k a  v_. U n i t e d  5 t s r . e s .  N o .  8 2 - 2 0 1  ( D . A l a s k a  
F e b .  2 ,  1 9 0 5 ) .

h a . L f l r . u A k a  R . l v r r . .  T h e  r e c om m e n d e d  d e c i s i o n  i n  t h i s  a d m i n i s t r a t i v e  
a p p e a l  a g r e e d  w i t h  t h a  S c a c e  o f  A l a s k a ' s  p o s i t i o n  t h a c  p o s t -  
s t a t e h c o d  c o m m e r c i a l  r i v e r  r a f t i n g  o p e r a t i o n s  a r c  s u f f i c i e n t  t o  
e s t a b l i s h  n a v i g a b i l i t y .  B a o e d  u p o n  t h a t  t y p o  o f  u a o .  t h o
a d m i n i s t r a t i v e  l a w  j u d g e  who h o a r d  t h a  c a s e  r e c o m m e n d e d  t h a t  t h e  
H a t e n u s k n  R i v o r ,  i n  S o u t h c e n t r a l  A l a a k a ,  be  f o u n d  n a v i g a b l e .  T h a  
S e c r e t a r y  o f  I n t e r i o r ,  o v e r  c h o  s t a t e ' s  o b j e c t i o n s ,  a s s u m e d  
j u r i s d i c t i o n  o v e r  t h e  c a s e  a n d  s t a y e d  i m p l e m e n t a t i o n  o f  c h e
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r e c o m m e n d e d  d e c i s i o n .  No a c t i o n  h a s  b e e n  c a k e n  i n  t h *  c a s e  s i n c a  
t h a t  t i m e .  Ap p e a l  n f A l n a k a .  N o .  8 2 - 1 1 3 3  ( 1 D L A  R o c .  D e c i s i o n  A u g .
1 8 .  1 9 8 3 )
p i p p h n c k c r  T.wk^. Th o  a t a t e  c l a i m e d  t h a t  t h a  e x t e n s i v e  u a e  o f  
f l o a t p l a n e s  o n  S l o p b u c k e t  L a k e ,  a t w e n t y  a c r e  l a k e  a d j a c e n t  t o  L a k e  
I l i a m n a .  w a s  s u f f i c i e n t  t o  e s t a b l i s h  n a v i g a b i l i t y .  T h o  f e d a r a l  
c o u r t *  r e j e c t e d  t h i s  v i a w .  T h e  c o u r c s  r e a s o n e d  t h a t  f l o a t p l a n e s  d o  
n o t  u s e  t h o  l a k e  a s  a  n a v i g a b l e  h i g h w a y ;  t h e y  j u s t  t a k e  o f f  a n d  
l e n d  t h o r o .  M a n k a  v .  . U n i t e d  S t a t e s . 7 5 4  F . 2 d  8 5 1  ( 9 t h  C i r . )  £LEXL 
d e n i e d . 1 0 6  S .  C t .  3 3 3  ( 1 9 8 5 ) .

E v e r t  i f  t h e  c r i t e r i a  f o r  d e t e r m i n i n g  n a v i g e b i l i t y  i n  A l a s k a  w e r e  
t o t a l l y  a g r e e d  u p o n ,  i t  s t i l l  w o u l d  b e  d i f f i c u l t  t o  p r e p a r e  a 
c o m p l e t e  l i s t  o f  a l l  o f  t h e  n a v i g a b l e  l a k e s ,  r i v e r s  a n d  s t r e a m s  i n  
c h o  s t a t e . Much o f  A l a s k a  h a s  n o t  y e t  b e e n  s u r v e y e d  a n d  m an y  m a p s  
a r e  i n a c c u r a t e  a n d  o u t - o f - d a t e .  I t  i a  a n  im m e n s e  a n d  c o m p l e x  t a s k  
■ i m p l y  t o  i d e n t i f y  a n d  l o c a t e  a l l  o f  t h e  t h o u s a n d s  o f  n a m e d  a n d  
u n n a m e d  l a k e s ,  r i v e r s  a n d  s t r e a m s  i n  t h e  s t a t e  w h i c h  m i g h t  b e  
c o n s i d e r e d  n a v i g a b l e .  F u r t h e r m o r e ,  o n c e  a  p o t e n t i a l l y  n a v i g a b l e  
l a k e ,  r i v e r  o r  s t r e a m  h a s  b e e n  i d e n t i f i e d ,  d e t a i l e d  i n f o r m a t i o n  
a b o u t  i t s  s i z e  a n d  u s o s  i 3  n e c e s s a r y  f o r  a n  a c c u r a t e  n a v i g a b i l i t y  
d e t e r m i n a t i o n .  B e c a u s e  o f  A l a s k a ’ s  u n d e v e l o p e d  a n d  r e m o t e  
c h a r a c t e r ,  g a t h e r i n g  n a v i g a b i l i t y  i n f o r m a t i o n  i s  b o t h  t i m e  

. c o n s u m i n g  a n d  . e x p e n s i v e . '  . F i n a l l y /  a d m i n i s t r a t i v e  n a v i g a b i l i t y . . . .  
d e t e r m i n a t i o n s  m ad *  b y  t h e  s t a t e  o r  t h e  f e d e r a l  g o v e r n m e n t  a r e  
a l w a y s  s u b j o c t  t o  l e g a l  c h a l l e n g e ,  s i n c e  o n l y  t h e  c o u r t s  c a n  
a u t h o r i t a t i v e l y  d e t e r m i n e  t i t l e  t o  s u b m e r g e d  l a n d * .

D e s p i t e  t h o s e  d i f f i c u l t i e s ,  b o t h  t h e  s t a t e  a n d  t h e  f e d e r a l  
g o v e r n m e n t  a n  f r e q u e n t l y  c a l l e d  u p o n  t o  i s s u e  n a v i g a b i l i t y  
d e t e r m i n a t i o n s . A l t h o u g h  t h e  r e q u i r e m e n t  t h a t  BLM a d h e r e  t o  t h e  
m e a n d e r i n g  r e q u i r e m e n t s  o f  t h e  BLM S u r v e y  M a n u a l  h a s  e l i m i n a t e d  c h e  
n * e d  f o r  n a v i g a b i l i t y  d e t e r m i n a t i o n s  o n  t h e  l a r g e r  r i v o r s ,  l a k e s  
a n d  s t r e a m s ,  w h i c h  m u s t  now  b e  m c a n d e r o d  r e g a r d l e s s  o f  
n a v i g a b i l i t y ,  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  s t i l l  r e q u i r e d  f o r  
t h e  s m a l l e r  r i v e r s ,  l a k e s  a n d  s t r e a m a  t o  d e t e r m i n e  i f  t h e y  a r e  t o  
b e  m e a r d e r e d  a t  t h e  t i m e  o f  s u r v e y .  B e c a u s e  o f  t h i s ,  s o m e  
n a v i g a b i l i t y  d e t e r m i n a t i o n s  t r e  s t i l l  made  f o r  n e a r l y  e v e r y  f e d e r a l  
l a n d  c o n v e y a n c e  u n d e r  ANCSA o r  t h e  A l a s k a  S t a t e h o o d  a c t .  T h e  
m a n a g e m e n t  p l a n  f o r  n e a r l y  e v e r y  f e d o r a l  C o n s e r v a t i o n  S y s t e m  U n i t  
( C 5 U )  a l s o  a d d r e s s e s  t h e  n a v i g a b i l i t y  i s s u e .

I D E N T I F I C A T I O N  Q F  N A V I G A B L E  .WATERS
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F e d e r a l  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  r e v i e w e d  b y  c h e  i t a c e  t o  
i n s u r e  t h a t  a v a i l a b l e  i n f o r m a t i o n  s o u r c e s  w e r o  u s e d  a n d  i n t e r p r e t e d  
c o r r e c t l y .  W h e r e  c h e  f e d e r a l  g o v e r n m e n t  d e t e r m i n e s  n o n - n a v i g a b l e  
a  w a t e r b o d y  w h i c h  i a  c o n s i d e r e d  n a v i g a b l e  b y  t h o  s t e c e .  t h e  s t a t o  
may p r o v i d e  c h e  g o v e r n m e n t  w i t h  s u p p l e m e n t a l  i n f o r n ^ - i o n  a b o u t  t h e  
u s e s  a n d  c h a r a c t e r i s t i c s  o f  t h e  w a t e r b o d y  t o  o b t a i n  a 
r e d e t e r m i n a t i o n  o f  n a v i g a b i l i t y .  U n d e r  s o m e  c i r c u m s t a n c e s  t h e  
s c a t e  n e e d s  t o  m a k e  i t s  own n a v i g a b i l i t y  d e t e r m i n a t i o n s ,  3 u c h  a s  
f o r  a  o i l  a n d  g a s  l e a s e  s a l e ,  l a n d  d i s p o c a l ,  m a t e r i a l  s a l e ,  m i n i n g  
c l a i m ,  o r  a n o t h e r  u s e  o f  s t a t e  l a n d  o r  r e s o u r c e s  r e q u i r i n g  a 
d e t e r m i n a t i o n  o f  o w n e r s h i p  o f  s u b m e r g e d  l a n d s  w i t h i n  t h e  a f f e c t e d  
a r e a .
F o r  l a r g e ,  u n d e v e l o p e d  r e g i o n *  o f  A l a s k a  t h e r a  t r a y  b e  l i t t l e  o r  n o  
a c c u r a t e  w a t e r b o d y  u s e  o r  p h y s i c a l  c h a r a c t e r i s t i c s  i n f o r m a t i o n  
a v a i l a b l e  f o r  m a k i n g  n a v i g a b i l i t y  d e t e r m i n a t i o n s .  When i n f o r m a t i o n  
i s  l a c k i n g ,  a n d  i t  m u s t  make  a  n a v i g a b i l i t y  d e t e r m i n a t i o n ,  t h c  
s c a t e  i s  f o r c e d  t o  r e l y  s o l e l y  u p o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  
s h o w n  o n  m a p s  a n d  a e r i a l  p h o t o g r a p h s .  I n  t h e s e  c a s e s ,  t h c  s t a t e  
i d e n t i f i e s  a s  n a v i g a b l e  a l l  s t r e a m s  d e p i c t e d  o n  c h e  U . S . G . S .  m ap s  
w i t h  d o u b l e  l i n e s  ( g e n e r a l l y  a t  l e a s t  7 0  f e e t  w i d e )  a n d  h a v i n g  a n  
a v e r a g e  g r a d i e n t  o v e r  t h e  l e n g t h  o f  t h e  s c r e a m  o f  n o  m o r e  t h a n  5 0  
f e e t  p e r  m i l e ,  w i t h  r a r e  e x c e p t i o n s ,  t h e  s t a t e ' s  e x p e r i e n c e  h a s  
b e e n  c h a t  s t r o a m s  o f  t h i s  t y p e  a r e  d a * p  e n o u g h  a n d  w i d e  e n o u g h  t o  
b e  n a v i g a b l e  b y  o a t s  c a r r y i n g  p e r s o n a  o r  g o o d s  a n d  m u s t  t h e r e f o r *  
b *  - c o n s i d e r e d  l e v i l l y  n a v i g a b l e .  S t r e a m j  d e p i c t e d ,  w i t h  s i n g l o  
l i n o s ,  a l t h o u g h  n a r r o w e r  i n  w i d t h ,  m ay  a l s o  b«  l i s t e d  a s  
p o t u n c i a l l y  n a v i g a b l e  i f  t h e y  h a v e  g r a d i e n t s  o f  s u b s t a n t i a l l y  l e s 3  
t h a n  5 0  f e e t  p a r  m i l e  a nd  a r e  a t  l e a s t  1 0  m i l e * .

I f  t h e r e  i s  n o  p u b l i c  u s e  o r  p h y s i c a l  c h a r a c t e r i s t i c s  i n f o r m a t i o n  
r e a d i l y  a v a i l a b l e  f o r  l a k e s ,  t h o s e  l a k e s  w h i c h  n r o  s h ow n  o n  m ap s  
a n d  a e r i a l  p h o t o g r a p h s  a s  h a v i n g  a n a v i g a b l e  w a t e r  c o n n e c t i o n  w i t h  
o t h e r  n a v i g a b l e  w a t e r s ,  o r  w h i c h  a r o  a c c e s s i b l e  b y  s h o r t  o v e r l a n d  
p o r t a g e s ,  o r e  c o n s i d e r e d  n a v i g a b l e  r e g a r d l e s s  o f  t h a  s i z e  o f  t h e  
l a k e .  T h e s e  l a k e s  a r e  p a r t  o f  a  s y s t e m  o f  i n t e r c o n n e c t e d  n a v i g a b l e  
w a t e r s .  I f  a  l a k e  i s  t o t a l l y  i s o l a t e d ,  i t  w i l l  b e  i n c l u d e d  o n  t h e  
s t a t e ’ s n a v i g a b i l i t y  maps i f  i t  i s  a t  l a s t  1 1 / 2  m i l t s  l o n g .  T h a c  
l e n Q t h  i n s u r e s  t h a t  t h e  l a k e  c a n  b e  u s e d  o s  a  ' h i g h w a y " . f u t u r *  
j u d i c i a l  d e c i s i o n c  i n t e r p r e t i n g  c h o  " h i g h w a y "  r e q u i r e m e n t  f o r  
i s o l a t e d  l a k e s  c o u l d  s h o r t e n  c r  l e n g t h e n  t h i s  1 1 / 2  m i l *  * r u l «  o f  
t h u m b . •

T h e  s t a t o  r e c o g n i z e s  t h a t ,  u n d e r  s o m e  c i r c u m s t a n c e s ,  l a k e s  s m a l l e r  
t h a n  1 1 / 2  m i l e s  l o n g  c a n  b e  a n d  a r e  u s e d  a s  n a v i g a b l e  h i g h w a y .  I n  
t h o s e  c a s e s ,  w hen  knew'n, t h e s e  s m a l l e r  l a k e s  a r *  a l s o  d o p i c c e d  o n  
C h e  s t a t e ’ s  n r v i g a b i l i c y  m ap .  K o r o o v e r ,  a s  a m a t t e r  o f  
a d m i n i s t r a t i v e  p o l i c y  a n d  c o n v e n i e n c e  o n l y ,  t h c  s t a t e  r a y  s o m e t i m e s  
m ak e  a n  e x c e p t i o n  t o  t h a  1 1 / 2  m i l e  s t a n d a r d  i n  t h e  e x t r e m e l y  w e t
‘ •v. l3/3/t«
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r e g i o n s  o f  t h e  s t a t e ,  i n c l u d i n g  s ome  a r e a s  i n  t h e  Y u k o n - K u s k o k w i m  
D e l t a ,  Y u k o n  F l a t s  a n d  o n  t h e  N o r t h  S l o p e .  I n  t h e s e  a r e a s ,  a n  
i s o l a t e d  l a k e  m i g h t  n e o d  t o  b e  2 - 3  m i l e s  l o n g  t o  b o  i n c l u d e d  o n  t h e  
s t a t e ' s  n a v i g a b i l i t y  m a p r .  A l t h o u g h  s m a l l e r  l a k e s  i n  t h e s e  a r e a s  
a r c  c a p a b l e  o f  b e i n g  u s e d  C o r  t r a n s p o r t a t i o n  a n d  s h o u l d  b o  f o u n d  
n a v i g a b l e  b y  t h e  c o u r t s ,  t h e  a t a t e  h a s  d e c i d e d  t o  c o n c e n t r a t e  i t s  
l i m i t e d  r e s o u r c e s  i n  p r o t e c t i n g  t h e  l a r g e r  w a t e r b o d i e s  f i r s t .

NAV IGABLE  WATERS WTTHTN PP. F> STATEHOOD . F E D ER A L . WITHDRAWALS
A l t h o u g h  d i s p u t e s  o v * r  w h i c h  w a t e r s  i n  A l a s k a  a r e  n a v i g a b l e  a r e  t h e  
m o s t  f r e q u e n t  c a u s e  o f  s u b m e r g e d  l a n d  o w n e r s h i p  d i s p u t e s ,  t h e r e  i s  
a n o t h e r  m a j o r  l e g a l  i s s u e  w h i c h  p o s e s  a  t h r e a c  t o  A l a s k a * s  
s o v e r e i g n  c l a i m  t o  t h e  b e d s  o f  n a v i g a b l e  w a t o r * .  E v e n  w h e r o  
n a v i g a b i l i t y  i s  c o n c e d e d ,  t h e  f e d e r a l  g o v e r n m e n t  o f t e n  c o n t e n d s  
t h a t  t i t l e  t o  c he  s u b m e r g e d  l a n d s  d i d  n o t  v e s t  i n  t h a  s t a t o  i f  t h e  
a r e a  w a s  w i t h d r o w n  o r  r e s e r v e d  b y  c h e  f e d e r a l  g o v e r n m e n t  o n  t h e  
d a t e  o f  s t a t e h o o d .  W i t h i n  N a t i v e  c o n v e y a n c e  a r e a s ,  c h e  f e d e r a l  
g o v e r n m e n t  h a s  u s e d  t h i s  c l a i m  o f  " r e s e r v e d  s u b m e r g e d  l a n d s *  t o  
j u s t i f y  i t s  a t t e m p t s  t o  c o n v e y  c h o  b e d s  o f  n a v i g a b l e  w a t e r s  i n  
f u l f i l l m e n t  o f  t h o  N a t i v e  e n t i t l e m e n t s .  W i t h i n  e t a t e  s e l e c t i o n s ,  
c h e  f e d e r a l  g o v e r n m e n t  h a s  u s e d  t h e  s am e  c l a i m  t o  c h a r g e  t h e  
a c r e a g e  o f  s u b m e r g e d  l a n d s  a g a i n s t  t h a  s t a t e ' s  e n t i t l e m e n t .
T h e  o t a t a  s t r o n g l y  d i s a g r e e s  w i t h  t h i s  f e d e r a l  r l * i m  
w w w i . a i *  fc,ui.euicu a  n u a o s r  o t  c o u r t  c h a l l e n g e s  t o  r e s o l v e  t h e  i s s u e .  
I n  a d d i t i o n - t o  . n u m e r o u s  a p p e a l s  f r o m  f e d e r a l  d e c i s i o n s  t o  c o n v e y  o r  
c h a r g o  f o r  t h e  b e d s  o f  n a v i g a b l e  w a t e r s ,  t h o  s t a t e  w a s  a c t i v e l y  
i n v o l v e d  a s  a  f r i e n d  o f  c h o  c o u r t  i n  o n e  c a s e  b e f o r e  t h e  U n i t e d  
S t a t e s  S u p r e m e  C o u r t  a n d  c o n t i n u e s  t o  b a  i n v o l v e d  i n  a n o t h e r  
S u p r e m e  C o u r t  c a s a  w h i c h  p r e s e n t s  t h i s  i s s u e .  T h c  p e n d i n g  c a s e  i s  
U n i t e d . .  S t a t e s  v .  A l a s k a .  U . S .  S u p r e m e  C o u r t  0 4  O r i g i n a l  ( f i l e d  
J u n e ,  1 9 7 9 )  .
O n  J u n e  8 ,  1 9 0 7  t h c  C o u r t  i s s u e d  i t s  d e c i s i o n  i n  U t a h  v .  U n i t e d  
S t a t c -s .  N o .  8 5 - 1 7 7 2  ( f i l e d  O c t .  1 4 ,  1 9 0 6 ) .  I n  t h i s  c a s e  t h e
f e d e r a l  g o v e r n m e n t ,  i n  1 9 7 6 ,  i s s u e d  o i l  a n d  g o a  l e a s e e  o r  l a n d  
u n d e r l y i n g  U t a h  L a k e ,  a n a v i g a b l e  w a t e r b o d y  l o c a t e d  i n  U t a h .  T h e  
s u i t  s o u g h t  a  d e c l a r a t o r y  j u d g e m e n t  t h a t  U t a h ,  r a t h e r  t h a n  t h a  
U n i t e d  S t a t e s  h o l d s  t h e  l a n d s  u n d e r  n a v i g a b l e  w a t e r s  i n  t h e  
t e r r i t o r i e s  i n  t r u s t  f o r  f u t u r e  s t a t e s ,  e n d .  a b s e n t  a  p r i o r  
c o n v e y a n c e  b y  c h e  f e d e r a l  g o v e r n m e n t  t o  t h i r d  p a r t i e s ,  a s t a t e  
a c q u i r e e  t i t l e  t o  s u c h  l a n d  u p o n  e n t e r i n g  t h e  U n i o n  o n  a n  ’ e q u a l  
f o o t i n g "  w i t h  t h e  o r i g i n a l  13  s t a t e s .

T h c  S u p r a m c  C o u r t  h e l d  t h a t  t i t l e  d i d  p a s s  t o  c h e  s t a t e  u p o n  U t a h ' s  
a d m i s s i o n  t o  t h e  U n i o n .  T h o y  h e l d  t h . t  t h s r e  i s  a  s t r o n g  
p r e s u m p t i o n  a g a i n s t  f i n d i n g  c o n g r e s s i o n a l  i n t s n c  t o  d e f e a t  a 
s t a t e ' s  t i t l e ,  a n d ,  t h a t  i n  l i g h t  o f  t h e  l o n g s t a n d i n g  p o l i c y  o f  c h e  
f e d e r a l  g o v e r n m e n t ' s  h o l d i n g  l a n d  u n d e r  n a v i g a b l e  w a t e r s  f o r  t h e
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u l t i m a t e  b e n e f i t  o f  f u t u r e  a t a t e  a b s e n t  e x c e p t i o n a l  c i r c u m s t a n c e s , 
a n  i n t e n t  t o  d e f e a t  a s t a t e ' s  e q u a l  f o o t i n g  e n t i t l e m e n t  c o u l d  n o t  
b o  i n f e r r e d  f r o m  t h e  m e r e  a c t  o f  t h e  r e s e r v a t i o n  i t s e l f .  T h e  
U n i t e d  S t a t e o  w o u l d  n o t  m e r o l y  b o  r e q u i r e d  t o  e s t a b l i s h  t h a t  
C o n g r e s s  c l e a r l y  i n t e n d e d  t o  i n c l u d e  l a n d  u n d e r  n a v i g a b l e  w a t e r s  
w i t h i n  t h e  f e d e r a l  r e s e r v a t i o n ,  b u t  w o u l d  a d d i t i o n a l l y  h o v e  t o  
e s t a b l i s h  t h a t  C o n g r e s s  a f f i r m a t i v e l y  i n t e n d e d  t o  d e f e a t  t h e  f u t u r e  
s t a t e ' a t i t l e  t o  s u c h  l a n d .

T h i s  d e c i s i o n  h a s  s i g n i f i c a n t  r a m i f i c s t i o n a  w i t h i n  A l a s k a ,  s i n c e  
o v e r  9 5  m i l l i o n  a c r e s  -  m o r e  t h a n  25% o f  t h e  t o t a l  a r e *  o f  t h e  
s t a t e  -  v o j  e n c l o s e d  w i t h i n  v a r i o u s  f e d o r a l  w i t h d r a w a l s  a n d  
r e s e r v a t i o n s  a t  t h e  t i m e  A l a s k a  b e c a m e  a s t a c a .

K A V I G A B L E - H A T E R S - W T T H I M  A N I L C A . C O N S E R V A T I O N  -SYSTEM UK’TT C

O n  D e c e m b e r  2 ,  1 9 8 0 ,  t h e  A l a s k a  N a t i o n a l  I n c e r o c c  L a n d s
C o n s e r v a t i o n  A c t  b e c a m e  l o w .  T h i s  a c t  c r e a t e d  o r  a d d e d  1 0 4 . 3  
m i l l i o n  a c r e s  t o  v a r i o u s  f e d e r a l  c o n s e r v a t i o n  s y s t e m  u n i t s .
B e c a u s e  t h e s e  ' w i t h d r a w a l s *  o c c u r r e d  a f t e r  t h e  d a c e  o f  s t a t e h o o d ,
t h a r e  i s  n o  d i s a g r e e m e n t  b e tw e e n  t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t s  
t h a t  n a v i g a b l a  w a t e r s  w i t h i n  t h a  v a r i o u s  C S U ' s  a r e  o w n e d  b y  c h e  
a t a t e .  H o w e v e r ,  t h e r e  i s  s om e  d i s a g r e e m e n t  o n  t h e  a m o u n t  o f
a u t h o r i t y  t h a  f e d e r a l  l a n d  m a n a g e r s  may  h o v e  t o  r e g u l a t e  t h e s e
s t a t e  ow n ed  s u b m e r g e d  l a n d s .

. T h e  U . S . ' C o n s t i t u t i o n  g i v e s  C o n g r e s s  c e r t a i n  l i m i t o d  p o w e r s  t o  
c o n t r o l  u s e s  o n  s t a t e  owned s u b m e r g e d  l a n d .  T h e s e  o r e  k n own  a s  c h e  
P r o p e r t y  C l a u s e ,  N a v i g a t i o n a l  S e r v i t u d e  a n d  t h e  C o m m e r c e  C l a u s e .  
T h e  e x t e n t  o f  t h e s e  p o w e r s  i n v o l v e s  c o m p l e x  l e g a l  q u e s t i o n s .  
H o w e v e r ,  e v e n  a s s u m i n g  ch o c  C o n g r e s s  h a s  t h a  p o w e r  t o  r e g u l a t e  
s t a t e - o w n e d  s u b m e r g e d  l a n d s  i n  A l a s k a ,  c h e  U n i t e d  S t a t o s  S u p r e m e  
C o u r t  h a s  r u l e d  t h a c  C o n g r e s s  m a y  c h o o s e  n o t  t o  e x e r c i s e  t h a t  
p o w e r ,  t h u s  l e a v i n g  r e g u l a t i o n  t o t a l l y  u p  t o  t h c  s t a t e .
£ P - — v . .  C h i c a g o ,  1 0 7  U . S .  ( 1 7  O t t o . }  6 7 8  ( 1 8 8 3 ) .  W h e t h e r  C o n g r e s s  
h a s  d o n e  t h o t  c a n  o n l y  b e  d o t a r m i n e d  b y  e x a m i n i n g  t h e  f e d e r a l  l a w s  
p a s s e d  b y  C c n g r o s s  d e a l i n g  w i t h  A l a s k a  l a n d s .  A n o t h e r  p o s s i b i l i t y  
i s  t h a t  t h e  s t a t e  a n d  f a d e r a l  g o v e r n m e n t s  h a v e  c o n c u r r e n t  
j u r i s d i c t i o n ,  s h a r i n g  t h e  a u t h o r i t y  t o  r e g u l a t e  s u b m e r g e d  l a n d s .

I n  AN ILCA ,  C o n g r e s s  d i d  n e t  t a k e  a w a y  t h e  s t a t e ' s  p o w e r  t o  r e g u l a t e  
s t a t e - o w n e d  s u b m e r g a d  l a n d s  w i t h i n  f e d e r a l  C S U ' s  . i n  A l a s k a .  
N u m e r o u s  p r o v i s i o n s  i n  ANILCA r e c o g n i z e  a n d  r e s p e c t  c h e  s t a t e ' s  
a u t h o r i t y  o v o r  s t a t e - o w n e d  l a r . d .  I n  acme c a s a s .  h o w e v o r ,  C o n g r e e s  
m a y  h a v e  a t t e m p t e d  t o  g i v e  t h e  f e d e r a l  l a n d  m a n a g e r s  s om e  
c o n c u r r e n t  a u t h o r i t y  t o  r e g u l a t e  n a v i g a b l e  w a t e r s  w i t h i n  C S U ' s .

••V. 12/2/H
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T h a  s t a t e ,  w h e r e  p o c s i b l e ,  c o o p e r a t e s  w i t h  r a t h e r  t h a n  c o n f r o n t u  
t h e  f e d e r a l  l a n d  m a n a g e r s .  T h i s  c o o p e r a t i o n  o f t e n  c a k e s  c h e  f o r m  
o f  a  m e m o r a n d u m  o f  u n d e r s t a n d i n g  t h a t  d i s c u s s e s  m a n a g e m e n t  i s s u e s  
a n d  h ow  t h e y  w i l l  b o  r e s o l v e d .  D i f f e r e n c e s  d o  o c c u r  h o w e v e r ,  o v e r  
i s s u e s  s u c h  a s  c o l u m n  m a n a g e m e n t  a n d  r e s t r i c t i o n s  o n  m i n i n g .

X I .  r.rrc&T, a m p  POL ICY G t l l D FT JK E S  GQtfE FJ i I NG MANAGEMENT  S UBMERGES 
LA N DS .  A N D -PUBL IC  WATERS

T h a  s t a t o  h a s  s p e c i a l  d u t i e s  a n d  m a n a g e m e n t  c o n a t r a i n t a  w i t h  
r o s p e c t  t o  s c a t e  owned l a n d  u n d e r l y i n g  n a v i g a b l e  w a t e r s .  T h e s e  
s p e c i a l  d u c i e c  and  m an a g em en t  c o n s t r a i n t s  a r i s e  f r o m  t h o  A l a s k a  
C o n s t i t u t i o n .  T h e  A l a a k a  C o n s t i t u t i o n  c o n c a i n n  n u m o r o u a  p r o v i s i o n s  
e m b r a c i n g  t h e  p r i n c i p l e s  c o m m o n l y  k n ow n  a s  t h e  p u b l i c  t r u s t  
d o c t r i n e .  T h e  p u b l i c  t r u s t  d o c t r i n e  i s  r e m a r k a b l e  b o t h  f o r  i t s  a g e  
a n d  f o r  i t s  v i g o r .  R o o t e d  i n  t h e  c u s t o m s  o f  t h e  s e a f a r i n g  G r e c o s  
a n d  R o m a n s ,  i t  h a a  e v o l v e d  t o  b e c o m e  o n e  o f  t h e  t r i a t  e f f e c t i v e  
a a f o g u a r d a  o f  p u b l i c  r i g h t s .  B a s i c a l l y ,  t h o  t r u s t  r e f l e c t s  a n  
u n d e r s t a n d i n g  o f  t h e  a n c i e n t  c o n c e p t  t h a t  n a v i g o b l o  w a t e r s ,  t h e i r  
b e d s  a n d  t h e i r  b a n k s ,  s h o u l d  b e  e n j o y e d  b y  a l l  t h e  p e o p l e  b e c e u s c  
t h e y  a r e  c o o  i m p o r t a n t  t o  b e  r e s e r v e d  f o r  p r i v a t e  u s e .

i n  A m e r i c a ,  c h e  c o n c e p t  o f  p u b l i c  r i g h t s  t o  p u b l i c  w a t e r s  w a s  
r e c o g n i z e d  s i n c e  t h e  e a r l y  d a y s  o f  t h e  M a s s a c h u s e t t s  B a y  C o l o n y  
w h e r e  c h e  g r e a t  Pond O r d i n a n c e  o f  1 6 4 1  g u a r a n t e e d  che  r i g h t  t o  f i s h  
a n d  f o w l  i n  p o n d s  g r e a t e r  c h a n  1 0  a c r e s ,  a l o n g  w i t h  c h e  f r e e d o m  t o  
p a s s  t h r o u g h  p r i v a t e  p r o p e r t y  t o  d o  s o .
B y  1 3 2 1 ,  A m e r i c a n  c o u r t s  w e r e  p r o n o u n c i n g  c h e  l a w  o f  p u b l i c  t r u s t  
a s  we k n o w  i t  t o d a y .  T h i s  d o e s  n o t  m ea n  t h a t  n o  w a t e r - r e l a t e d  
d e v e l o p m e n t  c a n  c o k e  p l a c o .  T h c  p u b l i c  t r u s t  d o c t r i n e  p e r m i t s  
s t a c e s  t o  i m p r o v e  w a t e r w a y ?  b y  c o n s t r u c t i n g  p o r e * ,  d o c k s  a n d  
w h a r v e s ,  t h u 6  f u r t h e r i n g  t h a  p u r p o s e s  o f  t h e  - t r u s t .  G e n e r a l l y  
s p e a k i n g ,  t h a  p e o p l e ' s  c r u s t  r i g h t s  t r a y  b e  a l i e n a t e d  o n l y  i n  w a y s  
t h a c  f u r t h e r  o v e r a l l  t r u s t  u s e s ,  a n d  i n  r e l a t i v e l y  s m a l l  p a r c e l s .

IlllnoLs- Central Rail rend Prmaanv--V. Illinois, 146 U.S. 387, 452
( 1 9 3 2 ) ,  i n v o l v e d  a g r a n t  b y  t h e  S t a t e  o f  I l l i n o i s  o f  o n a  t h o u s a n d  
a c r e s  o t  t h a  b e d  o f  L a k e  M i c h i g a n ,  c o n s t i t u t i n g  t h e  e n t i r e  h a r b o r  
o f  t h a  C i t y  o f  C h i c a g o ,  t o  t h e  I l l i n o i s  C e n t r a l  R a i l r o a d .  T h e  U . S .  
S u p r e m e  C o u r t  h e l d  t h a t  t h e  g r a n t  w a s  r e v o k o b l e ,  t h a t  t h e  s t a t e  
h e l d  t h e  l a n d  i n  t r u s t  f o r  t h e  p u b l i c ,  a n d  t h a c  i t  waa p o w c r l o s a  t o  
r e l i n q u i s h  i t s  r i g h t s  a a  t r u s t e e .

PUBT.T(~* TRUST DQCTEINE
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T h e  c o u r t  w o n t  o n  t o  a n y  t h a c  l a n d  u n d e r l y i n g  n a v i g a b l e  w a t * r s  i a  
m uch  m o r e  t h a n  a  s i m p l e  p r o p e r t y  r i g h t .

[ I ] t  i s  a  t i t l e  d i f f e r e n t  i n  c h a r a c t e r  f r o m  t h a t  w h i c h  t h c  
a t a t e  h o l d s  i n  l a n d s  i n t e n d e d  f o r  s a l e .  I t  i s  d i f f e r e n t  f r o m  
t h a  t i t l e  w h i c h  t h e  U n i t e d  S t a t C 3  h o l d s  i n  t h e  p u b l i c  l a n d s  
w h i c h  a r e  o p e n  t o  p r e e m p t i o n  a n d  s a l e .  I t  i s  a t i t l e  h e l d  i n  
t r u s t  f o r  t h o  p e o p l e  o f  t h e  s t a t e  t h a t  t h a y  may  e n j o y  t h e  
n a v i g a t i o n  o f  t h c  w a t e r s ,  c a r r y  o n  c o m m e r c e  o v e r  t h e m ,  a n d  
h a v e  l i b e r t y  o f  f i s h i n g  t h e r e i n  f r e e d  f r o m  t h e  o b s t r u c t i o n  o r  
i n t e r f e r e n c e  o f  p r i v a t e  p a r t i e s . . .  T h e  t r u s t  d e v o l v i n g  u p o n  
t h e  s c a t *  f o r  t h e  p u b l i c ,  a n d  w h i c h  c a n  o n l y  b e  d i s c h a r g e d  b y  
t h e  m an a g e m e n t  a n d  c o n t r o l  o f  p r o p e r t y  i n  w h i c h  t h e  p u b l i c  h a s  
a n  i n t e r e s t ,  c a n n o t  b e  r e l i n q u i s h e d  b y  a  t r a n s f e r  o f  t h e  
p r o p e r t y .

I n  t h e  1 9 t h  c e n t u r y  t h e  p u r p o s e s  o f  t h e  t r u s t  w e r e  g e n e r a l l y  
d a s c r i b e d  c s  • c o m m e r c e ,  ;  i v i g a t i o n  a r . d  f i s h e r y . '  T h i s  w a s  l o g i c a l  
b e c a u s e  t h e  m a j o r  w a t e r w a y s  w e r e  e s s e n t i a l  h i g h w a v s  o f  c o m m e r c e .  
B u t  a s  o c h e r  v a l u e s  bacarrve i n c r e a s i n g l y  i m p o r t a n t ,  c o u r t s  b e g a n  t o  
r e c o g n i z *  r e c r e a t i o n  a n d  e n v i r o n m e n t a l  p r o t e c t i o n  a m o n g  t h e  
p u r p o s e s  f o r  w h i c h  t h a  c r u s t  e x i s t s .  As  a  C a l i f o r n i a  c o u r t  s a i d  i n  
1 9 7 1 ,  ’ w i t h  o u r  e v e r  i n c r e a s i n g  l e i s u r e  t i m e . . . a n d  t h e  e v e r  
i n c r e a s i n g  n e e d  f o r  r e c r e a t i o n a l  a r e a s  i t  i a  e x t r e m e l y  i m p o r t a n t  
t h a t  t h o  p u b l i c  n e o d  n o t  b a  d e n i e d  u s e  o f  r e c r e a t i o n a l  w a t e r . . .  t h e  
r u l u  i s  t h a t  a n a v i g e b l o  s t r e a m  r r a y  b o  u s e d  b y  t h e  p u b l i c  C o r  
b o a t i n g ,  s w i n g i n g ,  f i s h i n g ,  h u n t i n g  a n d  a l l  r e c r e a t i o n a l  p u r p o s e s . '  
P e o p l e  > - x _ r e l .  B a k e r  v  M ac k ,  1 9  C a l .  A pp .  3 d  1 0 4 0 .  1 0 4 4  ( 1 9 7 1 ) .

T h e  A l a s k a  c o n s t i t u t i o n  p r o v i d e s  p r o t e c t i o n s  s i m i l a r  t o  t h e  p u b l i c  
t r u s t  d o c t r i n e  p r o t e c t i o n s  t h a t  c a n n o t  b e  d i s r e g a r d e d  b y  t h o  
l e g i s l a t u r e  o r  o v e r r u l e d  b y  t h e  c o u r t s .  A r t i c l e  V I I I ,  s e c .  3 
p r o v i d e s ;  " W h e r e v e r  o c c u r r i n g  i n  t h e i r  n a t u r a l  a t a t e ,  f i s h ,  
w i l d l i f e  a n d  w a t e r s  a r c  r e s e r v e d  t o  t h c  p e o p l o  f o r  c ommon u s e . "  
A f t e r  r e v i e w i n g  t h e  p u b l i c  t r u s t  d o c t r i n e  i n  O w s l c h e k  v .
G u i d e  . L i c e n s i n g . 7 6 3  P . 2 d  4 e 0 ( A l a s k a  1 9 8 8 ) ,  t h *  A l a s k a  S u p r e m e  
C o u r t  « x p l a i n o d  t h a t  " t h e  con t rcn  u s e  c l a u s e  w as  i n t e n d e d  t o  o n g r a f t  
i n  o u r  c o n s t i t u t i o n  c e r t a i n  t r u s t  p r i n c i p l e s  g u a r a n t e e i n g  a c c e s s  t o  
t h e  f i s h ,  w i l d l i f e  n n d  w a t e r  r e s o u r c e s  o f  t h e  s t a t e . "
I n  Cf,1:  . F i s h e r i e s .  Tn c . _ v .  B u n k e r . 7 5 5  P 2 . d  1 1 1 5  ( A l a s k a  I 9 6 0 ) ,  t h e  
A l a s k a  S u p r e m o  C o u r t  a p p l i e d  t h e  p u b l i c  t r u s t  d o c t r i n e  t o  
t i d e l a n d s ,  h o l d i n g  t h a t  e v e n  a f t e r  c o n v e y a n c e ,  c h e  t i t l e  r e m a i n s  
s u b j e c t  t o  c o n t i n u i n g  p u b l i c  e a s e m e n t s  f o r  p u r p o s e s  o f  n a v i g a t i o n ,  
c o m m e r c e  a n d  f i s h e r y .

T h *  1 9 8 5  A l a s k a  l e g i s l a t u r e  r e c o g n i z e d  t h a  c o n s t i t u t i o n  a p p l i c a t i o n  
o f  p u b l i c  c r u s t  d o c t r i n *  p r i n c i p l e s  i n  A l a s k a .  I n  a n  A c t  r e l a t i n g  
t o  c h e  p u b l i c  o r  n a v i g a b l e  w a t e r s  o f  t h o  s t a t e ,  t h o  l e g i s l a t u r e
»»v. 13/3/M
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P a g e  i g  D e c e m b e r  2 ,  1 9 9 4

f o u n d  t h a t  • t h e  p e o p l e  o£  t h #  s t a t e  h a v o  a  c o n o t i t u c i o n a l  r i g h t  t o  • 
f r e o  a c c e s s  t o  t h e  n a v i g a b l e  o r  p u b l i c  w a t e r *  o f  t h e  s t a t e *  a n d  
t h a t  t h a  s t a t e  ’ h o l d s  a n d  c o n t r o l *  a l l  n a v i g a b l e  o r  p u b l i c  w a t e r *  
i n  t r u s t  f o r  t h e  U 9 e o f  t h a  p e o p l e  o f  t h e  • c a t a " .  8 5  SLA C h .  8 2 .
I n  t h e  a am e  a c t ,  t h a  i a g i a l a t u r e  r u l e d  t h a t  s u b m e r g e d  l a n d s  a r e  
• a u b j e c t  t o  t h o  r i g h t s  o f  t h a  p e o p l e  o f  t h e  s t a t e  t o  u s o  a r . d  h a v e  
a c c e s s  t o  t h e  w a t e r  f o r  r o c r e a t i o n a l  p u r p o s e #  o r  a n y  o t h e r  p u b l i c  
p u r p o s e  f o r  w h i c h  t h e  w a t e r  i s  u s a d  o r  c a p a b l e  o f  b e i n g  u s e d  
c o n s i s t e n t  w i t h  t h e  p u b l i c  t r u a t . '

C o u r t s  i n  o t h e r  s t a c e s  o v e r  t h e  y e a r s  h a v e  d o f i n c d  i n  s o m e w h a t  
d i f f e r e n t  w a y s  t h o  p u b l i c  u s e s  t h a t  a r e  p e r m i t t e d  a n d  p r o t e c t e d  b y  
t h e  p u b l i c  t r u s t  aa  i t  a p p l i e s  t o  s u b m e r g e d  l a n d s .  I n  r e v i e w i n g  
t h e s e  c c h a r  c a s e s ,  i t  c a n  c l e a r l y  b e  s e e n  c h a t  t h r o u o h  t i m e  a n  e v e r  
e x p a n d i n g  d a f i n i t i o n  o f  t h e  p u b l i c  u s o s  p r o t e c t e d  b y  t h e  p u b l i c  
t r u a c  d o c t r i n e  i s  b e i n g  a d o p t e d .  T h e  C a l i f o r n i a  S u p r e m e  C o u r t  
r e c e n t l y  h e l d  t h a t :

A l t h o u g h  e a r l y  c a s o s  h a d  e x p r e s s e d  t h a  s c o p e  o f  t h e  p u b l i c ' s  
r i g h t  i n  { l a n d s  s u b j e c t  t o  t h e  p u b l i c  t r u s t )  a s  e n c o m p a s s i n g  
n a v i g a t i o n ,  c om m e r c e  a n d  f i s h i n g ,  t h e  p e r m i s s i b l e  r a n g e  o f  
p u b l i c  u s e s  i s  f a r  b r o a d e r ,  i n c l u d i n g  t h e  r i g h t  t o  h u n t ,  b a t h e  
o r  sw im ,  a n d  t h e  r i g h t  t o  p r e s e r v e  t h e  ( p u b l i c  t r u s t )  l a n d s  i n  
t h e i r  n a t u r a l  s t a t e  a s  e c o l o g i c a l  u n i t s  f c r  s c i e n t i f i c  a c u d y .  
C i L Y - jQ t ,  . S a r X e l m  v . , ^ u p £ r i . Q r  c o m e  Q f - A l a r c c d a ,  606  p . 2 d  3 6 2 ,  
3 6 5  ( C a l , 1 9 8 0 )

•  •  •  •  • • • • •

I t  i s  c l e a r  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  t h a t  t h e  S t a t e  o f  A l a s k a  
h a *  t h e  r e s p o n s i b i l i t i e s  o f  a  t r u s t e e  w i t h  r e s p o c t  t o  m an a g e m e n t  o f  
l e n d  u n d e r l y i n g  n a v i g a b l e  w a t e r s .  K o r e o v o r ,  c h o  A l a s k a  l e g i s l a t u r e  
h a s  a d o p t e d  a  b r o a d  v i e w  o f  t h e  p u b l i c  u s e s  p r o t e c t e d  o r  p e r m i t t e d  
b y  t h e  p u b l i c  t r u a c .  A c c o r d i n g l y ,  t h e  A l a a k a  A t t o r n e y  G e n e r a l ' s  
O f f i c e  h a s  d e t e r m i n e d  t h a t ,  u n t i l  t h e  A l a s k a  S u p r e m e  C o u r t  r u l e s  o n  
C h e  q u e s t i o n ,  t h e  s t a t e  s h o u l d  a s s u m e  t h a t  a  b r o a d  d e f i n i t i o n  o f  
p u b l i c  r i g h t s  p r o t a c t e d  b y  c h e  A l a s k a  C o n s t i t u t i o n  a n d  t h e  p u b l i c  
t r u s t  d o c t r i n e  a p p l i e s  i n  A l a s k a ,  s i m i l a r  t o  t h e  o n e  a d o p t e d  b y  c h e  
C a l i f o r n i a  S u p r e m e  C o u r t .  1 9 8 2  A t t y .  G a n .  O p .  N o .  3 ( J u n e  1 0 ,  
1 9 8 2 ) .

PUBLIC WATERS

I t  i s  n o t  o n l y  t h a  b e d s  o f  n a v i g a b l e  w a t e r s  i n  A l a s k a  t h a c  a r e  
r e s e r v e d  i n  p u b l i c  o w n e r s h i p  f o r  p u b l i c  u s e .  U n d e r  a r t i c l e  V I I I ,  
s e c t i o n  3 o f  t h e  A l a s k a  C o n s t i t u t i o n ,  a l l  w a t e r s  o c c u r r i n g  i n  c h a i r  
n a t u r a l  s t a t e  a r e  r e s e r v e d  t o  t h e  p e o p l e  f o r  c o r r r o n  u s e .  A r t i c l e  
V I I I .  s e c t i o n  1 4  o f  t h e  A l a s k a  C o n s t i t u t i o n  a l s o  p r o v i d e s  f o r  c h e  
b r o a d e s t  p o s s i b l e  a c c e s s  t o  6 n d  u s e  o f  s c a t s  w a t e r s  b y  t h a  g e n e r a l  
p u b l i c .

J
*»v.
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S e c t i o n  1 4 .  A r c g f t j . - f c o  n a v i g a b l e  W a t e r s . F r o ®  a c c e s s  t o  t h a  
n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h e  a t a t e .  a s  d e f i n e d  b y  t h e  
l e g i s l a t u r e ,  a h a l l  n o t  b a  d e n i e d  a n y  c i t i z e n  o f  t h e  U n i t e d  
S t a t e s  o r  r e s i d e n t  o f  t h e  a t a t e .  e x c e p t  t h a t  t h e  l e g i s l a t u r e  
m a y  b y  g e n e r a l  l a w  r e g u l a t a  a n d  l i m i t  s u c h  a c c e s s  f o r  o t h e r  
b e n e f i c i a l  u s e s  o r  p u b l i c  p u r p o s e s .

P u r s u a n t  t o  t h i s  g r a n t  o f  a u t h o r i t y ,  t h e  A l a s k a  S t a t e  L e g i s l a t u r e ,  
i n  AS 3 8 . 0 5 . 3 6 5 ( 1 2 ) ,  d e f i n e d  " n a v i g a b l a  w a t e r s *  a s  f o l l o w s :

" n a v i g a b l e  w a t e r s *  m e a n s  a n y  w a t e r  o f  t h o  s t a t e  f o r m i n g  a 
r i v e r ,  s t r e a m ,  l a k e ,  p o n d ,  s l o u g h ,  c r e e k ,  b a y ,  s o u n d ,  e s t u a r y ,  
i n l e t ,  s t r a i t ,  p a s s a g e ,  c a n a l  s e a  o r  o c e a n ,  o r  a n y  o t h e r  b o d y  
o f  w a t e r  o r  w a t e r w a y  w i t h i n  t h e  t e r r i t o r i a l  l i m i t s  o f  t h e  
s t a t e  o r  s u b j e c t  t o  i t s  j u r i s d i c t i o n ,  t h a t  i s  n a v i g a b l e  i n  
f a c t  f o r  a n y  u s e f u l  p u b l i c  p u r p o s u ,  i n c l u d i n g  b u t  n o t  l i m i t e d  
t o  w a t e r  s u i t a b l e  f o r  c o : n m a r c i a l  n a v i g a t i o n ,  f l o a t i n g  o f  l o g s ,  
l a n d i n g  a n d  t a k e o f f  o f  a i r c r a f t ,  a n d  p u b l i c  b o a t i n g ,  t r a p p i n g ,  
h u n t i n g  w a t e r f o w l  a n d  a q u a t i c  a n i m a l * ,  f i s h i n g ,  o r  o t h e r  
p u b l i c  r e c r e a t i o n o l  p u r p o s e s .

T h i e  d e f i n i t i o n  o f  n a v i g a b l e  w a t e r s  d o e s  n o t  d e f i n e  a t a t e  o w n e r s h i p  
o f  s u b m e r g e d  l e n d  i n  A l a s k a .  T h e  d e f i n i t i o n  o f  n a v i g a b i l i t y  f o r  
o w n e r s h i p  p u r p o s e s  was  d i s c u s n o d  e a r l i e r  i n  t h i s  p a p e r .  T h i a  
d e f i n i t i o n ,  h o w e v e r ,  d o e s  d e f i n e  w h a t  t y p e *  o f  w a t e r b o d i e s  i r .

. A l a s k a  a r e  a v a i l a b l e  f o r  p u b l i c  u s e  u n d e r  c h e  . A l e s k a  s t a t u t e s .

T h e  A l a s k a  S t a t e  L e g i s l a t u r e  h a s  b r o a d l y  c o n s t r u e d  t h e  
c o n s t i t u t i o n a l  p r o t e c t i o n s  f o r  p u b l i c  u s e  o f  t h e  w a t e r s  o f  c h e  
f l t a c e .  I n  a n  A c t  ( 8 5  SLA c h a p .  8 2 ,  c o d i f i e d  a s  AS 3 8 . 0 5 . 1 2 8 )  
r e l a t i n g  t o  t h e  n a v i g a b l a  o r  p u b l i c  w a t e r s  o f  t h a  s t a t e ,  t h e  s t a t e  
l e g i s l a t u r e  f o u n d :

( a ) T h e  p e o p l e  o f  t h e  s t a t e  h a v o  a  c o n s t i t u t i o n a l  l i g h t  t o  f r a e  
a c c e s s  t o  c h e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h a  s t a t e .

( b )  S u b j e c t  t o  t h e  f e d e r a l  n a v i g a t i o n a l  s e r v i t u d e ,  t h e  a t a t e  
n a s  f u l l  p o w e r  a n d  c o n t r o l  o f  a l l  o f  t h e  n a v i g a b l e  o r  p u b l i c  
w a t e r s  o f  t h e  s t a t e ,  b o t n  m e a n d e r e d  a n d  u n m o a n d e r e d ,  a n d  i t  
h o l d s  a n d  c o n t r o l s  a l l  n a v i g a b l e  o r  p u b l i c  w a t e r s  i n  t r u s t  f o r  
t h e  u s a  o f  c h e  p e o p l e  o f  t h e  s c a t e .

( c )  O w n e r s h i p  o f  l a r . d  b o r d e r i n g  n a v i g a b l e  o r  p u b l i c  w a t e r s  
d o e s  n o t  g r a n t  an  e x c l u s i v e  r i g h t  t o  t h e  u s e  o f  t h e  w a t a r  a n d  
a n y  r i g h t s  o f  t i t l e  t o  t h e  l a n d  b e l o w  t h e  o r d i n a r y  h i g h  w a t e r  
m a r k  o r  c u b j o c c  t o  t h o  r i g h t a  o f  t h e  p e o p l e  o f  t h e  a t a t e  t o  
u s e  a r . d  h a v o  a c c e s s  t o  t h e  w a t e r  f o r  r e c r e a t i o n a l  p u r p o s e s  o r  
a n y  o t h e r  p u b l i c  p u r p o s e s  f o r  w h i c h  t h c  w a t e r  i a  u s e d  o r  
c a p a b l e  o f  b e i n g  u s e d  c o n s i s t e n t  w i t h  t h e  p u b l i c  t r u a c .

H r * ,  i a / * /««
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2 . 3&iflJLJta£gr. Boundaries

T h a  b o u n d a r y  b e t w e e n  t i d a l  w a t e r  b o d i e s  a n d  p r i v a t e / p u b l i c  ow n e d  
u p l a n d s  i a  t h *  Mean  H i g h  w a t e r  L i n a .  M ean  h i g h  w a t e r  l i n e  a a  
d o f i n a d  b y  1 1  AAC 5 3 . 9 0 0  ( 1 5 )  i a :  T h e  t i d a l  d a t u m  p l a n e  oC t h e  
a v e r a g e  o f  a l l  Che  h i g h  t i d e a ,  a a  w o u l d  b e  e s t a b l i s h e d  b y  t h e  
N a t i o n a l  G e o d e t i c  S u r v e y ,  a t  a n y  p l a c e  s u b j e c t  t o  t i d a l  i n f l u e n c e .

T h i s  l i n e  i a  n o t  r e a d i l y  o b s e r v a b l e  b e c a u s e  i t  i s  a l i n o  o f  k n o w n  
e l e v a t i o n  w h i c h  i n t e r s e c t s  t h e  l a n d  s u r f a c e .  T h a  mean  h i g h  w a t e r  
l i n e  c a n  b e  a c o n s i d e r a b l e  d i s t a n c e  b a l o w  t h e  v e g e t a t i o n  l i n e  
b o c a u s e  e x t r o m a  h i g h  w a t e r  w i l l  d e n u d e  t h e  b a a c h  a b o v e  c h e  l i n a  o f  
m e a n  h i g h  w a t e r .  Th e  o n l y  way  t h a t  t h e  l o c a t i o n  o f  moan h i g h  w a t e r  
l i n e  c a n  b e  a c c u r a t e l y  d e t e r m i n e d  i s  b y  d i f f e r e n t i a l  l e v e l i n g  f r o m  
k n o w n  b e n c h  m a r k s  o r  b y  o p e r a t i n g  a t i d e  g a u g e  f o r  a  s u f f i c i e n t  
p e r i o d  o f  t i r r . e  t o  d e t e r m i n e  t h e  m ean  h i g h  w a t e r  e l e v a t i o n .  T h e  
l i n e  o f  m e a n  h i g h  w a t e r  l i n e  c a n  b a  a p p r o x i m a t e d  b y  t i m e  
c o o r d i n a t e d  o b s e r v a t i o n s  o f  t h e  d a i l y  p r e d i c t i o n s  f o r  h i g h  a n d  l o w  
w a t e r s ,  p r e d i c t e d  b y  NOAA, a s  t h e y  r e l a t e  t o  c h e  p u b l i s h e d  m e a n  
h i g h  w a t e r  e l e v a t i o n .  T h i s  m e t h o d  c a n  b e  h i g h l y  u n r e l i a b l e  b e c a u s e  
s m a l l  e r r o r s  i n  t h e  p r e d i c t i o n s  o r  o b s e r v a t i o n s  c a n  t r a n s f o r m  i n t o  
l a r g e  e r r o r s  i n  t h e  h o r i z o n t a l  l o c a t i o n ;  t h i 3  i s  e s p e c i a l l y  t r u e  i n  
a r e a s  w h a r e  t h e  b e a c h  g r a d i e n t  i s  v e r y  f l a t .

I t  i #  i m p o r t a n t  t o  n o t e  c h a t  i n  s o m e  a r e a s  s u c h  a s  P r i n c e  w i l l i a m  
S o u n d ,  t h e  m e an  h i g h  w a t e r  l i n e  b o u n d a r y  i s  c o n t i c e r a b l y  h i g h e r  
t h a n  c h e  c u r r e n t  mean  h i g h  w a t e r  l i n a  b o e a u s c  c h o  b o u n d a r y  b a c a m a  
f i x e d  a t  t h e  1 9 6 4  p r e - q u a k e  l o c a t i o n .  Tn t h i s  i n s t a n c e  t h e  
b o u n d a r y  b e t w e e n  s t a t e  owned  t i d e l o n d s  a n d  t h e  u p l a n d s  w o u l d  b e  
e s t a b l i s h e d  a t  a n  e l e v a t i o n  w h i c h  e q u a l s  t h e  sum  o f  t h e  m e a n  h i g h  
w a t e r  e l e v a t i o n  p l u s  t h e  p u b l i s h e d  a m o u n t  o f  u p l i f t  o r  i n  3 om c  
C t s a e  s u b m e r g e n c e .

T h i s  p a p e r  d e s c r i b e s  t h o  s t a t e ' s  p o l i c i e s  a n d  p r o c e d u r e s  f o r  
m a n a g i n g  a n d  p r o t e c t i n g  a t a t a  s u b m e r g e d  l a n d s  a n d  p u b l i c  w a t e r s .  
As  f u r t h e r  l e g a l  a n d  p r a c t i c a l  d e v e l o p m e n t s  o c c u r  i n  t h i s  a r e a ,  
t h e s e  p o l i c i e s  a n d  p r o c e d u r e s  w i l l  b e  r e e x a m i n e d  b y  t h e  s c a t s  a n d ,  
i f  n e c e s s a r y ,  a p p r o p r i a t e  c h a n g e s  w i l l  b e  r r . ado .

O
Mtf.  U / J / H




