


Alaska State Legislature

T.-tKt
(•icx'UKct Committee
VVotcm IrgiOamr loictirv Taik Force

I'i.v < 'Kji n.jn 
Irainportation Committee

f >*iin>ian,
IuJku iv  Commute*

State Capitol 
lurteau Alatka 'A»!W)| ||# J 

Mr- -tftS AS7J 
/j, 'WtUISlWJJ

.WJ Front Street 
Ketchikan Alatka 'owo| 

wT' :;v m t 
/,it 'W< tritSenator Robin L. Taylor

S p on so r S ta tem en t

Senate Jo in t Reso lu tion  Noa^32

S JR  32 w ou ld estab lish  a C on s titu tion a l Defense C oun c il in 
the le g is la t iv e  b ra n ch  o f  sta te  g o v e rnm en t. T h is  n ine 
m em ber panel would hav? the au th o rity  to b ring  actions o r 
to in te rven e  in ac tion s  in vo lv in g  question s o f  S ta te  o r 
fe d e ra l c o n s t itu t io n a l law .

The C DC  that would be estab lished i f  the vo te rs o f A laska 
app rove  th is am endm ent to o u r C on s titu tion  w ou ld s im ila r  
to C o n s t itu t io n a l Defense C ounc ils  a lre a d y  in ex istence in 
U tah  and A rizo n a . The m a jo r d iffe ren ce  is that while the 
U tah  and A r iz o n a  cou nc ils  a rc  a d v iso ry  in n a tu re , the 
A laska C D C  would have the power to litigate .

A r iz o n a  e s tab lish ed  its C D C  to " r e s t o r e , m a in ta in  and 
advance sta te  so v c ie ig n ty  and a u th o r ity  o v e r issues tha t 
a ffec t A riz o n a  and the well being o f  its c itizens by tak ing  
any  lega l a c tion  it deems a p p ro p r ia te  against the fe d e ra l 
g o v e r n m e n t " .

A laska 's C D C  would be composed o f  the p resid ing o ffic e rs  o f  
each le g is la t iv e  b ody , the g o v e rn o r , the a tto rn e y  g ene ra l 
and five pub lic  m em bers . One pub lic  m em ber is appo in ted  
by the g o v e rn o r  and two each a rc  ap po in ted  by the 
p re s id in g  o f f ic e r s .
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Sponsor Statement
SJR 32

Under our present system, the legis la tive branch cannot 
hr ing or intervene in l i t igat ion. Passage of SJR 32 and its 
a p p r o v a l  by the voters would prov ide for a "second 
op in ion " on controvers ia l issues cu rren t ly decided only by 
the governo r in consu l ta t ion with his or her a t to rney 
gene ra l .

SJR 32 would add a check and balance provision to our
Cons t i tu t ion that 
counci l and the 
o f action on a 
disagree . SJR 
disagreements to

would enable the council to 
adm in is t ra t ion disagree on the 
const i tu t iona l issue. Reasonable 
32 wou ld enable us to 
f ina l reso lu t ion instead of

one indiv idual with the author i ty to decide how

act i f the 
best course 
people can 
see those 
empower ing 
to proceed.



Pu rpose

The purpose of the Constitutional Defense Council (CDC) is to restore, main ain, and advance state 
sovereignty and authority over issues that affect Arizona and the well-being of its citizens by taking any 
legal action it deems appropriate against the federal government.

Background

In the summer of 1993, the Clean Air Act Amendments of 1990 required the State of Arizona to 
implement measures to reduce air pollution Failure to implement these measures would have resulted in 
the elimination of federal transportation monies and/or two for one offsets on large and small businesses 
State government officials considered these federally imposed sanctions unconstitutional

While this controversy was the impetus behind creating the CDC, several other issues also contributed to 
its inception Proponents of the CDC felt the constitution gave explicit powers to the federal 
government and those powers not specifically granted to the federal government are delegated to the 
state, nationwide regulations were overly broad and did not address inherent differences between states 
and localities, the state was required to fund and enforce federal laws and mandates; federal judges had 
become too powerful and have eroded the decision making authority of elected officials.

In response to these concerns, officials created the CDC to recover state power through litigation and 
challenge the federal government by reaffirming state sovereignty The legislation

created a council composed of the Governor or his designee, a person appointed by the 
president of the senate, and a person appointed by the speaker of the house.

required the council to hold meetings regarding federal mandates, laws, regulations, or 
practices, court rulings, and any other activity related to the council's purpose.

required the state Attorney General to provide services and assistance to the council,

required state agencies and departments to provide reasonable personnel and resources to 
assist the council,

allows the council to select and employ attorneys to implement the council’s purpose,

established a revolving fund for the council and appropriated SI million for fiscal year 
1994-1995;

• required the Department of Administration to file monthly accounting reports on all 
expenditures,

* required the council shall to submit an annual report which summarizes all activities

Arizona's /  , 
Constitutional Defense C ou /irfl
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Estab lishm ent o f  L itig a tion  Issues

In August of 1994, members were appointed to the CDC and began their task of finding a suitable 
issue to challenge the federal government. To supplement their search, the council contracted with 
outside attorneys to conduct a comprehensive investigation of three issues; the Clean Air Act, the 
Clean Water Act, the constitutionality of funding special masters ordered by the courts and federal 
prescriptions for operations of state prisons. Each survey will examine all elements of the issues and 
include recommendations for appropriate action Upon completion of the reports, the CDC must 
acquire consensus on an issue that two of the three members agree is of greatest importance to the 
state. Once that decision is made, the CDC can move forward with a more comprehensive legal 
strategy.
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CHAPTER 222 

HOUSE BILL 2371

AN ACT

AMENDING TITLE 41, ARIZONA REVISED STATUTES, BY ADDING CHAPTER 2.1; MAKING

AN APPROPRIATION; RELATING TO STATE CONSTITUTIONAL DEFENSE.

Be it enacted by the Legislature of the State of Arizona:

Section 1. Title Al, Arizona Revised Statutes, is amended by adding
chapter 2.1, to read:

CHAPTER 2.1 

CONSTITUTIONAL DEFENSE 

ARTICLE 1. GENERAL PROVISIONS 
41-401. Constitutional defense council: members; powers; 

staff; definition

A. THE CONSTITUTIONAL DEFENSE COUNCIL IS ESTABLISHED CONSISTING OF 

THE GOVERNOR OR HIS DESIGNEE, A PERSON APPOINTED BY THE PRESIDENT OF THE 

SENATE AND A PERSON APPOINTED BY THE SPEAKER OF THE HOUSE OF 
REPRESENTATIVES.

B. THE PURPOSE OF THE COUNCIL IS RESTORING, MAINTAINING, AND 

ADVANCING THE STATE'S SOVEREIGNTY AND AUTHORITY OVER ISSUES THAT AFFECT 

THIS STATE AND THE WELL-BEING OF ITS CITIZENS BY TAKING ANY ACTION IT 
DEEMS APPROPRIATE.

C. MEETINGS OF THE COUNCIL KAY BE CALLED BY ANY MEMBER, AND

DECISIONS OF THE COUNCIL SHALL BE MADE BY A MAJORITY VOTE OF THE MEMBERS.

D. THE COUNCIL MAY HOLD MEETINGS OR HEARINGS REGARDING ANY OF THE 
FOLLOWING:

1. FEDERAL MANDATES.
2. COURT RULINGS.

3. THE AUTHORITY GRANTED TO, 0P. ASSUMED BY, THE FEDERAL GOVERNMENT.
4. LAWS, REGULATIONS AND PRACTICES OF THE FEDERAL GOVERNMENT.
5. ANY OTHER \CTIVJTY OEEMED APPROPRIATE GIVEN THE PURPOSES OF THE

COUNCIL.

LED



H.B. 2371

H. THE COUNCIL SHALL SUBMIT A REPORT ON DECEMBER 1 OF EACH YEAR TO 

THE SPEAKER OF THE HOUSE OF REPRESENTATIVES AND THE PRESIDENT OF THE 

SENATE THAT SUMMARIZES THE COUNCIL'S ACTIVITIES.

N. IN THIS SECTION "COUNCIL" MEANS THE CONSTITUTIONAL DEFENSE 

COUNCIL.

Sec. 2. Appropriation; purposes

The sum of i l , O O O , O O O  is a p p ro p r i a t e d  from the state general fund in 

fiscal y e a r  1994-1995 t o  the con s t i t u t io n a l  defense council re v o l v i n g  fund 

for the p u r p o s e s  p r o v i d e d  in t his act.

A^ROVED BY THE GOVERNOR APRIL 2 1 , 199^

FILEDvIN THE OFFICE OF THE SECRETARY OF STATE APRIL 2 2 , 199^
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LEGISLATIVE GENERAL COUNSEL 

U. B. No.  276 m  

Ap p r o v e d  f o r  F i l i n g  CJD 

Dace 02-02- 9* .  1 1 : 2 2  AM

(CONSTITUTIONAL DEFENSE COUNCIL)

1994

CENERAL SESSION

H. 3 .  No.  276 By Rob W. 31 shop_______________

AN ACT RELATING TO STATE COMMISSIONS AND COUNCILS; CREATINC THE 

CONSTITUTIONAL DEFENSE COUNCIL; AND EXPANDINC THE DUTIES Of THE 

ATTORNEY GENERAL UNDER THE DIRECTION OF THE COVERNOR.

THIS ACT AFFECTS SECTIONS OF UTAH CODE ANNOTATED 1953 AS FOLLOWS:

AMENDS:

6 7 - 5 - 1 ,  AS LAST AMENDED BY CHAPTER 38 ,  LAWS OF UTAH 1993 

ENACTS:

6 3 C - 1 - 1 0 1 ,  UTAH CODE ANNOTATED 1953

6 3 C - 5 - 1 0 1 ,  UTAH CODE ANNOTATED 1953

6 3 C - 5 - 1 0 2 ,  UTAH CODE ANNOTATED 1953

3e vc e n a c t e d  bv che  L e g i s l a t u r e  c f  t h e  t : a : e  of  U t a h :

S e c t i o n  I .  S e c t i o n  6 3 C - 1 - 1 0 1 ,  Ut ah  Code A n n o t a t e d  1953 ,  i i  e n a c t e d  

t o  r e a d :

TITLE 63C.  STATE COMMISSIONS AND COUNCILS 

CHAPTFR 1.  CENTRAL PROVISIONS 

6 3 C - 1 - 1 0 1 . T i t l e .

T h i s  t i t l e  i i  k n o u n  as  cha  “ S c a r e  C c T . n i s s i o r s  ar.d C o u n c i l s  C o d e . ” 

S e c t i o n  2 .  5 c c e i o n  6 3 C - 5 - 1 0 1 .  Ucah Code A n n o t a t e d  1 9 5 3 .  ; s  e n a c t e d  

t o  r e a d :
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1 CHAPTER 5 .  CONSTITUTIONAL DEFENSE COUNCIL

2 6 3 C - 5 - 101.  C r e a t i o n  o f  C o n s t i t u t i o n a l  D e f e n s e  C o u n c i l .

3 ( 1 )  T h e r e  i s  c r e a t e d  t h e  C o n s t i t u t i o n a l  D e f e n s e  C o u n c i l .

4 ( 2 )  The d e f e n s e  c o u n c i l  s h a l l  c o n s i s t  o f  che  f o l l o w i n g  sever .

5 m e m b e r s :

6 ( a )  Che 2C v e r n o r  who s h a l l  s e r v e  as  c h a i r  o f  Che c o u n c i l ;

7 ( b )  t h e  a c c o r n e v  g e n e r a l ;

3 ( c )  t h e  p r e s i d e n t  of  t h e  S e n a t e ;

9 ( d )  t h e  s p e a k e r  o f  : h c  House*, and

0 ( e )  t h r e e  c i t i z e n  members  a p p o i n t e d  by t h e  g o v e r n o r 1

1 ( 3 )  The t h r e e  c i t i z e n  members  s h a l l  s e r v e  a f o u r - y e a r  t e r m  b e g i n n i n g

2 J u l v  1.  1994 .  A c i t i z e n  member i i  e l i g i b l e  f o r  r e a p p o i n t m e n t .  I f

1 v a c a n c y  o c c u r s  ir. t h e  c i t i z e n  m e m b e r s h i p .  i :  s h a l l  be f i l l e c  f o r  t h e

4 u n c x s i r c d  t e r m  i n  t h e  same manner  as  t h e  o r i g i n a l  a p o o i n t n e n c .

5 ( 4 )  ( a )  The d e f e n s e  c o u n c i l  s h a l l  meet  a t  t i n e s  a t  t h e  c a l l  o f  t h e

6 c h a i r .

( b )  A m a j o r i t y  o f  t h e  member sh i p  on che d e f e n s e  c o u n c i l  i s  r e q u i r e d

3 f o r  a c u o r u n  t o  c o n d u c t  c o u n c i l  b u s i n e s s .  A m a j o r i t y  v o c e  o f  t h e  quorum

9 i s  r e q u i r e d  f o r  an v  a c t i o n  t a k e n  bv t h e  d e f e n s e  c o u n c i l .

0 ( 5 )  The g o v e r n o r  mav d e s i g n a t e  s t a f f  f r cm e x e c u t i v e  s t a t e  a g e n c i e s

1 t o  s e r v *  a s  s t a f f  eo t h e  d e f e n s e  c o u n c i l .

2 ( 6 )  E x c e p t  f o r  l e g i s l a t i v e  member s ,  e a c h  d e f e n s e  c o u n c i l  memoi r

3 s h a l l  r e c e i v e  p e r  di em and t r a v e l  e x p e n s e s  a s  e s t a b l i s h e d  bv t h e  P i v i n o n

4 o f  F i n a n c e .  E a - h  l e g i s l a t i v e  member s h a l l  r e c e i v e  r e i m b u r s e m e n t  as

5 p r o v i d e d  f o r  a t t e n d a n c e  a t  l e g i s l a t i v e  i n t e r i m  c o m m i t t e e  m e e t i n g s .
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S e c c i o n  3 .  S e c t i o n  6 3 C - 5 - 1 0 2 ,  Ucah Code An n o c ace d  1953,  i s  e n a c t e d

t o  r e a d :

6 3 C - 3 - 1 0 2 . D u t i e s .

The  C o n s t i t u t i o n a l  D e f e n s e  C o u n c i l  s h a l l  o r o v i d e  a d v i c e  t o  t h e

g o v e r n o r  and t o  che  L e g i s l a t u r e  on che  f o l l o w i n g  t v o e s  o f  i s s u e s :

( 1 ) che c a n s c i c u c i o n a l i e v  o f  u n f u n d e d  f e d e r a l  m a n d a t e s .

( 2 ) che a d v i s a b i l i t y ,  f e a s i b i l i t y ,  e s t i m a t e d  c o s t . and l i k e l i h e e d  o:

s u c c e s s of  c h a l l e n s ? i n s :

( a ) f e d e r a l  c o u r c  r u l i n g s  c h a t  h i n d e r  t h e  manage men t  c f  che s t a t e ' s

o r i  son s y s t e m  and o l a c e  u n d u e  f i n a n c i a l  h a r d s n i o  on t h e  s t a t e ' s

t a x p a y e r s ;

( b ) f e d e r a l  l aws  o r  r e j u L a c i c n s  c h a t  r e d u c e  o r  n e s a c a  w a t e r  r i g h t s

o r  che  r i e h c s  o f  o w n e r s  o f  o r i v a c e  o r o o e r t v :

( c ) c o n f l i c t i n g  f e d e r a l  r e g u l a t i o n s  o r  o o l i c i e s  i n  Land manac emen t

on f o d c r a I  l a n d :

(d> f e d e r a l  i n t e r v e n t i o n  t h a t  woul d  damase  t h e  s t a t e ' s  m m t r . e ,

t  i n b e r , and r a n c h i n *  i n d u s t r i e s :  and

( e ) ch e  a u t h o r i t y  o f  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  Ac ency  sr.d

C o n g r e s s t o  m a n d a t e  l o c a l  a i r  o u a l i t v  s t a n d a r d s  and o c n a l c i c s :  sr.d

C O o t h e r  a c t i v i t i - . s  c h a t  a r e  c o n s i s t e n t  w i t h  t h e  o u r o o i e  o f  t h e

e a u n e i I .

S e c t i o n  &. S e c t i o n  6 7 - 5 - 1 ,  U t a h  Code A n n o t a t e d  1 9 5 3 ,  j s  l a s t  am ended

by C h a p t e r  3fi,  Laws e f  U t a h  1 9 9 3 ,  i s  amended t o  r e a d :  

6 7 - 5 - 1 .  G e n e r a l  d u t i e s .

The a t t o r n e y  g e n e r a l  s h a l l :
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1 ( 1 )  e x c e p t  a s  p r o v i d e d  i n  S e c t i o n s  1 0 - 3 - 9 2 3 ,  1 7 - 1 8 - 1 ,  and 7 8 - 6 - i l ,

2 a t t e n d  t h e  Supreme  Courc  and t h e  C o u r t  o £ A p p e a l s  o f  t h i s  s t a t o ,  a n d  a l L

3 c o u r t s  o f  t h e  U n i t e d  S t a t e s ,  and p r o s e c u t e  o r  d e f e n d  a l l  c a u s e s  t o  w h i c h  

6 t h o  s t a t e ,  o r  an y  o f f i c e r ,  b o a r d ,  o r  c o m m i s s i o n  o f  t h e  s t a t o  i n  a n

5 o f f i c i a l  c a p a c i t y  i s  a p a r t y ;  and t a k e  c h a r g e ,  as  a t t o r n e y ,  o f  a l l  c i v i l

6 l e g a l  m a t t e r s  i n  w h i c h  che s t a t e  i s  i n t e r e s t e d ;

7 , ( 2 )  when r e q u i r e d  by t h e  g o v e r n o r :

S ( a )  i n i t i a t e  l e g a l  p r o c e e d i n g s  i n  a c o u r t  c f  c o mo o t e n c  j u r i s d i c t i o n

9 on b e h a l f  o f  che  s t a t e ,  c r  ar.v s f f i c e r .  b o a r d ,  c o m m i s s i o n ,  a g e n c y ,  c r

10 i n s t r u m e n t a l i t y  s f  t h e  s t a t e  f o r  che p u r p o s e  o f  o p p o s i n g '  o r  c h a l l e n g i n g

I I  f e d e r a l  l a w s ,  r e g u l a t i o n s ,  o r  c o u r t  o r d e r s  and  t h e i r  i r . oacc  on o r

12 a o o l i c a b i l i c y  t o  t h a  s t a t e ;  and

13 ( b )  as  t h e  b u d g e t  p e r m i t s ,  r e e a i n  o u t s i d e  l e g a l  c o u n s e l  w i t h

16 a p p r o p r i a t e  e x p e r t i s e  t o  r e p r e s e n t  t h e  s t a t e  i n  che  l e g a l  p r o c e e d i n g s ; '

15 [ f i B ]  ( 3 )  a f t e r  j u d g m e n t  on a n y  c a u s e  r e f e r r e d  t o  i n  S u b s e c t i o n  ( I ) .

16 d i r e c t  t h e  i s s u a n c o  o f  p r o c e s s  a s  n e c e s s a r y  t o  e x e c u t e  ch e  j u d g m e n t ;

17 ( 6 )  a c c o u n t  f o r ,  and pay  o v e r  t o  t h e  p r o p e r  o f f i c e r ,  a i l

18 moneys  w h i c h  e c s e  i n t o  h i s  p o s s e s s i o n ,  c h a t  b e l o n g  t o  t h o  s c a t o j

19 { 4 ^ 1  H I  k e e p  a  f i l e  o f  a l l  c a s e s  i n  w h i c h  he  i s  r e q u i r e d  t o

20 a p p e a r ,  i n c l u d i n g  a n y  d o c u m e n t s  and p a p e r s  s h o wi n g  t h e  c o u r c  i n  w h i c h  t h e

21 c a s e s  h a v n  b e e n  i n s t i t u t e d  and  t r i e d ,  and w h e t h e r  t h e y  a r e  c i v i l  o r

22 c r i m i n a l ,  a n d ;

23 ( a )  i f  c i v i l ,  t h e  n a t u r e  o f  t h e  d eman d ,  t h e  s t a g e  o f  p r o c e e d i n g s ,

26 and  when p r o s e c u t e d  t o  j u d g m e n t ,  a memorandum o f  t h e  j u d g m e n t  and o f  a ny

I



1 p r o c e s s  i s s u e d  w h e t h e r  s a c i s f i e d ,  and i f  noc s a t i s f i e d ,  c h e  r e t u r n  o f  che

2 s h e r i f f ;

3 ( b )  i f  c r i m i n a l ,  cho n a t u r e  o f  che  c r i m e ,  che  mode o f  p r o s e c u t i o n ,

4 c h e  s t a g e  o f  p r o c e e d i n g s ,  and when p r o s a c u c e d  co s e n C c n c e ,  a memorandum

5 o f  t h e  s e n t e n c e  a n d  o f  che  e x e c u t i o n ,  i f  che  s a n c e n c e  h a s  b e e n  e x e c u c e d .

6 i f  noc e x e c u c e d ,  o f  che r e a s o n  o f  t h o  d e l a y  o r  p r e v e n t i o n !  and

7 ( c )  d e l i v e r  t h i s  i n f o r m a c i o n  t o  h i s  s u c c e s s o r  i n  o f f i c e ;

8 ( ( H )  ( 6 )  e x e r c i s e  s u p e r v i s o r y  powers  o v e r  t h e  d i s t r i c c  a nd  c o u n t y

9 a c c o r n e y s  o f  t h e  s t a c e  i n  aLl  m a t t e r s  p e r t a i n i n g  co ch e  d u t i e s  of  t h e i r

10 o f f i c e s ,  and  f r o m  c i me  t o  t i m e  r e q u i r e  o f  t h e m r e p o r t s  o f  cho c e n d i c i o n

11 o f  p u b l i c  b u s i n e s s  e n c r u s t e d  co t h e i r  c h a r g e ;

12 ( 7 )  g i v e  h i s  o p i n i o n  i n  v r i c i n g  and  u i c h o u c  f e e  co che

13 L e g i s l a t u r e  o r  - e i t h e r  h o u s e ,  and co a n y  s c a t e  o f f i c e r ,  b o a r d ,  o r

14 c o m m i s s i o n ,  a n d  co a n y  c o u n t y  a t t o r n e y  c -  d i s t r i c c  a t t o r n e y ,  when

15 r e q u i r e d ,  u p o n  a n y  q u e s t i o n  o f  law r e l a t i n g  co t h e i r  r e s p e c t i v e  o f f i c e s ;

16 ( f ? -) )  ( 3 )  when r e q u i r e d  by che  p u b l i c  s e r v i c e  o r  d i r e c t e d  by t h e

17 g o v e r n o r ,  a s s i s e  a n y  d i s t r i c t  o r  c o u n t y  a t t o r n e y  i n  t h e  d i s c h a r g e  o f  h u

18 d u t i e s ;

19 ( t8- ,  ( 9 )  p u r c h a s e  i n  che  name o f  che  s c a c e ,  u n d e r  che  d i r e c t i o n  o f

20 c h e  s c a t e  B o a r d  o f  E x a m i n e r s ,  any p r o p e r t y  o f f e r e d  f o r  s a l o  u n d e r

21 e x e c u t i o n  i s s u e d  up o n  j u d g m e n t s  i n  f a v o r  o f  o r  f o r  Che u s e  o f  t h e  s t a t e ,

22 an d  e n t e r  s a t i s f a c t i o n  i n  whol e  o r  i n  p a r t  o f  t h e  j u d g m e n t s  a s  t h e

23 c o n s i d e r a t i o n  o f  ch e  p u r c h a s e s :

24 ( H ^ l  ( 1 0 )  when t h e  p r o p e r t y  o f  a j u d g m e n t  d e b t o r  i n  a n y  j udgmonc

25 m e n t i o n e d  i n  S u b s e c t i o n  ( t 99)  ( 9 )  has  b e e n  s o l d  u n d e r  a p r i o r  j u d g m e n t ,

*
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o r  i s  s u b j e c t  co  a n y  j u d g m e n t ,  l i e n ,  o r  e n c u m b r a n c e  t a k i n g  p r e c e d e n c e  c f

cha  j u d g m e n t  i n  f a v o r  o f  che  s t a t e ,  r e d c i m  che  p r o p e r c y ,  u n d e r  t h e
»

d i r e c t i o n  o f  c h e  s c a c e  Board  o f  E x a m i n e r s ,  f r om t h e  p r i o r  j u d g m e n c ,  l i e n ,  

o r  e n c u m b r a n c e ,  and p a y  aLl  money n e c e s s a r y  f o r  t h e  r e d e m p t i o n ,  upon  t h e  

o r d e r  o f  t h e  e c a t e  3 b a r d  o f  E x a m i n e r s ,  o u t  o f  any  money a p p r o p r i a t e d  f o r  

c h e s e  p u r p o s e s ;

( 1 1 )  when i n  h i s  o p i n i o n  i t  i s  n e c e s s a r y  f o r  t h e  c o l l e c t i o n  

o r  e n f o r c e m e n t  o f  a ny  j u d g me n c ,  i n s t i t u t e  and p r o s e c u t e  on b e h a l f  o f  t h e  

s c a c e  a n y  a c t i o n  o r  p r o c e e d i n g  n e c e s s a r y  co s e t  a s i d e  and  a n n u l  a l l  

c o n v e y a n c e s  f r a u d u l e n t l y  nado by che  j u d g m e n t  d e b t o r s ,  and  pay  t h e  c o s t

n e c e s s a r y  co t h e  p r o s e c u t i o n ,  when a l l c u o d  by t h e  s c a c e  Board  of

Exan i r  i r s ,  ouc  o f  a n y  money noc o t h e r w i s e  a p p r o p r i a t e d ;

( 1 2 ) d i s c h a r g e  che  d u t i e s  o f  a member  o f  a l l  o f f i c i a l  b o a r d s

o f  w h i c h  ho i s  o r  may be  made a member by t h e  U t a h  C o n s t i t u t i o n  o r  by t h e

l aws  o f  c h e  s t a t e ,  a n d  o t h e r  d u t i e s  p r e s c r i b e d  by l aw ;

[ t H - H  ( 1 3 )  i n s t i t u t e  and p r o s e c u t e  p r o p e r  p r o c e e d i n g s  i n  a ny  c o u r c  

o f  t h e  s t a t e  o r . o f  t h e  U a i t c d  S t a t e s ,  t o  r e s t r a i n  an d  e n j o i n  c o r p o r a t i o n s  

o r g a n i z e d  u n d e r  c h e  l a ws  o f  t h i s  o r  a n y  o c h e r  s c a c e  o r  t e r r i c o r y  f r om

a c c i n g  i l l e g a l l y  o r - i n  e x c e s s  o f  t h e i r  c o r p o r a t e ' p o w e r s  o r  c o n t r a r y  t o
"•A .•

p u b l i c  p a r l e y ,  a n d  i n  p r o p e r  c a s e s  f o r f e i t  t h e i r  c o r p o r a t e  f r a n c h i s e s ,  

d i s s o l v e - c h *  c o r p o r a t i o n s ,  and wi nd  up t h e i r  a f f a i r s ;  and

( 1 4 )  i n s t i t u t e s  i n v e s t i g a t i o n s  f o r  t h e  r e c o v e r y  o f  a l l  r e a l  o r  

p e r s o n a l  p r o p e r c y  c h a t  may have  e s c h e a t e d  o r  s h o u l d  e s c h e a t  t o  ch e  s c a c e ,  

and f o r  c h a t  p u r p o s e  he may c i c e  an y  p e r s o n s  b e f o r e  any o f  che  d i s t r i c t  

c o u r t s  t o  a n s w e r  i n q u i r i e s  and r e n d e r  a c c o u n t s  c o n c e r n i n g  an y  p r o p e r t y ,
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n a y  exami ne  a l l  books  and p a p e r s  of  any c o r p o r a t i o n s ,  and  when a n y  r e a l  

o r  p e r s o n a l ,  p r o p e r t y  i s  d i s c o v e r e d  c h a t  s h o u l d  e s c h e a t  co che s t a t e ,  t h e  

i c c o r n e y  g e n e r a l  s h a l l  i n s t i t u t e  s u i t  i n  t h e  d i s t r i c t  c o u r t  of  t h o  c o u n t y  

where  che p r o p e r t y  i s  s i t u a t e d  f o r  i t s  r e c o v e r y ,  and e s c h e a t  t h a t

p r o p e r c y  t o  t h e  s t a t e .
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December 1, 1995

The Honorable John Greene, President 
Arizona State Senate, Room 204 
1700 West Washington 
Phoenix, Arizona 85007

The Honorable Mark Killian, Speaker 
Arizona State House, Room 223 
1700 West Washington 
Phoenix, Arizona 85007

Dear Messrs. Greene and Killian:

Pursuant to A R S. 41-401(M), the Constitutional Defense Council (CDC) shall submit an 
annual report by December 1 on its activities Hie Council has held 15 meetings since the last annual 
report submission, and it has authorized intervention in several federalism issues. The following is 
a description of each Council meeting since the last one described in the 1994 report (the meeting of 
October 24, 1994)

On December 20, 1994, the CDC met and discussed their relationship with the Attorney 
General’s Ofiicc and the concern that the twj entities might be litigating the same issues. Discussion 
ensued concerning the Attorney General's unwillingness to rank issues by possibility of success which 
had been presented to the CDC mcmbcis for potential litigation. They authorized Roger Fcrland, 
attorney with the firm Strcich Lang to analyze the Clean Air Act, and Mr. Charles Cooper, attorney 
with the firm Shaw, Pittman, Potts and Trowbridge to provide counsel on prison issues.

On February 3,1995, the CDC met and heard a presentation by counsel Philip J. MacDonnell 
and Gary Stuart both with the finn of Jennings, Strouss and Salmon on potentially challenging the 
Violent Crime Control and Hnforccmcnt Act of 1994.

Ms H. Leslie Hall reported that a contract for legal services had been sent to Roger Fcrland 
and that contract information, but not the actual contract, had been sent to Mr. Charles Cooper.

On February 8, 1995, the CDC met and discussed the status of the contractual agreements 
with attorneys Roger Fcrland and Chuck Cooper. The members specifically noted their objection to 
the way in which the Attorney General was asserting its control over the policy making efforts of the 
Council.

On February 27, 1995, the CDC met and discussed again the assertion by the Attorney 
General’s OfTicc that certain provisions be inserted into the contracts with private attorneys, despite 
CDC members’ objections The members also discussed public perception and media coverage of 
the CDC's work to date.

On May 1,1995 the CDC met and heard a presentation from Roger Fcrland in consultation



with Larry De Respino both from the Strcich Lang law firm on the case law on unconstitutional 
ntmsions of the federal government into state issues, and specifically EPA action to reclassify air 
quality over tribal land which would affect tribal and non-tribal individuals/residents differently. The 
members discussed a strategic memo prepared by Mr. Roger Fcrland on ways to proceed against the 
Clean Air Act.

The members discussed in executive session with Mr. Fcrland strategics to litigate clean air 
issues. In addition, the members received legal advice in executive session from Mr. Charles Cooper 
(via telephone) on prisoner litigation.

1 he members authorized the extension of legal services to Mr. Cooper to complete a strategic 
analysis and authorized a total expenditure payment of S3 5,000 to include bills incurred to date. The 
members also authorized that CDC member Mr. Pew work with the Attorney General's office to 
oversee the legal services contracts.

On May 26, 1995, the CDC met and discussed payment delays to attorneys retained by the 
CDC. The members approved a payment policy where member YV Ralph Pew would be notified of 
when attorneys had submitted claims for payment, and the Attorney General’s Office would apprise 
him of when payment is officially made.

The CDC members received a briefing from Mr. Roger Fcrland on the Arizona Center for 
Law in the I’ublic Interest’s lawsuit against EPA which is attempting to approve the Maricopa County 
Nonattainment Area Plan for PM-10. The CDC authorized Strcich Lang to conduct factual research 
on the Clean Water Act as it relates to the commerce clause issues of the Lopez case

On June 21, 1995, the CDC met and received a briefing from Roger Fcrland and Joseph 
Drazck with the firm of Strcich Lang on federal water and waste laws and an update on air quality 
issues. House staff provided an update on the state law (H B 2523) recently enacted by the 
Legislature which prohibited payment to special masters without legislative appropriation The 
members discussed with Mr. Charles Cooper the progress on challenging the federal prescription of 
state prison operations, especially with respect to the judicial consent decrees The members 
specifically discussed the time frame for litigation and appeal.

The members authorized Strcich Lang to prepare a strategic memorandum on the viability of 
the State’s defense of its surface water quality standards against both the federal government and 
private interest groups.

lire members also authorized that the CDC intervene in prison issues dealing with the Hojj>k 
case regarding prison mail, and wi»h the Harris case regarding housing, double bunking, and inmate 
programs The members specified that their involvement in these prison issues should lake care to 
preserve the State's interest in pending litigation and the relationship between the Attorney General's 
Office and the CDC as determined in the state legislation establishing the CDC.

The CDC met on July II, 1995 and received a verbal analysis of a strategic analysis 
memorandum by Mr Joe Drazck on EPA’s disapproval of certain Arizona surface water quality



standards.

Mr. Fcrland reported that the Yavapai Tribe’s petition for rcdcsignation of Verde Valley as 
a Class I area had not yet been acted on by the EPA. I Ic also reported on the status of the States of 
Virginia and Missouri in challenging EPA's statutory and regulatory authority under the Clean Air 
Act on constitutional grounds. Mr. Fcrland also described the EPA’s proposed decision to change 
the classification of Maricopa County from a "moderate" to a ’’serious’’ PM-10 Nonattainmcnt Area. 
Mr. 1 crland reported that both the Arizona Department of Environmental Quality and Maricopa 
County had submitted written comments on the proposed rcdcsignation Me reported that at this 
time, there was no basis for the CDC to take any legal action against the EPA since a final decision 
has not yet been made.

Mr Bob Beckett, District Attorney for Nyc County, Nevada described a federal lands lawsuit 
against the County of Nyc served on March 8, 1995. He reported that the outcome of the lawsuit 
will determine onc-th:rd of the surface of the U.S. because of the large amount of federal land 
ownership in the states Mr. Beckett described the time line for filing motions for summary- 
judgement, replies and responses as well as for oral arguments

Mr. Edward L. Presley, attorney representing the Nyc County District Attorney's Office and 
the Individual Rights Foundation distributed written information on the Individual Rights Foundation 
Mr. Presley described the historical importance of the pending lawsuit for sta!: sovereignty and also 
described the specific account of the federal government’s decision to sue the County of Nyc Mr 
Presley and Mr. Beckett each described the manner in which the State of Arizona, through the CDC, 
could participate in the Nyc County lawsuit and the significance of doing so because of the large 
amount of federal land located in Arizona

Ms. H. Leslie Hal! formally requested the CDC’s assistance in fighting federal intervention 
in the States' electoral process regarding judicial elections in Navajo and Coconino counties in 
Arizona She states that the issue in question was whether the State has a discriminatory purpose in 
allowing at-large county judicial elections, rather than the US Department of Justice’s suggestion 
that Arizona "carve out" a Native American d'strict. on the basis of the Voting Rights Act She also 
reported that she had had various communications with Native Americans who arc elected office 
holders, all of whom have been in support of the State’s position

Mr. Carter Phillips, with the firm of Sidley and Austin, reported the estimated cost of 
determining the jurisdictional issue on the judicial election ease as well as prcclcarancc would amount 
to approximately $265,000 Mr. Phillips described the break-down of this cost estimate for each legal 
service Mr. Phillips also reported on the time frame involved in the ease

The members discussed the Clean Water Act, the Clean Air Act and the Navajo and Coconino 
counties election issue in executive session

On August 14, 1995, the CDC met and discussed the cooperation betwe-n Arizona 
Department of Corrections Director Sam I.cwii, the Governor, the CDC members and the Attorney 
General on the litigation on prison issues Mr Cooper reported to the members on the special



masters statute and the appointment of Judge Ezra who replaced Judge Mucckc to rule on the issue 
in U.S. District Court. Mr. Cooper reported on the deadline of payment for the special masters’ fees 
is August 15, 1995, despite the state law requiring legislative appropriation. Mr. Cooper prcdi ted 
that the special master will file a motion to compel payment or a motion to show cause why the 
relevant State official should not be held in contempt for failure to pay the fees. The members 
continued to discuss litigation strategy including the need to inform other state officials of the status 
of this issue.

Mr. Drazck reported on the supplement to the strategic analysis of challenging the EPA. He 
further discussed his conversations with EPA staff and other parties affected by a challenge of the 
Clean Water Act. Mr. Drazck discussed a number of aspects relating to the State’s specification of 
surface w-atcr quality standards, especially a "mercury standard", numeric criteria and the process for 
establishing such standards. Mr. Drazck further discussed the ease law on challenging environmental 
law and regulations based on the Commerce Clause, 10th Amendment and 5th Amendment bases.

The members received a copy of the jurisdictional statement prepared by Mr. Phillips on the 
issue of the county judicial election issue.

The members discussed the prison issues and the Clean Water Act in executive session.

The members authorized Strcich Lang to survey the field of air and water issues including the 
Endangered Species Act to determine if there is a way to raise a Commerce Clause challenge. The 
members authorized the CDC to pay Strcich Lang up to S20.000 for work performed with respect 
to water issues, subject to obtaining a detailed accounting of those fees The members authorized 
the expenditure of an additional $10,000 to perform the survey relative to the issues of the Commerce 
Clause of the first authorized motion (see above) to determine if there is a broad issue the CDC can 
bring against those federal regulatory Hurts The members authorized that total attorney fees 
regarding the federal Clean Water Act, Clean Air Act, Endangered Species Act and Commerce 
Clause issues be capped at $65,000

The members authorized Shaw Pittman, Potts and Trowbridge's attorney Mr. Chuck Cooper 
to proceed with the strategic plan outlined to the members on the several consent decrees and 
authorized S15,000 for outstanding attorney fees incurred »o date and $50,000 to begin the litigation 
process in the areas specifically mentioned in the strategic plan, and to continue these efforts in 
coordination with the Governor’s Ollicc, the Attorney General's Office and the CDC’s counsel

At the conclusion of the meeting. Council member Mr Kurt Davis resigned due to his 
involvement in a number of other professional and public policy efforts He expressed appreciation 
at having served with the other members of the Council as well as his support for their efforts

On September 18, 1995, the CDC met and it was announced that CDC member Mr. Kurt 
Davis had been replaced by the appointment of Mr Jay I fcilcr by the Governor

Tlic members heard a report by Mr Roger fcrland on his examination of the environmental



regulations and laws as specified at the previous meeting. He stated that the issue of the EPA's 
designation of the Verde Valley area was close to being ‘'ripe" for legal action. Mr. Fcrland also 
reported on his further analysis of the Lopez, decision and the viability of asserting a "taking" ease 
against the Endangered Species Act. He expressed a need to survey potential parties to determine 
if there is an appropriate factual scenario. Mr. Fcrland also reported on the potential Clean Water 
Act challenge and stated that it was not a constitutional issue by nature, however it does rr’sc 
significant state sovereignty issues. He stated the two particular areas under consideration by the 
EPA regarding this issue arc the permits to be granted to an industry in Picacho, Arizona, and the 
City of Tucson’s activities in recharging groundwater Significant discussion ensued regarding Mr. 
Fcrland’s research and analysis on these issues, especially with regard to the constitutional 
implications of each. Ms. Nancy Wrona, Air Quality Division of DEQ provided technical analysis of 
the air quality proposed rcdcsignation of the Verde Valley area and the impact on citizens

Mr. Cooper participated in a discussion with Mr. Fcrland and the members on the EPA 
regulations and potential interstate consequences

Mr. Cooper gave a short narrative report on the special master issue and reported that oral 
argument is scheduled for September 28, 1995 for the State of Arizona as Defendant in the ease Mr. 
Cooper also explained the distinctions in the Casey-1 (mental health care provided to inmates) and 
Casey 2 (legal access to law libraries) eases as well as the Hook ease (inmate mail/Christmas 
packages). He stated that the special masters have billed the State over 5290,000 in fees and over 
S79.000 in expenses Mr. Cooper identified the State’s concern that there was no fiscal 
accountability for the taxpayer funds which have been required to pay for the special masters' bills 
Mr. Cooper discussed various constitutional arguments including the Eighth Amendment and the 
Supremacy Clause Mr. Cooper discussed the State’s legal argument in detail which is reflected in 
his written brief submitted to the Court

Mr Pat Cunningham, Environmental Enforcement Section, of the Attorney General’s Office 
reported on the county judicial election issue He reported on the legal filings to date and the State’s 
argument to the U S Department of Justice that the election process dos not violate the Voting 
Rights Act

The members heard from Mr Jeff Flake of the Goldwatcr Institute on the school 
desegregation orders, especially as they relate to charter schools and recent court orders Mr. Flake 
described the impact to the taxpayer when desegregation programs arc required to be funded

Mr. Cooper also reported on court activity on school desegregation orders

Mr. Cooper reported on the federal Child Support Recovery Act and the District Court 
finding that it is unconstitutional under the Commerce Clause

The members authorized Roger Fcrland to survey interested groups dealing with the same 
type of environmental issues to determine what factual issues and fact patterns exist which may 
provide a productive ease on which to proceed againit the Endangered Species Act The members 
also authorized Shaw. Pittman. Potts and Trowbridge’s intervention into the Phoenix Union High



On October 6,1995, the CDC met and received a report from Mr. Cooper on the September 
28, 1995 hearing before federal Judge Ezra. He explained the constitutional arguments made by the 
State and the CDC, and he also reported his Icss-than-optimislic view of Judge Ezra’s pending 
decision.

The members rc-considcrcd their action whereby they authorized the CDC to intervene in 
school desegregation orders. Because of concerns that the spirit of the law creating the CDC was 
to not intctvcnc in reasonable civil rights issues, the members suspended CDC action on the issue.

The members authorized Shaw, Pittman, Potts and Trowbridgcto prepare the appellate brief 
with fees and expenses not to exceed $75,000. They also authorized a maximum of S25.000 for the 
August and September billings

The members believe that their efforts arc consistent with public policies established by the 
Legislature, and that they have laid the groundwork for significant advances to reclaim Arizona's 
sovereignty. As of October 31. 1995, the three firms have been authorized by the ^DC to spend a 
maximum of S267.000 for these specific legal challenges, but S 100,362 has actually been spent to 
date The members of the CDC believe that these legal challenges will be quite active in the next year 
and that the State stands to regain considerable authority over these specific policy areas and at the 
same time advancing Arizona’s sovereign authority overall

School District desegregation litigation


