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CHARR Position Paper

Senate B i ll 263

Music Licensing Reform

CHARR Urn tints' supports SB 263 which will place limitations on the wav 
RUt \SCAP, and SESAC conduct business in nur state.

SB  26.* will.SOl- 
do flHYiy with licensing fees, lower them or eliminate your obligations to 
pay for the public performance of music.

S B  261 W ILL
prevent music licensing agencies from harassing, threatening, or setting 
arbitrary fees on business.
To affect this legislation, the Leg i slant re must hear from citizens impacted 
by the proposed legislation.
t he louder the voice, the more likely >u> w ill win this piece of legislation.

If 'on 7  y o u  fake a m om ent to voice y o u r  opinion anti be heard?

Send  it letter...
a fa x ,  call vour local Legislative Information office and  send  a

Public Opinion Message...

TELL YOUR S E X  1 TOR  IX P  R E P R E SE X T A  H U E  TH  I T  
YOU S U P P O R T  S B 2 6 3 !! !



Amendments to CSSB 263 (JUD)

Amendment #1

Pg. I. Section 1. Line9.

Replace [seven days) with seventy two hours 

Amendment "2

Page 2. Section I. Line 4-8 is amended to read:

(3) in the case of a Performing Rights Society, notice that the most recent n\ailable list of the 
members or affiliates represented by the Performing Rights Society and the most recent auiilablc 
list of the copyrighted musical works in the Performing Rights Society’s repertoire will be 
available on electronic media through the State Restaurant Association (CHARR) at the expense 
of lilt. Performing Rights Society.

Amendment "3

Page3. Section *15.45.540 Line 10-22 is deleted.

Amendment '*4

Page m. Line 5. is amended to read:

Amendment f-5

Page 4 , Section 2. Line 28-30 is deleted.
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CS FOR SENATE BILL NO. 263(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE

A BILL

FOR AN ACT ENTITLED 

"An Act relating to copyright licensing and royalties; and providing* for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. AS 45.45 is amended by adding new sections lo read:

ARTICLE 7A. COPYRIGHT ROYALTIES AND LICENSING.

Sec. 45.45.500. NOTICE REQUIRED BEFORE CONTRACT. A copyright 

owner or a performing rights society may not enter into, or offer to enter into, a 

contract for the payment of royalties by a business proprietor unless at the time of the 

offer, or within seven days before entering into ihc contract, the copyright owner or 

performing rights society provides to the business proprietor a notice containing

(I) the rates and terms of the royalties under the contract, including any 

sliding scale, discounts, or reductions in rales on any basis, for which the business 

proprietor may be eligible, and any scheduled increases or decreases in rates during 

the tc~» of ihc contract;

•!•  c s s i i  :r .J< ji! i»
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(2) in the ease of a performing rights .society, a toll free number from 

which the business proprietor may obtain answers to inquiries concerning musical 

works and copyright owners represented by the performing rights society; and

(3) in the ease of a performing rights society, how a business proprietor 

can obtain on request at the expense of the performing rights society the most recent 

available list of the members or affiliates represented by the performing rights society 

and the most recent available list of the copyrighted musical works in the performing 

rights society’s repertoire.

See. 45.45.510. MINIMUM CONTENTS OF ROYALTIES CONTRACTS,

(a) A royalties contract entered into, issued, or renewed in this state must be in 

writing and signed by the parties. The contract must include at least the

(1) business proprietor's name and business address, and the name and 

location of each place of business of the business proprietor to which the contract 

applies;

(2) duration of the contract; and

(3) terms for the collection of the royalties and a rate schedule for the 

royalties, including any sliding scale, discount, or schedule for an increase or decrease 

of the rates during the term of the contract.

(h) A contract for the payment of royalties entered into, issued, or renewed in 

2(1 this state may not exceed one year at a tune, unless the contract is under the terms of

a national agreement. When each year of the contract ends, the contract is 

automatically renewed on the same terms and conditions unless either party to the 

contract provides the other party with written notice of the parly's desire io terminate 

the contract or to change the terms and conditions. The notice must be given at least 

30 days before the termination of the current term.

See. 45.45.520. COLLECTION OF ROYALTIES. A copyright owner, a 

performing rights society, or an agent or employee of a copyright owner or performing 

rights society may not collect or attempt to collect a payment or another fee under a 

royalties contract between the copyright owner or performing tights society and a

30 business proprietor unless the contract complies with AS 45,45.500 • 45.45.590.

31 See. 45.45.530. PROHIBITED PRACTICES, (a) A performing rights society.

WORK DRAFT WORK DRAFT WORK DRAFT
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or an agent or employee of a performing rights society, may not collect or attempt to 

collect a royalty payment or another fee from a business proprietor licensed by the 

performing rights society, unless the collection or collection attempt is made under a 

contract entered into in accordance with AS 45.45,500 - 45.45.590.

(b) An agent or employee of a performing rights society may not enter a 

business proprietor's premises to discuss a contract for the performance of copyrighted 

works or payment of royalties unless the agent or employee immediately discloses the 

purpose of the discussion and 'hat the agent or employee? is an agent or employee of 

a performing rights society.

Sec. 45.45.540. NOTICE REQUIRED. A performing rights society whose 

agent or employee enters a proprietor's business to investigate the possible 

performance, broadcasting, or transmission of musical works shall, not later than seven 

days after entering the proprietor's business, provide the proprietor with written notice 

that the performing rights society's agent or employee entered the premises for the 

purposes of investigation. The notice must include

(1) the name of the performing rights society;

(2) the date when the agent or employee visited the proprietor's

business;

(?) that the purpose of the visit was investigation; and

(4) the name of each copyrighted musical work in the performing rights

society's repertoire that was performed at the proprietor's business during the 

investigation.

Sec. 45.45.550. PRIVATE ACTION. A person who suffers a loss as a result 

of another person knowingly engaging in conduct that violates AS 45.45.500 -

45.45.590 may bring a civil action to recover actual damages and reasonable attorney

fees, to enjoin the violation, and to seek any other remedy available at law or equity 

for the violation. In this section, "knowingly" has the meaning given in AS 11.81.900.

See. 45.45.560. EXEMPTIONS. The provisions of AS 45.45.500 - 45.45.590 

do not apply to

( I) a royalties contract between copyright owners, or performing rights

societies, and

WORK DRAFT WORK DRAFT WORK DRAFT
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1  1
(A) broadcasters licensed by the Federal Communications

1  2
Commission; or

I  3
(B) a cable television operator, a cable television programmer.

1  4
or another transmission service;

I  5
(2) an investigation by a law enforcement agency.

I  6
See. 45.45.570. CONSTRUCTION. AS 45.45.500 - 45.45.590 may not be

H 7
construed to prevent a performing rights society from informing a business proprietor

1  8
of the business proprietor’s obligations under 17 U.S.C. (federal copyright law) or

1  9
from exercising any exclusive rights preempted under 17 U.S.C. 301(a).

1  1 0
See. 45.45.590. DEFINITIONS. In AS 45.45.500 - 45.45.590.

|  1 1 ( 1 ) "business proprietor" means a person who owns a place of business 1

1  12
in which the public may assemble and in which copyrighted musical works may be

1 performed, broadcasted, or otherwise transmitted; in this paragraph, "place of business"

i  14 includes a store, professional office, sports facility, entertainment facilitv, restaurant,

|  15
hotel, or an alcoholic beverage establishment licensed under AS 04.11;

1  16
(2) "copyright owner" means the owner of a copyright of a musical

I  17
work if the copyright is recognized and enforceable under 17 U.S.C.; "copyright

1  18 owner" docs not include the owner of a copyright in all or part of a motion picture or

8  19
an audiovisual work;

I
21) (3) "musical work" means a nondramatic musical or similar work;
21 (4) "performing rights society” means an association or corporation that

(! 2 2 licenses the public performance of musical works on behalf of copyright owners, and

23 includes Broadcast Music, Inc., SESAC, Inc., and The American Society of
1

24 Composers. Authors, and Publishers;

j! 25 (5) "royalties" means the fees payable to a copyright owner or a
26 performing rights society for the public performance of a musical work;

27 (6) "royalties contract" means a contract for the payment of royalties.

£ 2 8
• Sec. 2. AS 45.50.471(b) is amended by adding a new paragraph to read;

29 (41) violating AS 45.45.500 • 45.45.590 (copyright royalties and
30 licensing).

31 * See. 3. AS 45.45.500 - 45 45.530, enacted by see. 1 of this Act. do not apply to a

CSS It 2A3(JUD) .4.
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contract entered into, issued, or renewed before the effective date of this Act.

* Sec. 4. SEVERABILITY. If a provision of AS 45.45.500 - 45.45.590 or its application 

to a person or circumstance is held invalid, the invalidity does not affect other provisions or 

applications of this Act that can be given effect without the invalid provision or application 

and. to this end, the provisions of this Act aic declared to be severable.

* Sec. 5. This Act takes effect July 1, 1996.

WORK DRAFT WORK DRAFT WORK DRAFT
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OFFICE OF THE GOVERNOR
NEWS RELEASE

CN-001 TRENTON, N.J. 08625
Contact: CML Release: i m h e d i a t e

6 0 9 - 7 7 7 - 2 2 0 5  A P R I L  27, 1995

Gov. C h r i s t i e  W h i t m a n  t o d a y  e x e r c i s e d  h e r  p o w e r  of 
c o n d i t i o n a l  v e t o  o v e r  l e g i s l a t i o n  to r e g u l a t a  p r a c t i c e s  and  
a g r c e m e n t c  c o n c e r n i n g  the l i c e n c i n g  of n o n d r u o a t i c  m u s i c a l  w o r k s  
c o p y r i g h t e d  u n d e r  F ed er al  law.

T h e  le gislation, A-1610, w a s  s p o n s o r e d  b y  A s s e m b l y m a n  
W a i t e r  K a v a n a u g h ,  R - S o m e r s e t .

T h e  G o v e r n o r  sai d she h a d  b e e n  a d v i s e d  b y  t h e  A t t o r n e y  
G e n e r a l  t h a t  t h e  b i l l  " i m p e r m i s s i b l y  intrudes u p o n  t h e  a b i l i t y  of 
c o p y r i g h t  o w n e r e  to en f o r c e  an d  e n j o y  t h e i r  c o p y r i g h t e d  w o r k s  b y  
i m p o s i n g  r e s t r i c t i o n s  be y o n d  t h o s e  i n t e n d e d  b y  C o n g r o s E . "

T h e  G o v e r n o r  s u b m i t t e d  p r o p o s e d  a m e n d m e n t s  t o  th o  bill 
fo r  l e g i s l a t i v e  c o ns id er a ti on .

A  C O P Y  O F  T H E  C O N D I T I O N A L  V E T O  M E S S A G E  I S A T T A C H E D



STATEMENT OF BROADCAST MUSIC, INC. 
BEFORE THE NEW JERSEY ASSEMBLY COMMITTEE ON COMMERCE ANI) 

REGULATED PROFESSIONS IN OPPOSITION TO A. 1610 

AUGUST 26, 1994

Mr. C h a i r m a n  and m e m b e r s  of  th e C o m m i t t e e ,  m y  n a m e  is 

M a r v i n  D e r e n s o n  a n d  I am  S e n i o r  V i c e  P r e s i d e n t  a n d  G e n e r a l  C o u n s e l  

f o r  D r o a d c a s t  M us i c ,  Inc. (DMI), a U n i t e d  S t a t e s  p e r f o r m i n g  r i g h t s  

o r g a n i z a t i o n  t h a t  r e p r e s e n t s  a p p r o x i m a t e l y  1 0 0 , 0 0 0  U.S. s o n g w r i t e r s  

a n d  c o m p o s e r s  a n d  5 0 , 0 0 0  U.S. p u b l i s h e r s .  DMI c o l l e c t s  lic en s 

f e e s  o n  b e h a l f  of t h o s e  A m e r i c a n  c r e a t o r s  it r e p r e s e n t s ,  as  w e l l  i 

f o r t h e  t h o u s a n d s  of  c r e a t o r s  f r o m  a r o u n d  t h e  w o r l d  w h o  h a v e  chost 

D M I  f o r  U.S. r e p r e s e n t a t i o n .  The  l i c e n s e  f e e s  c o l l e c t e d  b y  DM I  f 

t h e  " p u b l i c  p e r f o r m a n c e s "  of D M I ' s  r e p e r t o i r e  of a p p r o x i m a t e

2 , 5 0 0 , 0 0 0  c o m p o s i t i o n s  ar e  then  d i s t r i b u t e d  as  r o y a l t i e s  to t 

w r i t e r s  a n d  c o p y r i g h t  h o l d e r s  DMI r e p r e s e n t s  an d i n c l u d e  r a d i o  

a i r p l a y ,  b r o a d c  ;st an d c a b l e  t e l e v i s i o n  c a r r i a g e ,  a n d  l i v e  a n d  

r e c o r d e d  p e r f o r m a n c e s  b y all o t h e r  u s e r s  of  mu si c .

D M I  i3 h e a d q u a r t e r e d  in N e w  Yo rk,  w i t h  o f f i c e s  in 

N a s h v i l l e ,  Los  A n g e l e s ,  Red Dank, P h o e n i x ,  S a n  Juan, M i d d l e b o r o  

(MA) a n d  L o n d o n .  It  w a s  c r e a t e d  in 1939  to p r o v i d e  a c o m p e t i t i v e  

s o u r c e  of m u s i c  l i c e n s i n g  in the U n i t o d  s t a t e s .  A n o t - f o r - p r o f i t -  

m a k i n g  c o r p o r a t i o n ,  DMI openoc. tho d o o r  to p e r f o r m i n g  r i g h t s  

r e p r e s e n t a t i o n  for s o n g w r i t e r s  and  c o m p o s e r s  of all t y p e s  of mu s i c ,



m a n y  of w h o m  w e r e  n o t  e l i g i b l e  u n d e r  th e m e m b e r s h i p  g u i d e l i n e s  of 

tho  o l d e r  A m o r i c a n  p e r f o r m i n g  r i g h t s  o r g a n i z a t i o n s .

DMI g r a n t s  legal a c c e s s  to its r o p o r t o i r o  t h r o u g h  b l a n k e t  

l i c e n s e  a g r e e m e n t s .  A  b l a n k e t  l i c e n s e  a g r e e m e n t  a l l o w s  m u s i c  u s e r s  

to m a k o  u n l i m i t e d  u s e  of the w o r k s  in D M I ' s  r e p e r t o i r e  d u r i n g  tho 

y o a r  f o r  o n e  a n n u a l  fee. D M I ' s  b l a n k e t  l i c e n s e s  c o v e r  a l l  c l a s s e s  

an d  c a t e g o r i e s  of  m u s i c  users, i n c l u d i n g  m a j o r  t e l e v i s i o n  n e t w o r k s  

u s i n g  m i l l i o n s  of  c o p y r i g h t e d  m u s i c  p e r f o r m a n c e s  p e r  y oa r, r a d i o  

a n d  t e l e v i s i o n  b r o a d c a s t  st at i o n s ,  an d c a b l e  n e t w o r k s  as w e l l  as 

h o te ls , r e s t a u r a n t s ,  u n i v e r s i t i e s ,  a n d  m a n y  o t h e r  v e n u e s .  DMI logs

5 0 0 , 0 0 0  h o u r s  a n n u a l l y  of a i r p l a y  p e r f o r m a n c e s  o n  r a d i o  and  

c o n d u c t s  a c e n s u s  of p e r f o r m a n c e s  o n  t e l e v i s i o n  t h r o u g h  the  m o 3t 

c o m p r e h e n s i v e  a n d  a d v a n c e d  t e c h n i q u e s .  O u r  m o s t  p e r f o r m e d  wo rk,  

" Y e s t e r d a y "  by  P a u l  M c C a r t n e y  a n d  J o h n  L o n n o n ,  j u s t  s u r p a s s e d  tho 

6 m i l l i o n  p e r f o r m a n c e  mark.

D M I  w r i t e r s  h a v e  w o n  n u m e r o u s  G r a m m y s ,  A m e r i c a n  M u s i c  

Aw a r d s ,  O s c a r s ,  Em mys , Tonys, P u l i t z e r  Pr i z e s ,  M T V  a n d C M A  A w a r d s .  

D M I ' s  r o s t e r  i n c l u d e s  s u c h  n o t a b l e  s o n g w r i t e r s  an d c o m p o s e r s  as 

A l a n  M e n k e n ,  J o h n  W i l l i a m s ,  L i o n e l  H a m p t o n ,  D u d d y  H o l l y ,  S a n d y  

Patti, J o h n  L o nn o n,  R a y  C h a r l e s ,  E r i c  C l a p t o n ,  Pa ul  S i m o n ,  E l v i s  

P r e s l e y ,  M i l e s  Dav is,  D a v i d  Fo s ter , C a r o l e  D a y e r  Sag er,  B e e  Gees, 

D e a c h  Bo y3, W i l l i e  N e l s o n ,  T h o l o n i o u s  Monk, D o l l y  P a r t o n ,  G l o r i a  

E s t e f a n ,  N i r v a n a ,  R.E .M. , M i c h a e l  D o l t o n ,  M a r i a h  C ar e y ,  L o u  Re ed, 

V i n c e  G ill , C a r o l e  King, A r e t h a  F r a n k l i n  an d  C h e t  A t k i n s .
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P u b l i c  P e r f o r m a n c e s  U n d er D.8. C o p y r i g h t L a v  (T itl e 17, U.S. C o de)

P u r s u a n t  to the U . S .  C o p y r i g h t  Law# i f  a p e r s o n  d e s i r e s  

to p u b l i c l y  p e r f o r m  a c o p y r i g h t e d  m u s i c a l  c o m p o s i t i o n #  tho p o r s o n  

m u s t  o b t a i n  p e r m i s s i o n  f r o m  tho c r e a t o r  of the m u s i c a l  c o m p o s i t i o n .  

DM I e n t e r s  i n t o  a f f i l i a t i o n  a g r e e m e n t s  w i t h  t h e  w r i t e r s ,  c o m p o s e r s  

a n d  p u b l i s h e r s  of m u s i c a l  c o m p o s i t i o n s .  T h o s e  a g r e e m e n t s  g r a n t  to 

D M I  a n o n - e x c l u s i v e  r i g h t  of p u b l i c  p e r f o r m a n c e .  DMI# in turn# 

l i c e n s e s  to u s e r s  of m u s i c  tho r i g h t  of p u b l i c  p e r f o r m a n c e  to tho 

m u s i c a l  c o m p o s i t i o n s  c o n t a i n e d  in its r e p e r t o i r e .  As s t a t e d  ab ove # 

DMI is o p e r a t e d  on  a n o t  for p r o f i t  b a s i s #  a n d  a ll  f e e s  r e c e i v e d #  

l e s s  a d m i n i s t r a t i v e  e x p e n s e s  an d  c o r t a i n  r e s e r v e s #  are  d i s t r i b u t e d  

to its a f f i l i a t e s .

M u s i c  is p e r v a s i v e  in tho A m e r i c a n  l i f e s t y l e .  It is so 

r e a d i l y  a v a i l a b l e  th a t p e o p l o  tend  to t h i n k  it's  free# a n d  th e y 

b e l i e v e  t h e y  h a v e  tho r i g h t  to u s e  m u s i c  as t h e y  p l e a s e .  I t ' s  not  

s c r a m b l e d  li k e H D O  on c a b l e  TV. It i s n ' t  s o m e t h i n g  l i k e  C o c a - C o l a  

w h e r e  t h e f o r m u l a  i3 s ec ret . M u s i c  is n o t  so p r o t e c t e d .  Y o u ca n 

b u y  m u s i c  in o n e  fo r m and th e n U3 e  it f r r o t h e r  p u r p o s e s .  Fo r 

e x a m p l e #  y o u  c a n  b u y  t a p e s  for u s e  in y o u r  h o m e  an d t h e n  p l a y  t h e m  

o v e r  a n d  o v o r  a g a i n  in y o u r  r e s t a u r a n t  so y o u r  c u s t o m e r s  ca n  b o t t e r  

e n j o y  t h e  r e s t a u r a n t ' s  a m b i e n c e  a n d  thU3  e n j o y  t h e i r  d i n n e r .  

D u y i n g  t h a t  r e c o r d  m e a n t  t h a t  y o u  p a i d  f o r  t h a t  r i g h t  t o  l i s t e n  to 

tho m u s i c a l  w o r k s  in y o u r  h o m e # but  n o t  p o r f o r m  t h e m  in p u b l i c  for 

y o u r  c o m m e r c i a l  b e n e f i t  or a d v a n t a g e .

W i t h o u t  an o r g a n i z a t i o n  s u c h  as DMI# a m u s i c  u s e r  w o u l d  

b o  c o m p e l l e d  to  s e e k  o u t  e v e r y  c o p y r i g h t  o w n e r  w h o s o  m u s i c  th e  u s e r
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i3 p u b l i c l y  p e r f o r m i n g  to o b t a i n  p e r m i s s i o n  for s u c h  p e r f o r m a n c e s .  

T h o  a v a i l a b i l i t y  of a DM I b l a n k e t  l i c e n s e  s a v e s  th e u s e r  t i m e  a n d  

m o n e y  in o b t a i n i n g  the n o c o s s a r y  r i g h t s .  W i t h o u t  D M I *s e f f o r t s ,  

th o c r e a t i o n s  t h a t  we can  h o a r  w i t h  the p u s h  of a b u t t o n  w o u l d  

o t h e r w i s e  go u n c o m p e n s a t e d .  If t h a t  w o r e  to h a p p e n ,  the i n c o n t i v o  

for  a c o m p o s e r  to c o n t i n u e  at  h i s  or  he r l i v e l i h o o d  w o u l d  

d i s a p p e a r ,  l e a v i n g  s o c i e t y  a l l  t h e  p o o r e r .

S i n c e  its i n c e p t i o n  m o r e  t h a n  50 y e a r s  ago, DM I  a n d  its 

b u s i n e s s  of m u s i c  l i c e n s i n g  ha s b e e n  p e r i o d i c a l l y  e x a m i n e d  in 

v a r i o u s  c o n t e x t s  b y  the U.S. C o n g r e s s ,  the  c o u r t s  a nd  the U.S. 

D e p a r t m e n t  of J u s t i c e ,  w i t h  the r e s u l t  t h a t  ha s  b e e n  r e a f f i r m e d  

t i m e  a n d  t i m e  a g a i n ,  name ly,  that  a p e r f o r m i n g  r i g h t s  o r g a n i z a t i o n  

is the  m o 3 t  e f f e c t i v e  a n d  p r a c t i c a l  m e a n s  to p r o t e c t  the r i g h t s  to 

c o p y r i g h t e d  m u s i c .

D M I * s  L i c e n s i n q  P r a c t i c es

D e c a u s e  A. 16 10  s e e k s  to p u t  l i m i t s  o n B M I ' s  l i c e n s i n g  

p r a c t i c e s ,  let m e g i v e  y o u  a b r i e f  s u m m a r y  of o u r  s t a n d a r d  

o p e r a t i n g  p r o c e d u r e s  in this  a r e a  so y o u  c a n  s e e t h a t  m o s t  of w h a t  

y o u  s e e k  to a c c o m p l i s h  is a l r e a d y  in e ff ect , m a k i n g  l e g i s l a t i o n  

u n n e c e s s a r y  and, in the long run, d e t r i m e n t a l  to b o t h  c r e a t o r s  a n d  

m u s i c  u s e r s .

In 1990, D M I d e v e l o p e d  n e w  m o t h o d s  of c o m m u n i c a t i o n s  to 

b u s i n e s s e s  u s i n g  m u s i c  in o r d e r  to i n c r e a s e  p u b l i c  a w a r e n e s s  o f tho 

n o o d  t o o b t a i n  p e r m i s s i o n  to p u b l i c l y  p o r f o r n  c o p y r i g h t e d  m u s i c .  

S u c h  e f f o r t s  h a v e  b e e n  in the f o r m  of d i r e c t  m a i l  a n d  t e l e m a r k e t i n g
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in a d d i t i o n  to t e l e p h o n e  an d  in p e r s o n  c o n t a c t s  m a d e  by our 

L i c e n s i n g  E x e c u t i v e s .  BMI a l s o  u t i l i z e s  a d v e r t i s i n g  in i n d u s t r y  

p u b l i c a t i o n s  o n  a r o g i o n a l  an d n a t i o n a l  b a s i s  in an e f f o r t  to b u i l d  

a w a r e n e s s  a n d  e s t a b l i s h  c r e d i b i l i t y  a b o u t  BMI a n d  m u s i c  l i c e n s i n g  

a n d  to  c o n v e y  a u s e r - f r i e n d l y  image. Th o  o b j e c t i v e  is a l s o  to 

p r o m o t e  t h e  u s e  of m u s i c  and its b e n e f i t s  to c u r r e n t  a nd  p o t e n t i a l  

m u s i c  u se r s .

B M I 's c o m m u n i c a t i o n  e f f o r t s  f oc us  on p r o v i d i n g  e d u c a t i o n  

a n d  i n f o r m a t i o n  to b o t h  p o t e n t i a l  m u s i c  u s e r s  and  k n o w n  m u s i c  

us er s.

T h e  h e a r t  of the m a t t e r  is t h a t  p e r f o r m i n g  r i g h t s  

o r g a n i z a t i o n s  a r e  i m p l e m e n t i n g  t h e  law, and  it is d i f f i c u l t  to 

e x p l a i n  o u r  f u n c t i o n  w i t h o u t  r e f e r r i n g  to the C o p y r i g h t  Law. The 

f a c t  is t h a t  no " f e n c o "  c a n be pu t  a r o u n d  tho  p u b l i c  p e r f o r m a n c e  of 

o u r  m u s i c .  G i v e n  t h i s  re a li ty , B M I  d o e s  its b e s t  to e x p l a i n  tho 

m u s i c  u s e r ' s  n e e d  to c o m p l y  w i t h  t h e o b l i g a t i o n s  of t h e  C o p y r i g h t  

Law. A t  s o m e  p o i n t  w e  m a y  h a v e  to a d v i s e  th e u s e r  that the 

p o s s i b i l i t y  of l i t i g a t i o n  is in f a c t  the o n l y  r e c o u r s e  w e  h a v e  to 

p r e v e n t  ou r  p r o d u c t  f r o m  b e i n g  i l l e g a l l y  t a k e n  f r o m  U3. It s e em s 

to us  i n e v i t a b l e  t h a t  some m u s i c  u s e r s  w i l l  i n t e r p r e t  t hes e 

e x p l a n a t i o n s  as t h r e a t s  o r  i n t i m i d a t i o n .  T h e y  a r e  n o t 30 in te nded, 

a n d  B M I  c o n s t a n t l y  r e v i e w s  its m a t e r i a l s  an d p r e s e n t a t i o n s  to find 

th e b e s t  w a y s  of c o n v o y i n g  the i n f o r m a t i o n .

B M I  u s e s  e v e r y  tool of c o m m u n i c a t i o n  t h a t  it c a n  to 

s u p p o r t  th o L i c e n s i n g  E x e c u t i v e  a n d  p r o p a r e  an e s t a b l i s h m e n t  for  a 

v i s i t  f r o m  th e L i c e n s i n g  E x e c u t i v e .  It wo uld , w e  s u p p o s e ,  be our
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f o n d e s t  d r e a m  th a t b u s i n e s s e s  w o u i d  c o n t a c t  B MI  f o r  a l i c e n s e  

b e f o r e  t h e y  b e g i n  u s i n g  m u s i c  a s t h e  law r o q u i r o s ,  t h a t  v i s i t s  w e r e  

n o t  ne e d e d ,  th at  our  d i r e c t  m a i l  a nd  t e l e m a r k e t i n g  w e r o  t o t a l l y  

s u c c e s s f u l  in e x p l a i n i n g  the n e e d  for p e r m i s s i o n  to p u b l i c l y  

p e r f o r m  m u s i c ,  a n d  we  r e c e i v e d  al l l i c e n s e s  t h r o u g h  the  m a i l .  S u c h  

is no t  t h e case, a nd  v i s i t s  ar e  s o m e t i m e s  n e c e s s a r y .  W h e n  t h e y  are 

m a de , w e  h a v e  m a d e  e v e r y  r e a s o n a b l e  e f f o r t  p o s s i b l e  to n o t i f y  tho 

e s t a b l i s h m e n t ,  a n d  w e  do no t a p p e a r  out  of n o w h e r e  a n d  d o m a n d  a 

l i c e n s e  a n d a fee. M o s t  p i e c e s  of o u r  l i t e r a t u r e  s u g g e s t  to u s e r s  

t h a t  t h e y  c o n s u l t  an a t t o r n e y  if t h e y  h a v e  a n y  q u e s t i o n s ,  and  our 

L i c e n s i n g  E x e c u t i v e s  do th e same.

W h e n  o u r  e f f o r t s  to l i c e n s e  m u s i c  u s i n g  e s t a b l i s h m e n t s  do 

n o t  s u c c e e d ,  BMI b r i n g s  c o p y r i g h t  i n f r i n g e m e n t  a c t i o n s .  

A p p r o x i m a t e l y  3 0 0 - 4 0 0  s u c h  a c t i o n s  aro  b r o u g h t  t h r o u g h o u t  tho 

U n i t o d  S t a t e s  e a c h  year. T h i s  r e p r e s e n t s ,  h o w o v e r ,  o n l y  a s m a ll  

f r a c t i o n  of t h e  1 5 , 0 0 0  l i c e n s e s  we  r e c e i v e  e a c h  y e ar , a n d  a n ovo n 

s m a l l e r  f r a c t i o n  of the  n u m b e r  of e s t a b l i s h m e n t s  w e  a r o  c o n t a c t i n g  

d u r i n g  a y e a r  for  l i c e n s e  a g r e e m e n t s .

O u r  foo in a r e s t a u r a n t ,  n i g h t c l u b  or  s i m i l a r  

e s t a b l i s h m e n t  w i t h  o c c u p a n c y  of u p  to 75 an d u s i n g  o n l y  r o c o r d o d  

m u s i c  is $1 95  a ye ar. If tho  e s t a b l i s h m e n t  h a s  b e t w e e n  22 6 an d  300 

o c c u p a n c y ,  t h e  fo e is $ 3 6 0  a y ea r, w h i c h  is a b o u t  a v e r a g e .  If, 

h o w e v e r ,  m u l t i p l e  t e l e v i s i o n  3 e t s  are  used, t h e i r  foo is 35% 

h i g h e r .  O u r  foo in a r o t a i l  s t o r o  or o t h e r  c o m m e r c i a l  

e s t a b l i s h m e n t  is b a s e d  u p o n  s q u a r e  footag e:  $6 0 a y e a r  fo r up  to

1 , 5 0 0  s q u a r e  foot? $4 80  a y e a r  for o v o r  5 , 000  s q u a r e  foot. Fo os

6



f o r a u d i o v i s u a l  us es  a r o  s o m e w h a t  higher. T h us , a u s e r  has a c c o s s  

to a l l  of tho o v e r  2 , 5 0 0 , 0 0 0  s o n g s  c r e a t e d  by D M I ' s  a f f i l i a t e s ,  a nd  

c a n  u s e  th is  m u s i c  to o n h a n c e  a n d  m a k e  m o r e  p r o f i t a b l e  hi s or  h e r 

b u s i n e s s ,  for a b o u t  50C a d a y  in a s m a l l  r e s t a u r a n t  a n d  15C a d a y  

in a store. T h i s  i3 t r u l y  a m o d e s t  sura for m u s i c  w h i c h  o n h a n c c s  

o n e ' s  b u s i n o s s .

In an  e f f o r t  to r e d u c e  tho co s t of l i c o n s i n g  a n d  t h o r o b y  

to r e d u c e  the a m o u n t  of f o e s  w h i c h  u s e r s  w o u l d  b o  r e s p o n s i b l e  for, 

BM I  w i l l  n o g o t i a t o  g r o u p  l i c e n s e  a g r e e m e n t s  w i t h  a b u s i n e s s  

a s s o c i a t i o n .  S u c h  an a g r e e m e n t  is a d m i n i s t e r e d  b y  th o  a s s o c i a t i o n  

f o r  tho b o n e f i t  of its m e m b o r s  an d  w i l l  u s u a l l y  p r o v i d o  for  a 

r e d u c e d  rate. R ec en t l y ,  DMI h a d  a s e r i e s  of d i s c u s s i o n s  w i t h  tho  

N o w  J o r s o y  R e s t a u r a n t  A s s o c i a t i o n .  W h i l o  DMI a n d  th o A s s o c i a t i o n  

d i d  n o t  r e a c h  an a g r e e m e n t ,  DMI b o l i o v e s  tho n e g o t i a t i o n s  s h o w e d  

t h a t  b o t h  p a r t i o s  r o c o g n i z c d  the v a l u e  of m u s i c  a n d  th e b e n o f i t s  a 

g r o u p  l i c o n s a  c a n  con fer . U n f o r t u n a t o l y ,  i n s t o a d  of p u r s u i n g  tho 

b e s t  a r r a n g o m e n t  t h o y  c o u l d  for t h e i r  m e m b e r s ,  th e  N J R A  has  i n s t e a d  

s o u g h t  to l o ok  to l e g i s l a t i o n  to o i t h o r  tie t h o  h a n d s  of DMI a n d  

s i m i l a r  o r g a n i z a t i o n s  to o n f o r c o  fe de ra l r i g h t s  o r  to s o o k  

e x e m p t i o n s  f r o m  p a y m e n t  a l t o g o t h o r .  N o i t h o r  a p p r o a c h  is at all  

f a i r  to tho l e g i t i m a t e  i n t o r o s t s  of c r e a t o r s  of  m u s i c  f r o m  N o w  

J e r s o y  or  tho r o s t  of tho c o u n t r y .

ShY- Al 1419— 1 0 M I X J ia4LJl*£xjLwe n t a  X

T h i s  bi l l v i r t u a l l y  w o u l d  p r e v o n t  DMI o r  its a f f i l i a t o d  

s o n g w r i t e r s  a n d  m u s i c  p u b l i s h e r s  f r o m  r e s t r a i n i n g  u n a u t h o r i s e d  us e
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of t h e i r  m u s i c  in N e w  J e r s e y .  It w o u l d  t h e r e f o r e  g i v e  fr ee  r o i n  to 

t h e s o  w h o  c h o o s o  to t a k e  t h a t  p r o p o r t y  w i t h o u t  t n y i n g  for it an d 

tho  f r a o d o m  to b e n e f i t  f r o m  a n o t h e r ' s  la bo r s  f r o e  of charge.

M u c h  of A. 1610 c o n s t i t u t e s  u n n e c e s s a r y  l e g i s l a t i o n ,  i n a s m u c h  

a3  it a t t e m p t s  to c o d i f y  l o n g s t a n d i n g  DMI b u s i n e s s  p r a c t i c e s  and  it 

i n t e r f e r e s  w i t h  tho i m p l e m e n t a t i o n  of D M I ' s  C o n s e n t  Docrc o. 

M o r e o v e r ,  by  p u t t i n g  o b s t a c l e s  in tho w a y  of e f f e c t i v e  e n f o r c e m e n t  

of f e d e r a l l y - g r a n t e d  r i g h t s ,  it o s s e n t i a l l y  u n d e r m i n e s  t h o se  

r i g h t s .

DMI  has  o p e r a t e d  u n d e r  a C o n s e n t  D e c r e e  w i t h  th e D e p a r t m e n t  of 

J u s t i c e  s i n c e  1966 w h i c h  r e q u i r e s  it to t r e a t  m u s i c  u s e r s  of the 

s a m e  k i n d  ali ke.  Th e  r e l e v a n t  p r o v i s i o n  s t a t e s  t h a t  " [ D M I ) s h al l 

n o t  e n t e r  into, r e c o g n i z e  as v a l i d  or p e r f o r m  a n y  p e r f o r m i n g  r i g h t s  

l i c o n 3 i n g  a g r o o m o n t  w h i c h  3 h a l l  r e s u l t  in d i s c r i m i n a t i n g  in r a t e s  

o r  t e r m s  b e t w e e n  l i c e n s e e s  s i m i l a r l y  3 i t u a t o d . . . As a res ult , o u r  

l i c o n s o  a g r e e m e n t s  a r o  s t a n d a r d i z e d  for u n i f o r m  n a t i o n a l  tr e a t m e n t .  

T h a t  a n n u a l  foo I m o n t i o n o d  for a r o s t a u r a n t  w i t h  a 75 p e r s o n  

m a x i m u m  o c c u p a n c y  th at  o n l y  u s e s  r e c o r d e d  m u s i c  is $1 9 5 w h e t h e r  tho 

o s t a b l i s h m o n t  is l o c a t e d  in N o w  J e r s e y  or N o b r a s k a  and, by  tho same 

tokon, w n o t h o r  the N o w  J e r s e y  l oc a l e  is T o m s  Ri ve r ,  S a y r c v i l l c ,  

P e n n s a u k e n  or W e s t w o o d .  No s p o c i a l  d e a l s  a r o  or  ca n  bo made. 

Th us , o v o r y  r o s t a u r a n t  p r o p r i e t o r  in N o w  J o r s o y  is p a y i n g  no m o r o  

for m u s i c  th an  c o m p e t i t o r s  a c r o s s  the s t r o o t  o r  a c r o s s  the co un tr y .

C o r t a i n  foes, h o w e v e r ,  a r o  c a l c u l a t e d  u p o n  the b a s i s  of 

i n f o r m a t i o n  p r o v i d o d  to us  Ly tho lic onsoo. D M I ' s  foo for livo 

m u s i c ,  for o x a np lo , d o p o n d s  u p o n  tho l i c o n s o o ' s  r a n g o  of livo
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e n t e r t a i n m e n t  ex pa n s e s .  If two r e s t a u r a n t s  w h i c h  a r o  s p e n d i n g  tho 

s a m e  a m o u n t  o a c h  y o a r  fo r li ve  m u s i c  a n d  h a v e  no o t h e r  m u s i c  a re  

p a y i n g  tw o d i f f e r e n t  fees, it i3 b e c a u s e  o n e  of th e m i3 not 

a c c u r a t e l y  r e p o r t i n g  o us. S i m i l a r l y ,  if a r e s t a u r a n t  s u b m i t s  a 

l i c e n s e  t h r o u g h  th e m ai l,  it r e p o r t s  it s o c c u p a n c y .  DMI c a n n o t  in 

e v e r y  i n s t a n c e  be c e r t a i n  of tho n u m b e r s ,  a l t h o u g h  w e do t r y  to 

a s c e r t a i n  a c c u r a c y .  U n f o r t u n a t o l y ,  w o  d o  n o t  h a v o  tho s t a f f  to 

v e r i f y  thi s ki nd  of i n f o r m a t i o n  f r o m  e v e r y  e s t a b l i s h m e n t ,  so w e 

m u s t  r o l y  o n  r a n d o m  au d i t s ,  as the l i c e n s u  a g r e e m e n t  per mi t s,  t o d o  

o u r  b e s t  to m a k e  3 u r e  t h a t  no u s e r  in a c l a s s  is g e t t i n g  a log up 

on his c o m p e t i t o r s  by  b e i n g  d i s h o n e s t .

A l l DMI a g r e e m e n t s  a r o  in w r i t i n g ,  s p e c i f y i n g  tho p a r t i e s ,  

d u r a t i o n  a n d  r a t e  s c h e d u l e s ,  so th a t b o t h  DMI a n d  tho  l i c e n s e e  k n o w  

c l o a r l y  o a c h  o t h e r ' s  r i g h t s  an d  o b l i g a t i o n s .  T o  do o t h e r w i s e  w o u l d  

c r e a t e  3 u c h  c h a o s  t h a t  DMI c o u l d  n o t  d o  b u s i n e s s .  S i n c e  tho 

r o y a l t i e s  DMI p a y s  o u t  to its w r i t o r s ,  c o m p o s e r s  a n d  p u b l i s h e r s  

c o m e s  f r o m  t h e  u n i v e r s e  of l i c e n s e  f e o s  w o  c o l l e c t ,  wo m u s t  be 

c o g n i z a n t  at  all t i m e s  of tho foe s w o  c a n  e x p e c t  to r e c o i v o  f r o m  

o u r  l i c e n s e e s .  Th e  o n l y  w a y  w o c a n  m o n i t o r  t h a t  w o u l d  bo to h a v o  

p r o c i s o ,  w r i t t o n  a g r e e m e n t s ,  w h i c h  a r o  th o o n l y  k i n d  of l i c e n s e s  wo  

grant.

Th e  r e q u i r e m e n t  of A. 1610 t h a t  DMI a t t a c h  a list of its 

r e p e r t o i r e  a n d  a f f i l i a t o s  to o v o r y  c o n t r a c t  w o u l d  be of l i t t l e  

p r a c t i c a l  u s e  to tho u se r,  w i t h  a r o p e r t o i r o  of o v o r  2.5 m i l l i o n  

s o n g s  o w n e d  b y  1 5 0 , 0 0 0  p e o p l e  and  o n t i t i o s  w h i c h  c h a n g e  on a d a i l y  

basis,  as s o o n  as a d o c u m e n t  of t h a t  s i z o  w a s  p r i n t e d  it w o u l d  b e
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o u t d a t e d  a n d  u n r e l i a b l e ,  to say  n o t h i n g  of tho  fa ct  th a t it w o u l d  

be m a n y  t h o u s a n d s  of p a g e s  long. Al so, it w o u l d  be v e r y  e x p e n s i v e  

to p r i n t  the l i s t  and the cost  w o u l d  bo p a s s e d  a l o n g  to tho u s e r s  

as h i g h e r  l i c e n s e  fees. F u r t h e r m o r e ,  DMI a n s w e r s  p h o n e  or  m a i l  

i n q u i r i e s  as to w h e t h e r  p a r t i c u l a r  s o n g s  a r e  l i c e n s e d  b y us. W c  

are  a l s o  e x p l o r i n g  the p o s s i b i l i t y  of m a k i n g  o u r  t i tl e d a t a  b a s o  

a v a i l a b l e  o n - l i n e  to l i c e n s e e s  a n d  p r o s p e c t i v e  li ce ns ee s.

A l s o  v e r y  t r o u b l i n g  a b o u t  tho b i l l  is tha p r o h i b i t i o n  a g a i n s t  

o n e ' s  o n t o r i n g  a p r e m i s e s  to i n v e s t i g a t e  u n a u t h o r i z e d  m u s i c  u s o  

w i t h o u t  i d e n t i f y i n g  h i m s e l f  or h e r s e l f  to the o w n e r s  or c m p l o y o o s .  

C e r t a i n l y ,  DM I l i c e n s i n g  e x e c u t i v e s  m a k e  t h e m s e l v e s  k n o w n  w h e n  t h e y  

f i r s t  a p p r o a c h  a p r o s p e c t i v e  l i c e n s e e ;  n o t  to d o so w o u l d  n e g a t e  

tho  p u r p o s e  o f t h e i r  vi sit . But o n c e  a k n o w n  u n l i c e n s e d  m u s i c  u s e r  

ha s b o o n  i d e n t i f i e d ,  e du c at ed , w r i t t e n  to, v i s i t e d ,  t e l e p h o n e d  a n d 

u r g e d  to c o m p l y  w i t h  fe d e r a l  law, DMI is d u t y  b o u n d  to u p h o l d  the  

c o p y r i g h t s  e n t r u s t e d  to it by i n s t i t u t i n g  l i t i g a t i o n ,  tho b a s i s  for 

w h i c h  a r o  s p e c i f i c  DMI s on gs  p e r f o r m e d  a t th a t l o ca ti on , 33 

w i t n e s s e d  b y  an  i n v e s t i g a t o r  w h o  v i s i t e d  the  e s t a b l i s h m e n t  o n  a 

r a n d o m  o v o n i n g .  T h i s  b i l l  w o u l d  c o m p e l  b y  law  tho i n v e s t i g a t o r  to 

i d e n t i f y  h i m s o l f  or  h e r s e l f  and  s t a t o  tho r e a s o n  for the v i s i t  to 

a p r o p r i e t o r  w h o  has b e e n  c o n t a c t o d  r e p e a t e d l y  a b o u t  the n e e d  to be 

li c en s e d ,  h a s  r e f u s o d  to b e c o m e  l i c e n s e d  a n d  h a s  c o n t i n u e d  to u s o  

m u s i c ,  n o w  f a c e - t o - f a c e  w i t h  s o m e o n e  w h o  a n n o u n c e s  tha t ho is 

g a t h o r i n g  p r o o f  of that  u n a u t h o r i s e d  u s e  for a lawsuit. T h i s  

C o m m i t t e e  c o u l d  w e l l  i m a g i n o  tho so r t of p h y s i c a l  j e o p a r d y  in w h i c h  

tho i n v e s t i g a t o r  w o u l d  be placed. F u r t h o r m o r o ,  tho  p r o p r i e t o r  c o u l d
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o a s i l y  s t o p  tho m u s i c  u n t i l  th e i n v e s t i g a t o r  left. U n d e r  e i t h e r  

s c e n a r i o /  tho b i l l  w o u l d  m a k o  th o  u p h o l d e r  of f e d e r a l  l a w  a 

l a w b r e a k e r  in N o w  J er se y.  W i t h o u t  th e  a b i l i t y  to a c q u i r e  e v i d e n c e  

of u n a u t h o r i z e d  U30/ f e d e r a l  r e m e d i e s  c o u l d  n o t  be  e n f o r c e d ,  m a k i n g  

f r e e  m u s i c  u s o  the o r d e r  of th e day. T h a t  w o u l d  s o o n  b r i n g  an  end  

to n e w  m u s i c .

M o r e o v e r ,  t h r e a t e n i n g  to b r i n g  l i t i g a t i o n  if on e  d o e s  n o t  

l i c e n s e  is a m a t t e r  of p e r s p e c t i v e .  DMI t o l l s  e v o r y  l i c e n s e e  t h a t  

if t h e y  p l a y  m u s i c  w i t h o u t  a l i c e n s e  t h e y  w i l l  bo  in v i o l a t i o n  of 

f e d e r a l  law. T h a t  i3 ro t a t h r e a t ;  it is s i m p l y  a s t a t e m e n t  of 

fact. T o  o u t l a w  th a t w o u l d  be  to h i d e  tho f a c t  th a t t h e r e  i3 a 

p e n a l t y  a t t a c h o d  to o n e ' s  i l l e g a l  c o n d u c t .  Is it not  f a i r e r  to  

toll  s o m e o n e  h o w  th e y c a n  a v o i d  b e i n g  in v i o l a t i o n  of la w r a t h e r  

th a n to k e e p  q u i o t  a b o u t  it a n d  m e r e l y  p r e s e n t  t h e m  w i t h  a l a w s u i t ?

F i n a l l y ,  tho p r o v i s i o n s  a l l o w i n g  a t h r e e - d a y  c a n c e l l a t i o n  

p e r i o d  o r  the v o i d i n g  of a c o n t r a c t  w i l l  h u r t  ra,.hor t h a n  h e l p  t h e  

l i c e n s e e .  D M I ' s  c o n t r a c t s  a l r e a d y  p r o v i d e  th a t if o n e  d i s c o n t i n u e s  

m u s i c  t h e  c o n t r a c t  is c a n c o l a b l e .  If a l i c e n s e e  s e e k s  to c a n c e l  o r  

v o i d  a c o n t r a c t  ye t  3 ti ll  u s e s  m u s i c ,  the m o m e n t  the c o n t r a c t  in 

e n d e d  t h e  l i c e n s e e  is in v i o l a t i o n  of c o p y r i g h t  la w  for u s i n g  m u s i c  

w i t h o u t  a l i c e n s e ,  s u b j e c t i n g  h i m  to s e r i o u s  d a m a g e s .  T h e r e f o r e ,  

n o t h i n g  w o u l d  bo a c c o m p l i s h e d  by  t h i s  p r o v i s i o n .  T h e r e  is no 

r e a s o n  to  l e g i s l a t e  m a t t e r s  the p a r t i e s  as a n a t t e r  of c o u r s e  h a v o  

a l r e a d y  a g r e e d  a m o n g  t h o m s e i v e s .

T h o  o n l y  p o o p l u  in N e w  J e u e y  w h o  h a v e  a n y t h i n g  to g a i n  b y  

this b i l l  a r o  t h o s o  w h o  use m u s i c  w i t h o u t  p a y i n g  fo r it. L o o k e d  at
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f r u m  t he  c r e a t o r ' s  p e r s p e c t i v e ,  this l e g i s l a t i o n  is t h e  e q u i v a l e n t  

of c r e a t i n g  an a t m o s p h e r e  w h i c h  w o u l d  l e g a l l y  a l l o w  a s o n g w r i t e r  to 

go  i n t o  a r e s t a u r a n t ,  ea t a m e a l  an d  l e a v e  w i t h o u t  p a y i n g  the 

c he c k .  in o r d e r  for tho  m o r e  th an  2 0 0 0  DMI s o n g w r i t e r s  and  

c o m p o s e r s  f r o m  N o w  J er se y , as w e l l  as t h o s e  f r o m  tho r e s t  of tho 

c o u n t r y ,  to h a v e  t h e  i n c e n t i v e  to c o n t i n u o  to c r e a t e  th o  m u s i c  al l 

of us  e nj o y ,  t h e y  n e e d  to k n o w  t h a t  t h er e w i l l  be  c o m p e n s a t i o n  for  

t h e i r  c r e a t i o n s ,  a n d  t h a t  t h o s e  w h o  w o u l d  u s e  t h e i r  m u s i c  w i t h o u t  

p a y i n g  fo r  it w i l l  not b e  r e w a r d e d .  S i n c e  the U.S. C o p y r i g h t  L a w  

c r e a t e s ,  a n d  o u r  C o n s e n t  D e c r e e  c o n t r o l s ,  th e m e c h a n i s m  f o r  DMI  to 

k o o p  t h a t  k n o w l e d g e  secu re,  I u r g e  yo u  to r e j e c t  t h i s  b i l l  so t h a t  

the d e s t r u c t i o n  of e f f e c t i v e  l i c e n s i n g  a n d  e n f o r c e m e n t  of 

c o p y r i g h t s  is p r e v e n t e d  in N e w  J e rs ey .
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FOR AN ACT ENT ITLED

nr

“ An Act re la ting  to copyright licensing and royalties: and  provid ing  for 
iin effective d a te .”

BE IT ENACTED BY THE LEGISLATURE OP THE ST A IE OF ALASKA:

' Section I. AS 45.45 is amended by addm.v . i- • *, . j

Article 7A COPYRIGHT ROYALTIES AND 1.1C I. Si*>IN'C»
See 45 45 500. NOTICE REQUIRED BEFORE CONTRACT fa) A copyiight owner 
a performing rights society may not entci into, or offer t ' enter into, ft contract for the 
payment of royalties by a business proprietor unioss at the time of the offer, m with n 
seven days before entering into the contract, the copyright owner or pcrfoimmg rights 
society provides to the business proprietor a wittcn notice tor.tnmT.g

( 1 ) the rates and terms of royalties under the contract, including any sliding scale, 
discounts, or reductions in fees on any basis for which tho business proprietor mav 
be eligible, and any scheduled increases or decreases ir. fees dining the term of the 
contract,
(2) in the case of a performing rights sr>c;cts i toll free n nnhci from winch the 
business proprietor may obtain answers to inquiries concerning musical woiks and 
copyright owners represented by the per forming rights society.
(3) in the case of a performing rights society, the procedure wherein a business 
proprietor may obtain upon request at the expense of the performing rights society, 
the most recent available list of the menders or affiliates represented by the 
performing rights society and the mod re. cnt available list r ‘ the -pvrightc i 
musical works in the performing rights rocic';. s report.
(4) in the case of a performing rights society, a statement that it is m compliance 
with state and federal law, and orders ot courts having jurisdiction over rates and 
terms of royalties and the licensing lor public performance of copyrighted 
nondramatic musical works

Sec 45 45 510 MINIMUM fO N IT M S  o f  POYAI Ml S C O N  I RAC I S
(a) A royalties contract entered into, issuei or eroded :n Shiv s’ tie iruv lie m writing 
and signed by the parties and may not exceed one scat, except if the contract :s under the 
terms of a national agreement The contract must include at least the

( 1 ) business proprietor’s name and msircss address, and the name ami location of 
each place of business of the business pi.'pnet • to which the contract applies
(2 ) name and address ol the copyi. Jtt r sncr rm; any pci'mining rglvs socuts 
authorised by the copyright owner o act r:t the . tpsnglv ■•wr.cr's hcltitlf,
(J) duration of the contract, and

.j



(•1 ) terms for the collection of the royalties and a rate schedule for the royalties, 
including any sliding scale, discount, or schedule f u an increase or decrease of rates 
during the term of the contract
(b) A contract for the payment of royalties ei teicd into, issued, or renewed in this state 
may not exceed one year at a time, except if the contract is under the terms of n national 
agreement When each year of the contract ends, the contract is automatically renewed on 
the same terms and conditions unless either party to the contract provides the other party 
with written notice of the party’s desire to terminate the contract or to change the terms 
and conditions The notice must he given at 'cast *1? da vs before termination each year 
St\ -is as 5)0 COLLECTION OF ROYALTIES V copyright owner, performing rights 
society, or an agent or employee of a copyright owner or a performing rights society may 
not collect or attempt to collect a payment or another fee under a royalties contract 
between the copyright owner or performing rights society nnrl a business proprietor unless 
ihc contrail complies with AS 45 45 500 • 45 j< sqa
See 45 45 540 PROHIBITED NI'(jf>l I \ I ION AND RET AI I ATI ON PR \ r  ! ICES 
fn) A performing rights society or nn agent o( employee a ret forming riuhts society 
shall not

(1) except under provisions of a contract executed in accordance with the 
provisions of this act, collect or attempt to collect a royalty payment or anothci fee 
from a business proprietor licensed In ihc performing rights society.
(2) enter a business proprietor’s premises to discuss a contract for the performance 
ot copyrighted works or payment ol royalties without lirvi disclosing the pin pose 
of the, discussion and that the individual is nr agent or employee of a performing 
rights society.

(b) A performing rights society whose agent or employee enter  ̂ a proprietor’s business to 
investigate the possible performance, broadcasting n transmission of nondramatic 
musical works shall, not later than seven davs af'c; entering the proprietor's business, 
pros ide written notice to the business proprietor that the performing rights society's agent 
• >r employee entered the premises for the purpose of investigation The notice must 
include the following:

( I ) The name of the performing rights society
r2) T e date on which the agent or employee \is:tcJ the proprietor's business.
( 5) That the purpose of the visit w .s investigation.

_ 14) The mime of each copyrighted work in the per! mm ng rights waietv’s 
^  repertory that was performed at the proprietor’s business during ihe investigation 

I (C lo th ing  in this act shall be construed 10 prevent ihe performing rights society from 
Informing the business proprietor of bis obligations under the federal copyright Inw. Title 

1 ’ tbe Umted States Code, or from cxcrcis ng nm evcliisive rights preempted under
section 301 *.n) ofTitle 17 of the t :nucd_$iuie.s (.ode.  ______
Sec 45 45.550 fM iN A I.T T  .T p e rso n  w h o  knowinvlv v iolate' \ pros ision o f  Ab 
45 *|5 500 - 45 45 590 commits a class A misdemeanor
See 4.5 45 560 PRIVATE ACTION A person who suffers a loss as a result of a 
violation of this article may bring a civil action to recover actual damages and attorney's 
fees to enjoin a violation of AS 45 45 500 .<9> and to seek anv other remedy available at 
Inw or equity



Sec 45.45.570 EXEMPTION Tin* provisions of AS 15 45 500 • 15 4< 5qo do not app’ 
to a royalties contract between copyright owners o; performing tights societies and h 
broadenstor licensed by the Federal Commnnicniions Commission, a cable television 
operator or programmer, or another transmission service The provisions of AS 
45 45 500 - 45 45 590 nlso do not apply to nn investigation by a law enforcement agency 
Sec 45.45.590 DEFINITIONS In AS 15 45 500 - .15 .j* 590

(! ) "business proprietor means a person who owns a place nfhnvness including a 
store, ofcssional office, sports 01 entertainment facility non-pri fit organization, 
rcstfti nt, inn, hotel, or licensed beverage establishment in which the public mav 
assemble and in which nondramatic musical works or similar copsrigutcd woiks 
may be performed, broadcast, or otlierwisc transmitted
(2) "copyright ownor" means the ow ner of a copyright, recognized and cmfoiccnble 
under 17 IJ S C 101 el scq . of a nondramatic musical or similar woil The term 
does not include the owner of a copvncju in a motion pic'i.ie. an mcliovisunl 
work, or in part of a motion picture 0: an audiovisual work
(3) "performing rights society" means an association or a corporation that licenses 
the public performances of nondramatic musical or similar woiks on behalf of 
copyright owners Examples of perfuming rights societies include The American 
Society of Composers. Authors, and Publishers (ASCAPi, Broad '>t Music, Inc 
(BMI). and The Society of European S’age Vutkors and ( n:: iscrs. Inc
(SI-SAC)
(4) "royalty" or "royalties" means a fee or fees payable to a copyright owner or a 
performing rights society for the public performance of nondramatic musical or 
other similar work
(5) "royalties contract" means a contra: t for the payment of rosaries 

• See.2. AS 45 50.471(b) is mended by adding a new paragraph to read
(3B) violating AS 45 45 500 *45 45 590 (copyright royalties and licensing)

"See. 3. AS 45 45 500 - 45 45.5 iO and 4< 45 5.to. enacted bv See I of this Act. do not 
applv to a contract entered into, irsucd. or renewed before the effective dntew of this Act 

""Sec" 4. lfar.s provision of AS 45 45 50n . 45 4< or its application to any person or 
circumstance is held invalid, the invalidity does not affect other piosisions ot applications 
of this Act that can be given effect without the invalid provision ' appli n. ami to tin 
end the provisions of this ACT are deeded to tie severable 
•See. 5. This Act takes effect immediately under AS 01 10 070tc)
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SB 263 
" A n  Act re la t in g  to co p y rig h t  l icensing  a n d  ro y a l t ie s ;  a n d  

p ro v id in g  fo r  an  effective  d a te "

SB 185 was introduced in response to growing outrage amongst Alaskan 
restaurateurs at the heavy handed enforcement and arbitrary pricing of the national music 
licensing giants. SB 185 would level the playing field between small businesses and the 
large multi-billion dollar music licensing giants such as the American Society of Composer. 
Authors and Publishers (ASCAP), Broadcast Music, Inc. (BMI) and SESAC.

As required under Federal Copyright Law, a restaurant, retailer, or other 
establishment which plays music must pay for the music it uses. Under current federal 
copyright law. restaurants are liable even for the music played during TV commercials and 
spons programs. ASCAP, BMI, SESAC and other companies authorized to cc.Icet 
licensing fees arc often ove(zealous in the enforcement of their copyrights. Local Alaskan 
restaurateurs have become increasingly alarmed by abusive collection practices, 
discriminatory enforcement, and random pricing by these organizations. SB 263 seeks to 
remedy these concerns by leveling the playing field in the contractual relationships between 
the licensing giants and the local restaurateur.

Specifically. SB 263 requires a copyright owner to provide notice before entering 
into a contract with a business proprietor, This notice must be received at the time of the 
offeror within 72 hours of entering into the contract. ’Hie notice must contain the rates and 
terms of the contract, the rates and terms of similar contracts executed by the copyright 
owner with other business proprietors similarly situated, a list of the copyright owners and 
their works, a list of commission rates, the amounts and terms of any discounts, and a

SPO N SO R  STATEMENT



statement, on a form established by the Department of Law, that the business proprietor is 
entitled to the above information and that failure to provide such information is a 
misdemeanor and may render the contract unenforceable.

Further, SB 263 sets a mandatory minimum level of contents for royalties 
contracts. A royalties contract must be in writing and signed by the parties. It must be 
completed in one year. The contract should also include: (1) the business proprietors 
name, address, .ind location to which the contract applies, (2) the name and address of the 
copyright owner and any society authorized to act on the owner’s behalf, (3) a list of works 
authorized, (4) the duration of the contract, and (5) the terms for royally collection and a 
rate schedule for royalties. Collection of royalties will not lie permissible if the contract 
docs not meet the enumerated minimum standards.

SB 263 also requires a copyright owner or society to disclose to a business 
proprietor or the business proprietor’s employees the name of the copyright owner or 
society before discussing a contract or the use of copyrighted works. Additionally, a 
copyright owner or society may not: (1) threaten court action to coerce a business 
proprietor to enter into a contract, or (2) charge or collect royalties which arc unreasonable 
in comparison to royalties for similar licenses. A knowingly violation of these provisions 
would constitute a class A misdemeanor.

Under SB 263, a business proprietor can br ng acivil action against a copyright 
owner or society for the violation of any of the above requirements. I  bis civil action could 
be in the form of an injunction, an action seeking damages for a violation, or and action to 
terminate the contract. Treble damages shall be awarded to a business proprietor who 
prevails in an action.

SB 263 would level the playing field between large music licensing groups and 
small business owners, at least on a contractual level. It lays significant ground rules for 
the dealings between the parties. At Icasi 20 states arc working on similar legislation to 
protect the interests of local business against the power and dominance of huge licensing 
firms.
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M E M O R A N D U M  rN O P P O SIT IO N  TO  A L A SK A  S E N A T E  B IL L 2 6 3

The Motion Picture Association of America, Inc. (MPAA) 
respectfully subm its tins memo in opposition to Alaska SB 263 wh ich 
would permit the State to regulate the business practices and 
agreements concern ing the licensing of certain federally copyrighted 
works. MPAA ieprcscnts the leading producers, d istributors and 
copyright owners* of motion pictures in the U.S. released in theatres, 
home video, and pay and broadcast television.

Th is legislation is overbroad and ambiguous, and would have 
unfa ir and adverse consequences on MPAA member companies as 
well as all copyright owners of motion picture, home video and 
television properties. Moreover, a ll states arc pre-empted by federal 
law from enacting their own copyright statutes. Therefore, if th is 
statute were enacted it would he subject to an immediate federal 
court challenge and would likely be permanently enjo ined from 
enforcement.

A lthough intended to address the licensing, investigation, and 
enforcement of licenses of pub lic  performances of "nondramatic 
mus ica l works" (NMWsJ to restaurants, inns, bars, and taverns. SB 
263 app lies to copyrighted works "similar' to nondramatic mus ica l 
works performed at retail establishments and other places of 
business. Moreover, the provision applies to any such estab lishment 
where NMWs and s im ilar works may be "performed, broadcast, or 
otherwise transmitted” as a pub lic  performance. Thus, by its terms, 
the provision encompasses virtua lly all retail establishments, whether 
or not a nondramaticmusica l work has ever been performed at the 
location.

MPAA members include. D um a  Vista Pictures D istr ibution. Inc. 
(Disney); Mctio Goldwyn-Mayer Inc.: Paramount Pictures Corp.; Sony 
P in n ie s  Enterta inment. I*1- In r u n  Pirtutes; T w m l iH l i  Century Fox 
F ilm  Corp.. Universal O ily  Studios, tn. .. .md Warner Tiros
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SB 203 is a ls o  authigunus and ove ib ro ad  with respect to the 
copyrighted inaU ii .il if attempts to reach. Wholly unanswered is 
what k inds ol copyrighted works arc s im ilar to nondramatic musica l 
works and thus rovvied by its proscriptions. This hill may apply to 
mus ic contained in dramatic works, dramatic works w ith 
accompanying music , musical works generally, motion picture 
soundtracks, motion picture soundtracks conta in ing nondramatic 
works, phonorccords of motion picture .oundtracks. mus ic videos, 
television programming containing mus ic as well as a host of other 
aud iov isual works conta in ing music.

MPAA is particu larly concerned that SB 263 may be read bv 
litigants or the courts as applying to most forms of entertainment 
wh ich may be pub lic ly  performed. After musica l works, motion 
pictures, television programming and sports events arc the works 
most commonly performed publicly. Proprietors of bars and other 
retail establishments receive this programming over electronic media 
and rebroadcast these works of entertainment "for the enjo j merit of 
the members of the pub lic  assembled on the premises!.I" Litigants, 
focusing on the sim ilarity in the pub lic performance and rebroadcast 
of mus ica l works and these other forms of entertainment, are 
expected to argue that these copyrighted works are "similar works" 
covered by SB 263

BILL W O ULD ILAKM LEG ITIM A TE IN V E ST IG A T IO N S

Unlicensed pub lic  performances of motion pictures and 
television programming in  bars, taverns, inns, and other retail 
es tab lishment, arc investigated by representatives of the MPAA. 
These investigators usua lly  do noi identify themselves as MPAA 
representatives or as agents of copyright owners when attending the 
performances. M o rcw r i.  no evidence exists tiiat such investigations 
have been conducted in an arbitrary or capric ious manner. MPAA Is 
aware of no example where such an investigation has even led to a 
compla in t to law rnfou < merit or to MPAA

Sin. Ii investigaU*.i||*i an* d» signed In d«ir< • Mi** <l« lihi late and 
systematic m isappi**piiahno n f  ttic* • icativc* work nt ihn ii>ands ol 
person*; employed m 11 it - u io im ii p i r i m r  and television u id iish  ies lo



delect system.ilic piracy of sin h |'i<»:;i.miming and d istingu ish it from 
Incidental or un intentiona l mlsapprnpr jation. MPAA investigators 
attend mult ip le performances M required to identify ihe inse lves and 
their purpose 11 my would be denied admission by those engaging in 
regulai and deliberate piracy. By definition, these performances are 
open to the pub lic . Other patrons are not required to state their 
purpose or identify themselves. Inasmuch as MPAA investigators 
have conducted such investigations in an exemplary manner w ithout 
compla i it even from proprietors habitua lly engaging in un licensed 
public performances, (Jic proposed legislation appears to arbitrarily 
restrict these legitimate investigations.

SH 2 6 3  IS  P R E -E M P T E D  RV F E D E R A L  LAW

As we indicated previously, the State of Alaska is pre-empted 
from enacting their own copyright law and would be subject to 
immediate litigation if such a measure was enacted. In 1976. 
Congress passed the Copyright Revision Act (17 U.S .C . § 101. et scq.). 
Section 30) of that Act' was enacted for the purpose of end ing the 
then existing dua l system of statutory copyright protection. (H.Rep. 
No. 94-1 d76, reprinted in 197G U.S.C.A. at 17 U.S.C. § 301. pp. 271- 
72). The Notes of the Committee on the Jud ic iary stated . . ft)he 
intention of section 301 . . .  is to preempt and abolish any rights 
under d ie common law or statutes of a State that are the equ iva lent 
to copyright and that extend to works com ing w ith in  the scope of 
federal copyright law. The declaration ii th is princ ip le in  section 301 
. . . is intended to be stated in die clearest and most unequivocal 
language possible, so as to foreclose any conceivable 
m isinterpretation of its unqualified intention that Congress sha ll act 
preemptively, and to avoid the development of any vague borderline 
areas between State and Federal protection." Id.

' 17 U S C  fisnl*. O n  m ci jC cr J.»mi »:v 1. l .>7£l. .ill Icf.oJ 01 rq u ita b lc  n £ h t*
ib-ii .if«- ?li< »• j.i .vjUviV lo  .in;; o t iJie u n io n  ilu- ^ rn o r.il «<vp* of co p y rig h t ,v*
U’rtt ifi* <! I.) *,<*«.ll»ill K 'fi >| 0lit|i.<f.1|.;< lh  :l tr»* fi »*,t <11 I l .i t l ; '/  V fm tll’JIil of
' vpi< . i . . * » . m i l  •• ju> < t i i<  o i l  lit** • • ’  i i  v , *as o i  ifi-il I . ;  * • • l io n s  1 0 2  a  n o
•U? M lirOi’ i • {• .ii<* 11< »ti*'i tJi «i <1 »f.* .<»i<l i bcL'Ki p u t'li  •!<* *1 >t • tupi:11|.*.| •>!. a i r
t ; v . v i ' I  rK*. 1i :m * <*l_, C)' llo*. lit!*' TT<t< if|i*i, *,•» p ^ i ^ - m iv * .m iilu l I < i >v • t|. Ji n >t(|i o i 
Cql'l> i' Al !»• I l l H. smi.I) will Hi' !• i l<‘ • • i* if .ii I it< m -.t.nnlr , ii| iii\ 'o • i*

A



MPAA is convinced that SB 263 invades this borderline area and 
is preempted by Section 301 and The Supremacy clause of the United 
States Constitut ion (Art. VI, cl. 2).

» V

Wc urge the Alaska leg is lature to defeat SB 263.

February 1996
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