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CHARR Position Paper

Senate Bill 263

Music Licensing Reform

CHARR Urntints' SU £
Ut

orts SB 263 which will place limitations on the wav
RUt \SCAP, and

SAC conduct business in nur state.

o ] SB 26.* will.SOI- o
do nviy With licensingfees, lower them or eliminate your obligations to
pay for the public performance of music.

SB 261 WILL

prevent music licensing agenciesfrom harassing, threatening, or setting
arbitraryfees on business.

To affect this Ie%islation_, the Legislantre must hear from citizens impacted
by the proposed legislation.

the louder the voice, the more likely - Will win this piece of legislation.

If'on 7 you fake a moment to voiceyour opinion anti be heard?

Send it letter...
afax, call vour local Legislative Information office and send a
Public Opinion Message...

TELL YOUR SEX 1TOR IXP REPRESEXTA HUE TH IT
YOU SUPPORT SB263!!!



Amendments to CSSB 263 (JUD)

Amendment #1

Pg. I. Section 1 Line9.

Replace [seven days) with seventy two hours

Amendment "2

Page 2. Section I. Line 4-8 is amended to read:

(3) in the case of a Performing Rights Society, notice that the most recent n\ailable list of the
members or affiliates represented by the Performing Rights Society and the most recent auiilablc
list of the copyrighted musical works in the Performing Rights Society’s repertoire will be
available on electronic media through the State Restaurant Association (CHARR) at the expense
of lilt. Performing Rights Society.

Amendment "3

Page3. Section *15.45.540 Line 10-22 is deleted.

Amendment *4

Page m Line 5. is amended to read:

Amendment 5

Page 4 , Section 2. Line 28-30 is deleted.
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CS FOR SENATE BILL NO. 263(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION
BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE
A BILL

FOR AN ACT ENTITLED
"An Act relating to copyright licensing and royalties; and providing* for an

effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.45 is amended by adding new sections lo read:
ARTICLE 7A. COPYRIGHT ROYALTIES AND LICENSING.
Sec. 45.45.500. NOTICE REQUIRED BEFORE CONTRACT. A copyright
owner or a performing rights society may not enter into, or offer to enter into, a
contract for the payment of royalties by a business proprietor unless at the time of the
offer, or within seven days before entering into ihc contract, the copyright owner or
performing rights society provides to the business proprietor a notice containing
Q) the rates and terms of the royalties under the contract, including an\
sliding scale, discounts, or reductions in rales on any basis, for which the business
proprietor may be eligible, and any scheduled increases or decreases in rates during
the tc~» of ihc contract;
cssii r.J<jili»
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(2) in the ease of a performing rights .society, a toll free number from
which the business proprietor may obtain answers to inquiries concerning musical
works and copyright owners represented by the performing rights society; and

(3) in the ease of a performing rights society, how a business proprietor
can obtain on request at the expense of the performing rights society the most recent
available list of the members or affiliates represented by the performing rights society
and the most recent available list of the copyrighted musical works in the performing
rights society’s repertoire.

See. 45.45.510. MINIMUM CONTENTS OF ROYALTIES CONTRACTS,
(@ A royalties contract entered into, issued, or renewed in this state must be in
writing and signed by the parties. The contract must include at least the

(1) business proprietor's name and business address, and the name and
location of each place of business of the business proprietor to which the contract
applies;

(2) duration of the contract; and

(3) terms for the collection of the royalties and a rate schedule for the
royalties, including any sliding scale, discount, or schedule for an increase or decrease
of the rates during the term of the contract.

(h) A contract for the payment of royalties entered into, issued, or renewed in

this state may not exceed one year at a tune, unless the contract is under the terms of

a national agreement. When each year of the contract ends, the contract is
automatically renewed on the same terms and conditions unless either party to the
contract provides the other party with written notice of the parly's desire io terminate
the contract or to change the terms and conditions. The notice must be given at least
30 days before the termination of the current term.

See. 45.45.520. COLLECTION OF ROYALTIES. A copyright owner, a
performing rights society, or an agent or employee of a copyright owner or performing
rights society may not collect or attempt to collect a payment or another fee under a
royalties contract between the copyright owner or performing tights society and a
business proprietor unless the contract complies with AS 45,45.500 « 45.45.590.

See. 45.45.530. PROHIBITED PRACTICES, (a) A performing rights society.

CSSIt 2ft.VJUI» 2
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or an agent or employee of a performing rights society, may not collect or attempt to
collect a royalty payment or another fee from a business proprietor licensed by the
performing rights society, unless the collection or collection attempt is made under a
contract entered into in accordance with AS 45.45,500 - 45.45.590.

(b) An agent or employee of a performing rights society may not enter a
business proprietor's premises to discuss a contract for the performance of copyrighted
works or payment of royalties unless the agent or employee immediately discloses the
purpose of the discussion and 'hat the agent or employee? is an agent or employee of
a performing rights society.

Sec. 45.45.540. NOTICE REQUIRED. A performing rights society whose
agent or employee enters a proprietor's business to investigate the possible
performance, broadcasting, or transmission of musical works shall, not later than seven
days after entering the proprietor's business, provide the proprietor with written notice
that the performing rights society's agent or employee entered the premises for the
purposes of investigation. The notice must include

(1) the name of the performing rights society;

(2) the date when the agent or employee visited the proprietor's
business;

(?) that the purpose of the visit was investigation; and

(4) the name of each copyrighted musical work in the performing rights
society's repertoire that was performed at the proprietor's business during the
investigation.

Sec. 45.45.550. PRIVATE ACTION. A person who suffers a loss as a result
of another person knowingly engaging in conduct that violates AS 45.45.500 -
45.45.590may bring a civil action to recover actual damages and reasonable attorney
fees, to enjoin the violation, and to seek any other remedy available at law or equity
for the violation. In this section, "knowingly" has the meaning given in AS 11.81.900.

See. 45.45.560. EXEMPTIONS. The provisions of AS 45.45.500 - 45.45.590
do not apply to

(1) a royalties contract between copyright owners, or performing rights

societies, and

*v cssn :f..iijui»
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(A) broadcasters licensed by the Federal Communications

Commission; or

(B) a cable television operator, a cable television programmer.
or another transmission service;

(2) an investigation by a law enforcement agency.

See. 45.45.570. CONSTRUCTION. AS 45.45.500 - 45.45.590 may not be
construed to prevent a performing rights society from informing a business proprietor
of the business proprietor’s obligations under 17 U.S.C. (federal copyright law) or
from exercising any exclusive rights preempted under 17 U.S.C. 301(a).

See. 45.45.590. DEFINITIONS. In AS 45.45.500 - 45.45.590.

(1) "business proprietor" means a person who owns a place of business
in which the public may assemble and in which copyrighted musical works may be
performed, broadcasted, or otherwise transmitted; in this paragraph, "place of business"
includes a store, professional office, sports facility, entertainment facilitv, restaurant,
hotel, or an alcoholic beverage establishment licensed under AS 04.11;

(2) "copyright owner" means the owner of a copyright of a musical
work if the copyright is recognized and enforceable under 17 U.S.C.; "copyright
owner" docs not include the owner of a copyright in all or part of a motion picture or
an audiovisual work;

(3) "musical work" means a nondramatic musical or similar work;

(4) "performing rights society” means an association or corporation that
licenses the public performance of musical works on behalf of copyright owners, and
includes Broadcast Music, Inc., SESAC, Inc.,, and The American Society of
Composers. Authors, and Publishers;

(5) royalties” means the fees payable to a copyright owner or a
performing rights society for the public performance of a musical work;

(6) "royalties contract” means a contract for the payment of royalties.

e Sec. 2. AS 45.50.471(b) is amended by adding a new paragraph to read,;

(41) violating AS 45.45.500 < 45.45.590 (copyright royalties and

licensing).

* See. 3. AS 45.45.500 - 45 45.530, enacted by see. 1 of this Act. do not apply to a

CSSIt 2A3(JUD) 4
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contract entered into, issued, or renewed before the effective date of this Act.

* Sec. 4. SEVERABILITY. If aprovision of AS 45.45.500 - 45.45.590 or its application
to a person or circumstance is held invalid, the invalidity does not affect other provisions or
applications of this Act that can be given effect without the invalid provision or application
and. to this end, the provisions of this Act aic declared to be severable.

* Sec. 5. This Act takes effect July 1, 1996.

o5- CSSlt 261(JLLD)
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OFFICE OF THE GOVERNOR

NEWS RELEASE

CN-001 TRENTON, N.J. 08625
Contact: CML Release: innecdiate

609-777-2205 APRIL 27, 1995

Gov. Christie Whitman today exercised her power of
conditional veto over legislation to regulata practices and
agrcementc concerning the licencing of nondruoatic musical works
copyrighted under Federal law.

The legislation, A-1610, was sponsored by Assemblyman
Waiter Kavanaugh, R-Somerset.

The Governor said she had been advised by the Attorney
General that the bill "impermissibly intrudes upon the ability of
copyright ownere to enforce an d enjoy their copyrighted works by
imposing restrictions beyond those intended by CongrosE."

The Governor submitted proposed amendments to tho bill
for legislative consideration.

A COPY OF THE CONDITIONAL VETO MESSAGE IS ATTACHED



STATEMENT OF BROADCAST MUSIC, INC.
BEFORE THE NEW JERSEY ASSEMBLY COMMITTEE ON COMMERCE ANI)
REGULATED PROFESSIONS IN OPPOSITION TO A. 1610

AUGUST 26, 1994

Mr. Chairman and members of the Committee, my name 1is
Marvin Derenson and I am Senior Vice President and General Counsel
for Droadcast Music, Inc. (DMI), a United States performing rights
organization that represents approximately 100,000 U.S. songwriters
and composers and 50,000 U.S. publishers. DMI collects licens
fees on behalf of those American creators it represents, as well i
for the thousands of creators from around the world who have chost
DMI for U.S. representation. The license fees collected by DMI f
the "public performances"™ of DMI"s repertoire of approximate
2,500,000 compositions are then distributed as royalties to t
writers and copyright holders DMI represents and include radio
airplay, broadc ;st and cable television carriage, and live and
recorded performances by all other users of music.

DMI i3 headquartered in New York, with offices in

Nashville, Los Angeles, Red Dank, Phoenix, San Juan, Middleboro

(MA) and London. It was created in 1939 to provide a competitive
source of music licensing in the Unitod states. A not-for-profit-
making <corporation, DMl openoc. tho door to performing rights

representation for songwriters and composers of all types of music,



many of whom were not eligible under the membership guidelines of
tho older Amorican performing rights organizations.

DMI grants legal access to its roportoiro through blanket
license agreements. A blanket license agreement allows music users
to mako unlimited use of the works in DMI"s repertoire during tho
yoar for one annual fee. DMI®"s blanket licenses cover all classes
and categories of music users, including major television networks
using millions of copyrighted music performances per yoar, radio
and television broadcast stations, and cable networks as well as
hotels, restaurants, universities, and many other venues. DMl logs
500,000 hours annually of airplay performances on radio and
conducts a census of performances on television through the mo3t
comprehensive and advanced techniques. Our most performed work,
"Yesterday" by Paul McCartney and John Lonnon, jJust surpassed tho
6 million performance mark.

DMI writers have won numerous Grammys, American Music
Awards, Oscars, Emmys, Tonys, Pulitzer Prizes, MTV and CMA Awards.
DMI®"s roster 1includes such notable songwriters and composers as
Alan Menken, John Williams, Lionel Hampton, Duddy Holly, Sandy
Patti, John Lonnon, Ray Charles, Eric Clapton, Paul Simon, Elvis
Presley, Miles Davis, David Foster, Carole Dayer Sager, Bee Gees,
Deach Boy3, Willie Nelson, Tholonious Monk, Dolly Parton, Gloria
Estefan, Nirvana, R.E.M., Michael Dolton, Mariah Carey, Lou Reed,

Vince Gill, Carole King, Aretha Franklin and Chet Atkins.



Public Performances Under D.8. Copyright Lav (Title 17, U.S. Code)

Pursuant to the u.s. Copyright Law# if a person desires
to publicly perform a copyrighted musical composition# tho porson
must obtain permission from tho creator of the musical composition.
DMI enters into affiliation agreements with the writers, composers
and publishers of musical compositions. Those agreements grant to
DMI a non-exclusive right of public performance. DMI# in turn#
licenses to users of music tho right of public performance to tho
musical compositions contained in its repertoire. As stated above#
DMI is operated on a not for profit basis# and all fees received#
less administrative expenses and cortain reserves# are distributed
to its affiliates.

Music 1is pervasive in tho American lifestyle. It is so
readily available that peoplo tend to think it"s free# and they
believe they have tho right to use music as they please. It"s not
scrambled like HDO on cable TV. It isn"t something like Coca-Cola
where the formula i3 secret. Music 1is not so protected. You can
buy music 1in one form and then U3e it frr other purposes. For
example# you can buy tapes for use in your home and then play them
over and ovor again in your restaurant so your customers can botter
enjoy the restaurant®s ambience and thU3 enjoy their dinner.
Duying that record meant that you paid for that right to listen to
tho musical works in your home# but not porform them in public for
your commercial benefit or advantage.

Without an organization such as DMI# a music user would

bo compelled to seek out every copyright owner whoso music the user



i3 publicly performing to obtain permission for such performances.
Tho availability of a DMI blanket license saves the user time and
money 1in obtaining the nocossary rights. Without DMI*s efforts,
tho creations that we can hoar with the push of a button would
otherwise go uncompensated. If that wore to happen, the incontivo
for a <composer to <continue at his or her Jlivelihood would
disappear, leaving society all the poorer.

Since 1its inception more than 50 years ago, DMI and 1its
business of music licensing has been periodically examined 1in
various contexts by the U.S. Congress, the courts and the U.S.
Department of Justice, with the result that has been reaffirmed
time and time again, namely, that a performing rights organization
is the mo3t effective and practical means to protect the rights to

copyrighted music.

DMI*s Licensing Practices

Decause A. 1610 seeks to put limits on BMI®"s licensing
practices, let me give you a brief summary of our standard
operating procedures 1in this area so you can see that most of what
you seek to accomplish is already in effect, making legislation
unnecessary and, in the long run, detrimental to both creators and
music users.

In 1990, DMI developed new mothods of communications to
businesses using music in order to increase public awareness of tho
nood to obtain permission to publicly porforn copyrighted music.

Such efforts have been in the form of direct mail and telemarketing



in addition to telephone and in person contacts made by our
Licensing Executives. BMI also utilizes advertising in industry
publications on a rogional and national basis in an effort to build
awareness and establish credibility about BMI and music licensing
and to convey a user-friendly image. Tho objective 1is also to
promote the use of music and its benefits to current and potential
music users.

BMI"s communication efforts focus on providing education
and information to both potential music users and known music
users.

The heart of the matter is that performing rights
organizations are 1implementing the law, and it 1is difficult to
explain our function without referring to the Copyright Law. The
fact is that no "fenco" can be put around tho public performance of
our music. Given this reality, BMI does its best to explain tho
music user®"s need to comply with the obligations of the Copyright
Law. At some point we may have to advise the wuser that the
possibility of litigation is in fact the only recourse we have to
prevent our product from being illegally taken from U3. It seems
to us inevitable that some music users will interpret these
explanations as threats or intimidation. They are not 30 intended,
and BMI constantly reviews its materials and presentations to find
the best ways of convoying the information.

BMI uses every tool of communication that it can to
support tho Licensing Executive and propare an establishment for a

visit from the Licensing Executive. It would, we suppose, be our



fondest dream that businesses wouid contact BMI for a license
before they begin using music as the law roquiros, that visits were
not needed, that our direct mail and telemarketing wero totally
successful in explaining the need for permission to publicly
perform music, and we received all licenses through the mail. Such
is not the case, and visits are sometimes necessary. When they are
made, we have made every reasonable effort possible to notify tho
establishment, and we do not appear out of nowhere and domand a
license and a fee. Most pieces of our literature suggest to users
that they consult an attorney if they have any questions, and our
Licensing Executives do the same.

When our efforts to license music using establishments do
not succeed, BMI brings copyright infringement actions.
Approximately 300-400 such actions aro brought throughout tho
Unitod States each year. This represents, howover, only a small
fraction of the 15,000 licenses we receive each year, and an ovon
smaller fraction of the number of establishments we aro contacting
during a year for license agreements.

Our foo in a restaurant, nightclub or similar
establishment with occupancy of up to 75 and using only rocordod
music iIs $195 a year. IfT tho establishment has between 226 and 300
occupancy, the foe is $360 a year, which is about average. If,

however, multiple television 3ets are wused, their foo 1is 35%

higher. Our foo in a rotail storo or other commercial
establishment is based upon square footage: $60 a year for up to
1,500 square foot? $480 a year for ovor 5,000 square foot. Foos



for audiovisual uses aro somewhat higher. Thus, a user has accoss
to all of tho over 2,500,000 songs created by DMI"s affiliates, and
can use this music to onhance and make more profitable his or her
business, for about 50C a day in a small restaurant and 15C a day
in a store. This i3 truly a modest sura for music which onhanccs
one"s businoss.

In an effort to reduce tho cost of liconsing and thoroby
to reduce the amount of foes which users would bo responsible for,
BMI  will nogotiato group license agreements with a business
association. Such an agreement is administered by tho association
for tho bonefit of 1its membors and will usually provido for a
reduced rate. Recently, DMI had a series of discussions with tho
Now Jorsoy Restaurant Association. Whilo DMI and tho Association
did not reach an agreement, DMI bolioves tho negotiations showed
that both partios rocognizcd the value of music and the benofits a
group liconsa can confer. Unfortunatoly, instoad of pursuing tho
best arrangoment thoy could for their members, the NJRA has instead
sought to look to legislation to oithor tie tho hands of DMI and
similar organizations to onforco Tfederal rights or to sook
exemptions from payment altogothor. Noithor approach 1is at all
fair to tho legitimate intorosts of creators of music from Now

Jersoy or tho rost of tho country.

Shy- Al 1419-1 OMIXJiad4lLJl*E£xjLwentaX
This bill virtually would prevont DMI or 1its affiliatod

songwriters and music publishers from restraining unauthorised use



of their music in New Jersey. It would therefore give free roin to
theso who chooso to take that proporty without tnying for it and
tho fraodom to benefit from another®s labors froe of charge.

Much of A. 1610 constitutes unnecessary legislation, inasmuch
a3 it attempts to codify longstanding DMI business practices and it
interferes with tho implementation of DMI®s Consent Docrco.
Moreover, by putting obstacles in tho way of effective enforcement
of federally-granted rights, it ossentially undermines those
rights.

DMI has operated under a Consent Decree with the Department of
Justice since 1966 which requires it to treat music users of the
same kind alike. The relevant provision states that "[DMI) shall
not enter into, recognize as valid or perform any performing rights
licon3ing agroomont which 3hall result in discriminating in rates
or terms between licensees similarly 3ituatod.. . As a result, our
liconso agreements aro standardized for uniform national treatment.
That annual foo | montionod for a rostaurant with a 75 person
maximum occupancy that only uses recorded music is $195 whether tho
ostablishmont is located in Now Jersey or Nobraska and, by tho same
tokon, wnothor the Now Jersey locale 1is Toms River, Sayrcvillc,
Pennsauken or Westwood. No spocial deals aro or can bo made.
Thus, ovory rostaurant proprietor in Now Jorsoy is paying no moro
for music than competitors across the stroot or across the country.

Cortain foes, however, aro calculated wupon the basis of
information providod to us Ly tho liconsoo. DMI®*s foo for livo

music, Ffor oxanplo, doponds wupon tho 1liconsoo"s vrango of livo



entertainment expanses. If two restaurants which aro spending tho

same amount oach yoar for live music and have no other music are

paying two different fees, it i3 because one of them i3 not
accurately reporting o us. Similarly, 1if a restaurant submits a
license through the mail, it reports its occupancy. DMI cannot in

every instance be certain of tho numbers, although we do try to
ascertain accuracy. Unfortunatoly, wo do not havo tho staff to
verify this kind of information from every establishment, so we
must roly on random audits, as the licensu agreement permits, to do
our best to make 3ure that no user in a class 1is getting a log up
on his competitors by being dishonest.

AlIl DMI agreements aro in writing, specifying tho parties,
duration and rate schedules, so that both DMI and tho licensee know
cloarly oach other"s rights and obligations. To do otherwise would
create 3uch chaos that DMI could not do business. Since tho
royalties DMl pays out to 1its writors, composers and publishers
comes from the universe of license feos wo collect, wo must be
cognizant at all times of tho foes wo can expect to recoivo from
our licensees. The only way wo can monitor that would bo to havo
prociso, writton agreements, which aro tho only kind of licenses wo
grant.

The requirement of A. 1610 that DMI attach a list of its
repertoire and affiliatos to ovory contract would be of little
practical use to tho user, with a ropertoiro of ovor 2.5 million
songs owned by 150,000 people and ontitios which change on a daily

basis, as soon as a document of that sizo was printed it would be



outdated and unreliable, to say nothing of tho fact that it would
be many thousands of pages long. Also, it would be very expensive
to print the list and the cost would bo passed along to tho users
as higher license fees. Furthermore, DMI answers phone or mail
inquiries as to whether particular songs are licensed by us. We
are also exploring the possibility of making our title data baso
available on-line to licensees and prospective licensees.

Also very troubling about tho bill is tha prohibition against
one"s ontoring a premises to investigate unauthorized music uso
without identifying himself or herself to the owners or cmployoos.
Certainly, DMI licensing executives make themselves known when they
first approach a prospective licensee; not to do so would negate
tho purpose of their visit. But once a known unlicensed music user
has boon identified, educated, written to, visited, telephoned and
urged to comply with federal law, DMl 1is duty bound to uphold the
copyrights entrusted to it by instituting litigation, tho basis for
which aro specific DMI songs performed at that location, 33
witnessed by an investigator who visited the establishment on a
random ovoning. This bill would compel by law tho investigator to
identify himsolf or herself and stato tho reason for the visit to
a proprietor who has been contactod repeatedly about the need to be
licensed, has refusod to become licensed and has continued to uso
music, now Fface-to-face with someone who announces that ho 1is
gathoring proof of that wunauthorised use for a lawsuit. This
Committee could well imagino tho sort of physical jeopardy in which

tho investigator would be placed. Furthormoro, tho proprietor could

10



oasily stop tho music until the 1investigator left. Under either
scenario/ tho bill would mako tho wupholder of federal law a
lawbreaker in Now Jersey. Without the ability to acquire evidence
of unauthorized U30/ federal remedies could not be enforced, making
free music uso the order of the day. That would soon bring an end
to new music.

Moreover, threatening to bring litigation if one does not
license is a matter of perspective. DMI tolls evory licensee that

if they play music without a license they will bo in violation of

federal law. That i3 rot a threat; it 1is simply a statement of
fact. To outlaw that would be to hide tho fact that there i3 a
penalty attachod to one"s 1illegal conduct. Is it not fairer to

toll someone how they can avoid being in violation of law rather
than to keep quiot about it and merely present them with a lawsuit?

Finally, tho provisions allowing a three-day cancellation
period or the voiding of a contract will hurt ra,.hor than help the
licensee. DMI®"s contracts already provide that if one discontinues
music the contract 1is cancolable. IT a licensee seeks to cancel or
void a contract yet 3till uses music, the moment the contract 1in
ended the licensee 1is in violation of copyright law for using music
without a license, subjecting him to serious damages. Therefore,
nothing would bo accomplished by this provision. There 1is no
reason to legislate matters the parties as a natter of course havo
already agreed among thomseives.

Tho only pooplu in New Jeuey who have anything to gain by

this bill aro thoso who use music without paying for it. Looked at

1n



frum the creator®s perspective, this legislation is the equivalent
of creating an atmosphere which would legally allow a songwriter to
go into a restaurant, eat a meal and leave without paying the
check. in order for tho more than 2000 DMI songwriters and
composers from Now Jersey, as well as those from tho rest of tho
country, to have the incentive to continuo to create tho music all
of us enjoy, they need to know that there will be compensation for
their creations, and that those who would use their music without
paying for it will not be rewarded. Since the U.S. Copyright Law
creates, and our Consent Decree controls, the mechanism for DMI to
koop that knowledge secure, | urge you to reject this bill so that
the destruction of effective licensing and enforcement of

copyrights 1is prevented in New Jersey.
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AN ACT concerning copyright royalty collection.

Be 1t enacted by the People of the State of lllinois,
represented In the General Assembly:

flection 1. Short title. Thio Act may be cited ao the

Copyright Royalty Collection Act.

8ection 5. Definition!. Ac uied 1in thii Act:

"Area" moans a circular geographical region having a
25-1ai le rodiui surrounding the businoes location of a
proprietor. In tho case of a propriotor with more than ono

bniincon location, there shall bo a anparate area for oach
location for the purposes of this Act.

"Copyright owner" means the owner of a copyright of a
nondramatic musical or similar work recognised and
enforceable under the copyright laws of tho United fltates
pursuant to Title 17 of the United StatesCodo, Pub. L.
94-553 (17 U.S.C. 101 et seq.).

"Performing rights society"” means an association or
corporation that licenses the public performance of
nondramatic musical works on behalf of copyright owners, such

as the American flocioty of Composers, Authors and Publishers

(AfICAP), Broadcast Mnsic, |Inc. (BMI). and8E3AC. Inc.
"Propriotor" means the ownor ot a retail establishment,

restaurant. inn, bar. tavern, sports or entortainraent

facility, or any other oimilar pUco of business or

professional office locatod m this Stato m which the public
may assemble and in which nondramatic musical works or
nmtlar copyrighted works may to performed, broadcast, or
otherwiso transmitted tor Lhe enjoyment of tho members of tho
public there assembled.

"Royalty" means the fees payable to a copyright owner or

performing rights socioty for the public performance of
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nondramatic musical or other similar work.

Section 10. Contract provisions. No copyright owner or
performing rights society shall ontor into, or offer to enter
into, a contract for tho payment of royalties by a propriotor
unloss at the time of tho offer, or any timo thereafter, but
no later than 72 hours prior to tho execution of that
contract, it provided to the proprietor, in writing, all of
the following:

(¢D) A schedule ot the rates and terms of royalties
under the contract.

(2) A schedule of the rates and torms of royalties
under agreements executed by the copyright owner or
performing rights socioty and proprietors of comparable
businesses in tho area.

(3) In the case of a performing rights society, the
copyright owners represented by that society and tbe
works licensed undor the contract.

4) Notice, in a form prescribe * by tho Attorney
General, that the proprietor is cntmed to the
information <contained in paragraphs (L. (), (3), of
this flection, and that tho failure of the copyright ownor
or performing rights socioty to provide that information
is a violation of, and may render a contraot

unenforceable undor. the provisions of this Act.

flection 15. Contract torms. Every contract for the
payment of royalties executed in this State shall:
(D Be in writing; and
(2) Be signed by the parties, and
3) Not exceed ono year; and
(€)) include at 1loast the following information-
(A) The proprietor"s name and business addroas and

tho name and location of eaah place of business to which
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1 the contract applies; and

2 <D) The name and addionu of the copyright ownor and

3 any performing rights society authorized by him to act on
4 his bohalf; and

5 (C)The copyrighted works licensed under the

6 con- .-act; and

7 (D) The duration ol the contract; and

8 (BE) The schedule of rates and terms of the
9 royalties tobe collected under the contract, including
10 any sliding scaleor schedulefor any increase or
11 decrease of those rates for the duration of that
12 contract.
13 flection 20. Prohib ted acts. No copyright owner or
14 performing rights society or any agent or employee thereof
15 shall do any of the following:
16 (D) Enter onto the premises of a proprietor™s business
17 for the purpose of 1investigating as to the use of copyrighted
18 works by that proprietor without first identifying himself to
19 the proprietor or his employees and making known to them the
20 purpose of the investigation.
21 (2) Collect or attempt to collect a royalty payment or
22 any other fee except as providod 1in a contract executed undor
23 the provisions of this Act.
24 (3) Use or attempt to use or practice in negotiating
25 with a proprietor, or in retaliation for a proprietor”s
26 failure or refusal to negotiate, with respect to a «contract
27 for the payment of royalties, including, but not Ilimited to
28 any of the following:
29 (A) Threatening to commence legal proceedings in
30 connection with an allogod copyright violation with the
31 intent of coercing the proprietor to negotiate or enter
32 into a contract for the payment of royalties.
33 (5) Charging or <collecting a royalty that is
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unruasonaDle in comparison to th* royalties for similar

licenses in tho cam* area.

3ection 25. Fines. A  person who violates any oi the
provisions of thi6 Act commits a business offense and shall
bo fic*d not moro than $7,500 ior a first offense and not

more than $15,000 for a second and each subsequent offense.

Oection 30. A proprietor may bring an action or assert a
counterclaim, 1in a court ot competent jJurisdiction, against a
copyright owner or performino rights society, or both, to
enjoin any violation of this Act and to recover any damages
sustained by the proprietor as a reaalt oi a violation of
this Act. The proprietor may petition the court to terminate
a contract that violates tho provisions of this Act, and tbhe
court in its discretion may void the contract. If
successful, the proprietor shall be entitled to recover
threefold the damages sustained by him. together with
reasonable attorney"s fees, filing fees, and reasonable costs

in addition to any other legal or equitable relief.

Oection 35. Additional rights, romediea, and
prohibitions. The rights. remedios, and prohibitions
accorded by tho provisions oi this Act shall be in addition
to and cumulative of any other right, remedy, or prohibiting
accorded by corcnon law. federal law, or tho statutoa of thié6
State, and nothing <contained herein snail be construed to
deny, abrogate, or impair any such coascon law or ntatutory

right, remedy, or prohibition.

Dection 40. Federal Communicat tons Commission licensees.
This Act shall not apply to contracts between copyright
owners or performing rights societies and broadcasters

licensed by <che Fe.-eral Corrmcn-cat ions Comission, except
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shall apply to contracts betwoen
performing rights society anda

provided herein.

Section 99. Effective dato.
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that copyright
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A BILL
FOR AN ACT ENTITLED

“An Act relating to copyright licensing and royalties: and providing for
iin effective date.”

BE IT ENACTED BY THE LEGISLATURE OP THE STAIE OF ALASKA:

" Section I. AS 45.45 is amended by addmv S

Article 7A COPYRIGHT ROYALTIES AND LICI.SINC»
See 45 45 500. NOTICE REQUIRED BEFORE CONTRACT fa) A copyiight owner
a performing rights society may not entci into, or offer t' enter into, ft contract for the
payment of royalties by a business proprietor unioss at the time of the offer, m with n
seven days before entering into the contract, the copyright owner or pcrfoimmg rights
society provides to the business proprietor a wittcn notice tor.tnmT.g
(1) the rates and terms of royalties under the contract, including any sliding scale,
discounts, or reductions in fees on any basis for which tho business proprietor mav
be eligible, and any scheduled increases or decreases ir. fees dining the term of the
contract,
(2) in the case of a performing rights sr>c;cts i toll free n nnhci from winch the
business proprietor may obtain answers to inquiries concerning musical woiks and
copyright owners represented by the per forming rights society.
(3) in the case of a performing rights society, the procedure wherein a business
proprietor may obtain upon request at the expense of the performing rights society,
the most recent available list of the menders or affiliates represented by the
performing rights society and the mod re. cnt available list r “ the  -pvrightc i
musical works in the performing rights rocic';. s report.
(4) in the case of a performing rights society, a statement that it is m compliance
with state and federal law, and orders ot courts having jurisdiction over rates and
terms of royalties and the licensing lor public performance of copyrighted
nondramatic musical works
Sec 45 45 510 MINIMUM fONITMS of POYAI M scoN IRAC iIs
(a) A royalties contract entered into, issuei or eroded :n Shivs’tie iruv lie mwriting
and signed by the parties and may not exceed one scat, except if the contract :s under the
terms of a national agreement The contract must include at least the
(1) business proprietor’s name and msircss address, and the name ami location of
each place of business of the business pi.'pnet «to which the contract applies
(2) name and address ol the copyi.Jtt r sncr rm; any pci'mining rglvs socuts
authorised by the copyright owner o act r:t the . tpsnglv mewr.cr's hcltitlf,
(J) duration of the contract, and



(<) terms for the collection of the royalties and a rate schedule for the royalties,
including any sliding scale, discount, or schedule fu an increase or decrease of rates
during the term of the contract
(b) A contract for the payment of royalties el teicd into, issued, or renewed in this state
may not exceed one year at a time, except if the contract is under the terms of n national
agreement When each year of the contract ends, the contract is automatically renewed on
the same terms and conditions unless either party to the contract provides the other party
with written notice of the party’s desire to terminate the contract or to change the terms
and conditions The notice must he given at 'cast 1? davs before termination each year
St\ -is as 5)0 COLLECTION OF ROYALTIES Vcopyright owner, performing rights
society, or an agent or employee of a copyright owner or a performing rights society may
not collect or attempt to collect a payment or another fee under a royalties contract
between the copyright owner or performing rights society nnrl a business proprietor unless
ihc contrail complies with AS 45 45 500 « 45 j< sga
See 45 45 540 PROHIBITED NI'(jf>1 I\ 1|ON AND RETAI IATION PR \r !'ICES
fn) Aperforming rights society or nn agent o( employee a ret forming riuhts society
shall not

(1) except under provisions of a contract executed in accordance with the

provisions of this act, collect or attempt to collect a royalty payment or anothci fee

from a business proprietor licensed In ihc performing rights society.

(2) enter a business proprietor’s premises to discuss a contract for the performance

ot copyrighted works or payment ol royalties without lirvi disclosing the pin pose

of the, discussion and that the individual is nr agent or employee of a performing
rights society.
(b) A performing rights society whose agent or employee enter ~a proprietor’s business to
investigate the possible performance, broadcasting n transmission of nondramatic
musical works shall, not later than seven davs af'c; entering the proprietor's business,
pros ide written notice to the business proprietor that the performing rights society's agent
<t employee entered the premises for the purpose of investigation The notice must
include the following:

(1) The name of the performing rights society

r2) T e date on which the agent or employee \is:tcJ the proprietor's business.

(5) That the purpose of the visit w .s investigation.

_14) The mime of each copyrighted work in the per! mm ng rights waietv’s
A repertory that was performed at the proprietor’s business during ihe investigation
I (Clothing in this act shall be construed 10 prevent ihe performing rights society from
Informing the business proprietor of bis obligations under the federal copyright Inw. Title
1 ’tbe Umted States Code, or from cxcrcis ng nm evcliisive rights preempted under
section 301*n) of Title 17 of the t:nucd $iuie.s (.ode. .
Sec 45 45.550 fMIiNAITT .Tperson who knowinvlv violate' \ pros ision of Ab
45 45 500 - 45 45 590 commits a class A misdemeanor
See 4545 560 PRIVATE ACTION A person who suffers a loss as a result of a
violation of this article may bring a civil action to recover actual damages and attorney's
fees to enjoin a violation of AS 45 45 500 .<9> and to seek anv other remedy available at
Inw or equity



Sec 45.45.570 EXEMPTION Tin* provisions of AS 1545 500 « 15 4< 5qo do not app’
to a royalties contract between copyright owners o; performing tights societies and h
broadenstor licensed by the Federal Commnnicniions Commission, a cable television
operator or programmer, or another transmission service The provisions of AS
45 45 500 - 45 45 590 nlso do not apply to nn investigation by a law enforcement agency
Sec 45.45.590 DEFINITIONS In AS 1545 500 - .15 .j* 590
(1) "business proprietor means a person who owns a place nfhnvness including a
store, ofcssional office, sports Ol entertainment facility non-pri fit organization,
restfti — nt, inn, hotel, or licensed beverage establishment in which the public mav
assemble and in which nondramatic musical works or similar copsrigutcd woiks
may be performed, broadcast, or otlierwisc transmitted
(2) "copyright ownor" means the ow ner of a copyright, recognized and cmfoiccnble
under 17 13 SC 101 el scq . of a nondramatic musical or similar woil ~ The term
does not include the owner of a copvncju in a motion pic'i.ie. an mcliovisunl
work, or in part of a motion picture 0: an audiovisual work
(3) "performing rights society” means an association or a corporation that licenses
the public performances of nondramatic musical or similar woiks on behalf of
copyright owners Examples of perfuming rights societies include The American
Society of Composers. Authors, and Publishers (ASCAPi, Broad '>t Music, Inc
(BMI). and The Society of European S’age Vutkors and ( n:: iscrs. Inc
(SI-SAC)
(4) "royalty" or "royalties" means a fee or fees payable to a copyright owner or a
performing rights society for the public performance of nondramatic musical or
other similar work
(5) "royalties contract™ means a contra: t for the payment of rosaries
» See.2. AS 45 50.471(b) is mended by adding a new paragraph to read
(3B) violating AS 45 45 500 *45 45 590 (copyright royalties and licensing)
"See. 3. AS 45 45 500 - 45 45.510and 4< 45 5to. enacted bv See | of this Act. do not
applv to a contract entered into, irsucd. or renewed before the effective dntew of this Act
""Sec" 4. Ifar.s provision of AS 45 45 50n . 45 4< or its application to any person or
circumstance is held invalid, the invalidity does not affect other piosisions ot applications
of this Act that can be given effect without the invalid provision ' appli n. ami to tin
end the provisions of this ACT are deeded to tie severable
*See. 5. This Act takes effect immediately under AS 01 10 070tc)
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Sponsor Statement

SB 263
"An Act relating to copyright licensing and royalties; and
providing for an effective date"

SB 185 was introduced in response to growing outrage amongst Alaskan
restaurateurs at the heavy handed enforcement and arbitrary pricing of the national music
licensing giants. SB 185 would level the playing field between small businesses and the
large multi-billion dollar music licensing giants such as the American Society of Composer.
Authors and Publishers (ASCAP), Broadcast Music, Inc. (BMI) and SESAC.

As required under Federal Copyright Law, a restaurant, retailer, or other
establishment which plays music must pay for the music it uses. Under current federal
copyright law. restaurants are liable even for the music played during TV commercials and
spons programs. ASCAP, BMI, SESAC and other companies authorized to cc.lcet
licensing fees arc often ove(zealous in the enforcement of their copyrights. Local Alaskan
restaurateurs have become increasingly alarmed by abusive collection practices,
discriminatory enforcement, and random pricing by these organizations. SB 263 seeks to
remedy these concerns by leveling the playing field in the contractual relationships between
the licensing giants and the local restaurateur.

Specifically. SB 263 requires a copyright owner to provide notice before entering
into a contract with a business proprietor, This notice must be received at the time of the
offeror within 72 hours of entering into the contract. Hie notice must contain the rates and
terms of the contract, the rates and terms of similar contracts executed by the copyright
owner with other business proprietors similarly situated, a list of the copyright owners and
their works, a list of commission rates, the amounts and terms of any discounts, and a

SPONSOR STATEMENT



statement, on a form established by the Department of Law, that the business proprietor is
entitled to the above information and that failure to provide such information is a
misdemeanor and may render the contract unenforceable.

Further, SB 263 sets a mandatory minimum level of contents for royalties
contracts. A royalties contract must be in writing and signed by the parties. It must be
completed in one year. The contract should also include: (1) the business proprietors
name, address, .ind location to which the contract applies, (2) the name and address of the
copyright owner and any society authorized to act on the owner’s behalf, (3) a list of works
authorized, (4) the duration of the contract, and (5) the terms for royally collection and a
rate schedule for royalties. Collection of royalties will not lie permissible if the contract
docs not meet the enumerated minimum standards.

SB 263 also requires a copyright owner or society to disclose to a business
proprietor or the business proprietor’s employees the name of the copyright owner or
society before discussing a contract or the use of copyrighted works. Additionally, a
copyright owner or society may not: (1) threaten court action to coerce a business
proprietor to enter into a contract, or (2) charge or collect royalties which arc unreasonable
in comparison to royalties for similar licenses. A knowingly violation of these provisions
would constitute a class A misdemeanor.

Under SB 263, a business proprietor can br ng acivil action against a copyright
owner or society for the violation of any of the above requirements. | bis civil action could
be in the form of an injunction, an action seeking damages for a violation, or and action to
terminate the contract. Treble damages shall be awarded to a business proprietor who
prevails in an action.

SB 263 would level the playing field between large music licensing groups and
small business owners, at least on a contractual level. It lays significant ground rules for
the dealings between the parties. At Icasi 20 states arc working on similar legislation to
protect the interests of local business against the power and dominance of huge licensing
firms.
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MEMORANDUM rN OPPOSITION TO ALASKA SENATE BILL 263

The Motion Picture Association of America, Inc. (I\/IPAA% |
respectfully submits tins memo in opposition to Alaska SB 263 which
would permit the State to requlate the business practices and
agreements concerning the licensing of certain federally copyrighted
works. MPAA ieprcscnts the leading producers, distributors and
copyright owners* of motion pictures in the U.S. released in theatres,
home Video, and pay and broadcast television.

‘This legislation is overbroad and ambiguous, and would have
unfair and adverse consequences on MPAA member companies as
well as all copyright owners of motion Encture, home video and
television properties. Moreover, all states arc pre-empted by federal
law from enacting their own copyright statutes. Therefore, if this
statute were enacted it would he subject to an immediate federal
gﬁmc%%aellﬁtnge and would likely be permanently enjoined from

Although intended to address the licensing, investigation, and
enforcement of licenses of public performances of "nondramatic
musical works" (NMWsJ to restaurants, inns, bars, and taverns, SB
263 applies to copyrighted works “similar’ to nondramatic musical
works performed at retail establishments and other places of
business. Moreover, the provision apghes to any such establishment
where NMWs and similar works may be "performed, broadcast, or
otherwise transmitted”as a public performance. Thus, by its terms,
the provision encompasses virtually all retail establishments, whether
or not a nondramaticmusical work has ever been performed at the

location.

MPAA members include. Duma Vista Pictures Distribution. Inc.
ED|sn,ey); Mctio Goldwyn-Mayer Inc.. Paramount Pictures Corp.; Sony
innies Entertainment. *E° Inrun Pirtutes; TwmliHli Century FoX
Film Corp.. Universal Oily Studios, tn. ...md Warner Tiros



SB 203 is also a,uth|?unus and oveibroad with respect to the
copyrighted inaU ii.il if attempts to reach, Wholly unanswered is
what Kinds ol copyrighted works arc similar to nondramatic musical
works and thus rovvied by its proscriptions, This hill may apply to
music contained in dramatic works, dramatic works with
accompanying music, musical works generally, motion picture
soundtracks, motion picture soundtracks containing nondramatic
works, phonorccords of motion picture .oundtracks. music videos,
television programmm% containing music as well as a host of other
audiovisual works containing music.

. MPAA is particularly concerned that SB 263 may be read bv
litigants or the courts as applying to most forms of entertainment
which makl be publicly performed. After musical works, motion
pictures, television programming and sports events arc the works
most commonly performed publicly. Proprietors of bars and other
retail establishments receive this pro%r,ammmg over electronic media
and rebroadcast these works of entertainment "for the enjoj merit of
the members of the,Pubhc,assembled, on the premises!." "Litigants,
focusing on the similarity in the public performance and rebroadcast
of musical works and these other forms of entertainment, are
expected to arque that these copyrighted works are "similar works"
covered by SB"263

BILL WOULD ILAKM LEGITIMATE INVESTIGATIONS

‘Unlicensed public performances of motion pictures and
television pro?rammmg in bars, taverns, inns, and other retail
establishment, arc investigated by representatives of the MPAA.
These investigators usuall¥ do noi identify themselves as MPAA
representatives or as agents of copyright owners when attending the
ﬁerformances. Morcwri. no evidence exists tiiat such investigations

ave been conducted in an arbitrary or capricious manner. MPAA Is
aware of no example where such an investigation has even led to a
complaint to law rnfou <merit or to MPAA

Sin. li investigaU*.i||[*i an* o» sjgned In de«ir< o M* < |ihi late and
systematic misappi**pliahno. »+ tc* eicative* work nt ihnii>ands. ol
person*; employed m Mt-uioimil pirim ~ and television uidiish ies o



delect system.ilic piracy of sin h |'i<»:;i.miming and distinguish it from
Incidental or unintentional misapprnprjation.” MPAA investigators
attend multiple performances Mrequifed to |dent|f¥ iheinselves and
their purpose Iimy would be denied admission by those engaging in
requlai and deliberate piracy. By definition, these performances are
open to the public. Other ,oatrons are not required to state their
ﬁurpose or identify themselves. Inasmuch as MPAA investigators
ave conducted such investigations in an exemplary manner without
complal it even from proprietors hab|tuall¥, engaging in unlicenseq
public performances, (Jic proposed legislation appears to arbitrarily
restrict these legitimate investigations.

SH 263 IS PRE-EMPTED RV FEDERAL LAW

As we indicated previously, the State of Alaska s Bre—empted
from enacting their own copyright law and would be subject to
immediate litigation if such a measure was enacted. In 1976.

con ress(g)assed the Copyright Revision Act (17U.S.C. § 101 et scq.).
Secfion 30) of that Act' was enacted for the purpose of ending the
then eX|st|n6q dual system of statutor cop¥r| ht protection. (H.Rep.
No. 94-1d76, reprinted in 197GU.S.C.A. at T7U.S.C. § 301 pp. 2/1-
72). The Notes of the Committee on the Judiciary stated . . ft)he
intention of section 301 ... is to preempt and abolish any rights
under die common law or statutes of a State that are the’equivalent
{0 coprnght and that extend to works coming within the scope of
federal copyright law. The declaration ii this principle in section 301
... s intended to be stated in die clearest and most unequivocal
language possible, so as to foreclose any conceivable
misinterpretation of its unqualified intention that Congress shall act
preemgnvely, and to avoid the development of any vague borderline

areas between State and Federal protection." 1d.

17 USC fisnl*.  On mci jCcr J»mi»v 1 | .>7£. .ill Icf.0od Ol rquitablc nEht*
ib-ii .if«- Ai< » j.i.viWiV lo .in;; ot iJie union ilu- Arnor.il «<vp* of copyright v*
Urtt ifi* <4 1) *<*Ibill K'fi 3 0litli.<f.1];< th :1 o fi »t <L 1 Litl;/ vV fmtlI3I1il of
'VPI<  LiLrs.miil eeju>  <tii<oil lit?* . "div ,*as oi ifi-il 1.; =--lions 102 ano
U? MIirOi’i o {o .ii<* 11< »ti*i ti «d U»f* <id i beL'Ki put'li ok<**1 >t otupi:11].*.| «>Lair
tyv.ovi'l ik lizm*d, C) llo*. lit!*"  TT<t< if|i*i, *» pNit-miv*.miilul I <i > e«t]. Ji n>t(]i oi
C'l>1 A b H smil) will Hi' oi < eei*if i litxm -.t.nnlr | ii] i\ ‘o «i*

A



MPAA 1S convmced that SB 2 3 63 Invades this borderline area and
The

reempted by Section 301 and The Supremacy clause of the United
St tes Constitution (Art. VI, cl. 2).

» V

Wc urge the Alaska legislature to defeat SB 263,
February 1996



