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STATE OF ALASKA
1996 LEGISLATIVE SESSION
Revision r ate: _________________________________________
T itle : "...re la ting to endangering the we lfa re of
vulnerable adults and neglect of vulnerable adu lts ."__________

* ■2 l~
FISCAL NOTE Bi"

(S) Publish Date:______ ( f / f b

Dept. A ffec ted :
'BRU: __
Component: __

Department of Law
Crim inal D ivision
Crim inal D ivision

Sponsor:
Requester:

Senator Ellis
Senate State A ffa irs Comm ittee

Expend itu re s /R evenues

COMPONENT SERIAL NO. 

(Thousands of Dollars)

2 0 85

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0 0 .0 0.0 0 .0 0 .0 0 .0

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE IThousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0 .0 0 .0 0 .0 0 .0

Estimate of any current year (FY96) cost: $ 0 .0

POSITIONS
FULL-TIME 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
PART-TIME
TEMPORARY

ANALYSIS: (A ttach a separate page if necessary)

In addition to clarifying language in the sta te 's sexual assault statutes, AS 11 .41 .410 and AS 11 .41 ,420 , 
th is bill establishes tw o new crimes, endangering the welfare of a vulnerable adult and crim inal neglect o f a 
vulnerable adult. The bill provides tha t a person comm its the crime of endangering the welfare o f a vulne'able 
adult if the person intentionally deserts the vulnerable adult in any place under circumstances creating a 
substantia l risk of physical injury to the vulnerable adult and the vulnerable adult is entrusted to the person's 
care by law . This crime would be punishable as a class C felony.

The bill fu rthe r provides tha t a person comm its the crime of crim inal neglect o f a vulnerable adult if the
person fails w ith ou t law fu l excuse to provide support for the vulnerable adult and the vulnerable adult is
entrusted to the person's care by law. This crime would be punishable as a class A misdemeanor.

£ -r L i
Richard I. Pegues, D irec to r 
Adm in is tra tive Services

Prepared by: 
Division:

Approved by Commissioner: 
Agency: _________

Bruce M. Boteiho, A tto r r
Department of Law

ney General

Phone:
Date:

Date:

4 6 5 -3 6 7 2
3 /6 /9 6

3 /6 /9 6

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, coll the Governor's Legislative Office

(Rev 10/94) 96fisno.xls/DBR F IS C A L  NOTE Page 1 of 2



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 211
1996 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

Instances o f this conduct are somewhat infrequent, occurring every year or tw o . However, when they do 
occur they are of great public concern. Due to the infrequency of th is co n d u c t,there w ill not be a fisca l impact 
fo r the Department o f Law.

Page 2 of 2



FISCAL NOTE b,,‘ Vcrsion:-£S s&ail (S>TA\
STATE OF ALASKA (s ) Publish Date: 3 / V / / f / £
1996 LEGISLATIVE SESSION
Revision D a t e : ____________________________________________________Dept. A ffe c ted j____________ Corrections______________
Title : An A rt M a tin g to sexual assault; and relating to BRU: ALL____________________________________
endangering the welfa re of vulnerable adults and n e g le c t..................  Component: ________________________________________
Sponsor: Senator Ellis
Requester: House State A ffa irs_____________  COMPONENT SERIAL NO. #0 69 4

E xpend itu re s /R evenues______________ (Thousands o f Dolla rs)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0 0 .0 0 .0 0.0 0 .0 0 .0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) I

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts
1003 GF M atch
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other
TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

Estimate o f any curren t year (FY96) cos t: $ 0 .0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : (A ttach a separate page if necessary)

This bill amends AS 11 .41 .410 (3) (B)(ii) and AS 11 .41 .420 (a)(2)(B)(ii) by including 1 st Degree and 2nd Degree 
Sexual Assua lt language to include care providers who are licensed by the State , and by adding new language 
to AS 11 .5 1 .2 0 0 ; specifica lly (b) Endangering the welfare o f a vulnerable adult is a class C felony; and by 
adding new language to AS 11 /51 .210 ; specifica lly (c) Criminal nonsupport of a vulverable adult is a class A 
misdemeanor.

I
The number o f arrests, convictions by the Department of Law, and the lenghth of any jail sentence tha t a court 
m ight impose fo r either o f these types of offenses is unknown at this time. For this reason no costs have been 
shown in the fisca l note.

Prepared by:  Joe Reeves Phone: 465 -4 652
Division: O ffice o f the Comm issioner Date: 3 /1 /9 6

Approved by Commissioner:
Agency: Department o f Corrections

Date: 3 /1 /9 6

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 11/95) 96fisno.xls/DBR 1 of 1



No. I

FISCAL NOTE Bi» • SB'All CZT4J
STATE OF ALASKA (S) Publish Date: 3 / / /  /  _____
1996 LEGISLATIVE SESSION

Revision Date:_______________________  _______________Dept. Affected: Administration_____________________
Title: An Act relating to sexual assault; and relating_______ BRU: Senior Services_______________________

to endangering the welfare of vulnerable adults...___________Component: Protection, Community Services_________
Sponsor: Ellis & Administration
Requestor: __________________________________________COMPONENT SER iA !. NO __________2083_______

Expend itu res/Revenues ____________   (Thousands of Dollars)
OPERATING EXPENDITUR FY 97 FY 98 FY 99 FY00 FY 01 FY 02

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES( )

FUND SOURCE______________________________________(Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
^ the r
Total 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f cu rren t year (FY 96) cost: $ 

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary) 
This bill will have no fiscal impact on this division.

.• i
; a .  X  i

Division:

Agency:

---- — e - ................. ' r
Senior Services f

2* -
J

C om m is s io n e r: M a rk Boyer
Department o f Adm in is tra tion

Phone: 563-5654 
Date:

Date: 3 1 !L

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office
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M a r c h  20, 1996

S e n a t o r  R o b i n  T a y l o r  
Chair, S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  

N i n e t e e n t h  L e g i s l a t u r e -  S e c o n d  S e s s i o n

The A m e r i c a n  A s s o c i a t i o n  of R e t i r e d  P e r s o n s  (AARP) in A l a s k a  
s u p p o r t  S e n a t e  Bi ll  211, an act that if a d o p t e d  by the 
L e g i s l a t u r e ,  w o u l d  i n c r e a s e  th e p r o t e c t i o n  of v u l n e r a b l e  
a d u l t s  in Al as ka . A A R P  ha s  a long r e c o r d  of r e s e a r c h  into 
the p r o b l e m  of a b u s e  of v u l n e r a b l e  adul ts . I am a t t a c h i n g  a 
co py  of A A R P  f i n d i n g s  and m o d e l  l e g i s l a t i o n  to a s s i s t  yo ur  
c o m m i t t e e  and i n d i v i d u a l  l e g i s l a t o r s  in u n d e r s t a n d i n g  this 
p r o b l e m  and w h a t  m i g h t  b e  a c c o m p l i s h e d  l e g i s l a t i v e l y  in 

A l a s k a  to b r i n g  it u n d e r  co nt ro l.

If t h e r e  a r e  any q u e s t i o n s  or f u r t h e r  i n f o r m a t i o n  that the 
J u d i c i a r y  C o m m i t t e e  m i g h t  r e q u i r e  I c a n  be c o n t a c t e d  at 
(907) 7 8 9 - 7 4 2 2  or FAX  (907) 7 89 -1 84 6.

We h o p e  the  a t t a c h e d  m a t e r i a l  p r o v e s  h e l p f u l  in yo u r 
d e l i b e r a t i o n s .

Ru pe  A n d r e w s ,  C C T F  C o r d i n a t o r ,  AA R P

\ • * jii S am Ml lull i >! IVhu|) <«n I I M h v | .  N H ,  **» • in i i i"  > J ill M 1 / ii : l



E lder Abuse

•  AARP Policy
•  South Carolina Omnibus Adult Protection Act
• Elder Abuse and Neglect
•  Elder Abuse: The National Perspective
•  “Elder Abuse: A Family Tragedy”
• “Fighting against Financial Exploiters”
•  The Elder Abuse and Dependent Adult Civil Protection Act



AARP Policy on E lder Abuse

Federal

Elder abuse, like many other forms o f domestic violence, is a hidden phenomenon 
affecting hundreds of thousands of older Americans. Elder abuse occurs everywhere, 
regardless o f race, religion, income, education, place o f residence, or living arrangement. 
Because abuse is not always reported, information on who is likely to suffer a particular 
type o f abuse is not available. We do know that physical abuse is more likely from a 
spouse, adult child, or other family member.

Experts on elder abuse generally believe that increasing the level o f awareness 
among the general public and among professionals is the most effective means of 
encouraging people to recognize and report cases of elder abuse (see Figure 11-1). A 1991 
report prepared by the Government Accounting Office showed that the 40 state agency 
officials interviewed believed that the most effective factor in preventing and treating abuse 
of the frail elderly is in-home services such as meals-on-wheels or home health care. Many 
jurisdictions have services to assist victims of domestic violence, especially female victims. 
Such services can provide victims with valuable information about legal and other strategies 
for preventing further abuse.

The American Medical Association estimates that one out o f every four elderly 
persons experiences abuse or neglect. Elder abuse can be physical, financial, or 
psychological and may take place in a home or institutional setting. Elder abuse can also be 
systemic, when guardianship procedures intended to protect the infirm, ill, or incompetent 
are used to deprive older persons of their rights or resources. Guardianship infringes on the 
right o f the individual to make his or her own decisions on where and how to live, and when 
to seek medical attention, among other decisions affecting self-determination. Differing 
state laws may also result in a person being deemed competent in one state, but unable to 
gain control o f  his or her assets in another state where the guardianship laws may be more 
restrictive.



Figure 11-1

Factors Rated Most Effective in Identifying, 
Preventing & Treating Elder Abuse

T o p  3 in E a c h  Area, as R a t e d  b y  4 0  State A g e n c y  Officials

Public Awareness

Reporting Law

Agency's Reputation for 
Resolving Cases

In-Home Services

Preventing First OccurrencePublic Awareness 

In-Home Respite Care 

In-Home Services 

Interagency Coordination T.-eating

In-Home Respite Care rftUSflyPfciCTMresagBCl

10 15 20 25 30 35

Number of Responses

40

Source: GAO. 1990 (multiple answers permitted) 
Prepared by AARP Public Policy Institute

'Includes professional as well as 
general public awareness

The rapid increase in the number o f older persons needing care will require the 
development and improvement o f a variety o f protective services, ranging from simple 
household chore services to money management, conservatorships, and guardianships. 
Community-based programs provide services for both intervention and prevention, such as 
counseling, information and referral, and personal money management. However, the 
percentage o f total state adult protective services budgets allocated to elderly protective 
i -rvices remains disproportionately low.

More federal support, through commitment of financial resources, better 
coordination o f existing services, and the strengthening o f safeguards, will be necessary to 
establish a comprehensive response and delivery system.



ASSOCIATION POSITION:

AARP supports federal legislation that would encourage the states to 
make a criminal offense the abuse, exploitation, or intentional neglect by 
any person, who by law, contract, court order, or voluntary action is 
charged with or has assumed responsibility for the food, clothing, or 
shelter needs of an elderly individual. In addition, states should make 
institutions liable for criminal and civil penalties for victimization of 
those in their care. The Department of Health and Human Services 
should work toward uniform definitions of abuse and neglect among the 
states.

The Association supports a strong federal effort to assist state and local 
agencies in preventing, treating and prosecuting all forms of elder abuse, 
including spousal abuse. This effort should include research on the 
causes and frequency of abuse, demonstration projects on treatment and 
intervention to assist both abuser and abused, and financial and 
technical assistance to states. Funding for Social Services Block Grant 
and Older Americans Act programs that deal with abuse must continue 
and increase as the number of extremely elderly persons increases.

The federal government must encourage the expansion o f programs that 
provide alternative protective arrangements that are less restrictive than 
guardianship, and educational and support programs to assist 
guardians, particularly those who are family members, in carrying out 
their responsibilities. It can accomplish this by coordinating programs 
funded under Social Services Block grants and the Older Americans Act 
and state and local programs, both public and private, such as Legal 
Assistance to the Elderly, representative payees, and volunteer 
monitoring, visitor, and auditor programs.

State

In the area o f elder abuse, states should:

1. Enact laws that make it a criminal offense with enhanced penalties 
to abuse, neglect and/or exploit a vulnerable older person.

2. Enact laws that provide victims and their legal representatives 
adequate civil remedies (including the award of attorney fees and



costs, expedited hearings, and post-mortem recoveries for pain 
and suffering) against alleged perpetrators of abuse, neglect, and 
exploitation. In civil cases brought under elder abuse laws, if  the 
victims are able to prove that they meet the statutory definition 
of a vulnerable adult, then the burden of proof shall shift to the 
alleged perpetrators to show they did not commit the abuse, 
neglect and/or exploitation.

3. Establish programs to help family members and caregivers who 
are abusers correct their abusive behavior.

4. Enact and enforce adult protective services laws that provide for 
investigation, access, and intervention in emergency and non­
emergency situations of abuse, neglect, and exploitation of 
vulnerable individuals in the community and long-term care 
facilities. These laws must balance the individual's autonomy and 
self-determination with the need for the state to protect those 
people who cannot protect themselves. Any protective action that 
is taken shall be the least restrictive while meeting the specific 
needs of the vulnerable individual.

5. Develop public awareness programs, promote interagency 
coordination, and expand in-home services, including respite care, 
as a means of identifying cases of elder abuse and preventing or 
treating its occurrence.

6. Establish mechanisms for assessing the incidence of 
spouse/partner abuse among older couples, and work to assure 
that domestic violence and adult protective services agencies 
within the state make their programs more responsive to the 
needs of older abused spouses.



1

2
3

4

5

6
7

8
9 A BILL

10
11 TO AMEND TITLE 43, CODE OF LAWS OF SOUTH CAROLINA,

12 1976, BY ADDING CHAPTER 35 SO AS TO ENACT THE

13 OMNIBUS A D U L T  PROTECTION ACT; TO DEFINE TERMS; TO

14 PROVIDE F OR THE DUTIES OF T HE STATE DEPARTMENT OF

15 SOCIAL SERVICES AND THE DIVISION OF OMBUDSMAN AND

16 CITIZEN SERVICES, OFFICE OF THE GOVERNOR, RELATIVE

17 TO ADULT ABUSE, NEGLECT, A ND EXPLOITATION; TO

18 DESIGNATE THOSE REQUIRED TO REPORT; TO ESTABLISH

19 REPORTING AND INVESTIGATING PROCEDURES; TO PROVIDE

20 FAMILY COURT PROCEDURES; TO ABROGATE T H E

21 HUSBAND-WIFE AND DOCTOR-PATIENT PRIVILEGE IN ADULT

22 ABUSE CASES; TO PROVIDE FOR EMERGENCY REMOVAL OF AN

23 ADULT; T O  PROVIDE IMMUNITY FOR GOOD FAITH

24 • REPORTING; TO PROVIDE CIVIL A N D  CRIMINAL PENALTIES;

25 TO CREATE T H E  ADULT PROTECTION COORDINATING COUNCIL

26 AND TO PROVIDE FOR ITS MEMBERSHIP AND DUTIES; TO

27 AMEND SECTION 8-17-340, RELATING 10 THE STATE

28 EMPLOYEE GRIEVANCE COMMITTEE, SO AS TO REVISE THE

29 STANDARD FOR REVIEWING A  CASE INVOLVING ABUSE,

30 NEGLECT, O R  EXPLOITATION; TO AM E N D  SECTION 16-1-10,

31 AS AMENDED, RELATING TO CRIMES CLASSIFIED AS

32 FELONIES, SO AS TO INCLUDE T HE OFFENSES ADDED BY

33 THIS ACT; AND TO REPEAL SECTION 23-1-220 AND

34 CHAPTERS 29 AND 30 OF TITLE 43.

35

36 Whereas, the General Assembly finds it necessary:

37 (1) to provide a system of adult protection

38 in South Carolina;

39 (2) to clarify the roles and responsibilities

40 of agencies involved in the system;

'41 (3) to provide a m echanism for problem

42 resolution and interagency coordination;

43 (4) to address continuing needs of vulnerable

44 adults;

[7] 1



1 (5) to u n iformly define abuse, neglect, and

2 exploitation for vulnerable adults in all settings;

3 (6) to clarify reporting procedures for

4 allegations of abuse, neglect, arid exploitation;

5 (7) to provide procedures for emergency

6 protective custody;

7 (8) to d efine the role of the court in the

8 adult protection system;

9 (9) to provide civil and criminal penalties

10 for abuse, neglect, and exploitation;

11 (10) to provide services in the least

12 restrictive setting possible. Now, therefore,

13

14 Be it enacted by the General Assembly of the State

15 of South Carolina:

16

17 SECTION 1. The 1976 Code is amended by adding:

18

19 "CHAPTER 35

20
21 Adult Protection

22
23 A r t icle 1

24

25 Duties and Procedures

26 of

27 Investigative Entities

28

29 Section 43-35-5. This chapter may be cited as

30 the Omnibus Ad u l t  Protection Act.

31

32 Section 43-35-10. A s  used in this chapter:

33 (1) 'Abuse' m e a n s  physical abuse or

34 psychological abuse.

35 (2) 'Caregiver' means a person who provides

36 care to a vu l n e r a b l e  adult, with or without

37 compensation, on a temporary or permanent or full

38 or part-time basis and includes, but is not limited

39 to, a relative, household member, day care

40 personnel, adult foster home sponsor, and personnel

41 of a public or private institution or facility.

42 (3) 'Exploitation' means:

43 (a) causing or requiring a vulnerable adult

44 to engage in activity o r  labor which is improper,

[7] 2



1 illegal, or against the wishes of the vulnerable

2 adult. Exploitation does not include requiring a

3 vulnerable adult to participate in an activity or

4 labor which is a part of a written plan o f  care; or

5 (b) an improper, illegal, or unauthorized use

6 of the funds, assets, property, power of attorney,

7 guardianship, o r  conservatorship of a vulnerable

8 adult by a person for the profit or advantage of

9 that person or another person.

10 (4) 'Facility' means a nursing care facility,

11 community residential care facility, a psychiatric

12 hospital, or a facility operated or contracted for

13 operation by the State Department of Mental Health

14 or the South Carolina Department of Mental
15 Retardation.

16 (5) 'Investigative entity' means the Division

17 of Ombudsman and Citizens Services, Office of the

18 Governor, or the State Department of Social

19 Services.

20 (6) 'Neglect' means the failure o r  omission

21 of a caregiver to provide the care, goods, or

22 services n ecessary to maintain the health or safety

23 of a vulnerable adult, including, but not limited

24 to, food, clothing, medicine, shelter, supervision,

25 and medical services. Neglect m ay be repeated

26 conduct or a s i ngle incident which has produced or

27 is likely to result in serious physical or

28 psychological h a r m  or substantial risk o f  death.

29 Noncompliance w i t h  regulatory standards alone does

30 not constitute neglect. Neglect includes the

31 inability of a vulnerable adult, in the absence of

32 a caretaker, to provide for his or her own health

33 or safety which produces or could reasonably be

34 expected to produce serious physical or

35 psychological h a r m  or substantial risk o f  death.

36 (7) 'Occupational licensing board' means a

37 health professional licensing board which is a

38 state agency th a t  licenses and regulates health

39 care providers and includes, but is not limited to,

40 the State Board of Examiners for Nursing Home

41 Administrators and Community Residential Care

42 Facility Administrators, State Board of Nursing for

43 South Carolina, State Board of Medical Examiners,

44 State Board of Social Work Examiners, and the State

[7 ] 0



1 Board o f  Dentistry.

2 (8) 'Physical abuse' means intentionally

3 inflicting or allowing to be i n flicted physical

4 injury on a vulnerable adult by an act or failure

5 to act. Physical abuse includes, but is not

6 limited to, slapping, hitting, kicking, biting,

7 choking, pinching, burning, actual or attempted

8 sexual battery as defined in S e c t i o n  16-3-651,

9 o v e r m e d i c a t i o n  for the purpose of controlling

10 behavior, and unreasonable confinement. Physical

11 abuse also includes the use of a restrictive or

12 p h y s i c a l l y  intrusive procedure to control behavior

13 for the purpose of punishment except that a

14 t h e r a p e u t i c  procedure prescribed by a licensed

15 phy s i c i a n  or other qualified professional is not

16 con s i d e r e d  physical abuse if it is part of a

17 w r i tten plan of care. Physical abuse does not

18 include altercations or acts of assault between

19 vu l n e r a b l e  adults.

20 (9) 'Protective services' means those services

21 whose obj e c t i v e  is to protect a vulnerable adult

22 from harm caused by the v u l n erable adult or

23 another. These services include, but are not

24 limited to, evaluating the need for protective

25 services, securing and c o o rdinating existing

26 services, arranging for living quarters, obtaining

27 financial benefits to which a v u l n e r a b l e  adult is

28 entitled, and securing medical services, supplies,

29 and legal services.

30 (10) 'Psychological abuse' me a n s  deliberately

31 subjecting a vulnerable adult to threats or

32 har a s s m e n t  or other forms of intimidating behavior

33 c a u sing fear, humiliation, degradation, agitation,

34 confusion, or other forms of serious emotional

35 distress.

36 (11) 'Vulnerable adult' means a person

37 eighteen y e a r s  of age or older w h o  has a physical

38 or mental condition which substantially impairs the

39 person fro m  adequately providing for his or her

40 own car e  or protection. This includes a person who

41 is impaired in the ability to a d e quately provide

42 for the person's own care or p r o tection because of

43 the infirmities of aging, including, but not

44 limited to, organic brain damage, advanced age, and

[7] 4



1 physical, mental, or emotional dysfunction.

2
3 Section 43-35-15. (A) T h e  D i v i s i o n  o f

4 Ombudsman and Citizen Services, Office of the

5 Governor, shall investigate or cause to be

6 investigated reports o f alleged abuse, neglect, and

7 exploitation of vulnerable adults occurring in

8 facilities. The Ombudsman may develop policies,

9 procedures, and memoranda of agreement to be used

10 in reporting these incidents and in furthering its

11 investigations.

12 (B) The State Department o f  Social Services

13 shall investigate or cause to be investigated

14 reports of alleged abuse, neglect, and exploitation

15 of vulnerable adults occurring in all settings

16 other than facilities and wh e r e  appropriate,

17 provide protective services. The department may

18 promulgate regulations and develop policies,

19 procedures, arid memoranda of agreement to be used

20 in reporting these incidents, in furthering its

21 investigations, and in providing protective

22 services.

23

24 . Section 43-35-20. In addition to all other

25 powers and duties that, an investigative entity is

26 given in this article, the investigative entity

27 may:

28 (1) have access to facilities f or the purpose of

29 conducting investigations;

30 (2) request and receive written statements,

31 documents, exhibits, and other items pertinent to

32 an investigation, including, but not limited to,

33 hospital records of a vulnerable adult which the

34 hospital is authorized to release upon written

35 request of the investigative entity without

36 obtaining patient authorization;

37 (3) issue administrative subpoenas for the

38 purpose of gathering information and documents;

39 (4) institute proceedings in a court of

40 competent jurisdiction to seek r e lief necessary to

41 carry out the provisions o f  this chapter;

42 (5) require all persons, including family

43 members of a vulnerable adult and facility staff

44 members, to cooperate with the investigative entity
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1 in carrying out its duties under this chapter,

2 including, but not limited to, conducting

3 investigations and providing protective services;

4 (6) r e q u i r e  all officials, agencies,

5 departments, and political subdivisions of the

6 State to assist and cooperate within their

7 jurisdictional power with the court and the

8 investigative entity in furthering the purposes of

9 this chapter;

10 (7) conduct studies and compile data regarding

11 abuse, neglect, and exploitation;

12 (8) issue reports and recommendations.

13

14 Section 43-35-25. (A) A physician, nurse,

15 dentist, optometrist, medical examiner, coroner,

16 other medical, mental health or allied health

17 professional, Christian Science practitioner,

18 religious healer, school teacher, counselor,

19 psychologist, mental health or mental retardation

20 specialist, social or public assistance worker,

21 caregiver, staff or volunteer of an adult day care

22 c e nter or o f  a facility, or law enforcement officer

23 having reason to belieye that a vulnerable adult

24 has been or is likely t.o be abused, neglected, or

25 exploited shall report the incident in accordance

26 wit h  this section. Any other person w ho has actual

27 knowledge that a vulnerable adult has been abused,

28 neglected, or exploited shall report the incident

29 in accordance with this section.

30 (B) Except as provided in subsection (A), any

31 other person who has reason to believe that a

32 vulnerable adult has been or m a y  be abused,

33 neglected, or exploited may report the incident.

34 (C) A  person required to report p ursuant to this

35 section is personally responsible for making the

36 report; however, a state agency may make a report

37 on behalf of an agency employee if the procedure

38 the agency uses for reporting has been approved by

39 the investigative entity to which the report is to

40 be made.

41 (D) A  person required to report under this

42 section must report the incident within twenty-four

43 hours or the next business day. A  r eport must be

44 mad e  in w r i t i n g  or orally by telephone or otherwise
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1 to the O m b u d s m a n  of the Office of the Governor for

2 incidents o c c u r r i n g  in facilities and to the State

3 Department of Social Services for incidents

4 occurring in all other settings. In the event an

5 investigative e ntity receives a report which is not

6 within its investigative jurisdiction, it shall

7 forward the report to the appropriate entity not

8 later than the next business day.

9 (E) No facility m ay develop policies or

10 procedures that interfere with the reporting

11 requirements o f  this section.

12 (F) P r o v i d e d  the man d a t o r y  r e p o r t i n g

13 requirements of this section are met, nothing in

14 this section precludes a person from also reporting

15 directly to l a w  enforcement, and in cases of an

16 emergency, l a w  enforcement must also be

17 contacted.

18

19 Section 43-35-30. A  person required to report

20 pursuant t o  t h i s  article or a person investigating

21 a report m a y  take o r  cause to be taken color

22 photographs o f  the trauma visible on the vulnerable

23 adult who is the subject of a report. A  person

24 required to report under this chapter as a member

25 of the s t a f f  o f  a medical facility, public or

26 private institution, school, facility, or agency

27 immediately shall notify the person in charge or

28 the d e s i g n a t e d  agent of the person in charge who

29 shall take or cause to be taken color photographs

30 of visible trauma. The investigative entity or law

31 enforcement, if -indicated, may cause to be

32 performed a radiological examination or medical

33 examination o f  the vulnerable adult without

34 consent. All photographs, x-rays, and results of

35 medical e x a m i n a t i o n s  and tests must be provided to

36 law e n f o r c e m e n t  or to the investigative entity upon

37 request.

38

39 Section 43-35-35. A  person required to report

40 or invest i g a t e  cases under this chapter who has

41 probable c a u s e  to believe that a vulnerable adult

42 died as a r e s u l t  of abuse or neglect shall report

43 the death and suspected cause of death to the

44 coroner or medical examiner. The coroner or
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1 medical e x a m i n e r  shall conduct an investigation and

2 may conduct or order an autopsy. The coroner or

3 medical e x a m i n e r  must report the investigative

4 findings to law e nforcement and the circuit

5 solicitor in the appropriate jurisdiction.

6
7 Section 43-35-40. Upon receiving a report the

8 investigative entity promptly shall initiate an

9 investigation and w i t h i n  two business days o f

10 receiving the report m u s t  review the report for the

11 purpose of reporting to law enforcement those cases

12 requiring involvement o f  law enforcement. A report

13 to law enforcement must be made within one business

14 day of completing the review. The law enforcement

15 agency shall initiate an incident report and

16 provide upon request a copy to an entity conducting

17 an investigation pursuant to this chapter or any

18 other provision of state or federal law.

19

20 Section 43-35-45. (A) In investigating a

21 report if c o n sent cannot be obtained for access to

22 the vulnerable adult or the premises, the

23 investigative entity m a y  seek a warrant from the

24 family court to enter and inspect and photograph

25 the premises and the condition of the vulnerable

26 adult. T he court shall issue a warrant upon a

27 showing of probable cause that the vulnerable adult

28 has been abused, neglected, or exploited or is at

29 risk of abuse, neglect, or exploitation.

30 (B) At any time during or subsequent to an

31 investigation where a vulnerable adult is at

32 substantial risk to be or has been abused,

33 neglected, or exploited and consent to provide

34 services cannot be obtained, the Department o f

35 Social Services may petition the family court for

36 an order to provide protective services. In those

37 cases requiring e m ergency protective services or

38 emergency removal of the vulnerable adult from the

39 place the adult is located or residing, the

40 department m a y  seek ex parte relief. The court m a y

41 expedite the ex parte proceeding to any extent

42 necessary to protect the vulnerable adult. The

43 family court may order ex parte that the vulnerable

44 adult be taken into emergency protective custody
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1 without the consent of the vulnerable adult or the

2 guardian or others exercising temporary or

3 permanent control over the vulnerable adult, if the

4 court determines there is probable cause to believe

5 that by reason of abuse or neglect there exists an

6 imminent danger to the vulnerable adult's life or

7 physical safety. The court also m a y  order

8 emergency services or other r elief as necessary to

9 protect the vulnerable adult.

10 (C) Within ten days following the filing of a

11 petition pursuant to this section the court must

12 appoint a guardian ad litem and an attorney for the

13 vulnerable adult; and within forty days of the

14 petition being filed the court shall hold a hearing

15 on the merits.

16 (D) Before the hearing on the merits the

17 Department of Social Services must conduct a

18 comprehensive evaluation of the vulnerable adult.

19 T h e  evaluation must include, but is not limited to:

20 (1) the v u l nerable adult's current address

21 and with whom the v u l n ' O l e  adult is residing;

22 (2) a list o f  all persons or agencies

23 currently providing services to the vulnerable

24 . adult and the nature of these services;

25 (3) a summary of services, if any, provided

26 to the vulnerable adult by the Department o f  Social

27 Services;

28 (4) if needed, a medical, psychological,

29 social, vocational, or educational evaluation;

30 (5) lecommendations for protective services

31 which would serve the best interests of the

32 vulnerable adult; however, when these services are

33 to be provided by another state agency, these

34 recommendations must be deve l o p e d  in consultation

35 with the other agency.

36 A  copy of the evaluation must be provided to the

37 court, the guardian ad litem, and the attorney at

38 least five working days before the hearing on the

39 merits. Reasonable expenses incurred for

40 evaluations required by this subsection must be 

'41 paid by the Department of Social Services which

42 mus t  seek reimbursement for these evaluations,

43 where possible.

44 (E) At the hearing on the merits, the court may
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1 order the d e p a r t m e n t  to provide protective services

2 if it finds that:

3 (1) the vulnerable ad»:lt is at substantial

4 risk of being or has been abused, neglected, or

5 exploited and the vulnerable adult is unable to

6 protect herself o r  himself; and

7 (2) p r o t ective services are necessary to

8 protect the vu l n e r a b l e  adult from the substantial

9 risk of or from abuse, neglect, or exploitation.

10 (F) Protective services ordered pursuant to this

11 section must be provided in the least restrictive

12 setting a v ailable and appropriate for the

I.', vulnerable adult and noninstitutional placement

14 must be used w h e n e v e r  possible. Subsequently, if

15 commitment to a treatment facility is required, the

16 Department of Social Services may initiate

17 commitment proceedings.

18 (G) Any interested person, on behalf of the

19 vulnerable adult, m a y  file a motion f or r e view o f

20 the court order issued pursuant to this section.

21 (H) Following a court order from the m e r i t s

22 hearing to p r o v i d e  protective services to a

23 vulnerable adult, the Department of Social

24 Services, at least every six months, must evaluate

25 the vulnerable adult and submit a written report to

26 the court, and any other parties required by the

27 court, regarding the vulnerable adult's need for

28 continued p r o t e c t i v e  services as defined in this

29 chapter.

30 (I) If the court determines that the vulnerable

31 adult is f i n a n cially capable of paying for services

32 ordered pursuant to this section, then payment by

33 or from the financial resources of the vulnerable

34 adult may be ordered.

35 (J) In an action for exploitation or in wh i c h

36 payment for pr o t e c t i v e  services is in issue, upon

37 its own motion o r  a motion of any party, the court

38 may order that t he vulnerable adult's financial

39 records be mad e  available on a certain day and time

40 for inspection by the parties.

41 (K) Expenses incurred by the Department of

42 Social Services on behalf of a vulnerable adult

43 that have not been reimbursed at the time of the

44 vulnerable a d u lt's death become a claim against the
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1 estate of the vulnerable adult.

2 (L) Payments for which a vulnerable adult is

3 responsible or for which the Department of Social

4 Services is to be reimbursed only include payments

5 to third parties and do not include personnel or

6 operating expenses of the Department of Social

7 Services.

8
9 Section 43-35-50. The privileged quality of

10 communication between husband and wife or between

11 a professional person and the person's patient or

12 client, except that between attorney and client or

13 priest and penitent, are abrogated and do not

14 constitute grounds for failing to report or for the

15 exclusion of evidence in any civil or criminal

16 proceeding resulting from a report made pursuant to

17 this chapter.

18

19 Section 43-35-55. (A) A  law enforcement

20 officer m a y  take a vulnerable adult in a

21 life-threatening situation into protective custody
22 if:

23 (1) there is probable cause to believe that

24 by reason of abuse, neglect, or exploitation there

25 exists an imminent danger to the vulnerable adult's

26 life or physical safety;

27 (2) the vulnerable adult or caregiver does

28 not consent to protective custody; and

29 (3) there is not time to apply for a court

30 order.

31 (B) When a law enforcement officer takes

32 protective custody of a vulnerable adult, the

33 officer must transport the vulnerable adult to a

34 place of safety which must not be a facility for

35 the detention of criminal offenders or of persons

36 accused o f  crimes. The Department of Social

37 Services has custody of the vulnerable adult

38 pending the family court hearing to determine if

39 there is probable cause for protective custody.

40 (C) A vulnerable adult who is taken into

41 protective custody by a law enforcement officer,

42 m ay not be considered to have been arrested.

43 (D) When a law enforcement officer takes

44 protective custody of a vulnerable adult under this
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1 section, the law enforcement officer must

2 immediately notify the county Department of Social

3 Services and the circuit solicitor of the county

4 where the vulnerable adult was situated at t!.e time

5 of being taken into protective custody. This

6 notification must be made in writing or orally by

7 telephone or otherwise and must include the

8 following information:

9 (1) the name of the vulnerable adult, if

10 known, or a physical description of the adult, if

11 the name is unknown;

12 (2) the address of the place from which the

13 vulnerable adult was removed by the officer;

14 (3) the name and the address, if known, o f

15 any person who was exercising • temporary or

16 permanent custody of or control over or who was the

17 caregiver of the vulnerable adult at the time the

18 adult was taken into protective custody;

19 (4) the address of the place to which the

20 vulnerable adult was transported by the officer;

21 (5) a description of the facts and

22 circumstances resulting in the officer taking the

23 vulnerable adult into protective custody.

24 (E) The solicitor is responsible for filing a

25 petition for protective custody within one business

26 day of receiving the notification required by

27 subsection (D).

28 (F) The family court shall hold a hearing to

29 determine w h e ther there is probable cause for the

30 protective custody within seventy-two hours of the

31 solicitor filing the petition, excluding Saturdays,

32 Sundays, and legal holidays.

33 (G) Upon receiving notification that a

34 vulnerable adult has been taken into protective

35 custody the Department of Social Services shall

36 commence an investigation. After the hearing

37 required by subsection (F), the department m ay

38 initiate or cause to be initiated a petition for

39 services pursuant to Section 43-35-45.

40

41 Section 43-35-60. Unless otherwise prohibited

42 by law, a state agency, an investigative entity,

43 and law enforcement m a y  share information related

44 to an investigation conducted as a result of a
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1 report made under this chapter. Information in

2 these investigative records must not be d isclosed

3 publicly.

4

5 Section 43-35-65. A facility as d e f i n e d  in

6 Section 43-35-10 shall prominently d i s p l a y  notices

7 stating the duties of its personnel u n d e r  this

8 chapter, the text of which must be provided by the

9 Division of O m budsman and Citizens Services, Office

10 o f  the Governor. The notices must also include the

11 addresses and telephone numbers of the O mbudsman

12 and local l aw enforcement.

13
14 Section 43-35-70. The investigative e n t i t y  may

15 report an incident of abuse, neglect, or

16 exploi t a t i o n  alleged against a health care

17 professional to the occupational licensing board by

18 w h o m  that person is licensed.

19

20 Section 43-35-75. (A) A  person who, a cting in

21 good faith, r e p orts pursuant to this c h a p t e r  or who

22 participates in an investigation or judicial

23 proceeding resulting from a report is immune from

24 civil and criminal liability which m ay otherwise

25 result by reason of this action. In a civil or

26 criminal proceeding good faith is a rebuttable

27 presumption.

28 (B) A person who, acting in good faith, makes a

29 report or w ho cooperates with' an investigation

30 c o nducted pursuant to this chapter has a cause of

31 action for compensatory damages against a person

32 w ho caused a detrimental change in the employment

33 status o f  the reporting or cooperating person.

34

35 Section 43-35-80. (A) Notwithstanding any

36 r e g u l a t o r y  o r  administrative penalty that m a y  be

37 assessed and in addition to a private civil cause

38 o f  action that m a y  be brought against a person or

39 facility based on an action or failure to act that

40 othe r w i s e  constitutes abuse, neglect, or

41 exploitation under this chapter, the Attorney

42 General, upon referral from the Division of

43 O m budsman and Citizens Services, O f f i c e  of the

44 Governor, m a y  bring an action against a person who
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1 fails through p a t t e r n  or practice to exercise

2 reasonable care in hiring, training, or supervising

3 facility personnel or in staffing or operating a

4 facility and this failure results in the commission

5 of abuse, neglect, exploitation, or any other crime

6 against a v u l n e r a b l e  adult in a facility.

7 (B) In g r a n t i n g  relief under this section, the

8 court m ay assess a civil fine of not less than ten

9 thousand d o l l a r s  or order injunctive relief, or

10 both, and m a y  o r d e r  other relief as the court

11 considers appropriate.

12 (C) Nothing in this section m ay be construed to

13 create a p r i v a t e  cause of action against one who

14 fails through p a t t e r n  or practice to exercise

15 reasonable care as provided for in subsection (A). 

15 (D) For the purposes of this section 'person7

17 means any natural person, corporation, joint

18 venture, p a rtnership, unincorporated association,

19 governmental entity, or other business entity.

20 (E) To the e x t e n t  fines collected pursuant to

21 this section e x c e e d  the cost of litigation, these

22 fines mu s t  be credi t e d  to the South Carolina

23 Department of Social Services Adult Protective

24 Services E m e r g e n c y  Fund and may be carried forward

25 from one fiscal y e a r  to the next.

26

27 Section 4 3-35-85. (A) A person required to

28 report under t h i s  chapter and who knowingly and

29 w i l f u l l y  fails to do so is guilty of a misdemeanor

30 and, upon c onviction, must be fined not more than

31 five thousand d o l l a r s  or imprisoned not more than

32 five years.

33 (B) A  person w h o  knowingly and wilfully abuses

34 a v u l nerable ad u l t  is guilty of a felony and, upon

35 conviction, m u s t  be imprisoned not more than ten

36 years.

37 (C) A person w h o  knowingly and wilfully neglects

38 a v u l n erable a d u l t  is guilty of a felony and, upon

39 conviction, m u s t  be imprisoned not more than ten

40 years.

41 (D) A  person w h o  knowingly and wilfully exploits

42 a vu l n e r a b l e  ad u l t  is guilty of a felony and, upon

43 conviction, m u s t  be fined not more than five

44 thousand d o l l a r s  or imprisoned not more than ten
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1 years, or both, and may be required by the court to

2 make restitution.

3 (E) A person who threatens, intimidates, or

4 attempts to intimidate a vul n e r a b l e  adult subject

5 of a report, a witness, or any other person

6 cooperating wit h  an investigation conducted

7 pursuant to this chapter is g u i l t y  o f  a misdemeanor

8 and, upon conviction, must be fined not more than

9 five thousand dollars or imprisoned for not more

10 than five years.

11 (F) A  p erson who w i l f u l l y  and knowingly

12 obstructs or in any way impedes an investigation

13 conducted pursuant to this chapter, upon

14 conviction, is guilty of a m i s d e m e a n o r  and must be

15 fined not mor e  than five thousand dollars or

16 imprisoned for not more than five years.
17

18 Section 43-35-90. This article is not intended

19 to affect in any way the authority o f  any agency to

20 act under st a t e  or federal law..
21 
22
23 Article 3

24

25 Adult Protection Coordinating Council
26

27 Section 43-35-310. (A) There is created the

28 Adult Protection Coordinating Council under the

29 auspices of the State Health and Human Services

30 Finance Commission and is c o mprised of:

31 (1) one m ember from the institutional care

32 service provision system or a family member of a

33 consumer of that system and one m ember from the

34 home and community-based service provision system

35 or a family m e m b e r  of a cons u m e r  of that system,

36 both o f  wh o m  m u s t  be appointed by the Governor for

37 terms of two years; and

38 (2) these members who shall serve ex officio:

39 (a) Atto r n e y  General or a designee;

40 (b) Board of Examiners for Nursing Home

-41 Administrators and Community Residential Care

42 Facility Administrators, Executive Director or a

43 designee;

44 (c) State Board o f  Nursing for South



1 Carolina, Executive Director or a designee;

2 (d) Commission on Aging, Executive Director
3 or a designee;

4 (e) Criminal Justice Academy, Executive

5 Director or a designee;

6 (f) South Carolina Department of Health and

7 Environmental Control, Commissioner or a designee;

8 (g) State Department of Mental Health,

9 Commissioner or a designee;

10 (h) South Carolina Department of Mental

11 Retardation, Commissioner or a designee;

12 (i) State Department of Social Services,

13 Commissioner or a designee;

14 (j) Health and Human Services Finance

15 Commission, Executive Director or a designee;

16 (k) Joint Legislative Committee on Aging,

17 Chair or a designee;

18 (1) Police Chiefs' Association, President

19 o r  a designee;

20 (m) Prosecution Coordination Commission,

21 Executive Director or a designee;

22 (n) South Carolina Protection and Advocacy

23 System for the Handicapped, Inc., Executive
24 Director or a designee;

25 (o) South Carolina Sheriff's Association,

26 Executive Director or a designee;

27 (p) South Carolina Law Enforcement

28 Division, Chief or a designee;

29 (q) State Ombudsman of the Office of the

30 Governor or a designee.

31 (B) Vacancies on the council must be filled in

32 the same m anner as the initial appointment.

33

34 Section 44-35-320. T h e  A d u l t  P r o t e c t i o n

35 Coordinating Council shall coordinate the planning

36 and implementation efforts of the entities involved

37 in the adult protection system. Members shall

38 facilitate problem resolution and develop action

39 plans to overcome problems identified within the 

•40 system. The council shall develop methods of

41 addressing the ongoing needs of vulnerable adults,

42 including increasing public awareness of adult

43 abuse, neglect, and exploitation. The council

44 shall remain abreast of new trends in adult
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1 protection from national clearinghouses and other

2 appropriate entities. The Adult Protection

3 Coordinating Council has no authority to direct or

4 require implementing action from any member or
5 entity.

6
7 Section 44-35-330. (A) Duties of the council
8 are to:

9 (1) provide oversight in adult protection

10 and to recommend changes in the system;

11 (2) identify and promote training on

12 critical issues in adult protection;

13 (3) facilitate arrangements for continuing

14 education seminars and credits, when appropriate;

15 (4) coordinate agency training when

16 possible to avoid duplication;

17 (5) coordinate data collection and conduct

18 analyses including periodic monitoring and

19 evaluation of the incidence and prevalence of adult

20 abuse, neglect, and exploitation;

21 (6) d e termine and target problem areas for

22 training based on the analysis of the data;

23 (7) promote resource development;

24 (8) assist with problem resolution and

25 facilitate interagency coordination of efforts;

26 (9) promote and enhance public awareness;

27 (10) promote prevention and intervention

28 activities to e nsure quality of care for vulnerable

29 adults and their families;

30 (11) provide technical assistance for

31 developing memoranda of agreement among involved

32 entities;

33 (12) promote coordination and communication

34 among groups and associations which may be affected

35 by the Adult Protection Coordinating Council's

36 actions through the use of memoranda of agreement.

37 (B) Duties o f  the council are subject to the

38 appropriation of funding and allocation of

39 personnel sufficient to carry out the functions of

40 the council.

41

42 Section 44-35-340. The chair of the council must.

43 be elected by a majo r i t y  of the council membership

44 for one two-year term. Other officers may be

[7] 17



1 elected as needed in the same m a n n e r  as the chair.

2 A majority of the membership o f  the council

3 constitutes a quorum for official business to be

4 conducted.

5

6 Section 44-35-350. Meetings of the council must

7 be held at least quarterly at the call of the chair

8 or m a y  be called by a petition of two-thirds of the

9 council membership."

10
11 SECTION 2. Paragraph 8 o f  S e c t i o n  8-17-340 of 

1'2 the 1976 Code is amended to read:
13

14 "The committee may sustain, reject, or modify a

15 grievance hearing decision o f  an agency^, except-

16 t h a t  However, in cases involving actual or

17 threatened mental— or- phys-ical a b u s e , neglect, or

18 exploitation as defined in Section 43-35-10 of a

19 p a t i e n t , client, or inmate by an employee, the

20 agency's decision c-ha-14 mus t  be given greater

21 deference and may not be altered o r  overruled by

22 the committee, unless the grievant establishes
23 that:

24 (1) the agency's f-i-ndi-ng-s— e#— facts— are- not

25 sustained— by— the— commit-tee finding that the

26 grievant abused, neglected, or exploited or

27 threatened to abuse, neglect, or exploit a patient.

28 client, or inmate is clearly e r roneous in view of

29 reliable, probative, and substantial evidence^-or:

30 (2) the— c-omml-t-tce— f-tnds— t h a t  the agency's

31 disciplinary action was not w i t h i n  its established

32 personnel policies, procedures, and regulations-?
33 e fi

34 3 (3) t he— committee- -finds that the agency's

35 action was arbitrary or and capricious."

36

37 SECTION 3. The felonies added by Section 1 of

38 this act must be added to the list o f  felonies in

39 Section 16-1-10 of the 1976 Code.

40

41 SECTION 4. Section 23-1-220 and Chapters 29 and

42 30, Title 43, Code of Laws o f  South Carolina, 1976,

43 are repealed.

44
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PUBLIC POLICY INSTITUTE

FACT SHEET
ELDER ABUSE AND NEGLECT

Types of Elder Abuse

Although the term "elder abuse" is commonly thought to mean acts of physical violence against
older persons, it encompasses many different forms of dangerous behavior. Common forms of
elder abuse and neglect are:

• Physical abuse - the intentional use of physical force causing pain or bodily harm.

• Psychological abuse - the intentional infliction of mental anguish by threat, intimidation, 
humiliation, or other abusive conduct.

• Financial exploitation - the conversion 
or unauthorized use of an elderly 
person’s money, property, or other 
resources.

• Caregiver neglect - a caregiver’s 
intentional or unintentional failure to 
fulfill a caregiving obligation needed to 
maintain an elderly person’s well-being.

• Self-neglect - an older person’s failure to 
provide himself or herself with the 
necessities of life, such as food, clothing, 
shelter, adequate medication, and 
reasonable financial management.

Prevalence of Elder Abuse

Each year, an estimated 1 to 2 million Americans are victims of elder abuse or neglect in domestic 
settings. Self-neglect comprises an estimated 40 to 50 percent of the cases reported to states’ 
adult protective services (APS) units. Repeat elder abuse cases constitute nearly 20 percent of 
the reported instances of elder abuse and neglect.

A 1988 survey of nearly 600 nursing home staff suggests that elder abuse is a fact of institutional 
life: 40 percent of those surveyed admitted to personally committing at least one psychologically 
abusive act in the preceding year; 10 percent admitted to physically abusing patients.

Insufficient data, due in part to variations in the definition of elder abuse and neglect by states, 
may underestimate the prevalence of the problem.
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Characteristics of Victims and Abusers

• The U.S. H ouse of Representatives Select 
C om m ittee on Aging reports that the most 
likely victims of elder abuse include: women; 
persons age 75 or older; and individuals who 
are  isolated and dependent on others for 
care and protection.

• M ore than two-thirds of elder abuse 
perpetra to rs are family members, most often 
an adult child or spouse.

A ddressing the Problem  of E lder Abuse

A  variety of federal and state laws and
program s seek to detect, prevent, or remedy elder abuse:

• The criminal justice system enables victims to press criminal charges against their abusers. 
D om estic violence laws enable victims to obtain from the court protection orders compelling 
the abuser to leave the home.

• S tate  long-term care ombudsman programs investigate and resolve complaints m ade by or on 
behalf o f long-term care facilities’ residents. Federal nursing hom e law guarantees residents’ 
rights, including freedom from physical and m ental abuse, right to privacy, freedom  from 
discrimination based on source o f payment, prohibition against involuntary transfer or 
discharge, freedom  from chemical or physical restraints imposed for discipline or for 
convenience, and control o f and protection for personal funds. In 38 states, M edicaid Fraud 
C ontrol U nits investigate and prosecute cases of patient abuse and neglect in long-term  care 
facilities that receive Medicaid funds.

• S tate  adult protective services programs receive and investigate reports of elder abuse and 
provide social and health services. The O lder Am ericans Act provides eligible individuals with 
in-hom e supportive services and legal assistance, and earm arks funds for state  program s to 
prevent abuse, neglect, and exploitation of the vulnerable elderly.

In spite o f these laws and programs, elder abuse continues to increase. The D epartm ent of
H ealth  and H um an Services’ Task Force on E lder Abuse found these existing program s to have
many limitations:

• insufficient data and research about and lack of uniform definition o f elder abuse;

• lack of coordination and follow-through among agencies responsible for reporting, investigating, 
and developing policy to address elder abuse;

• little public knowledge about the extent and causes of elder abuse;

• inadequate resources to enforce statutes and to carry out services.

For more information, contact Elizabeth Clcmmer at AARP’s Public Pol'cy Institute. FS22-1/93.
Copyright °  1993. American Association of Retired Persons. Reprinting with permission only.

Source: An Exploratory Study of Adult Protective Services Programs’ Repeal Elder Abuse Clients, by Marsha Simon, October 1992.
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ELDER ABUSE: 
THE NATIONAL PERSPECTIVE

WHAT IS ELDER ABUSE?
Multiple definitions o f abuse exist and vary from state to state. Below are some definitions 
from the federal level found in the Older Americans Act of 1992.

Elder Abuse - defined as abuse of an older individual. 42 U .S.C .A . § 3002(24) (Supp. 
1993).

Abuse - means the willful:
a) infliction of injury, unreasonable confinement, intimidation, or cruel punishment 
with resulting physical harm, pain, or mental anguish:

OR b) deprivation by a person, including a caregiver, of goods or services that are
necessaiy to avoid physical harm, mental anguish, or mental illness. 42 U .S.C .A . 
§ 3002(13) (Supp. 1993).

Older individual - defined as a person who is 60 years of age or older. 42 U .S.C .A .
§ 3002(38) (Supp. 1993).

Neglect - defined as:
a) the failure to provide for ones self the goods or services that are necessary to 
avoid physical harm, mental anguish, or mental illness (self-neglect):

OR b) the failure of a caregiver to provide goods or services.
42 U .S.C .A . § 3002(37) (Supp. 1993).

Exploitation - means the illegal or improper act or process of an individual, including a 
caregiver, using the resources of an older individual for monetary or personal benefit, 
profit or gain. 42 U.S.C.A. § 3002(26) (Supp. 1993V

ELDER ABUSE STATISTICS
W ho are the abused? Abused elders are spouses, parents, aunts/uncles, brothers/sisters, or 
any other relative, residents/clients, employers - from any and all walks o f life. Some 
studies have shown white females are the most at risk, although such studies really are 
inconclusive.



Several studies estimate that as many as five percent of the nation's elderly may be victims 
of moderate to severe abuse. Nearly one out of every twenty or 1.5 million eiders are 
victims of domestic and institutional abuse every year. [Source: House Select Committee on 
Aging, Elder Abuse: .H Decade o f Shame and Inaction. 1990.]

The National Aging Resource Center on Elder Abuse estimates that in 1988. there were 2 
million reportable cases of domestic elder abuse. [Source: Tatara. Toshio Elder Abuse in the 
United States: An Issue Paper. NARCEA. 1990.] Researches estimate that only one out of 
fourteen cases is actually reported. [Source: The National Eldercare INstitute on Elder Abuse 
and State Long-Term Care Ombudsman.]

Who are the  abusers? Although abusers come from as varied backgrounds as the abused, 
perpetrators were most likely to be adult children, with other relatives and spouses coming in 
close behind. Despite efforts to portray the victim as the dependent person in the 
relationship, it is often the abuser who is the most dependent, especially in domestic abuse 
situations.

It is apparent that both the incidence and prevalence of abuse is increasing. Studies show the 
rise in the occurrence of abuse but are unable to adequately portray the numbers. The 
abused and the abusers can not be ascertained by set difinitions. Elder abuse remains a 
hidden phenomenon. (

Theoretical Causes of Abuse

A. Caregiver Stress: The increased frustration and stress of caring for a parent, relative 
or resident may lead to abuse. This is particularly true when the caregiver is not 
prepared or lacking the needed resources to care for the elder.

B. Impairment o f the Elder. Studies have shown a correlation between the type of 
impairment and extent of dependency upon the incidence of abuse. The more dependent 
and impaired an individual is, the more likely s/he is a victim of abuse.

C. Pattern o f  Family Violence: In some families, violence is a learned behavior and is 
transmitted from one family member to the next. When violence is learned, it becomes 
the normal and inherent response to any conflict, tension or stress.

D. Personal Problems o f  the Caregiver: Studies show abusers tend to have more 
personal problems than non-abusers. Problems include: mental and physical disorders, 
alcohol and/or drug addiction, and financial difficulty.



ISSUES SURROUNDING ELDER ABUSE LAWS
When elder abuse entered the public eye in the late 1970’s, public outcry demanded that 
states react quickly to the problem. States responded by creating legislation modeled after 
the other "big" abuse problems - child and spousal abuse. After more than a decade of this 
"copycat" legal response, critics raise several questions as to whether legislation has been a 
positive response to the elder abuse phenomenon. What follows is a list of some of these 
critics concerns, and why they might be important to advocates dealing with elder abuse 
situations.

CONCERNS ABOUT THE CONNECTION WITH CHILD ABUSE 
LAWS
•  Unlike child abuse, incidence of elder abuse are difficult to investigate. Many times, 

the older adult has limited social interaction. In the worst cases of abuse, the only 
contact the abused might have with the outside world is the abuser.

o Elder abuse is also much more difficult to detect than child abuse. The same injury that
would cause suspicion in a child might be attributable to infirmities of age in an adult.

•  Each state has a different definition of elder abuse. Some states may recognize self­
neglect as a form as abuse, while another state does not.

•  The legal response to child abuse is oriented to a situation that involves clear cut
victims, accusers, offender beha\ior. and usually willing and cooperative witnesses. 
Unfortunately, with unclear definitions of abuse and abusers, elder abuse cannot fit into 
the "clear cut" case scenarios. [Source: Formby, W .A., "Should Elder Abuse Be 
Decriminalized? A Justice System Perspective," 4(4) Journal of Elder Abuse and 
Neglect 121 (1992).]

o Who does the advocate represent? Suppose an aunt and nephew enter your office and 
the nephew states he is seeking durable power o f attorney over his aunt’s substantial 
estate. W ho is y o u r client? This question is perhaps the most complicating of all 
issues, especially when the older adult is potentially incompetent.

•  The intention o f elder abuse laws, especially mandatory reporting laws, has been to 
assure assistance to defenseless victims. The assumption is that all elderly are not able 
to choose for themselves or are incompetent. On the contrary, most elders are 
independent and financially secure. [Source: Shapiro, J ., "The Elderly Are Not 
Children: So How Come Abuse Laws Treat Them That Way," U.S. News and World 
Report, p. 26, January 13, 1992.]



•  The assumption that elders (like children) are dependent upon their abusers is often 
wrong. In fact, usually the abuser is most dependent on the abused. Similarly, the 
elder may be both a victim of abuse, and an abuser. Some of the violence and abuse 
between elders and caretakers is mutual, especially when there has been an history o f 
family violence. [Source: Utech, M. & Garrett, R. ’ Elder and Child Abuse:
Conceptual and Perceptual Parallels", 7 Journal of Interpersonal Violence 418, (1992).]

•  Most elder abuse laws that are based on child abuse focus on the physical aspects o f 
abuse. Studies show, however, that the elderly are more prone to be victims of 
financial abuse. [Source: Shapiro, J ., "The Elderly Are Not Children: So How Come 
Abuse Laws Treat Them That Way," U.S. News and World Report, p. 26, January 13, 
1992.]

MANDATORY REPORTING CONCERNS
•  Will reporting suspected abuse or neglect really promote the older adult’s welfare if the 

only realistic remedy is placement in a nursing home - when the adult wished to avoid
this from the start? x

( ^
3

•  M andatory reporting laws require abuse to be reported by certain professionals and ' -
others close to older adults. But should abuse be reported over the objection o f a
competent older adult?

•  At what point is suspicion reasonable such that mandatory reporting requirements and 
accompanying provisions providing immunity against defamation claims come into 
operation?

•  When a state requires mandatory reporting, at what time does a professional (doctor, 
dentist, etc.) violate the doctor-patient confidentiality and report suspected abuse.

•  Studies show that agencies that work most with elder abuse feel the most important
thing for maximizing reports c f  elder abuse would be to increase public and professional 
awareness. Reporting laws were not considered particularly effective in preventing or 
treating abuse. (In-home services were noted by those surveyed a the most effective 
factor in preventing and treating elder abuse.) [Source: General Accounting Office 
Report, "Elder Abuse: Effectiveness o f Reporting Laws and Other Factors," April 
1991.]

•  Physicians have a lower reporting rate for elder abuse than for child abuse. Reasons for 
the lower rate include:

physicians are uninformed about the existence of the state’s mandatory reporting 
laws;



physicians and other health care professionals are skeptical about the effectiveness 
of existing reporting laws to ensure the anonymity of the report and the reporter’s 
legal immunity form prosecution for reporting;

a belief in patient - client confidentiality;

a fear of lengthy court appearances; and

a belief that the victim will deny the charges anyway. [Source: Tatara, T.
National Aging Resource Center on Elder Abuse (NARCEA), "Elder Abuse in the 
United States: An Issue Paper. " 1990.]

•  Punishments/penalties for not reporting abuse are rarely enforced.

CONCERNS ABOUT THE CONNECTION TO DOMESTIC/SPOUSAL 
ABUSE LAWS

•  Some state laws require that the abused file a separation order or divorce decree before 
any action is taken against the abuser. In most instances the abused spouse is unwilling 
to take such a drastic measure.

•  Services for spousal abuse victims are not usually geared to the elderly (i.e. battered 
women shelters are targeted to younger women with children).

•  Definitions of domestic abuse tend to be limited to incidence of direct physical and 
psychological abuse, whereas elder abuse encompasses a variety of types and definitions 
o f abuse.

GENERAL IMPLEMENTATION CONCERNS
•  States are reluctant to strengthen reporting systems or outreach because of a fear that 

APS agencies may be flooded with probable cases. [Source: Thobaben, "State 
Elder/Adult Abuse and Protection Laws," in Filinson and Ingman (ed s .) . Eld t  Abuse: 
Practice and Policy. P. 148.]

•  States lack elder abuse prevention programs. Many times this is because states lack any 
funding to prepare such preventative measures.

•  There is a lack of coordination between state agencies that deal with elder abuse. Given 
that agencies each play diverse roles in the detection, prevention, and protection o f elder 
abuse victims, without agency coordination the victims of abuse are not getting the 
services that they need.



THE LEGAL RESPONSE 
TO ELDER ABUSE

Since the late 1970’s there has been little coordinated Federal response to elder abuse. States 
have been left to their own devices to deal with the various aspects of the problem. Check 
with authorities in your state to receive appropriate response alternatives.

I. LEGAL METHODS TO PROTECT ABUSED OR AT-RISK ELDERS
A. Adult Protective Services (APS)

1. Most states have Adult Protective Services laws which:

a) receive reports of abuse and/or neglect.

b) investigate suspected abuse and/or neglect.

c) provide protective services to the consenring older adult, and

t d) intervene on behalf of incompetent persons (without consent) wi>b are. 
being abuseed, neglected or exploited.

NOTE: Although APS allows advocates to protect those who are unwilling to receive 
assistance, it is important to remember that every competent individual has the right to 
make their own decisions, even if it is a bad decision.

B. Mandatory Reporting Laws

1. As o f November o f 1990, 42 states and the District of Columbia had 
mandatory reporting laws in which doctors, nurses, social workers, and other 
persons designated by the state are legally required to report suspected abuse 
cases. [Source: GAO Report. Elder Abuse: Effectiveness o f  Reporting Lows 
and Other Factors. April. 1991.]

2. The remaining slates (Colorado. Illinois. New Jersey, New York, North 
Dakota. Pennsylvania. South Dakota, and Wisconsin) have voluntary reporting 
laws.



C. Guardianship and Conseivatorship (Check state law for the difference between the 
two)

1. A highly intrusive measure in which another is given the right to make 
decisions for. and act on behalf of the elder adult.

2. Procedural considerations:

a) usuaily. a petition is filed with probate court in the county where the 
individual resides or has property.

b) usually, there are very few limitations on who can file the petition for 
guardianship/conservatorship.

c) proposed ward’s rights:
•  notice must be given to the proposed ward in all states
•  some states require the w ard’s presence at the hearing
•  all states recognize the ward’s right to counsel, but few provide 

counsel
•  most states require appointment of a disinterested person to 

investigate alleged facts and to report to the court

d) guardians are supposed to be monitored by the court to protect from 
further abuse, etc.

3. Substantive considerations:

a) Most states have a two prong test for incompetency:

1) the individual has an underlying physical or mental conditions, and

2) as a result, the individual can no longer care for self.

b) Some states have adopted functional tests o f incapacity in which an 
individual is impaired if s/he lacks sufficient understanding or capacity to 
make or communicate responsible decisions concerning his/her person, 
or property will be dissipated or wasted unless proper management is 
provided.

NOTE: Guardianship/conservatorship is an extremely inhibiting method of 
protection, it is always wise to consider the least restrictive alternative of assisting 
the older adult.

ADVOCACY TIP: A good question for advocates to ask when considering guardianship as an
alternative for older adults is: "Would guardianship be the alternative of choice if this 
person were 30 years old instead of 90 years old?"



n .  LEG A L M E T H O D S FO R  PREV E N TIN G  T H E  A BU SE O F ELDERS

A. Pre-incapacity Planning

1. Joint Property Arrangements: When two or more persons have co-ownership 
over an asset. This is beneficial when the elder adult is capable but unable to 
go to the bank. etc.

NOTE: Drawbacks include a potential for misappropriation of funds by a 
dishonest co-owner.

2. Power o f  Attorney:

a) G eneral Power of A ttorney: An older adult appoints a person (agent) to 
act on his/her behalf. A regular Power of Attorney terminates if the 
older adult becomes incapacitated.

b) D urable Power of A ttorney: The agent is authorized to act in the older 
adult’s behalf before and after incapacity.

c) Springing D urable Power of A ttorney: The authority to act as agent or 
attorney-in-fact is not activated until the older adult becomes 
incapacitated.

d) H ealth  C are D urable Power of A ttorney: Allows the agent to make 
only health care decisions for the older adult before and after the elder is 
incapacitated.

e) D isadvantages of Powers of A ttorney:

1) Potential of abuse by the agent. As a fiduciary, however, the agent 
can be sued for mismanagement (see Section III: Prosecution).

2) Agents are not under court supervision.

3) Some banks may not recognize Durable Powers of Attorney, even 
with proper forms and identification, unless the principal had signed 
the form the bank uses to designate an agent or attorney-in-fact.

3. Tntsis

a) Defined: Property is transferred by one person for the benefit of 
him/herself or another party and is administered or managed by a third 
party.

b) A revocable inter vivos trust becomes operative during the grantor’s



lifetime and can be fixed to "spring" at grantor’s incapacity.

c) One disadvantage with traditional trusts is the large legal fee required to 
establish the trust. The recent Uniform Custodial Trust Act, however, 
allows low and middle-im.ome individuals to set up trusts through a 
simple statement noting the trust was established under the provisions of 
the act.

Money Management Devices
Designed to assist those who have difficulty handling routine financial 
matters. These methods have several advantages including: low risk o f 
financial abuse: allowing the older adult as much control and autonomy over 
finances: and the establishment o f these methods is easy and inexpensive.

a) Direct Deposit: benefit payments and other money is deposited directly 
into the older adult’s bank account.

b) Automatic Banking/Bill paying services: some banks or professional 
bill paying services will pay a customer’s bills automatically.

c) Utility late paym ent backup reporting: some utility companies will 
notify a designated third party when an older adult’s services are in 
danger of being cut off due to past due bills.

Representative Fayeeship

a) Individuals are appointed by the agency to receive Federal benefit checks 
o'n behalf of recipients who are unable to manage their benefits. The 
authority given to the representative payee extends only to the benefit.

1) A payee can be a friend, relative or stranger.

2) Recent legislation now requires the Social Security Administration
(and only the Social Security Administration) to investigate payees, 
but only after their appointment. 42 U .S.C . § 405(j)(2) (Supp. 
1990).

b) Disadvantages of a representative payee:

1) The payee is not monitored by the agency or the courts.

2) Agencies have no remedies for persons financially abused by a
payee.



1. The outside assistance provided by Community Based Service: home health, 
volunteer programs, meals-0 11-wheels. etc.) can be helpful tooi. in preventing 
abuse.

Community Based Setrices

2. Funds for such services may be provided through Medicare, Medicaid, SSI, 
etc. (Check eligibility requirements for all). States are also required to 
provide in-home services with a portion of allotted money form the Older 
Americans Act (Title III) funds. 42 U .S.C. 3026(a)(2)(B).

Social Service Block Grants (SSBG) may also provide some support for in-home 
care. States allocate these funds at their discretion, and usually little money is 
available for community based care programs.

LEGAL METHODS FOR THE PROSECUTION OF ALLEGED 
ABUSERS
Possible Civil Actions

1. Assault and Battery - for cases of physical abuse.

2. False Imprisonm ent - an alternative for use of excessive restraints.

3. Negligence/M alpractice Action - mismanagement of funds, care, etc.

4. In junction/T em porary  or Perm anent Restraining O rder

5. Restitution

Advantages o f  Civil Actions

1. Removal of the abuser from the victim 's presence creates a safer 
environment.

2. It may assist the abuser in getting counseling or assistance. 

Disadvantages o f Civil Actions

1. In some states, these remedies are available to abused spouses only. 
Furthermore, other states limit protective orders to those who have filed 
separation agreements or divorce petitions.



2. In many states, only the victim may file for protective-tvpe orders. If the 
older adult fears provoking more abuse, alienating the family, or isolation, 
s/he will not file for protection.

3. Any award of damages afreets benefit payments. Some states, however, have 
adopted laws which disallow counting damage awards as income or resources.

4. The victim may die before the civil case comes to court. In some states then 
the ton action would die too. Even if the case did not terminate at the death 
o f the victim, many juries are unwilling to award damages to family 
members.

5. Statute o f limitations - if the appropriate time limit has passed, the civil case 
now becomes a contract dispute between the abused and the caregiver, and 
any abuse is considered merely a breach of contract.

6. An abusive caregiver is better than no caregiver. This is especially true when 
supponive services are difficult to identify. For many older adults, they see 
the only alternative to abuse as institutionalization.

C. Possible Ciiminal Actions

1. A ssault/B attery/R eckless Endangerm ent - for cases of physical abuse.

• 2. B urg lary /E xtortion  - for cases of financial abuse

3. Special provisions for crimes against elders - Some states have passed
provisions which enhance the penalty for crimes committed against the 
elderly, or impose penalties for abusive actions taken by caregivers and 
institutions.

D. Advantages to Criminal Prosecution

1. Pressing charges may assist the abuser to get court mandated counseling or 
assistance.

2. Removal of the abuser from the victim’s presence creates a safer 
environment.

3. It may serve as a deterrent to future abuse if the abuser realizes s/he may be 
criminally liable for his/her actions.



E. Disadvantages to Criminal Prosecution

1. The eider refuses to press charges because s/he fears retaliation.

2. Even after initially pressing charges, the older adult may change his/her mind 
and drop all charges.

3. The elder does not wish to "cause trouble" for the abuser, especially when the 
abuser is family.

4. The older adult may oe too ashamed or embarrassed to admit his/her family 
member is abusive.

5. The physical and emotional strain of filing a complaint may be too 
intimidating to the older adult.

6. In some cases, the older adults wants only rehabilitation for the abuser and 
when it becomes apparent that the abuser may spend some time in jail, the 
victim will drop the charges.

IV. INSTITUTIONAL ABUSE
A. State Long-Term Care Ombudsman Programs:

a) In cases of elder abuse, a state ombudsman might investigate and 
resolves any complaints made by or on behalf o f residents of long-term 
care facilities, including complaints of abuse.

b) Ombudsman programs vary from state to state, but usually the State Unit 
on Aging or the Department on Aging houses the state-wide ombudsman 
program.

B. Nursing Home Laws:

a) Omnibus Budget Reconciliation Act (OBRA)

1) Implemented a resident bill of rights which protects those adults in 
institutions. Among one of the rights is the right to be free of 
physical, psychological, or sexurl abuse or punishment. 42 C .F.R . 
4S3.10(e) (1992).

2) Developed stricter nursing aide training and evaluation 
requirements. States are required to establish a registry of adies 
who have satistacorily finished the training and information abot



aides involved in incidences of resident abuse, neglect, or
misappropriation o f resident funds. 42 U.S.C. § 1395i-3(b)(5); 42
U.S.C. § 1396r(b)(5),

3) Required more professional nursing staff,

4) Made significant changes in the survey and certification process.
42 U .S.C . 1395i-3(g); 42 U.S.C. 1396r(g). The law now requires 
a multidisciplinary team to survey, in depth private interviews with 
residents, private discussions with the resident council, and 
interviews with family members.

5) The facility must furnish a written description o f legal rights which 
includes a statement that the resident may file a complaint with the 
state survey and certificationagency concerning resident abuse, 
neglect, and misappropriation of resident property in the facility.
42 C .F.R . 483.10.

6) Facilities are required :

a) to implement written policies and procedures that prohibit 
mistreatment, neglect or abuse o f residents;

b) to not employ persons concivted of abusing, neglecting or 
mistreating individuals;

c) to ensure that violations are reported to the administrator or 
other officials in accordanve with state law through established 
procedures;

d) to have evidence that alleged violations are investigated; and

e) to report the results of investigations to the. administrator or 
other officials. 42 C .F.R . 483.13.

Medicaid Fraud Control Units (MFCU)

a) M FCU’s are law enforcement units authorized by federal law to 
investigate and prosecute cases of neglect and abuse of individuals in 
facilities that receive Medicaid funds. 42 US.C. 1396b(q)(4).

b) The state MFCU is composed of attorneys, auditors and investigators 
managed by a unit director, typically an Assistant Attorney General.

c) Any person or entity convicted of program-related abuse or neglect are 
excluded from a number of government health p rr_ rams, including



Medicaid. Medicare, and Block Grant Programs. See Summit Health 
Ltd.. aba Marina Convalescent Hospital v. The Inspector General. HHS 
Departmental Appeals Board. Appellate Dev.: June 29. 1990.



by Rosalie S. Wolf

he International Year o f  the Family provides a 
fitting context in which to discuss one of 
the darker sides o f  family life: the phe­
nomenon that has come to be known as 
elder abuse. First described in British sci­
entific journals as “granny bashing” and
introduced in the U.S. as “parent batter­
ing," it has moved into the political arena

alongside child and spouse abuse. The 1993 launching 
o f  Action on Elder Abuse in the United Kingdom, the
publication o f  a position paper on elder abuse by the
Canadian parliament, and the establishment o f  a 
National Center on Elder Abuse in Washington, D.C. 
attest to its legitimacy as a pervasive social problem.

Disclosures that older persons are being abused, ne­
glected and exploited by family members and others in 
whom they have placed their trust have prompted sci­
entific and governmental activity throughout the 
world. The revelations from Britain and the U.S. in the 
1970s were followed in the 1980s by studies from 
Canada, Norway, Sweden, Hong Kong, and Australia, 
and in the 1990s by a report o f  the Council o f  
Europe’s Study Group on Violence Against Elderly 
People in which 22 European countries participated. 
Although the existence o f  the problem is now well

documented, data on its incidence and prevalence have 
not been easily obtainable, nor its causes fully under­
stood or interventions evaluated.

Scope of the Problem
In 1985 and 1986, a research team in the U.S.. using a 
method validated in rwo national family-violence sur­
veys, interviewed over 2 ,000 elders living in the met­
ropolitan Boston area by telephone or in person.1 They 
found that 3.2% had experienced physical abuse, ver­
bal aggression, a n d /o r  neglect since reaching age 65. 
Spouse abuse was twice as prevalent as abuse by adul t 
children, the proportion o f  victims was roughly equal­
ly divided between males and females, and economic 
status and age were not related to the risk o f  abuse.

The Boston survey questionnaire with financial 
abuse added was repeated on a national representative 
sample o f  non institutionalized Canadian elders.2 Four 
percent of  those able to respond to a telephone call 
had experienced one or more forms o f  mistreatment. 
Again, the rates for men and women were about equal, 
but financial abuse was more prevalent than physical or 
verbal aggression, or neglect. Another variation o f  the 
Boston and Canadian studies was utilized by a British 
group.3 Recognizing some o f  the difficulties in carry­
ing out the investigation in their particular part o f  

l o n d o n  (few telephones, multi-ethnic population), re­
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searcher had several o f  the Boston survey questions 
added to the national annual Omnibus -Survey. Based 
on a representative sample o f  2 ,0 0 0  adults, o f  whom 
593 were 65-plus, the findings showed that nationally 
5% o f  the elders reported having been recently verbal­
ly abused by a close family member o f  relative; 2% 
physically abused; and 2% financially exploited.

In a small, semi-industrialized town in Finland, re­
searchers used postal questionnaires, interviews, and 
clinical examinations to determine the rate o f  physical, 
psychological, and sexual abuse; neglect; and economic 
exploitation experienced by the elderly population 
after the age o f  retirement.4 They found 5.4% preva­
lence rate o f  abuse in family settings by relatives: 2.5% 
for men and 7% for women.

If  financial exploitation is added to the prevalence 
rate for elder abuse in the Boston area, it is estimated 
that the percentage in the U.S. would be closer to the 
5% reported in the other countries. Still, these num­
bers must be considered minimum figures given the 
secrecy, denial, and guilt associated with this problem 
and the omission o f  cognitively impaired elders from 
those surveyed.

Risk Factors and Characteristics
Even w ith ' evi/dence to . the contrary, the tendency in 

• the early years was to regard the stress o f  caring for 
dependent family members .as the leading, cause of 
elder abuse and neglect. This view was particularly at­
tractive to politicians, the media and the public It was 
easier to blame the victim than to challenge societal 
and family customs that allowed the mistreatment to 
occtir. Besides/this interpretation o f  elder abuse could 
be accommodated within the traditioial child abuse 
framework. It assumed the victim to be vulnerable and 
dependent upon family caregivers for physical, emo­
tional and financial support. In fact, reports o f  elder 
abuse cases collected by health and welfare agencies 
did show  that, on average, victims were over 75 years 
o f  age, female, with physical and mental impairments 
and dependent on the perpetrator.

The desire to move beyond the relatively simplistic 
and incomplete early depiction o f  the problem led re­
searchers to exami.ie how individual, familial, and cul­
tural fac to rs  were related to family conflic t.5 C o m ­
parative  s tud ies o f  cases by type o f  abuse disclo^ \ 
distinct profiles for abuse, neglect, and financial; 
ploitation. Physical and psychological abuse were mo.' 
closely associated with the problems o f  the perpetrator 
than the victim. Poor emotional health bur relative in­
dependence in carrying out the activities o f  daily living 
were characteristic o f  the victims whereas perpetrators 
were more likely to have a history o f  psychopathology 
and  to  d epend  on the victim for financial resources. 
Since these forms o f  abuse involved family members 
who w t .e  most intimately related and emotionally con­
nected, it is likely that this type o f  mistreatment has its 
underp innings in long-standing, pathological family 
dynamics and interpersonal processes that become more 
highly charged when the dependent relationship is al­
tered either because o f  illness or financial needs.

In marked contrast to the cases o f  physical and psy­
chological abuse, those involving neglect seemed to be 
very much related to the dependency needs o f  the vic­
tims w ho were often widowed, very old, with cogni­
tive and functional impairments. For the perpetrators in 
these situations, caring for these victims was a source 
o f  stress. In financial abuse cases, the motivating factor 
appeared to be greed rather than individual pathology 
or victim dependency. These perpetrators often had 
nanrial problems and histories o f  substance abuse. 1. 
victims were likely to be widowed, with few social 
contacts.

How Commmon Is Violence 
Against the Elderly?

A
buse involving violence and theft rather than 
neglect is reportedly more common among 
older Canadians than previously assumed. 
The MatsonJeanne Simard, C anada’s first shel­

ter for abused elderly, reports that cracked ribs, cig­
arette burns, forced starva ion and stolen pension 
checks are often the experience o f  those it serves. 
Since its founding in 1992 by Jo h an n e  Cotnoir, a 
Montreal gerontologist, the shelter has accepted 55 
elderly people.

Further evidence about the frequency o f  abuse 
in Canada includes a survey taken in 1990, which 
revealed that o f  the 90 ,000  seniors living in pri­
vate dwellings w ho  are victims o f  abuse, 12,000 
suffered from physical abuse. O ther  studies show 
that 4% to 12% o f  older Canadians can be consid­
ered abused. (International Federation on Ageing 
Newsletter, 2 /9 4 .)
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Vicdm-perpetrator dependency, perpetrator psy­
chopathology, and caregiver stress emerge from the 
comparative studies as major risk factors for elder mis­
treatment with substance abuse and social isolarion as 
serious contributing elements. O ther factors that have 
been associated with child and spouse abuse such as 
the intergeneradonal transmission o f  violence and 
stressful life events have not yet been supported by 
elder abuse data.

Solutions
United States. Although the U.S. Congress played a 
prominent role in draw ing the attention o f  the narion 
to the problem o f  elder abuse beginning in the late 
1970s, finding solutions was left to the 50 states. 
Following a national protective services demonstration 
project in the mid-70s, grants were awarded to the 
states for the provision o f  services to p ro tea  all adults, 
18 years or older, w ho were incapable o f  caring for 
themselves or in danger o f  abuse, neglect or exploita­
tion. Some states adopted  specific legislation, establish­
ing an adult protective sen/ice system; a few added 
“adults" to their existing child pro tea ion  laws that had 
been passed almost a decade earlier.

O nce  elder abuse becam e linked with  family vio­
lence, state legislators reacted by pressing for special 
elder abuse laws. W ith in  a few years, most states had 
passed new  statu tes o r  am en d e d  their existing adult 
protective service legislation. Because no model statute 
or data base on elder abuse existed, the child abuse law 
with its mandatory reporting  o f  suspected cases became 
the prototype. In more than three-quarters o f  the states, 
the services are provided through the state social service 
departments (adult protective services); in the remain­
ing, the state units on  aging have the major responsibil­
ity. Some systems have a state administered system with 
a field office in the counties while others are adminis­
tered by the county with state supervision. The result is 
not on ly  interstate b u t  also intrastnte variation in the 
programs.

Generally, states or  their designated units are re­
sponsible for receiving reports o f  suspeaed cases o f  
elder mistreatment, screening for potential seriousness, 
condua ing  a comprehensive assessment i f  indicated, 
and developing a care plan. As soon as the immediate 
situation is addressed, the case is turned over to other 
community agencies for ongoing  case management and 
service delivery.

When elder abuse was though t  to be primarily a re­

sult o f  caregiver stress, reducing the dependency o f  the 
victim on the caregiver was the primary goal o f  treat­
ment. Skilled home nursing, personal care, homemaker 
and chore services, respite care, meals-on-wheels, day 
care, friendly visitors, and emergency shelter have been 
em ployed to assist the caregiver, a lthough no t all o f  
these programs are available th roughout the country. 
The realization that the financial and emotional depen­
dency o f  the perpetrator on the victim is an important 
risk factor, particularly in cases o f  physical and psycho­
logical abuse, has suggested another set o f  intervention 
possibilities: voca tional counseling, job  placement, 
housing assistance, alcohol and drug treatment, mental 
health services, and financial support. Because the em­
phasis in most adult protective service units is on help­
ing the v ia im  and funding is scarce, perpetrators with 
special needs are referred to other community programs; 
often, however, the perpetrators are unwilling to accept 
help or absent themselves from the situation.

As the conceptualization o f  the problem o f  elder 
abuse has moved further away from the child abuse 
model and closer to that o f  spouse abuse, the role o f  
law enforcement has taken on greater significance in 
treatment and prevention. It is the contention o f  the 
criminal justice system that actions in violation o f  the 
criminal and civil codes should be prosecuted, even 
though many victims are unwilling to press charges. 
This attitude, as well as greater awareness o f  elder 
abuse among police and prosecutors, has resulted in a 
trend among the states to increase the penalties for 
mistreatment o f  older persons.

The federal government policy role is still a minor 
one even though the U.S. Congress finally established 
a National Center on Elder Abuse after more than a 
decade o f  advocacy' by congressional partisans. The 
center operates a clearinghouse, disseminates informa­
tion, ofFcrs technical assistance, and conducts research 
and demonstration projects. Under a new title in the 
1992 reauthorization o f  the Older Americans Act o f  
1965, states are allocated a small amount o f  money to 
develop, strengthen and carry out programs for the 
prevention and treatment o f  elder abuse, neglea and 
exploitation.

Canada. Canada's response to elder abuse has been pri­
marily at the community or municipal level. However, 
w ithin the past few years, the federal, provincial, and 
terr ito r ia l governm ents have formed interministerial 
com m ittees  on family violence, some o f  which have
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subcom m ittees on elder abuse. As reported in A Shared 
Concern, an overview o f  Canadian programs addressing 
the problem o f  elder abuse, current activity tends to be 
“scattered, uncoordinated and in the early stages o f  de­
v e lo p m e n t ." 6 In answer to a national survey, a lm ost 
three-quarters o f  the respondents stated that they were 
dealing w ith  elder abuse as part o f  a broader-based ap­
proach to  family violence. Health  and social services 
were the most likely to encounter elder abuse, with the 
police an d  legal services becoming involved after the 
initial con tac t .  Except for the  four Atlantic provinces 
that have specific older-adult protection legislation, o f  
which tw o  include mandatory reporting, elder abuse is 
b e in g  a d d re s s e d  th ro u g h  ex is t ing  cr im inal,  m ental  
health an d  guardianship laws.
Although there are some coor­
dinated, interdisciplinary pro­
grams across the country and 
o n g o in g  research studies, the 
major activities have primarily 
been ra ising awareness, shar­
ing in fo rm ation ,  and making 
referrals.

A 1 9 9 3  re p o r t  to  the 
H o u se  o f  C o m m o n s  by the 
S u b - C o m m i t t e e  on S en io r  
Citizens H ealth  issues includ­
ed a w ide range o f  recommen­
d a tions .7 It  called for the es­
ta b l i s h m e n t  o f  cons is ten t  
usage o f  terminology, funding 
o f  re sea rch  in to  risk factors, 
annua l  g a th e r in g  o f  data  on  
abuse, p ro m o tio n  o f  partner­
sh ip  a m o n g  federa l  d e p a r t ­
ments to  address abuse, devel­
o pm en t an d  dissemination o f  
educational materials aimed at 
prevention, provision o f  funds to support services, and 
review o f  ex isting  legislation as to its effectiveness in 
addressing elder abuse.

United Kingdom. Despite early recognition o f  the prob­
lem, activities in the United Kingdom have lagged 
more than  a decade behind the United States. 
Renewed interest in elder abuse, which began in the 
late 1980s, resulred in several research and policy re­
ports that helped to bring together a small group o f  
health and  social service professionals committed to

increasing public and professional awareness. Cuiae- 
Iines for identification and care management o f  elders 
at risk o f  abuse and neglect have been produced by 
professional organizations and a num ber o f  social ser­
vice departments, whose social workers have been 
given primary responsibility for investigation. The 
launching o f  Action for Elder Abuse with support from 
Age Concern and the imprimatur o f  the national gov­
ernment, has added impetus and a national focus for 
mobilization o f  both the public and professional com­
munities.

Australia. Most o f  the activity regarding elder mistreat­
ment in Australia has been at the state level with the cre­

ation o f  committees or task forces to 
investigate the issue although a na­
tional w orking  party  was to  be es­
tablished in 1 9 9 3 .  R eco m m en d a­
tio n s  from th e  v a r io u s  g roups  
em phasize  the need for the  estab­
lishm ent o f  gu idelines  and p roce­
dures to deal with the cases a r  ' 
o rd in a t io n  a m o n g  th e  h j  
welfare and crim inal justice ag" 
cies. For Australian states, the ques­
tion remains as to  w hat agency, or 
w h e th e r  one agency, sh o u ld  have 
primary responsibility.

Other Countries. A l th o u g h  studies 
on elder abuse have been reported 
from Norway, Sweden, Finland, Is­
rael, Hong Kong, and Greece, none 
o f  th ese  c o u n tr ie s  has  a n a t io n a l  
policy. Several interesting programs 
have been  d esc r ib ed ,  such  as the  
shelters for abused elderly women 
in F in land  and  th e  soc ia l  w o rk e r  

“mediator" assigned to a senior citizens center in N or­
way to handle the abuse cases, but they are not part o f  a 
planned service delivery system. Two U.K. researchers, 
Bennett  and Kingston, using Blumer’s model o f  social 
problem construction, have outlined the steps that are 
necessary for the institution o f  a system for dealing with 
eider abuse: emergence, iegitimization, mobilization o f  
action, formulation o f  an official plan, and implen 
tion o f  the plan.8 To date, most countries other tha.
U.S., Canada, and the U.K. are either in the emergence 
or legitimization stages.

Physical and 
psychological abuse 

are more closely 
associated with the 

problems o f the 
perpetrator than 

the victim.
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Conclusion

T he response o f  the world to the problem o f  elder mis­
treatment has been encouraging even though it has 
been slower than that o f  child abuse. As with other 
forms o f  domestic violence, elder abuse challenges be­
liefs in the sanctity o f  the home and the inherent good­
ness o f  man. But unlike child abuse, it also raises basic 
ethical and legal dilemmas regarding the elder’s right to 
se lf  determination and society’s desire to intervene.

The multiple dimensions and variations o f  elder 
mistreatment have forced researchers to give up the 
search for one unifying theoretical model. Initial 
efforts to  arrive at a common definition have been put 
aside. Instead, researchers are asked to describe the 
parameters o f  their study with regard to type, fre­
quency, duration, intensity, severity, intentionality and 
consequence o f  the behavior so that useful compar­
isons am ong findings can be made. Although some 
risk factors for elder abuse and neglect have been iden­
tified, additional studies are needed to determine its 
etiology.

Interested professionals and governments are grap­
pling w ith  how best to meet the needs o f  abuse victims 
and  their families: through current legal codes or new 
protective legislation? the public or private sectors or 
bo th?  a family violence or inadequate care model? or 
an integrated or segregated system o f  service delivery? 
N e w  studies from the U.S. and Canada reveal that per­
ceptions o f  elder mistreatment among sub-groups o f  
diverse racial and ethnic backgrounds may differ from

community standards. To arrive at a better understand­
ing o f  this difficult problem, the experience o f  all 
countries will be needed. ■

Rosalie S. Wolf, PhD, Is Executive
Director of the Institute on Aging, The Medical 
Center of Central Massachusetts In 
Worcester. She Is the organizer and president 
of the National Committee for the prevention 
of E'der Abuse and co-editor of the Journal of 
Elder Abuse & Neglect.
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Fighting Against Financial Exploiters
Case History

At the age o f 91. Lillian Mitchell 
found herself evicted May 9.1992, from 
the home where she had lived for more 
than 45 years in Santa Barbara, CA. 
Though a Superior Court judge later 
ruled that she had been evicted illegally 
and allowed her to move back into her 
home, Mrs. Mitchell filed a lawsuit in 
August 1992 alleging that several peo­
ple, including her one-time financial 
consultant, conspired to steal her home. 
The suit lists breach o f fiduciary duty, 
fraud, elder abuse and negligence. No. 
193704 (Santa Barbara Super. Ct. 1992).

With the graying of America, cases 
like Mrs. Mitchell’s may become de- 
pressingly common. Already reports of 
financial exploitation cases are on the 
rise. The National Aging Resource Cen­
ter on Elder Abuse estimates that finan­
cial exploitation is the second or third 
most reported type of elder mistreat­
ment. Abusers can include:

1. Family members taking money or 
abusing the authority granted in a power 
of attorney or guardianship.

2. Phony contractors and other ven­
dors selling substandard services or un­
needed mortgages.

3. New “friends" who formally or 
informally take on the role of helping 
elders.

Vulnerable elders all too often find 
that traditional legal actions put road­
blocks in the way of their getting ade­
quate remedies. Elders may be con­
fused, dependent upon the perpetrator, 
or unable to afford the cost of litigation. 
They also may have a difficult time find­
ing attorneys willing to prosecute. Or 
they may be unable to meet the burden 
of proof in a tort or contract action.

How to Protect Elders
To combat the problems, two states 

have enacted legislation aimed at pro­
tecting the rights of vulnerable elders.

Maine's Solution
The Improvident Transfers of Title 

law seeks to protect dependent elders in 
Maine from being taken advantage of by 
people who have a confidential or fidu­
ciary relationship with them. The law 
defines a dependent elder as someone 
60 or older who is wholly or partially

dependent upon another person for care 
or support These elders need care either 
emotionally or physically because they:

•  Suffer from a significant limita­
tion in mobility, vision, hearing, 
emotional or mental functioning.

•  Suffer or are recovering from a 
major illness.

•  Face or are recovering from major 
surgery.

Most importantly, the law creates a 
presumption of undue influence if a 
transfer of property takes place for less 
than full financial value to a person with 
whom the dependent eider has a confi­
dential or fiduciary relationship. The 
only exception is if an independent 
counsel represented the dependent 
elder.

The Maine law thus shifts the burden 
of proof in such cases to the perpetrator. 
This is important since cheats may not 
be capable of providing sufficient proof 
of bad faith on the perpetrator’s part

Failure of the perpetrator to rebut the 
presumption allows the dependent elder 
to avoid the transfer. The law provides

The National Aging Resource 
C enter on E lder Abuse  
estim a tes tha t fin a n c ia l  
exploitation is the second or 
third most reported type of 
elder mistreatment.

such remedies as reformation of deeds, 
the imposition of constructive trusts on 
property, or orders to return the prop­
erty.

California’s Remedy
California’s Elder Abuse and De­

pendent Adult' Civil Protection Act 
(EADACPA) is the first significant at­
tempt by a state to protect the legal 
rights of vulnerable adults from abuse.

The new law targets all people over 
65 as well as “dependent adults." Tbe 
term “dependent adult" includes "any 
person between 18 and 64 who has 
physical or mental limitations which re­
strict his or her ability to . . .  protect his

or her rights."
EADACPA protects elders and de­

pendent adults from physical abuse, ne­
glect and fiduciary abuse. Fiduciary 
abuse is defined as a situation in which 
a person who has the care and custody 
of. or who stands in a position of trust to 
an elder or dependent adult, takes, hides, 
or appropriates the person’s money or 
property to any use or purpose not in the 
due and lawful execution of his or her 
responsibility.

According to the state law, friends of 
impaired elders, attomeys-in-fact, 
guardians, businesses and perhaps even 
banks may find themselves within the 
ambit o f  the defin ition  o f  trust. 
EADACPA also broadens the remedies 
available to elders:

1. It requires courts to award attorney's 
fees  and costs to a successful 
plaintiff.

This is important in encouraging 
attorneys to take these cases, even if the 
plaintiff cannot afford to pay attorney’s 
fees. People may be agreeable to settle 
the cases more promptly if the plain­
tiffs attorney’s timeclock is ticking.

2. It allows post-mortem recoveries for 
the victim’s pain and suffering up to 
a limit o f $250,000.

This is important since frail abused 
elders often die before damages are 
awarded. Pre-EADACPA. recovering 
anything for pain and suffering after the 
victim’s death was not possible. This 
gave defendants an incentive to delay 
going to trial.

3. It gives the Probate Court general 
jurisdiction to hear and decide all 
aspects o f claims for relief under the 
Act, if  a conservator has been ap­
pointed for plaintiff prior to the in­
itiation o f the action for abuse.

This is important since tbe Probate 
Court traditionally deals with protecting 
vulnerable adults. These courts also ex­
pedite their procedures to get matters 
before the judge more rapidly.

EADACPA provides one of our best 
hopes for preventing abuse in the future. 
Other states may want to follow Califor­
nia’s lead in this effort.

DaCosta R. Mason

Reprinted from E lder Law Forum , November/December 1992, page 11.



The Elder Abuse and Dependent Adult 
C iyi).Erptotipn A<?t 

(Chap. 774, Stats. 1991)

by Marc Hankin, Esq. 
Grayson, Givner, Booke, Silver & Wolfe

Encino, California

December 2, 1991

The Elder Abuse And Dependent Adult Civil Protection Act ("EADACPA" 
pronounced ee-dak-pa)1 was signed into law by Governor Pete Wilson on October 10, 1991. 
Co-authored by Senators Kenry Mello (D) and Ed Davis (R), and lobbied extensively by 
Senator Herschel Rosenthal, the new law is likely to have more impact on the quality of life 
for elders and dependent adult than any civil rights legislation within the last several years.2

EADACPA was the outgrowth of the perception of the author of this article that 
because elderly people are frail, (i) they are particularly vulnerable to physical and financial 
abuse, (ii) they gravitate into situations in which they are easily abused, such as mortgage 
swindles due to cash flow problems, and nursing home abuses due to health care problems,
(iii) they are sought out by a growing army of people who prey on them, and (iv) they are 
unable to benefit from the protections which the criminal and civil tort systems currently 
purport to afford them.

1 Saute Bill 679 renames Chapter 11 (commencing with Section 15600) o f Part 3 o f Division 9 o f the 
Welfare and Institutions Code as the "Elder Abuse and Dependent Adult Civil Protection Act." Article 8.5
(Sections 15657 through 15657.3) is added to Chapter 11 and entitled "Civil Actions for Abuse o f Elderly or 
Dependmt Adults."

3 EADACPA was a Beverly Hills Bar Association resolution conceived and drafted by the author o f this 
article. The resolution was adopted at the 1989 State Bar Conference o f Delegates after having been proposed 
twice, and was enacted in its third trip through tbe Legislature. It was formally sponsored by the Beverly Hills 
Bar Association with principal lobbying support provided by California Advocates for Nursing Home Reform, 
the L.A . Caregiver Resource Center, the Alzheimer's Disease Association, Catholic Chanties and, o f course, 
tbe Beverly Hills Bar Association. Significant support was also provided by Lieutenant Governor Leo 
McCarthy, the Executive Committee o f the State Bar’s Estate P lanning, Trust and Probate Section, the District 
Attorneys Association, the Crippled Children’s Society, the Multiple Sclerosis Society, Senior Alliance, the 
California Society for Clinical Social Work, the L.A . District Attorney’s Office, AARP, the Mental Health 
Association in California, and the Long Beach Frail Elderly Task Force, etc.

The author wishes to thank the forgoing persons for their behind the scenes lobbying and organizational 
support without which this legislation would not have been enacted: Wayne Friedlander o f tbe L.A. Caregiver 
Resource Center, Patricia McGinnis o f California Advocates for Nursing Home Reform and Bums Vick, Esq.
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For example, ill elderly nursing home patients often have been over-drugged and tied 
up for the convenience of the staff. Unable to care for themselves, they have voluntarily or 
involuntarily moved into facilities where the health care industry has often neglected their 
hygiene and bedsores. Too demented by their illnesses or the drugs they are fed, they cannot 
testify about the wrongs inflicted on them. The criminal system rarely intervenes because 
the burden of proving criminal malice and responsibility beyond a reasonable doubt is 
usually an insurmountable burden.

The civil tort system also has largely abandoned the elderly to health care facility 
abuse. Too frail to survive long enough for a lawsuit to come to the judgement phase before 
their death, even vAih a special trial setting, the elderly have often been unable to attract 
plaintiffs counsel, even when the facility’s abuse is obvious 2nd egregious. Lawyers know 
that the victim’s pain and suffering, the main damages in these cases, is not recoverable 
under existing law if the victim dies before the judgement is entered, and elderly victims of 
facility abuse often die quickly.

Plaintiffs personal injury lawyers typically get their fees out of a recovery for the 
victim’s pain and svrfering. But if the victim dies before the judgment is entered, the lawyer 
gets no pay for the work and money invested in representing the client. The lawyers 
therefore have had little financial incentive to take cases involving abuse of the frail elderly. 
Moreover, such cases are expensive to litigate inasmuch as they are characterizable as 
medical malpractice and require extensive discovery and expert witnesses. Thus, the 
contingent fee system, which was designed to enable the little person to hire a lawyer he or 
she could otherwise not afford, has failed to serve the frail elderly.

Financial abuse of the elderly has been growing, largely unimpeded by the tort 
system. Phony contractors and other vendors find declining elders and sell them substandard 
services or an un-needed mortgage at usurious interest rates. Then, there is also the new 
"friend" who cuts the declining victim off from family and the rest of the world "because 
they don’t really care about you anyway." The new friend often gets a durable power of 
attorney, a new will, and hunies things along by using the durable power of attorney to 
move the money from the elder’s account into the new friend’s account "for safekeeping." 
Sometimes the money goes to the new friend as "compensation" for the friend’s self-sacrifice 
in providing so much service to the progressively disoriented elder or dependent adult. It is 
not uncommon for the frail elder to then "forget" to take his or her medication, to "refuse" 
to see a doctor, and to die of a treatable condition aggravated by malnutrition. "She refused 
to eat anything. There was nothing I could do."

-2-
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Criminal suits are rarely filed against such abusers because it is usually not possible 
to prove beyond a reasonable doubt that the old lady was incompetent when she gave away 
her money and that the "friend" knew it. Civil tort cases, brought by a conservator for the 
victim, are often unsuccessful because the abuser uses the victim’s own money to pay for a 
vicious war of litigation attrition. Abusers know that the most they have to fear is a court 
order to give the money back, and they tend to fight long and hard. Conservators and their 
attorneys know that the Probate Court is uneasy about awarding big fees to the conservator 
and the conservator’s attorney for protracted litigation if the conservatee may be left without 
enough to pay for the care he or she needs. Accordingly, blatant cases often settle for a 
relative pittance.

1. PURPOSE-

EADACPA proclaims that it is intended to protect elders3 and dependent adults.4 

EADACPA makes a legislative finding that;

(i) Elders and dependent adults are a disadvantaged class,
(ii) criminal prosecutions against abusers of elders and dependent adults are 

rare; and
(iii) few civil suits are filed due to problems of proof and court delays.*

3 Welf. &  I"** Code §15610(a) provides that anyone over the age o f 65 who resides in California is an 
■elder."

4 "Dependent adult” nyiTu 'any person between the ages o f 18 and 64 who has physical or mental 
limitatious which restrict his or her ability to cany out normal activities or to protect his or her rights, including 
but not limited to persons who have physical or developmental disabilities or whose physical or mental abilities 
have diminished because o f age. Welf. & Inst. Code §15610(b)(l). The term "Dependent adult" also includes 
"any person between the ages o f 18 and 64 who is admitted as an inpatient to a 24-hour health facility, as 
rWTn«t in Sections 1250, 1250.2 and 1250.3 o f the Health and Safety Code. Welf. & Inst. Code §i5610(b)(2).

3 Welf. & Inst. Code §15600(h).

-3-
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EADACPA’s purpose is "to enable interested persons to engage attorneys to take up 
the cause of abused elderly persons and dependent adults."6 EADAPCA attracts attorneys 
by broadening the remedies available to elders and dependent adults who have suffered 
egregious abuse. EADACPA (i) requires courts to award attorneys fees and costs to a 
successful plaintiff, and (ii) allows post-mortem recoveries for the victim’s pain and 
suffering. No less important, (iii) EADAPCA also gives victims of abuse a more expeditious 
and expert forum by giving the Probate Court general jurisdiction to hear and decide all 
aspects o f claims for relief from abuse to an elderly or dependant adults. These new 
developments give plaintiff s attorneys incentives to file civil suits to enforce the rights of 
abused elders and dependent adults through injunctive relief, and to obtain damages for 
violations of those rights. These incentives reach across the board to private, public interest 
and governmental attorneys.

/" ■'N
The impact EADACPA may have on the business worid should not be 

underestimated. This is true even though EADACPA’s broadened -mployer liability is 
limited to cases where (i) the wrong was perpetrated with recklessness, oppression, fraud or 
malice and (ii) the employer knowingly either participated in or ratified the wrong.7

The new law targets a broadly defined class of people called dependent adults and all 
people over age 65. The term dependent adult includes "any person between the ages of 18 
and 64 who has physical or mental limitations which restrict his or her ability to . . . protect 
his or her rights." It remains to be seen whether a fairly normal person’s neuroses or 
emotional handicaps are sufficient "physical or mental limitations" to entitle that person to 
protection as a "dependent adult" within the meaning of EADACPA. A person may be more 
entitled to membership in the protected class in some situations, such as the purchase of a 
complicated third mortgage, than in other situations, such as an automobile accident

EADACPA protects elders and dependent adults from, among other things, an 
amorphously defined wrong called fiduciary abuse. The definition of fiduciary abuse

• Welf. & Inst. Code §15600(j).
7 Welf. Sc. Inst. Code §15657(c). See the text following footnote 12.
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mercifully appears to be a codification of existing law.* But the term may apply to just 
about any business deal in which a person owes a fiduciary duty to an elder or dependent 
adult.

2. EADACPA TARGETS THE MOST COMMON FORMS OF ABUSE.

EADACPA requires the court to award attorneys fees and costs if the plaintiff proves 
by clear and convincing evidence that the defendant was guilty of recklessness, oppression, 
fraud or malice in the commission of physical abuse9, neglect or fiduciary abuse.

1 As proposed by its proponents EADACPA was explicitly limited to wrongs which are both currently 
actionable and committed with malice. Sen. Bill 679, as amended on April 30, 1991. As a result o f a 
compromise with critics o f the Bill, who claimed that EADACPA created new causes o f action. Welf. &. Inst. 
Code §15610(0, which defines "fiduciary abuse," became a statutorily defined tort in the chaptered version o f 
the Bill. The newly codified tort seems to add nothing new to existing case law, but only time will tell.

9 Physical abuse is defined in Welf. &. Inst. Code §15610(c) and "means all o f the following:
(1) Assault, as defined in § 240 o f the Penal Code.
(2) Battery, as defined in § 240 o f the Penal Code.
(3) Assault with a deadly weapon or force likely to produce great bodily injury, as defined by §

245 o f the Penal Code.
(4) Unreasonable physical constraint, or prolonged or continual deprivation o f food or water.
(5) Sexual assault, which means any o f the following:

(A) Sexual battery, as defined in § 243.4 o f the Penal Code.
(B) Rape, as defined in § 261 o f the Penal Code.
(C) Rape in concert, as described in § 264.1 o f the Penal Code.
(D ) Incest, as defined in § 285 o f the Penal Code.
(E) Sodomy, as defined in § 286 o f the Penal Code.
(F) Oral copulation, as defined in § 283a o f the Penal Code.
(G) Penetration o f a genital or anal opening by a .foreign object, as defined in § 289 o f the

Penal Code.
(6) Use o f a physical or chemical restraint or psychotropic medication under any o f the following 

conditions:
(A) For punishment.
(B) For a period significantly beyond that for which the restraint or medication was 

authorized pursuant to the instructions o f a physician licensed in the State o f Cal ifornia, who is providing 
medical care to the elder or dependent adult at the lime the instructions are given.

(C) For any purpose not consistent with that authorized by the physician.

-5- ironizB
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"Physical abuse" is defined in Welfare & Institutions Code § 15610(c), and includes 
among other things (i) assault and (ii) battery, as defined in § 240 of the Penal Code. 
"Physical abuse" also includes the prolonged or continual deprivation of food or water, and

"tue (iv) use o f a physical or chemical restraint or psychotropic medication
under any of the following conditions:

(A) For punishment.
(B) For a period significantly beyond that for which the

restraint or medication was authorized pursuant to the 
instructions o f a physician licensed in the State of 
California, who is providing medical care to the elder or 
dependent adult at the time the instructions are given.

(C) For any puipose not consistent with that authorized by 
f the physician." (emphasis added.)

The italicized language above targets the over-medication of patients and the over-use
of "passive restraints" in nursing homes or other health care facilities, i.e. tying patients to 
their beds or wheelchairs.

"Neglect," as defined in Welf. & Inst. Code § 15610(d), means:

"the negligent failure of any person having the care or custody
of an elder or a dependent adult to exercise that degree of care
which a reasonable person in a like position would exercise.
Neglect includes, but is not limited to, all of the following:

(1) Failure to assist in personal hygiene, or in 
the provision of food, clothing, or shelter.

(2) Failure to provide medical care for  
physical and mental health needs. No 
person shall be deemed neglected or 
abused for the sole reason that he or she 
voluntarily relies on treatment by spiritual 
means through prayer alone in lieu of 
medical treatment.

-6-
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(3) Failure to protect from health and safety 
hazards.

(4) Failure to prevent malnutrition, (emphasis 
added.)

Among other things, the definition of "neglect" targets bedsores, malnutrition and
other illnesses that are the product of simple neglect by a person or health care facility
responsible to provide the "care which a reasonable person in a like position would exercise.
*

"Fiduciary abuse," as defined in Welf. & Inst. Code §15610(f), "means a situation in 
which an person who has the care and custody of, or who stands in a position of trust to, and 
elder or a dependent adult, takes, secretes, or appropriates their money or property, to any 
use or purpose not in the due and lawful execution of his or her trust."

Fiduciary abuse is broadly defined and far reaching, but presumably is limited to 
fiduciary abuses that are currently actionable. But the term fiduciary abuse could apply to 
any type of business relationship in which the wrongdoer "stands in a position of trust to an 
elder or a dependent adult." The defendant may be an employer, a co-worker, colleague, or 
vendor of goods or services.

The wrongdoer may be liable for the victim’s attorneys fees and costs and for the 
victim’s pain and suffering, if the business p a  sen intentionally or recklessly "takes [the 
victim’s] property" or "set[s it] aside or assigns Lit] to a particular purpose10"which is "not 
in the due and lawful execution of the [elder’s or dependent adult’s] trust."11

Banks, trust companies, lenders, insurance companies, C.P.A.’s and others, who 
serve as financial planners, and any other fiduciaries may have to reassess their operating 
practices in light of their new exposure under EADACPA. Lest these new incentives for 
lawsuits arouse unnecessary anxiety, it should be noted that an employer is in no way liable

10 Tbe meaning o f tbe term “appropriate* figures prominently in tbe definition o f “ fiduciary abuse.* 
Webster's New Collegiate Dictionary says that "appropriate* means ’ lo  set aside o r assign to a particular 
purpose or use; or to take or make use of, without authority or right.* (emphasis added.)

11 Tbe quoted language is drawn from tbe definition o f fiduciary abuse set fotth in footnote 9 supra.

-7-
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for a wrong under EADACPA unless (i) an actionable tort took place, (ii) the tort was 
committed by an agent of the employer with recklessness, oppression, feud or m alice, (iii) 
both CO and 00 are proven to a judge’s satisfaction, and not merely a jury’s satisfaction, by 
clear and convincing evidence, and (iv) a managerial agent of the employer knowingly 
participated in the wrong or ratified it within the meaning of Civil Code §3294(b), or 
committed some other wrong sufficiently bad to bring it within the punitive damages 
provisions of §3294(b).

"Fiduciary abuse" obviously targets the growing cottage industry of new "friends" 
who cut the impaired elders and dependent adults off from friends and family, and then take 
the victim’s property away. Fiduciary abuse may also target businesses which "stand in a 
position of trust" with respect to elders and dependent adults, and who use that trust to 
appropriate personal or real property from the victim "to any use or purpose not in the due 
and lawful execution of [that] trust." The usurious loan broker, the phony contractor and the 
dishonest investment counselor or financial manager will clearly find themselves within the 
ambit of this definition.

"A typical corae-on offers homeowners a ’special’ on roofing, carpeting or drapes 
where the homeowner gets 25% off or free lottery tickets if he signs a contract right 
away . . . What the potential victim doesn’t know is that the unscrupulous contractor 
is working hand-in-hand with the lender [who convince the elders] to take out loans 
they can never realistically repay. ",2

There is some possibility that the term "fiduciary abuse" could apply to lawyers, 
physicians and other service providers who stand in a position of trust to the elder or 
dependent adult when (i) they "take" a retainer from the elder or dependent adult, and
(ii) intentionally fail to perform services which the provider agreed to perform. The 
plaintiffs argument would be that, if such a service provider uses the retainer for his or her 
own benefit or recklessly fails to perform, the defendant has "takefn]. . . property to [a] use 
or purpose not in the due and lawful execution of his or her trust."

Most civil complaints for damages arising from disputes over money include an 
allegation that the defendant breached a fiduciary duty to the plaintiff. It thus appears likely

12 Los Angeles Times, Misdeeds of Trust. Real Estate Section, page K9, Sunday, 
October 20, 1991.
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1X3911X2



The Elder Abuse and Dependent
Adult Civil Protection Act 
by Marc Hankm, Esq. 
December 2, 1991 
Page 9

that most lawsuit complaints brought by elders or dependent adults over a financial dispute 
will now include a request for attorneys fees and costs under EADACPA. For example, this 
could include, rental disputes, condo conversions, real property purchases, consumer 
contracts, investor fraud, securities frauds, abuses such as those alleged in the Lincoln 
Savings controversy, and many employment disputes.

3. MXQFNEYS.Z55-AWAR.DS,

EADACPA rewards the victorious plaintiff with attorneys fees and "costs," and says 
that the term "costs" includes reasonable fees for a conservator’s services devoted to the 
lawsuit. Knowing that the conservator’s and the plaintiffs attorney’s timeclocks are ticking, 
abusers have an incentive to resolve disputes promptly under the new law, rather than wage 
the time honored war of legal attrition.

EADACPA’s attorneys’ fees provisions are not mere window dressing. EADACPA 
requires the court to consider three factors when awarding attorneys fees, the first two of 
which are designed to reward plaintiffs attorneys for standing up to litigious abusers. The 
third encourages both sides to settle promptly, and penalizes unreasonable litigation. 
Specifically, EADACPA provides that in determining the amount of attorneys’ fees, the-coun 
must consider13 all relevant factors specifically including the following three:14

(a) The value of the abuse-related litigation in terms of the quality of life 
of the elder or dependent adult, and the results obtained,

(b) Whether the defendant took reasonable and timely steps to determine 
/ the likelihood and extent of liability, and

11 Section 15657.1 sets out the factors for the determination o f attorneys fees allowable under Section 
15660. It is obvious from the context that the chaptered version o f the bill has a typographical error, and that 
the reference in §15657.1 should have been to §15657 rather than 15660.

14 Welf. & Inst Code §15657.1(a), (b) and (c).
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(c) The reasonableness and timeliness of any written offer in compromise 
made by a party.

In light of EADACPA’s overriding statement of purpose, factor (a) should be 
interpreted as a factor that can only enhance the plaintiffs attorneys fees award, and may not 
be used to limit attorneys fees. Thus, factor (a) would be irrelevant in cases where the 
victim dies before a remedy is obtained, or where a suit is filed after the victim’s death, 
requesting damages newly allowable under §15657(c) for the victim’s pain and suffering.

"It is the further intent of the Legislature in adding Article 8.5 
(commencing with Section 1565713) to this chapter to enable 
interested persons to engage attorneys to take up the cause of 
abused elderly and dependent adults."16

EADACPA’s purpose is to extend additional rewards to lawyers to entice them to 
take elder and dependent adult abuse cases. The goal of this Civil Protection Act is to 
encourage potential champions to use the civil tort system as a means of protecting the rights 
of a frequently victimized group of people who have not been adequately protected by the 
criminal system. EADACPA therefore explicitly provides that the attorneys fee awards are 
cumulative and supplemental to any damage awards.17

Fees should be awarded under EADACPA in an amount great enough to sufficiently 
reward the attorney for the litigation and the risks he or she assumes. Under EADACPA, 
the heirs and the attorney should not be compelled to enter into a contingency agreement 
under which they would share the damages recovered. In many cases, the pain and suffering 
of the victim may be unascertainable.

15 Due to typographical errors in the chaptered version o f the legislation. Chapter 8.5 is erroneously
identified as Chapter 6, and section 15657 is erroneously identified as section 15660. These erroneous cross* 
references will likely be corrected in clean-up legislation in this coming session.

“  Welf. & Inst. Code §156000).
17 Welf. &  Inst. Code § 15657(a) and (c).
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The intent of this bill is to discourage the commission of elder 
abuse by creating additional incentives for attorneys to represent 
the victims of abuse.

Under existing law, the limitations on a victim’s recovery, 
particularly if the victim dies before judgment, discourage 
attorneys from representing victims because the recovery is so 
little. Also, complex damage questions arise in cases of neglect 
where it may be argued that the neglected victim suffered little, 
if any, harm or injury, because he or she was so disoriented, ill, 
or infirm. What are the damages if the victim is alive, but not 
sentient?18

The goal of EADACPA is to make the abuser pay for the full cost of the legal 
proceedings that the abuse made necessary. The abuser should pay the full cost of 
vindicating the victim’s rights. The fees that should be enough to entice the attorney to take 
such a case again, without being compelled to do so merely because of charitable 
motivation.19 If there happen to be ascertainable damages for pain and suffering, the abuser 
should also make the victim or the victim’s heirs whole by providing compensation for the 
actual harm caused.

The abuser may complain that an award of significant attorneys fees is inappropriate 
when there is also a post-mortem award for the victim’s pain and suffering. The abuser 
would contend that the damage award provides more than enough reward for both the heirs 
and their attorney to share; but a pitifidly small sum of unreimbursed medical expenses may 
be the only damages other than the pain and suffering. The abuser might retort: "So what? 
The victim is deceased and cannot be made whole. The idea of compensation no longer 
applies." But EADACPA tells us that, if the court has found clear and convincing evidence 
that the abuse was inflicted intentionally or recklessly, there is no public policy which favors

11 Report for July 16, 1991 haring by the analyst for the Assembly Subcommittee on the Administration o f 
Justice, Lloyd Connelly, Chairperson, a subcommittee o f the Assembly Judiciary Committee.

'» Welf. &  Inst. Code §15600<j).
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allowing the abuser to evade paying (i) full compensation for the amount of the harm he or 
she caused, plus (ii) the cost of the legal proceedings which he or she made necessary.

The sponsor argues that existing limitations on damages, and 
fees, should not apply in such extreme cases.

The legislative historv indicates that attorneys fees for the plaintiffs lawyers are to be 
given financial incentives to cut down on the frequency of unpunished abuse:

In 1988, counties reported 31,004 cases of abuse within the 
meaning of the Act. In 1989, the total number of reports rose 
to 42,053.SB 679 creates a private enforcement mechanism that 
will augment the resources of counties in this regard.

;  "\

A. The Paragraph (a) Enhancement Factor: Impact on Quality of Life.

If the victim is still living, paragraph (a)20 may be the basis for the award of 
significant attorneys’ fees. For example, if a conservator successfully seeks an injunction 
requiring a nursing home to clean the beds of incontinent people more frequently to prevent 
bedsores, the value of such successful litigation will have a great impact on the quality o'f the 
plaintiffs’ lives, and the reward should reflect that. Similarly, an order requiring a facility to 
adhere to minimum staffing obligations required by law may have a significant impact on the 
frequency with which disabled people are given assistance with feeding, and therefore a large 
impact on their quality of life. The successful attorney’s fee award should be large enough 
to reflect the importance of the feeding in terms of the victim’s quality of life.

Although OBRA and other laws21 purport to give nursing home residents a private

35 See the text accompanying footnote 14.

21 OBRA is codified within the federal Medicare and Medicaid statutes, i.e., 42 U.S.C. 
1395, el sgu, and 42 U.S.C. 1396, £l respectively. The patients’ rights provisions 
occur at 42 U.S.C. 1395i-3(c), and 42 U.S.C. 1396r(c), respectively. OBRA specifically 
provides that the remedies it provides are "in addition to those otherwise available under
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right of action, few attorneys in private practice have found courts to be sufficiently liberal in 
awarding fees to be attracted into the field of nursing home litigation. The new provision, 
Paragraph (a) above, which bases an attorneys fee award on the effect of the litigation upon 
the victim’s "quality of life," will put teeth into the law by enticing lawyers to take abuse 
cases. Successful suits for damages and injunctive relief in the nursing home context will 
induce remedial changes in the industry, and thereby give a practical meaning to many of the 
grandiose rights codified in various places.

In the context of consumer fraud or fiduciary abuse, litigation to recover an elderly 
person’s home or life savings from a con artist comes squarely within paragraph (a) due to 
the importance of an elder’s home and life savings with respect to his or her quality of life. 
It’s usually too late for the elder to earn it again. Attorneys’ fee awards for the successful 
recovery of property should now reflect (i) that importance and (ii) the fact that rewards 
under Paragraph (a) are subject to the risk and contingency that the plaintiffs attorney can 
prove his or her case by clear and convincing evidence. Litigation that prevents flagrant 
financial abusers from profiting from their wrong may deter prospective abusers from 
starting down the wrong path.

Rewards for successful public interest litigation may be enhanced by these new 
attorneys fees award factors, but that is yet to be seen. Attorneys fee applications under the 
private attorney general statute, Code of Civil Procedure §1021.5, "need not represent a 
tangible asset or a concrete gain but, in some cases, may be recognized simply from the 
effectuation of a fundamental constitutional or statutory policy."22 It is unclear whether the 
fees awarded for the effectuation of a fundamental constitutional or statutory policy are 
generally expected to be in an amount that reflects the value of the litigation in terms of the 
quality of life of the plaintiff.

State or Federal law and shall not be construed as limiting such other remedies, including 
any remedy available to an individual at common law." 42 U.S.C. §1395i-3(h)(5); 42 
U.S.C. §1396r(h)(8).

There is a private right of action under the California Health & Safety Code Sections 
1430 and 1423 against licensed nursing homes for violation "of any statutory provision or 
rule or regulation relating to the operation or maintenance" c ’ long term health care 
facilities.

2  See Semno v. Priest (1977) 20 Cal. 3d 25, 41 *42, 141 Cal. Rptr. 3 1 5 6 9  P.2d 130J; Rich v. City o f 
Benicia (1979) 98 Cal. App. 3d 428, 433, 159 Cal. Fptr. 473.
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Most public interest .litigation will not fall squareiy within the ambit of Welfare and 
Institutions Code §15657, and therefore attorneys fees awards for most public interest 
litigation will be computed under authority prescribed by other statutes. However, the 
Legislature’s approval of the new attorneys’ fees factors set out in §15657.1 suggests that 
those factors may be appropriate ones for a court to consider in making awards for successful 
public interest litigation. Attorneys who apply for fees may wish to emphasize these new 
factors which may be supportive in public interest litigation.

B. The Paragraph (b) Enhancement Factor: Defendant Employer Fails to Act 
Quickly To Find Out Whether Its Agent Committed The Alleged Wrong, 
and tbe Extent of the Employer’s Obligations to the Victim.

Paragraph (b) of Section 15657.123 pro rides a defendant with an incentive to 
promptly take "reasonable and timely steps to determine the likelihood and extent of 
liability," because the plaintiffs attorneys fees will be enhanced if the defendant does not do 
so. But Paragraph (b) may seem unnecessary since EADACPA applies only when the abuser 
committed the abuse intentionally or recklessly. After all, a person who inflicted the abuse 
maliciously does not need to take any steps to determine the likelihood and extent of his or 
her own liability; the liability is obvious.

But an employer whose employee may have committed the abuse does need to 
promptly take "reasonable and timely steps to determine the likelihood and extent of 
liability," and Paragraph (b) encourages the employer to do so. The employer’s failure to 
take those steps may later be cited by the plaintiffs attorney as the basis for an enhanced fee 
award. This will be particularly true where the guilty employer did not initiate the timely 
settlement efforts required by paragraph (c). On the other hand, if  the defendant employer 
promptly does what Paragraph (b) requires, the employer’s compliance will not reduce the 
plaintiffs attorney’s fee award, but neither will Paragraph (a) enhance it.

Paragraph (b) is important also because employers arc not ipso fa a o  subjected to 
EADACPA’s special liability for attorneys’ fees and costs whenever an employee 
misbehaves. To be liable, the employer must either ratify the employee’s misconduct or 
otherwise bring itself within the standards of Civil Code §3294(b) for the assessment of

23 See the text accompanying footnote 14 above.
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punitive damages against an employer.24 Query whether an employer’s failure to obey 
Section 15657.l(b)’s mandate to take "reasonable and timely steps to determine the likelihood 
and extent of liability" constitutes a ratification within Civil Code §3294(b)?

C. The Paragraph (c) Factor: The Legislative Policy Favoring Settlement 
Applies to All Parties, Even the Innocent. A Close Approximation of 
Justice May Be Good Enough.

Paragraph (c)23 is the sole tactor in section 15657 which can se re  not only as a 
possible enhancer of the plaintiffs attorney’s fee award, but also as the oasis for a reduction 
of the award. Assume, for example, that a defendant employer determines that it is liable 
for an employee’s wrong, and makes a prompt and reasonable settlement offer which the 
plaintiff rejects without making a reasonable and timely counter-proposal. In this case, the 
plaintiffs attorneys fee award should be reduced in order to reflect the waste of the court’s 
and the defendant’s time and money caused by the plaintiff s inappropriate response to the 
offer.

But if the plaintiff makes a reasonable settlement offer and the defendant fails to 
tin.ely respond with a reasonable counter-proposal, the defendant should be required to pay 
for the unnecessary waste of time and money imposed on the victim, and pursuant to 
Paragraph (c), tbe court should enhance the plaintiffs attorneys fee award. After all, once 
the plaintiff has proven, by clear and convincing evidence, that the defendant committed the 
tort recklessly or intentionally, the defendant should be forced to pay for all the legal 
proceedings that were the foreseeable result of that tort The Legislature has now determined 
that it is good public policy to make blatantly malicious evildoers pay the cost of all the 
lawyers and experts that the evil made necessary, and particularly for dragging out the 
proceedings.

From a purely administrative standpoint, paragraph (c) puts all cases on a sort of "fast 
track", by encouraging prompt and reasonable settlement offers from either side as discovery 
progresses. The sanctions embodied in paragraph (c) are merely a logical extension of the 
approach to settlements already embodied in Code of Civil Procedure §998.

u See the text following footnote 11. 

a  See the text accompanying footnote 14 above.
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No longer. Damages for pain and suffering will be recoverable even after the victim’s 
death, up to a limit of $250,000, if the plaintiff satisfies the tests for the recovery of 
attorneys’ fees under EADACPA.50 Contingency cases proving, by clear and convincing 
evidence, a reckless or intentional infliction of financial or physical harm on the elderly or 
the frail are now viable. Armed with these incentives, many elders and dependent adults will 
be able to enforce their own rights, knowing that they will have meaningful access to counsel 
and to the courthouse door. The possibility for a meaningful post-death recovery means that 
it is no longer categorically true that the defendant will have less exposure if the abuse was 
so severe that the victim died from it.

"After all, your mother was suffering from Alzheimer’s disease
and, although we regret those bedsores and how she died, you
must admit that you’re both better off now. She’s out of her * \
misery [i.e. WE DO NOT HAVE TO PAY YOU DAMAGES
FOR HER PAIN AND SUFFERING] and you are spared
having to visit that virtually comatose woman who really didn’t
know you anymore [i.e. WE DO NOT HAVE TO PAY YOU
FOR "WRONGFUL DEATH" BECAUSE YOU DID NOT
LOSE MUCH. "SOCIETY AND COMFORT"]. It’s better to
get on with you life, and forget it all now [AND WE’LL
CONTINUE TO CARRY ON OUR BUSINESS AS WE
HAVE]."

Similarly, people who have perpetrated fiduciary abuses, swindles or other financial 
haims on the frail and the elderly have had little to fear beyond an order to repay part or all
of the booty. The suffering that they caused had little impact on the settlement value of a
case.

But now conservators will be able to engage litigation counsel to vindicate the rights 
of flagrantly abused victims who have lost the ability to hire counsel themselves.

K See tbe text accompanying footnote 9. Both ab sc and recklessness or intentional misconduct must be 
proven by clear and convincing evidence.

-18-
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If the victim of abuse dies before the lawsuit ends, the suit may be maintained by the 
executor or administrator, if there is one, and, if not, by those entitled to the decedent's 
estate.

6. PROBATE COURT; A FKiENDLY FORUM.

EADACPA encourages the filing of complaints in Probate Court even while the victim 
is alive. This legislative approach was based on the reasoning that the court which appoints 
conservators sees itself as the protector of the disabled, and is likely to be a friendly forum 
for abuse victims, and may have greater expertise in handling controversies about whether 
someone is taking advantage of an incompetent. EADACPA’s legislative history recognizes 
that the Probate Court may also have a greater sensitivity to the problems of the aged and 
incapacitated.31 Controversies to recover property misappropriated from conservatees are 
typically heard more expeditiously in Probate Court than on the general civil calendar.

lUnfortunately, in connection with conservatorships and guardianships, the Probate 
Court is still a court whose powers "extend only to those matters expressly conferred by 
statute and certain ’incidental powers’ necessary to enable probate courts to carry out their 
express statutory authority."32 Thus, for example, the Probate Court has had no authority 
to join indispensable third parties in conservatorships.

Although the notion of the Probate department as a court of limited jurisdiction is not 
yet dead and buried, EADACPA puts another nail in the coffin.33 Under EADACPA, the

31 Hie Saute Judiciary Committee Report noted: ’ Proponents have suggested that since probate courts are
more familiar with elder and dependent adult issues, they would be more understanding in these types o f cases.' 
The Committee report was indecisive about die accuracy o f the proponents’ suggestion that Probite Court 
judges tend to be more knowledgeable and expert ir. these matters. Sen. Jud. Cmte. Rprt., hearing on April 30, 
1991.

33 Ross & Moore, CAL. PRAC. GUIDE: PROBATE (TRG 1990); Paragraph 3:52.1.

D In the context o f decedents’ estates (Probate Code §7050) and trust estates (Probate Code §17200), the 
Probate Court has become a court o f general jurisdiction. Conservatorships and guardianships are the sole 
remaining areas suffering from a lack o f general jurisdiction, and sadly those are the sole areas in which the 
estate belongs to a yet living person who may really need the economy and promptness that general jurisdiction 
in the Probate Court could provide.

19-
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Probate Court is a court of general jurisdiction over civil actions and proceedings "involving 
a claim for relief arising out of the abuse of an elderly or dependent adult, i f  a conservator 
has been appointed for plaintiff prior to the initiation of the action for abuse. Thus, if a 
defendant has committed an abuse against a married conrervatee, the conservatee’s spouse 
may bring a suit in Probate Court for the damages suffered by the spouse as a result of the 
abuse.

The statute limits this broadened jurisdiction to situations in which a conservator was 
appointed before the "action for abuse" was "initiated." Query when "an action for abuse" 
has been "initiated?" Must the general conservator be appointed prior to the "initiation" of 
the "action for abuse," or will the appointment of a temporary conservator suffice? Three 
issues must be addressed by counsel seeking Probate Court jurisdiction.

First, does the temporary conservator have the authority to commence an action? 
Unless there is an emergency or the Probate Court specifically grants the temporary 
conservator the authority to file the action, the answer is clearly no.

Second, competent defense counsel will contend that the Legislature intended to not 
invest the Probate Court inappropriately with the burden of resolving civil controversies until 
the Probate Court has, come to a firm decision that an ongoing general conservatorship is 
warranted. The author believes that such an argument is not reasonable and that the Probate 
Court judge who sees the need for a temporary conservatorship can specifically authorize the 
temporary conservator to file an action. There is no disceniable reason to conclude that the 
Legislature intended to deprive the Probate Court of elder abuse general jurisdiction in cases 
where the need for protection is so severe that a temporary conservator was appointed on 
little or no notice, and a general conservator was thereafter appointed.

Third, is an "action for abuse" initiated by a request for injunctive relief? Typically a 
person petitioning for a temporary conservatorship will simultaneously seek a temporary 
restraining order ("TRO") to prevent the alienation of property obtained from the prospective 
conservatee. Would that request deprive the Probate Court of general jurisdiction, i.e. 
deprive the court of the power to assess damage awards and attorneys fees against the 
defendant, or the power to issue remedial injunctive relief against third parties?

M Welf. &  Ins:. Code §15657.3(a).

r.T9
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If injunctive relief is the gist of or central to the action, then the answer is clearly yes 
that the action was initiated by the request for a temporary restraining order filed 
simultaneously with the request for the appointment of a temporary conservator. The Prob2te 
Court would thereafter lack general jurisdiction over the controversy because the "action for 
abuse"35 was initiated by the request for the TRO, which request was filed  before the 
temporary conservator was appointed.

In emergency cases, experienced counsel may therefore simultaneously prepare (i) a 
petition for appointment of a temporary conservator, (ii) a request for permission for the 
temporary conservator to file the request for the TRO, and (iii) a request for the TRO. 
Assume hypothetically that a victim’s situation warrants an ex parte appointment of a 
temporary conservator. Plaintiffs counsel will get the temporary conservator appointed in 
the morning, and obtain the authority for the temporary conservator to file a request for the 
TRO. Immediately after tire temporary conservator is appointed that morning, the attorney 
will file the request for the TRO application with the Probate Court and potentially have the 
TRO granted in the afternoon. Under the Los Angeles Superior Court Probate Policy 
Memorandum, Paragraph 6:2.03, only 4 hours notice of the TRO hearing must be given.

As a court of general jurisdiction, the Probate Court may hear and decide a complaint 
for relief firom any wrong which is both (i) actionable and (ii) listed in Welfare and 
Institutions Code §15610. Fiduciary misconduct36 and even physical abuses, such as neglect 
in a nursing home or elsewhere, are now the province of the Probate Court.

Like Samson unleashed, the Probate Court is no longer partially handcuffed when 
confronted by financial or physical abuse of its conservatees. Damages,37 attorneys’ fees,

"  Welf. & Inst. Code §15657.3(a).

36 See footnote 8 for tbe definition o f 'fiduciary abuse.*

37 Tbe availability o f damages in the Probate Court, it must be admitted, is not entirely a new concept. 
Effective July 1, 1991, new Probate Code §2619.5 brings into tbe conservatorship law a double damages 
provision that has long applied to decedents estate. Section 2619.5 provides: 'A person who in bad faith has 
wrongfully taken, concealed, or disposed o f property in the estate o f the ward or conservatee is liable for twice 
the value o f the property, recoverable in an action by the guardian or conservator for the benefit o f tbe estate.* 
Unfortunately, the allowability o f such double damages is solely in the discretion o f the court, and such awards 
have been extremely rare in the context o f decedents estates. The theoretical availability o f such an award may 
not provide much fee incentive to the conservatorship litigator. Tbe court may reasonably conclude that tbe

-21-
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jurisdiction to join indispensable third parties, and injunctive relief are tools which the 
Probate Court, in its sound discretion, may now employ to protect its conservatees if the 
action arises out of the abuse of an elder or dependent adult.3*

The breadth of the Probate Court’s new jurisdiction defies imagination and will come 
as a surprise to many. For example, the following abusive practices may now be litigated in 
a Probate Court conservatorship proceeding as unfair trade practices39 for which damages, 
injunctive relief and attorneys fees enhanced by the new factors40 are sought:

(i) swindles by con artists masquerading as reverse home equity mortgage 
brokers,

(ii) phony contractors who prey on the elderly,
(iii) individuals who take senescent elders’ assets, cut the victims off from the rest

of the world, and then neglect their health,
(iv) understaffing, and institutionalized neglectful care in those rbad apple" nursing 

homes which put the rest of the industry in a bad light,
(v) trustee embezzlement or other misconduct,41

(iv) misuse of a durable power of attorney for property or for health care.42

7. CONCLUSION. AND THE FUTUKE.

consemtee needs those double damages to pay for his or her medical and custodial care, and that compensating 
the lawyer is a lower priority. Poor people have accordingly had less access to conservatorships and legal 
representation, which is a problem that EADACPA seeks to correct.

*  Welf. & Inst. Code §15657.3.

» Bus. &  Prof. Code §17200.

® Set the text accompanying footnote 14, supra.

41 Probate Code §17200.

43 Section 9 of Chapter 1055 of Statutes of 1991, amending Civil Code §2413. This 
amendment was initially a Beverly Hills Bar Association resolution conceived and drafted by 
the author of this article. The resolution was adopted at the 1990 State Bar Conference of 
Delegates.
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The Legislature’s hope is that by providing elders and dependent adults with the 
means to vindicate their rights in a tort context in the Probate and general civil courts, 
EADACPA will eventually make litigation unnecessary. It is the hope of the author of this 
article that EADACPA will be copied in other states, and will serve as a quality control 
device over the furnishing of services and goods to elders and dependent adults. If abusers 
know they must pay for the harm they inflict, they may be deterred from wrongdoing. Only 
time will tell.

EADACPA does nothing to address the problem of intra-family abuse of elders or 
dependant adults, which abuse is due primarily to caregiver overload in the opinion of the 
author. The author hopes that the same coalition of lawyers and social service activists, 
whose efforts are responsible for the enactment of EADACPA, will be successful in their 
efforts to generate legislation which will create a day care respite center industry. Medicare, 
Medicaid, tax and other incentives are being considered. The greater availability of good 
quality day-care respite-center services should reduce the pressure on caregiver family 
members and thereby reduce the frequency of intra-family abuse. Such c,mportive services 
would make it unnecessary for family caregivers to miss work as often, and obviate at least 
one ot the causes of premature institutionalizations.

If a day care respite center industry ultimately arises, EADACPA will hopefully be a 
pan of a network of federal laws ensuring that the quality of the care provided will never 
drop to the levels that have soiled the image of the nursing home industry.

-23-
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OLDER PERSONS ACTION GROUP, Inc.
325 E  3rd. Ave., #300 

-  Anchorage, AK 99501-2606
(907) 276-1059 (Toll free 800-478-1059)
FAX (907) 278-6724

R E C E I V E D  

MAR 2 8 1996
Ans'd...........

March 26,1996

Senator Robin Taylor 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Dear Senator Taylor:

The Older Persons Action Group, Inc. urges you to support SB 211. This bill makes it a 
crime for an individual to abuse or otherwise endanger vulnerable adults entrusted to 
their care. When law enforcement and judicial officials refuse to prosecute perpetrators 
o f abuse because there is no specific law against these acts, we must take action to 
preclude repetition o f these crimes. SB 211 fulfills this need and we strongly urge you to 
support this legislation

OPAG also endorses SB 296 which requires a fingerprint background check before 
certain persons may be employed in a nursing home or assisted living facility. Elderly 
living in these facilities are particularly vulnerable to criminals who find ready 
employment in these facilities. The requirement for a fingerprint background check is a 
prudent management practice to prohibit persons with violent or criminal backgrounds 
from caring for the elderly. I urge you to support SB 296.

Sincerely,

Sara L. McCullough
President
Board o f Directors



LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LE G A L AN D  RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AG ENCY 

STATE OF A LA S K A
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M March 4, 1996

S U B J E C T : Sectional Summary o f SB 211 
(Work Order No. 9-LS1296\C)

T O : Senator Johnny Ellis 
Attn: Lynn Kenney

F R O M : Gerald P. Luckhaupt 
Legislative Counsel

You have requested a sectional summary o f the above-described bill.

As a preliminary matter, please note that a sectional summary of a bill should not be 
considered an authoritative interpretation o f the bill - the bill itself is the best statement of 
its contents.

Sections 1 and 2 o f  the bill provide technical amendments to AS 11.41.410 - 1 1.46.420 by 
recognizing that state agencies other than the Department of Health and Social Services 
license facilities and programs that mentally incapable persons may be residents o f or 
participants in.

S ect ion  3 o f  the hill creates new crimes of endangering the welfare o f a vulnerable adult,1 
committed by intentionally deserting a vulnerable adult, and criminal neglect o f a vulnerable 
adult,2 committed by failing to provide support to a vulnerable adult.

GPL:klb 
96-156.klb

'Punishable as a class C felony. See AS 12.55.125(c).

^Punishable as a class A misdemeanor. See AS 12.55.135.

SECTIO N AL AN ALYSIS



Ms. Mouroon A O'Neill
3550 Alamosa Dr
Anchorngo AK 99502 Phona: 248-4450

Affiliation: Hog. Volor: Y Dot# POM Son!: 03/04/96 Consistent: N

Bll Number: SB 211 Rosponso: Supports Distribution: 09

Subjoct:

M issage; I ENCOURAGE YOU TO VOTE FOR SB 211 WHICH ADDRESSES ISSUES OF ABUSE AND NEGLECT 
OF VULNERABLE ALASKANS WHO ARE RESIDENTS OF CARE FACILITIES IN ALASKA, THANK 
YOU.

Mr. Eldrod J Harris
10201 Tartan Cir
Anchorage AK 99507 Phono: 248-1717

Affiliation: Reg. Voter: Y Date POM Sent: 03/14/96 Consitutont: N

BiH Number. SB 211 Rosponse: Supports Distribution: 20

Subject:

Message: THE PIONEERS' HOMES PLAN TO PROVIDE CARE AND MEDICAL ATTENTION WITHOUT
SIGNIFICANT TRAINING CIRCUMVENTS STANDARDS JUST TO REDUCE OVERHEAD AND IS 
CONTRARY TO SB 211. VULNERABLE ADULT CARE WONT BE ENHANCED.
RESIDENTS WILL HAVE TO PAY MORE FOR LESS. PLEASE VOTE IN FAVOR OF SB 211.

Ms. Angola 'A  Doutsch
3110 Dot Cir
Anchorage AK 99507 Phone: 343-7218

Affiliation: Reg. Voter; U Date POM Senl: 03/15/96 Consiiutont: N

B.:i Number SB 211 Response: Supports Distribution: 60

Subject:

Message: I SUPPORT SB 211.

Ms. Vio-'eta D Cho
3480 Harrx* O
Anchorage AK 99504 Phone: 333-4319

Affiliation: Reg. Voter: Y Dale POM Senl: 03/15<96 Consistent: N

B*if.umber S B 211 Response Supports Distrfcuton: GO

Subject:

Message I SUPPORT SP 211.



Mrs. Marla E Marin
12110 Buttormilk Wy
Eagle River AK 99577 Phone: 694-2309

Alfillalion: Rey. Voter: Y Daie POM Sent: 03/15/96 Consitutont: N

B4I Number: SB 211 Response: Supports Distribution: 60

Subject:
Mossayo: I SUPPORT SB 211.

Mrs. Linda L Howard
6603 Hamlet Cir
Anchorage AK 99502 Phone: 243-7673

Affiliation: Reg. Votor: Y Pato POM Sont: 03/15/96 Consitutont: N

BiilNumbor: SB 211 Response: Supports Distribution: 60

Subjod:
Message. I SUPPORT SB 211.

Ms. Connie M Re-mors
PO Box 111356
Anchorage AK 99511 Phone: 333-8119

Affiliation: APH Rog Voter. U Oate POM Sent: 03/15/96 Consitulent: N

(341 Number. S B 2 11 Response Supports Distribution; 60

Subject:

Massage I SUPPORT SB 211.

Mr. Homer J Enrigues
PO Bo* 104136
Anchorage AK 99501 Phone: 258-3511

Affiliation: Rog Voter. U Date POM Sent: 03/15/96 Consitulent: C

BJ Number SB 211 Response: Supports Distnbulon: 60

Subject:
Message I SUPPORT SB 211.



Mr*. Kathryn M Riesz
20200 Constitution Dr
Eaglo River AK 99577 Phono: 696-7149

Affiliation: Rog. Votor: U Date POM Sont: 03/15/96 Consitutont: N

Bill Number: SB 211 Response: Supports Distribution: 60

Subject:
Message: I STRONGLY SUPPORT SB 211.

Mr. William H Riesz
2U200 Constitution Dr
Eagle River AK 99577 Phono: 696-7149

Affiliation: Reg. Voter Y Dale POM Sent: 03/15/96 Consitulent: N

Bill Number: S3 211 Rorjronso: Supports Distribution: 60

Subjoct:
Message: I STRONGLY SUPPORT SB 211 R IS LONG OVERDUE.

Mrs. Dawn L I  oar
4301 Merrill Cir
WasilU AK 95vJ4 Phone: 373-6214

Affiliation: Rog. Voter: Y Dalo POM Sent: 03/15/96 Consitulent: N

B-il Number: SB 211 Response: Supports Distribution: CO

Subject:
Message: I SUPPORT SB 211. IT IS LONG OVERDUE.

Mrs Mol-Y P Mubto*
HC32662SE
v/arnu AK 9% 54 Phone: 745 3129

Affiliation: Reg Voiec U Date POM Sent: 03/15/96 Comltutent: N

BA Number: SB 211 Response Supports Distribution 60

Subject:
Message: I SUPPORT SB 211 IT IS LONG OVERDUE



Ms. Luisa A Conrad
12457 Creslod Outto Dr
Eaglo Rivor AK 99577 Phono: 696-6018

Aftilialion: Rog. Votor: Y Dale POM Sont: 03/15/96 Consitutont: N

Bill Number: SB 211 Rosponso: Supports Distribution: 60

Subject:
Mossaga: I SUPPORT SB 211. TT IS LONG OVERDUE.

Mrs. Kathloon H Emmons
16617 Davis St
Eagle River AK 99577 Phono: 694-2184

Affiliation: Rog. Voter: U Date POM Sent: 03/15/96 Consitutont: N

Bill Number: SB 211 Rosponso: Supports Distribution: 60

Subject:
Message: PLEASE PASS r  - BILL TO PROTECT ASSISTED LIVING RESIDENTS FROM ABUSE AND

NEGLECT.

Mr. Kim M Robbs
SRA Box 6525 E
Wasilla AK 99654 Phone: 000-0000

Affiliation: Rog. Voter: Y Date POM Sont: 03/15/96 Consitutont: N

B-ilNumbor: SB 211 Response: Supports Distribution: 60

Subject:
Massage: PLEASE PASS THIS BILL TO PROTECT ASSISTED LIVING RESIDENTS FROM ABUSE AND

NEGLECT.

Mr Edmaund R Loo/
4301 Merrill Cir
Was*'.la AK 99654 Phone: 000-0000

Affiliation: Reg Voter. U Date POM Sent: 03/15/96 Consistent N

BA Number: SB 211 Response' Supports Distribution: 60

Subject:

Message I STRONGLY AGREE ON RtlSBUL TO PROTECT OUR VULNERABLE ADULTS



Mo. Joan Williams
IIC02 I3ox7470
Palmer AK 99G45 Phone: 745-4000

Affiliation: Reg. Voter: U Dale POM Sont: 03/15/96

Bill Number: SO 211 Rosponso: Supports Distribution: 19

Subject:
Message: I AM IN FAVOR OF THE BILLS TO PROTECT ELDERLY FOLKS.

Consitulent: N



Mo. Kathleen L Fitzgerald
4521 Soulhpc-k Bluff Dr
Anchorage AK 99516 Phono: 272-8270

Affiliation: Rog. Votor: Y Date POM Sonl: 03/16/96 Conoitutont: N

Bi Number: SB 211 Rosponso: Supports Distribution: 01

SubjbTt:
Message: KUDOSI THANK YOU FOR SPONSORING SB 211 .1 STRONGLY SUPPORT.
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A laska  Commission on A g in g

ALASKA C OMMISSION ON AGING

Position paper on SII 211: An Act relating to se.xmd assault; anil relating to 
endangering the welfare o f vulnerable adults.

March 13, 1996

The Alaska Commission on Aging supports SB 211, and urges its enactment The 
purpose of SB 211 is to increase the legal protections for vulnerable adults Specifically. 
SB 211 establishes that the acts of intentional abandonment, and of neglect of the 
vulnerable adult, arc criminal acts when they arc committed in a facility or program 
licensed by the Stare, or are committed by an individual who has legally assumed 
responsibility for the care of such an adult The mission of the Alaska Commission on 
Aging is to ensure the honor, dignity, security, and independence of older Alaskans, and to 
assist older Alaskans in maintaining quality and meaning in their lives Thus we support 
SB 211, and the positive contribution it makes to increase the legal protections for seniors 
in long-term care across out State

Donald Hoover, Chairm an 
Alaska Commission on Aaiil!*



March 12, 1996

Honorable Johnny Ellis
S ta te  Capitcl
Juneau, Alaksa 99801-1182

Dear Senator Ellis:

Thank you for introducing Senate Bill 211 legislati.cn tc protect vulner­
able adults from abuse and neglect.

We have acknowledged that seme adults, such as the elderly and the 
handicapped, are mere vulnerable than ethers. SB 211 identifies and defines 
acts which endanger the welfare cf vulnerable adults. This clarification is 
needed.

Senate Bill 296 is cf equal importance. Legislation requiring finger 
print criminal background checks fcr persons seeking employment in a nursing 
home or assisted living facility is badly needed. Many residents in nursing 
home or assisted living facilities lack the ability tc communicate their 
needs :r follow the instructions cf their caregiver. While it is true that 
background checks will net insure competent care, they wiJJ do much tc 
eliminate some potential risks.

I strongly support both Senate Bill 211 and Senate Bill 296.

Sincerely,

Juneau, AK 99801
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I cannot bo at tho 1:30PM hearing today for S0211 but want to express my support 

of it as well as for ‘JU29G. rtb the mother of a 42 year old mentally ill daughter 

who will likely need to bo in an assisted living facility for tho rest of her 

life, and as one in that age bracket where I see close friends going into a 

variety of retirement homos, I see the need for close supervision of employees 

in assisted living facilities. Tho potenlial for abuse is great and, as the 

population in Alaska increasingly "greys," it is urgent that we develop strict 

guido-lines and maintain proper supervision of all employees in both retirement 

facilities and facilities housing the mentally ill.

As Prosidont of both AAMI (Tho ANCIIORAGC Alliance for the Mentally 111) and 

CARTA (Central Alaska Rotired Teachers) I urge passage of both ‘JD211 and 30296.

Lola J. Rood, 831 W. 19th Avo., Anchorage, AK 99503, (907) 279-3006.

Senator Taylor:

Distribution:

To: Robin Taylor > FAX:19074653922

CompuServe Mail (960320183619 103666.2203 JHQ73-2) Page 1 of 1
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3/12/96

A M E N D M E N T

OFFERED IN THE SENATE 

TO: CSSB 21 l(STA)

1 Page 1, line 13:

2 Delete "entrusted to"

3 Insert "in [ENTRUSTED TO]"

4 Page 2, line 15:

5 Delete "entrusted to"

6 Insert "m [ENTRUSTED TO]"

7 Page 3, line 17:

8 Delete "knowingly"
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State should make abuse, neglect of elderly a crime
By BOBBIE WATTS
Port 1 ol 2

• I p l a c e d  m y  f a t h e r - i n - l a w ,
P au l  W atts ,  in  F r i e n d s h ip  H o m e  
Inc., an  a s s i s t e d  l iv in g  h o m e ,"o n  , \
March 10, 1905. T w o  m o n t  i s 1 l a t ­
e r ,  I s en t  a  c o m p l a i n t ' t o '  t h e / .
Office of th e  L o n g  T e rm  C a re  
O m b u d s m a n ,  b e c a u se  I re a l iz e d  
P a u l  w as  b e in g  a b u s e d  a n d  no-.

•glectcd b y  th o s e  w e p a id  to  'care 
fo r  him . • • •• ' ’* * ’<»•!

j P au l  h a d  k i d n e y  d ise a se  a n d  
‘.w as  a l lo w ed  to  go fo r  s ix  d ay s ' j ' .  
w i th o u t  h is  m e d ic a t io n  to  pre-'.  .•>’ 
v e n t  fluid b u i ld u p .  H e  g a in e d  52 

'p o u n d s ,  p u t t i n g  a d d e d  s t r a i n  on c 
h is  a l re a d y  w e a k e n e d  h e a r t .

; F r ie n d s h ip  H o m e 's  s t a f f  d id  
n o t  p ro p e r ly  t r e a t  P a u l ’s w o u n d s  

■or tu rn  h im  in  h is  b ed .  H e  w a s  
’• li te ra l ly  b e in g  , e a te n  a l iv e  b y  
gangrene. T h e y  e v e n  c h a rg e d  h im  

. f o r  w a te r .  .'
1 O n i  d a y  a f t e r  I m o v ed  h im  to  

a  n e w 'h o m e ,  h e  w a s  so sw o l le n  th e y  d id .  T h is  k in d  of abuse, 
h e  could n o t  f i t  in  a w h e e lc h a i r  neg lec t  o r  e x p lo i t a t io n  of o u r  
a n d  had  to  b e  t a k e n  on  a  s t re tch -  s e n io r  c i t izen s  is no t  a c r im e .

. e r  to  see a  d o c to r .  H e  d ied  fo u r  . □ .
d a y s  la te r .  S ta t i s t i c s  s h o w  th a t  b y  th e

M a n y ,  o t h e r  e ld e r ly  r e s id e n ts  y e a r  <:010, 11 y e a r s  from  now , 
o f  F r ie n d s h ip  H o m e  Inc. a ls o  OUr s e n io r  p o p u la t io n  w il l  t r ip le ,  
w e re  be ing  a b u s e d  a n d  n e g le c te d . '  We h a v e  th e  fa s te s t  g ro w in g ,  p e r  
A  long l is t  o f  in c id e n ts  is d o c u - ' c a p i ta ,  s e n io r  p o p u la t io n  in  th e  
m c n tc d  in  a ’ 25-pnge in v o s t ig a -  n a t io n . - a c c o r d in g  to  th e  A la s k a  
t lo n  by  th e  s t a t e ' s '  L o n g  T e r m  C o m m iss io n  on  A ging . T h e  fnst- 
C nrc  O m b u d s m a n . '  • g r o w i n g  s e n i o r  p o p u l a t i o n  in

•T h e  o w n e r s / m a n a g e r s  of. A la s k a  w il l  r e q u i r e  m o re  long- 
F r ie n d s h ip !  H o m e  Inc., D eb i a n d  te rm -c a rc  fa c i l i t ie s  a n d  h o m es  
T ra c y  B a tc h c ld c r ,  so ld  t h e  h o m e  t h a t  a r e  s ta f f e d  w i th  t r a in e d ,  
a n d  left th p  s t a t e ,  m o s t  l ik e ly  c o m p a s s io n a te  p eo p le  to  c a r e  fo r 
n e v e r  to  bq c h a rg e d  fo r  w h a t  th em .

. • n/ '

r .  • »o« haujh in ; r . w . i f / t j j
Bobbin Watts ' ,

I h a v e  com e fo r w a rd  w i th  m y  
s to ry  to  c ry  o u t  to  o u r  L e g is la ­
tu re  to  c r e a te  s t a t e  la w s  t h a t  w ill  
n r e v e n t  w h a t  h a p p e n e d  a t  
f r i e n d s h i p  H o m e  Inc. f ro m  e v e r  
h a p p e n in g  to  one  e ld e r  A la s k a n  
again!

M y goal is. to  g e t  a b i l l  p asse d  
th i s  sess io n  t h a t  m a k e s  a b u se ,  
neg lec t  a n d  e x p lo i t a t io n  o f  th e  
e ld e r ly  a c r im e . I a l s o  h o p e  to  
s u p p o r t  leg is la t io n  t h a t  w o u ld  
re q u ir e  f in g e rp r in t  b a c k g ro u n d  
checks  fo r  a l l  em p lo y e e s  of n u r s ­
ing  fac i l i t ie s  a n d  a s s is te d  l iv in g  
h o m e s . '  R igh t  n o w , i t ’s p o ss ib le  
fo r  so m eo n e  co n v ic ted  of a s s a u l t  
o r  sex  a b u s e  o r  d ru g  a b u s e  to 
w a lk  s t r a ig h t  in to  a jo b  c a r in g  
fo r  th e  e ld e r ly .

. In th e  p a s t ,  th e  L e g is la tu re  h as  
co n s id e red  ab u se ,  neg lec t  a n d  e x ­
p lo i ta t io n  law s  b u t  fa i led  to  pass  
a n y th in g .  I h ope  to  p e r s u a d e  
th e m  to p a s s  such  a law .

•W hile  in  J u n e a u  F eb . 20-23, m y  
concerns ,  a n d  m y  s u p p o r t  o f  Sen . 
J o h n n y  E l l is '  b ill  c r im in a l iz in g  
neg lec t  o f  th e  e ld e r ly  (S B 2 U ) ,  
Cot mi. ed  reac t io n s ,  a n d  I w a s  
s u rp r i s e d  a t  th e  o p p o s i t io n  th a t  I 
h e a rd  a b o u t  w h ile  th e re .  M any  
le g is la to r s  a n d  th e i r  s t a f f  a r e  
re ly in g  on th e  p o s i t io n  of th e  
D iv is io n  of S e n io r  S e rv ice s  in 
ech o in g  t h e i r  ow n  o p p o s i t io n  to  
S B  211.

H o w  ca n  a n y o n e  w h o  e v e r  
h e a rd  o r  re ad  th e  re p o r t  o f  th e  
i n v e s t i g a t i o n  o n  F r i e n d s h i p  
H o m e Inc. s i t  th e r e  a n d  te l l  m e  
t h a t  w e  h a v e  a d e q u a t e  c r im in a l

My goal is to get a bill passed  this session  
that makes abuse, neglect and 

sexploitation of the elderly a crime. . . . 
"Right now, it’s  possible for someone 
convicted of assault or sex abuse or drug 
abuse to walk straight into a job carinq for 
the elderly.

law s  on th e  books?  Debi an d  
Tracy B a tch e ld e r ,  fo rm e r  o w n e rs  
o f  f r i e n d s h ip  H om e, a r e  s i t t in g  
in B an g o r ,  M aine, h a p p y  t h a t  
A la s k a  docs no t  h a v e  law s  h o ld ­

i n g  th e m  c r im in a l ly  re sp o n s ib le  
for such h o r r ib le  a b u se s .

T h e  D iv is ion  of S e n io r  S e r ­
v ices  c a n  t a k e  a d m i n i s t r a t i v e  ac- 
t i  w h e n  d ea lin g  w i th  a b u s e  
ar. neg lec t o f  th e  e ld e r ly ,  b u t  it 
can .to t  p u r s u e  c r im in a l  s a n c t io n s  
a g a in s t  th o se  w h o  w o u ld  v ic t im ­
ize o u r  loved  ones. T h e  D e p a r t ­
m e n t  of L aw  h as  s ta te d ,  m o re  
t h a n  once, t h a t  th e  c r im in a l  code 
a s  it  ex is ts  is in a d e q u a te  to  f igh t 
th i s  p ro b lem .

W ha t m o re  do  le g is la to r s  need  
t o  h e a r ?  H o w  m a n y  m o r e  
" F r i e n d s h ip  H o m e s”  need  to  he  
b ro u g h t  to  l igh t  b e fo re  th e  Legis- 
I a tu r e  ta k e s  ac tio n  to  p ro te c t  th e  
th o u s a n d s  o f  e ld e r ly  c i t iz en s  in 
A la s k a  from  th e  k in d  o f  g ro ss  
a b u s e  an d  neglec t t h a t  w e  h a v e

a l re a d y  seen?
I am  en co u rag ed  b y  a n d  p ro u d  

of th e  p eo p le  in  J u n e a u  w h o  
sp en t  th e  t im e  to  re a l ly  l is ten  to  
m y ex p e rien ce  a n d  m y  ca ll  fo r  
help . T h ey  c o m m it te d  th e m s e lv e s  
to  r e s e a r c h i n g  a n d  l e a r n i n g  
ab o u t  th e  law s  t h a t  w e  c u r r e n t ly  
h av e  a n d  th e  ones  t h a t  w e  need .

I a s k  l a w m a k e r s  no t to  re ly  on  
seco n d h an d  o p in io n s .  A sk  th e  
peo p le  w h o  h a v e  p e r s o n a l ly  e x ­
per ienced  e ld e r  a b u s e  a n d  n e ­
glect. A sk  th e  p eo p le  re sp o n s ib le  
for in v e s t ig a t in g  a n d  p ro s e c u t in g  
th e  p e r p e t r a to r s .  T h ey  w il l  te l l  
you  w h a t  you  n eed  to  k n o w .  
T h ey  w ill  te l l  y ou  h o w  to p ro te c t  
o u r  o ld e r  A la sk a n s .

□  Oobblo Wotts lives In Anchorage. 
Sho was the winner of tho Dolly News 
"Send Mo to Juneau" contest. Sun­
day, Part 2: A Journal of hor experi­
ence os a citizen lobbyist.
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Pioneers to pay m o r e  for leaner care
fly JEANNE ENR IG HT 

Alnskn Star Reporter

Some seniors liv ing in the state's 
P ioneers ' Homes may soon be 
eared for by lesser trained person* 
ncl and pay more fo r it.

In Alaska, approximately 1,800 
beds arc devoted to patients receiv­
ing skilled nursing care, Accord ing 
to Connie Sipc, director o f the D i­
vis ion o f Senior Services (DSS), 
600 o f those w ill be affected by pro­

posed chances at the state’ s six Pio­
neers’ Homes.

Soon, all Pioneers’ Homes svil 
change the ir stains from skilled 
nursing facilities to enhanced is- 
sistcd liv ing facilities.

The decision has several serious 
ramifications.

First o f all, as skilled nursing 
facilities . Pioneers’ Homes have 
been required to comply with cer­
tain federal regulations. The De­
partment o f Social Services (DSS) 
lias been ac tive ly enfo rc ing the

homes’ compliance.
As enhanced assisted liv ing fa­

cilities, Ihc Pioneers' Homes w ill 
no longer be under stringent fed­
eral guidelines. The licensing unit 
o f the DSS w ill enforce its own 
enhanced assisted liv in g rcgula- 
• ir ,is once the change takes place.

Secondly, for Pioneers' Home 
residents who require total care, the 
change to enhanced assisted liv i. g 
means that their care w ill no longer 
be provided by highly-trained reg­
istered nurses (UN) Instead, most

o f d cir care, including the distri- 
but on o f medications, w ill be pro- 
v i led by lesser-trained certified 
n rscs' aides (CNA),

And lastly, by changing patients' 
hiatus to "enhanced assisted liv ing ," 
the elders who weren't elig ible for 
longevity bonuses w ill once again 
receive their 5200-250 per month.

However, patients who cannot 
afford to pay the charge for their 
care —  about S 1,000 per month, 
according to D iv is ion o f Senior 
Services Director Connie Sipc —

must turn over their bonuses to die 
homes to help pay their bills.

M eanwh ile , rales charged to 
Pioneers’ Homes residents arc on 
their way up. However. Sipc said 
that even though rates charged to 
the patients w ill be increasing some 
time in the near future, the homes 
w ill not realize an increase in profit.
"W hen we increase die fees, we 

aren’ t going to get extra money. The 
legislature is going to tal c aw ay the 
general fund to the tune o f wliat- 
(P ltasc see P IONEERS . Page 2)
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W itn ess  te l ls  of a b u s e  a t  boarding h o m e

Idesta Groon. 82. helped s ta te  investigators in their examination of conditions at Fr.endr.rnp Homo, a n  A nchorage  
boarding h o m e licensed to ca re  lor infirm elderly people  S he  w as  moved from th e  h o m e during the investigation

State says home abused elderly
Report cites neglect, withholding medication, tormenting Alzheimer’s victims
Dy SHEILA TOOMEY

. N. '
The owners and •■'..•it <»f 

a private  adult boarding 
homo, l icensed  by tin* 
•.!;it*' to care for to infirm 
eld people, pcjjlvtti ti .mil 
abused residents, f.• 11• tl to 
gel m ed ica l ca re  for 
rr.ively il* ji.itj**ntv .vitr.- 
lie1! necessary medKatii>n 
.mu to rm e n te d  A lrhci 
merv. v ir t lm ’i, according

I F a f i i h i e D ’- f l i n i - B a w ’ s  f a n e  

c i r e a f i e s  a  c p a c s a d l e i i '
fly SHEILA TOOMEY

lytj)
•a* *

investigation 
Tbe buig-ler! 

bud*man. ie i j i  
rrmnitonrn: mi

I. ...

a ,v us*' 
mval' "• 
ith !ti|

ami .i tab-nt j
1 IM I. IM il I i.

M ill 111,

. \ 1

tie
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il •, i i •if.vn W A T f

• i cnasge. aga 
•-*1 Tra. >• Match
*•: te.VS.ef * i i

.'M l t n v i  .!Ijj.lt IV e  ; .  ; •

■ i. i • ' i n . , .  i • 'i i . i  . , •  i .• . v i . i  i • ]

ru n n in g  the  hom e.
VVr".f ffHtii Avenue in th 

• mi 1..IM* are.., xefiie 
times fa iled  to f i l l  jn  
t le n ti*  prescrip tion-.

et. le ft Mid people sittm  
on to ile t i or in wet i l l; 
j i e n ,  b o r r o w e d  m o n

Eft.
H .tch
days, through their I

over
a tto rn ey , Roger Ih -aty . 

seek emergency medical from old people in their and by leaving a menage

.'lit# U e i i  is* \\
ys^,

«k .u I til v u i h j i ' f t n t  ' a

to *  lU c* f’ Att*' HOME
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HOME: Ombudsman finds abuse and neglect
Conllnuod from Pago A-l

cruel an d  m a l ic io u s  teas in g  
. . .  in th e  fo rm  of com ing  
u p  b eh in d  h im  an d  g r a b ­
b in g  h im  by  th e  t r u n k  an d  
l i f t in g  h im  up , s q u i r t in g  
h im  in th e  face fo r  long 
p e r io d s  of t im e ,  o r  v e rb a l ly  
p o k in g  fun a t  h is  l im i te d  
m e n ta l  fa cu l t ie s .”

T w o  re s id en ts ,  in c lu d in g  
t h e  A l z h c 'm c r ' s  v i c t i m ,  
d ied  a t  th e  h o m e th is  s u m ­
m e r  a f t e r  m a n a g e r s  n e ­
g lected  to  o b ta in  m ed ica l  
a t t e n t io n  fo r  th e m ,  th e  r e ­
p o r t  says , b u t  in v e s t ig a to r s  
d id  n o t  l in k  th e  d e a th s  to  
th e  a lleged  neglect.

T he  o m b u d s m a n  w ou ld  
h a v e  r e c o m m e n d e d  t h e  
B a tch c ld c rs '  l icense  b e  r e ­
voked . th e  re p o r t  says ,  b u t  
th e y  got o u t  o f  th e  b u s i ­
ness in  th e  m id d le  of  th e  
in v e s t ig a t io n  an d  left th e  
state. The h o m e is n o w  
o p e ra te d  b y  a  n ew  o w n e r  
u n d e r  a  d i f fe re n t  nam e.

A c ting  o m b u d s m a n  Suz- 
a n  A r m s t r o n g  a l s o  h a s  
a s k e d  th e  U .S. P o s ta l  S e r ­
v ic e  t o  i n v e s t i g a t e  t h e  
B a tch c ld c rs  fo r  o b s t ru c t in g  
th e  m a i ls  b y  a l leg e d ly  in ­
te rc e p t in g  m a i l  ad d re s sed  
to  a re s id en t.  H e r  re p o r t  
accuses th e  l a t c h c ld c r s  of  
in te r f e r in g  in  th e  o m b u d s ­
m a n 's  in v e s t ig a t io n  b y  a t ­
t e m p t i n g  to  i n t i m i d a t e  
p e o p le  c o o p e r a t i n g  w i t h  
th e  p robe .

T h e  i n v e s t i g a t i o n  w a s  
p re c ip i ta te d  in  M ay  b y  tw o  
c o m p la in ts ,  in c lu d in g  one  
from  B obbie  W atts ,  w h o se  
f a t h e r - i n - l a w  l i v e d  a t  
F r i e n d s h i p  H o m e  f ro m  
M arch to  J u n e .  A d o u b le  
a m p u te e  w i th  d iab e te s ,  l u ­
p u s  a n d  h e a r t  d b c a s e ,  he  
d ied  J u n e  12. s ix  d ay s  a f te r  
W atts  m oved  hirn to  a n o t h ­
e r  h o m e

W atts  sa id  she  w a s  r e ­
fe rred  to  F r ie n d s h ip  H om e 
b y  A la sk a  R egional H o s p i ­
t a l  S h e  v i s i t e d  h e r  fa 
th e r  m  law . P a u l  W atts .  69. 
a lm o s t  d a i ly  d u r in g  d e s ig ­
n a te d  v is i t in g  h o u rs  S h e  
" sh o o k  o f f"  h e r  e a r ly  c o n ­
ce rn s  ab o u t  p re s c r ip t io n s  
no t be in g  p ick ed  u p  a n d

co m p la in ts  a b o u t  n o t  g e t ­
t in g  enough  food because  
sh e  k n e w  he w a n te d  to  
com e hom e.

"T h e y  t r ie d  to  convince 
m e  it w a s n ’t t ru e ,  t h a t  he 
h a d  A l z h e i m e r ' s , ”  W a tts  
sa id  in an  In te rv iew .

A s s i s t c d - l i v i n g  h o m e s  
a rc  in ten d ed  to  be a less 
re s tr ic t iv e ,  less ex p en s iv e  
e n v i r o n m e n t  f o r  p e o p le  
w h o  c a n ’t l ive  on  th e i r  own 
o r  w i th  re la t iv e s ,  b u t  w ho  
d o n ’t re q u ir e  a fu ll-b low n 
n u rs in g  hom e. W atts  said  
she  an d  h e r  h u s b a n d  pa id  
?  1,000 a m o n th  fo r  h e r  f a ­
t h e r - i n - l a w  t o  s t a y  a t  
F r ie n d s h ip  Hom e.

T h e  h o m e  w a s  in ten d ed  
to  he  t r a n s i t io n a l ,  W atts  
sa id ,  a p lace  w h e re  Paul 
W atts  w o u ld  lea rn  ho w  to 
m o v e  from  h is  bed  to  a 
w h e e lch a i r  a n d  th e  b a t h ­
room  on his  ow n . W atts  
h a d  c a r e d  f o r  h e r  fa- 
thcr-in-Jnw  for ab o u t  tw o  
y ea rs  b e fo re  hir. second leg 
w a s  a m p u ta te d .  S h e  says  
no one  to ld  h e r  she  could 
h a v e  g o t ten  th e ra p is t s  and  
p u b l i c  h e a l t h  n u r s e s  to  
w o rk  w i th  P a u l  a t  his A i r ­
p o r t  H e igh ts  h o m e  ins tead .

A la s k a  R eg ional H o sp i­
ta l  dec lined  to  d iscuss  s p e ­
cifics of th e  W atts  case, bu t 
G a il  M cGuill,  d i re c to r  of 
q u a l i ty  m a n a g e m e n t ,  said  
a ll  a v a i la b le  resources  for 
p o s t-h o sp i ta l  c a re  a re  d is ­
cussed  w i th  a ll  fam ilies .

T h e  h o s p i t a l  d id  r.ot 
m a k e  a n y  r e c o m m e n d a ­
t ion . b u t  m e re ly  p ro v id ed  
th e  W attses  w i th  a lis t  of 
s t a t c l l c c n s c d  f a c i l i t i e s ,  
M cGuill sa id .  "W e e x p la in  
to  th e m  w e d o n ’t m a k e  
r e c o m m e n d a t io n s  b ec au se  
. . .  w e  d o n ' t  h a v e  th e  o p ­
p o r tu n i ty  to  v i s i t  place.': 
a n d  check  th e m  out

V irg in ia  S n .i lcy .  l icens­
in g  c o o r d i n a t o r  fu r  th e  
s t a t e  D iv i s io n  o f  S e n io r  
S e rv ic e s ,  s a id  h a v i n g  a 
s t a t e  license m e a n s  only  
th a t  th e  fac i l i ty  is a v a i l ­
a b le  a n d  ince ts  m in im u m  
s ta n d a rd s ,  not t h a t  a hom e 
is reco m m en d ed  S m ile y 's  
ag en cy  assu m ed  oversight 
o f the state ’ s 66 assisted- 
l iv in g  hunt*", fo r old  people

on J u ly  1 from  th e  D iv is ion  
of F a m i ly  an d  Y o u th  S e r ­
vices, w h ich  licensed  th e  
B a tch c ld c rs  in  th e  1980s.

B efore  th e  c u r re n t  in v e s ­
t i g a t i o n ,  s t a t e  r e c o r d s  
s h o w  i n v e s t i g a t o r s  c o n ­
f i r m e d  o t h e r  c o m p l a i n t s  
a g a in s t  th e  B a tch c ld c rs ,  i n ­
c lud ing  neg lec t o f  a p a t i e n t  
w ho  v/.'i fo u n d  to  b e  d i r ty ,  
d e h y d ra te d ,  m a ln o u r i s h e d  
an d  w i th  b ed  so re s  in  1991; 
a n d  in  1993 f o r  h a v in g  
m o re  r e s i d e n t s  t h a n  a l ­
low ed b y  th e i r  license.

S m ile y  an d  A rm s tro n g .  
t h c , J a c t i n g  o m b u d s m a n ,  
sa id  t h a t  F r ie n d s h ip  H om e 
s t i l l  cou ld  b e  leg a l ly  o p e r ­
a t i n g  if  t h e  B a tc h c ld c r s  
h a d n ’t g o t te n  o u t  v o lu n ­
ta r i ly ,  b ecau se  th e  s ta te  
dec lined  to  r e v o k e  th e i r  
l icense u n t i l  th e  in v e s t ig a ­
t ion  w a s  co m p le ted .

A rm s tro n g  sa id  h e r  o f ­
fice sugges ted  to  p eo p le  i n ­
q u ir in g  a b o u t  F r ie n d s h ip  
Hon e d u r in g  th e  in v es t  n a ­
tion  th a t  th e y  n o t  u se  th e  
facil ity .

W a tts '  c o m p la in t ,  f iled 
M ay  19 w h i l e  h e r  f a ­
t h e r - i n - l a w  w a s  s t i l l  a 
F r ie n d s h ip  H o m e re s id en t ,  
g en e ra ted  th e  m o s t  e x t e n ­
s ive  m u l t ia g e n c y  in v e s t ig a ­
tion  in th e  h i s to r y  of th e  
Long T e rm  C a re  O m b u d s ­
m a n 's  O ff ic e ,  A r m s t r o n g  
said.

T h e  M e d i c a i d  F r a u d  
U nit  in  th e  A t to r n e y  G e n ­
e r a l ’s O ffice got a  sea rch  
w a r r a n t  in J u n e  to  e x a m ­
ine co n d i t io n s  a t  th e  h o m e  
and  seize records ,  sa id  a s ­
s i s t a n t  a t t o r n e y  g e n e r a l  
P e te r  G a m ach e .  H is  office 
got in v o lv ed  b ec au se  s e v e r ­
al of th e  h o m e ’s 16 re s i ­
d en ts  rece ived  M edicaid .

T h e  o m b u d s m a n  a n d  th e  
B oard  of N u rs in g  re c o m ­
m en d ed  F r ie n d s h ip  H om e 
b e  c losed , A rm s t ro n g  said 
B ut P F V S  dec ided  it could  
safe ly  re m a in  o p en  w i th  
m o n i t o r i n g ,  w h i c h  w a s  
done  for ab o u t  tw o  w e ek s  
a t  th e  en d  of J u n e  and  
b eg in n in g  of J u ly ,  sh e  sa id  
P F Y S  a lso  re q u i r e d  the  
H a tch e ld ers  to  h i re  a nurr.c 
to  o v e rsee  p a t ie n t  c a re  an d  
d isp en se  m ed ic in es

T he o m b u d s m a n ’s offi< 
h e lped  one r e s id e n t ,  Ideal 
G reen .  82, m o v e  out « 
F r ie n d s h ip  H o m e  in A' 
gus t ,  concerned  a b o u t  hi 
co n d i t io n  an d  p o s s ib le  r< 
ta l i a t io n  fo r h e r  coopcri 
t ion ,  A rm s tro n g  sa id .

"T h ey  to o k  m y  m a il .  
G reen  sa id  in a n  i n t c r v i c  
F r id a y  a t  an  a s s i s t a n t s  
ing  h o m e  a m  b y  P ro v  
dencc H o sp i ta l ,  w h e re  sh  
now  is a p p a r e n t ly  f louris l  
ing. " I t  w as d a r k  a n d  y o  
d id n ' t  ge t  a n y  ca re .  . - 
T hey  w o u ld  p u t  y o u  on th  
p o t  a n d  y o u  w o u l d  si 
th e re  fo r  a co u p le  of h ou r  
b ecau se  you c o u ld n ' t  ge 
o f f ."

G a in a ch c  sa id  h is  offic- 
is i n v e s t i g a t i n g  p o s s ib b  
c r im in a l  v io la t io n s  basci 
on th e  c o m p la in t s  ag a in s  
th e  B a tch c ld c rs ,  b u t  A las 
k a  d o e sn ' t  h a v e  p a t ic n t -n c  
gleet o r  a b u s e  la w s .  In 
s a id .  " I f  y o u  h a v e  r 
s t r a ig h t  case  of a v u ln c ra  
b le  a d u l t  no t  b e in g  fed oj 

b a th e d  o r  g e r o r a l ly  ca re t  
for p ro p e r ly ,  t h a t ' s  w ro n j  
b u t  i t ’s no t u n l a w f u l . "

G a m a ch e  sa id  h e 's  not 
su re  co n d i t io n s  a t  F r ien d  
sh ip  H om e " w e r e  q u a l i tn  
l i v e l y  m u c h  w o r s e  t h a r  
o th e r  p laces. . . .  I t  w as  a 
d if fe ren ce  in d e g ree ,  no t in 
s p e c ie . "  h e  s a i d .  " L e t ' s  
face it. living in a n  Institu 
l io n ’s a  d ra g  "

D u rin g  th e  c o u r s e  of the  
fo u r -m o n th  in v e s t ig a t io n ,  
th e  o m b u d s m a n ’s off ice  In ­
te rv ie w e d  24 p eo p le ,  in ­
c lu d in g  c o o p e ra t iv e  cu r ren t  
a n d  pas t  t m p lo v c c s .  A rm ­
s t ro n g  said!

"W h at  c a n n o t  be  a m p ly  
s t a t e d , "  s a id  th e  o m b u d s ­
m a n ’s re p o r t ,  " i s  th e  s a d ­
n e s s  a n d  f r u s t r a t i o n  e x ­
p r e s s e d  b y  f o r m e r  
em ployees  an d  r e s id e n ts  at 
th e  l iv ing  c o n d i t io n s  p re s ­
en t a t  F r i e n d s h ip  H om e, 
Inc. It a p p e a r s  t h a t  th e  
re s id e n ts  . . .  w e re  p r o v id ­
ed on ly  m in im a l  to o ls  for 
ex is tence ,  food e n o u g h  to  
su rv iv e ,  m ed ica l  a t te n t io n  
only  w h e n  w i th h o ld in g  of 
such m ig h t  c le a r ly  re s u l t  in 
c a ta s t ro p h e ,  a n d  a  p lace  to  
sit in  id leness  "



WATTS: On a mission
Continued from Pago A -1

w atch fu l  eyes a s  he  recu ­
p e ra ted  from  su rg e ry  and  
l e a r n e d  to  l iv e  w i t h o u t  
legs.

A n  in v es t ig a t io n  b y  the 
s ta te  lo ng -te rm  ca re  o m ­
b u d s m a n  concluded  W atts  
w as  neglec ted  b y  th e  o w n ­
ers  an d  s ta f f  of F r ie n d s h ip  
H om e, one of m ore  t h a n  CO 
" a s s i s te a - l iv in g "  b o a rd in g  
h om es licensed by  th e  s ta te  
to  care  for th re e  o r  m ore  
c id ers  o r  in f i rm  ad u l ts .

A l th o u g h  th e  o m b u d s ­
m a n  d id  no t  conc lude  th a t  
W atts  d ied  of neglect,  B o b ­
b ie  W atts  be l ieves  h e  did, 
an d  th a t  she  sh o u ld  h av e  
k n o w n  s o m e t h i n g  w a s  
w ro n g  a n d  g o t ten  h im  out 
of  F r ie n d s h ip  H om e e a r l i ­
er.

S h e  m oved  h im  a f t e r  he 
t o l d  h e r  t h e  s t a f f  w a s  
ch a rg in g  h im  fo r  w a te r .  He 
d ied  s ix  d ay s  la te r .

"W h en  he p asse d  a w a y ,  
th e re  w a s  t h a t  g u i l t , "  she 
sa id ,  " b e in g  t h a t  I p laced  
h im  th e re .  . . .  I h a v e  all  
th e  w h a t- if s  a n d  a l l  th is  
g u il t  e a t in g  a t  m e ."

In s te a d  of le t t in g  i t  ea t  
h e r  up . W a tts  is tu rn in g  
th e  g u il t  in to  ac tio n  on 
b e h a l f  of  A l a s k a ' s  " e l ­
d e r s ."  a s  sh e  ca lls  th em . 
F ir s t  on  h e r  to-do l is t ,  now 
th a t  th e  in v e s t ig a t io n  she 
in i t i a te d  is done, is to  fax  a 
c o p y  o f  t h e  F r i e n d s h i p  
H om e rep o r t  to  l icensing  
off ic ia ls  in e v e ry  s ta te .  The 
fo rm e r  o w n e rs  of F r i e n d ­
s h ip  H om e " sh o u ld  n ev e r ,  
e v e r  a g a in  be  a l lo w ed  to  
t a k e  c a re  of one '’ldc r ly  
p e r s o n ,"  she  said .

P a u l  W a tt s ,  a r e t i r e d  
t r r c k - r e p a i r  s u p e r v is o r  for 
th e  A la sk a  R a ilro ad ,  w as  
m o re  l ik e  a b e lo v ed  f a th e r  
th a n  a fa th e r- in - law , B o b ­
b ie  sa id .  " H e  w a s  a real 
good guy . Ho m a d e  you 
feel im p o r ta n t ,  you k n o w . 
He gav e  a damn."

Raised in Las Vegas in a 
dysfunctional fam ily , Bob 
bio Watts left hom e at 14 
"There was a lack of com ­
passion and caring in my  
environm ent w hen I grew  
up. and I a lw ays  w anted  to 
be different "

S he  survived  a "w ild"  
period and cam e to Alaska  
in J9B0 — "for the great 
adventure, and to get as 
far aw ay  from m y fam ily  
as I could " N ow  35, Watts 
has spent the last decade 
raising children and dogs, 
caring for a husband of 13 
y e a r s ,  d o in g  v o lu n te e r  
work and m aking the kind  
of hom e she a lw ays  w an t­
ed N ow  she wonders if tier 
nersonal barricade*- against 
l i fe ’s rougher edges left h«-: 
m ore g u l l ib le  th a n  the  
-.huulii have been

Although she saw  her

fa lh c r- in - law  a lm o s t  d a i ly  
d u r in g  r e g u l a t e d  v i s i t i n g  
hours,  b ro u g h t  food and  
m ad e  cook ies  fo r  h im  and  
o th e r  re s id e n ts ,  V /atts  sa id , 
it took  h e r  a long  t im e  to 
figure o u t  t h a t  re s id e n ts  
m igh t b e  t r e a te d  d i f f e r e n t ­
ly  w h en  sh e  w a s n ’t a ro u n d .

" I  c o u ld  n o t  co n c e iv e  
t h a t  s o m e o n e  w o u ld  do 
th is ,"  W a tts  sa id .  " I t  took  
m e a l i t t l e  w h i le  to  catch  
on. . . .  T o  th in k  I h ad  th e  
p o o r  m a n  t h e r e  s in c e  
M arch .  I t  g iv e s  m e  th e  
creeps ."

When sh e  f in a l ly  figured  
out s o m e th in g  w a s  w rong , 
W a tts  f i l e d  a c o m p la in t  
w i th  t h e  lo n g - t e r m  c a re  
o m b u d sm an ,  a m o n i to r  r e ­
q u ired  b y  th e  fed e ra l  g ov­
e rn m en t .  M ore d e te rm in e d  
th an  e v e r  a f t e r  P a u l  W atts  
died, she  fo l lo w ed  every* 
tw is t  of th e  in v es t ig a t io n .  
Weeks tu rn e d  in to  m o n th s ,  
b u t  she  s tu c k  to  i t ,  ca ll ing  
reg u la to rs  an d  po l i t ic ian s ,  
w r i t i n g  l e t t e r s ,  c h e c k in g  
re p ea ted ly  on w h a t  p ro g ­
re s s  w a s  b e i n g  m a d e .  
S o m e w h ere  a lo n g  th e  w ay ,  
B o b b ie  W a t t s ,  " s t a y - a t -  
hom e m o m ,"  ev o lv ed  in to  
Bobbie  W atts ,  u n s to p p a b le  
ac tiv is t  fo r  th e  e lder ly .

She  e v e n  w e n t  to  w o rk  
b r ie f ly  fo r  th e  p eop le  w ho  
t o o k  o v e r  F r i e n d s h i p  
H om e a f t e r  P a u l  u icd ,  and  
helped  c lean  it up.

W atts  s a id  s h e ’s lost 25 
p o u n d s  s i n c e  f i l i n g  h e r  
c o m p la in t  in M ay. B ut a f ­
te r  m o n th s  of g iv e  a n d  
tak e ,  a c t in g  lo n g - te rm  ra r e  
o m b u d s m a n  S u z a n  A r m ­
stro n g  co n s id e rs  W atts  " a  
real  v a lu a b le  f in d "  for h e r  
office.

" S h e ’s a  v e ry  e f fec tiv e  
co m m u n ica to r ,  v e ry  c o m ­
p ass io n a te .  v e ry  d r iv e n ."  
Armstrong said "I was 
co n s tan t ly  b e in g  in sp ired  
b y  her,  b e in g  fue led  by h e r  
en e rg y ."

T he  o m b u d s m a n 's  otfice 
has  p la n s  for a  p ro g ra m  in 
w hich  v o lu n te e r s  m a k e  u n ­
announced  v is i t s  to  s ta te - l i ­
censed h o m es  — 3H0 beds  
in  " n s s is tc d - t iv in g  h o m e s "  
an d  758 n u r s in g  h o m e  hedr, 
a ro u n d  th e  s ta te .

A rm s tro n g  hope- f.o e n ­
tice W a tts  to  h e lp  , j .m ire 
it. W atts  c a n  h a r d ly  w a it

"I  w a n t  th o se  o w n e rs  to  
be sca red  of rne w h en  I 
w a lk  in  t h e  d o o r , ”  sh e  
said  "1 w a n t  th e m  p eo p le  
sh ak in g  in  th e i r  b o o ts  "

"I n ever  k new  1 could  
cause so much trouble."  
Watts said w ith  grim :...11r.- 
faction  a f ter  the report  
condem ning practices sh» 
com plained of at Friend  
ship H om e w a s  released  
last Week "1 w as never a 
tr o u b le m a k e r  a n y w h e r e  
until here

" I 'v e  got It 1 c a n  ta k e  
’em on a n d  th en  som e
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Elder abuse has been called the hidden crime. While Its extent Is not 
completely defined. It is widely agreed that the problem affects a 
significant number o f older persons. 'Ilic National Center of Elder 
Abuse reports that the 241 ,0 00  reported eases o f domestic elder 
abuse in 1994 represents a 106% increase over the number o f 
reported eases In 1986. I don't believe that the problem in Alaska has 
escalated at that rate; however, a December news article about the 
abuse that took place at the Friendship Home in Anchorage prompted 
me to get to the root of this disturbing problem. I have introduced 
Senate 13111 211 to amend Alaska's abuse and neglect laws to better 
protect seniors.
As people live longer, frailty and vulnerability increase, along with the 
potential to become victims o f abuse, fraud, and exploitation. Many 
Seniors have fewer options for resolving or avoiding the abusive 
situation due to their age. health or limited resources. They may be 
more vulnerable to and harmed by physical abuse because of their 
existing physical condiUon.
Like most states, Alaska docs require elder mistreatment be reported 
to the authorities when It is discovered. Unlike some states. Alaska 
does not specifically make abuse or neglect o f the elderly a crime. We 
arc correcting that oversight with this legislation.
In Senate li lll 211. endangering the welfare of a vulnerable adult would 
become a Class C felony, punishable by a Jail term o f up to five years 
and a $ 50 ,0 00  fine. Criminal neglect o f a vulnerable adult would 
become a Class A misdemeanor, punishable by a Jail term o f up to a 
year and a $5 ,000  fine.
Asslstcd-living facilities arc a growth business nationwide and in 
Alaska. If the Friendship Home Is any indication, we must provide the 
tools to make certain that oversight o f such facilities matches industry 
growth and deals firm ly with unacceptable behavior toward Alaska's
Seniors.

SPONSOR SI A ll Ml NT
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(907) 465-38G7 or 465-2450 
FAX (907) 465-2029 
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DIVISION OF LEGAL AND R. ,RCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Sired, Suite 409 
Juneau, Alaska 99801-2105

March 4, 1996

Sectional Summary of SI3 2 11 
(Work Order No. 9-LS1296\C)

TO: Senator Johnny Ellis 
Attn: Lynn Kenney

FROM: Gerald P. Luckhaupt 
Legislative Counsel

You have requested a scciional summary of the above-described bill.

As a preliminary matter, please note that a sectional summary of a bill should not he 
considered an authoritative interpretation of the bill • the bill itself is the best statement of 
its contents.

Sections J and 2j>[ the- hill provide technical amendments to AS 11,41.410 • II 46.420 In 
recognizing that state agencies other than the Department of Health and Social Sen ices 
license facilities and programs that mentally incapable persons may be residents of or 
participants in

Section 3 of the bill creates new crimes of endangering the welfare of a vulnerable adult,1 
committed by intentionally deserting a vulnerable adult, and criminal neglect of a vulnerable 
adult,' committed by failing to provide support to a vulnerable adult.

GPLrklb 
Vo-156 klb

'Punishable as a class (* felony. See AS 12.55 125(c)

'’Punishable as a class A misdemeanor See AS 12 55 I »5
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STATE OF ALASKA
Office of the Long Term Care Ombudsman

Date:

Case No:

Respondent:

Allegations:

1.

2.

3.

4.

Report of Investigation

November 30, 1995 

95-0132-A1 

Staff and Owners of Friendship Home. Inc 

It is alleged that:

The staff and owners of Friendship Home, Inc., have 
willfully, intentionally, or recklessly inflicted 
physical pain, injury, or mental distress to residents 
of the facility. Owners of Friendship Homo, Inc., arc 
Debi and Tracy Batchcldcr and Friendship Home, 
Inc., is located at 2721 West 69th Avenue, 
Anchorage, Alaska.

The staff and owners of Friendship Home, Inc., have 
intentionally failed to provide essential care or 
services necessary to maintain the physical and 
mental health of the very vulnerable and frail older 
Alaskans who reside therein.

The staff and owners of Friendship Home. Inc., have 
unjustly or improperly usrd the property of another 
person or another person's resources for their own 
profit or advantage.

The owners of Friendship Home, Inc., contrary to 
law, have operated their licensed foster home in 
Anchorage above the 5-pcrson capacity for which 
they were licensed; have operated an unlicensed 
home in Anchorage; have operated an unlicensed 
home m Fairbanks; and have operated their licensed 
residential care facility in Anchorage above the 16- 
person capacity for winch they are licensed.



5. The owners and staff of Friendship Home, Inc., have
administered over -the-counter medications to 
residents without benefit of medical supervision; 
have adjusted dosage levels of potent antipsychotic 
drugs without benefit of medical supervision; have 
administered the medications of a resident to 
another fo r which the medication was not 
prescribed; and have endangered residents in so 
doing.

6. The owners of Friendship Homo, Inc., have 
intentionally interfered with the Office of the Long 
Term Care Ombudsman and have retaliated against 
persons perceived to have cooperated with the 
Long Term Care Ombudsman's investigation.

Allegation No. 1: The staff and owners of Friendship Home, Inc., have 
willfully, intentionally, or recklessly inflicted physical pain, injury, or 
mental distress to residents of the facility.

First, this allegation consists of several specific allegations of abuse 
perpetrated by certain employees and former employees against specific 
residents:

1) On or about May 23. 1995, Allen Hart, a former employee of Friendship 
Home. Inc., was rough with one of the female residents, causing bruising, 
while tho resident was attempting to leave Friendship Home. Inc

2) Stacy Miller, a former employee of Friendship f-bme, Inc, was rough 
getting the residents in and out of bed on an ongoing basis. Specifically 
Ms. Miller would throw residents in bed and roughly pull them out of bed 
This rough treatment reportedly began soon aher Ms. Miller st. rted her 
employment on August 17. 199*1. and lasted until Ms Miller ei Jed her 
employment with Friendship Home. Inc., on July 19. 1995.

3) Autumn Tucker, sometime manager of Friendship Home. Inc., was 
verbally abusive with several of the residents. Specifically, when asked b> 
the residents when morning medications would be made available to them, 
Ms Tucker was overheard saying Tm just real f— ing busy and I don't have 
the f— ing time’ to the residents This occurred sometime during the period 
April - May. 1995

Friendship Home, Inc.
Report of Investigation
Page 2 of 25
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4) Stacy Miller was verbally and physically abusive with one of the residents. 
Specifically. Ms. Miller was overheard saying "You're really f— ing pissing 
me o ff and next slapped the resident's hand This occurred sometime 
during the period April - May. 1995. This resident, who has since passed 
away, had Alzheimer's Disease.

5) Stacy Miller and Allen Hart were physically abusive with a resident 
Specifically, Ms Miller and Mr. Hart squirted water from a bottle at the 
resident's face for a 30-minute period, and laughed at the resident The 
resident first tried to defend himself by waving his arms and trying to step 
Ms. Miller and Mr. Hart The resident then tried to hug Ms Miller and Mr 
Hart in an effort to stop them from squirting him The resident eventually 
held his head in his hands and shook his head in order to get them to stop 
This occurred sometime during the period April - P.’ay, 1995 This resident, 
who has since passed away, had Alzheimet’s Disease

6) Stacy Miller was physically abusive with a resident Specifically. Ms 
Miller, while applying eye drops to a resident, forcea the dropper into the 
eye of the resident, causing the resident to resist because of pain Ms 
Miller then attempted to restrain the resident while forcing the dropper in the 
resident's eye until the drops had been dispensed The dropper made direct 
and painful contact with the resident’s eyeball The resident’s eye appeared 
bloodshot for a period of time after This occurred sometime during the 
period April - May. 1995

7) Stacy Miller was verbally and physically abusive to a resident on several 
occasions Specifically. Ms Miller prepared insulin shots for one of the 
diabetic patients who is also wheelchair bound and came towards him 
saying *l'm going to stick you * The resident was frightened and attempted 
to defend himself Ms Miller would laugh, restrain the resident, and quickly 
jab the needle in the abdominal area of the resident This occurred several 
times during tho period April - May. 1995

8) Debi and Tracy Batchelder told one resident that she would be changing 
Internists, despite the fact that she had seen one internist for several vears 
and was happy with him Debi and Tracy Batchelder persisted and the 
res dent acquiesced when pressured to do so
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9) Debi and Tracy Batchelder pressured a resident to remain at Friendship 
Home, Inc,, despite her being eligible to reside at the Pioneers' Home and 
her strong desire to move to the Pioneers' Homo. The resident first became 
eligible to transfer to the Anchorage Pioneers’ Home on June 17, 1994, and 
she declined on the same day.

Aside from specific allegations of abuse, Allegation No. 1 also encompasses 
the mental anguish experienced by residents for a variety of reasons and 
reported by both employees and residenls. This mental anguish was a 
result of alleged neglect of the residents' nutritional needs wherein residents 
were not served ample portions of meals and were not offered snacks to 
supp'ement those meals It is reported that several residents complained of 
being hungry and that at least one resident lost a great deal of weight 
because she was not eating and not being assisted with eating

Residents in need of assistance to reposition or shift their we-ght either in 
chairs or in bed in order to prevent skin breakdown ore reported to have 
been frequently and consistently ignored Further, residents wishing to be 
taken to the toilet or assisted with getting off the toilet (sometimes after an 
hour had elapsed) are reported to have been frequently ignored

The residents' need for meaningful activity during waking hours is allegedly 
ignored and most residents sit idle during the day with the television as the 
only means of activity It is alleged that little or no periodicals, reading 
materials, games, or movies are provided for the residents' enjoyment It is 
also alleged that residents' are put to bed as early as 5 30 - 6 CO p m , and 
awakened as early as 3 30 - 4 00 am . despite their personal desire to 
either stay up longer or sleep until later in tho morning

Many of the residents are alleged to have complained or cried cut in pain, 
only to have their cries ignored This allegation will be further discussed at 
Allegation No. 2. but is also pertinent in this discussion of alleged neglect 
resulting in mental anguish Several residents are alleged to have been 
placed in their room with the call button either not working or placed far 
enough away so the resident is unable to use it Persistent residents with 
more acute health problems are alleged to have been viewed as 
troublesome and ignoring their wishes used as a means of punishment

Allegation Ho. 2: The staff and owners of Friendship Home, Inc., have 
intentionally failed to proviou essential care or services necessary to 
maintain the physical and mental health of the very vulnerable and frail 
older Alaskans who reside therein.
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1) Friendship Home. Inc.. did not fill a prescription for one of its residents in 
a timely manner causing that resident to go without needed prescription 
drug treatment for a period of 5 days from May 17. 1995, to May 22. 1995.

2) It was reported by former employees that have worked at Friendship 
Home. Inc., over the last 2 years that the owners of Friendship Home, Inc.. 
frequently neglected to fill many of the residents' medication trays, causing 
those residents to go without prescribed medication.

3) It is reported by former employees that have worked at Friendship Home. 
Inc., over the las! year that owners or managers of Friendship Home. Inc , 
have retroactively filled out medication sheets indicating that residents 
received daily medication when, in fact, they had not. and the person signing 
the sheets was not on site to give the medication. In other cases, staff and 
owners of Friendship Home, Inc., have not filled out medication sheets at all 
for residents prescribed with daily medication.

4) Debi Batchelder, Tracy Batchelder, and Autumn Tucker have not 
immediately notified physicians when medical attention becomes necessary 
for some of the residents, and in some cases, not at all. At least one 
resident died before getting medical attention, despite reoeated requests by 
staff who witnessed her deteriorating condition over a 2-day period and were 
gravely concerned. Another resident was reported as possibly having a 
seizure on May 17. 1995 Autumn Tucker was notified by staff at 7:00 a m , 
of the possible seizure but no medical attention was sought.

5) Friendship Home. Inc . is not giving regularly scheduled baths for some 
its residents and several of the residents are reportedly dirty and bad- 
smelling for lack of adequate bathing

6) Friendship Home. Inc . is not properly recording progress notes on many 
of its residents, and in the case of one resident, not at all. The proper 
recording of progress notes is essential to providing continuity of care, 
noting exceptions to normal care, and noting follow-up when problems are 
reported In this case, large gaps in time occur between pi ogress notes on 
res-dents Progress notes for May. 1995, begin in the middle of May for 
most of the residents and at least 4 residents did not have progress notes 
recorded for tho month of May, 1995 at all. Several notations appear 
reporting complaints of pain or seemingly extreme symptoms, but little or no 
follow-up is recorded Several employees allege that the recording of 
progress notes war, sporadic and, more often than not, depended on 
whether state supervision was occurring at tho time
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7) Owners and staff of Friendship Home. Inc., are not properly monitoring 
many of the residents to prevent falls, and owners of Friendship Home, Inc., 
are neglectful in acquiring bedrails for residents that need them, despite 
being asked repeatedly by staff to do so.

8) Friendship Home, Inc., did not follow its American Diabetics Association 
(ADA) nutritional menu for meal planning despite its being posted in a 
common area and the BatcheldeTs claims that they followed an approved 
ADA menu cycle. Several former employees that have ’worked at Friendship 
Home, Inc.. over a period spanning the last 2 years allege that the menu 
was almost never followed. Instead, owners of Friendship Home. Inc., 
purchased inexpensive, bulk frozen food for the residents that is high in 
sodium and fat. Food stores frequently ran out and one former employee 
reported that he had to shop for food supplies for the residents with his own 
money. It is alleged that the prevailing theme was tc cut corners rather than 
provide balanced, adequate meals for the residents.

9) Friendship Home, Inc., is leaving some of its residents in bed for 
prolonged periods of time thereby causing the residents to develop bed 
sores It is alleged that treatment for bed sores is sporadic and sometimes 
not at all.

10) Friendship Home, Inc., although aware that one of its residents was 
refusing meals for several days, did not notify a physician or the resident's 
family This neglect is alleged to have occurred in May 1995. Another 
resident, who cannot feed herself, was reportedly left with plates of food in 
front of her, but she is frequently not provided assistance by staff to eat 
other than a few bites This neglect is alleged to have occurred between 
March and May 1995.

11) A resident of Friendship Home, Inc., has been diagnosed as having a 
fractured pelvic bone This resident screamed or complained of pain from at 
least May 16. 1995. yet went without medical attention until May 24, 1995. 
Untrained staff “diagnosed" this resident with herpatic lesions and were 
careful to show other staff the lesions and warn them to waar gloves while 
assisting this resident One staff member informed the owners of Friendship 
Home. Inc , that this resident was in need of medical attention and attempted 
to consult a home health nurse who was caring for another resident. The 
staff member terminated her employment with Friendship Homo, In c . in 
frustration over the situation
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12) A resident of Friendship Home. Inc., was witnessed by several 
employees to have a dark discharge and was complaining of pain from at 
least early in May, 1995. As of July 2, 1995, no medical attention was 
sought for the resident despite several employees urging Autumn Tucker 
and Debi Batchelder to seek medical attention for the resident.

13) Friendship Home, Inc.. failed to assist one of its residents in keeping a 
May 31, 1995, medical appointment and told the resident’s family that the 
physician's office had called to cancel the appointment. When contacted 
the physician's office stated that the resident was a “no show' and that it had 
not canceled the appointment.

14) Friendship Home, Inc., has not had a licensed nurse on staff or on 
contract from September, 1994 until the end of May, 1995. Sometime during 
the period September. 1994, to May, 1995, Debi and Tracy Batchelder 
employed a family member they claimed was a licensed nurse who, in fact, 
was not a licensed nurse

15) Friendship Home, Inc., failed to clean and dress wounds of one of its 
residents who was a double amputee and suffered from a skin condition due 
to renal kidney disease. This resident, who was subsequently relocated to 
another facility on June 6, 1995, ’was diagnosed as being pre-gangrenous as 
a result of improper care while at Friendship Home, Inc. This resident was 
also the resident to go without the prescription Lasix for a period of 5 days 
due to Friendship Home. Inc.’s failure to have the medication refilled. That 
resident died on June 12, 1995 The cause of death is unknown at this time.

16) Friendship Home, Inc., frequently does not adequately staff the facility 
during the shift of Autumn Tucker, a family member who cares for her own 
family upstairs from the main facility. During those times, the 16 residents 
are cared for by one person, who is also responsible for cooking and serving 
the meals. At least one resident fell while a staff member was in the facility 
alone and had called upstairs for assistance. Since no one appeared from 
upstairs to assist the staff person in a timely manner, the resident spent 
approximately one hour waiting to be helped up. This incident occurred 
between March and April of 1995.

17) Residents of Friendship Home, Inc.. frequently sit in soiled and wot 
diapers for prolonged periods of time. This neglect was reported by 
employees that have worked for Friendship Home, Inc . over the last one 
year period
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18) A resident of Friendship Home, Inc., began to show signs of illness as 
early as June 4, 1995, and no later than June 6, 1995. The resident was 
weak, listless, congested, coughing, and would not eat. Two caregivers 
informed the nurse employed by the Batchelders and Autumn Tucker that 
the resident seemed extremely ill and needed to see a doctor immediately. 
The nurse remarked that he had approached Autumn Tucker about the 
resident but was told not to worry about it. The nurse also stated tnat the 
resident 'just has a cold." The resident died on June 8, 1995. No medical 
attention was sought for the resident prior to her death. The resident’s 
family was not contacted until after her death.

19) On June 14. 1994, a resident of Friendship Home, Inc., with Alzheimer’s 
Disease walked out of the facility unsupervised and was seen by a neighbor 
falling to his knees by the side of the road. This resident and was taken to 
the Providence Hospital emergency room and diagnosed with a hip fracture.

20) On June 30. 1995, a resident was taken to the Providence Hospital 
emergency room because of frequent and severe vomiting. The emergency 
room physician was able to stop the vomiting and advised Friendship Home, 
Inc., to follow-up with the resident's personal physician that week or 
immediately for any new or increasing symptoms. Later that evening the 
resident started vomiting again. A staff member apprised Stacy Miller, who 
was living upstairs with the Batchelders, that the resident was vomiting 
again and that he needed medical attention. No one from upstairs came 
down to attend to the resident until the staff member on duty called to report 
that the resident had died at 340 a.m. the following morning. The staff 
member was not trained in CPR, despite being left alone in the facility to 
care for the residents, nor was the staff person informed as to which 
residents were to be resuscitated if necessary.

Allegation No. 3: The staff and owners of Friendship Home, Inc., have 
unjustly or improperly used the property of another person or another 
person’s resources for one's own profit or advantage.

1) Friendship Home. Inc. keeps all supplies for incontinence in a shared 
store, regardless of whether or not that resident is on the Medicaid waiver 
program Additionally, test strips belonging to diabetic residents on the 
Medicaid waiver program are reportedly shared with residents not on the 
Medicaid waiver program Additionally, it has been reported that one 
resident's Medicare supplies were shared with other residents sometime in 
the period between May 1992 and May 1993 When questioned by an
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employee, Debi Batchelder reportedly replied that it was okay - that resident 
owed some supplies back to the Home.

2) Monthly charges for one resident were $3,000 for board and care and 
S500 for medications. This resident had prescriptions totaling less than 
$100.00 per month, yet the owners of Friendship Home, Inc., informed the 
resident that she owes them more money.

3) Resident personal funds were mismanaged by Friendship Home, Inc 
Specifically, one resident's funds we'e taken by the owners of Friendship 
Home, Inc., tor “safekeeping" and were never given back to the resident, 
despite her having asked about them This reportedly occurred between the 
period of October 1994 and May 1995.

4) A resident reportedly wrote a checK for $500.00 to the owners of 
Friendship Home, Inc., despite that fact the she has guardians who pay all 
bills for services provided by Friendship Home, Inc. This occurred between 
the period November 1994 and February 1995.

5) On June 6, 1994, the owners of Friendship Home, Inc., secured a loan 
from a resident in the amount of $4,500. Reportedly this loan was for the 
purchase of a van to be used by the owners of the Home to transport 
residents of the Home. Although there appears to be some credit for the 
loan on the resident’s books, not all of tne $4,500 appears to have been 
credited, nor has any interest been paid for the loan.

6) Sometime during the period from March 10, 1995, and June 6. 1995, 
Terry January, an aide for Friendship Home, Inc., borrowed money from one 
of the residents and never repaid it.

7) One resident of Friendship Homo, Inc , was covered by both the Medicaid 
Waiver program and the resident's family for the same 2-month period - 
April - May. 1995 Friendship Home. Inc., has stated that they will not 
reimburse the resident's family for the duplicative payments.

8) Friendship Home. Inc.. has withheld mail from at least one resident for a 
period of approximately 2 years starting in 1993. That mail includes bills for 
good? and services that the resident has not had an opportunity to pay 
When one of the resident's creditors was contacted, they stated that they 
had contacted Debi Batchelder several times regarding the overdue bill and 
she stated that she would check arid get back in touch with the creditor. Ms 
Batchelder never contacted the creditor and bill remains unpaid



Allegation No. 4: The owners of Friendship Home, Inc., contrary to law, 
have operated their licensed foster home above the 5-person capacity 
for which they were licensed; have operated an unlicensed home in 
Anchorage; have operated an unlicensed home in Fairbanks; and have 
operated their licensed residential care facility above the 16 person 
capacity fo r which they are licensed.

1) Between the period of July 1992 and May 1993, Debi and Tracy 
Batchelder operated their foster home over the 5-person capacity for which 
they were licensed. Specifically, residents were increased in number 
gradually until the residents numbered 12 or 13. When a staff person 
inquired about the situation Debi Batchelder stated that they had applied for 
an adult residential care facility level II license with a 16-person capacity 
and that since they had applied, it was all right to take in more than 5 
persons.

2) From the period February 1, 1995, to May 27, 1995, Debi Batchelder, 
Tracy Batchelder, and Autumn Tucker operated an unlicensed “holding 
house' for prospective residents of Friendship Home, Inc. This residence is 
located at 2601 West 69th Avenue.

3). Reportedly operating on a tip from an unidentified “friend" at a state 
government office, Debi and Tracy Batchelder of Friendship Home, Inc., 
relocated an extra 17th resident to the holding house when it was learned 
that an inspection was imminent. This transfer occuried sometime between 
February 1995 and May 1995. The Friendship House is only licensed for 16 
residents.

4) On May 27, 1995, while residing at the holding house, 4 residents were 
evacuated b^-cuse of a fire and were placed in the Bonanza Lodge, an 
Anchorage mc:el. Those residents were subsequently relocated to an 
unlicensed facility in Fairbanks, Alaska. When visited by a social worker 
from the Division of Family and Youth Services, the owners stated at first 
that they were merely renting an apartment to the residents. The owners 
next stated that they had been given a temporary license from the Division 
of Senior Services The Division of Senior Services did not have the 
authority to issue temporary or permanent licenses at that time, and when 
contacted, representatives from the Division of Senior Services stated that 
at no t me did it issue a license to Friendship Home. In c . prior to the 
temporary license issued on July 1, 1995.

Friendship Home, Inc.
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Allegation No. 5: The owners and staff of Friendship Home, Inc., have 
administered medications to residents without benefit of medical 
supervision; have adjusted dosage levels of potent antipsychotic 
drugs without benefit of medical supervision; have administered the 
medications of a resident to another for which the medication was not 
prescribed; and have endangered residents in doing so.

(1) Friendship Home, Inc., has administered insulin to its some of its diabetic 
patients without testing their blood sugar first. This allegation was widely 
reported by staff employed <jt Friendship Home, In c . as early as January 
1995 up to May 1995.

(2) Friendship Home. Inc. allowed untrained/uncertified staff to administer 
medications, including subcutaneously, to the residents. This administration 
of medications was not delegated by a licensed nurse.

3) 0,.e resident of Friendship Horne, Inc.. was given the prescription drug 
Haldol to control “rambunctiousness." This prescription was for a different 
person residing at the Home. This administration of Haldol occurred 
between October 1994 and May 1995.

4) Two residents of the holding house were given the prescription drug 
Haldol to control “rambunctiousness.* Haldol is an extremely potent 
antipsychotic drug with single dose effects that last for two to three days 
This prescription was for a different person who resides at Friendship Home, 
Inc This administration of Haldol occurred between February and May of 
1995.

5) Some residents of Friendship Home, Ir ic , who have prescriptions for 
Haldol are being given the drug in varying doses to control 
rambunctiousness Specifically, the owners of Friendship Home, In c , are 
instructing staff to “jack ip' the Haldcl prescriptions and slowly withdraw the 
drug from the resident's system, causing that resident to sleep for long 
periods of time This variation of doses administered is done without 
contacting the residents' physicians This variation of dosage levels of 
Haldol was per Debi Batchelder’s or Autumn Tucker's order. At least 2 
residents of Friendship Home. In c , were given varying dosage levels of 
Haldol and both of those residents exhibited extreme symptoms as a result

6) Friendship Home. Inc., administered an over-the-counter sleep 
medication to n resident without regard to the physical effect such 
medication may have on the resident This is in lieu of getting a prescribed 
sleep medication refilled for the resident When the resident's physician

Friendship Home, Inc.
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was contacted it was learned that the particular over-the-counter sleep 
medication may have a particularly bad effect on the resident given his 
kidney disease. This administration of over-the-counter sleep medication 
reportedly occurred in June 1995.

Allegation No. 6: The owners of Friendship Home, Inc., have
intentionally interfered with the Long Term Care Ombudsman and have 
retaliated against persons perceived to have cooperated with the Long 
Term Care Ombudsman’s investigation.

1) Operating on speculation that a particular resident’s complaints were the 
reason for the Ombudsman's investigation, the owners of Friendship Home. 
Inc., enforced new. stricter eating policies for that resident as a form of 
retaliation. Specifically, the resident’s option to order food from restaurants 
and nave staff assist him was withdrawn by Debi Batchelder, who ordered 
her staff to serve the resident nothing but food prepared for all Friendship 
Home, Inc., residents. This alleged retaliation occurred in late May and 
early June of 1995.

2) An employee of Friendship Home, Inc,, was contacted by Robert Collins, 
a family member of the Batchelders. and told that her husband (also an 
employee) would be in a lot of trouble if either she or her husband were to 
cooperate with the Ombudsman's investigation.

3) Employees of Friendship Home, Inc., have been threatened and 
manipulated in an effort to stop them from cooperating with the 
Ombudsman’s investigation. Specifically, several employees have been 
warned that the Batchelders have a friend high up in State Government and 
that if a complaint is made, the Batchelders would be informed of the 
complaint and the person would be fired.

4) Several former employees report feeling threatened by Autumn Tucker 
Specifically, the employees reported that Ms Tucker is candid in her threats 
against anyone who “crosses her* and to one listener, threatened to kill 
anyone who crosses her

5) An employee of Friendship Home, Inc., was allegedly fired for 
cooperating with the Office of the Long Term Care Ombudsman 
Specifically, the employee was sent a letter early in July 1595 accusing the 
employee of being rude to residents and for soliciting drugs from the 
Batchelder s daughters The employee stated that he had not previously 
been counseled for being rude to residents, nor had tie attempted to solicit
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drugs from anyone. The employee stated that he was fired as a means of 
retaliation.

6) An employee of Friendship Home, Inc., was allegedly fired for 
cooperating with the Office of the Long Term Care Ombudsman. 
Specifically, in a letter dated July 3, 1995, to the employee from Tracy 
Batchelder, Mr. Batchelder stated that the employee was fired for “several 
incidents of inappropriate behavior" on her part. The employee stated that 
she had called Mr. Batchelder to request an employee meeting in order to 
ac.dress several problems and concerns that she and other employees had 
while working with Stacy Miller, the principal subject or co-subject of 
allegation No. 1, incident Nos. 2. 4, 5, 6, and 7. The employee stated that 
she was never counseled for inappropriate behavior prior to her termination. 
The employee further stated that she was warned not to discuss the 
residents with the nurse monitor from the Division of Senior Services, and 
that she was treated coldly by Debi Batchelder when it was perceived that 
she had cooperated with the nurse monitor.

7) An employee of Friendship Home, Inc., was threatened with fir:ng after it 
was learned that she had been to the Office of the Long Term Care 
Ombudsman for purposes of an interview. Specifically, Debi Batchelder 
called the home of the employee several times to ascertain her whereabouts 
and was told by the employee's husband that she had gone to the 
Ombudsman's office. When the employee next reported for work, Ms 
Batchelder informed the employee that her "friend* from the state had told 
her that the employee showed up for an interview with the Ombudsman. Ms. 
Batchelder went further to demand that the employee admit she lied during 
the interview or else leave her employment with Friendship Home, Inc 
Rather than make any such admission, the employee left her employment 
with Friendship Home, Inc

8) On July 12, 1995, Suzan Armstrong, Assistant Ombudsman, and Gail 
Green, Adult Protective Services, visited Friendship Home. Inc , to interview 
two residents on different matters At one point the interview was 
interrupted by Debi Batchelder. who demanded to know if the interviewers 
had permission from one of the resident's guardians. Armstrong stated that 
the nature of the interview did not legally require permission from the 
guardian and Ms. Batchelder appeared to have been satisfied Upon 
leaving tho interview. Ms. Batchelder approached Armstrong and stated that 
the resident's guardian was holding on the telephone to speak with her 
After briefly informing the guardian that a call back would be more 
appropriate. Armstrong returned to the Ombudsman's Office and called tho 
guardian back Tho guardian informed Armstrong that Ms Batchelder had
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told her the Ombudsman's Office was there that day to immediately remove 
the resident from the premises in conjunction with an attempted closure of 
the facility. Armstrong informed the guardian that Ms. Batchelder has not 
told the truth about the matter.

9) On Friday, August 11, 1995, Armstrong spoke with Autumn Tucker in 
order to ascertain when a specific resident could legally move from the 
facility pursuant to the 30-day notice requirement and to ask if it was 
Friendship Home, Inc.'s policy to assist its residents with relocation. 
Armstrong specifically stated that Friendship Home, Inc., would not. in any 
way, be required to assist the resident any more than its policy for all 
residents. On Monday, August 14. 1995. the resident was moved from the 
facility, a full day before planned or anticipated by the new facility A 
representative from the new facility stated that the Batchelders told her that 
the Ombudsman's Office demanded the resident be moved a day early and 
also demanded that they assist the resident with the move The elderly 
resident was quite distressed about the nature and timing of the move.

BACKGROUND

This investigation was initiated by a telephone complaint on May 19. 1995. 
and a letter complaint, dated May 23, 1995, from a separate source. The 
Ombudsman's Office contacted Adult Protective Services in the Division of 
Senior Services, the Division of Family and Youth Services, and the 
Medicaid Provider Fraud Unit of the Attorney General's Office. Given the 
fact that several entities were involved in the inveshgation and/or outcome, it 
was decided that the Ombudsman's Office w-ould lead the investigation and 
conduct joint interviews with the Attorney General's Office.

Because of the gravity of the allegations against Friendship Home. Inc., 
possible emergency closure of the facility was discussed on June 19, 1995, 
with representatives from the Division of Family and Youth Services, Adult 
Protective Services, and the Attorney General's Office. However, after a 
search warrant was served on the facility and representatives from the 
Division of Family and Youth Services (the licensing authority prior to July 1. 
1995) inspected the facility, it was decided that the facility could remain 
open with conditions Primarily, Friendship Home, Inc., was required to hire 
a nurse to oversee the care of the residents and dispense medications 
Representatives from tho Division of Family and Youth Services and Adult 
Protective Services were to daily monitor Friendship Home. Inc., to ensure 
strict compliance with the conditions and verify resident safety
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METHODOLOGY

During the course of the investigation, 24 people were interviewed 
consisting of current employees of the Home, past employees, residents, 
family members and guardians of the residents, and staff of other entities 
having som< contact with Friendship Home, Inc. Additionally, voluminous 
amounts of medical and financial information was obtained either by consent 
or search warrant. The findings of this investigation are a direct result of the 
interviews conducted and the information reviewed during the course of this 
investigation.

FINDINGS1

Allegation No. 1: The staff and owners of Friendship Home, Inc., have
willfully, intentionally, or recklessly inflicted 
physical pain, injury, or mental distress to residents 
of the facility.

Substantiated.

As previously discussed, nine specific incidents were reported regarding the 
willful, intentional, or reckless infliction of abuse of the residents of the 
facility Of those nine, eight were substantiated by eyewitness reports 
Additionally, Stacy Miller, one of the subjects of allegation No 1, incident 
No 5, admitted to squirting the resident with a water bottle The only 
incident not eyewilnessed is allegation No 1. incident No. 1. involving Allen 
Hart handling a female resident roughly when she tried to leave the facility 
The sole reporter of the incident is tho resident This resident, while 
seemingly lucid and able to communicate, is very distraught about her living 
situation and has voiced many complaints about staf' in the past While 
there is no dispute that the resident did try to leave tho facility and that Allen 
Hart brought her back inside, the degree and type of persuasion used by Mr 
Hart is at dispute Therefore, without any witnesses, allegation No 1. 
incident No. 1 cannot be substantiated

1 Dunng Hie course of this investigation. 56 tot.il incidents were alleged regarding 
Friendship Heme. Inc For purposes of simplicity, those 56 allegations were divided into C 
general allegations with specific incidents enumerated following each allegation Since 
each of the si* allegations aie tied with a spccitic set of incidents in numerical order, they 
will be referred to throughoiit the section on Findings as follow:. ’Allegation No 1. incident 
No ?.* ’ allegation No *t Incident No ?* and so on
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The narrative section in Allegation No. 1. involving complaints of small 
meals portions, either not offering or refusing to provide snacks, not shifting 
bed- and chair-fast persons, rigid bed and wake-up times, residents crying 
out in pain, and punishment of residents by ignoring them have all been 
corroborated by a large number of persons involved with Friendship Home, 
Inc.

Allegation No. 2: The staff and owners of Friendship Home, Inc., have
intentionally failed to provide essential care or 
services necessary to maintain the physical and 
mental health of the very vulnerable and frail older 
Alaskans who reside therein.

Substantiated

All but one incidert enumerated in this allegation were either substantiated 
by several reports o' such, factually checked by the Ombudsman's Office, or 
both For example, allegation No. 2. incident No. 1, alleging that Friendship 
Home. Inc . went five days before refilling a medication for one of its 
residents, was verified directly with the pharmacy that filled the prescription

Allegation No 2. incident No 8. alleging that the posted A D A  cycle menu 
was not followed was reported by several employees and verified by directly 
ascertaining what was being cooked and served and inventorying the focd 
stores

Allegation No 2. incident No 13. alleging that Friendship Home. Inc., failed 
to assist one of its residents in keeping a medical appointment and lied to 
the resident's family about why the appointment was missed was directly 
verified by contacting the physician's office and ascertaining that the 
resident was a *no show *

Allegation No 2. incident No 14, was verified by checking a list of all 
employees of Friendship Home. Inc , and ascertaining with the Alaska State 
Board of Nursing which, if any, of the employees wore licensed to practice 
nursing in the Statu of Alaska Additionally, the Alaska Native Medical 
Center was contacted because tho Batchelders claimed their family member 
worked as a nurse there in the past Alaska Native Medical Center had no 
such person on their list of former employees

Allegation No 2, incident No 15. alleging that Friendship Home. Inc. failed 
to clean and dross wounds of one of its residents was verified by direct
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observation and recording of the resident’s condition by the Ombudsman's 
Office, interviews with several persons involved in the resident's care, and 
taking testimony as to his condition up to. and immediately after, leaving 
Friendship Home. Inc.

Allegation No. 2. incident No 19. involving a resident of Friendship Home. 
Inc , walking out of the home and breaking his hip was verified by checking 
with the Providence Hospital emergency room physician and speaking with 
Autumn Tucker about the incident the same day it happened

Allegation No. 2. incident No. 20. involving the death of a resident of 
Friendship Home. In c . after exhibiting symptoms that necessitated further 
medical attention, was verified by obtaining emergency room records from 
Providence Hospital and interviewing a Friendship Home staf' person who 
was on duty the night of the incident, a staff person that was off duty but 
present during the incident, and a family member present at the emergency 
room

Allegation No. 3: The staff and owners of Friendship Home, Inc., have
unjustly or improperly used the property of another 
person or another person’s resources for one’s own 
profit or advantage.

Substantiated

Although the Batchelders first began to take Medicaid waivers tor their 
residents no earlier than February of 1995, at least one account of sharing 
Medicare supplies among residents was reported prior to 1995, and several 
accounts of sharing Medicaid Waiver supplies were reported One 
resident's Medicare supplies were shared among the residents because Ms 
Batchelder feit the resident ‘ owed* tho home During a May 1995 
unannounced visit to tho homo, the Ombudsman's Office verified that tho 
only test strips at tho facility belonged to one Medicaid Waiver resident even 
though there ware at least three residents being given insulin for diabetes at 
that time Suppl.es fcr incontinence were unmarked and housed in one area 
of tho facility, and numerous employees reported that diapers are shared 
among residents, regardless of the type of payment for their care

Allegation No 3. incident No 2 cannot bo substantiated Initially, it was 
reported that tho resident was being charged a total of $3500 a month . 
$3000 a month for care and $500 a month for proscriptions, dospite tho fact 
that tho dollar sum of her prescriptions was approximately $100 per month
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However, it was later learned that the resident was only being charged 
S3000 a month for her care and approximately $100 a month for her 
prescriptions.

Allegation No. 3. incident No. 4 cannot be substantiated Although the 
res dent's family reported that the resident stated she had given the 
Batchelder's $500 with a personal check, despite the fact that all of her bills 
are paid by the family, a check of the resident's bank records reveal no such 
check made out to the Batchelder's or Friendship Home. Inc. Several 
checks for cash appear on the statements, but it cannot be ascertained that 
any of the money was given to the Batchelders.

Allegation No 3. incident No 5 was verified by Friendship Home. Inc.’s own 
ledger. A loan in the amount of S4500 was made by the resident to the 
Batchelders The resident stated that the loan was so the Batchelders could 
purchase a van in order to transport residents Further, although several 
credits to the resident s account appear in the ledger, the entire amount is 
not recorded as having been paid off. and no interest appears to have been 
paid to the resident

Allegation No 3. incident No 8 involves several packets of unopened mail 
addressed to a resident being confiscated from the Batchelder's personal 
residence The unopened mail included several bills for good and services 
The Ombudsman's Office called one of the creditors on July 5, 1995. The 
creditor reported that the they had spoken with Debi Batchelder three times 
to ascertain when the bill would bo paid This bill, for $37.70, is for 
prescription drugs and dates back to late 1993 On June 21. 1994. Ms 
Batchelder stated that she would bring a check to pay for the prescriptions 
Ms Batchelder neither appeared with a check or called the pharmacy about 
tho overdue amount The account remains overdue but has not been sent to 
a collection agency because of its amount Tho resident was net given this 
bill, nor apprised of Ihe overdue amount.

Although not specific allegations in this Report of Investigation, the 
Ombudsman's Office learned that from approximately May 1992 to May 
1993, Debi and Tracy Batchelder paid a full time staff member in cash, with 
no funds taken out for income tax or employment socurity tax Allegedly. 
Tracy Batchelder informed tho staff member that she did not have to bother 
reporting tier income to the IRS and that they were not going to report tho 
income, either Additionally, one full-time staff member and at least 2 part- 
time staff persons employed at the 'holding house.* were paid under the 
table and in cash for their services



Allegation No. 4: Tho owners of Friendship Home, Inc., contrary to
law, have operated their licensed foster home above 
tho 5-pcrson capacity for which they wore licensed; 
have operated an unlicensed home in Anchorage; 
have operated an unlicensed home in Fairbanks; 
and have operated their licensed residential care 
facility above the 16 person capacity for which they 
arc licensed.

Substantiated
Allegation No. 4. incident No. 1. involving the Batchelders operating their 5- 
person foster home over-capacity was reported by former employees and 
verified by checking the Division of Family and Youlh Services (DFYS) 
comploinl file on Friendship Home. Inc. Although DFYS investigated a 
complaint about the Batchelders being over-capacity and found that, in fact, 
the Batchelders were operating over-capacity, it -was reported to this Office 
that the Batchelders would hide residents and resident files when DFYS 
workers would visit for follow-up.

Allegation No. 4. incident No. 2, the operation of a 'holding house’ for 
prospective residents of Friendship Home. Inc.. was widely reported by 
former and current employees, as well as family members who housed their 
loved ones at the holding house in hopes of getting a bed at the Friendship 
Home. Inc Although Debi and Tracy Batchelder maintain that the other 
home was operated by their daughter. Autumn Tucker, family members and 
staff alike report that Debi Batchelder represented the home as part of the 
Friendship Home. Inc Employees working a! the holding house were paid, 
m cash, by Tracy Batchelder. Debi Batchelder. or Autumn Tucker. 
Additionally, supplies wore purchased for both homes at the same time and 
by the Batchelders Residents were shuffled between the two homes - 
either by moving a resident of the holding house to the larger house when a 
bed became available, or by moving persons in excess of the £16 capacity 
to the holding house in order tc avoid being cauqht over-capacity

Also indicative of the relationship between the holding house and Friendship 
Home. Inc . is the fact that Debi and Tracy Batchelder transported 3 holding 
house residents to Fairbanks after a fire occurred in the holding house on 
May 27. 1995 This fire was verified directly by contacting the Anchorage 
Fire Department and receiving a fire incident report Since housing 3 or 
more residents in an unlicensed facility constitutes a violation of the statutes 
and regulations governing adult residential care facilities, a representative 
from the Division of Family and Youth Services (DFYS) in Fairbanks was 
contacted by tho Ombudsman's Office and requested to make an
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unannounced visit on the Batchelders. DFYS verifiea that the Batchelders 
had 3 persons living with them in their Fairbanks home. Debbie Batchelder 
offered to send one of the residents home to Anchorage because a bed had 
recently become available in their 16-bed facility in Anchorage,

Allegation Nj 4, incident No. 3. involving a resident being moved between 
the Friendship Home and the holding house and previously discussed 
above, was reported by several employees arid former employees. What is 
particularly striking is that, apparently, this tesident was first placed in the 
16-bed home in Anchorage, next moved to the smaller ‘ holding house" when 
an inspection was imminent, next moved to a Fairbanks home after the fire 
in Anchorage occurred, and subsequently flown back to Anchorage after 
DFYS paid its surprise visit to the Fairbanks home. It is no wonder then that 
this resident, who has been described as having a significant degree of 
dementia, was wandering around the neighborhood and fell, breaking his 
hip (See Allegation No. 2. incident No 17). The Batchelders moved this 
resident three times in the space of 3 months - between February and May 
of 1995, and each time the resident started to wander, he was walking in the 
direction of the holding house.

Allegation No. 4, incident No. 4 was verified by interviews with employees 
and family members of the holding house residents and by obtaining a fire 
incident report from the Anchorage Fire Department Also obtained for 
purposes of substantiating this incident is a report by Deanna Burrows. 
DFYS Social Worker - Fairbanks

Allegation No. 5: The owners and staff of Friendship Home, Inc., have
administered medications to residents without 
benefit of medical supervision; have adjusted 
dosage levels of potent antipsychotic drugs without 
benefit of medical supervision; have adm'nistcrcd 
the medications of a resident to another for which 
the medication was not prescribed; and have 
endangered residents in so doing.

S u b s ta n t ia te d

All separate incidents of abuse of prescription drugs were widely reported by 
staff whose work experience with Friendship Homo. In c . dales as far back 
as three years Additionally, tho Ombudsman's Office verified that only 1 
resident had diabetes test strips during a May 24. 1995. surprise visit to the 
Homo During a search of the Batchelder's private quarters, a prescription
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bottle of Haldol was found that belonged to a resident that had died several 
months earlier. It is noteworthy that the bottle of Haldol was found in the 
kitchen with other medicines and vitamins used regularly and that it was 
reported that this resident's Haldol was used by the Batchelders on other 
residents not prescribed Haldol themselves

Several persons reported that untrained, unlicensed staff were administering 
prescription drugs to residents, including insulin shots During the interview 
process, one staff member was asked if she had given insulin shots. At first 
this staff member stated that she only assisted the residents in giving 
themselves insulin shots. When confronted with the information that several 
people had reported differently, the staff member admitted that, in fact, she 
had not merely assisted with insulin shots, but she haa administered them 
without the resident participating in the process. It was reported that the 
Batchelders asked many staff persons to administer medications, as well as 
to learn how to administer insulin shots. Several certified nurses aids 
refused to do so because they were untrained by licensed medical staff and 
the duties had not been delegated by a licensed nurse. One untrained, 
unlicensed employee stated that she was taught how to give insulin shots by 
Autumn Tucker who gave her an orange to practice on for a few days. Ms 
Tucker is neither a licensed nurse or a certified nurse's aid

Allegation No. 6: The owners of Friendship Home, Inc., have
intentionally interfered with the Office of the Long 
Term Care Ombudsman and have retaliated against 
persons perceived to have cooperated with the 
Long Term Care Ombudsman's investigation.

Substantiated

Allegation No 6. incident Nos 5 and 6. involve two employees being fired 
from Friendship Home. Inc , Neither of the employees were apprised that 
their job performance was under question Both employees were perceived 
by the Batchelders lo be cooperating with the Ombudsman's investigation, 
and both were mtrrnidated because of the perceived participation 
Nonetheless, although the termination of Allen Hart for retaliatory reasons is 
likely, it cannot bo substantiated Mr Hart is the principal subject of 
allegation No 1. incident No 5. involving abuse of a resident, that allegation 
is substantiated in this Report, and this type of behavior was cited by the 
Batchelders as one of the reasons for firing Mr Hart
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Allegation No, 6, incident No. 7. involves another employee who was told by 
Debi Batchelder that either she had to admit that she had lied to the 
Ombudsman's office or leave her position with Friendship Home, Inc.. 
immediately. She left her job immediately. The employee regained her job 
with Friendship Home, Inc., shortly thereafter.

Allegation No. 6, incident No 8. involves a visit to Friendship Home. Inc.. on 
July 12. 1995, by Gail Green of Adult Protective Services and Suzan 
Armstrong, the Assistant Ombudsman. Reports of both employees is on file 
with the Division of Senior Services

Allegation No. 6, incident No. 9, involves a resident being moved from 
Friendship Home, Inc , by Autumn Tucker and Tucker’s misrepresentations 
about the move to the management of the new facility A report regarding 
this incident is on file with the Ombudsman's Office, as well as a report from 
a representative of the new facility where the resident was relocated

CONCLUSION:

As stated above, all six allegations against Friendship Heme, Inc. have been 
substantiated During the course of this investigation it was widely reported 
that the owners of Friendship Home, Inc , Debi and Iracy Batchelder, had 
very little regard for the frail, elderly residents in their care, and instead, 
were very concerned with the financial state of the business. Time and time 
again, employees and former employees commented that money was far 
more important to the Ba'*helders than the residents' health, safety, welfare, 
and rights. This became painfully clear during the course of this 
investigation What cannot be amply stated in this report is the sadness and 
frustration expressed by former employees and residents at the living 
conditions present at Friendship Home, Inc. It appears that the residents of 
Friendship Homo, Inc , were provided only minimal tools for existence; food 
enough to survive, medical attention only when withholding of such might 
clearly result in calastrophe, and a place to sit in idleness.

When residents or staff would complain about the conditions, retribution was 
swiftly handed out Residents were ignored and rebellious staff fired This 
exacerbated the problems stemming from high staff turnover Lists of 
employees dating back almost 3 years were obtained from Friendship 
Home, Inc , and showed that at least 58 employees had worked at the homo 
during that period A large number of these employees were hired and fired 
or quit within a 6-8 week period Several of the residents reported that ;hey 
would no sooner get comfortable with tho care given to them by new
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employees when these employees were suddenly gone. Particularly 
haunting, also, is the countless reports of residents repeated expressions of 
gratitude for tasteful food served in ample portions by the few staff that 
cared to do so or gratitude for the “special" attention given them by lifting 
them from the toilet before the usual half or full-hour time frame elapsed,

As a final part of this section, some of the allegations have been integrated 
in a narrative fashion to try to illustrate the level of neglect and abuse that 
even one resident had to live through at Friendship Homo, Inc. One male 
resident, who was diagnosed with Alzheimer's Disease, was repeatedly 
subjected to cruel and malicious teasing. This teasing was in the form of 
coming up behind him and grabbing him by the trunk and lifting him up, 
squirting him in the face for long periods of time, or verbally poking fun at his 
limited mental faculties. It was also reported that staff frequently became 
impatient with this resident when he would wander around the home or 
hover. This is the same resident that was reported to have been abused by 
a staff member who was witnessed cursing at him and slapping his hand. It 
is impossible to imagine what this particular resident perceived about his 
life. It appears that he was quite verbal in his protestations about the 
teasing, and, at times, would become quite angry or sad when the persons 
charged with his care would not listen to him when he said ‘ no.* Sadly 
enough, this is the same resident who began vomiting on June 30. 1995, 
and without proper medical attention, died on July 1. 1995

SYSTEMIC ISSUES

During the course of this investigation, several systemic issues were 
identified These issues will be addressed by separate report in the near 
future.

RECOMMENDATIONS

Before the conclusion of this investigation, the Batchelders took steps to 
divest themselves of Friendship Home. Inc., and it is presently being 
operated by a separate entity Not surprisingly, it has been reported that the 
condition of Friendship Home, Inc., and its residents immediately after the 
Batchelders left the facility were deplorable The residents were hungry, 
dirly. and grateful for any amount of attention and activity that was directed 
towards them The beds, bedding, floor, furnishings, and appliances were 
also dirty Had the Batchelders chosen to retain their positions as 
owners/managers of Friendship Home, In c . the Office of the Long Term



Friendship Home. Inc.
Report of Investigation
Page 24 of 25

Care Ombudsman would have recommended that the Batchelders' assisted 
living license be immediately revoked pursuant to AS 47.33.550. Since the 
Batchelders and Autumn Tucker no longer have an assisted living license, 
the Office of the Long Term Care Ombudsman recommends the following:

1. Neither Debi Batchelder. Tracy Batchelder. cr Autumn Tucker be 
allowed to hold a license for assisted living in Alaska at any time in 
the fu ture .

2. The U.S. Postal Inspector of the United States investigate Debi and 
Tracy Batchelder for obstruction of mails (18 U.S.C. 1701), 
obstruction of correspondence (18 U.S C. 1702). and delay or 
destruction of mail (18 U.S.C. 1703).

3. The Alaska State Department of Lav;. Attorney General's Office, 
Medicaid Provider Fraud Unit continue its investigation of the 
Batchelders and Autumn Tucker for the numerous criminal statutes 
that may have been violated including several violations of
AS 44.21 237 - Interference with the Long Term Care Ombudsman

EXIT INTERVIEWS

Interviews with Allen Hart and Stacy Miller were conducted on June 12, 
1995, and July 19, 1995, respectively. Additionally, a follow-up telephone 
interview was conducted with Allen Hart on September 5, 1995. Both Miller 
and Hart were informed as to the allegations against them and given an 
opportunity to respond

A copy of this report was submitted to Debi and Tracy Batchelder and 
Autumn Tucker on November 30, 1995. The Batchelders and Autumn 
Tucker were given 10 working days to respond to the Report of 
Investigation.
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DISTRIBUTION

Copies of this report are submitted to the Debi Batchelder, Tracy Batchelder, 
Autumn Tucker, Division of Senior Services; Division of Family and Youth 
Services; the Department of Law, Medicaid Provider Fraud Unit; the U.S. 
Postal Service, Office of the Inspector General; Anchorage Postmaster; and 
to the complainants.

: Mr. William O Connor, iho foirner Long Term Care Ombudsman, oversaw the drafting of 
this report of Investigation and concurred with the findings

Respectfully submitted,

Suzan M. Armstrong 
Assistant Long Term Care Ombudsman



January 29, 1996

"Send Me lo Juneau"
Attention: Matt Zencey 
Anchorage Daily Nev/s 
1001 Northway Drive 
Anchorage, AK 99514

Dear Mr. Zencey:

My name is Bobbie Watts and my reason for needing to go to Juneau is to contact as many 
lawmakers as possible regarding an issue of greatest importance: Our senior citizens need laws 
on our state books punishing those who abuse, neglect, or exploit them. Also, mandatory 
fingerprinting for all employees of assisted living facilities and nursing home facilities is 
imperative.

I placed my father-in-law, Paul Watts, in Friendship Home, Inc., an assisted living facility, cn 
March 10, 1995. In May 1995 I sent a complaint to the Office of the Long Term Care 
Ombudsman because I realized Paul was being abused and neglected by those we paid to care 
for him. Many other elderly residents of Friendship Home, Inc, were also being abused and 
neglected.

The owners/managers of Friendship Home, Inc.. Debi and Tracy Batchelder, and other staff had 
committed horrendous abuses towards the residents. The Batchelders left the state most likely 
never to be charged for what they did. There are no laws for abuse, neglect, or exploitation of 
our senior citizens. Mr. Zencey, our parents, grandparents, other relatives, and you or I may 
need to be placed in a facility one day, and it would be a little reassuring to know that our 
caretaker is not a criminal and that Alaska laws protect us when they are.

Statistics show that by the year 2010, 14 years from now, our senior population will triple. Wo 
have the fasted growing, per-capita, senior population in the nation, according to the Alaska 
Commission on Aging. The fast-growing senior population in Alaska will require more long-term 
care facilities and homes that are staffed with trained, compassionate people to care for them. I 
have come forward with my story to cry out to our legislature to create state laws that will 
prevent what happened at Friendship Home. Inc., from ever happening to one elder Alaskan 
again.

My goal is to get a bill passed this session that makes abuse, neglect, and exploitation of the 
elderly a crime. I also hope to support legislation that would require fingerpnnt background 
checks for all employees of nursing facilties and assisted living homes. In the past, the 
legislature has examined the need for abuse, neglect, and exploitation laws. For reasons 
unknown to me, this endeavor was discarded. I would like to bring to Juneau my experience as 
a concerned family member and citizen in order to enlist legislative support for crucial 
protections for the elderly. I'll never know if I can’t try.

Sincerely.

Bobbie Watts 
1527 Columbine
Anchorage, AK 99500 ph 277-1G96

i r m . i r  comm en t
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Bill Number: SB 211 Rosponso: Supports Distribution: 09

Subject:

Mossogo: I ENCOURAGE YOU TO VOTE FOR SB 211 WHICH ADDRESSES ISSUES OF ABUSE AND NEGLECT 
OF VULNERABLE ALASKANS WHO ARE RESIDENTS OF CARE FACILITIES IN ALASKA. TRANK 
YOU.
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Hill offers protection 
for vulnerable adults

By .IF.ANNF. ENR IGHT 
Alaska S tar Reporter

A helpless elderly woman is screams in pain for eight days bclnrc 
geding medical attention at an assisted living home A t the same home, 
another elderly woman develops a cough, becomes weak, listless and 
congested, and loses her appetite. Caregivers become concerned and want 
to take her to a doctor, but the manager o f the home forbids it. The resi­
dent dies two days later
Suzanne Armstrong, acting Long-Term Care Ombudsman for the state, 

said these are two very real examples o f neglect that recently occurred in 
Alaska
On Thursday, a public hearing w ill be held in the Senate State Affairs 

Committee for a bill that would make it a criminal offense to commit 
such acts

Senate B ill 211, which is sponsored by Sen. Johnny Fllis (0 -Ancho r­
age). is referred to as the "Vulnerable Adults ' B ill.”

Ihc bill, which also covers crimes o f sexual abuse and desertion o f 
vulnerable adults, could be a first step in putting legislation on the books 
for people and issues not covered by current laws.
F.llis said two incidents prompted him to sponsor a b ill protecting older 

or vulnerable people
First he watched a spot on ABC 's popular television news show. "20/ 

20." which showed repeated cases o f abuse and neglect in assisted living 
homes.

But u was Bobbie Watts' story o f Iter neglected father-in-law that 
proved to be Ihc last straw for Ellis.

Watts had placed her father-in-law in the Friendship Home in Anchor­
age According to a Long-Term Care Ombudsman’ s report, the home had 
been negligent in his carc, as well as that o f other patients.
" I want to make it very clear that Alaska has cleaner, better, more 

modem facilities fcr nursing care and Pioneers' Homes than many other 
places," Ellis said.
"B u t you know, budget cutbacks have precipitated changes in Pio-

(Plesse see ELDERLY, Page 2)
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ELDERLY: Abuse not covered under laws j
(Continued from Page I) 

neers' I lomcs over the last three to 
four years that a number o f people 
think are moving in the wrong d i­
rection.
"We need to make sure that (ex­

perts) look at that and say. 'A re we 
compromising the care o f these se­
nior citizens for some ulterior mo­
tive or for some reason that's ... not 
justifiab le?"' lie said.

Armstrong said that abuse and 
neglect o f the elderly is not all that 
uncommon —  even in Alaska
"We found, time and lime again, 

that frail elderly residents were not 
given adequate medical attention, 
nutrition and f>ersonal care. SB211 
would address this portion o f our 
investigations," Armstrong said
However, Armstong said, nei­

ther this h ill nor current laws pro­
tect seniors from physical abuse 
such os slapping, mental abuse such 
us leasing or financial exploitation.
"T he numerous find ings o f 

abuse, both physical and mental, 
that we found at Friendship Home 
Inc would not be covered under 
SB211, nor are they covered under 
current assault laws," Armstrong 
said.
"What I'm  hearing (from a lot 

o f people) is that crim ina l las s 
cover abuse, and they do oot. I f they 
did, the Batchelders (former own­
ers o f the Friendship I feme), svould 
be here in Alaska answering for 
crimes. They're not They're sitting 
somewhere in Maine," Armstrong 
said.
"This may be for another day,

but at some point, I believe it should 
be addressed Crim inal laws on as­
sault oAen don't address cases o f 
abuse."

What Armstrong said is true, 
said Assistant D istric t A tto rney 
Peter Gamache. Certain types o f 
abuse do not fall under any current 
statutes.

Assault generally refers to using 
bodily force that causes someone 
physical pain. Harassment deals 
with touching someone in on "o f­
fensive" way. Reckless endanger- 
ment deals w ith recklessly placing 
another at risk o f serious bodily 
harm. Theft statutes protect the eld­
erly from having their property sto­
len.
But none o f these statutes may 

apply to vulnerable adults, because 
these people, by definition, car.not 
defend themselves.

Gamache said a vulnerable adult 
is denned as a person 18 years old 
or older who because o f physical 
or mental impairment is unable to 
meet their own needs or seek help 
without assistance.

Gamache thinks these people 
need more legal protection because 
they can't call for help i f  they arc 
being abused or neglected They 
can’ t name their perpetrators in a 
courtroom

Lynn Kenney, legislative aide to 
Bill's, said that the senator wanted 
to address these issues, but was ad­
vised by the Depaitmcnt o f Law 
that such a b ill would be harder to 
get through.
"W e worked with the Depart­

ment o f Law; in fact, we had drallcc C 
a (version) o f the b ill that went fu r-/ 
•Her, but wc were advised (not loc 
pursue mental abuse) because it is 
difficu lt to prove in court," she said

Watts, who just returned from- 
Juneau where she lobbied for thef 
bill, said that some lawmakers said j 
they were opposed to SB211.

When Kenney was asked who} 
opposes the b ill and why, she said.f 
" I don’ t know. I've been baffled by • 
it myself." t

Kenney said that she doesn 't 
know how much the b ill, i f  passed, C 
would cost taxpayers. She said she £ 
requested fiscal notes from various c 
administrative offices, but h a sn 't; 
received them yet.

Ellis has another piece o f legis- * 
lation in the works to help protect 
the elderly.

Senate B ill 296 woul J mandate 
fin g e rp r in tin g and background 
checks for people seeking employ­
ment in nursing homes or assisted 
liv ing facilities.

The b ill also calls for proh ib it­
ing the hiring or retention o f ccr- t 
tain nursing home and assisted liv - [ 
ing employees convicted o f spcci- • 
Bed ofTcnsts, such as drug use and i 
sexual abuse. *

Kenney said concerned citizens k 
can go to the Legislative Informa- j 
tion O ffice in Anchorage to testify, • 
via telephone, at a Senate State A f­
fairs hearing on SB211. The hear- 
;ng it set to begin at 3:30 p.m ., but 
Kenney advises people to get to the 
office by 3:15 p.m.

4
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  Forum /  Letters ___________________
I went: to Juneau’: Diary of a citizen lobbyist

After a man named Jim Ayers leaves our 
company, I turn to Lynn and ask, 'Was 
that an important person?" Everyone 
within hearing distance g !cyles, and I am 
informed that Mr. Ayers is the governor’s 
right-hand man!

fly  IIOOBIE WATTS>ad 7dl
Tuesday, Feb. 20

11:30 *  771, I meet M att Zencey 
of the D aily  New-s. and w i  head 
to the State Cepltol to  h» can 
thow me around. We turn a 
:o7ner and he sees Gov. Knowles 
going Into a coffee shop. We go In 
ind  cneet the covernor a a his 
press secretary. Hob K in *  Doth 
»re ve ry  p o lite , and Gov. 
Knowles remarks that he hopes 
we w ill have a chance to meet 
•bout my Issues. Wow —  what a 
Ita it!

I sp rnd  the  le s t  of the  day 
p a p er in g  th e  C ap i to l  b u i ld in g  
with m y background  in forma,  
•.loo, rnee t ln r  Lynn Kenney ,  who 
works for Sen Jo h n n y  Fi l ls  ID- 
Anchorage), and p rac t ic ing  m y 
p re s en ta t io n  on R ep.  Itarnona 
IUri.es (R-Anehorage). I 'm  a f ra id  
that I d id n ' t  presen t  very  well 
toy frrat t im e out. Hopefu lly ,  
with practice. I will becom e m ore  
c on f iden t  a b o u t  s p e a k i n g  to  
these  ve ry  Im p o r t a n t  p e rs o n s  
•bout  on equal ly  Im p o r tan t  Is­
sue
Wednesday, Feb 21

I finish delivering  background  
in formation and check In w ith  
Lynn Kenney.  Sen F il ls  ha s  In­
troduced Sena te  Dill 211. which 
Slakes it a e f t—.Inal offense lo 
segleet a vulnerable  adu l t

F ina lly  someone In the  Leg is ­
la tu re  reeognires the  need for 
lurh legislation

L ynn  mentions  t h a t  the  bil l Is 
Opposed by the  Divis ion of S e ­
nior Services I am  hones t ly  pur- 
lied at why the  d iv is ion,  which 
is supposed lo  protect the  e ld e r ­
ly. Is opposing th is  bi ll

J p  m Sen Lyda G reen  (R-'Va- 
illlal cannot keep he r  appoin t  
•nen'. w ith  me So I m eet  w ith  
Mike (Sen G r c r n ' i  s taf fe r)  l ie  
i f fer .  lo  do resea r .h  from o th e r  
■ta'.cs regard ing abuse  and  nr- 
(lee!

J  33 p  r t  ! meet w i th  Sen 
lohr.ny Flllr Sen Fil ls  is con 
t r r r .e l  tha t  h l l  Ml. w il l  nM be 
.•onsldered because of the  D iv i ­
sion of Senior Services Is op- 
octed to  it l ie  s ta tes  th a t  he 
would be more  com for tab le  If 
someone from the  m a jo r i ty  were  
to co-sponsor It l ie  offers  to  
remove Ids r.ame as sponsor If It 
means the  b i ' l  would  p rogress

Sen Fills s ta tes  tha t  th is  ti  a 
people Issue and r o t  a polit ical 
issue and tha t  th is  Is not  a 
political g rands tand  on h is  pa r t  
t (ind h im  to  be very honorab le  
and desirous of S'Cing a bill th a t  
passes to protect the  e lde r ly  no  
•natter w ho  sponsori  it

4 30 ft m  I arr ive at the  off ice 
i t  Rep C ynth ia  Toot iey ttt -An 
rhorage) where  Hen l lrown, h e r  
itafler.  gleets  m e  Hen i.nmedl- 
ite ty  s ta tes  tha t  he h is spoken  
with Connie S ipe .  Directo r  of 
mnlor derv ires.  and  re lays  the  
ypinlon th a t  th e re  is n.a need f" r  
i specific law to pun ish  people  
who a! a te  and neglect the  elder 
g He a l to  s lates tha t  A la ska  has 
sws tha t  adequate ly  deai w i th  

■he problem
I terl  shove I Into a cot tie r t 

t r y  iny b e s t  to  d e b a t e  w i th  
d row n  an 3 Itcp To-rhey, b u t  am 
truly cor-.cem-J at  f u w  n im n  
formed they are  t w o u ld n ' t  be

Me e*u**M l cue **-• «•

■ r o l l o n  s  NOSt: Bottle w»m Is 
r  i »uvre> cl  the 0 * 7  flees ' Send Me 
la J-eeau" coolest. Tru» is he- report cn 
her erpenence

here m  J u n eau  if A laska  hod 
adequa te  laws to  p io iecu te  p e r ­
sons w ho abuse  and  neglect, n i l s  
Is a fact th a t  somehow escapes 
Rep T oohry  and her s ta ff 

Hep T.rnhey do s es  our  meet- 
ing by te ll ing  me lo "ge t  a l i fe"  
and "get over the  gui lt  ”  She  
also suggests  tha t  I enro ll  a t th e  
U n iv e r s i ty  of A la s k a  n u r s in g  
p rogram  and become a nurse  I 
am  shocked and upset at  to  
cavalier an a t t i tu d e  tow ard  m y  
m l t t i n n  and  m y exper ience 

J p m  I head to  House S p e a k ­
er  Gsl l Phi l l ips ' (It l lo m r r )  o f ­
fice I meet sta ffe r J u d y  Jo rdan ,  
who Is very  kind I Am brough* 
Into Gall  P h i l l ip s ' Inner off ice I 
find Rep. I’hl ll lps very  Attentive 
and concerned As It happens ,  
h e r  o w n  p a r e n t s  a r e  m  a 
Mag te rm  care  home In Alaska t 
hope she wit! take  a close look a! 
5R  J l l  and  agree It needs to  be 
pussed th is  session 

As I a m  leaving the  Capito l 
Ruild lng. I ru n  Into  L ynn  K e n ­
ney.  Sen  Fil ls '  aide. Lynn asks  
If t would  like  to  a t ten d  a b i r th  
day p a r ty  In honor of I’at Pour- 
ehot.  legis la tive lia ison for Gov 
K n iw le s  I agree and  la te r  meet 
some very  wonderfu l  and  con ­
cerned people  — P a tr ick  Lcun :  
b u ry  of Rep R r u n  F o i l r r ' s  s taff.  
Donna, a ss is tan t  to  Pa t  Pour- 
chot. Pat I 'uufe.hot, himself ,  and 
lobbyis t F a te  P u tm an  Th is  svas 
q u i t e  a group* A f t e r  a m a n  
n a m e d  J i m  A y e rs  le a v es  ou r  
company,  I tulr i to  Lynn and 
ask ,  "Was th a t  an im p o r tan t  
p-- :r .f i’ "  Fveryone  w ith in  hear . 
Ing d is tance  gicglrs . an d  I am 
Informed tha t  Mr A yers  Is the  
govem or 's  r ight  ha nd  mars' tne.o. 
eei.ee It a fres 'i and  som ew ha t  
comical  Idea In J u n eau  t i n t  t im e  
of yesr
T hursday ,  Feb 2?

Hark  to  b a ck  a p p o in tm e n t s  
Very busy  day  ahead

f  J J  a m  Sen Robin  Taylo r  
lit Wrangel l) F if teen  minute*  e.f 
cha t t ing  about families in ce re r  
al H r  is qu i te  p leasan t  Me ate  
In te rrup ted ,  a n !  » r  r c u d r ! * ! *  
for 2 p in

II  A .m .  Sen. President Drue 
Prarxe (It-Anchorage) Is too busy 
to  meet w ith  me rlthat away so 1 
meet w ith  Laura Williams, her 
staffer. Laura has done reiearch 
and cannot find any laws regard- 
tng abuse or neglect o f the elder­
ly . She Is quite concerned for 
elder Alaskans Sha gives m * 
some tips, and she reassures me 
that I am doing the righ t thing 
and to keep going. I get to  chat 
w ith  Sen Pearce on m y way out 
of her office. She Is very pleas 
anl.

I 30 p .m . What a nightm are’ 
This appointment Is w ith  Sen. 
Randy Phillips (R-Kagle River), 
and I am dismayed as soon as his 
staffer Jerry starts quoting Con­
nie Slpe. the Senior Services 
offic ia l who opposes SH 21)

Here  we go again. Opposing  
S tl 211 Is such an am ar lng  stance 
to  me Sen Phil lips' b igger Issue 
seems to  be tha t  t m us t  be a 
const i tuent  of Sen Ellis He Irn 
plies tha t  only a const i tuent  of 
the  blit 's  sponsor would  be here 
today  to argue for It' As a m a t te r  
of fa r t ,  1 mention tha t  I am  a 
const i tuen t  of Sen Phil lips  but  
w hat  difference does It m a k e ’ 
Sen. Phil lips then looks  at my 
curren t  address  and continues to 
argue  whose consti tuent I am (t 
ow n  a home In Eagle River and 
st ill  vote  there,  even though Pm 
tem pora r i ly  living In Fss t  An 
chorage because I need lo  be near 
m y  doctors for medical t r e a t ­
ment  ) If your loved one is a 
v ic t im  ot a b u se  and  neglect,  
what Is Ihe differ  rice whose 
const i tuen t  Is whose’

7 30 p m  A ppo in tm en t  w ith  
Sen Hert Sharp  lit Fa irbanks)  Is 
canceled t am disappointed  be- 
cause Sen S h a rp  Is the  com m it­
tee chai rman who will  decide 
w he ther  Si) 211 will get its first 
hear ing  Since these  Is no w ay  to 
reschedule. I will  r e e d  to  get In 
touch with his o lf lCe when 1 
re tu rn  to  Anchorage t feel tha t

I meet with Laurie 
Otto, deputy 
attorney general, 
Criminal Division. 
She mentions a 
case of gross abuse 
and neglect that 
happened in the 
summer of 1995 in 
Anchorage. She 
states that it SB 211 
had been in place, 
the Department of 
Law could have 
prosecuted the case 
more fully.

when he f inally  hears  w ha t  a 
compelling need we have for 
such legislat ion,  he will schedule 
» commit tee  hear ing  as soon as 
possible

3 ft m Rack to  Sen. Robin 
7av lor 'a  office He tells me 1 a n  
doing a great Job Thank  you ' 
Hut will  he support  S tl  211

3:1 J  p  m I run Into Lynn 
Kenney and Invites me to the  
office of Sen Teorg lanna  Lincoln 
lit- lnlerlor).  to  help  celebrate  the  
sena tor 's  b ir thday .  Sen. Lincoln 
says she hopea I have t im e  to  
re tu rn  to  her office and ta lk  
abou t  m y experience I also meet 
Ren Tom Price  tts Fa irbanks)

J  43 p  rn I mee! w ith  Pa t  
Pnurchoi.  legislat ive liaison for 
Gov, Knowles He Is unders tand  
Ing and kind  I believe t.e is open 
to Sit  211 Good '

4 13 p m  I meet w i th  t. aur le  
O'.to. depu ty  a t to rney  general. 
Crim ina l Division She mentions  
a case of gro is  abuse  and neglect 
th a t  happened  In the  sur ne r  ot  
HJS In A rehorage  Sh s ta te t  
tha t  If SU 211 had been in place. 
Ihe D epar tm ent  of t.aw  could 
have  prosecuted the  case m o le  
ful ly  Ins tead, the  pe rpe tra to r  
received a im p e n d e d  sentence 
She likes St) 211 and s ta tes  tha t  
the  will  r e iu in  a te lephone call 
placed lo her from Connie  Sipe 
th e  bill 's  chief opponent  T hankr  
Laurie '

I am  dele rmlned to  keep  m y 
mission a live’ Protect A laskan  
elders

J p m  Time to  meet Gov 
Knowles' This  meet ing  m a k r s  me 
the  most  nervous I meet Lynn 
Kenney outs ide  the  governor' s  
otflce Lynn has  been so support  
Ive We are  greeled by llruce 
Scar, fling, special ass is tan t  to  
the  governor  Wr go In to  the  
In n e r  efr.ee w he ie  I snake  hands  
w i t h  G ov  K n o w l e s  G ov  
Knowles tells me tha t  n y  Issue 
Is very im por tan t  and th a t  he is 
p le a se d  w i th  m y accomplish-  
m e n t i

llruce mentions  a s c u t t i o n h e  
had  w i th  Connie  h.,.e  l ie  s u r ­
prises  me by asking  abou t  my 
d e t l re  to  volunteer  for th e  Long 
T erm  Care O m budsm an  It want 
ed lo  volunteer,  but some people 
a pparen t ly  th ink  I have  a con 
flict j l  in te res t  te c ause  of my 
w ork  to  repose  the  a t u i e t  at  
F r iendsh ip  H o m e )

l l r u c e  ask* what t eapee ted  to  
accompl ish v o lu n te e r in g  I n  the 
p rog ram  Did I want tr> g,> In to 
nu rs ing  homes and  Inve s t .ga te *  t 
an sw e r  that it was not m y go.i l 
to  Inves t iga te — t would  have 
been h appy  l o  Vo lun tee r t o  an 
sw r r  t e lephones  and  do fi ling  a l t  
day Tt .e  g ov e rn o r  cannot under 
s tand why such a sm a l l  program

was unab le  to  accept m y  help 
This  prom pts  rue to  mention 

tha t  the  l o n g  T erm  Care  O m ­
budsm an 's  Office Is located In 
Ihe very  agency It o t t e n  h s to 
Investigate  (the Divis ion of Se 
nla r  Services,  which manages  Pi 
oncers Homes and licenses as 
l is ted  living homes) The Long 
Term  Care  O m b u d sm an  Investi ­
ga ted  F r ie n d s h ip  H o m e  Inc . 
w h e re  m y f a t h e r - i n - l a w  had 
lived, and had  Identi f ied a need 
for criminal abuse  laws ear ly  on 
Yet. the  Division of Senior Ser 
vices Is oppos ing KU 211. How 
dcet th is  affect the  posit ion  of 
Lons Term Care O m b u d s m an ’ 
H o-  can the  Long Term  Care 
O m b u d s m a n  I n v e s t i g a t e  Pio  
peers Homes w hen It Is In the 
sam e d iv i s io n ’ T he  governo r  
looks qui te  purr ied  and says he 
will Investigate  th a t  concern 

The governor says t h a t  he  had 
read th e  December a rt ic le  In Ihe 
Anchorage Dai'.y News about the  
Fr iendship  Home case and lhal 
he was appal led  a t  th e  gross 
neglect and abuse  th a t  had  taken 
place there  The  governor says he 
will ta k e  a d o s e  look a*. SI) 211 
He says he does not  know  of a 
bad bill  coming from Sen Ellis 
The governor and I shake  hsnds  
and n a v e  our p ic tu re  ta ken  to 
gether. Pm  so glad th a t  t voted 
for him

6 p m  t head out w i th  Lynn 
Kenney to unwind from m y  long, 
ti r ing day. ! am  ve ry  touched 
when I meet o the rs  w ho  have 
deal t personally  w i th  loved ones 
be ing  a b u se d  an d  n e g le c te d  
They unders tand  the  urgency to  
get laws on our  books  Im m edi­
ately
Fr iday . Feb 2210 13 4 m I head  back  to A n ­
chorage w ith  m i t r d  emotions  I 
have  reached a n u m b e r  of com- 
pass ionate , ra r ing  professionals  
who heard  my sto ry  and pledged 
to  do something  abou t  It t d id  
r o t  reach everyone F o r  w h a te v ­
er  reason,  their  ears  and  hear ts  
were closed t feel a s tronger 
sense of purpose a f t e r  having 
spent a lm ost four  days  w ith  the  
very re r sons  who we elect to run  
our s ta te  and  protect Its  cltl rens  

On a l ighte r note . I am  looking 
forward  to  gett ing  back to  my 
life In Anchorage — a husband,  
four ch i ld ren  and th ree  dogs, not 
to  m ention  m y mission  to advo ­
cate for the  senior e lt llens  of 
Alaska and.  perhaps.  a ta r i  a n o n ­
p ro f i t  O T g a n ra t ln n  th a t  a d v o ­
cates f - r  the  elderly  Rep Toeh 
ey told m e  to  ' get a life ' Today.
I t a n  trm lc  a t a u t  tha t  I have a 
life t na*e  a mission

I P e c  • aaaira o*#t sa a -us - - -* ;*
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Elderly deserve oversight
M any of us w h o  w o rk  w i th  A n c h o rag e 's  

e ld e r ly  p o p u la t io n  a r e  a p p a l le d  b y  the  
recent ab u se ,  neglec t  an d  to rm e n t in g  of 
e l d e r l y  r e s i d e n t s  in  a n  A n c h o r a g e  
b o a rd in g  hom e, as  re p o r ted  in b o th  th e  
^.ong I c m i  C a re  O m b u d s m a n 's  re p o r t  and  

. in  y o u r  n ew sp a p e r .

It is im p o r ta n t ,  h o w ev er ,  for th e  p u b lic  
to  u n d e r s ta n d  t h a t  th e re  a r e  c a re  p r o v id ­
e rs  in m a n y  A n ch o rag e  c a r e  s e t t in g s  — 
b o th  la rg e  an d  sm a ll  — w h o  g iv e  e n o r ­
m ous e f fo r t  to  p ro v id e  p e rso n a l iz ed ,  lov ­
ing  ca re  to  o ld e r  re s id e n ts  — c a re  th a t  
goes ab o v e  a n d  b ey o n d  t h e  basics r e ­
q u ired  b y  licens ing  reg u la t io n s .

Tho o w n e r  of each  fac i l i ty  is u l t im a te ly  
re sp o n sib le  fo r  e s ta b l is h in g  th e  to n e  or 
" p h i lo s o p h y "  of t h e i r  e s ta b l i s h m e n t  an d  
fo r th e  re c ru i tm e n t  a n d  m o n i to r in g  of 
th e i r  s ta ff ,  so ca re  is p ro v id e d  in a 
m a n n e r  th a t  s u p p o r t s  th is  ph ilo so p h y .

We a p p la u d  th e  ex is ten c e  of th e  Office 
of th e  I.ong T e rm  C a re  O m b u d s m a n ,  
w hich  rece ived  an d  in v e s t ig a te d  th e  c o m ­
p la in t s  of th e  fam il ies .  W ith o u t  th i s  p r o ­
g ram . A la s k a n s  w o u ld  h a v e  l i t t l e  p ro te c ­
t ion  from  th o se  w h o  w o u ld  p re y  on th is  
fra il ,  v u ln e ra b le  p o p u la t io n .
— T om  B o lin /', o p e ra tio n s  a d m in is tra to r  

P ro v id en c e  E x te n d e d  C are S e r v ic e s
A n ch o ra g e


