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| SB 150 .
Educational Presentation about mediation

SPONSOR STATEMENT

SB 156 was introduced to help families involved in child custody disputes resolve their
differences through mediation rather than adjudication. Resolving issues before the
courts is often very expensive, confrontational and competitive to the point where a
parent will often do anything to "win." Unfortunately, »his can lead to decisions which are
contrary to the best interest of the child.

Mediation, however, leaves the decision-making authority up to the parties involved and
successful mediation results in decisions being made through the cooperation of both
parties. Early communication is essential to achieving the goal of shared custody and
responsibility, which are most often in the best interest of the children.

SB 156, as originally introduced, required all individuals involved in a child custody
dispute to attend mandatory mediation. However, during a Senate HESS hearing over the
interim, several concerns were raised as to the cost of the bill as written, the punitive
nature, the practicality of its implementation and its effect upon families experiencing

domestic violence.

In attempt to address these concerns, the sponsor of the legislation formed a citizen's work
group to analyze the issues and propose a new draft to report back to committee. This
group included members from the Alaska Dispute Settlement Association, the ADR
section of the AK Bar Association, the Supreme Court Committee on Mediation, AWAKE,
Children's Rights Council, Victims of Custody, the Alaska Judicial Council, the Mat-Su
Valley Women's Resource Center and Alaska Legal Services. The product of this group's
efforts resulted in the HESS Committee Substitute.

The premise behind this new version is that to be effective, mediation should be a
voluntary process and the role of the state should be to educate the public about mediation
as an option already authorized under the law, not to mandate it in every occurrence.

This bill requires the courts to order parties involved with a custody dispute to attend an
educational presentation on mediation. This can be accomplished through viewing a
video, listening to an audio tapie, receiving a vocal presentation cither in person or on the
phone, or where the others are not practical, by written documentation.

SPONSOR STATEMENT



Dearborn family M ediation
20 October 199E

Senator Lyda Green - FAXed to 258-1261 (8 pages)
HESS Committee

716 W. 4th, Suite 350

Anchorage, Alaska 99501

RE: SB 156 - Mnndntory Mcdlotlon in approprinto Child Custody and Visitation Disputes.
£BESENIEP_F OR THE OCTOBER 20TH MEETING; 9J.0.Q.AM
Greetings:

Please accept my comments regarding SB 156 and my appreciation for
your interest in making mandatory exposure to the mediation process
available in appropriate cases to dl Alaskans who are involved in child
custody disputes.

| offer these personal comments as a family mediator with my own
private practice, Dearborn Family Mediation. | hold practitioner status among
the international membership of the Academy of Family Mediators, 4 Militia
Drive, Lexington, MA 02173. | teach family and divorce mediation for the
University of Alaska Anchorage (Mat-Su College and Anchorage). | am
current president of the only state wide professional association for
mediators, arbitrators, and facilitiators: The Alaska Dispute Settlement
Association. |act as community advisor, mediator, and mentor for the
Community Dispute Resolution Center, providing Victim Offender Mediation
to the Anchorage community. |am "Family Mediator Advisor" to the Alaska
EaicntingjyUtgaiinQ, an Alaska educational newspaper. Prior to my
mediation training and professional mediation practice, |1 worked as a civil
procedure specialist in the field of family law first for low firms in Anchorage
focused on litigation and appeals (6 years; and later for the Alaska Court
system (11 years).

My comments arc governed bv professional ethics, represented by the
standards of u.” Academy of Family Mediators, attached to this letter.

1 | support mandatory exposure to the mediation process in all
appropriate cases involving child custody or visitation. Mediation is a
voluntary, confidential process, based on self-determination. Mandatory
exposure to the process (known as an orientation) frequently influences
individuals to proceed and willingly participate in mediation.

CORRESPONDENCE
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2. | support equal access to a mandatory exposure to the mediation
process in all appropriate cases involving child custody or visitation. Equal
access should be provided to al who fall within the population of any
legislation which is mandatory; Mediation fees should be covered by the
state in all cases in which the parties are determined to be indigent, such as
is done in court coses when the court filing fees are waived. Legislators
have a duty to provide companion legislation to cover the costs of those
indigents who fall within the category of litigants engaged in child custody or
visitation cases in which mediation would be mandated.

3. | support NONexclusive language for those who would serve as
mediators under SB-156. Family mediators who have met the professional
standards, such as those sot by the Academy of Family Mediators (see
attached), and have had appropriate training -- including specific training in
family and domestic violence mediation -* should be included, regardless of
professional background. The Alaska Legislature should not be setting
standards different from those of professional organizations or for that
matter standards represented as being required by our own court system
(SEE Court Directory of Mediators). Holding a degree in any profession does
not qualify any individual to be a family mediator or to bo considered
knowledgeable in areas of family and domestic violence dynamics, or family
mediation.

4. It is particularly important that mediators be educated on and
trained in family mediation with the domestic violence component. To
perform effectively as a mediator, individuals must bo trained in and/or have
proved pioficiency in performing as a mediator. Training in family mediation,
including violence issues, should be mandatory in the areas identified by your
legislation: child and visitation disputes. Child custody and visitation
disputes frequently have elevated emotional factors and present questions of
safety for all concerned. This is true even in cases where there has been no
violence in the past. Participants may not report violence which has
occurred or been threatened. In those cases, mediators must be aware of
and trained in how to recognize and deal with domestic violence issues.
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5. I support nonpunitivo actions by mediators. Mediators are to be
impartial, neutral third parties who do not create bias within a relationship; A
mediator’s report which has the effect of creating a bias (punitive result) is
unethical. The mediation process is not a weapon. SB-156andits
requirement for a report which effectively would remove custody from one
party and award it to the other is a violation of the profession of mediation
and any mediator who would adopt that behavior is, in my opinion, in the
position of exercising a serious breach of professional ethics.

Thank you for your consideration. | welcome further discussion on
any of the foregoing.

Best wishes on your efforts to bring mandatory exposure to the
mediation process to all Alaskans.

Cordially,

DEARBORN FAMILY MEDIATION

Enclosures:

Academy of Family Mediator Practitioner Training and Educational Standards

Academy of Family Mediator’s Professional Standards (4 pages)



Chile S upport Defense S ervices, Inc.

733 V], ahae., Slo. 306

% Anchorage. Alaska 99501

February 26, 1996

RECEIVED
FEB 28 155

bod....

Senator Lyda Green
Room 423, State Capitol
Juneau, Alaska 99801

Senator Loren Leman
Room 115, State Capitol
Juneau, AK 99301-1182

Dear Senators:

I am writing to you to express my support for Senate Bill 156, The
Mandatory Mediation Bill. While it will not accomplish total
family law reform that is very much necessary, it is a good first
step. As you know my philosophy is that we need to find ways to
“demilitarize divorce”™. The divorce process is a grist mill that
leaves everyone 1In a state of shock once they are done with the
process. It is nothing but a meat grinder and the only persons
that benefit are the attorneys. I recently read a statistic that
51% of the cases that are active in the Anchorage ccurt. system have
to deal with fTamily law issues. IT we can get parents to start
mediating their children®s future as opposed to litigating it, we
may be able to cut iInto that statistic considerably.

As 1 always tell my Pro Bono Child Support classes "Mediate, don"t
litigate.” The government and the court system are just not doing
a very good job handling these 1issues and the parents are Tfar
better suited to make these decisions than any judge or court
system. SB-156 will be a good first step to exposing people to the
mediation process. I wish 1t had been law when 1 had to through

my divorce.

Once SB-156 is passed, |1 would welcome your assistance in reforming
child support law and specifically the Child Support Enforcement
Division*. It is severely broken and needs considerable management
change, and needs to be a more "user friendly™ government entity.
The question 1 must always ask myself i1s "why do the caseworkers
have to sit behind bullet proof glass.” Why are they the only
State employees that have to sit behind bullet proof glass? What
does that tell us about the way that the Agency operates.



Letter to the Senntora
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I look forward to working with you to make some administrative
changes there also.

Sincerely,

Gary L. Maxwell
Child Support Litigation Specialist

GLM:smF
cc: Carol Palmer

P.O. Box 2408
Palmer, AK 99654



Senators Green, Leman, Miller, Ellis and Salo...My name is Diana Buffington, Vice-President of The Children’s Rights
Council of Alaska. CRC has 39 chapters in 30 slates and three national affiliate organizations: Mothers without Custody,
Parents without Partners, and the Stepfamily Association of America.

As a local chapter of the national organization we are committed to strengthening families throu jh public education and
advocacy.. Family formation and preservation is ultimately favored. However, in the event of a break up or a family is
never formed, v/e support the child’s right to frequent, continued and meaningful contact with both parents and their

extended families.

We work to demilitarize divorce between parents who are involved in marital disputes, substituting conciliation and
mediation for the adversarial process, and providing for comprehensive child support.

Mandatory mediation should not replace our courts. Mediation should be a tool of the court; be an objective investigative
arm of the court. We support mandatory mediation if it ensures issues regarding the balance of power among parlies are
resolved. We support mandatory mediation, if i. removes the present absurdities and the inequalities in the divorce
process. We support mandatory mediation it it doesn't drive or force away the non-residential parent.

V/e must develop a win/win situation in the divorce process. In the current Alaska divorce, custody/visitation, p.ni ch J
support process we have developed a very adversarial climale, that perpetuates conflict between the parents. The system
pits one parent against the other. The fact that two people can’t get along, for what ever reasons, and are divorcing shou’d
not result in children losing a parent. Ultimately, this is a detriment to the best interest of (he child. Where ever possible, a
child who has two parents before the divorce, should have two parents after the divorce, We need to move past the idea
that one parent gets the kids and the other parent becomes only a visitor who sends a check.

Sanford Braver, Ph D,, a Si million federally funded researcher through the National Institute of Child Health and Human
Development and psychology prolessor at Arizona State Uriversiiy, Tempo, Arizona says his research found that most
non-residential parents (mostly fathers) do not withdraw their emotional or linancial support. For those who had seemingly
‘Withdrawn.” Braver noted that "their experience was not one of 'withdrawing* at all. Rather, they felt expelled, kicked out,
thrust out of their children's lives They felt that the system, their ex-spouses, and society's attitude in combination seemed
to combine in such a way ts to just get them out ol their kid's lives, so non-residential parents felt the kids realty werer, t
their kids anymore. This u.ilair treatment has to stop for the sake of our children, the next generation of parents

SB 156 as it is currently written, also perpetuates this "withdrawal process. Sole custody or mandatory mediation that
results in sole custody is inherently unfair to the children. The proper way to fix the problem is not through more draconian
enforcement procedures as set forth in SB 156 The mediation part of the proposal is not the problem with SB 156

Graver’s research shows that ‘if we adopt a policy of a presumption for joint legal custody, we will have better child suppcn
payments, children will have more contact with fathers, we will not have more conflict...we have more communication, we
will not have worse parenting on ttie part of parents. Most important of all, we will have better adjusted children.” Whsa
you add mediation to presumptive shared parenting, you have designed a far reaching positive influence cn the currer.1

system.

We are here to develop statewide awareness of alternative legislation and language which fosters the goal of presumptive
shared parenting. The "Best Parent is Beth Parents”. Shared parenting, is generally defined as when "both parents
retain the rights to make decisions about their children’s lives that they enjoyed prior to the divorce

'Vo need a law that tells mediators and judges to make a rebuttabie presumption that shared parenting is m the best
interest ol the cl.,Id Our present law allows |udges to award shared parenting (shared custody), but docs not presume that

such an arrangement is a positive improvement (?« the child



The current draconian enforcement procedures are the evidence that (the enforcement bureaucracy), about a $2 billion
enterprise has had fantastically little success...it laces Ihe system with inherent abusive powers...it only slows or stops any
positive moves between parents and children. Returns expected from these punitive measures are mostly sparse or
moderate at best. However, things that would work are really quite inexpensive in comparison, almost free. Most
importantly, establishing a presumption for sha.ed parenting as the rebuttable judicial presumption in divorce cases or
modification of custody/visitation should go a long way toward solving most ol these problems.

The Children's Rights Council of Alaska requests a hold on all family law legislation,.including divorce, custody/visitation,
child support laws, changes in administrative codes, and agency policies and procedures, affecting Alaska Superior Courts
and CSED. In the next few weeks we will offer each member of this committee a copy of "Child Support Guidelines: The
Next Generation. This publication was made possible through a contract between the American Bar Association Fund lor
Justice and Education and the Office of Child Support Enforcement, Administration for Children and Families, U.S.
Department of Health and Human Services. The Child Support Guidelines: The Next Generation is a blueprint for which to
formulate new Alaska statutes and replacement of many of our current passe' and unfavorable laws.

Many states are have or are in 'he process o' passing CRC guidelines. Texas passed this new law Juno 15. 1995, and
took effect September 1, 1995. Many of the amendments that are sorely needed and encouraged for SB 156, were

included in the Texas law,
However if you feel you must make a decision concerning this legislation, we suggest the following amendments to SB 155.

1 All mediation procedures should presume shared parenting.

2. Require each parent to info'm the other parent of “significant information concerning the health, education and welfare
of the child".

3. Develop a "good faith" definition clause with well defined guidelines for the mediators
<J Change the wording in the best interest of the child' to ™"a positive improvement for the child".
5. A mediator or court should honor the parents’wishes in custody visitation. Parents know their children best

5 Require parents make an attempt to solve custody/visitation disputes through mediation Allow parents to agree to
binding arbitration. In the event a mediation solution is not reached, the case goes to court, without reprisals or

disfavorabte reports by the mediators.

7 Do not lake the custody or the rights of a parent away because he/she is not acting in a broadly or well defined term as
‘good faith*. As currently written, even a well defined ‘good faith" >s still a term that will be open to broad interpretation,
even by objective mediators. You cannot allow custody visitation to become a punishment nor a prize to be won m
custody/visitation modiat/on Remember, almost at' amities experience conf «?at the tune of divorce.

8 Allow separate mediation for pnrcntsdnm ‘ics who have suffered domestic violence We cannot deny crvMogal due
p/ecess of parents suffering domestic violence. Mediation of custody/vi$eation is probably more important inth s
scenario. Amend the bill to road *. domestic violence against either parent or a child strait be a factor in any custody or
visitation determination Il conltirt were used as a criterion for shared parenting or mediation, we would be in a position
of reenlo»cmg nnj promoting conflict on the part of those who want to defeat shared parenting and mediation and to

secure only sole custody decisions



10.

11.

12

13.

14.

Allow custodial and non-custodial parenls as mediators, or included In the mediation process. These are parents who
have personal experience with the current system, and can assist or better resolve issues that come up in mediation.

Asecond chance if you will.

Make it easier to shift sole custody of a child of any age to the other parent by showing tho change would be “a positive
improvement for the child", thus eliminating the need to show "injury" to the child in the previous household.

Give non-residential parents more rights, including make-up of visitation. Set statutes with mandatory enforcement and
adherence, including penalities for residential parents that willfully deny visitation or custodial periods to non-residential

parents.

Allow children age 12 and up a pad of the mediation process. Mediators will make the children’s position known
through their report to the court.

A mediator can only invite a guardian ad lauourn, if the mediation process begins to fail, to assist the mediator in his
report to the court for the positive improvement for the child.

Strengthen the law that discourages false abuse allegations.

It has been my experience, that if a bill doesnt feel right...it's probably morally wrong. SB 156 just doesn't feel right.
although mediation is a good idea, this hill has too many flaws in it to make a just law and a positive improvement for the

children of Alaska.
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Senator L¥da Green
State Capitol, Room 423
Juneau, AK 91S01-1182

Dear Senator Green:

- Thank you for sending me the draft cop?/ of your mediation legislation. lapplaud
its emphasis on mediation rather than court mandates for resolving child custody
disputes. Qur research (which I sent 9%ou last week) showed the benefit of this approach.
More specifically, the extension to 90 days for the time to mediate is a needec chan%e
to make_the mediation time period realistic. Also, requiring people to try mediation, with
appropriate exceptions (for example, cases invoiving a history of domestic violence), is,
Lhelieve, appropriate.

1am a hit leery of regulrm% the parents to continue mediation after the initial
session and of havm? the mediator testify at a later court hearing about the parties' good
faith efforts. Successful mediation requires the cooperation of both parties, and a neutral
mediator whom the parties can count on not to take sides. My recommendation would
be to make only the introductory session mandatory and not to have the mediator
testify. Jurisdictions that mandate attendance at an introductory session find that parents
often want to continue with the mediation process once hiey"understand what 1t is.

On a more technical level, 1always prefer statutes changing court rules to set out
the new text of the rule rather than just saying the rule is changed by the statute
Specifying the new language makes using thie amended rule much easier. Legislative
drafting could probably come up with appropriate language.

~ Finally, the draft slates that the state will pay for mediation it hoth Parties are
indigent. It would be helpful to specify a few more details of how this would work.

MAR 1 fi 1995



Senator Lyda Green
March 13, 1995

Pasc 2
Aﬂain thanks for sending me a coRy of the draft. The one thin? that was
abundan ?/ clear in our research, was that while courts must be open to resolve custody
disputes, they are not the best place to resolve custody.
Very truly yours,
William T. Cotton
Executive Director
WTOsl

MAR 1 C 19S5
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Thank you for your time and consideration in this matter.
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September, 22, 1995

SS conmtee _
Senator Lyda Green, chairperson
600 E. Railroad Avenue
Wasilla, AK 99654

| wish to Biibmit written testimony for inclusion in the printed record of the hearing.

. _hi Montana, I lost custody o_fn11y 0 boys durln%_thelr visit Christmas 19%; to a
physician father who is now living in Talkectna, AK. '[his man admitted [)child abuse.

t01937, 1981 marriage counselling due to domestic violence, 1987 counseling due to
charges by DSS and 2) multiple psych, Interventions over a 12year period; med. school
80-81, néeding a lawyer to qraduate, internship ‘8L, psych, hosp.”*83 outéJt. several years
following. I\/Iand_ator_¥ evaluationsfor drug abuse include ‘87, '89, and ‘9L Presently he
notes rel>{|ng on his wite (they met while Dpatlents_ inan alcohol/dnig facility *91) to monitor
emotional halance related to Prspand Depression as a Korean war orphan and [ater an
abused child in his adopted famlly(]. D'spitc Jim's court orderfo r_mY 5 day inpatient
evaluation 7/91, | came up healfhy and have no ruch history. “llie freatment slalfkept
asking how could this man pull ofl'such an evaluation with no evidence? _

_~ /had custody o fthe boys during the 3 J/2year court battle following Jim’s exit
April 1991 from us with lus fiance. 'Ine Montana frial was held August 1994 decision |
made on December 23, 199, On December 21,1994, while awaitin Iw?e’s decision,
the boys were flown to Alaska for a couit ordered visit, December 23, learned Ilie
boys would not return and a child support check was dug in two weeks. S150* monthly.
Any fiuther visits dependant on prompt Payments. _

~ Bynow, 199, the hospital board of Seward Alaska unanimously voted to
terminaté Jim’s crfmact 5 months early gag_aln consistent of employment history). He's
filed iwninpicy The family moved to ficdier isolation ni Talkectna. Their sécond child
of present marriage died age 6months of "rare SIDS”. | have been denied details ofan)(
events. Tlie boysare nowadvocates for their dad and I do not hear fromthem... excep
stilted conversations which Jim has threatened to terminate. | continue writing to ny*boys
biweekly. |wrote to the Judicial Standards Committee in MT they reviewed the case,
Phgy]fmt% Com! appeals are cosily and time consuming and the court reflects bias toward

? father.
Hl:c entire coiut proceedings did no! consider the boys’emotional well being 'lhe

Judge arranged their first summer stay with Dad pttor to the trial. He condoned a
secrete evaluation of Ihe boys June, by die court %ppo!nted psychologist (Dr. HarPer?_ for
the lather | learned ofthis évaluation”August 15 gespite paying for half of the evaluation.
lhis parent brought_ the boys to trial following 2month* oPassuinnce” Uiey had never
really been abused, in home church services led by Diul.Qhe preacher/and ussiuance of
their” return to Alaska after dlie trial. His present psychiatrists stated parenting skills were
"hot unpaired”at this tune with significant medication tuul therapy Higjudge Jailed to
look at research concerning child adjustment living under discipline of ui abusive parent,
their intense desue to beliéve die ulimiler, and believe die abuse never really liuppened
Hiejudgefailed to look at community sultgﬁorts stems and icsotucca wheic Uns fadiel
would be living  Where would these chilren fiun should Dadaly relapse? Hiejudge
refusedto allow N C. jurisdiction despite the children living there 3 1/2years prior to the



trial where their adjustment could have been evaluated. Thejudge failed 10 respect the
boys' need to say good bye to friends ami connections they had gevelop_ed tho those years.
'Hiejudge denied the value 0fthis mother's relationship with her sons ingood-byes or
communication,

. My biggest anguish IS | cannot protect my children as their father moves into more
isolation, geograﬁhlcaﬁy, spiritually, and socially. He encourages feelings of hate and fear
toward otfers. The judge's court decision and method 0fnotification offhe decision has
taught the boys they had best believe their father. o

... lencourage hearings to review sch atrocities as parents with history of abuse and
significant emotional instability gaining primary custody with no conditions. " Surely public
officials puttlnqth_elrhead_s together ina bipartisan effort cun figure outa humane wayto | ¢,
both parents' role in Ihe children.

.S ¢ B i I I No. [ 56
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9/26/95
o>
Lyda Grccn
Senator
600 E. Railroad Avenue
Wasilla. Alaska 99654

<

Dear Senator Green:

| am a custodial parentand I'm writing to you about Bill .. ..
Mandatory Mediation.

Several years ago | went through a divorce. From the time |
entered myfirst attorneys office until the divorce was finally over
took almost one year. Three attorneys and over 22 thousand
dollars later, there is still unresolved issues with my case.

There was a point in the proceedings that | could see that my
divorce was going to get ugly. | wanted the tug-of-war over the kids
to stop. | had heard about mediation and asked my ex-husband if
he would consider settling our differences through mediation. He
was not willing and there was no way of forcing him to enter into this
process.

Mediation should be required for parents seeking divorce. It will
give any cooperating party the needed tool to settle their differences in
a dignified, productive and positive way.

| feel very strongly that Mediation will improve the well being of
our communities. It will free up our court system and save families
thousands of dollars. The persons who will ultimately benefit
the most will be the kids! ...Our Future.

Thank you for your time!

Sincerely,

;/(f%rjé)onx (DJ ’ 15§st) Goodrich
s
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SUPPORT SENATE DILL 156 MANDATORY MEDIATION

Dear Senator |.eman,

Please support Senate Bill 156, as this would be a
much better solution compared to the current unlawful court
child custody battle. I'm living proof that the court system
tears farrilies apart 100% after divorce.

My former spouse and | got along fine for 2 yrs. after
our separation. W didn't always agree, but managed to
hash it out. When wo entered the court system with our
hired Attorneys, everything fell apart.  Before we knew
it, we became each others worst enemies. Our Attorneys
had us at each others throats while they collected what
"borrowed" funds we had left. His Attorney advised him
to quit his job and apply for welfarc/AFDC while the children
were visiting him,

He was awarded primary custody, because | worked and
he is on Welfare and not working allowing him to spend more
time with the children. | was left with paying $7%14.00
a month in child support to be paid even when the children
live with me, paying $4000.00 of his Attorney fees, $4000.00
to his parents they claim | borrowed during our marraige
(an obvious scam to get me to pay the full amount of his
Attorney fees of S8000.00). | was also ordered to cover
their medical insurance and pay for all their sports programs.

He continued to collect Welfare/AFDC in the amount
$1120 cash and $600.00 in food stamps per month. He bought
all kinds of neat toys for himself; a 6 disc CD stereo
system, TV, entertainment center, leather coat, $2000.00
refrigerator, not to mention the diamond ring he just bought
his new fiance',



My chilrl support payments go directly to AFDC to pay
back payments sent to him, so ny children never see a penny
of it. | was forced into a small 2 bedroom home due to
my child support chopping my income almost in half. | now
have a order to get a bigger home before my children can
spend one extra day with me. Why should any parent or child
have to go through this?

| am far from being an exempt case. Many parents share
my same agony. The courts strip away what dignity we have
left, lowering our self esteem, and strip our pocket books.

It's abvious that our whole court system needs to be
over hauled, but Mandatory Mediation would be apositive
start.  Mediation keeps parents on the real issues, and
leaves no room for blaming and accusing. The kids can also
take part and their feeling are taken seriously, giving
them self worth and a feeling of involvement and accomp-
lishment .

After 3 yrs. of fighting | finely convinced my former
spouse to enter into Mediation and we have been getting
along Dbetter over since. The stress in ny life has cut
in half and the children are much happier since nom and

dad aren't fighting.

Please support Bill 156,Mandatory Mediation for the

sake of our children,
| would ho interested in your comments.

1

Sandy . Hornal
156*1 Pioneer Peak Dr. Wasilla
373-2721 Mes.
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MEDIATORS. AfIDITnATOrS. FACILITATORS ft TRAINERS rosr OFFICE BOX 940703
ANCHORAGE. ALASKA 60524.0703

TELEPHONE. (007) 34COO0OI

FAX: (907) 348-0000

October 20, 1995

House/Senate MISS Committee
Atln: Ms Lyda Green
Legislative Affairs Office

B 1%
Fourth Avenue WRITTEN TESTIMONY
BY FAX

Anchorage, AK 99501

Re Written testimony;
SB No 156 - An Act requiring mandatory mediation of child custody disputes

Gentlemen and women
We write to offer our testimony concerning SB 156 We arc unable to appear in person

Ihe Arbitration & Mediation Group is a private business, wholly owed by Alaskans, and
has been offering dispute resolutions services since 1986 In th-r past year, TAMG has
provided training, facilitation, mediation or arbitration services to nearly 1,000 Alaskans
involved in family or employment disputes, from Anchorage to Fairbanks and Seward to
Big Lake

Our two practirioneis have a total of nearly 40 years experience in conflict resolution
Kathleen G Anderson is principally a mediator, holds practitioner status with the
Academy of Family Mediators, is a full member of the Society of Professionals in Dispute
Resolution, and has more than 200 hours training in mediation, facilitation, and arbitration
James R Can is a mediator and arbitrator, impaneled with the American Arbitration
Association, the Federal Mediation and Conciliation Service, and is a full member of the
Society of Professionals in Dispute Resolution Both arc active in local Alaska groups,
including the Alaska Dispute Settlement Association and the Alternative Dispute
Resolution Section of the Alaska Bar Association. Both serve on the American
Arbitration Association’s Advisory Board for Alaska Kathy sits on the Alaska Supreme
Court's Task Force on Mediation

TAMG commends Senator Green’s efforts to cringe divoicing parents in mediation,
particularly in resolving issues concerning the parenting of their children Mediation lias
been shown to be successful in such cases, for a number of reasons Those reasons arc
principally the voluntary nature of the pioccss, the confidentiality of the process (which
works to allow- parents to explore their true interests and needs), and the neutrality of the
mediator (which works to insure that the parties engage in a process designed to empower
them both)
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Senator Green
Legislative Affairs Office
SB 156

October 20, 1995

Page two

Ilowcver, many of Senate Bill 156°s provisions run contrary to the fundamental principles
of the mediation process, particularly in the following.

1) Subsections (a) and (c). A court's mandatory order to mediation, in combination
with requiring that the mediator report to the court the identity of a party who "refuses to
attend mediation sessions or refuses to negotiate in good faith" voids the empowerment
aspect of the mediation process. It breaches confidentiality. No other jurisdiction has
enacted court annexed mediation as is proposed here. The language is contrary to
multiple national standards of practice, standards of conduct, and codes of cth'.cs.

2) Subsection (b). Removing discretionary authority from the court, who may be
appiised of more information than is a mediator, is a denial of due process. Mediation is
only one of many forums in which conflict may he resolved. It should not be used as the
only one

3) Subsection (c) The provision which requires a court to award custody based oi. a
party’s "refusal” to mediate or negotiate is punitive and again, contrary to the basic
principles of the mediation process The use of a clear and convincing evidence standard
will only pit parents against one another even more deeply, rather than to bring them to

points of collaboration

TAMG has extensive resources which may be of assistance to the Senator, including a
recently published compilation of current court-annexed mediation programs from all 50
states. This resource includes program components, structure, statistics, etc. Other
resources contain specific statutory language. TAMG would welcome the opportunity to
work with the Senator on this important legislation Please do not hesitate to call

Best rogar k.
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