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MEMORANDUM

10. Senator Kohin Taylor. Chair
Senate judiciary Committee

| ROM Rep Brian Porter, Chair
llouse Judiciary Committee

SUBJECT: 1IB 42 Drunk Driving Evidence k Sentencing

DATE March 27. 19%

re:s:rrc-r-2-cisest'sa”esanBBEBSusseatr®*aBsitiBGiinsr: a2S3CL“::2 t-:::

I respectfully request a hearing for 11B 2 he scheduled in your committee .it your
earliest convenience.

In creating the felony driving while intoxicated and refusal offenses last session, the law
was inadvertently i hanged to require the court to automatically impose all suspended
time on felony offenses who fail to complete treatment (ch 80, SLA 1995) Ihis
automatic imposition of all suspended time for those offenders creates legal and
practical problems

h "gally. mandating licit all suspended time tv imposed for only one class of cnmmal
offenders may violate the constitutional guarantee of Equal Protection of the law
Practically, the ultimate goal is to curtai' tin* practice of drinking and driving Some
offenders require more than one exposure to o treatment program before it becomes
effeclive 1his is often accomplished by imposing a portion of i*>suspended jail time
followed by a forced return to treatment

Ihis bid aMends the law to give the sentencing court the discretion to decide how much
Of the suspended term the defendant should vrvo for failure to complete a treatment

program

Hunk you for your consideration
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HB 462. DrunK Driving: Evidence & Sentencing

The bill would change a part of the sentencing scheme for persons convicted
of felony driving while intoxicated or refusal to take a breath test. A
sentencing court may order a defendant convicted of DYVI or breath test
refusal to receive inpatient treatment as a condition of the sentence.

Normally, if the defendant fails to complete treatment the court may impose
some or all of the suspended (ail time. However, in creating the felony
driving while intoxicated and refusal offenses last session, the law was
inadvertently changed to require the court to automatically impose ail
suspended tune on felony offenders who fail to complete treatment ( ch 80.
SLA 1995). Thi<* automatic imposition of all suspended time for those
offenders creates legal and practical problems.

| egally, mandating that all suspended time be imposed for only one class of
criminal offenders may violate the constitutional guarantee of Equal
Protection of the Law Practically, the ultimate goal is to «.urtail the practice of
people drinking and driving Some offenders require more than one
exposure to a treatment program before it becomes effective Tins is often
accomplished by imposing a portion of the suspended fail time followed by a
forced return to treatment Thi*. bill amends the law to give the sentencing
court the discretion to decide how much of the suspended term the defendant
should serve for failure to complete a treatment program



The bill additionally amends Rule 6(r)(lI) of the Alaska Rules of Criminal
Procedure to allow prior convictions of driving while intoxicated and breath
test refusal to be presented at the grand jury proceedings by hearsay evidence.
Because grand |urv presentations must occur within 10 days after arrest, there
is not sufficient time to obtain certified judgments of prior convictions,
particularly if the convictions are from another jurisdiction. This court rule
amendment is necessary in order to ensure that repeat offenders from out of

state are not treated more lenientlv than Alaskans.

Finally, the bill amends Rule 32.1 of the Alaska Rules of Criminal Procedure
to provide that a presentence investigation by the Department of Corrections
is not required in most cases in which a person is convicted of felony driving
while intoxicated or breath test refusal. Offenders convicted of driving while
intoxicated and breath test refusal have been sentenced successfully for many
years without the benefit of a presentence investigation. The bill would

require that a presentence report be prepared for a repeat felony offender

convicted of driving while intoxicated or breath test refusal.
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MEMORA> PALM Fcbruarv 26. 1996

SUBJECT: Sectional Summary of MB 462.

TO: Representative Brian Porter

FROM: Michael F. Ford "

Legislative Counsel

You have requested a sectional summon of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill and the bill itself is the best statement of its contents.
If you would like an interpretation of the bill as it may apply to a particular set of
circumstances, please adv ise.

Section 1. Allows a court to impose pan or all of the remaining portion of a suspended
sentence for driving while intoxicated, if the convicted person tails to meet required alcohol
rehabilitation treatment conditions.

Section 2. Allows a court to impose part or all of the remaining portion of a suspended
sentence for refusing to take a chemical breath test, if the convicted person fails to meet
required alcohol rehabilitation treatment conditions.

Section 3. Technical amendment to a.iow certain hearsay cvidcncc in a felony prosecution
to be presented to the grand jury.

Section 4. Allows hearsay cvidence of prior convictions to be presented to the grand jury,
in a felony prosecution for dm ing while intoxicated under AS 28 35.030(n) or refusal to take
a chemical breath test under AS 28 35 032<p).

Section 5. lethnical amendment regarding pre-sentence investigations by the Department
of Corrections

Section 6. Provides that unless the defendant is subject to a presumptive temi of
imprisonment, a pre-sentence invesugation by the Department of Corrections is not required
for a person convicted of felony driving while intoxicated or felony refusal to Like a chemical
breath test.
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Sis HoilL Applicability clause.

Section 8. Effective date.
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Rule 6

()) The presentment thill nol mention the names
of individual. TV presentment thill not be iled
with (he court, nor ihtll it be kept by the court
beyond the time that the grand jury n duchirged.

(4) When the presentment n mide the court thill
jive »uch instructions on the law u it considers
neceuiry.

(p) Deflate Witneises. Althoujh the grind jury
hit no duty to heir evidence on the behalf of the
defendint. it may do to.

(q) Sufficiency of Evidence. When the grind
jury hit reiton to believe (hit other ivnlible evi-
dence will ctpliin iwiy the chirge, it thill order
tuch evidence to be produced ind for that purpose
may require die prosecuting attorney to subpoena
witnesses. An indictment thill not be found nor i
preientmenl made upon the itilemeni of i grind
juror unlen such grind juror is sworn and etimmed
is i witness. The gTind jury shill find in indictment
when ill the evidence taken together, if unesplamed
or uncontridicted, would winint a conviction of the
defendint.

(r) Admissibility of Evidence.

(1) Evidence which would be legally admissible
it trill shill be admissible before the grind jury. In
ippropnile cases, however, witnesses miy be pre-
sented to (ummarire admissible evidence if the
admissible evidence will be available it trial. Etcept
as stated in subparagraphs (2) and (3). hearsay
evidence shall nol be presented to Die grand jury
absent compelling justification for its introduction. If
hearsay evidence is presented to the grand jury, the
reasons for ils use shall be stated on the record.

(2) In a prosecution for an offense under AS
11.41.410 — 11.41.440 or 11.41.455. hearsay evi-
dence of a statement related to the offense, not
otherwise admissible, made by a child who is the
victim of the offense may be admitted into evidence
before the grand jury if

(0 the circumstances of the statement indicate
its reliability".

(ti) the child is under 10 years of age when the
hearsay evidence is sought to be admitted.

(tii) additional evidence is introduced to corrobo-
rate the statement, and

(iv) the child testifies at the grand jury proceed-
ing or the child will be available to testify at tnal.

(3) Hearsay evidence related to the ofTense. not
otherwise admissible, may be admitted into evidence
before the grand jury if

(1) the individual presenting the hearsay evi-

dence is a peace officer involved in the investiga-
tion. and

ALASKA RULES OF COURT

(is) the hearsay evidence consists of the statement
and observations made by another peace officer in
the course of an investigation; and

(iii) additional evidence is introduced to corrobo
rate the statement.

4) If the testimony presented by a peace officer
under paragraph (3) of this section is inaccurate
because of intentional, grossly negligent, or negligent
misstatements or omissions, then the court shall
dismiss an indictment resulting from the testimony
if the defendant shows that the inaccuracy prejudices
substantial nghls of the defendint-

(® In this section “stalemenr means an ora] or
written assertion or nonvnbal conduct if the nonver
bal conduct is intended as an assertion

<s) Discharge and Excuse. A grand jury shall
serve until discharged by the presiding tupenor court
judge of the judicial district but no grind jury may
verve more thin 4 months, unless for good cause
such penod is extended. At iny time for cauv
shown the presiding judge may eacuse ajuror either
temporarily or permanently and may impanel ar
alternate juror in place of the juror excused. In ordei
to vote on the proposed bill, the alternate juror must
be present during the presentation of all evidence
related to that case.

(t) Delegation of Duties. Whenever a superiot
court is silling other than where the presiding judge
is sitting, or the presiding judge is unavailable, the
presiding judge may delegate duties under this rule
to another judicial officer. However, the presiding
judge may delegate duties under Criminal Rule 6.1
only to another superior court judge-

(L) Telephonic Testimony.

(1) A witness may participate telephonically m
grand jury proceedings if the witness is not a victim
and the witness:

(A) would be required to travel more than 5f
miles to the situs of the grand jury; or

(B) lives in a place from which people custom
inly travel by air to the situs of the grand jury.

(2) A witness who is not entitled to participate
telephonically undeT subparagraph (1) may pirtici
pate telephonically with approval of the presiding
judge of the judicial district, or the presiding judge's
designee. A motion to allow telephonic testimony
under this subparagraph may be ex parte and shall be
accompanied by an affidavit of the prosecuting
attorney that states the reason telephonic testimony
is requeued.

(3) If a witness participates telephonically in
grand jury proceedings, after the witness is svom
ihe prosecuting attorney shall require the witness tc

(A) state 'he location from which the witness is

testifying; ind
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" of il tun improper in drurminin| i irnUnct lo be
vned >(>inil 1v tuvw” B«rloMi * Slat*, Op No 1222.
' FTJ 1195 (Alaika J975).

TV tupmrw court'i (unction, in t tent/nee appeal. n In

mruin whether tV (ml court >u clearly mulaken in

suing the particular larKtKei Burte-ioa t. State, Op No
54J P2d 1195 (Alaika 1973)

Nentencini court muii unequivocally hnng htme lo
tnJarU that V haj right In milie a statement in hit own
*11 and lo peraent any infofmUjcwi in mnigalion of punith.
il Naiiraaa » Scale, Op No 1514, 554 P2d 599 (Alaika
"®ii

l.tuaJ conideration of police contact! will net invalidate
me* if Inrn the record oe by wtinnier teitimcny the
it aware of the circumrtancei and outcome of the
«ana IUtfcaaaa » Stx»tr. Op No. 2553, 561 P74 1197
«ika 1977)

‘enlencmg court may rely on piychiatnc repcei which
mhen eaplamed police contacta in reaching a diagnmu

. hanaa V. Scale, Op. No 1316. 56) P2J 1197 (Alaika
t

Slert awareneii by lenlencing court of caher police
irti »iD noe icrve in invalidate an othrnvue valid
rnce Radiaaaa *, Slate, Op No. 1316. 561 P2d 1197
atka 1977)

Sentencing judge may conudci imtancei of pan anti aocial
ivior, lubttaniiaied by lupporting informalion. even though

rridanl *a* oe* charged oe cceivicted Nakapigak » Stale,
No 1410. 562 P?d 697 (Alaika 1977)

Ouealion. Do you have anything you taant lo ia> hefore
jxvee aervtmeceT- »ai minimal compliance with allocution
.remetit of ihu rule, where defendant %ti aentenced foot
i tefocr Supreme Court im[voted more ttnngent Naltraii

Urd Capwefl » Stale, Op No. 14*2. 564 P2d 10 (Alatk a
‘hi

Inal court ! failure lo afford defendant the opportunity ©
*e a ilalemeni on hn own behalf at lenlencing hearing uai
‘larmleii error Media tr. Stale, Op No 17|9. 514 P2d 40
oka 1971)

1rvder Rule 32(a) the obligation n on the court to afford

Jrfendani the opportunity to tprak and nr* on the defen.

i to tequeii tuch an cppureunity. hence defendant! failure

inert activtly hn nght of allocution did not tonttitutr

.*Z[r Me** > Stale, Dp No 17|9. 584 f*2d *0 (Alaika
>

Defendant! contention that consideration of hn juvenile
id by the court impning lenience violated bit nght to
-acy wai rejecud Rena v. State, Op No 1774.58* P2J
* (Alaika 197%)

Despair the face that d.fendanl iputr at tome length under

eiammauon by hit coumel at the lenlencing branng.

* court'a failure lo inform him of hit nght of allocs*tat>

Jvred reaetneoctog Law ». Stale, Op No 2301, 624 P2d
¢l iAlaaka 191D

In order to eatahliih a claim rd racial hut in aentencng
mdar* muii show that the lenience »ai prrduN> h.jher
*-that which wtnald have been impnaed upn a defrnJanl of
sfferrnt race with a tke criminal hittory who commitied a
—i.lar offrrut Cadeuaaa *. Stale, Op No 2190.621 P2d 169

atka [9» |

Rule 32

Tnal court, in conducting a hearing punuant to thia rule lo
determine whether mitigating and aggravating facton have
been established, may consider evidence previcuily introduced
at the tnal Wolf v. State, Op No 99. 647 P2d 609 (Alaska
App 1912).

WVre defendant waj given a chance toeaereiie hn right
of allocation juit prior to imtrncing and did not eiercne that
nght on the ground that V needed mote ttn< lo prrparr,
failure of the tnal judge to give the defendant more time “ <>
nc* error Hasllap » State. Op No. 706, 736 P2d H57
(Alaika App 1917).

Denial of allocated may be harmleii where the defmdant
it lubject lo pretumptive lenlencing. no aggravating or
mitigating faclori are rilabtiivd. and the tcCality cf the
cireumiUncei would not warrant referral to a three->>dgt panel
few lenlencing Jodioaon » Stale, Op No 158. 762 P2d 49,
(Alaika App 198*1

Trial judge’i overeighl in denying defendant allocation wu
harmleii beyond a reaionablr doubt where the )udge had
already rejeclrd proposed mitigating factcns and potnbie
referral to a three-judge panel for aenlencing Johaaoa V.
SUte, Op No. 851, 762 Wd 493 (Alaika App 198*1

Rule 32.1.

Prrsentrnee Procedure for
Felony Sentencing*.

(i) Scheduling. At the lime guilt in i felony

cate is estiblisbed by verdict or plea, the judge shall
establish the date for a sentencing hearing and a
presenlencing heiring, if appropriate, and shall order
a presenlence investigation by the Department of
Corrections. If the judge elects lo schedule a single
hearing, all of the procedures for die presenlencing
and sentencing hearings shall be applicable at the
single hearing.
(b) Presentence Investigation and ReporL

<l) The Department of Corrections shall prepare
and deliver the report of the presenlence investiga-
tion nol less than 30 days before the presenlencing
hearing. The report shall contain any prior criminal
conviction and any finding of delinquency of the
defendant and such information about the de-
fendant's characteristics, financial condition, and the
circumstances affecting the defendant’s behavior as
may he helpful in impoung sentence or in granting
probation or in the correctional treatment of the
defendant, and such other information at may be
required by the judge. The presenlence report shall
comply with the Victims' Rights Act. AS 12.61.100
.150.

The report shall be submitted to the judge, the
state s attorney, and the attorney for the defendant:
the defense aitomey shall not be prohibited from
providing a full copy to the defendant unless the
judge enteri on the record findings why providing
specific portions of the report to the defendant would
prove detrimental to the rehabilitation of the defen-
dant or the safety of the public.

327



Rule 32.1

Unless otherwise ordcTtd. or except as tpccifical-
ly allowed by other provisions of law. further
disclosure of the report shall be limited to agents of
the stale's attorney or the defendant's attorney, any
reviewing courts, and the agencies having charge of
the defendant's rehabilitation.

(2) In the event the parlies request preparation of
a presentence report to aid them in reaching a plea
agreement, the judge may order such a report made
pnor to the time stated in tlus rule. If a report is
prepared pnor lo entry of a verdict or plea of guilty
or no contest, the rtpon shall be submitted only to
the parties and not to the judge.

(3) Notwithstanding subparagraph (b)(2). the
judge may use the presentence rejiort to determine
whether to accept a plea agreement under Criminal
Rule II.

(c) Notice of Aggravating and Mitigating
Factors, Extraordinary Circumstances, Prior
Convictions, and Other Information to be Relied
on at Sentencing. (1) Within ten days after receipt
of the presenlence report, each party shall file:

(A) notice of iny aggravating or mitigating
factors, pursuant to AS 12.55.155. or extraordinary
circumstances, pursuant to AS 12.55.165. on which
it intends to rely, supported by a wmten statement
outlining, as an offer of proof, the evidence that
counsel contends establishes each aggravating or
mitigating factor or extraordinary circumstance; and

(B) amemorandum giving notice of any evidence
which the party intends to rely on at sentencing
which was not previously presented at a pnor pro-
ceeding in the case, in the notice described m
(cMIXA). or in the presenlence report. If the parry
intends to present additional witnesses, the memoran-
dum shall include a list of these witnesses and a
bncf summary of their anticipated testimony The
memorandum need not give notice of matters to be
mentioned in a defendant's allocution or avictim's
oral statement.

2) Widun ten days afte* receipt of the proven-

ience report, the state shall file:

(A) notice of the pnor convictions, if any. on

which it intends lo rely for presumptive sentencing
purposes; and

(Bi notice of the amount of restitution, if any. it
intends to request, supported by a memorandum or
exhibits Out establish the basis for Die restitution
request.

(d) Disputing Aggravating and Mitigating
Factors. Extraordinary Circumstances, Prior
Cooslctkms, or Other Information. (!) Within ten
days after receipt of the notices required by para
graph (c). each parry shall hie:

fA) notice whether the party concedes or disputes
each aggravating or mitigating factor or extraordi-

328
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nary circumstance asserted by the opposing party,
and

(B) notice of objection lo any information in the
presenlence report or in any other material the judge
or opposing party has identified as a source of
information lo be relied on at sentencing on the
ground that such information is insufficiently veri-
fied or is inaccurate. For each item a party contests
as inaccurate, that party shall submit an affidavit
from the party or another witness with personal
knowledge outlining the testimony the witness is
prepared lo provide to refute or lo explain the
allegation, or a notice that the party has served or
attempted to serve a subpoena upon the person who
provided the contested information and intends to
examine the person at the presenlencing hearing.

2) Within ten days after receipt of the notices
required by paragraph (c). the defense shall file:

(A) nonce of any objection to any of the pnor
convictions relied on by the state and a statement of
the grounds for the objection as provided in AS
12.55.145(c). which shall be supported by affidavit
if the objection is based on facts outside the record;
and

(B) notice of any objection to any restitution
request and a statement of gmurids for the objection.

(e) Presenlencing Hearing. At the presenlencing
hearing, the judge shall review the notices filed
pursuant to paragraphs (c) and (d). The judge shall
enter findings as to undisputed facts. For each
allegation aparry contends is based on insufficiently
verified information, the judge shall determine
whether the allegation is sufficiently verified and
shall order stnckcn from the presentence report any
allegation the judge finds is not sufficiently verified
The judge shall provide an opportunity for argument
and then shall entcT conclusions on legal issues that
may be resolved wnhout an evidentiary hearing.
The judge shall clarify the material disputed facts, so
that the parties can be prepared to present witnesses
at the sentencing hearing.

(Added by SCO 157 effective February 15. 1973.
amended by SCO 218 effective January 15. 1976, by
SCO 536 effective October |. 1982; by SCO 643
effective September 15. 1985; repeated and reenacted
by SCO 1136 effective July 15. 1993)
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February 27. 1996 AND APPEALS
310K STREET SUITE <>
ANCHORAGE ALASKA 9950,
PHONE  1907)X 9 6250
FAX 1907)269-6270

The Hon. Brian Porter. Chairman
House Judiciary Committee
House of Representatives

State Capitol. Room 118

Juneau. Alaska 99801

Re: House Bill 462

Dear Representative Porter:

This is in response to your request for a legal analysis of HB 462, an act
addressing driving while intoxicated offenses. Rules of Criminal Procedure, and providing for
an effective date.

HB 462amends the provisions of AS28.35.030and AS 28.35.032 as they relate
to the powers andduties of the court if aperson fails tocomplete a program of alcohol
rehabilitation authorized by the court, alter having been convicted of felony driving while
intoxicated or felony refusal to submit to a chemical test. Present law requires the court to
impose the entire remaining suspended sentence in these circumstances. Under HB 462. the
court would have the discretion to impose either a pan or all of the remaining sentence. This
discretion woulJ be very useful to the coun in encouraging a defendant to return to treatment
by having additional time to impose if the defendant again fails to finish the treatment program.

The bill also amends the Alaska Rules of Criminal Procedure to allow hearsay
evidence of prior convictions to be used before the grand jury in felony driving while intoxicated
and refusal to submit to a chemical test cases, This is particularly important in cases where
prior convictions have occurred in other states Although granJ juries must be conducted within
10 days of arrest, it is often very time consuming to obtain certified copies of judgments. The
use of criminal records to establish prior offenses would enable the cases to be brought to the

grand jury in a timely way.

Finally. HB 462 amends the Alaska Rules of Criminal Procedure to allow felony
driving while intoxicated and refusal to submit to a chemical test cases to proceed to sentencing
without a presenlence report, unless a presumptive sentence applies to the case. Defendants in
these cases have been fairly and efficiently sentenced without a presenlence report for many
years; the expense and time of preparing a presenlence report is not justified unless presumptive

sentencing applies.



The Hon. Brian Porter, Chairman February 27, 1996
House Judiciary Committee Page 2

The Department of Law strongly supports the passage of HB 462. We will be
pleased lo assist in its progress through the legislature in any way.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL
t

By: 7
Aruie D. Carpcncti
Assistant Attorney General

ADC: rew
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FISCAL NOTE

STATE OF ALASKA BILL NO: HB 462

1996 LEGISLATIVE SESSION

Revision Dale. Dept Affected: Public Safety

Title:  Dnink driving. Evidence and Sentencing BRU Alaska Sntc Troopers
-------------------------------------------------------- Component Detachments__

Sponsor: _Representative Porter L

Requestor H Transportation COMPONENT SERIAL NO. 0799

EXPENDITURES/REVENU ES: (Thousands of Dollars) (inflation not included)
OPERATING FY 97 FY 98 FY 99 FYOO FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
(SUPPLIES
| EQUIPMENT
| LAND A STRUCTURES
GRANTS. CLAIMS
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TOTAL OPERATING —fl- -0- ij- -0-
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CHANCE IN REVENUES) ) . -0- -0- -0- -0-
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1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prooram
1006 GF/MHTIA
Other
TQ.TAL -0- -n. -o-

Estimate of current year (FY 96) impact S

POSITIONS:

FULL-TIME
PART-TIME

>
o

TEMPORARY n 0 9 Q n

ANALYSIS (Attach a separate page if necessary)

Th.» bill will not have a fiscal impact on she Division of Alaska State Troopers

Prepared By Lt Dan Louden
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FISCAL NOTE

STATE OF ALASKA
*1996 LEGISLATIVE SESSION

Revision Date: 1211195

Title: “An Act relating to the olfensos of driving while

intoxicated and rofusal to submit to a chemical test..."
Sponsor: Representative Porter
Requester. House Transportation

HILL NO. HB 462

Dopt. Affocted Corrections
BRU: Statewide Programs
Component; Community Corrections

COMPONENT SERIAL NO.

Expendituros/Revcnues

OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING (104.01

| CAPITAL EXPENDITURES 1 -
ICHANGEIN REVENUES ( 1 1

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Pro%ram Receipts
1006 GF/MHTIA

Other

TOTAL

FY 97
(104.01

(104.01

(104.0)

Estimate of any curront year (FY96) cost: 3

POSITIONS
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PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
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(Thousands of Dollars)

FY 99 FY 00 FY 01

0.0 00 0.0

1 1 "1

(Thousands of Dollars)

0.0 0.0 0.0

1387

FY 02

0.0

0.0

The impact of automatic imposition of a suspended sentence was not previously considered. The more permissive language
will not result in reduced costs allocated to incarceration costs in tho fiscal note submitted with HB 159 signed by the

Governor in 1995,

Rule 32.1(a) as amendod in Sec. 5 of this hill will require pre sentence investigations in 69 cases annually. 261 cases will be
subject to the discretion of the trial court judge. It is assumed the court will chose to order a pre sentence investigation in

50 percent of these cases. This will result ina projected decrease of 130 Pre-sentence investigations annually. Staff will be
reduced by two probation officers and personal scrvicos will bo reducod by $104.C.

2 PO 11X 52.0 annual salory « $104 0 (decrement)

This decrement assumes that the 5 positions and funding related to HB 159 aro annualized and will be funded in FY 97

without this legislation
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The Hon. Robin Taylor
Alaska State Legislature
State Capitol, Room 30
Juneau. AK 99801-1182

Re: HB 462am - "An Act relating to the offense of driving while
intoxicated and refusal to submit to a chemical test of
breath or blood; amending Rules 6 and 32.1, Alaska
Rules of Criminal Procedure; and providing for an
effective date."

Dear Senator Taylor:

| spoke with your aide, Joe Ambrose, last week, who suggested that a
summary explanation of HB 462atn. which has been assigned to the Senate Judiciary
Committee, would be helpful to the committee.

HB 462am was introduced to make four relatively minor, but important,
changes to the felony driving while intoxicated and refusal to submit to a breathalyzer
offenses. These changes are in the nature of "clean up” changes, and address problems
that were not recognized last year when the felony offenses for DWI and refusal were

adopted.

First, the DWI and refusal statutes presently require a court sentencing a
person to refer the person to evaluation and treatment by an authorized alcohol
rehabilitation program. An inpatient treatment program may be ordered by the agency
if authorize J in the court’sjudgment. The felony provisions passed last year provide that
if a person does not complete the inpatient treatment, the court is then required to impose
the entire remaining suspended time of imprisonment. HB 462am allows the court the
discretion to impose a part or all of the remaining suspended jail time. This discretion
is important, as the automatic imposition of all remaining time does not allow the court
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to require the person to return to treatment. Experience shows that it often takes more
than one attempt at treatment for the treatment to be successful. Further, there may be
other factors present which would make the imposition of less than the entire remaining
time more appropriate.

Second, the bill clarifies an issue which is presently being litigated in district
court in Anchorage. Current law allows convictions in the 10 year period before the
current offence to be considered for sentencing purposes in DWI and refusal cases. The
felony provisions of both the DWI and refusal offenses provide that only convictions
occurring in the five years preceding the present offense may be considered in
determining whether the offense is a felony. It is being claimed that the legislature
intended, then, that only convictions occurring in the preceding five years may be
considered for sentencing purposes. The state’s position is that this clearly was not the
legislative intent, as the felony provisions reference the definition of "previously
convicted", which specifically refers to offenses occurring in the prior 10 years.
However, in case the court decides against the state, and to make the intent perfectly
clear, HB 462am amends the felony DWI and refusal provisions to provide that the
number of offenses in the prior 10 years dictate the sentence.

Third. Sections five and six of IIB 462am amend the Alaska Rules of
Criminal Procedure to allow that Alaska Public Safety Information Network (APSIN)
reports and other computerized criminal history records to be used at the grand jury to
establish the prior convictions for DWI and refusal for the felony offense. The reason
is to allow people with prior convictions of DWI or refusal from another state to be
treated the same as people with prior convictions in Alaska. A felony charge must be
brought before the grand jury within 10 days of arrest. This is not enough time to obtain
certified copies of judgments from prior offenses from other states. Thus the use of
APSIN and NCIC reports is important to establish the prior convictions.

Finally, the bill provides that a presenlence investigation is not required for
a person convicted of felony DWI or refusal, unless the person is subject to a
presumptive sentence. The rationale is that the expense of a presentence investigation is
not justified in these cases; people have been sentenced for these offenses for many years
without the benefit of a presenlence report, and the sentences are not sufficiently different
under the new felony provisions to justify them.
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If you have any questions about the bill, please call me any time.
Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By: if
Anne D. Carpencti
Assistant Attorney General

ADC:jf



