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MJviYLaU A jN DJJjW March 14, 1996

S U B JE C T : Provision of Legal Services at Public Expense * CSHB 370(JUD)
(Work Order No. 9-LS1352\C)

T O : Senator Robin Taylor
Attn: Chuck Achbcrgcr

FR O M : Gerald P. L u c k h a u p t^ is -
Legislative Counsel

You have asked if CSI IB 370(JUD) amends Rule 5(b), Alaska Rules o f Criminal Procedure? 
It is my opinion that CSHB 370(JUD) docs not amend Rule 5(b), A.R.Cr.P.

Rule 5(b). A.K.Cr.P., provides that immediately after arrest a prisoner may telephone an 
attorney or a friend or relative and is entitled to visit with an attorney or relative. This rule 
is based upon AS 12.25.150(b). This right o f a prisoner to telephone calls and to visits is 
unaffected directly by CSHB 370(JUD), in that a prisoner is still going to able to telephone 
and visit with relatives, friends, and attorneys the prisoner is able to contact on his own. The 
prisoner, though, will not be able to contact the public defender and have the public defender 
undertake representation of the prisoner at this time, as the prisoner's initial appearance will 
probably not have occurred This docs not in my opinion mean that CSHB 370(JUD) 
amends or changes Rule 5(b), A R.Cr.P., as that rule docs not guarantee a prisoner a right to 
counsel at state expense but merely provides that law enforcement authorities may not hold 
a prisoner incommunicado.

If  you have further questions, please con'act me at your convenience.

GPLrpl
96-077-plm
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M E M O R A N D U M  
ALASKA PUBLIC DEFENDER AGENCY 

900 W. 5TII AVE., SUITE 200 
ANCHORAGE, ALASKA 99501 

PHONE: (907)204-4412 (direct uumbcr) 
Fa* line: (907)269-5476

DATE: 3-13-96 5
TO: Senator Robin Taylor

RE:

FROM Jjphn H. Salctni, Public Defender

IIB370 (Limiting Public Defender Appointments Until nfter Arraignment)

Thank you for allowing my (partial) testimony icgarding the above-mentioned bill. I 
appreciated your grasp of the legal issues. Thank you for your assurance that I will be 
permitted to complete my testimony so as to raise the other issues o f concent which did not 
surface due to time constraints.

The legislative hearing process can be very frustrating when one docs not get to respond to 
assertions made by others, whether it be the sponsor, or nn APD representative. The Public 
Defender does not "aggressively pursue" cases; we have plenty o f business, without going 
out drumming up mote. To be likened to an "ambulance chaser" as was done by the sponsor 
unfairly discredits our agency in a very visible and public forum. The sponsor, through his 
comments, demonstrated only that be knows very little about the criminal justice system, the 
Public Defender Agency, and the potential impact of the bill lie is sponsoring. The problem 
is, some people will be left with the impression that I’D staff attorneys arc out walking die 
streets telling people not to cooperate with die police. I believe you know that isn’t tine.

This bill is bad law. If it passes, it will generate an enormous amount o f litigation. It is also 
bad public policy. It creates a two-tiered system of justice where people of some means can 
consult with lawy ers, but poor people are not afforded tliat right. If you recall, officer 
Warner testified related to your question about Miranda situations, if die person wants to 
contact a private attorney, die police provide that opportunity. She went on to say if die 
individual being detained has no private lawyer, but instead asks for a free lawyer, the police 
arc instructed to shut down the interrogation. That policy is illegal- I t is an equal prof<*>~tlon 
violation, violative of Miranda and the 6th Amendment. Even with Miranda in place the 
police arc apparently making efforts to circumvent an individual's right to counsel.

The police arc involved in die "competitive enterprise of ferreting out crime". Every citizen 
should applaud their considerable efforts in this regard. However, they arc not objective 
about what the law should be in die area of access to counsel for suspects or accused 
persons. If it were up to the police there would be no right to a lawyer, period. But that’s 
not die law. flic police arc the moving force behind this bill. Representative Rotter told
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me this directly. Law enforcement is frustrated when lawyers give people legal advice which 
goes like this: "you don't have to talk to the police if you don’t want to, and no one can 
force you to". This right Is one of die concepts which distinguishes us from totalitarian 
fonns of government. We should be reinforcing a citizen’s ability to receive this advice, not 
eliminating it.

This bill allows people who have money access to that advice, but for poor people, they will 
be kept in .he dark. When Officer Warner said the I'D  has dispensed thi3 advice "hundreds 
and hundreds o f tunes", she was making a wildly exaggerated claim. My intake lawyers in 
Anchorage, our busiest office by far, say they help individuals make decisions about talking 
to the police once or twice n month, on average. More often than not, they say, they cltlier 
advise the person to co operate with the police (often these individuals have nothing to hide 
as they arc only witnesses), or they begin negotiating directly with the prosecutor regarding a 
resolution o f die ease. Sure, there are times we tell an individual not to submit to 
interrogation Any criminal defense lawyer worth his or her salt better be giving out that 
advice under appropriate circumstances.

I’ve been a PD lawyer for 16 years. I've told people not to talk to the police no more Uian a 
dozen times in all those years. As I stated in my testimony, 99% of our cases/contacts arc 
court appointments which occur after forma! charges have been filed. The police areu’t 
permitted to talk to our clients once we’re appointed, so there is no need for us to focus on 
this issue.

There arc odier legal problems with diis bill. Alaska Criminal Rule 5(b) is in direct conflict 
with this proposal. This bill would have to include a r u l e  change !n order for it to be legal.

Then there is die intoximctcr/DWI issue. Before die police can make someone take the 
alcohol breath test, they have to give diem an opportunity to consult with counsel. See 
Copcliti v. S t.. 659 P2d 1206. We have a 24 hour answering service where lawyers are on 
call around die clock to take diesc calls. If this bill passes, there won’t be anyone to take 
those to answer the phone, I ‘d frankly bo happy to shut down the answering service and on- 
call list (its expensive and I am on call along widi the odier PDs. I don't like talking to 
drunks at 4:00 a.m .). On the other hand, die prosecutor isn’t going to be very happy when 
diey can’t get the intoximeter result into evidence because die DWI suspect had no 
reasonable opportunity to consult with counsel.

There's more, but I ’ll wait until die bill is heard again. I am ciossing my fingers that this 
bill will be seen as an inappropriate change in the law. I sincerely believe die committee's 
time could be taken up with more pressing and immediate concerns.

Thanks for your time. Please give me a call if I can answer questions.
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SU B JE C T : CSHB 370(JUD) - Co stitutionnl Requirements Concerning
Appointment o f  Counsel i.i Criminal Proceedings 
(Work Order No. 9-LS1352\C)

T O : Representative Brian Porter
Attn: Dnniclla I.oper

FR O M : Gerald I*. L u c k h a u p t^ i
Legislative Counsel

You have asked when the appointment o f counsel is required by the constitution in a criminal 
proceeding and does bill see. I o f CSHB 370(JUD) comport with the constitutional 
requirement?

Sixth A m endm ent, United S tates C onstitu tion

Under the United States Constitution, the Sixth Amendment right to counsel attaches only 
upon the commencement o f adversary' criminal proceedings and then only at "critical stages" 
o f  criminal proceedings following the arraignment. The arraignment signals "the initiation 
o f  adversary criminal proceedings." United States v, Gouveia. 467 ll.S, 1X0, 1KS, 104 S. Cl. 
2292, 81 L.Ed.2d 146 (1984). The arraignment itself may or may not be a "critical stage" 
at which the presence and assistance o f  counsel is necessary unless waived. Michigan v. 
Jackson. 475 U.S. 625. 630. n. 3 ,106  S.Ct. 1404, .89 l..Hd.2*d 631,638 (1986).* Generally 
a determination o f  what is and is not a "critical stage" depends upon whether the "substantial 
rights o f  the accused may be affected" at the particular proceeding. Mcmpa v. Rhay. 389 
U.S. 128.88 S.Ct. 254,19 L!-d.2d336(1967). In Coleman v. Alabama. 399 U.S. 1.90 S.Ct. 
1 9 9 9 .2 6 1..Ed.2d 387 (1970). the United States Supreme Court concluded that a preliminary 
hearing granted under slate law at which a plea is taken or entered is a "critical stage."

A rticle I, § I I ,  A laska C onstitution

I he Alaska Supreme Court has stated with regard to the right to counsel:

Tn Hamilton v. Alabama. 368 U.S. 52. 82 S.Ct. 157, 7 L.lid 2d 114 (1961). the
I Initcd States Supreme Court found an Alabama arraignment to be a "critical stage".
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March 14, 1996 
Page 2

Unlike the privilege against self-incrimination, the right to counsel provided 
by the sixth amendment attaches only after formal charges have been filed.
Kirby v. Illinois, 406 U.S. 682, 92 S.Ct. 1877, 32 L.I:d.2d 411 (1972). 
A lthough we are not limited to the scope o f  the sixth amendment when 
construing the right to counsel provided by our state constitution, when we 
have provided a broader right in the past we have done so only to protect the 
accused during the proceedings that are investigatory in nature and which are 
conducted in an adversary context.

Loveless v. State. 592 !\2d 1206, 1210 (Alaska 1979)(footnotcs omitted). And in regard to 
what is a "critical stage," the Alaska Supreme Court has said that an initial appearance and 
exam ination under Rule 5, A.R.Cr.P., is not a "critical stage." The court said:

With regard to the sixth amendment claim, it is clear that the Rule 5 
proceeding is not a "critical stage" requiring the assistance o f counsel. No 
plea may be taken at that stage. Rule 5(c), and no plea was entered, unlike the 
situations present in Coleman v. Alabama, 399 U.S. I, 90 S.Ct. 1999, 26 
!..Ld.2d 387 (1970). and White v. Maryland. 373 U.S. 59. 83 S.Ct. 1050. 10 
L.hd.2d 193 (1963), respectively. The probable cause determination made 
pursuant to Rule 5(e)(1) neither involves the examination o f  witnesses nor 
precludes the state from seeking a grand jury indictment should no probable 
cause be found. See Rule 5 .1(g)(2)... The setting o f  bail is likewise not an 
adversary confrontation wherein "potential substantial prejudice" to "the 
defendant's basic right to a fair trial" inheres, but rather is limited to the issue 
o f  interim confinement.

Padgett v. S tate. 590 P.2d 432, 436 (Alaska 1979). See also Thie l v. State. 762 P.2d 478 
(Alaska App. 1988) in which the Alaska Court o f  Appeals noted the similarities between the 
Sixtli Amendm ent and the Article I. § 11 guarantees o f counsel and explained that the 
existence o f  a "criminal proceeding" is necessary for application o f the guarantees/

: In Blue v. State. 558 P.2d 636 (Alaska 1977), the Alaska Supreme Court interpreted 
Art. I, § 11, to require the assistance o f  counsel at a pre-indictment lineup, before the 
initiation o f  formal charges. The court limited this right to counsel to situations where the 
provision o f  counsel would not interfere with a prompt and purposeful investigation. In Blue 
a lineup conducted at the scene o f  the offense within three hours o f  the commission o f the 
offense did not give rise to a constitutional right to counsel. I his pre-indictment right to 
counsel merely means that law enforcement authorities may not place a defendant into a pre­
indictment lineup that is not conducted in close temporal proximity to the commission o f the 
offense. O therwise the court will consider the lineup a "critical stage" o f  the criminal 
proceedings. The decision to make a Rule 5. A.R.Cr.P,, initial appearance, or a Rule 5.1, 
A R .C r.P ., preliminary examination, the place to commence the provision o f  counsel, and

(continued...)
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It is my opinion that CSHB 370(JUD) complies with the United States and Alaska 
constitutional guarantees o f counsel for those accused o f  criminal offenses. While I believe 
that ease law would support a legislative determination that appointment o f counsel would 
not occur until the preliminary examination stage o f criminal proceedings, a legislative 
determ ination to provide counsel beginning at the Rule 5, A.R.Cr.P., initial appearance, 
seems reasonable and within the authority o f the legislature especially considering the fact 
that not all defendants have preliminary examinations. It is my opinion that bill see. I o f  
CSHB 370(JUD) is constitutional.

G P L k lb  
96- I97.klh

•’(...continued)
therefore be a statutorily determined "critical stage" is not impacted by this pre-indictment 
lineup ruling. To the extent that law enforcement wants to place the defendant in a pre- 
indictment lineup before the initial appearance, at which time counsel would be appointed 
under CSHB 370(JUD), law enforcement can request the appointment o f counsel for the 
defendant under bill see. 2 o f CSHB 370(JIJD).
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MUNICIPALITY OF ANCHORAGE 
PUBLIC SAFETY PARTNERSHIP PROGRAM  

LEGISLATIVE ISSUES

Allow municipalities to respond to less serious juvenile behavior by 
expanding its jurisdiction to include the ability to subject juvenile 
offenders to civil infractions and/or mediation

Early intervention has been proven an effective means o f  changing young 
people's attitudes and behaviors. Because the current juvenile justice 
system is overwhelmed with serious offenses and offenders, many offenders 
who begin with lower level or less dangerous conduct receive 110 
meaningful consequences until they graduate to the higher level.

According to the 1994 Anchorage Police Department Annual Report, 
juvenile a rests have increased 66%  since 1990. Juvenile offenders have 
become increasingly dangerous and increasingly blatant regarding their 
offenses in the knowledge that the system can do very little to them.

Recognizing this situation, the Municipality o f  Anchorage would like the 
ability to respond to less serious juvenile behavior by expanding its 
jurisdiction to include the ability to subject juvenile offenders to civil 
infractions and/or mediation. This will allow the juvenile justice system to 
focus on the more serious criminal activity while assuring that juvenile 
offenders o f less serious offenses receive more immediate consequences for 
their actions.
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February 9, 1996

Senator Rick Halford 
Alaska State Legislature 
State Capitol 
Juneau, A K  99801 -1182

Re: S .B . 270

Dear Senator Halford:

Thank you for sponsoring S. B. 270, “An Act relating to juveniles, relating 
to the jurisdiction o f juvenile courts: relating to the release o f juveniles: and 
relating to records concerning juveniles.”

This bill offers important reform to the way in which juvenile criminal 
activity is addressed.

Attached are issue summaries supporting the need for the proposed changes.

Thank you again for sponsoring this legislation. If we can offer further 
information, please let me know.

Sincerely.

Tim  Rogers
Legislative Program Coordinator
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A nchorage •Stay o f the North 
C h a m b e r  o f  C o m m e rc e

A nchorage C ham ber of Com m erce 
Crim inal Justice System  Reform 

Resolution 95/96-5

W HEREAS the  public is unsafe due to the "Catch and  Release" of d ru g  offenders w ho  con tinue to operate  after 
arrest; and

W HEREAS Civil A batem ent is a useful tool in preventing illegal activities an d  is available o n ly  to th e  State 
and  no t local m unicipalities; and

W HEREAS juvenile  offenders are becom ing m ore dangerous and  arc exem pt from  public censu re  because of 
confidentiality  law s; and

W HEREAS th e  sealing  of the records of juvenile offenders obscures the fact after their 18th b irth d ay  that they 
have a crim inal history; an d

W HEREAS the  S tate has sole jurisdiction over juvenile crim e and m unicipalities are b a rred  from  ad d ress in g  
juvenile crim e; and

W HEREAS the  "best in terest o f the juvenile" standard  conflicts w ith  society's expectation of accountability  to 
and  pro tection  of the public; an d

W HEREAS the  M unicipality  of A nchorage has assum ed costs of crim inal justice services in excess o f $5,535,00 
those costs no rm ally  reserved  to the state, and yet is bu rdened  w ith  inadequate nu m b ers  o f correctional 
facilities and  m agistrates;

N O W  TH EREFO RE BE IT  RESOLVED that the A nchorage C ham ber of C om m erce does hereby  su p p o rt the 
C rim inal Justice P roposals b rough t forw ard by the M unicipality o f A nchorage tha t p ropose  m ore  stringen t 
conditions for bail for repea t d ru g  offender), allow  m unicipalities to utilize Civil A batem ent p rocedures, revise 
the confidentia lity  law s concern ing  juvenile offenders, give m unicipalities jurisdiction o ver less serious 
juvenile crim es, and  p ro v id e  for a t least equal consideration o f the best interest of the  Public a n d  the victim s in 
bail an d  sen tenc ing  p rocedu res  for juveniles; and

BE IT FU R TH ER RESO LV ED  that the A nchorage C ham ber of Com m erce su p p o rts  th e  M unicipality  of 
A nchorage's in itia tive to call upon  the state to recognize the im portance of increasing the  n u m b er of 
correctional facilities an d  m agistrates serving Anchorage by raising their p rio rity  w ith in  the s ta te  budget; and

BE IT FU RTHER RESO LV ED  that the A nchorage C ham ber of Com m erce u rges all of its m em bers to actively 
su p p o rt these p roposals  by  encouraging  their Senators and  Representatives to su p p o rt these m easures.

A pproved D ecem ber 15,1995

441 W tt t  S ib  A venue, Suite  300, Anchorage. Alaska 99501*2309 « 907> 272-2401 FAX (907) 272-4117
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Rovision Dato: ________________________________________  Dopt. Affoctod: Administration
Tltlo: An Act roiminQ to tho provision ot loaal sorvicos ot  ORU.Publlc Pofondor Acioncv______
public oyuonso,_________________________________________ Component: Public Pofondor Aooncv
Sponsor: Representatives Martin and Portor________________ ___________________________________
Roouostor:(S)Jud.________________________________________________________________________  COMPONENT SER IAL NO. 1631

EXPENDITURES/REVENUES:______________  (Thousands of Dollars)

OPERATING EXPENDITURES FY y7 FY 9B FY 99 FY 00 FY 01 FY 02

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

•  • • •  • • •  • • •  l * •  • •

TOTAL OPERATING 0 0 0 •  • • 0 0 0 « « • •  • • •  • •

I CAPITAL EXPENDITURES 1 . . .  | . . .  , -  . . .  , ■ . . .  - p - . . .  |

I CHANGE IN REVENUES ( ) I I —  I •"  I —  I —  I —  I

FUND SOURCE: (Thousands of Dollars)

1002 Federal Receipts
•  • • •  • • •  • • •  • • •  i t 0 0 0

1003 GF Match

1004 GF

1005 GF/Program Rocoipts

1037 GF/Montal Honlth

OTHER

TOTAL
•  • • •  • • •  • • •  • • •  • • 0 0 0

Estimate of any current year (FY 96) cost: S -0- 

POStTIONS:___________________________________________________________

FULL-TIME
• •• • •• • •• • 00 0 0 0 0 00

PART-TIME
TEMPORARY

ANALYSIS: (Attach a soparato page II nocossary.)

T h is  bill w ou ld  h av e  th e  effect o f  s lig h tly  decronsinj! th o  w orkload  o f the* P u b lic  D efender.

Prepared by: John B Sntomi. Director_____________________________________________________Phono: (9071264-441?

Drviwon Public Potonder Aooncv____________________________________________________________ Dato: __________________________

Approved by Commi&sionor: Mark Poynr____________________________________________ a J j n a i f l L .
Agoncy: Qop.inmont qI AdmaniMrnlign_______________________________________ \___________  Dato: I J l t°
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FISCAL NOTE #
H IL L  NO. SC’S CSIIB.V70 (Ju d )

^ovislon Date: ___________________________________
illlo: An Act re allna lo tho provision of loaal sorvlcos ot 
P9t>lic  gEPgnM*.

Dopl. Alfoclod: Adminlstrnlion
DRU:Of(ico of Public Advocncv

Sponsor: Roprosontallvos Marlin and Portor 
Roquoslor:(S )Jud,_______________________

Compononl: Olflco of Public Advocacy

EXPENDITURES/REVENUES:

CO M PO N EN T S E R IA L  NO. 43

(Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FYOO FY 01 FY 02

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

I CAPITAL EXPENDITURES | 0 |  0 |  0 |  0 |  0 |  0 |

1 CHANGE IN REVENUES ( I  1 O l  O l  O l  O l  O l  O l

FUND SOURCE: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Rocolpts 

1037 GF/Montnl Hoalth 

OTHER

TOTAL 0 0 0.0 0.0 0.0

Estimate of onv current vear (FY 96) cost: S -0- 

POSITIONS:
----  ---

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a soparato pa go il nocossary.)

T h ere  is no  fiscal im pnet to  th e  O ffice o f  P u b lic  Advocacy.

Prepared by: Riant McGOO. Public AdvOCatO Phono 274-1f»fl4

Division Offico of PubHc Advocncv Dato

Approved bv Commtiivvior Marti Boyer
Aooncv Department gfArJmmlst.mttijn Dato: T t W %

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
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19% LEGISLATIVE SESSION 
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Title:

BILL NO. SC S CSHB 370 (JUD)

Legal counsel for accu sed  criminals
Deot. Aifected; Alaska Court System 
DRU Trial Cojrta

’ Co'Ttxyient:
Soc^sor: Rapa. Martin. Porter. Toohey
P ea tosw  Donato Jud cia ry

Exswia turavFeveotes

_ COMPONENT SERIAL n o . 

(Tfceuaandsofcxyiau)

7G8

CPERAtlNQ EXPENDITURES FY 97 FY98 1 F r« ) FY FY 01 FY C?
PERSONAL SERVICES 1
TRAVEL 1
CONTRACTUAL

SUPPLES

EQUIPMENT

LAND A STRUCTURES • 1
GRANTS A CLAIMS 1
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TOTAL OPERATING 0.0 0 0 1 0 0 0 0 0.0 I

I c a p ita l rjtPCMpmRC3 ~ T
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Otiar
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A A

0.0 0.0

TOTAI 00 00 0.0 00
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1
1

ANALYSIS: (A-ucf a M earitep j;*  f reeeiury)

N »r.icU 'nM ct.

P-*ci « 5 > ' C. S. C h ris tn rsan  lit. Staff Counsel / - A i  k .  

a Ataaka Court System. / y/y - •
Arc'avWDy Arthur H. Snowden. II. Aprririttrativa Olractor , ■ y  r.
Ac««cr Alaska Ca..rt Syttom

P - r *
C r e

E re

PRC? ARGR TO  PROVIDE A l l  CISTW«LT)GN COPIES TO GOVTRNORS irC lSU ATV C 0?F»Ct
•*« VU

Re. 'M

? 6 4 -a ? ? s
0 3 / 2 5 . 9 6

O V 2 . V 9 6



TERRY MARTIN
rm ’MESic t a  nvK JMaska js>f;rfe ̂legislature M AY I ) - J A N  15 U U I 69 

7i«w.4Tii.sirm: «m
\N C IIO R A f;K ,A K '« y M

CH A IRM A N  
III IH iK T A  A U D IT  C O M M ITTEE JAN 15-M A Y  15 M J-J7AJ 

S T A T l CAPITOL 
JUNEAU. A K 9V M M IS JMKAtllCH 

!IOt 5K M NANCECOM M ITTH IIO M K ■■r-i 
J55LONNA O K I. ' 411 
IN C IIO RA C K . AK r»SA4

S P O N S O R  S T A T E M E N T  
C S H B 3 7 0  ( J U D )

An Act relating to the p rov ision  of 
legal services to crim inal de fendan ts

A rece n t a u d i t  re p o rt co m p iled  by the  D iv is io n  of L eg is la tiv e  A u d it a n d  
a p p ro v e d  by  th e  L eg isla tive  B udget & A u d it C o m m itte e  c o n c lu d e d  tha t th e  
e lig ib ility  s c re e n in g  p ro cess  to  acq u ire  c o u n se l a s  a n  in d ig e n t by th e  Public  
D e fe n d e r  A g en cy  a n d  O ffice of Public A d v o cacy  lacks th e  n ecessa ry  
m e c h a n ism  to  p re v e n t n o n * :n d ig en ts  from  re c e iv in g  free  lega l se rv ice .

H B370 a t te m p ts  to  re so lv e  th is p ro b lem  by m a k in g  s u re  th a t, in all cares, th e  
c o u r t  m a k e s  th e  d e te rm in a tio n  o f in d ig e n c e  an d  d ec id es  w h e th e r  to  a p p o in t  
co u n se l. T h is  le g is la tio n  w o u ld  p re v e n t th e  PDA a n d  O PA  fro m  u n d e r ta k in g  
re p re s e n ta tio n  b e fo re  a d e te rm in a tio n  has  been  m a d e  b y  th e  c o u rt. IIB 370 a lso  
se ts  a sp ec ific  tim e  from  w h en  th e  d e te rm in a tio n  s h o u ld  ! v  m a d e  •• ! 
c o u n se l s h o u ld  be  a p p o in te d , th e re b y  p ro v id in g  u n ifo rm ity  in  th e  
a p p o in tm e n t  a n d  p ro v is io n  of co unse l.

W

SPONSOR ST A H  ME N F
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S E C T I O N A L  A N A L Y S I S  
C S H B 3 7 0  ( J U D )

Educational benefits for family m em bers of 
deceased m em bers of the Arm ed I orces

S E C T IO N  1: R efe ren ces  th e  new  su b se c tio n  a d d in g  sp ec ified  b en e fits  a n d  
d e le te s  th e  d e f in itio n s

SE C T IO N  2: A d d s  a n e w  su b sec tio n  a l lo w in g  th e  p ro s e c u tio n  to re q u e s t th e  
c o u rt to  p ro v id e  re p re se n ta tio n  in the  in te re s t o f  ju s tice  (e.g. in th o  
c irc u m s ta n c e  o f an  in fo rm a n t'.

SE C T IO N  3: R eq u ires  th a t he  co u rt, in s tead  o f th e  la w  e n fo rc e m e n t officer, at 
th e  tim e  o f th e  p e rs o n 's  ap p e a ra n c e  befo re  th e  c o u r t ( ra th e r  th a n  d u r in g  th e  
a rre s t)  in fo rm  th e  p e rso n  of the  righ t o f an  in d ig e n t p e rso n  to  be  re p re s e n te d  
by an  a t to rn e y  a t p u b lic  ex pense . D eletes su b se c tio n  (a)(2) to  re d u c e  
u n n e c e s s a ry  in fo rm a tio n  tran sfe r  since  th e  c o u r t w ill be  a w a re  o f th e  
in d ig e n t 's  s ta tu s  as a resu lt of th e  in c o m e  v e r if ic a tio n  a t th e  in i t ia l  
a p p e a ra n c e .

SECT IO N  4: Id e n tif ie s  th e  c o u rt as th e  agency  th a t w ill d e te rm in e  in d ig e n c e  
a n d  n o tify  th e  P ub lic  D efen d er A gency  o r O ffice o f P ublic  A d v o cacy  if th e i r  
s e rv ic e s  a re  req u ire d .

S E C T IO N  5: E s ta b lish e s  th a t th e  d e te rm in a tio n  of in d ig e n c e  b y  th e  c o u rt s h a l l  
se t o u t th e  b a s is  for th e  fin d in g  tha t th e  p e rso n  is in d ig e n t.

S E C T IO N  6 : R ep ea ls  AS1S 85 110(b) b ecau se  th e  re fe ren c e  c o m m e n c e m e n t  
o f detention** is e l im in a te d  e a rlie r  in  th e  b ill. R ep ea ls  AS1S.S5.110(c) b eca u se  
th e  in d iv id u a l  w ill h a v e  a lread y  b een  in fo rm e d  of th e  d e te rm in a t io n  oi 
in d ig e n c e  a t ih e  in itia l ap p ea ran ce . R epea ls  ;\S18.S5.110(f) b e c a u se  tin* c o u r t 
w ill d e te r m in e  in d ig e n c e , as p e r  th e  ch an g e s  p ro v id e d  in  th e  b ill, n o t th e  
P ub lic  D e fe n d e r  A gency

SECTIONAL ANALYSIS
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R  K PQ K T  C O N C L U S IO N S

The Public D efender A gency (PD A ) and. to a lesser degree , the O ffice o f  Public A dvocacy 
(OPA) provides legal defense services to indigent persons. R epresentation is constitu tionally  
guaranteed  to individuals w ho arc charged with crim es and face a potential sentence o f  
im prisonm ent. A dditionally , since the crea tion  o f  PD A  and O PA . the legislature and courts 
have extended the right to representation in o ther eases.

Public counsel caseloads reportedly continue to increase. The PDA reports annual caseloads 
grow ing every year since 1988 (w ith the exception  o f  a decline in 1993).

While it is speculative to predict caseload size from  year to year, all indications arc that PDA 
caseload will continue to grow , particularly w ith the passage o f new crim e bills at the state and 
fe d e ra l!: els and as crim e rem ains a p rio rity  w ith the public.

Because representation  is in most eases guaranteed  there are only lim ited steps that can be 
taken to control caseload. W hile the guarantee to basic representation cannot be changed , 
steps can be taken to control the num ber o f  eases to which the guarantee applies (a legislative 
p rerogative) and. s im ilarly , steps can be taken to adequately screen crim inal defendants for 
eligibility  before referral to PDA (an adm in istrative rem edy).

Despite our scope constraim s o f being denied access to docum entation w ithin the court system 
and PD A  and O PA  offices, we have determ ined  that the eligibility screening  process as 
em ployed by die A laska C ourt System  (A C S) for public defender serv ices severely lacks in 
scope and depth . Based on our court room  observations, file review , and discussions with 
judges, m agistrates, d istric t a tto rneys, and pre-trial services coordinators it is apparent to us 
th.u the eligibility  screening  process for crim inal defendants is not sianuurd .zcd . is not 
uniform ly applied, van es  w idely between judicial districts and even w ithin a d istrict, and has 
resu lted  in me appointm ent o f  public defenders to defendants who clearly  had resources to 
retain their ow n counsel.

T here arc  no w ritten  guidelines o r defin itions o f  indigency w hich are used by die court to 
determ ine elig ibility . T he effort to determ ine indigency is ham pered by: (1) the court not 
verify ing  incom e o r expenses claim ed by defendan ts. (2) the court rarely taking into 
consideration em ploym ent potential, and (3) 'h e  c o u rt 's  concern for keeping the "sy s tem ” 
moving w ithout any im pedim ent or delays caused by a defendant searching for private counsel 
o r defend ing  them selves (P ro  sc). D espite ou r inability  to review  defendant financial 
declarations m ade to die court and client files at PD A  and O PA . during our review  w e did 
note instances o f  an indigency determ ination  p rocess gone aw ry. For exam ple

W e observed the court appointm ent o f  a public defender for a person  arraigned on

-9- r t v w in s  n i  * 1 /3 1 1 .* t t y ?  » ' tw t



m isdem eanor charges in spite o f her inform ing the court that she '-ad $24 ,000  in 
savings.

W e noted the court appoin tm ent o f  a public defender for a person a rra igned  on DWI 
charges despite the fact she disclosed to the court she and her husband had joint annual 
incom e o f  $80 ,000 , m onthly expenses o f  S3,280 and liabilities o f  S26 .950 .

The court appointed a public defender for an individual charged w ith  a m isdem eanor 
w ho declared  incom e o f $ 1 6 ,000  and an IRS liability o f  S 10.000. w ithout any 
verification of the debt.

W e w ere inform ed o f an instance w here die court appointed the pub lic  defen d er to an 
individual and the public defender appealed for a continuance to the court so  that his 
clien t m ay return to w ork on the N crth  Slope.

Additional concerns center around the relationship that should exist betw een PD A . O PA . and
ACS. PDA  and OPA have invoked attorncy-ciient privilege over dicit c lien t files. A CS has
uenied access to defendant financial d isclosures. Contrary to die cou rt's  adm inistrative ru le s /•
PDA and O PA  do not com m unicate  w ith ACS about the financial m atters o f the 
defendan t/c lien t. A dditionally , A CS does not provide PDA and O PA w ith  the financial 
d isclosures made by die defendant to the court w hen the court considers e lig ib ility  for public 
counsel. T his lack o f com m unication  and extrem ism  in keeping w hat is arguab ly  public 
inform ation confidential contributes to the already inadequate eligibility’ screening process and 
contributes to the lack o f  accountaoility  for public counsel program s. W e believe  that better 
com m unication between PD A . O PA and A CS on these critical eligibility m atters and a more 
thorough  and fair public counsel e lig ib ility  screening process w ould resu it if A CS and the 
D epartm ent o f A dm inistration (w hich oversees the PDA  and O PA  p rogram s) w ere to jointly  
develop eligibility and indigency standards and criteria which, within lim its, can  be uniform ly 
applied.

W c arc  o f  the opinion that e lig ib ility  screen ing  procedures need to be  form alized and 
uniform ly  applied and have addressed  that in the F indings and R ecom m endations section o f 
this report.

W e have also  identified o ther areas o f  the operation  o f  ACS. PDA and O PA  that w arrant 
a tten tion  w hich  include:

PDA  and OPA should begin h ono ring  adm inistrative rules govern ing  their 
responsibility to inform  the court w hen clients n a y  no longer be eligible lor public ~ nd  
counsel. (R ecom m endation N o. 3)

4 C o u r t  A d m in is t ra t iv e  R u le  12 p la c e s  a r e q u ire m e n t  u p on  an  a tto rn ey  ap po in ted  to  re p re s e n t  an  in  b p cn t p e rs o n  to  
in fo rm  the o u r t  o f  any changes in  the fin a n c ia l sta tu s o f  tl> : c lien t C u t m as rende r C tr c licn i in e lig ib le  f o r  p u b lic ly  appxur.if J  
c ix *m e l (A l t o  see R e c om m en d a t io n  S o .  3 )

Ata s x  a  jta tt  t a a s u m i -10-
prvtori or u«.su»nvr aust



Criminal Rule 39 judgm ents should be imposed on all defendants - regardless w hether 
or not the defendant is convicted. (R ecom m endation N o. 5)

ACS should adopt standardized docum entation betw een d istric ts  regarding eligibility 
screening and appointm ent and should use standardized docum entation  for Crim inal 
Rule 39 judgem ent processing. (R ecom m endation N os. 1 and 6)

ACS should reassess defendant eligibility for public counsel w hen legal issues 
subsequent to conviction are raised. (R ecom m endation N o. 4)

The D epartm ent o f  A dm inistration and ACS should request sta tu tory  and regulatory 
am endm ents to m ore clearly define indigency for public counsel purposes. 
(R ecom m endation No. 2)

iu t t  u c u u n . n
•II* Dsvr.soM o r  u o j t A T m  A ty rr
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S T ^ T E  O F F I C E

A l a s k a  Pe a c e  O fficers  A s s o c ia t io n

f’.O. Box 2*101<A Anchorage. Alaska 99524-0106 Phone (907) 277-0515 rax  (907) 272-5355

F e b r u a r y  5, 1996

R e p r e s e n t a t i v e  T e r r y  M a r t i n  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  (MS 3100) 
J u n e a u  A K  9 9 8 0 1 - 1 1 3 2

D e a r  R e p r e s e n t a t i v e  M a r t i n ,

O f f i c e r s  

y o u  f o r

O n  b e h a l f  of t h e  A l a s k a  P e a c e

A s s o c i a t i o n ,  w o u l d  l i k e  t o  t h a n k

i n t r o d u c i n g  J i ^ s e ^ l U n ^ S J ^ .  A t  a r e c e n t  m e e t i n g  
of t h e  A P O A  S t a t e  B o a r d , ~ w e  u n a n i m o u s l y  d e c i d e d  t o  
s u p p o r t  t h i s  p i e c e  o f  l e g i s l a t i o n .  A s  l a w
e n f o r c e m e n t  o f f i c e r s ,  w e  s e e  d e f e n s e  b a r  a b u s e s  in
t h i s  a r e a  t h a t  r a i s e  c o n c e r n  a b o u t  h o w  t h e
p u b l i c ' s  m o n e y  is b e i n g  s p e n t .

W e  e n c o u r a g e  y o u  t o  c a l l  o n  u s  w h e n  t h e r e  a r e  

t e l e c o n f e r e n c e  h e a r i n g s ,  s o  t h a t  w e  m a y  t e s t i f y  

a b o u t  t h e  n e e d  f o r  t h i s  l e g i s l a t i o n .  If y o u  1 

a s s i s t a n c e  as y o u  s h e p h e r d  t h i s  b i l l  t h r o u g h  t*.. 
l e g i s l a t i v e  p r o c e s s ,  p l e a s e  c o n t a c t  m e  a t  *151- 

5 3 1 6 ,  or o u r  b u s i n e s s  m a n a g e r ,  J o s e p h  Y o u n g  at 
2 7 7 - 0 5 1 5 .

S i n c e r e l y

M i c h a e l  C o r k i l l  

S t a t e  P r e s i d e n t
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