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M AY 11, 1995

SENATOR ROBIN TAYLOR

CHAIRM AN OI; SENATE JUDICIARY COM M ITTEE
RF- HOUSE BILL 306 REGARDING M EDICAL LIENS

PLEASE M OVEFORWARD IN GETTING THIS BILLTO THE SENATE FI OOR PRIOR

TO ADJOURNMENT SO THATTHIS BILL IS VOTED ON. CHIROPRACIIC PROVIDERS
(M E) NEED TO BE RECOGNIZED LEGALLY AND INSURANCE COMPANIES NEED 10
BEBROUGHTTO TASK TO ATLEAST MINIMIZETHEIR DISCRIM INATORY POLICY

OF NOTHONORING OUR IJENS. IIELJ’, PLEASEBRING ITTO VOTE. IAPPRECIATE

YOU TAKING TUP.TIM E TO READ THIS.

PLEASE CALL IFYOU HAVEANY QUESTIONS (907)248-2M 8.

61)1 1»e® Mchp, Ahc™UC*. AiumWXM
O»»>:t W7/241 2M »Pm . W W -W *
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Debbie Ryan
13208 Brant Way
Anchorage, AK 99515

907) 345 0638
AX (907) 562-4256

Facsimile Cover Sheet

To: Senator Robin Taylor

Fioru: Debbie Ryan

Numberofpagestransmitted: 1 Time sent: 2:36 PM

(Includes cover sheet)
Remarks:  RE: Clouse Dili 306

Dear Senator Taylor:

!'have been follow,ing tho progress of House Dill 306 since lastyear. Itis distressing that for no apparent reason
this bill is being |IC in your committee. As a resident of the Stato ofAlaska and a com m itted voter, | would
like an explanation why this bill is not being moved It would be moit appreciated if you would consider this

mattrr a high, priority. M any people, both health care users and providers are watching the progress o f this bill

and will be mostdistressed should this bill die this year. As >ou know this bill will allow physicians to file liens

against settlement or judgments a patient may receive. Currently an injured person in most eases must have

some health care coverage that pays a physician directly or they must pay cash for lreuUncut ofinjuries. Those

many times must And a trusting physician or go without treatment This bill would

that liave neither option
protea the physician that provided tiuit treatment on

allow patients to receive treatment and would in turn

extended credit. This is a fair bill for physicians and others who are not currently protected like hospitals and

licensed special nurses. Please take some action on this bill and hold a hearing as well os show your support for

this bill. | anXIOUS|yaw aityour reply.
Sent by: Debbie R>nn Datc: Monday. April 22,1996

Tho inform al contained * trta a contoantW ifji hrra

add/os* Thank you

TOT»(L P.01
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Dutu *y~oMs- m

Senator Robin Taylor
Capitol Building, Room 30
Juneau, AK 99801

Doar Senator Taylor:
SUBJECT: HOUSE BILL 306 (ALLOWING PHYSICIANS TO FILE LIENS)

HB306 is delayed in Senato because you oro unwilling to schedule
it for committee hearing.

MB306 would allow chiropractors to be paid directly for their
services. Hospitals have that right. Doctors do not.

Ploooo ochodule a hooring for HB306. Support this bill in
fairness to ALL health care professionals.

Sincerely,
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Data

Senator Robin Taylor
Capitol Building. «oom 30
Junoau, AK <>9301

Dear Senator Taylor #

SUBJECT: HOUSE BILL 306 (ALLOWING PHYSICIANS TO FILE LIENS)

HB306 is delayed 1; Senate because you are unwilling to schedul
it for copfliitcee nearing.

HB306 would allow chiropractors to bo paid directly for their
services. Hospitals have that right. Doctor- do not.

Please schedule a hearing for HB306. Support this bill 1in
fairness to ALL health care profossionaia.

Sincerely,

city/zip fackcré&ai W Wsv f
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Date

Senator Robin Taylor
Capitol Building, Room 30
Juneau, AK 99801

Ooar Senator Taylor*

SUBJECT: HOUSE BILL 306 (ALLOWING PHYSICIANS TO FILE LIENS)

HB306 1is dulayed in Senate because you are unwilling to schodule
it for committee hearing.

HB306 would allow chiropractors to be paid directly for their
sorvicos. Hospitals have that right. Doctors do not.

Please schedule a hooring for H8306. Support this bill in
fairness to ALL health caro professionals.

Sinceroly,

(signature)

Name

City/Zip



KREMER CHIROPRACTIC CLINIC
401 E 36TH AVE
ANCHORAGE AK 99503
(907) 561-4474
FAX (907) 561-4191
FAX TRANSMISSION

DATE 30 hk> TTHF: t)'* ~ AY YN\

ro ‘Qcsckv?

ATTN:

PHONE: FAX U:

REGARDING: .

MEMO :

FROM:V W w CimiA. pffrferrfo

TOTAL NUMBER OF PAGES INCLUDING THIS ONE: & >

Tho information contained in thio(eso) documont(s) is(are)
confidential and intondod only for tho designated rucipiont. If
you have rocoivod this in error, you are hereby notified that
roview, dissemination. distribution or copying of this
information is forbidden. If you have rocoivod this 1in error,
please notify the sendor immediately by telephone and mail the
original fax to tho above address. Thank you.

IfT tho nuubor of copies rocoivod does not match tho number sont,
or it tho copies uro not of acceptable Quality, please contact
our office as soon uu possible.
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Date

Senator Robin Taylor
Capitol Building, Room 30
Junoau. AK 99801

Dear Senator Taylor:
SUBJECT: HOUSE BILL 306 (ALLOWING PHYSICIANS TO FILE LIENS)

HB306 1is delayed in Senate because you ore unwilling to schedule
it for committee hearing.

HB306 would allow chiropractors to be paid directly for their
services. Hospitals have that right. Ooctors do not.

Please schedule a hearing for HB306. Support this bill in
fairness to ALL health car© professionals.

Sincerely,

AddraEE.,g.?P-> <0

City/ZiP
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KETCHIKAN CHIROPRACTIC CKNTKK
R. CLARK DAVIS, D-C.
3<0 HAWDEN , .SUITE 300
KETCHIKAN, ALASKA 99901
(907) 225-0815

May 1, J.990

Honorable Kobln Taylor
Alaska state Senate

Juneau, Alaska
FAX (907) £05-3922

bear Senator Taylor,

RiAa.se pass HB 300 out ot tne Judicial commttoo as soon as

possible. PLEASE ALLOW TIME FOR THE BILL ACTUALLY TO PASS.

APPRECIATE TOUR EFFORTS IN JUNEAU. Thank vyou.

Sincerely,

Clark Davis, U.C.
CD/sac



&Dle-ty P.O. Box 111507 « Anchorage, Alaska 99511-1507

February 16, 1996 RECEIVED
HB 22 19%

Ansd.
The Honorable Robin Taylor
Alaska Slate Senate

State Capitol (MS 3100)
Juneau, Alaska 99801-1182

Dear Senator Taylor:

On behalf of the Alaska Chiropractic Society. | would like to thank you for
taking time out of your schedule to meet with me. We received a great
deal of support and positive feedback on House Bill 306. the physician lien

law.

Many legislators also shared our concern about Aetna insurance and its
inability to properly administer the stale's health benefit package.

I will return to Juneau as these issues approach fruition.
Until then. lremain

Sincerely yours.

Robert Banks. I).C.
President
Alaska Chiropractic Society



krakmral CHIROPRACTIC CLINIC

OENE A. KREMEJtD.C.
«tOl Emi 36th Avenue
Anchorage. Alaska 99503-1135
(907) 561-4474

May 9, 1995

TO; S5unator Robin Taylor
Chairman. Sonato Judiciary
From; Dr. Gone Kromor H

Chairman, Alanka Chiropractic PAC

I would ctrongly encourage you to move HO 306 regard Ino Modioal

Liens" out for a hearing and out to tho Sonato floor before this
session ends. I om not awaro of any opposition to this bill.
You havu had the Chiropractic profussion’'s support for yuaré6.
them is a reason thut this bill will not mnkc It out onto the
Senate floor for a veto, plcaso call me. O ffice; 561-4474.

Home; 345-0895.

RccpeCtful ly,

Gcno A. Kromur, D.C.

UAK: kk

I f
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Community Chiropractic Clinic, A.P.C,

550 Eaet Tudor Road ToIi_(907;562-5366
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The information contained in this is confidential and intended only for the designated recipient- If ¥ou have
received this In error, you nro hereby notified that review, dissemination, distribution or copym of this information
Is forbidden, il you have received this In error, ploaso notify the sender immediately by telephono and return tho

original (ax by mail to tho above addroas. Thank you.
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0

es received docs not match tho number sent, or if tho copios aro not of acceptable quality,
plcaso contact our

i
ffice as soon os possible.
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KREMER CIIIROPRACTJC CLINIC

GENE A. KREMFR 1),C
401 Eajt36lh Avcmic
Anchorage, Alaska 99503 4135

(907)561*4474
May 9, 1996
n
TO: Sonator Robin Tnylnr
Chairman, Senate Judiciary
From: Dr. R.H. Banks
Secretary, Alaska Chiropractic Society
Plonso consider moving forward on HB 306 "physician's Jlion's oo
you know, tho foes of Alaska physician's ore not protected by
Alaska statute. We need that protection In order to afford
contributions to important legislators |like yourself.
Sincoroly,
Robert H. Banks, D.C.

RHB: kk



ALASKA STATE

H ospital & N ursing Home

ASSOCIATION

April 20, 1995

Representative Cynthia Toohey
House of Representatives Re: HB 306, Lien Law

Juneau AK 99801

Dear Representative Toohey:

Thank you very much for sponsoring HB 306, and for working with us
in bringing up to date a rather outdated law governing liens,

The amendments added in House Judiciary expanded the time period
for filing a lien from 15 days to 90 days; provides for filing liens with a
recorder ralher than within each court district or borough and allows a
general rather than itemized description of services.

Reason for our support is to help community hospitals do a better
job of collecting bad debt when the individual not paying their bills has

been paid by an insurance company or has the assets to pay their bill.

If not collected, the bad debt is eventually shifted to those who do
pay their bills.

Sincerely

Harlan R. Knudson
Presidenl/CEO

319 Seward Sttutjt #11 *Juneau.AK 99801 < (907) 586-1790 «Fax (907) 463-3573



MEMORANDUM

TO: HARLAN KNUDSON

FROM: PETER J. ASCHENBRENNER. ESQ.
ASCHENBRENNER LAW OFFICES

DATE: April 11, 1995

RE: PROPOSED AMENDMENTS TO AS 34.35.450-480

AS 34.35.450-475 were adopted at Statehood and have never been amended. In 1975
AS 34.35.480 was adopted which provided for an action foreclosing liens and recovery of
certain court costs. Generally AS 34.35.450-480 provides a mechanism whereby a hospital or
nurse can file a lien and obtain the following protections:

A.  The hospital has a lien for the "reasonable value of the (hospital| service*
.."" upon any sum awarded to the injured person ... or obtained by settlement or compromise”
plus "costs and reasonable attorneys fees that the court allows ..." . AS 34.35.450. \s a legal
matter, a hospital acting diligently has the right to participate as a lienholder in any personal
injury action and to be paid from the settlement proceeds. AS 34.35 450 (a).

B. The hospital has a lien on first party insurance coverage whether or not
an assignment of benefits is signed. AS 34.35.450 (b). Notice of the lien filing should be given
to the carrier if known.

C. Most importantly, the hospital has a direct action against a personal injury
plaintiff or the defendant’s insurance carrier for failure to satisfy a perfected lien after settlement
if the hospital sues within 180 days after date of payment. AS 34.35.375.

These liens must be filed in an extremely short time frame: the lien "window" period is
only 15 days after discharge of the patient from the hospital. This makes a prompt lien filing
atter traumatic accidents difficult. The hospital's or nurse's situation is made worse by the
regulations of the Department of Health and Social Services: for example, hospitals are allowed
only 15 days to prepare a discharge summary. 7 AAC 12.780 let | "inpatient medical record to
be "completed within 15 days of discharge”J. Furthermore, the "medical chart” must state the
source ot repayment. 7 AAC 12.770 (cMI)IM). The hospital is put in the position of keeping
the chart up-to-date in the case ot a potential lien case ami preparing the necessary discharge
summary within the same time frame.

Basically, hospital staff must screen for patients victimized by ’traumatic injury* (other

SUPPORTING DOCUMENTS
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than industrial accidents) and then identify the place of injury (for recording purposes) and tile
the lien in 15 days. Because AS 34.35.450-480 protects licensed special nurses, they will also

be required to do this research.

Turning to the specific problems which involve the effect of the recording acts. AS
40.17. on AS 34.35.450-480.

lo set the stage: it is very important that hospitals and nurses, as creditors, get their lien
tilings right. The Supreme Court has noted that "a mechanic’s lien claim or notice cannot be
materially amended or reformed, even in equity, after the expiration of the time prescribed by
statute tor the tiling of the claim.” See H.A.M.S. Co. v. Electrical Contractors of Alaska. Inc.
563 P.2d 258 (Alaska 1977) quoting Sullens A lloss. Inc. v. Fanour. 117 F.Supp. 535, 538.
14 Alaska 492 (D. Alaska 1954). The court also noted that: "Courts do not permit amendment
where the lien is tat By defective, as where it is defective in substance and not in form, or
where, tor some reason, the amendment sought would be in effect the Filing of a new claim.
Nor will amendment be allowed after the time for filing so as to affect the rights of a bona fide
purchaser or encumbrancer, or intervening rights of other third parties.” ihl.)

In HAMS 1. supra, the party signing the lien stated that he was authorized to sign the lien
on behall ot the corporation but didn't state that he believed the contents of the lien to be true
A foreclosure judgment in favor of the lien claimant for over $45,000 was reversed by the
Supreme Court because the "purported ... liens ... are void and of no legal effect due to the
omission ot verifications of the respective lien claims ..." (at 264)

I he bottom line is that a notary block outside the bods ofthe hen claim was in error. But
the courts wouldn’t allow the creditor to amend this offending notary block even after the
creditor had won a lien judgment! The hyper-technical reasoning of the decision touched off a
tire-storm ot protest: the Supreme Court had to issue a highly unusual second decision
grandfathering in all ot the acknowledged (and unverified) liens filed before the date of HAMS
I. HAA.M.S, Co. \. Electrical Contractors of Alaska, Inc. 566 P 2d 1012 (Alaska 1977).

We now approach the technical amendments:

. Present law calls for the lien to be filed "in the recording district or borough in
which the injury occurred... .* AS 34.35.460.

| he reference to "borough” should be deleted. Boroughs are units of IocaI government,
not recording districts The two are not co-fcrminous. The boundaries of boroughs are
approved by the local Bt ndary Commission: the boundaries ot recording districts arc
Z%talb;ished by the DNR undei luthontv of AS 44.37.025 Boroughs aren’t referred to in AS
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. The filing of the lien in the recording district in which the accident site is located
should be re-examined. Some accidents will be easy to place; a car crash at 36th & C Street
is easy to identify on the maps at the recorder’s office on the I Ith floor of the Frontier Building.

Official maps, however, will not give any guidance to a hospital or nurse attempting to
locate the recording district in which an off-shore accident occurred. Lines dividing the state
into recording districts, tor example, arc not extended into the territorial waters of the United
States: victims of a JAL turbulence accident over the North Pacific were brought to Anchorage
ina 1982 incident. Did the hospital lose its lien rights if it was unable to protract on Coast
Guard charts the exact location of the 747's sud-'en dive, with reference to the nearest recording
district?

There are other, less unusual, examples in which the exact site of the incident, be it a
drowning or shooting, a plane or boat accident, arc not necessarily available to the hospital
without a concerted effort. Health care professionals should not Ire pestering the KMTs at the
emergency room (or at the helipad) with queries about the exact location of the injury, unless
it is really relevant to the victim's treatment.

Why have recording districts for these lien filings in the first place?

Under current law you can run the index under grantor(victim) or grantce(hospital)
provided that you select the proper one of Alaska's 34 recording districts. An insurance carrier
(having insured cither the tortfeasor or the victim) must now diligently search the granlor/grantee
index in the recorders' office (having first located what it believed to be the site of the accident).
It has no obligation to search the recording district index in the place the hospital is located,
unless that is also where the accident occurred.

However, there is no need to have accident-based choices for filing the lien, tolfowed by
accident-based lien searches The requirement that the recording be in the district in which the
accident occurred arises from a misguided adherence to the ‘cause and effect* logic which
assumes that the parties, insurers and health care providers, involved in an accident should file
and search documents according to the site where the accident was ‘caused*.

Finally, a more general comment: UCC filings arc afforded Central Filing status for
perfection ot ‘general intangibles* and other similar interests. There is no central ‘tile* for
documents listed under AS 40.17.110 (bn 1>-(60). However, the list ot what is recordable under
this code provision iv quite lengthy and includes many types of documents which have nothing
to do with real estate, including servicemen's records, for example.

DNR has the authority to establish such a central index system. Indeed. AS 40.17.040
calls tor *an index system tor recorded documents*: the only statutory direction as to the
structure ol this database is that it be structured so that the public *may find documents by
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names of grantors and grantees”. Id. 'Other means for locating ... documents™ are merely
options to be considered by DNR. There is no statutory requirement that "place of injury"
trigger 34 indices for searching hospitals/nurses and victims.

AS 44.37.025 (a) provides that:

The Department of Natural Resources shall adopt regulations
establishing, modifying, or discontinuing recording districts or
precincts and prescribing the records to be maintained and the
instruments to be recorded, consistent with AS 40.17. A
regulation may not impose a restriction on document recording
unless the restriction is required by statute or furthers a legitimate
administrative need of the recorder; a "legitimate administrative
need* includes ensuring the legibility of the documents and
identifying the parties, the capacity of each party, and the affected

property.

Nevertheless, it appears from AS 40.17.035 12)(() that the recorder may reject a
document which does noi state a recording district. Thus, at present, hospital and nurses lien
claimants are required to guess as best they can which would be the legally correct site for lien
recording. Itis a dangerous tactic tor the lienor to state "unknown™ as the place of injury and
file itslien in the recording district in which it docs business since such a lien would noi be
properly recorded as required by current law. Ot course, it is the language of AS 34.35.475
<u«(h which requires the claimant to play recording district "roulette*. That code provision
gives constructive notice effect to only those liens recorded in the recording district which is
eventually determined to be the place of the accident.

Adose reading ot AS 40.17 discloses that only "conveyances™ (defined in AS 40.17.900
<3)1 must be recorded in the recording district "in which the land affected by the conveyance is
located AS 40.1/.020. furthermore. AS 40.17.070 (b) specifically prov ides lor a "daily log
and index tor recorded documents™ which is to be kept in the "central recording office"; since
each public otlicc operated by DNR can provide access to the central filing, there is no need for
a limited reading ot AS 40 1"\OIOtaM 1) which literally requires that, under current law. hospital
and nurse lienors guess as to the recording district in winch to record The present statutory
scheme, seemingly dictated by AS 34.35 450-480. with multiple recording districts and multiple
indices tor these liens, is hopelessly out of date and. as | have argued, is not required by a
reading of AS 40.17.

(While wc are on the recording acts. AS 40.17.080 (a) states that the recording ot a
document imparts "constructive notice* to "subsequent purchasers, etc * (that is. parties to real
estate transactions). It may be tunc to consider adding a phrase so that constructive i vice also
has the etfect "otherwise prescribed by law" to cover the many vituaiionv in which o¥dc
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provisions outside the recording acts define the parties affected by constructive notice.)
Other technical amendments follow from these points.

. As we discussed on the phone, the recorder’s office is not keeping lien dockets
as required by AS 34.35.470. This calls for both hospital and victim indices. | suggest that this
code provision be repealed in its entirety. At present any party wishing to find a lien claimant,
once he has determined which of the recording district grantor-grantcc indexes to search, need
only run the grantor index. Furthermore, since the victim will appear as the grantor, a party
having the name of the victim and the place of injury can determine the identity and existence
of any lien claimant.

f AS 34.35.465 now requires the lienor to state the site of the accident (“at
in the c'cnt that central filing for these liens is created, this would become unnecessary.

0 AS 34.35.460 and AS 34.35.475 (1) provide for service of a certified copy of the
lien notice or. the tortfeasor and/or Ins insurer as additional protection to the lienor. (A properly
filed lien triggers the 180 day direct liability ot AS 34.35.475. so service by mail is optional.)
However, there is no practical reason as to why this copy should be certified. By comparison,
a notice of right to lien - an announcement that a contractor or materialman may have lien
rights - need not Ik*certified. AS 34.35.064 simply provides that the claimant of an NRI. "give
a notice of right to lien" to the owner/lender.

It there has been r>?busc of NRI.'s (such as NRI.’s prepared and served by mail, bui
not recorded) since their inception, it is hard to believe that tortfeasors and victims will be
barraged with hospital and nurses' liens which arc not recorded. Certification creates a nap for
the lienor and provides no additional protection lor the tortfeasor insurer. Even if hospitals and
nurses “paper* the state by mailing out copies of unrecorded lien claims, these documents also
have the binding effect provided under AS 34.35.475 (a)lli.

As an aside, in a series of decisions, the Supreme Court has addressed the precise lorm
ol verification tor lien tilings. HAMS. Co. v. Electrical Contractors ofAlaska. Inc.. 563 P 2d
258 (Alaska 1977); H.A.M.S. Co. v Electrical Contractors of Alaska. Inc.. 566 P.2d 1012
(Alaska |977»; firooks v. K A M Consultants. Inc.. 613 IV2d 268 (Alaska 1980); Anchorage
Sanii A Crave! Compan\. Int. v. Woolndge. 619 P2d 1014 (Alaska 1980). Since (he statutory’
form is in compliance with HAMS 1. | have not changed the verification.

Hrotrks i ti A M Consultants. Inc.. supra, holds that a corporate officer must show his
authority to act tor the corporation as a lien claimant The exact form ot lien set tonh in the
AS 34 35 465 could be used, word lor word, by a nurse, but would require some "tinkering*
to get it right for a hospital. Such corporate lien claimants should be confident ihat the
"substantially av follows* introduction of $465 will protect their lien efforts by triggering AS
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34.35.020 which provides that:

Substantial compliance with the law relating to the contents of the lien notice is
considered sufficient, if the notice satisfactorily shows the name o: the claimant,
the amount of his demand, the time of his employment, the property sought to be
charged with the lien sufficient for identification and the name of the owner or

reputed owner of the property.

There is no reason why the exact wording of nurses’ and hospitals' liens couldn't both
be spelled out in the code. As I said, with the Brooks case, there is a "substantial compliance”
safety net for an incorrectly stated authority to sign: fine tuning the authority to sign is really
the only creative effort that the hospital needs to apply to generating the lien.

. | he present statutory form of lien requires an "itemized statement” of the charges
but docs not define what would qualify for such a statement. | have recommended that the
language be changed to require a ‘general description of the services rendered". This conforms
the nurses and hospital lien to the NR! which requires a "general description ot the labor,
materials, services or equipment provided or to be provided." AS 34.35.064 (a)(5).

Attaching a hospital billing, as Providence Hospital did (Inst. No. 86-24180. Anch. Rec.
Dist.) in one case, is actually less informative than stating in a few words what treatment was
rendered: the billings arc not particularly legible, arc multi-paged and don’t necessarily shed
light on who "Michael Brown™ was. lhis lien filing argues for repeal of accidcnt-site filings:
Prov idence Hospital filed a statement in the Anchorage Recording District with a filing that the
place ot injury was ‘unknown’ (as was (he day and month of injury). | have included a copy
ol the lien and the first page of the hospital billing.

I believe the Providence Hospital Brown lien filing points up ihc practical problem with
the overtechnical (and grossly out-of-date) approach of AS 34.35.450 480. By requiring
information which is not readily obtainable (place of accident) and by appearing to require filing
ol the hospital billing (instead ofa general description of the services rendered), less information
was filed of record, rather than more.

There are two other points which touch this issue:

I irst. tiling of hospital billings may be contrasted with a case in which a lawyer whose
client has prevailed in a suit, is required to file an "itcmi/cd billing" ir, support ol Ins Civil Rule
82 fee application. Hayes i. Xerox. 7|8 P 2d 929. 939 (Alaska |9H6)|accurate records of the
hours expended and a brief description of the services rellcctcd by those hours should be
submitted on fee motions|. However, even a fleeting consideration of this comparison shows
that there is lutle tangible result gained when the public record contains a professional billing
on a matter which is not \et in dispute. Yes. the judge ts proper arbiter ot how much of the
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legal effort of a prevailing party should he passed to the loser after the termination of the
litigation in which the legal effort is expended. But requiring this level of documentation on the
public record as a condition of tiling a lien requires an effort which is more appropriate to
litigation or negotiation than perfection of rights through the recorder's office.

Second, recording hospital billings as a matter of compliance should be discouraged
because there are obvious privacy considerations at stake: the patient's entire course of treatment
is laid out. permanently, in the public record.

AS 18.20.085 (a) provides for hospital record retention: "Unless specified otherwise by
the department a hospital shall retain and preserve records that relate directly to the care and
treatment of a patient for a period of seven years following the discharge of the patient." The
Department of Health and Social Services has fulfilled its mandate to "define the types of
records rmd the information required to be included in the records retained and preserved under
| AS 18.20.085 <a)|" by defining patient confidentiality rights so that a "patient or nursing facility
resident has rights that include ... Ithe right| to confidentiality of the patient’s or resident’s
medical records and treatment."” 7 AAC 12.890 (a)(7).

DHSS has not defined what a "billing record” or "itemized statement” is: but it is clear
that much of the information in the typical itemized billing (such as Michael Brown's) is also
information that "|elach in-patient medial record must includc[...|" under 7 AAC 12.770 and
might be considered protected. In other words, as a matter of policy, ifa billing record contains
information (like name, physician's name, date of discharge, etc.) which is also information that
appears in the patient’s medical chart, then to that extent perhaps the billing record should be
afforded the same privacy status as the chart.

| suggest that there is little need to resolve this issue as a matter of hospital record
retention privacy legislation regulation because it is so obvious that these professional billings
do not liclong in the bard copy filings of a public record database maintained for perfection
purposes.

(By comparison, the confidentiality rights of patients of licensed special nurses under 7
AAC 12 arc unclear: for example, a "physician's general medical practice” is excluded. 7 AAC
12.350. Presumably, rhev is no regulatory coverage on this issue for nurses and other
mdiv idual health care practitioners. Literally. 7 AAC may not stop special nurses from publicly
distributing the medical charts of their patients via the recorder's office.)

Back to (he big picture:
A modest solution would be to amend the code to provide for a field by which hospital

and nurse*; liens would be indexed recorded by the place in which the services were rendered.
Ihis solution would protect the rights of all parties by guiding them to a recording district which
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is more readily accessible than the site of the accident. A bolder solution would eliminate the
place of accident as a field for indexing. Simply create a central filing ’file" lor specific types
of documents, including hospital and nurses' liens: this would fulfill the mandate of AS

41.17.040. The fields for searches would be the name of the claimant and the name of the
victim.

In general, there is an opportunity for review of hospital and nurses' liens and the serious
impediments to proper utilization of these liens by the health care professionals involved.

Draft legislation follows.



Relating to recording of hospital and nurses’ liens; relating to the time for filing of such
liens; and providing for an effective date.

Section 1. AS 34.35.460 is amended to read:

AS 34.35.460. Notice of Lien. To perfect the lien described in AS 34.35.40 -
34.35.480, the hospital or the owner or operator of the hospital, or the licensed special
nurse, shall, not later than f15) days after the date of injury, or in no event later than
oft 1151days after the discharge of the injured person from the hospital, file a notice of
lien substantially in die form prescribed in AS 34.35.465. containing a general
description of the services rendered and a Statement jan itemized statement) of the
amount claimed, with g (the) recording officer |of the recording district or borough in
which the injury occurred), and shall, after the 9ft (20]-day period, before the date ot
judgment, settlement, or compromise, serve a |certificd| copy of the notice of lien by
registered mail, at the last known address, upon the person alleged to be responsible for
causing the injury and from whom damages are claimed, and upon the insurance carrier
that has insured against the liability, if the insurance carrier is known.



See. 2. AS 34.35.465 isamended to read:

AS 34.35.465. Form of notice. The form of notice required hy AS 34.35.450 -
- 34.35.480 shall be substantially as follows:

NOTICE is hereby give that ............... has rendered services for hospitalization, or
special nurses’ services for a person who was injured on the ... day o f (at )
in the state, and the................. (claimant) hereby claims a lien upon any money due or owing

or any claim for compensation, damages, contribution, settlement, or judgment from

......................... alleged to have caused the injuries and any other person liable for the injury or

obligated to compensate the injured person on account of the injuries: the hospitalization (or

special nurses’ services) was rendered to the injured person between the day of.... and
at <= .

(CKNKRAL DESCRIPTION OF SERVICES RENDERED.
AND STATEMENT OF AMOUNT DUE)

JOTEMIZED STATEMENT)!

.................................................................... and that 90 [151days have not elapsed since that time:
that the claimant’s demands for care and service is in thesum of S........ and that no part of the
demands has been paid, except Sand that there is now due and owing and remaining
unpaid thereof, after deducting all credits and offsets, the sum of Sin which amount lien
is hereby claimed.

(United States of America|
State of Alaska SS.
Judicial District
[ being First duly sworn on oath say: That I am ... named in the
foregoing claim of lien: that | have read the same and know ihe contents thereof and believe the

same to be true.

Subscribed and sworn to before me this day of i 19

Notary Public for Alaska



Sec. 3. AS 34.35.475 is amended to read:

AS 34.35.475. Settlement after notice, (&) A person or insurer is liable to a
hospital or nurse, in the amount that the hospital or nurse is entitled to receive, for 180 days
after the date of a payment to the injured person, the heirs of the injured person, personal
representatives, or the attorney o them, when the person or insurer

(1) receives a |the certified) copy of notice of lien, or the lien is recorded as
provided in AS 34.35.460 and 34.35.465:

(2) makes the payment after receipt of notice or the recording of the lien as
compensation for the injury suffered; and

(3) does not pay the hospital or the licensed special nurse for the reasonable
value of the services rendered to the injured person and claimed in the notice of lien, or so much
of the value of the services as can be satisfied out of a judgment, settlement, or compromise,
after paying the attorney fees, costs, and expenses incurred in connection with it.

(b) The hospital or nurse has a cause of action, during the 180 days, against the person or

insurer.



aNOTICE

i* hereby given cli.it I'lovidencc Hospital lias rendered services for hospitalization
frr Michael Drown w [lo Wils injured on the unkHf”n .day of.unkn.£wn at
- Unknown hi the Mia”jgt and the Providence lloap ic61 -(claimant)
I hereby claims a lien upon any money due or owing or any claim for compensation, damages,
contribution, settlement or judgment from — linknP — — alleged to have
caused the injuries and .my other person liable for the injury or obligated to compensate the
ainjured person on account of the injury. The hospitalization was rendered to the injured
person betsveen tl c-JZ il/iLjay of ,and that 15 days have not elapsed since
- that time; that the claimants demands for care and service is in the sum of J-IH |- immmmmmmee and
I that no part of the demands has been paid, except i — I|OIIC-mmmmmmreemv and that there is now due
and owing and remaining unpaid thereof, after deducting all credits and offsets, the sum of
t 16 .411 .0OB hi wliirli ainnimt lim is hereby claimed. P°r attached <copies.
-—
I United States of America
« State of Alaska SS.
Third Judicial [[strict
(Precinct or norm gli)
-
I I Uonna L hore-i7.cn being fiist duly sworn oil oath That I am 1l cnt Acct «
ftc P o named in the foregoing claim of lien: that | have read the same and know
™= the contents thereof and believe the same to he true.
I ‘c-Ji, PinrviTry OQM
______ roa i
-
Subscribed and sworn to before me this ] day of AUJLLL lng
-
My Commission expires June ~27, 1986
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Phone (907) 344-1500 « Fax (907) .144-1522

f® celiV &

April 11. 1995 i 4 193D

Harlan Knudson
Executive Director
Alaska Ilospilal and Nursing Home Association

319 Seward St
Juneau, AK 99801

Re: Deficiencies in Alaska's Hospital and Nurses’ Lien Laws

Dear Mr. Knudson:
It was a pleasure speaking with on the phone today.

| am taking the liberty of enclosing a memorandum addressing the desirability of
amending AS 34.35.450-480. Alaska's hospital and nurses’ lien laws. My proposal is enclosed
and has been prepared at the request of Recovery Management, Inc.

As explained in the Memdorandum. the Department of Natural Resources will be
considering technical amendments to Alaska's recording and lien laws, according to Sharon
Young, the State Recorder. It does not appear that these housekeeping amendments will be
ready for submission this session. The Department has no draft legislation of its own on the
"housekeeping™ topics that Ms. Young expects to be addressed: there is no one in the
Department of Law or the Governor’s office who is aware of any specific proposals that the
Department wants to see on the agenda this year.

Here are the main features of the proposed legislation:
. Hospital liens must now be filed in an extremely short time frame: The lien
"window" period is only 15 days after discharge of the patient from the hospital. AS 34 35.460.

This makes a prompt lien filing after traumatic accidents difficult. The proposal expands the
filing period to 90 days.

. Present law calls for the lien to be filed "in the recording district or borough in
which the injury occurred... ." AS 34.35.460. The proposal calls for central filing of liens.

. AS 34.35.460 and AS 34.35.475 (1) requires service of a certified copy of the lien

SUPPORTING 1)01 I MLNTS
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notice un the tortfeasor and/or his insurer as additional prot:ction to the lienor. (A properly
filed lien triggers the 1SO day direct liability of AS 34.35.475, so service by mail is optional.)
However, there is no practical reason as to why this copy should be certified. By comparison,
a notice of right to lien (NRL) *an announcement that a construction contractor or materialman
may have lien rights -* need not be certified. AS 34.35.064 simply provides that the claimant
of an NRL "give a notice of right to lien" to the owner/lender.

. The present statutory form of lien requires an "itemized statement” of the charges
but docs not define what would qualify for such a statement. The proposal recommends that the
language be changed to require a "general description of the services rendered”. This conforms
the nurses and hospital lien to the NRL which requires a "general description of the labor,
materials, services or equipment provided or to be provided." AS 34.35.06" (a)(5). In
addition, it renders unnecessary the questionable practice of tiling in the pubi . record the
itemized billing statement.

My office is pursuing amendments to the lien laws on behalf of Recovery Managment
which represents, in turn. Petersburg Medical Center. Seward General Hospital and Cordova
Community Hospital. Recovery Management is a licensed and bonded collection agency with
offices in Anchorage and Fairbanks. My office is providing these materials free of obligation.
Recovery Management is interested in addressing impediments to recovery of bad debt by
hospitals and health care professionals, generally.

If there are any other questions, please call.

Peter J. Aschenbrcnner
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SPONSOR STATEMENT

House Bill 306 "An Act relating to a lien for services provided by a
physician™

Current Alaska Statute allows a hospital or licensed special nurse who
gives medical care to a patient for a raumatlc injury to place a Hen on
any sum awarded to the injured person or the personal representative
of the injured person by Judgment or obtained by a settlement or
compromise to the extent of the amount due the hospital or nurse.
However, physicians In Alaska do not have the same statutory right.
House Bill 306 would amend existing statute to include physicians.

A physician, as well as a hospital or licensed special nurse, gives
medical care for a traumatic injury. If the patient later receives
monies through Judgment, settlement or compromise to cover
medical costs, the patient sometimes uses the monies for other
purposes and the hospital, nurse, and physician remain unpaid. Tills
bill will allow physicians to also use the lien process to help assure
payment for services they have rendered for traumatic injuries.

The bill was amended in the House Judiciary Committee to update the
lien law which has been in place since territorial days. These changes
include an extension of time (15 days to 90 days) in which to file the
lien, a general description of services rendered instead of an itemized
statement, and deletion of the requirement that the copy of the lien
which is sent by registered mail to the responsible party and
insurance carrier be a certified copy.

Because we have a statewide computerized filing system now. the
requirement that a hospital, licensed special nurse, or physician Hen
be filed in the borough or recording district in which the injury’
occurred, is no longer necessary. In the past, this system has led to
misftlings and difficulty in determining whether or not a lien has been
filed. House Bill 306 addresses the needed change. The recorder’
office already uses the computerized system and supports the change.

There is a zero fiscal note from the Department of Natural Resources.

The bill passed the House by a vote of dO-O. Your support would be
appreciated.

SPONSOil STATEMENT



ASCHENBRENNER LAW OFFICES, INC.
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Received

March 12, 1996 m 14 1996

via fax 907 465 3922

Hon. Robin Taylor
State Capitol

Room 104

Juneau, AK 99801-1182

Re:  CSHB 306 -- Alaska’s Hospital's and Nurses Lien Uiws

Dear Senator Taylor:

Thank you for your request for further information regarding the proposed amendments
to AS 34.35.450 - 480.

A total of 7 changes were made in the CSHB 306 which is now under consideration
before the Senate Judiciary Committee.

Four of these changes can be classified as "technical;" three as "policy."

. Current law calls for the lien to be filed "in the recording district or borough in
which the injury occurred... ." AS 34.35.460.

The reference to "borough™ was deleted in the House bill. Boroughs are units of local
government, not recording districts. The two are not co-tcrminous. The boundaries of boroughs
are approved by the Local Boundary Commission; the boundaries of recording districts arc
established by the DNR under authority of AS 44.37.025. Boroughs aren’t referred to in AS
40.17. Boroughs have, literally, no meaning or significance to the recorder’s offices.

The House bill eliminates the reference to "borough”.

* As noted above, present law calls for the lien to be filed "in the recording district

. in which the injury occurred... ." AS 34.35.460. The House bill calls for central filing of

liens to bring lien recordings in conformity with the DNR’s central indexing of liens by
amending 8460 so that liens arc to be filed "with a recorder’s office."

Nobody is benefited by district-based or accidcnl-bascd filing. The recorder’s office
doesn’t want it; providers can be trapped into misfilings by using such a system; the insurance
carriers, attorneys and other parties can miss provider filings with district-based filings.

Some accidents will be easy to site: a car crash at 36th * C Street is easy to identify on

SUPPORTING DOCUMENTS
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the maps at the recorder’s office on the 11th floor of the Frontier Building. Official maps,
however, will not give any guidance to a hospital or nurse attempting to locate the recording
district in which an off-shore accident occurred. In fact, a look at the current official map of
the recorder’s districts shows that "off shore™ areas are excluded from recording districts, by
wrapping the boundaries along coastal areas.

Thus, recording districts, for example, are not extended into the territorial waters of the
United States; victims of a JAL turbulence accident over the North Pacific were brought to
Anchorage in a 1982 incident. Did the hospital lose its lien rights if it was unable to protract
on Coast Guard charts the exact location of the 747’s sudden dive, with reference to the nearest

recording district?

There are other, less unusual, examples in which the exact site of the incident, be it a
drowning or shooting, a plane or boat accident, arc not necessarily available to the hospital
without a concerted effort. Health care professionals should not be pestering the HMTs at the
emergency room (or at the helipad) with queries about the exact location of the injury, unless
it is really relevant to the victim’s treatment.

This will make clear that it makes no sense having health care professionals research the
place of acciuent to guess at which recording district should be used for lien filings. When the
dividing lines follow major state highways, the guessing game is even more risky.

For example, ;.n accident at Mi 80-99 on the Parks Hig ..vay may be in either tiu* Palmer
or Talkcetna Recording Districts depending on which side ot the centerline is regarded as the

"place of injury.”

An accident near Girdwood on the Seward Highway could also be recorded in either the
Anchorage Recording District or Seward Recording District.

Follow the course of the Dalton Highway north from Fairbanks and you will find that
the place of recording changes four times in a hundred miles, back and forth two times between
the Fairbanks and Rampart Recording Districts. All of these highways have been the site of
tragic and serious accidents.

The House bill eliminates accident-based recording.

. AS 34.35.470 requires maintaining a separate index for hospital lien recordings.
Current law assumes that a person must run the hospital lien index under grantor(victim) or
grantee(hospital) provided that you have selected the propci one of Alaska’s 34 recording
districts. Theoretically, an insurance carrier (having insured eithc- the tortfeasor or the victim)
must now diligently search the grantor/grantee index in the recorders’ office (having first located
what it believed to be the site of the accident). It has no obligation t" search the recording
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district index in the place the hospital is located, unless that is also where the accident occurred.

So cumbersome and outdated is this lien indexing system, that the recorder’s office has
disregarded AS 34.35.470 and utilizes centralized indexing without statutory authority to do so.
Thus, hospital liens arc afforded central indexing, like UCC filings for perfection of “general
intangibles™ anil other similar interests.

DNR has the authority to establish this central index system. AS 40.17.040 calls for "an
index system for recorded documents;” the only statutory direction as to the structure of this
database is that it be structured so that the public "may find documents by names of grantors and
grantees”. Id.  "Other means for locating ... documents” arc merely options to be considered
by DNR. There is no statutory requirement that “place of injury” trigger 34 indices for
searching hospitals/nurses and victims.

Indeed, one of the interesting aspects of updating AS 34.35.450*480 is that if DNR could
(and would not) establish accident based filings today because the Alaska Legislature has already-
set a standard which would bar such restrictive recordings.

AS 44.37.025 (a) provides that:

The Department of Natural Resources shall adopt regulations
establishing, modifying, or discontinuing recording districts or
precincts and prescribing the records to be maintained and the
instruments to be recorded, consistent with AS 40.17. A
regulation may not impose a restriction on document recording
unless the restriction is required by statute orfurthers o legitimate
administrative need ofthe recorder, a "legitimate administrative
need" includes ensuring the legibility of the documents and
identifying the parties, the capacity of each party, and the affected

property.

Today, the statutory scheme is a trap for the person who reads AS 34.35.450-480 without
realizing that the recorder’s office doesn’t follow 8470. It appears from AS 40.17.035 (2)(C)
that the recorder may reject a document which does not state a recording district. Thus, at
present, hospital and nurses lien claimants arc required to guess as best they can which would
he thelegally correct site for lien recording. It is a dangerous tactic for the lienor to state
“unknown" as the place of injury and file its lien in the recording district in which it docs
business since such a hen would not be properly recorded as required by current law. Of
course, it is the language of AS 34.35.475 (a)(1) which requires the claimant to play recording
district "roulette.” That code provision gives constructive notice effect to only those liens
recorded in the recording district which is eventually determined to be the place of the accident.
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Under 40.17 only "conveyances" (defined in AS 40.17.900 (3)) must be recorded in the
recording district "in which the land affected by the conveyance is located." AS 40.17.020.
Furthermore, AS 40.17.070 (b) specifically provides for a "daily log and index for recorded
documents™ which is to be kept in the "centra! recording office;" since each public office
operated by DNR can provide access to the central filing, there is no need for a limited reading
of AS 40.17.010 (a)(1) which literally requires that, under current law, hospital and nurse
lienors guess as to the recording district in which to record. The present statutory scheme,
seemingly dictated by AS 34.35.450-480, with multiple recording districts and multiple indices
for these liens, is hopelessly out of date and, as 1 have argued, is not required by a reading of
AS 40.17.

Documents to be recorded "in" the Barrow Recording District are physically recorded
in Fairbanks. If a person were to walk into (he Fairbanks Recorder’s office at 17ih & Cushman
and say, "l want to record a document,” the recorder's staff would undoubtedly (as they did with
the Providence/Michael Brown lien) record the document in the Fairbanks Recording District.
But of course that would mean that the lien wasn’t recorded in the correct recording district and
the lien would be invalid. AS 34.35.475 (a)(1) (post-settlement liability attaches to insurer if "the
lien is recorded as provided in AS 34.35.460 and 34.35.465.”]

The staff at the recorder’s office has informed me that the fact that Section 470 wasn’t
repealed when AS 40.17 was adopted was simply an oversight. AS 40.17.040 "Indexing”
provides that:

(@) The recorder shall maintain an index system for recorded
documents in the manner prescribed by regulations adopted by the
department. The system shall be designed so the public may find
documents by names of grantors and grantees, and the system may
include other means for locating the documents.

To put this in perspective, since Statehood the "stale of the art" of recording has changed
dramatically. One can walk into the Juneau Recorder’s Office and look up hospital liens filed
in the Barrow Recording District, today. This is because of central filing which treats all
documents as records in a computer database. An "index" is simply one field of that database
which is sorted (usually) alphabetically. This revolution cam,* about when the Legislature revised
the recording acts in the late 80’s. Therefore, AS 34.35.470 is a 1950's "hard copy" solution
to the problem of finding who claims what, when the Legislature has mandated computerized
filing and searching for this same information.

. AS 34.35.460 and AS 34.35.475 (1) requires service of a certified copy of the lien
notice on the tortfeasor and/or his insurer as additional protection to the lienor. (A properly
filed lien triggers the 180 day direct liability of AS 34.35.475, so service by mail i; optional.)
However, there is no practical reason as to why this copy should he certified By comparison,
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a notice of right to lien (NRL) -- an announcement that a construction contractor or materialman
may have lien rights -* need not be certified. AS 34.35.064 simply provides that the claimant
of an NRL "give a notice of right to lien" to the owner/lender.

If there has been no abuse of NRL's (such as NRL's prepared and served by mail, but
not recorded) since their inception, it is hard to believe that tortfeasors and victims will he
barraged with hospital and nurses' liens which arc not recorded. Certification creates a trap for
the lienor and provides no additional protection for the tortfeasor/insurer. Even if hospitals and
nurses "paper” the state by mailing out copies of unrecorded lien claims, these documents also
have the binding effect provided under AS 34.35.475 (a)(1).

Here are the policy concerns which the House bill addresses.

. The House bill includes physicians and chiropractors in its definition of health
care providers; if passed, CSHB 306 would give them lien rights along with hospitals and
nurses. The basic argument in favor of this amendment is that physicians and chiropractors
should he encouraged to treat persons who are the victims of traumatic injury e other than on-
the-job injuries -- with reduced concern for the source of their reimbursement. Their patients
may or may not bring personal injury actions to recover damages. As to a patient who docs seek
damages, she should be able to secure payment for her medical care without risking derogatory
information on her credit report for an unpaid bill. Th-i physician, at the same lime, should be
able to look to funds available from a recovery, if any, for payment of his bill without having
to turn (he patient into a debtor through debt collection

We arc talking about victims of accidents in the home, automobile and snowmachinc
accidents, hunting, boating and Hying accidents and other personal tragedies. These unfortunate
situations, if there has to be resort to the tort/insurancc system, should not also be converted into
dcbtor-creditor relationships. The naticm is already a victim; if possible, she shouldn't be a
judgment debtor as well.

. Hospital liens must now be filed in an extremely short time frame: The lien
"window" period is only 15 days after discharge of the patient from the hospital. AS 34.35.460.
This makes a prompt lien filing after traumatic accidents difficult. The proposal expands the
tiling period to 90 days.

The hospital's or nurse's situation is made worse by the regulations of the Department
of Health and Social Services: For example, hospitals arc allowed only 15 days to prepare a
discharge summary. 7 AAC 12.780(c) (“inpatient medical record to be "completed within 15
days of discharge"). Furthermore, the medical chart" must state the source of repayment. 7
AAC 12.770 (c)(I)(M>. The hospital is put in the position of keeping the chart up-to-date in the
ease of a potential lien ease mul preparing the necessary discharge summary within the same
time frame.
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To set the stage: it is very important that hospitals and nurses, as creditors, get their lien
filings right. The Supreme Court has noted that "a mechanic’s lien claim or notice cannot be
materially amended or reformed, even in equity, after the expiration of the time prescribed by
statute for the filing of the claim.” See H.A.M.S. Co. v. Electrical Contractors ofAlaska, Inc.
563 P.2d 258 (Alaska 1977) quoting Sullens A floss, Inc. v. Forvour, 117 F.Supp. 535, 538,
14 Alaska 492 (D. Alaska 1954). The court also noted that: "Courts do not permit amendment
where the lien is fatally defective, as where it is defective in substance and not in form, or
where, for some reason, the amendment sought would be in effect the filing of a new claim.
Nor will amendment be allowed after the time for filing so as to affect the rights of a bona fide
purchaser or encumbrancer, or intervening rights of other third parties." (ld.)

In HAMS |, supra, the party signing the lien stated that he was authorized to sign the lien
on behalf of the corporation hut didn’t state that he believed the contents of the lien to be true.
A foreclosure judgment in favor of the lien claimant for over $45,000 was reversed by the
Supreme Court because the "purported ... liens ... arc void and of no legal effect due to the
omission of verifications of the respective lien claims..." (at 264)

The bottom line is that a notary block outside the body ofthe lien claim was in error. Hut
the courts wouldn’t allow the creditor to amend this offending notary block even after the
creditor had won a lien judgment! The hypcr-tcchnical reasoning of the decision touched off a
fire-storm of protest; the Supreme Court had to issue a highly unusual second decision
grandfathering in all of the acknowledged (and unverified) liens filed before the date ot HAMS
I. HAAIM.S. Co. v. Flecincal Contractors of Alaska, Inc. 566 P.2d 1012 (Alaska 1977).

. The present statutory form of *'cn requires an "itemized statement™ of the charges
but docs not define what would qualify for such a statement. | have recommended that the
language be changed to require a "general description of the services rendered.” This conforms
the nurses and hospital lien to the NRI. which requires a "general description of the labor,
materials, services or equipment provided or to be provided." AS 34.35.064(a)(5). In addition,
it renders unnecessary the questionable practice of filing in the public record the itemized billing

statement.

Attaching a hospital billing, as Providence Hospital did (inst No. 86-24180, Anch. Rcc.
Disl.) in one case, is actually less informative than stating in a few words what treatment was
rendered; the billings arc not particularly legible, arc multi paged, and don’t necessarily shed
light on who “Michael Brown" was. lhis lien tiling argues for repeal of accidciu-sitc filings
Providence Hospital filed a statement in the Anchorage Recording District with a filing that the
place of injury was *unknown" (as was the day and month of injury). | base included a copy
of the lien and the first page of the hospital billing.

I believe the Providence Hospital/Brown lien filing points up the practical problem with
theovcrtcchnical (and grossly out-of-date) approach of AS 34.35.450-480. By requiring
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information which is not readily obtainable (place of accident) and by appearing to require filing
of the hospital billing (instead of a general description of the services rendered), less information
was filed of record, rather than more.

There are two other points which touch this issue:

First, tiling of hospital billings may be contrasted with a case in which a lawyer, whose
client has prevailed in a suit, is required to file an "itemized billing" in support of his Civil Rule
82 fee application. Hayes v. Xerox, 718 P.2d 929, 939 (Alaska 1986)[accuratc records of the
hours expended and a brief description of the services reflected by those hours should be
submitted on fee motions). However, even a fleeting consideration of this cc iparison shows
that there is little tangible result gained when the public record contains a professional hilling
on a matter which is not yet in dispute. Yes, the judge is proper arbiter of how much of the
legal effort of a prevailing party should he passed to the loser after the termination of the
litigation in which the legal effort is expended. Hut requiring this level of documentation on the
public record as a condition of filing a lien requires an effort which is more appropriate to
litigation or negotiation than perfection of rights through the recorder’s office.

Second, recording hospital hillings as a matter of compliance should he discouraged
because there are obvious privacy considerations at stake: the patient’s entire course of treatment
is laid out. permanently, in the public record.

AS 18.20.085 (a) provides for hospital record rctc™: m: “Unless specified otherwise by
the department a hospital shall retain and preserve rccorus that relate directly to the care and
treatment of a patient for a period of seven years following the discharge of the patient." The
Department of Health and Social Services has fulfilled its mandate to "define the types of
records and the information required to be included in the records retained and preserved under
| AS 18.20.085 (a))" by defining patient confidentiality rights mi that a "patient or nursing facility
resident has rights that include ... jthc right! to confidentiality of the patient’s or resident’s
medical records and treatment."” 7 AAC 12.890 (a)(7).

DHSS has not defined what a 'billing record” or "itcmi.cd statement” is; but it is clear
that much of the information in the typical itemized billing (such as Michael Brown’s) is also
information that "(c]ach in patient mcdi.il record must include)...J"” under 7 AAC 12.770 and
might I>c considered protected. In other words, as a matter of policy, if a billing record contains
information (like name, physician’s name, date of discharge, etc.) which is also information that
appears in the patient’s medical chart, then to that extent perhaps the billing record should be
afforded the same privacy status as the chart.

I suggest that there is little need to revolve this issue as a matter of hospital record
retention/privacy legislation/regulation because it is so obvious that these professional hillings
do not belong in the hard copy filings of a public record database maintained for perfection
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PUC>0SCS.

(By comparison, the confidentiality rights of patients  licensed special nurses under 7
AAC 12 arc unclear; fcr example, a "physician's general medical practice” is excluded, 7 AAC
12.350. Presumably, there is no regulatory coverage on this issue for nurses and other
individual health care practitioners. Literally, 7 AAC may not stop special nurses from publicly
distributing the medical charts of their patients via the recorder’s office.)

I hope that this will be of some assistance to you and the committee members in
considering CSHB 306.

Sincerely yours,
ASCHENBRENNER LAW OFFICES, INC.

Peter J Aschcnbrenncr

PIAM



ALASKA STATE

H ospital & N ursing Home

ASSOCIATION

April 2, 1996

Senator Robin Taylor, Chair

Judiciary Committee

Alaska State Senate Re: HB 300. Lien Law

Juneau AK 99801 Reduce Hospital Bad Debt

Dear Senator Taylor:

This is a "gentle" reminder that your friends from community hospitals and
nursing homes would sure appreciate getting CSHB 306. tho lien law bill, enacted this

session.

If the Judiciary Committee considers CSHB 306. could we ask your help in

adding an amendment, if necessary, that would include nursing homes along with

hospitals?

A ; you recall. CSHB 306 as passed by the House increases the time period for
tiling a lien from 15 days to 90 days; provides for filing hens with a recorder rather
than within each court district o' borough and allows a general rather than itemized

description of services.

Reason tor our support is to help community hospitals ai d nursing homes do a
better job of collecting bad debt Bad is when individuals who have the financial
resources, either Irom insurance settlements and/or persona assets, but who do not

pay their medical bills.
As always, we greatly appreciate your consideration and help on yet another

health care issue Many thanks.
Sincerely.

Harlan R Knudson

ProsidcniyCEO

119 Siwaho Sixil 1«11 «Jum w. AK 99801 «(907) 586 1790. V\\ (907) 463-3573



ALASKA STATE

H ospital & Nursing Home

ASSOCIATION

May 2, 1995
Senalor Robin Taylor, Chair
Judiciary Committee
Alaska State Senate Re: HB 306, Lien Law
Juneau AK 99801 Reduce Hospital Bad Debt

Dear Senator Taylor & Members of Judiciary Committee:

Community hospitals would like to respectfully request your help
am support in enacting CSHB 306 this session. CSHB 306 brings up to
date Alaska's outdated lien laws governing hospitals and physicians.

CSHB 306 as passed by the House increases the time period for filing
a lien from 15 days to 90 days; provides for filing liens with a recorder
rather than within each court district or borough and allows a general

rather than itemized description of services.

Reason for our suppor’ is to help community hospitals do a better
jobof collecting bad debt. Bad is when individuals who have the financial
resources, either from insurance settlements and/or personal assets, but
who do not pay their medical bills.

Health facility bad debt in Alaska increased from $17.2 million in
1989 to $21.6 million in 1993.If not collected, the bad debt is eventually
shifted to those who do pay their bills.

This is a small but very important step to reduce health care costs.

Sincerely,

Harlan R. Knudson
President/CEO

cc. Representative Toohey

H>Siw wo Sivn i «11Jim \u, AK >>801 « <J07>586-1790 » Vw i‘H>7) 163*3373



Sectional Summary of CSIIB 306 (dUD)

Section 1. Adds physicians to an existing provision of law creating a
lien against any sum awarded to an injured person by Judgment or
settlement. The lien Is equal to the reasonable value of the services
provided by the physician.

Section 2. Provides that the physician's lien does not apply to services
provided after settlement with the person who caused the injury,
unless the settlement is made with!" 20 days from the date of Injury.

Section 3. Requires that notice of the lien be filed with the recorder's
office, in order to perfect the lien. Requires that notice be filed not
later than 90 days after injury, discharge from the hospital, or
provision of the physician's services. Requires the notice contain a
general description of the services rendered.

Section 4. Adds physician services to the statutory notice form
established under AS 34.35.465 - 34.35.480.

Section 5. Adds physicians as a profession that receives the
protection of AS 34.35.475. This provision makes a person or insurer
liable for payments made to an injured person, when the person or
insurer has received notice of a physician's lien, or the lien is
recorded, the payment Is made after notice of the lien is given, and
the lien Is unsatisfied. Deletes a requirement that a certified copy of
the lien be provided.

Section 6. Adds a definition of "physician™.

Section 7. Repeals AS 34.35.470.

sh< iiuvm. WU.Y_MS
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ASCHENBRENNER LAW OFFICES, INC.

313 Sc/entli Avcauo © P.O. Ho* 73998 « Folfbankx, At.ixkn 99707
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FAX COVER SHEET
January 15, 1996

HONORABLE ROBIN TAYLOR
907 465 3922
PETER J. ASCHENBRENNER

A TOTAL OF J_ PAGES ARE BEING TRANSMITTED, INCLUDING THIS FAX COVER
SHEET. If.ill pages are not received please contact me at 456*3910.

COMMENTS: Enclosed please find die results of my research into Deficiencies in Alaska’s
hospital and nurses’ lien laws\CSHB 306. Feel free to contact me with any questions and/or
comments.

SUPPORTING DOCUMENTS
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ASCHENBRENNER LAW OFFICES, INC

313 Seventh Avenue ¢ P.O. Box 73998 « Fairbanks, Al.ukn 99707
Phone (907) 456-3910 © Fax 456-8064

January 15, 1996

Hon. Robin Taylor
State Capitol

Room 104

Juneau, AK 99801-1182

Re: Deficiencies in Alaska’s hospital and nurses’ lien law/CSHB 306

Dear Senator Taylor:

Since we last spoke, | have been looking more closely at Alaska’s hospital and nurses*
lien law to see whether the existing law provides adequate protection for attorneys in handling
and settling the typical personal Injury ease.

I have come to the conclusion that AS 34.35.450-480 already provides the protections
that will address your concerns. Specifically, AS 34.35.475 (3) provides that attorney’s fees and
costs incurred in negotiating a personal injury ease come off the "top*of the settlement proceeds
and that lienors may not bargain to impasse to obtain 100% of their lien claims.

1.  The ques, nosed Is whether the House Bill should be amended to address a
small class of cases in which here is not a sufficient recovery for the patient/plaintiff (the
"injured party” under AS 34.35.455 - 480) and the attorney handling the matter for the patient
who has expended time and money in recovering settlement proceeds, to pay off health care

providers’ liens. . e

2. AS 34.35.475 provides that a person and/or insurer is personally liable to the
" lienor for 180 days after a settlement in which the lienor didn't participate, unless the tortfcasdT
and/or insurer pays the full amount licncd or "so much of the value of the services as can be
satisfied out of a judgment, settlement, or compromise, after paying the attorney fees, costs and

‘expenses incurred in connection with it.’

3. fhis means that the lawyer can deduct his costs and EXPENSES pursuant to a written
contingent fee agreement "after" which deduction Lite lawyer then pays the "value of services
.. claimed in the lien".

(In general, attorney contingent fee agreements must he in writing, Alaska Bar Rule 35
(c) and lawyers mus. have the written direction of the client to pay third party claims from trust
accounts other than statutory liens. Ethics Opinion 92-3.)
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4. The lien release provisions of AS 34.35.475 are important because they strike a
balance among the competing interests of the four parties involved: tortfeasor/insured,
plaintiff/patient, attorney and lienor.

Here arc some concrete examples:

Case No. 1

Settlement: $100,000; attorney’s fees: 35%; unpaid costs $5,000; lien $15,000. Lawyer
first takes 35% of $100,000 = $35,000 as his fee and then deducts and pays himself $5,000
from the client share for unpaid cost reimbursements. Then he remits S15,000 of the remaining

$60,000 to the lienor.
Case No. 2

Settlement: $20,000; attorney’s fees: 35%; unpaid costs $5,000; lien $10,000. Lawyer
first takes 35% of $20,000 = $7,000 and then deducts S5.000 from die remaining $13,000 -
$8,000. Although $8,000 is less than $10,000 licncd, AS 34.35.475 (3) explicitly permits the
lintfcasor/insured to satisfy the liability created by AS 34.35.475.

5. The way the settlement will work in practice is that the tortfeasor/insured funding
the settlement will want die lienor to participate in the settlement and, more importantly, be paid
directly from the attorney’s trust account so that the tortfeasor docs not have to satisfy the
personal liability of AS 34.35.475 from other (i.e. non-sctdcment) funds. This avoids having
to pay a portion of the settlement twice.

6. This also means that the lienor cannot block a settlement by refusing to
pai ‘cipaic; the injured person can buy a release of die lien by paying all of the remaining
proceeds after the attorney’s fees and costs arc paid, even if this is less than the amounts licncd.

7. As a practical matter this sail leaves room for negotiating between die parties: the
plaintiff may not be <*ager to settle a ease in which lie receives no recovery and without the
plaintiffs cooperation there would be no settlement in the first place. On the other hand, the
tortfeasor/insurer will want to see that the lienor’s cooperation is obtained, since it has personal
lability uo to the net settlement value to the plaintiff, meaning that it would have to pay that
amount twice if die lienor didn’t participate in die settlement. Cf. State Farm Ins. Co. v.
American Mfrs. Mm. Ins. Co., 843 1\2d 1210 (Alaska 1992)[plaintiff and tortfeasor/insurer
should have negotiated with lienor to avoid interpleader], discussed below at $15.

L» dose eases, AS 34.35.475 makes the sctdcment a forum in which the parties can be
expected to resoivc their economic diffctenccs through negotiations. No patty has cverydung
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to gain and nothing to lose by bargaining to impasse.

8. As a footnote to the above discussion: AS 34.35.455 states in its la<t sentence:
"A lien is not allowed for necessary attorney fees, costs and expenses incurred by the injured
person in securing a settlement, compromise, or judgment." This appears to modify the first
sentence of that code provision which renders liens ineffective to secure services rendered after
a settlement, unless the settlement "is made within 20 days from the date of the injury."

In that very narrow circumstance -- the “quickie" settlement — | believe the attorney
forfeits the "off the top" priority afforded under AS 34.35.475 (3).

However, | didn't read it this way the first time through and | have taken three weeks
to come *o this conclusion. If the last sentence of AS 34.35.455 has broader application -
beyond quick settlements of personal injury claims -- then AS 34.35.455 conflicts with AS
34.35.475, since, standing alone that one SENEENCE of §455 may seem to say that an attorney
representing the patient (die "injured person”) may never charge the provider any costs and fees
for recovering sums sufficient to satisfy die lien and deduct these charges from the amount
payable to the health care provider.

9. Laying this doubt to one side, then the answer to your question is that there is
already an accommodation between the competing interests of the four parties involved.

10.  How good a balance is it, assuming CSHB 306 is enacted so Uiat there arc more
statutory lien filings?

The lawyers should always be happy, unless they have settled a ease within 20 days after
injury; obviously this doesn't happen very often, if ever.

The tortfeasors/insurers should be pleased because it is easy to check central recording
and identify the lien claimants before sctding a ease. Statutory claimants can come "to the table”
and negotiate on their own behalf in close eases; they can't block a settlement, however, even

if the funds arc insufficient.

Providers will be pleased with the improvements in lien filings. As to priorities they
dont lose *i.iything in CSHB 306; they don't gain anything either. In the average case they get
paid in full.In the close ease they are going to have to take substantial cuts in their liens to

allow the ease: to settle.

Plaintiffs probably have the most to lose by passage of CSHB 306 because they will give
up the windfall often associated with settling their personal injury eases without paying their
medical bills. Plaintiffs now have the choice of using the personal injury settlement to nay their
medical bills by directing tho lawyer in writing to that effect. On the other hand, if they want
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to pocket the money, they can do so, and Ethics Opinion 92-3 directs the lawyer to pay the
client, even over the objections of a legitimate, undisputed third party creditor without a
"perfected statutory Lien against sctdcmcent ptocceds.” (at p. 237)

11.  Since AS 34.35.450 (a) states that, for example, "a hospital ... has a lien upon
any sum ... obtained by a settlement or compromise to the extent of the amount due the
hospital”, there should be no doubt that this creates a statutory lien in favor of the hospital
sufficient to trigger the lawyer’s duty to honor the lien under the cited Ethics Opinion.

12. While the operation of AS 34.35.450 - 480 can seem harsh in some eases to the
plaintiff, the Alaska Supreme Court has already ruled that here is no constitutional barrier to the
Legislature providing for a zero net recovery to personal injury plaintiffs. McCarter v. Alaska
Nat. Ins. Co., 883 P.2d 986 (Alaska 1994) observed that: 'Though there may be cases in which
the recovery is less than the payments, McCaT .r cites no authority for the proposition that it is
of constitutional significance for one’s liabilities to consume the proceeds of a particular

third-party recovery." (at 990).

The court had previously observed in Forest v. Safeway Stores, Inc., 830 P.2d 778, 781
(Alaska 1992), in the course of interpreting AS 23.30.015 (a) that:

The clear purpose of [AS 23.30.015(a)] is to allow employees to seek damages from
third-party tortfeasors wiihout jeopardizing their compensation while, at the same time,
allowing employers to share in damage awards up to the limit of their exposure under

the workers’ compensation law.
AS 23.30.015(a) provides:

If on account of disability or death for which compensation is payable under this chapter
the person entitled to the compensation believes that a third person other than the
employer or a fellow employee is liable for damages, the person need not elect whether
to receive compensation or to recover damages from the third person.

Turning from the worker’s comp context, to uninsuied motorist litigation, the Ninth
Circuit’s assessment of Alaska statutory and decisions law is that Alaska would enforce "consent
to settle” clauses in UM covciagc, based at least in part on the jnsurer’s sulrogated right of
recovery to the insurer. State Farm Mut. Auto. Ins. Co. V. Kolb, F.2d (9th Cir. 1989).
With a financial stake in the settlement, the court concluded, the UM insurer should have been
called on to participate in settlement negotiations.

13.  The current law —with or without the amendment of CSHB 306 —will put the
health care providers on a different footing when compared to the worker’s comp providers in
Cooper v. Argonaut Ins. Companies, 556 P.2d 525 (Alaska 1976). This case confirmed that the
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percentage deduction which the plaintiff's attorney can take from tho worker’s comp settlement
Is measured by the contingent fee agreement between the plaintiff and the lawyer,

AS 23.30.015 (g) provides:

If the employee or die employee’s representative recovers damages from the third
person, the employee or representative shall promptly pay to the employer the
total amounts paid by the employer under (e)(1)(A), (D), and (C) of this section,
insofar as the recovery is sufficient after deducting all litigation costs and
expenses. Any excess recovery by the employee or representative shall be
credited against any amount payable by the employer thereafter.

Take these figures: Settlement: $100,000; attorney’s fees: 35%; unpaid costs $5,000;
comp lien $15,000; plaintiffs attorney working on a 40% contingent fee. A net subrogated
recovery to the carrier of S15.000 - $6,000 (to the attorney) = $9,000. Costs arc also deducted,;
in general they axe prorated as to tire rccovcrying panics: here the client obtains S50K/565K of
the gross recovery and the carrier gets S15K/S65K; thercfure, they bca* their proportionate share

of the costs.

Anecdotally, | cab report that in many eases, plaintiffsattorneys negotiate with die comp
carriers for waivers or reductions of liens before or during the personal injury lidgation. At
times, these negotiations fail and the Cooper rule is applied to the letter. Finally, there arc cases
in which dicrc is an inadequate recovery and, under McCartc,, the plaintiffs diird party
litigation efforts yield litUe or no net recovery to him.

14. Under Cooper the comp carrier always pays to participate in the settlement, no
matter how much money is in the pot; under existing and proposed versions of AS 34.35.45r -
480 there will be many, if not most, eases in which health care providers will pay nothi® to
participate in die sctdcmcent.

In other cases, die hcaldi care provider and die plaintiff will be scrapping over die last
dollar.

15.  Some general insight into handling of liens by the plaintiffs a tomey. In Staie
Farm Ins. Co. v. American Mfrs. Mut. Iris. Co., 843 P.2d 1210 (Alaska 1992) plaintiff offered
to settle a ease for $45,000 knowing that AMMIC had a subrogated claim for $10,000. State
Farm, insuring the tortfeasor, accepted the offer for a full release of all claims; State Farm’s
position that it was entidcd to interplead $10,000 of the settlement proceeds into court was
ultimately upheld. The Supreme Court footnoted its acceptance of the trial judge’s implicit
finding that the plaintiff had not litigated in good faith. On the other hand: "State Farm did not
bring AMMIC into die settlement negotiations, even though it knew the Wi jghts had no authority
to sctdc AMMIC’s claim. State Farm should not have been surprised to discover dial its

P.5
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settlement with the Wrights Tailed to resolve all issues in the case.” (at 1214).

In general, p;ixtics with liens on settlement proceeds should be brought to the negotiating
table; correcting deficiencies in AS 34.35.455-480 will not make the job of plaintiff’s attorneys
in handling these situations any more difficult.

16.  1have referred to AS 34.35.475 as negating the right of the statutory lienor to
bargain to impasse. There is no absolute right in the hospital lienor to approve or rejc*t a
settlement under existing law. This should be compared with AS 23.30.015 (h) which make'l
the carrier’s obligation for comp benefits contingent on the employer’s approval: the employe
is liable for benefi's "onlyif He compromise ismadewith theemployer’swrittenapproval
From State Furtn v. Kolb, supra, we knowthat UM"consent to settle"insurance policy

provisions will be enforced in Alaska.

17.  Both 8475 (a) and (b) refer to "person” and "insurer" being subject to personal
liability. Either the plaintiffs attorney or the plaintiff himself may be considered a "person” who
"docs not pay" the lien. As a practical matter it is counsel who will control access to the trust
account through his fee agreement, subject to the Rules of Professional Conduct, tho Bar Rules
and case law governing trust account transactions as noted above. However, in a broader sense,
it is the plaintiff himself who makes a settlement or accepts a settlement offer which has terms
for the satisfaction of statutory liens (or lacks such terms).

As to the attorney’s liability for failure to honor a levy on his trust account, see Willners
Fuel Distributors, Inc. v. Noreen, 882 P.2d 399 (Alaska 1994) [levying creditor claimed attorney
violated AS 09.40.040 by disbursing settlement proceeds after levy; summary judgment for
attorney reversed; court held there were "genuine issues of material fact as to when [attorney]
authorized the issuance of the 580,000 cashier’s check."]

18. In summary, then, CSHB 306 docs not change existing law which provides a
mechanism by which the tortfeasor and his insurance carrier, the plaintiff, his attorney, and the
health rare provider can negotiate fairly arid in good faith in the minor'/ of eases in which
plaintiffs’ recoveries are not adequate to cover all of the expenses.

19.  One can think of ways in which liens could be abused, but there is a practical
aspect that keeps the floodgates of abuse from opening wide. Physicians and hospitals will not
be filing liens in every traumatic injury ease: approximately S40 will be required for filing a lien
and recording the satisfaction. The administrative costs of preparing, filing and monitoring lien
filing will mean that most smaller cases will not have lien filings.

20.  Health care providers can be expected to, in the difficult cases in which there is
not enough money to go around, negotiate in good faith and not to impasse because their costs
of debt collection arc not inconsiderable, with commission rates anywhere from 25ft to 40% and
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with hourly attorney’s fees for attorney debt collectors.

21. Most importantly, the mechanism provided for in Uie code allows for a body of
experience to develop. It may be that one side or the other in this very complex equation suffers
a disproportionate burden. At this time there is no real experience for the Legislature to

consider because hospital liens have rarely been used.

I hope | have provided some background fo: you on this question. If you should have
any further questions, please do not hesitate to call.

Sincerely yours, . .
ASCHENBRENNER LAW OFFICES, INC.

PeterJ. Aschenbrenner

PJA:taf
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[f\lo(r)T&‘%HE(élheﬁ%given that Provwﬁch%aJH:?ngﬁﬂi?J nggﬁ@.q}-wii"" 5rvilce’ "’unknown]l?‘l'lQiE

unknown in clie state and th§ Providence Hospital .(Claimant
hereby claims a lien up;n any money due or owing or any claiul for compensation, damage™*
unknown alleged to Peve

contribution, settlement or judgment from.
caused the injuries and any other person liable for the injury or obligated to compensate the

in tired person on account ol the injury. The hospitalisation was rcndcrct to t ic injuret

person between the. ?JE<.day of and that 15 days
that time: that the claimants demands for care and service is in the sum of $. —- [ ] a,K
that no part of the demands has heen paid, except S— Il \Ai tuu~that tlicrr ISno.s <t-e

and owing and remammg vinp.ud thereof, after deductinq_all credit, and of .
SILTisil-88  n wheh amount lien is hereby claimed. "€" attached copies.

United States ol Amend
State of Alaska VS.

it Jueia L I rict

Pat tent Ace!
| Donna I |.0rcns.cn heing fiwsh duly swp g oil oath IThat I am.

Hep. named in the foregoing claim of lien: that |haV6 read the same am now

the contents thereof and believe the same to lu* tiuv

(IcC

Subscribed and sworn to before me tlus__9 day of xTi-LL

* 5. »w N 27—
Notary Public tor Alaska
tty Cnn--tr.'.Inn -*plr<”- June Gn . JOBA



