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rule "An Aci revising Rule 16. AK Rules of
Crimin.il Procedure, relating to discovery

Sponsor Rcpresentatisc Parnell

Requestor

EXPENDITURES/REVENUES: (THOUSANDS OF DOLLARS)

OPERATING FY 97 FY 98
Personal Services 00 00
Travel 00 00
Contractual 00 00
Supplies 00 00
Equipment 00 00
Land & Structures 00 00
Grants, Claims 00 00
Miscellaneous 00 00
TOTAL OPERATING 00 00
CAPITAL 00 (0[0] |
REVENUE 00 00
FUNDING; (THOUSANOS OF OOLLARS)

General Fund 00 00
Federal Fund 00 00
Other 00 00
TOTAL 00 00
POSITIONS:

Full-Time 0 0
Part-Time

Terrscraiy

ANALYSIS (ATTACH A SEPARATE PAGE IFNECESSARY)
see attached aruJssit
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Sill Version: cshb 25(ftn)

FISCAL NOTE

STATE OF ALASKA
1996 LEGISLATIVE ESSION

(H) Pubiisn Date: 1/26/96

R_GViSiOH Dato: 1/23/196 Dept AHcctod: Department ot taw
Title: *...lovibing Alaska Rul- of Criminal Procedure 16, [bRU: _ Criminal Division
relating to discovery end inspection in criminal proceedings...* Component. Criminal Division
Sponsor: Representative P.vnoM
Requester: Representative Parnell _COMPONENT SERIAL NO. 2085
Expenditurcs/Revenuos (Thousands of Dollars)

OPEPATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
contractual
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 00 0.0 0.0 0.0 0.0 0.0

| CAPfTAL EXPENDITURES'

[change in revenuesT

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 G Match

1004 G

1005 GF/Progrram Receipts

1006 GF/MH

b
OTAL 0.0 0.0 0.0 0.0 0.0 00

Eitknata of any currant yaer IFY961 cost: » 0.0

POSITIONS

FULLTIME 00 00 00 0.0 00 co
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill imposos a duty on both tho prosecution and tho defense for making full and fair disclosure of
information in criminal cases. This version of the bill differs from provious vorsions in that it is loss burdensome
on tho defense. As we advised m our original fiscal analysis, of 1/23/95, the department beliovcs that tho bill
will rosult in fairer verdicts and. in some cases, may avoid trials when the prosecution is givon early notice of a
viable dofonso. Consequently, tho bill v/ill not have a fiscal impact.

Pictured by: Rhone: _ 465 3672

Division. Administrative Service - W Date: 1/23/96
7 r*n *r : «

Approved by Com mitsinner Rrucr M Botetho, Attpjney [General Oate 1/23/96

Agency

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
tht fuilN** d'ttnbubon inlyrm«t>on. cad is* Ctvamoi'i 10 * fic *

IX.V 10/941 ees.noi./dm COMMITTEE COPY '



FISCAL NOTE vo

STATE OF ALASKA Sill Version: cshb J5(FIN)

1996 LEGISLATIVE SESSION (H) Publisn Date: 1/26/9h

Revision Date 1/22/96 Dept Affected Administration

Title: *An Act revising Alaska Rule of.Criminal Procedure.16. BRU: Public Defender Agency
relating to discovery and inspection in criminal proceedings.. Component Public Defender Aaencv
Sponsor. Rep Parnell
Requestor: fHI Fin

COMPONENT SERIAL NO. 1631

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FYO00 FY 01 FY 02

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIED
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 00 00 00 00 00 00
j CAPITAL EXPENDITURES o T H/Z 17 '
| CHANGE INREVENUES ( )~~T m TTT 3TT H U

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

OTHER

total 00 oe 00 00 CP . __ PH-

Estimate of any current year (FY 96) cost: S -O

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page ifnecessary )
There i>no fiscal impact to the Public Defender Agency

Picparcdby John Satemi. P'rccto* Phone 264-4400

Drvipon Pubbc Defender Aoencv_ Date
Approved by Commissioner Man Bovot Z
Agency ,PcMflgtt.nl CIAftBISattIL'ail Oate

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNGRSLEGISLATIVE OFFICE
For further d'stnbuten information, call the Governor's Legislative Office
Rev 12/95

re CVOJS
COMMITTEE COPY

Page J of J___



FISCAL NOTE *0. 5
dill Version: CsHB 25(F|N)

STATE OF ALASKA
(H) Publish Dele:  1/26/9(>

1996 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Administration.

Title: "An Act reyisina Alaska Rule of Criminal Procedure. ! BRU: Office Qf Public AdYOMKL
rotating to discovery and inspection In cnmina! proceedings. Component: Office of Public Advocacy
Sponsor: Rod. Parnell
Requestor (H) Fin

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands ot Oollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FYOO Fy 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

Fy 02

00 0.0 00 0.0 00 00

[ CAPITAL EXPENDITURES 0 0 j 0J ol 0 |1 0

| CHANGE IN REVENUES ( 1 .1 9.1 JEJ. mu T H 1 3

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GFfProgram Receipts

1037 GF/Menlal Health

OTHER

TOTAL . ee 0.9

Estimate of any current year (FY 96) cost: $ -0-

9.9. . . 99 0.0

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
There is no fiscal impact to the Office of ihiblic Advocacy.

Prepared by Brant McGee. Pub"C Advocate Phone 274-1664

Division Office of Pulc Advocacy D ate

Approved by Commissioner IVart; Bover

Agency Department pf Adm»nMfltiOn. Date

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLAIIVE OFFICE

For further distribution information, call the Governor's Legtslatrve Office
Rev 12/95 Page J otJ_

ICW S0
W COMMITTEE COPY



SENATE COMMITTEE REPORT

First Committee of Referral

DATE: 2/15/96 FURTHER:

DATE TURNED INTO OFFICE: $(p

The Judiciary Committee considered CS FOR HOUSE BILL NO. 25(FIN)

Revising Rule 16, Alaska Rules of Criminal Procedure, relating to discovery and inspection in

criminal proceedings.

and recommends: Senate Hill:
[ lsame title
] be replaced with CS [ j new title
Rouse Bill:

P"fsamc title

] adoptprevious CS__
( ltechnical title
] attached amcndmecnt(s) ( Jnew: SCR*__
] adopt Letter of Intent by _ .Committee
J further referral to the__ Committee
SIGNINGDQ PASS A DP OTHER RECOMMENDATIONS NR  DNP AM
. % /, h a
CIAIfti  IS/V sra CHAIR:
M ISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):*
Department Date  Zero Fiscal Date Zero Fiscal
he'd,1e V ..V ‘11§ f I
n2kt
PjLIt Di AA U

( JAPPROPRIATION eeno fiscal note *include fiscal notes accompan) Ing Governor 3 bill



» lldmEXac legislature

Tt T«HI »\FM t - ITI 1
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SEAN R. PARNELL tt UM UM
. TVTF* »riTvit
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HOUSE OE REPRESENTATIVES

SPONSOR STATEMENT
House Hill 25

"An ael revising Rule 16. Alaska Rules of Criminal Procedure, relating to
discovery and inspection in criminal proceedings.”

1113 25 <changes Alaska Rules of Criminal Procedure to allow for reciprocal
discovery between the prosecution and the defense, a system wused in many

other jurisdictions.

The Alaska Supreme Court's Scott v. State decision (No. 1968), handed down 20
years ago. created the most extreme discovery system in all 50 states and the
only system that denied virtually all discovery to protect a persons
constitutional right against "self-incrimination." This wuse of Section 9 (Alaska
Constitution's "self-incrimination” clause modeled almost word for word after
Article VvV of the US Constitution) to prevent discovery of non-defendant
statements is completely out of step with federal and other state judicial

practice.

The SCOtt decision was a "snapshot” in time that permanently froze the
judicial beliefs of the 70 into Alaska law, Unfortunately this was at a time of
extremes and not hefore or since has any court come remotely close to this
type of opinion on "self-incrimination” and discovery. Given that the federal
courts have only held “self-incrimination” to protect defendant statements
and not expert or alibi witness names and addresses, and given that Alaska
modeled its language after the federal "self-incrimination"” clause, it is not
unreasonable to interpret similarly for Alaska’s discovery laws.

The "self-incrimination" <clause was designed to protect defendants from
coerced confessions by unscrupulous ©prosecutorial powers. Reciprocal
discovery docs not coerce a defendant’s statement, but simply requires that if
either the prosecution or defense is likely to use particular information in their
case, apart from defendants statements, that they disclose it beforehand to



encourage timely and fair justice. This accelerated discovery notion has been
articulated in many courts where some form of reciprocal discovery is used.

In practice, Alaska's current Rule 16 does not require the defense to divulge
virtually any information to the prosecution, but allows for one-sided
discovery by the defense, a most inequitable resu't. Alaska's rule enables
defense attorneys to ambush the prosecution mid-trial with previously
undisclosed evidence, which <causes costly continuances of trials while the
prosecution tries desperately to prepare for this new- evidence. These delays
can result in a failed case, not because of the innocence of the accused, but
because the prosecution lacked the time to adequately prepare for this new

evidence.

The Alaska Supreme Court recently adopted a new rule 16 (effective 7/95).
which would establish partial reciprocal discovery for alibi defense and expert
witnesses, saying that if you are likely to wuse this evidence than you should
disclose it before trial in the interest of fair and speedy justice. However,
discovery issues protected at the heart of Alaska Supreme Court's SCO0tt decision
did not change, and could not be changed by a simple court rule change. If
the Alaska Supreme court wanted to overturn the Scott decision they would
need a court case in which SCOtt was violated. This will never happen unless
the court rules are changed by lawto allow for complete reciprocal discovery.
Since the Alaska Supreme Court has adopted reciprocal discovery, where it did
not violate SCOtt, it seems appropriate to allow the courts the opportunity to
complete the reciprocal discovery package.

HB 25 is motivated by the philosophy that justice is better served when both
sides have full and free discovery in a timely and cost effective manner. 1
respectfully request your support.



CSHB 25 (JUD): Who Provides What

Prosecution Obligation
Criminal Rule 16(bl

11) List of all known witnesses,
plus written or recorded
statements

(2) Statements by defendant
12) Statements by co-defendant

|{4) Documents, photos or other
objects likely to be used as

evidence

15) Rap sheets for defendant and
any victims or witnesses likely to

testify for state

(6) Information about line-ups or
other identification procedures

(7) Any evidence tending to
negate guilt or reduce the
defendant's punishment

(8) Information provided by an
informant or by electronic
surveillance

(9) Agreements with witnesses or
inducements to witnesses

(10) Information about searches
and acquisition of statements

111) Character evidence the .
prosecution is likely to uso agamst

tho defendant

112) Reports prepared by any
eXpert consulted, and tho opinions
of experts likely to bo usod at trial

113) Any other relevant and
admissiblo evidence as ordered by
tho court

When

Immediately

Immediately
Immediately

Immediately

Immediately

Immediately

Immediately

Immediately

Upon agreement
or court order

Upon agreement
or court order

Upon agreement
or court order

45 days bofore
trial

Upon court
order

HQ 25 also creates a new procoduro to
allow defendants to obtain confidential
information that is nOt m the pOSSESSiOﬂ Ot
tho proseCUtlon, and sots standards for

* H *

Defense Obligation
Criminal Rule 16 (cl

11) List of witnesses likely to be
used at trial, plus written or

recorded statements

(21 Documents, photos or other
objects likely to be used as
evidence

(4) Agreements with wi.nesses
or inducements to witnesses

(3) Character evidence the
defense is likoly to uso agamst
victims and witnesses

(G) Exports likely to bo used ot
trio), and thoir opinions

(9) Any othor rolovant and
admissiblo evidence as ordorod

by tho court

(5) Notico of nlibi, duress,
entrapment or othor statutory
defenses

(7) Notico of mental ditooco or
defect

(8) Physical ovidonco hold by
dofonso counsel

When

10 days after
state provides
items 1 thru 8

10 days after
state provides
items 1 thru 8

Upon agreement
or court order

Upon agreement
or court order

30 days before
trial

Upon court order

30 days bofcro
felony trial;

10 days bofore
misd trial

As required by
AS 12,47

Immediately

Shaded areas show tho information now required to he
disclosed by tho dofenso undor present Crim.nal Rule 16.



CSHB 25 (JUD): Derivation

Prosecution Obligation
Criminal Rule 16(b)

(1) List of all known witnesses,
plus written or recorded
statements

(2) Statements by dofendaru
(3) Statements by co-defendant

141 Documents, photos or other
objects likely to be used as
evidence

(5) Rap sheets for defendant and
any victims or witnesses likely to
testify lor state

(6) Information about line-ups or
other identification procedures

(7) Any evidence tending to
negate guilt or reduce the
defendant’s punishment

(8) Information provided by an
informant or by electronic
surveillance

19) Agreemr  with witnesses
or mduceme.... to witnesses

(10) Information about searches
and acquisition of statements

111) Character ovidence tho
prosecution is likely to use
against the defendant

(12) Reports prepared by any
expert consulted, and the
opinions of oxpcrts likely to bo
used at trial

(13) Any other relevant and
admissible ovidence as ordered
by tho court

Derivation

Rule

16(b)( D(A)

ABA 11-2.1 (0)(ii)

Rule
rii)

161b)|1)(A)(ii-

ABA 11.2.1Ja)li)

Rule
ABA

Rule
ABA

ABA

Rule

16(b)(1)1A)]iv]
11-2.1 (@)(V)

16(b)! HIAI(v)
11-2.1 (ahvr)

11-2.1 (al(vi)

16(b)(3)

ABA 11-2.1(a)|viiil

Rule
ABA

Rule
ABA

Rule

ABA 11-2.1(a)li)/(d)

ABA

Rulo
ABA

Rulo

16(b)(2)
11-2.1(c)

16(b) (6)iii)
11-2.1 (a)liii)

161b)(6)(iiliii)

11-2.Kb)

16(b)(1)(G)
11-2.1(a)liv)

161bl(7)

Defense Obligation

Criminal Rule 16 Icl

(D List of witnesses likely to be
used at trial, plus written or
recorded statements

12) Documents, photos or other
objects likely to be used as
evidence

(4) Agreements with witnesses
or inducements to witnesses

(3) Character evidence tho
defenso is likely to uso against
victims and witnesses

(61 Exports likely to ba used at
tnol, and their opinions

(91 Any other relevant and
admissiblo evidence os ordered
by tho court

15) Notico of alibi, duress,
ontrapmonl or othor statutory
defenses

171 Notico of montal disease or
dcfoct

(8) Physical ovidonco hold by
defonso counsel

Derivation

ABA 11-2.2(al(i)

ABA 11-2.2(a)liii)

Same obligation as
for prosecution

ABA 11-2.2(b)

Rule 16(c)(4)
ABA 11-2.2(a)li)

Same obligation as
for prosecution

Rulo 16(c)(5)

Rulo 16(c)I5)
AS 12.47

Rulo 16(c)(6)



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
TAX (907) 465-2029 130 Seward Street, Suilo 409
Meil Stop 3101 Juneau. Alaska 99801-2105
MKMORANDU M February 11, 1996
SUBJECT: Sectional Summary of CSi IB 25(FIN) (Work Order No. 9LS0146NP)
TO: Representative Scan Parnell

Attn: Richard Vitale

FROM: Gerald P. Luckhaupt
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, please note that a sectional summary of a bill should not be
considered an authoritative interpretation of the bill - the bill itself is the best statement of

its contents.

Section 1ofthe hill amends Rule 16 of the Alaska Rules of Criminal Procedure, relating to
pretrial discovery in criminal cases. The bill maintains, revises, and adds burdens concerning
disclosure of information between the parties in a criminal case in an attempt to equalize

those burdens.

Section 2 of the hill provides that the provisions of the bill are not severable despite the

general severability clause provided in AS 01.10.030.

mSection 3 of the bill provides that the provisions of the bill are retroactive and applicable to
all criminal cases on or arising after the effective date.

Section 4 of the hill provides that the provisions of the bill supersede Rule 16, A.R.Cr.P..
and any intervening amendments.

Section Softhe hill provides an effective date.

OPIJmh
96-043.Imb



Victims for Justice

619 East Fifth Avenue, Anchorage, AK 99501
Phone: (907)278-0977 FAX: (907)258-0740

January 19, 1996

JAN 24 1996

Representative Sean R. Parnell
House of Representatives
State Capitol
Juneau, Alaska 99801-1182

Cfiiu Intervention

) Dear Representative Parnell,
Shot: ind Lonp Tcnn

Kmoticnal Support - .
I am writing a letter in support of HD 25. The theme of

Grief Educaton victims groups throughout the United States is "equal
justice for all even the victim ...". The inequitable
Victim Advocacy discovery laws that the State of Alaska passed years ago
does not provide the same equality for the prosecutors
Q:LSU':)US”WM as it does for the defense attorneys. These laws often

create reasons for more costly continuances and

Homicide Survivore definitely gives the defense more power in the criminal

Support Group justice system. It is much more difficult for the
prosecutors to establish a proof of guilt when the laws

Court Accompaniment are lopsided for the defense. The tragedy is this s

Couttw aich Program real life cases, criminals should not have the edge. It
is necessary to restore a BALANCE of justice. HB 25

Annual Victims Riglitv provides this balance for justice to be better served.

WeeV. Observance Thank you for taking the tine to present a bill that
better serves the criminal justice process and provides

Member - National justice for all even the victim.

Association of Victim

Advocacy

Sincerely,

Member ¢ National
Orgjmution Victim
Assistance

Janice Lienhart

Sen rnp uctinu of violent crimes nnd the fiimihet and friendt ofmurder iieiimi



Alaska Women's Resource Center
[11'W 'HI: Avira.r « Anchorage, Alaska seso1 « I'M') 276 0528 « Fan 1907) 278 se/1

JAN 25 1996

January 22, 1996 VIA FAX

Representative Sean Parnell
State Capitol, Room 515
Juneau, AK 99801-1182

Dear Representative Parnell:

lam writing on behalfofthe Alaska Women’s Resource Center to express our

suppon of Mouse Bill No. 25.

For all citizens of the State of Alaska to enjoy a healthy and safe community in
which to live, laws must be enforced in a thorough and timely manner. House Bill
No. 25 addresses the sharing of information and evidence for the purpose of
promoting a fair and expeditious disposition of the charges. This will not only
facilitate the trial process, but it will also assure victims and non-victims in the

community that perpetrators will be held accountable for their actions.

The Alaska Women's Resource Center favors 1louse Bill No. 25 as a means of
promoting fully informed and timely law enforcement for the protection of the
citizens of Alaska.

Sincerely,

Diane J. Heard

Executive Director
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«n*n” Ciss,

Comments on 11B25: Discovery

The Alaska Network on Domestic Violence and Sexual Assault (Network) is the
statewide coalition of community domestic violence and sexual assault
intervention programs for Alaska. Twenty-one full member .and five supporting
member programs provide shelter, advocacy, crisis intervention, and, information
and rc fcrral services to victims seeking assistance in ending the violence being
perpetrated against them. The Network works to promote institutional and

systemic change necessary to end violence against women.

The Network supports reciprocal discover)'. Having each side aware of all the
pertinent facts prior to trial will allow for more thorough preparation and less
lengthy trials. Reciprocal discovery' also allows victims of violent crimes to
know prior to the time they are required to testify what approach the defense will
be taking with them. They will be better able to respond to questioning and not

be taken by surprise. Trials should be about fact-finding, not about blind-siding.

The Network is however, concerned over a victim's right to confidentiality. In
1992, the legislature passed a law providing for privileged communication
between the victim of domestic violence or sexual assault, and a victim
counselor. Approximately ten states that have established privilege for domestic

violence and sexual assault victims have absolute privilege.

Alaska is one of several states that has established privilege with exceptions.
The exceptions primarily address suspected child abuse and child-in-necd*of-aid
cases; excited utterances; and, circumstances in which the victim may have

committed a crime

Only two states require an in-camera hearing upon defense submission of a
pretrial discovery motion. 11B25 adds Alaska to this list. We hope enough
safeguards surround the opportunity for in-camera review so that the privilege
remains viable and victims will continue to come forward to seek help in ending

the violence being perpetrated against them

Allatvxt

V\]rr’ms«(»l\/tn’f](\/\tsr\}\l\él\/h IR /tia GjaCde<lii

WCO.
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January 19,1996

Representative Scan Parnell
716 W. 4th
Anchorage. AK 99501-2133

Dear Representative Parnell:

We support the passage of House Bill No. 25. This bill addresses the sharing of
information and evidence for the purpose of promoting a fair and expeditious disposition
of the charges.

As an agency that works for and with victims of sexual assault, we must cmphasirc how
important it is to have a system that supports and protects victims as well as defendants.
The sharing of information would facilitate a more help reduce the risk of a "surprise
attack" where victims tnay feel like they are being revictimircd After an assault where a
victim was denied a voice ar.d made powerless. it is an important part of the healing
process for the victim to be able to be well informed.

We strongly support Representative Parnell's efforts to ensure that victims arc kept aware
and well informed so that the chance of being taken by surprise is greatly reduced or

eliminated
Thjnk you.

Sincerely.

Trisha Gentle
Executive Director
Standing Together Against Rape
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February 5, 1996

Representative Sean Parnell
Alaska State Legislature
State Capitol (MS 3100)
Juneau AK 99801-1182

Dear Representative Parnell,

On behalf of the Alaska Peace Officers
Association, I would like to thank you for
introducing House Bill 25 relating to the Rules of
Discovery. At a recent meeting of the APOA State
Board, we unanimously decided to support this
piece of legislation. We agree that Alaska's
Court Rules on discovery are out of step with the
rest of the country and they do not foster a level
playing field for the prosecution and the defense.

We encourage you to call on wus when there are
teleconference hearings, so that we may testify
about the need for this legislation. If you need
assistance as you shepherd this bill through the
legislative process, please call me at 451-5316,
or our business manager, Joseph Young at 277-0515.

Sincerely

Michael Corkill
State President
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January 31, 19%

Representative Sean R. Pamell
Alaska State Legislature

State Capitol (MS 3000)
Juneau, Alaska 99801-1182

Dear Representative Parnell,

We support your efforts on three llouse Dills that vou have introduced. Tnev are
House Bills 25,314, and 376.

House Bill 25 would allow reciprocal discovery between the prosecution and the
defense in criminal matters. Under current law the defense enjoys an unfair

advantage because they don't have to divulge information to the prosecution that
may be critical at trial. The public and the defendant both deserve a fair trial, and
your bill would help level the playing field.

House Bill 314 would strengthen our domestic violence laws by affording victims
more protection under the law when a Temporary Restraining Order is issued by a
court. We need the additional specificity contained in House Bill 314.

llouse Bill 326 would reverse what we think was a nustako on the part of the Bar
Association when they adopted a rule that allows for surreptitious taping without a
person's notice or consent. Victims should not be subjected to this type of taped
recording.

We thank you for introducing these bills. If we can be of any assistance, please
contact my office.

DuaneS. Udland
Deputy Chief
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February 2, 1996

Representative Scan Parnell
House of Representatives
State Capitol, Juneau, AK 99801-1182

Representative Parnell,
| support HB 25 and encourage tho legislature to enact this bill Into law.

Wo are all well aware of tho crowded court dockets and frequent dolays in
proceedings which ultimately thwart in interest of justice. It seems
reasonable and appropriate that similar, if not the same, rules apply to
both prosecution and defense.

It is my view that passage of HB25 will increase the timely resolution of
issues in criminal cases, rcduco the courts time, and allow prosecution
and defonso opportunity to satisfactorily carry out their respective
responsibilities.
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black letter American Da' Asso-
:for Criminal Justice concerning Dis-
were approved by the ADA's House of
August 1991

I Criminal Justice Standards Committee.
chaiKd by William H Jetjress Jr. of Washington,
t) C . and the Discovery Standards Task Force, chaired
be Justice Den F Overton of the Florida Supreme
Court, vill be reviewing the proposed commentary to
these Standards over the next year The commentary is
being prepared by Siki Kuckes of Miller. CatSide.
Larroca A Ltwin in Washington. D C and by Professor
Gerald Dennett of the University of Florida l.aw School
Upon completion these Standards and supporting Com-
mentary will be published in soft-cover by the ADA as
part of the Third Fdmon ADA Standards for Criminal

Justice
The Standards are copyrighted by the American Dor
Association crd are reprinted here by permission of the

ADA
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PART |. GENERAL PRINCIPLES
Slandaid 11*1.1 Objective* of pretrial procedure!
(a) Procedures prior to trial should, consistent llh

the constitutional right! of the defendant

(i) promote a fair and expeditious disposition of the

charges, whether by diversion, plea, or trial.

(it) provide the defendant with sufficient informa-

tion to make an informed pica:

(in) permit thorough preparation for trial and mini*

mire surprise at trial.

itv) reduce interruptions and complications during

trial and avoid unnecessary and repetitious trials by
identifying and resolving prior to trial any procedural.
colLaieral. or constitutional issues:

(v) mmirmrc the procedural and substantive inequi-

ties among similarly situated defendant;:

(*i) effect economies in time, money, judicial re
sources, and professional skills by mimmmng paper-
work. avoiding repetitious assertions of issues, and
reducing the numt*r of separate hearings: and

(vii) minimize the burden wupon victims and
witnesses
(b) These needs can be served by

(i) full and free exchange of appropriate discovery,

(u) simpler and mere efficient procedures, and
(in) procedural pretsures for expediting the process-
ing of cases

Standard 11*1.2. Applicability

These standards ihsuld te applied in all criminal
cases Discovery prc- edures may be more limned thar
those described in Mete standard* in case* involving
min.'* offenses, provided the procedures are sufficient to
perm.i the partv adequately to investigate and prepare
the cate

standard 11*1.3. peFinntsis of “staiemrni

(ai When used in these stjndardi a '*nttfn state

«.'t *ol a person shill include

66 CtL 2001
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(i) any statement in writing that is made, signed or
adopted by that person: and _

(1) the substance of a statement of any kind made
by that person that is embodied or summarized in any
writing or recording, whether or not specifically
signed or adopted by that person. The term is intended
to include statcmenls contained in police or investiga-
tive reports, but docs not include attorney work

roduct.

Fb) When used in these standards, an "oral state-
ment" of a person shall mean the substance of any
statement of any kind by that person, whether or not
reflected in any existing writing or recording.

PART Il. DISCOVERY OBLIGATIONS Oh
THE PROSECUTION AND DEFENSE

Standard 11-2.1. Prosecutorial disclosure

(a) The prosecution should, within a specified and
reasonable time prior to trial, disclose to the defense the
following information and material ar.d permit inspec-
tion. copying, testing and photographing of disclosed
documents or tangible objects'

(i) All wruten and all oral statements of the defend-
ant or of any codefendant mat Jte within the posses-
sion or control of the prosecution jr.d that relate to the
subject matter of the otlensc charged, and any docu-
ments relating to the acquisincn of such statements

(it) The names and addresser of all persons nown
to the prosecution to have information concer. .ng the
offense charged, together with all written statements
of any such p-erson that are withm the possession or
control of the prosecution and that relate to the
subject matter of the offense charged The prosecution
should also identify the persons it intends to call as
witnesses at trial.

(iii) The relationship, if any. between the prosecu-
tion and any witness it intend* to ca’l at trial, includ-
ing the nature and circumstances of :ny agreement,
understanding or representation between the prosecu-
tion and the witness that constitutes an inducement
for the cooperation or testimony of the witness

(iv) Any reports or written statements of experts
made in connection wi*h the case, including results of
physical or mental exammat’jns ar d of scientific tests,
experiments, or comparisons With respect to each
expert whom the prosecution intends to call as a
witness at trial, the prosecutor should also furnish to
the defense a urr cuiur.t vitae and a written descrip-
tion of the substance of the proposed testimony of the
expert, the expert’s opinion, and the underlying bans
of that opinion

(v) Any tangible objects, including books, papers,
dxuments. photographs, buildings, places, cr anv oth-
er objects, which pertain to the case or whicn were
obtained from or belong to the defendant The pros-
ecution should also identify which of these tangiolc
objects i: intends to offer as evidence at trial

(vi) Any record of prior criminal convctions. pend-
ing charges, or probationary status of the defendant or
of any codtfcrdant. and. insofar as known to the
prosecution any record of convictions, pend r.f
chaiges. or probationary status that may ce used or

56 CrL 2007 t* 1%V comf* %oy

impeachment of any witness to be called by cither

party at trial. _ _

~ (vu) Any material, documents or information relat-

ing to lineups, showups. and picture or voice identifi-

cations in relation to (he case. S

(viii)  Any material or information wiihin the pros-
ecutor's possession or control which tends to negate
the quilt of the defendant as to the offense charged or
which would tend to reduce the punishment of the
defendant.

(b) If (he prosecution intends to use character, reputa-
tion or other act evidence, the prosecution should notify
the defense of that intention and of the substance of the
evidence to be used.

(c) If the defendant's conversations or premises have
been subjected to electronic surveillance (including wire-
tapping) in connection with the investigation or prosecu-
tion of the case, the prosecution shouid inform the
defense of that fact

(d) If any tangible object which the prosecutor intends
to offer at trial was obtained through a search and
seizure, the prosecution should disclose to the defense
any information, documents or other material relating to
the acquisition of such objects

Standard 11-2.2. Defense disclosure

(a) The defense should, within a specified and reason-
able time prior to trial, disclose to the prosecution the
following information and material and permit inspec-
tion. copying, testing and photographing of disclosed
documents and tangible objects

(i)  The names and addresses of all witnesses (other
than the defendant) whom the defense intends to call
at trial, together with all written statements of any
such witness that are within the possession cr control
of the defense ar.d that relate to the subject matter of
the testimony of the witness Disclosure of the identity
ard statements of a person who will be called for the
sole purpose of impeaching a prosecution witness
should not be required until after the prosecution

‘ness has testified at trial.

(u) Any reports or written statements made in
connection with the case by experts whom the defense
intends to call at trial, including the results of physical
or mental examinations ard of scientific tests, experi-
ments. or comparisons that (h: defendant intends to
offer as evidence at trial. For each such expert wit-
ness, the defense should also furnish to the prosecution
a curriculum vtue and a written description of the
tubitar.ee of the proposed testimony of the expert, the
expert's opinion, and the underlying bas<s of that
opinion.

(m) Any tangible objects, mcludirg books, papers,
documents, photographs, buildings, places, or any oth-
er objects, which the defense intends to introduce as
evidence at trial
(b) If the defense intends to use character, reputation

or other act evidence not relating to the defendant, the
defense should notify the prosecution of that intention
and of the subtlancc of the evider.ee to be used

tc) If the defense intends to ?etv upon a defense of
alibi or insanity. the defense should notify the pirsecu-

*'ye o oty fTWPWATR S* 10'5'94
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tion of th.it ntcnt and of the names of the witnesses who
may be called in support of that defense.

Standard 11-2.3. The person of the defendant

d}a) After the initiation of judicial proceedings, the
e

endant should be required, upon the prosecution's
request, to appear within a time specified for the purpose
of permitting the prosecution to obtain_fingerprints,
Photographs, handwriting exemplars, or voice exemplars
rom the defendant, or for the purpose of having the
defendant appear, move, or sgeak for identification in a
lineup or try on clothing or other articles. Whenever the
Person_al appearance of the defendant is required for the
oregoing purposes, reasonable notice of the time and

place of such appearance should be given by the pros-

ecutinq attorney to e defendant and the defendant's
counsel.
(bl Upon motion by the Prosecution, with reasonable
notice to defendant and defendant's counsel, the court
should upon an appropriate showing order the defendant
to appear for the fcllowmce purposes _
8) to permit the taking of specimens of blood, urine,
saI_||va, breath, hair, nails, and m-.enal under the
nails:

(i) to permit the taking of samples of other materi-

als of the body: _ _
(i) to submit to a reasonable physical or medical
inspection of the hody, or

(Iv) to participate in ether rcasonaolc and appropri-

ate procedures

tc) The motion and order Furguant to paragraph (b)
above should specif;, the following information where
apPropnate the authorised procedure, the sc_oPe of th-
defendant’s participation, the name cr job title of tl
person who 1s to ccnduct the procedure, and the time,
duration, place, and other conditions under which the
procedure is to be conducted

(d) The court should issue the crder sought pursuant
to paragraph (b) above if it finds that

fi) the appearance of the defendant for the proce-

dure specified may be material to :he determination ot
the issues in the case, and

(it) the procedure is rcascnable and will be conduct-
ed in -a manner which dees not involve an unreason-

able intrusion of the body or ar. unreasonable afTront
to the dignity of the individual, and
(in) the request is reasonable
(e) Defense counsel may be present at any of the
foregoing procedures unless. *nh respect to a psychiatric
examination, it is otherwise crdered by the court

PART 111i. SPECIAL DISCOVERV PROCEDURES

Standard 11-3.1. Obtau.mg nonleslimonial information
from third partirs

a)  Upon motion by either party, if the court finds

( . . |
(hat there ‘is food cause to believe that the evidence
sought may be ma'enal to the determination of the

Issues m the case, the court shogld in advance o;' trial
ivsue compulsory process for the following purposes

()~ Toonmn dccumems ana other tangible objects

in the pestestion f tenons not parties to the cate

10-5-94

(ii) To allow the entry upon property owned or
controlled by persons not parties to the case. Such
process should be issued if the court finds that the
party requesting entry has met the standard that the
government would be required to meet to obtain ac-
cess to the property at issue

(il) To obtain from a third party fingerprints,
photographs, handwriting exemplars, or voice exem-
plars. or to compel a third party to appear, move or
speak for identification in a ||neuL),, to try on clothing
or other articles, to germn the ta m_P of specimens of
blood, urine, saliva, breath, hair, nails, or other mate-
rials of the body, to submit to a reasonable {J_hysmal or
medical inspection of the body, or to participate in
other reasonable and apFropnate procedures  Such
process should be issued if the court finds that;

(1) the procedure is reasonable ar.d will be con-
ducted in a manner which docs not involve an
unreasonable intrusion of the bod?]/ or an unreason-
able allront to the dignity of the individual the
individual, and

(2) the request is reasonable _

$b).The_ motion and the order should specify the
following information where appropriate: the authorued
procedure, the scpE: of participation of the third party,
the name or job title of the person who is to conduct the
procedure; and the time, duration, place and other condi-
tions under which the procedure is to be conducted.

(c) A person whesc Interests would be affected by the
compulsory process sought should have the right and a
reasonable OEportunltY_ to move to quash the process on
the ground that compliance would subject the Ioerson to
an undue burden, or would require the disclosure of
material that is privileged or othcrwuc p'otccted from
disclosure, or would otherwise be unreasonable

Standard 11-3.2 Preservation 0f evidcner and testing Of
evaluation by experts

~(a) If cither party intends to destroy or transfer out of
its possession any chjec's or information otherwise dis-
coverable under these standards, the party should give
notice to the other party sufficiently in advance to afford
that party an opportunity to object or take other appro-
priate Jt/ion _

(b) Upon motion, either party should be permitted to
conduct evaluations or tests of physical evidence in the
possession or control of the other party which is subject
to disclosure The motion should specify the nature of
the test or evaluation to be conducted, the names and
qualifications of the experts des_lginated to conduct evalu-
ations ot tests, and the material upon which such test
will be conducted The court may make such orders as
are necessary to make the material to be tested or
examined available to the designated expert

(i) The court should condition its order so as to
preserve the integrity of the material to be tetied or
evaluated o ,

(i) If the material it contraband material or a
controlled substance, the entity having custody of the
material n»v elect to have a representative pretent
dutvng the testing of the material

DL g*-v «U 56 CrL :C03



PART IV. TIMING AND MANNER

OF DISCLOSURE

Standard 11-4.1. Timely performance of disclosure

(.a{1 Each jurisdiction should develop time limits within
which discovery should be performed. The time limits
should be such that discovery is initiated as early as
practicable in the process The time limit for completion
of discovery should be sutTicienlly early in the process
that each party has sufficient lime to use the disclosed
information adequately to prepare for trial.

(b] The lime limjits adopted by each jurisdiction
should pr..»dc that, in the general discovery sequence,
disclosure should first be made by the prosecution to the
defense. The defense should then be regu[red to make its
correlative disclosure within a specified time after pros-
ecution disclosure has been made. o _
~tc) Each party should be under a continuing obliga-
tion to produce discoverable material to the other side
If. subsequent to compliance with these standards or
orders f)ursu_ant thereto, a party discovers additional
material or information which is subject to disclosure,
the ether farty should promptly be notified of the
existence of such additional material. Ir the additional
material or information is discovered ..uring or after
trial, the court should also be notified

standard 11-4.2. Manner of performing disclosure

Disclosure may be accomplished in any manner mutu-

ally aﬁreeable to the parties Absent agreement, the
party having the burden of production should.
(@) notify opposing counsel that material and informa-
tion. described in general terms, may be inspected,
obtained, tested, copied, or photographed during speci-
fied reasonable times; and _ _

(b) make available to opposing counsel at the time
specified such material and information and suitable
facilities or other arrangements for inspection, testing,
copying, and photographing of such material ar.d
information

Standard 11-4.3. Obligation to obtain discoverable
material

(a) The obligations of the prosecuting attorney and of
:he defense attorney under these standards ettend to
material and information in the possession or ccntrol of
members of the attorney's staffi and of any others who
either reqularly report to or. with reference to the
particular case, have reported to the attorney's office.

(b) The prosecutor should make reasonable efforts to
ensure that material and information relevant to the
defendant and the offense charged is P[owded by investi-
gative ?ersonnel to the prosecutor's office .

cR If the prosecution is aware that information which
would be discoverable if ir. the possession cf the prosecu-
tion is in the possession or control of a government
agency not reporting directly to the prosecution, the
prosecution should disclose the fact of the esittence of
such information to the defense o

(d> Upon a party’s request for. and designation of.
material or information which would be discoverable if
in the possession or ccntrol of the other parts and which

IS in the possession or control of others, the_Farty from
whom the material ir. requested should use diligent good
faith efforts to cause such material to be made avail ‘ le
to the opposing party. If the party's efforts are unsuc-
cessful and such material or others are subject to the
jurisdiction of the court, the court should issue suitable
subpoenas or orders to cause such material to be made
available to the party making the request. _
(c)  Upon a showing that items not covered in the

foregoing standards arc material to the preparation of
the case, the court may order disclosure of the specified
material or information

part v.depositions

Stand rd 11-5.1. Depositions to perpetuate testimony

#a) After an indictment or information upon which a
defendant is to be tried is filed, upon motion of the
defense or the prosecution, the court mjy order a deposi-
tion taken to perpetuate tne testimony of a prospective
material witness if the court finds that there is reason to
believe that the witness will be unable to be present and
to testify at trial because of serious tilness or other
comparably serious reason, and that it is necessary to
take the witness's deposition to prevent a failure of
justice The motion should he verified cr the grounds for
the motion supported b?; affidavit.

(b) In the order for the deposition, the court may also
require that any designated hooks, papers, documents or
tangible objects, not privileged, be produced at the time
and place of the deposition N

%:) The court should make provision for the defendant
to be present at the taking of the deposition ar.d should
n'uke such other provisions -. re necessary to preserve
the defendant’s right to ccnfroi .ation of witnesses.

(d>A deposition so taken and any evidentiary materi-
al produced at such deposmon_may be introduced in
evid . : e at trial subject to applicable rules of evidence
However, no dr«* «tton taken under this section should
be used or teaj in evic ncr when the attendance of the
deposed witness can be procured, eecept for the purpose
of contradicting or impeaching the testimony of the
deponent.

Standard 11-5.2. Discovery depositions

(a)  On motion of either the prosecution«r the defense,
the court should order the taklnﬂ of ? deﬁosnmn upon
oral evamination of any person other than the defendant
concerning information relevant to the olTense charged,
but only upon a showm% that

(i) the name of the person sought to be deposed has
been disclosed to the movant by the opposng party
through the euhange of names and addresses of
witnesses or has been d scovered dut.ng the movant's
investigation of the rase, ar.d

hj no writing, lui. nsiriimf the relevant knowledge

of the perscn sought to be deposed, adequate to

prevent surprise at trial, has veen furnished ro the

movant, an .

(m1 the movant has taker- reasonable steps to obtain

a volwntaiy oral or -mien statement from the witness,

but the witness has refused to cooperate in fivtru a

voluniai> statement and
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(iv) the inking of a deposition is necessary in the
interests of justice,

(b) The defendant may not oe present at the deposi-

tihon unless the cou*t orders otherwise for good cause
shown.
~(c) The ﬁrocedure for taking a discovery deposition,
including tne scope of the examination, should be in
accordance wiih express rules to be written for deposi-
tions in criminal proceedings. _ .
(d) Unlcjs otherwise stipulated by the parties, a dis-
covery deposition should be admissible at a trial or
hearing only for the purpose of contradicting or im-
peaching the testimony of the deponent as a witness.

(c) A person whose deposition is sought should have

the right to move to quash on the ground that compli-
ance would subject the person to an undue burden, or
would require the disclosure of material that is privi-
Ie%ed or otherwise protected from disclosure, or would
otherwise be unreasonable

PART vi. GENERAL PROVISIONS
GOVERNING DISCOVERY

Standard Il-r».l. Restrictions on disclosure

(a{) Disclosure should not be required of legal research
or of records, correspondence, reports, or memoranda to
the extent that they contain the opinions, theories, or
conclusions of the prosecuting attorney or the defense
attorneDy_, vr-members of the attorney's legal staff.

(b) Disclosure of an informant's identity should not be
required where such identity is a prosecution secret and
where a failure to disclose will not infringe the constitu-
tional rights of the defendant Disclosure should no" he
denied of the identity of witnesses to be produced at a
heanng, trial . o

(cg) isclosure should not be required where it involves
a substantial risk of grave prejudice to national security
and where a failure to disclose will not infringe the
constitutional rights of the defendant. Disclosure should
not be denied regarding wnr.esscs or material to be
produced at a hearing or "rial.

(d) Disclosure should net be required from the defense
of anv communications of the defendant, or of any other
materials which arc protected from disclosure by the
state or federal constitutions, statutes or other law.

(c)  The court should have the authority to deny, delay,

or otherwise condition disclosure authoriecd by these
standards if it finds that there is substantial risk to any
person of phﬁsm_al harm, intimidation, or bribery result-
Ing from such disclosure wh'eh outweighs any usefulness
of the disclosure.

Standard 11-6.2. Failure of a party to use d'v-loscd
material at trial

The fact that a party has indicated during the discov-
ery process an intention to offer specified evidence or io
call a specffifd witness is not aomusible in evidence ai a
hearing or trial

Standard 11-6.3- Imestigatinns nut to  impeded

~ Neither the cou-sel for the parties nor oiher prosecu-
tion or defense personnel should advise pet ons (other
than the defendant! who have relevant material or infor-

10-5-9*

mation to refrain from discussing the case with opposing
counsel or showing opposing counsel any relevant mate-
rial. nor should they otherwise impede opposing coun-
sel's investigation of the case.

Standard 11-6.4. Custody 0f materials

Any materials furnished to an attorney pursuant to
these standards should be used only for the purposes of
preparation and trial of the case, and should be subject
to such other terms and conditions as the court may
provide.

Standard 11-6.5. Protective orders

Upon a showing of cause, the court may at any time
order that specified disclosures be restricted, conditioned
upon compliance with protective measures, or deferred,
or make such other order as is appropriate, provided that
all material and information to which a party is entitled
is disclosed in sufficient time to permit counsel to make
beneficial use of the disclosure.

Standard 11-6.6. Excision

~When some parts of material or information arc
discoverable under these standards ar.d other parts are
not discoverable, the discoverable Farts_ should be dis-
closed. The disclosing party should give notice that
nondiscovcrable parts have been withheld and the non-
discoverable parts should be sealed, preserved in the
records of the court, and made available to the appellate
court m the event of an appeal

Standard 11-6.7. In camera proceedings

Upon request of any person, the court mar J)_ermit any
showing of cause for denial or regulation of disclosures,
or any portion of such showing, to be made in camera A
record should be made of hoth in court and in camera
Procee_dlngs Upon the entry of an order granting relief
ollowing a "howmg in camera, all confidential portions
of the in'camera portion of the showing should be sealed,
preserved in the records of the court, and made available
to the appellate court in the event of an appeal.

PART V|t. SANCTIONS

Standard 11-7.1. Sanctions

(a) If an applicable discovery rule or an order issued
pursuant therno is not promptly implemented, the court
should do one or nore of the following: _

(i) order the noncomplying party to permit the

discovery of the mater | ard information r.ot pre-

viously disclosed;

Sii) grant a continuance. _ _

_ mJ prohibit the_dpatty from ca"l_n? a witness or

introducing into evidence the material’ not disclosed,
sutgect to the defendant's right to present a defense
ar.d provided that the exclusion does not work an

injustice either to the prosecution cr the defense, or

(iv)  enter such other order as it deems just under

the circumstances , _

) The court may subject counsel to appropriate
sanctions including a finding if contempt, upon a find-
mg that counsel willfully violated a discovery rule or
order

1> ol Py 56 CfL 7005
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initince of a defendant over the objection of any
oih«f defendant.

. (Adolite<) by sco 4 odotrcr 4, 195v. amended by

SCO 157 effective Fehmaiy 15. IV7J; by SCO 610
effective May 30, 1985; amended by SCO 157
effective February 15. 1973; and by SCO 1153
effective fuly 15. 1994)

Aftn<allon e
[am
_utnial 0fmwi-n 1o lake iV|»iu»m) ot wiineuei who l.at
unified before (hi [ran4 jury war no error where apfwllanu

had not made a ‘Sowin aufi{wlejﬂ urvtrr due rule Mrrrlil r.
Stale, Op No )9J.47? F2d TU. (Alert. 1967).

Where Ihe dirrtl fwnajfy foe tuiritlrri ot an olfente may
he rneartcralrun, ton of @ valuable lurrpe, or a tine heavy
enuufh lo indicitr enmmalily, iuch offrnie It a *tennvi
(imr" within Ihe {vitic defender alaivie A drfrnJaru who I
rhar%r_J wnh any ludi miidrmranor anJ win> anul afford lo
hue it own lawyer u elifible | .r rrpreirmalim by a{mbt<
o|rlerider Airiinjrr v.e'lrj of Anchornr, Qy No 7)1, 400
1t 910 (Alaih a'19)1)

f.apaniinn of fitcoeery twyond pcuvrtnurt ctmUinr.| in
ceuefl rulea ii moil appreiprially ilmr lhuugti amendment of
railling rule* ftfi/r Ihmov heluJY lluihanan v. Mate, Of*
Nn 1)16. 561 F.'J 199) (Alaika 1V7)|

Where etaicmenii of ynrm Ir ecalefenjanit wrre lakrn m
lurrmr [.rewardln,ﬁf. InnJuvemlea [riiihrd at inat.and IUie*
mrnii were me minudmrJ, nn vmleimn rf d.r njSi 11mftn'e
ed t deposition octuret) IIhdrn *, Stale, Op No 190), 591
P Gc)Alalka 19]V)

_ Ihe admiincei of aw.inru" preinal «idroujwd de{umi>cn
ai trial wai rerernhle erierr where the itaie tailed In lo %ana
the wiineii deiprie advance knowledge of her pirn loTe_out
of ll« Hale dunrig ihe Inal Mam a Sealile, Op No J})?.
675 Nd1» (Alaika 19411

_Tnal (oun did rue err in denying defame imcun lo admit
video deponlion of ripen witneii where defrndrnl faded lo
drmonnraie eider thatIhe wnneil wn t=,i».3 iKe pmidKimn
nf he court oe Ihel due d|I|Fence wet clerciaed in‘anrmjamf
loaecvir her appearance Ifunhar a. Stale, Op Nn )¢). 6)1
Rd 117) (Alatka Afha |91<|

In leiual atatecaie, me) court J mn.i ahcaie ifadncreinwi
an refuting lo allow defendant in Jejune hit mm. who had
iren iiaiememi lo He (+due and unified Iwfoae ihe giard
EA(ay, Iml Id new with lo le aniemewe] further, wlerr cat
+/jwal lhe deleme d. | nee aigiw aurprue Il the cluhle_r]'| inal
ledtunrwiy tan .mtrad argued, withcuit funher amplificaiinn,
ikaa the denial of diiccwfry |mPa|red ait al.luy in edr"umefg
parpare foe Inal Stale a. Cdvlitglwn, Op Nea 5)7.711 I'l
[11) |Ataaaa App [9*)]

Rule 16. Olicokery.

(*) Scope of Dlteotrry. In older to provide
idequiie information for informed pick), cipcdiie
tnal. mirumitc turpfite. rlfoid opportumiy for effec-
tive cross elimination, kUl meet the requirement) of
due ptocett. diKovery ptiot to trial should I>e at full
and free At pottiblc continent with prolecnon of
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pcrtont. effective law enfutcrmenl, and llie advrr- '

taty lytictn.

(la) Disclosure lo llie Accuted.

(ry Information within Ponettion nr Controlif
Prosecuting Attorney (a) fiacrpi a: it otherwise
ptovided at lo maiteit not tubjecl to ditcloimc and

protective oidert. the prosecuting attorney thall

ditcinte llie following lliformalion wilbin the piotg. .

curing attorney** pottcttion or control to defence
crunnel am) male available for intpcclion and
copying:

(i) The nantet and addtettct of pcrtont known
by ihe government lo have knowledge of relevant
factt and their written or recorded itatemcnli or
tumrnariet of ttatemcnit;

(ii) Any written or recorded gtatemenit and

tumrnariet of tlitemcntt and ihe tubttancc of any '

oial tlglemcnli made by the accuted;

(iii) Any wtitten or recorded titicmenit and
lumniinct of ttatcmenti and the tubttancc of any

oral ttatemcnit made by a co-dcfcndant.

(iv) Any bookt, papcit, document), pliotogrif hi
or tangible objects. which the ptoiccutnig attorney
intend) lo ute m the heating or trial or which were
obtained from or belong lo the accutcd, and

(v) Any lecord nf prior criminal conviction) of
the defendant and nf persons whom the protcculmg
attorney intend) lo call at wimct)c) at the hearing or
trial.

iy K)('rrl Witnntei. unicr) a different dale it
tel by die court, at toon at known and no later than
45 dayt prior lo Inal, the ptotecutor thall inform die
defendant of the name) and addrctict of any rtjxrl
witnetici performing, ark in connection wnh die
caie ot whom lhe protcculot it likely lo call at tnal.
The piotccutor dull alio make available |0t mtpcc-
imn and copying any lepom or wntien statements of
ihete eiperit. Wnh respect in cich eipert whom the
protecuiiori it likely to call al trial, the pioictui”
thall alto furnith lo die defendant acurriculum vnae
and a wntien dctcnpliun of die tubttancc of the
pro|»oted icitimony of the capert, the etpcn't opin-
ion, and the underlying turn of dial opinion. Failure
to provide timely ihtcloiure under tint rule thall
rninlc ihe defendant to a continuance. If die court
lindi that a continuance it not an adequate remedy
under tlx circumstance* if ihe Cate, die (ouit may
in.potc oilier tanctiont. including prohibiting die
protecuior from calling the oped at tnal or de-
claring a mittnal.

) Information PromInl by Informant- Plec-
ironic Surveillance The protcculmg aliorncyt thall
inform defentc counsel:

(i) of any relevant material or
reining to lhe gudt of innocence of die defendant
which hat been provided by an informant, and

information
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(ii) ol turveillancc,
wiretapping, of

(ga)
tccuted't Attorney wat a patty,

(lib)
gitomcy.

33) Information Tending to (legate (iuill or
ftrduce Pumihmtnl. The prosecuting attorney thall
ditclote to defentc conntel any material or informa-
tion within the ptotecuting atlomey'i pottcttion of
control which temli to negate die guilt of the ac-
tuied at lo the offente or would tend to reduce the
tccuted't pumthinent therefor.

(4) Information Within Poltmion or Control of
Other Members of Prosecuting Allornry'j Staff pie
ptotecuting attorney') obligitiont etlcnd lo nittm tl
tnd information in the potteition or control of

any electronic
conversation! to which the accuted or die

premitct of the accuted or the iccutcd't

(i) membecrt of the pfoteeuiing attorney') staff,
and

(n) any olhert who have participated in the
investigation or evaluation of the cate and who
either tegulirly repoit ot wnh reference lo the
particular cate have reported to the proiccuting
atlomey'i office.

(s) Availability of Information lo Defense Coun-
t6| Whenever defentc countel deiignaici and ic-
quetlt production of malcrial of information whn.li
it not in the pottcttion nr control of the proiccuting
aitomey but would I>c dncovcrahle if in the pottes-
tion or conttol of the protcculmg attorney, the court
thall ittuc tuitkble tubpocnat or oidert lo cautc
tucb material to tie made available lo defentc
countel.

(6) infoemotion Regarding Searches andSeitures
— Statement! From the Accused - Helotionship of
Witnesses to Peoieculing Attorney eicept at other-
wite ptovided lhe ptotecuting attorney thall. wpon
tequcit of defentc countel. ditclote and permit
in‘jieeiion. letting, copying and photographing of
any relevant material arid information regarding:

(i) Specified learchet and teifuret;

(ii) The acquitdion o( specified tiatemcnli from
the accuted; and

(nil The telaliontlup. if any. of tpecified wdr.ctt-
(t to the protcculmg authority.

(7) Oilier Information Upon ateaionaWe requcU
ihowing materiality lo tiie preparation of the defentc.
the court in tit ducreiion may require ducloturc to
defentc countel of relevant material and information
not covered by tubtectiont Ib) (1), (b) (2). (b) (J).
and (b) (6).

8) Legal Meieanh anJ ReccrJt of rMeaning
Attorney Dixloture thall not be required of legal
texarth or of record), corteipondence. reporti cr

including

memoranda lo the ettenl that they contain the opin-
ion), ihconet ot conclusion) of the ptotecuting
aitomey or member) of the proiccuting attomey't
legal tlaff,

(c) Dlieliiture lo the I'rotrcullng Attornrj.

(n _Uan-lel'imonialldentification Procedure!-
AUthOfity. Upon application of Die prosecuting
aitomey, the coutt by order may direct any person to
participate in one or mote of the procedure) ipeci
lied in tuhteclion (c) (2) nf thit rule if affidavit nr
tcilimony thowt probable caute to believe that:

(1) An offente hat been committed by one of
several pcrtont comprising anarrow focal group that
includes the tubjecl person;

(ii) The evidence toughl may be of material aid
in identifying who committed the olfctue; and

(iii) The evidence toughl cannot practicably t*
obtained from other tourcet.

2 Non-Teiliinonial Identification Peoctdwet —
SCOpe. AN order ntued under tubteeiion (c) (1) ol
thit rule may diteet the person to do or submit t"
any and all of the following;

(m) Appear in aline-up;

(n) Speak wordi, phratet or tenlcnett relevant rn
Ihe cate for identification by wiinettet,

(in) lie fingerprinted:

(iv) 1'ote |0t photograph) not involving tccnail
men! of a scene,

(v) Try on articles of clothing.

(vi) Permit the taking of specimens of material
under the pennn't fingernails;

(vii) Permit the taking of tamplet of blood, ban
and other materials of the person’) body which
involve no unreasonable intrusion thereof;

(vin) I'rovidc specimen) of the pcrton't hind
wnimg:
(wm) Submit lo a reasonable physical cr medical

intpcclion of the pcrton't body.
J) Hitll Countel when ittumg an onic

under tubseenon (c) (1) of tint rule, the coun tin!
alto order that the perion Ire represented by countt
or waive the right to he represented by ecum-
before being required to appear in a lineup, give
specimen of handwriting, or speak for identifieilnu
by witnesses lo an offente.

()  cipeel Witnestee. unicit a different date
tel by the court, no later than 30 days prior to out
ihe defendant shall inform the ptotecutor of tt.
namet »nd addiettet of any etpcti witnettrt II>
defendant it likely to Cull at mat. The defervin
thall alto male available for inspection and cppymi |
any repoitt or written tutemenli of these open-
For each such etper) witneit. the defendant shr
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*1(Ofurnish lo IThe prosecutor a curriculum vine and
a written description of live subsume of lhe pro-
posed testimony of die expert, (he open's opinion,
and (he underlying bists of dial opinion. Failure lo
provide timely ifttclosure under this rule shill entitle
the prosecutor lo < continuance. If the couit finds
that a continuance is not an adequate remedy under
lhe circumstances of the case, ihe court may impose
other sanctions, including prohibiting the defendant
from calling the eapert at trill. Information obtained
by the prosecutor under this rule may |k used only
for cross-examination or rebuttal of defense lestmio

ny.

(5) Notice 0fPefentn. uniess a different date is
set by the court, no later Ilian 10 days prior lo Irial,
the defendant shall inform lhe prosecutor of lhe
defendant's intention lo rely upon a defense of alibi,
justification, duress, rnilripmenl, or other statutory or
affirmative defense. Failure lo provide luncly notice
under this rule shall entitle live prosecutor to a
Continuance If the court finds that a continuance is
not an adequate remedy under the circumstances of
lhe case, the court may impose other sanctions,
including prohibiting die defendant from asserting
ihe designated defense. The defendant shall give
notiee of an insanity defense or a defense of dimin-
ished capacity due to mental disease or defect in
compliance with AS 12 47.

(6) Phy|ua|/.'vn/encY, Defense counsel thall turn
over to die prosecutor any physical evidence of the
olfense received by counsel. If the physical evidence
is received from the client or ihe client's agent or
acquired as a direct tetull of information commu-
nicated by the client, defense countel may not le
compelled lo provide any information concerning the
source of the evidence or the manner m which it was
obtained. In such cates. |lhe psoseculor may not
rectal the source of lhe evidence lo tlie jury. If die
physical evidence is not received fiom she client or
the client's agent or acquired as a direct result of
information communicated by If s client, dclense
counsel shall reveal die manner in which the physi-
cal evidence was obtained unless that information is
otherwise privileged.

(d) Regulation nf Discovery.

(1) Adnce lo Refrain From Onruiting Colt

Escept as is otherwise provided as lo matters not
subject to disclosure arvJ protective outers, neither
counsel for the parlies nee oilier prosecution or
defense personnel shall advise persons (escept the
accused) having relevant material or information lo
refrain from discussing the case wnh opposing
counsel or showing opposing counsel any relevant
material, nor shall (hey otherwise impede opposing
counsel's investigation of Ihe case.

(2) Additionalcr Nemty PneorerrJ Information

If, subsequent to compliance with these tulcs ot

orders issued pursuant ihcrtto. a parly discovers
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)
additional material or information which is subject to o
disclosure, that party shall momplly notify die other *
parly or the other patty's counsel of its esiiience. If '
the additional material or information is discovered
during trial, the court shall also lie notified.

(1 Maierialt lo Remain in F.tilusire Cutlody of A

(A) Materials furnished lo an aitomey pursuant to
these rules shall remain in lhe attorney's etclusive
custody, shall t« used only for die purposes of
conducting the ease, ami shall tie subject lo other
terms and conditions that the court may provide if
the inlnrmaliun is

J——

(i) a criminal history record of a victim or
witness;
(n) a medical, psychiatric, psychological, or

counseling rccurd of avictim or witness;
(iii) an adopliun record,

(iv) a record that is confidential under AS
47.10.090 or a similar law in another jurisdiction;

(v) a report of a ptesenlcnce investigation of a
victim cr witness prepared pursuant to Criminal Rule
J2 or a similar law m another jurisdiction:

(vi) a record of die Department of Collections -«
other than incident report relating to the crime with
winch the defendant iv charged; or

(vii) any other record that the court orders tc
kept m the exclusive custody of lhe attorney.

(1) An attorney shall not disclose lo adefendant
the residence or business address or lelcphonc
number of a victim or witness, obtained from infor-
mation provided under this rule, even if llie defen-
dant is acting as co-counsel. If the address and
telephone number* of all victims and witnesses have
been obliterated, materials that lud contained the
address or lelcphonc number of a victim or witness
may < provided lo a defendant pioceedmg without
counsel only as allowed hy AS 12.61.120,

(C) Notwithstanding a defendant's status as co-
counsel, materials covered by subsection (d)()RA)
shall remain in the esclusive custody of the
defendant's attorney.

(D) If adefendant is proceeding without comsel.
materials coveted by subsection (d)(3)(A) may
provided to the defendant. If materials are provided
to an unrepresented defendant under this paragraph,
the court thall oitfcr that the materials remain in the
defendant's delusive custody, tie used only foe
purposes of conducting the cate, and he tubjecl to
other terms.conditions, anal restrictions that die court
may provide. The touii thall also inform the defen
dsnl that violation of an order issued under dm
paragraph ti punishable at a contempt of court

CRIMINAL RULES

(4) Retlrlction or Pr/rrrol of Pitcloture of
Information Upon a showing of cause, lhe court
ntiy at any lime Older that specified disclosure be
restricted or deferred, or make such other order at it
appropriate, provided thti all material and informa-
tion lo which a party is entitled shall he disclosed in
lime In permit the party's counsel to make beneficial
use thereof.

(s) Material Pailially Pitccverable. when some
parts of certain material are discoverable under these
rules and other parts ate not discoverable, as much
of die material shall tie disclosed at it consistent
wit* this rule, (im«ifion of certain milerul and
disclosure of the balance shall tie preferred lo with-
holding of the whole. Material excited pursuant lo
court order shall lie ical.'d and preserved In the re-
cords of the court, and shall tie mads available to die
cour( of appeals and the supreme court in lhe event
of an appeal.

6) Penial or Regulation of P hchiure -
Ditclaiure lo Coun in Camera — Record of Pro-
ctrJingi. Upon request of any party, ihe court may

permit.

(i) any showing of cause for denial or regulation

of disclosure, or

(ti) any portion of any showing of cause for

denial or regulation of disclosure lo be made to die

court in camera e> parte. A record shall be made of
tuch proceedings. If the court enters an order grant-
ing telief following such a showing, the entire record
of the proceedings shall t<e sealed and preserved in
ihe records of the court, to be made available to the
court of appeals and die supreme court in the event

of an appeal.

(e) Sanctions.

(1) Failure ta Comply wiih pneavtry Rule or
Order 1f at any lime during the course of the pro-
ceedings it is tenught to die attention of die court
that a party has failed lo comply with an applicable
discovery rule or an order issued pursuant thereto,
she court shall order such party lo permit the discov-
pteviously
ditclosed or enter such odier order as it deems just

ery of material and information not

under die circumstances.

2y Willful Tiolaiioni. winful

countel of an applicable discovery rule or an order
counsel lo

issued pursuant thereto may tubjecl
ipptopnttr sanctions by lhe court.

((j Omnibus Hearing.

() Timefor Hearing — When Set. i the defen-
dant it charged wall a felony, die court shall tct a
tune for an omnibus heanng when a plea of not
is entered. The omrubut heating shall be
scheduled for a tunc when die briefing of pret/ial

guilty

motions should he complete.

violation by

Rule 16

The omnibus hearing may be cancelled by die
courl only upon die stipulation of counsel that diem
are no motions which tequire hearing and dm
ditcovei/ it compleie. Countel shall also provide die
information outlined in section (f)(2)(D).

The court may tel an omnibus hearing in a

misdemeanor case.

2 Outlet of Trial Courl at Hearing. At the
omnibus heating the court shall:

(A) ensure that discovery under this rule is
complete;

() rule on any pending motions which arc ripe
for decision;

(C) schedule any necessary evidentiary hearings,
am)

(D) obtain case minagenicnt information from the
parties, including die expected length of trisl, Un-
likelihood of irial, and any anticipated scheduling
difficulties.

(Adopted hy SCO 4 October 4, 1959; amended b>
SCO 157 effective February 15. 1973; by SCO 211
effective July 15. 1975; by SCO 212 effective July
15. 1975: by SCO 329 effective January 1.1979. b>
SCO 331 effective January |. 1979, by SCO's 64i>
and 64) effective September 15. 1985; by SCO 10Sr.
effective July 15, 1992; by SCO 1092 effective July
15. 1992: by SCO 1126 effective July 15. 199V |

SCO 1153 effective July 15. 1994; and by SCO
1191 effective July 15. 1995)

Note: AS 12.61.120, aJdcd by ch. 57. ) 13. SLA
1991. amended Criminal Rule 16 by restricting
discovery available lo criminal defendants.

Annotations

am
t Genrrxl
It Oitcnmrt <o Atcvlfd
ne flKlciiufv o Pmmuyiiion
[ In(Irniral
Dm rule illc.rdi limited iliicovery in cmwnl can
Martinet v. Male. Op No J19, 42) IVl 700 (Al.isa 19'.
When ade(fb)anl'a lubilanlive ngtni air ncd effected |
in# inimdoction mio evidence of a reference to prigr-.
evidrnce whiib bad been negligently demoyed by she gi4.<
me eJmiitnio of Ib# testimony n noe *plem enoe * Taeret
mate, O f No 1017. 519 P2J 71l lAlaiaa 19711
~fmime of ihil rule v notice t stale that e. Jf-
itiigni t* ihe obgect of d.icovery and shovild b# petierce
Lauderdale v. Slate, Op No 1254, 341 1%24 )71, (Alan
1976)
_Dm rule ii dei.gned so fuishee discovery n aider
eliminate gotkeying. foe lactnal aJnnuje and metIYavrpqv
tin Jacdinl 1 Mile, Op Ne 1245351 PJ 111 (Alin

197A)

28’
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W'hrie there n + violation of thia rule nut Ot toftltilutional
srmmicni_the "hamilcia error’ uk will (< «f»lie. 1)n
ardlaa t. State, Op No. 1245. 551 V] 111 (Alaika 1976).

«r¥*m where violation! of thil rule di<J »H prrjulicc
fendiM, waiter would > remanded lo Inal courl for hranoi
<tamtiunt thal night be impoieJ on pruieculor under Rule
-f)(2) Dra Jardint e. Slate. Op No 1245. 551 F2J Il1
Mult 1976).

I ipanticn of diicovery I<y<*id pmvitioni contained in
urt ruler it moil |lq|r0pnale_|,y done through ameminent of
|ttf|nq rule* atut thorou h_||ud¥ liurhanan v. Malr, Op.
0 1)16. 561 1vd 1197 (Alaika 1977).

rarjiajiti (<)) id thia rule, docl n<4 juitify cwdutling an
1 pane m camera heanng to (ontider evidence in conjunction
Vn ahail reduction proceeding. Carman v, Slate, Op. No.
121, UAP2d 361 (Alaika 1977)

Order,den){in mniiui for ducovrr¥ it a final order ar |
a/ be aj*iraled” even if motmn ta not renewed. Hilton v.
tale. Op. No 1416, 561 P2d 973 (Alaika 1977)

Failure to onlrr d.tco'ery of relevant material *ai ncd
vrrtible enoe where the material auught to  diicovered
luld have_I<en merely Cumulative, (Ifaharn v, Mate, Op.
» 1322571 Fid 6)1 (Alaika 1977)

Superior court in camera riaminanon nf kidnap victim'a
-rmal did nol deprive defendant of ' effective confrontation”
*nf acceia lo evidence which w*» fwenlially helpful in hia
*Itnle where that portion of journal pertaining to defendant
a& turned over to defentc and where {iefrme could rfiton*

have auuined that the remainder OUihe journal Outlined
« referencel to the defrnJanl oe ihe allegeJ come, M ftrrrll
Male, Op No 1577, 575 P2d 1200 (Alaika 1971).

Where confeilion of codefendant vii ditcfoted hy
uecuhnn for the full lime after the Inal I<egan. but cut of
i preiener . the jury. Ihe trial court ailed properlY m
*ny«n| a motion by the other defendant! for a notinal. in
mH1ing a continuance, and m refuting to allow ihe proiecu
mito Uie the con/eaunn al Inal Hawley ». Stale, Op. No
>37.614 P2d 1)49 (Alaika 1910)

Ihe remedy of eacluiion of |<|n[ficant eviJence for a
JlalKn cd tne"ducovery rolet thould [<impoird only »orare
fuaimrti. and abient lubilaniial f«r/jJice lo the rvorvdfembn

irry.the anroprlate rrmedifi are the grantln? of conlmuanc

_imposition of monetary unction, or the cicmae of
«iirmpd pnwen by the court State ». 14*1t, Op Nol 35,
2 P2 547 (Alaika Ay 1911)

In the abrcnce of a luncly gvrtrial objection. h,earug
nnwvty peerented tn anJ considered by a ft and jury ihoul
¥ reqarded in appeal ar tonilrtuitftf admiltible and fullg
*mlm»| eviderwt Caiwll ». State, Op No 91, 645 FJ
>tAlatka App. 1VI2)

Fact that ndiivuera chaiirJ drlenJa/j *»th theft of npper
rth but did nci allege a »peciftc theory of theft did nor deny
rfendana due peocen KAce liberal d.icovery rotei permit an
i*ird to otran adequate ducovery of the Male's cate and to
*i adequate nonce of the iuie‘atheory or thronei of peorecu
« WuUmi f. Slate. Op No 106. 641 1VJ 601 (Alaska
<r itin

Defendm| « mrtion to Itnke telephone record evidence
.I'J «[m hn conii«ivtiunal iifht ¢l pn*acy after the ui'c
«i aim* / irrrcdvrrf much of the evidence vn pepiljr
ra*e# ¢t IW fnnmd that JrfrnJam had waived the objroion
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by not makin&the motun at the ommhui hearmg prior In tnal
%?ln)wan v. Mate, Op. No. 290. % IVJ 1)16 (Alaika App

Mation to diimiii_grand JUrY indictment <t llie ground ihrt
MMprnj'er infnmialnvi war prviented In the grand jury war
prrqurly denied n_untimely, imce Il.e motion war Ml railed
until during or after JU[Y lelection, and liecaui? the other
gvidence pmented wii 0ilnmg that thr grand jury‘adeeiiinn
tn indict wai dearly mi alfrded by the alle edl%l |mp|%r
infmiatinn. rrlichard v. Stale, < Nn. 319, 67) IVd 29)
(Alaika App. 191))

Where motion in auppma evidence wat filed late but prior
to tnaJ, it wai iluja of ditcretion for die Inal coun tn deny
the motion ai untimely where defendant wai not |<rovially
rripontiblr for the late f|||ng and hit aitomey did not act m

f elax. Koi v. Stale, Op. No. 394,

had faith forUa*u.r nie o
o5 Nd 1267 (Alaika A Tof).

‘Where charge of betrg afelon in poiimion of a fi*e*rm
wai properly ynnrd to kidnapping and other chargei. diereby
allowing the piry to I# informed of defendant*! prioe felony
conviction, which would not have heen the caic had the
firearm (viifinon ihvige Ixen levered, t,nllHud e d*d me
abote hit ditcrebon in refuung ai untimely defendants
teverance moticn made on the moming, of trial- Wortham v.
Male. Op No. 4]4.6)9 Ivd ID) (Alaika App 19)4)

A Party intending 1j rely ulk»o a lutitutence defrme to
charge! ol violating hunting It»i mull mike a preliminary
ihowmg at areatonablr time Iwfnrr tnal. failure to give notice
of the defence Iwfore tnal nr m the manner preicni*d m a
retrial order may. unleti eicuirJ for gea*J caute. mull in the
orfeiture of die ‘defenie. Slate v. Fluika, Op. No 456, 69)
P2d 174 (Alaika Alp 19)3)

Argument that tearch warrtnta were imprrErrly broad ani
Premature way not made lo trial court and would niot therefore
< Ctrfitiered | aA)peal Stuart v. S«ate. Op No 44, 698
V) 121) (Alaika App 19)5)

The broad nghu to ducovrry granted acriminal defendant
under the Alaika rulet wd) render a bill of particuliri unnccet*
tarsy in motl calfI Covington v. Stale, Op. No. 491,70) IVd
4)6 (Alaika App. 19)3)

Where the tnal coun permiti an unt.imelyH']uetriilchallen e
to the indictment and rulet on die mehit of that challenge, the
challenge will not t« deemed fnrfntcd on appeal Abrutka v
Slate, Op No 302.703 1VJ 1261 (Alaika App. 19)5)

An in earnera eiammation of material tulvmiied by the
Pruaecutor mull involve morv than a cunoey deienuinaticvi
hai il* material u n-4 JacoveraMe: where there n a auggea*
lion that the protecutoe baa not tubnullrd atf the rrquetied
material, the court ahoubl |ngwr_e further Itraaten v. Stale.
Op No 504,703 P2J D I (Alaika App 19)3)

Where defendant's,dltcmerz/, rqueit wat fur evidente
which the Mate *tt urvier obligation lo provide ar-J defem|ani
did not requeit attion of the court re%@yd|ng the rtqufit and .0
court action wat Liken, defendant ! diicovery (I(€it »n not
a Jiicovery rm™on; acccMdmgly. Ina| court erred m eiduding
the perio du_nn? which the requeit wai pending from ihe
tfcrdy Inal civniMation Miller r. SLale, Op Nn 311, 706
P2d ))6 (Alatka App. 1913).

Vndaiion »f the affinnalivt duty tn colled anJ Ei«irr*e
material evidence reguwe! revenal un appeal only where o*
defendant it denied due Frmen at a relull of the violation,
due procctt it violated only if the evidence, if collected aniW
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priterved, crnildf>inb ect the outcome. Klumb v, Stile,
Op No 375.712 Ivd JVV (Alaika Ajv 1916)

_ Failure to,Frei.erve tittue timplri from the area of the
victim*! vnuii.li did not violate defendant adue proem nghu
wierr | ngrap«ii of the woundt and Ihe pa|h0|u?|n'| reponi
prr/vided o' neceiiary evidence Klurnh v. Stale, Op. No
575. 712 1vd 909 (Alatka App 1916).
Although defendant had a right lo he prtient at

. heanng, hit ahiencr fn«n the heaiing wat held
hannleti beyond a reatnnable dmdit detpite hit claim that
attendance wtcild have alerted him to the nerd to peremptorily
challenge th- tnal judge and lo affirmatively protect hit |prcd¥
tnal ngt* Trudeau v. Stale, Op. No. Jpl, 714 P7d 36
(Alatk* 51, 1916)

Fit urt »0 rain an ob”ciicet at tnal to the ttate't reliance
on tcitimony of a teiual atiaull victim*! phytician relulled in
"irfciture of the oli*ctinn Illlburn v. Stale, Op. No $00,765

2d 1)12 (Alaika App 1911).

DeTrdant forfeited his argument tha' the pmtecutoe, who
had Famupated in + videotaped interrogation of defendant,
thould 1< recuted. (7 fading 10 make s motion lo that effect
al ihr cinndiui heanng pnorintrial Kanulfe v, State, Op. No.
1070. 796 1vd 144 (Alaika App 1990)

Thir role requiretd.icIniurr of *rebuttal” wttneim. lloctlc
v. Stale. Op Nn 3659. )05 P2d 344 (Alaika 19919

_Contiiruiioni) challenge tn iiai{yte under which defendant
n indicted reed i tw rsiied before tnal Oudmundton v.
Stale. Op No )7<0. )22 Ivd 1)2) (Alaika 1991)

ArPument that thu role é)reclude* tnal jo,J%e frcan ordering
drfemfant to lutmiil to mdrprJent ptychiatnc eiaminaiion
unlen defendant mtervii toraite mian-iy defrme wai reacted
Nalvon v. Slate, Op Nn 1146. 174 [vd 29) (Alaika App

1994).
[I. DlIvtovure to Accuted

The tnal cuurt ihotdd requirr Ihe Mate to product for in
camera elimination FoLcc report 1 id nral iiatemcMi made to
them by « witnen called by the itate vhohai lettifigd. at well
1 any rrp->rti @ tumminei that may eint of pretnal slate
menti made by luch wanen, when denianJ ii ‘mide bY ihe
defrnijN. Mahle v. Slate. t)». No. 14.)7] V] 21 (Alaika
1962).

The proircutKvrv hai in affirmative duty to djicloie to an
eccuie) any mformalHvi wnhm MI control which tenda lo
negate ihe delrndant i guilt Scull v. Slate, Oji. No 10>4. 519
PJd 774 (Alaika 1974)

Generally, rebuttal wiineitea do rot come within jhe
frqutrrmenl that the proucuiinn furnnh a bit of wtinctiei to
the defenie, to lung ar the rebuttal 1t true retutul and not an
atum|« to p'tient” ihe nalf'a_cair in<h>ef in the rrIHltHI.
McCurrg v. Slate, Op No 117).5)1 P2d ICC |Atnka 1975)

Where ihe. Main produce* a rebuftal wiuifit whoie name
hat ncu been included on wiineii bit. the court 1t bound rn
rTK*vn 10 grant a continuance to allow the defenie to inveMc
gaie tv wiinen* background McCurej v. Slate, Op No.
117). 5)1 P2d 100 (Alatka 1975).

Dutncl court fvopedy ciraited ditcretion in rrgumng
pruductNuv o/ ang”ira vied » brenhatyeer leaf Lawderdiir
* Slate, Op No 1254, 341 fVd 376 (Aleika 1976)

Where faJur? 10 dmloie oral tiaienvemi ol defend#** wai
hamden and »mr*Jwai.cn of iialemem wai not c4>/rcte] in by

Rule 16

defenie. convntion would not be rvvenrd no* would beanng
[< had nn unctioni under Rule'16<cX725 Krltlich v. Stale,
Op. No 1264. 550 Ivd 796 (Alaika 1976).

~Tarole impmei a duty oat ihe prenecunr lo dncKiie ihe
informalnvi liMed in tubiection (b) and other irifomtahon at
ihe Ccairt may order Dee Ja/dIna v. Slate, Op No 1243,3)1
IVd 111 (Alaika 1976).

eculof hat an obligation to dudoie evidence which
lend* to negate quiti. mitigate die degree of the offrme ..
reJuce Hunn nient Dea Jardina v, Stale, Op No 1243,351
VI 111 (Alaika 1976)

Wiinen _tei_tifyingD,in rthotiai_need not Ur placed cn
prmreution'i witnenbit On Jardim v. Stale, Op No. 124),
331 Ivd 111 (Alaika 1976)

When proiecution fail* to ducloie evidence it 1t ffquirfd
to provide until juil fiefort it plan* to uie it, trial court thould

rant a continuance to allow defrme adequate lime to prepare

n Jardnt v. Stair, Op. No 1243, 331 IVd 1) (Alatka
1976).

_rroiecutor it c/diged to uie_diligent good faith effort: in
mike ducovfrabte material available to defeme countel Dm
JardInt v. Stale, Op. No 1243, 551 IVd 111 (Alaika 1976)

Wherr defrme countel wai not funmhrd diicovfiahk
p.'bee reporii urnl m tlayi I-*fore leilimooy wai taken, but
after proceeding! bad ccvnmenced. defrme wai not entitled | -
Jinniiial. Scharvte v. Si le. O Nn 1)97. 561 FVJ »e
(Alaika 1977),

Thil role require! only ducioiurr of infomntnwi >
proterutiort*! pmienksn. State % Clark, Op No 1497. V>
IVd 406 (Aluka 1977).

Fipeme log* ihowmg amounii of moneY and %iftt fivro
lo defendant* Ry undercover officer* were relevant to defram
r.f emripment and denial of ]g%overy waj improper fiatu-*
v Stair, 0. no |486. 56) P24 97) (Alaika 1977)

If material of which diicovery ii toughl_ il rel'van!
defenie. it muii  diidotej evén if Jitcloiur? would t»
ip.contuieni w.di law en/ofcemem or protection O Berson«
unleu proiecuticui it abandoned linham v, Stair, Of. N
1322.371 IV 6)1 (Alaika 1977)

If claim thal ducloturt c.f material toughl 1 o dtico«rrr
weftjld tw mconoMrnt widi law enforcement or protection «
purioni fails, material muii be_ducloied to defenie counit
and iitur of rrle*an<* decided in aJvenary comcif tlrahaii
+. Stair. Op. Nn. 1522, 371 IVd 6)1 (Alaika 1977)

Defeme motion to p<e«mi eiirntial proiecution w.inr
from tetJifymf t<cautr of proiecution'i failure locm np%ﬁ}g
court order to turn ihe wMneii* pericnal file over to d
wai proprrly den.ed in thr ahtence of a ihowmg of prijuJ**
to defrndani tf tuch a nature at likely 0 have a lubilam-
effect on thr outcome of ihr catr. lime failure of coumri *
comply with diicovery OFJIT thould nca be uuberd mma lese
for Uitmiite_dupoution of litigation Johnton v. State. O
No 1596. 377 1Vd 2)0 (Alatka 1971)

Statc'i failure 10 prrtrrve and produce the (viition t
dirreix+i OL hngerprmii fuund on lamp ai acene of crime »
not violate Criminal Rule 16(b)(7J where ih< materiality of &
evidence w** marginal ait<n and there wai no hint e tug#®
li.m cd baJ f*.ih "0 thr gnvfrrwner t'i part White* Stale,
No 1(4)5. 377 PJd 1056 (Alatka 1971)

Trial court J J not TN in not ditrmtiirvg ihe char%e w
the Half (itleJ to proviJe tmmejiatr tiKOwffy, tnee Tuhti*



Rule 16

hil rtghii of defendant wcrt Psximpinged ('hritlla v. Stilt,
Op No 1144, 310 P24 MO (AUtk* 1974)

B e

Slate, Op No 1631,312 IVd 621 (Alaska 1971)

s Y%

Failure of protroilion lo discloi* police report which il
uicd m cross*lamination ctviililulrd prejudicial error amce
«l crnild rtci fsilly 1# Mid thal Die emu did »H e[g*rrcesNly
«Ifni ihe /ory i «vrdKt Sirrent v. Jilair, Ojr No. 163*. 5*2
IVJ 671 (Alnka 19)4)

If « rebuQal witness ii i (yriw» known by ihe proiecution
lo have knowledge of relevant fid i, ihen hia name. addreti
and any statement he h«i given must N diidoted in defenie
(iiimrl Mow* v. Slate, > No 1710, 349 IVJ 471 (Alatka
1979)

N<n disclosure of the naioea of rebuttal wiinciiea whole
knowledge u rratonaNy rue thought to I< germine lo ihe
*ase, until a poolton taken try (hr 8etente during trial make*
n lo, ia/imbed lla«*( *. Slate, Op No 1740, 549 fr2d 471
(Alaika 1979)

The slate s failure to prttrrve and nuke available |o the
defendant ihe physical iiema fn«n which fingerprint evidence
wii taken d.J nri violate the defendant™ statutory rtghl of
diicovery. W /fltk v. .Stale, Op. No 1790. 590 Ivd 46
(Alatka.1979)

Where peoaecwlim failed lo pn.vJuce Js-«unifnti j«jftuant
lo sequeil for d*t:o*cry. but violation wai »n gr«J faith. and
« here defendant <1J noa requeil a continuance, it wai me error
in adinil drxwrnrmi  William* v. Slate. CJp No [V)V. 6(1)
IVd 741 (Alatka 1979).

Stale had a responsibility to disclose to defenie the fact
ihat reward for witness flitted, thal itaie’i w,ir»fti had twrn
‘eeld early O thal he wai pjlfntial rrop>fnt. that witnrai had
rfquett/d money when he fital *(g>roj«bed ihe j»>Ine, and ihe
"*| that witness wai paid money after he |a*c Ur anet*a
(element. Carman v. Male, Op. No 1994. 604 IVJ 1076
Alaika 1979)

I're ina] request for a piychtainc repnn to which Ihe taste
jJ acceia ecncemmg ihe suit's key witness wat pn~erly
tented whrre the report would noe haw comnUitrJ m a
~eecarungful way lo a more elfetiive cross-eiimmiiHMi of the
atilkfia. Cunsrrsd *. State, Op. No 2t»l, 611 IVd 69
Alaika 1940)

Protecution's failurelodistlot* oral tU'rmcmof defenJuti
*hoh destroyed defense theory did nee require new tnal where
«etheory was twe reasonably cred.Me Hampton v, Stile, Op
«0 721). 62) IVJ 311 (Alaska 191])

.Where, on the morning of Inal. Ihe prosecutor presented
*frndari'a aitomey for ihe ftnl imve w.ih a newly discovertJ
*L<e report conuinirg the name and aJdrris of an apparent
«tncia 10 (he tilfgrd cnme, ti wa« (UM TOT (he courl lo deny
Jefenie mom* few continuance, bus ihe error wai harmless.
utwU s. MsiktpaUIf of Anchorage, Op 0 14. 676 1VJ
«6(Alaska Aj? 19*1}

The imprtii*** of i and >0nan€ (he Hate's fa-lure lo make
iJrniiary maim*) available lo iNr defendant d rpnj»kpw
t drgrre of cwipatsbiy at (o (he auie wfghcJ agnnii CT
«/rd»cf lo (he fefcrvdwa |\*Inina v.Sute. Op No 2*31.
91vd)) (Alatka 1911)
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A lap* which die prosecution inadvertently faded to
ditclote |n ihe defendant prw to Will ia admits.Me if (hr
defendant d<*a nol auffer aubilantial pi«|oJice horn in
admission Helds *. Slate, Op No, 2)60, 679 IVJ 46 (Alatka
1911)

Destruction nf taped evidence whiih ih«uld pceservrj
under thia rule d-r anol deny drlendani due proccn when ihe
evidence merely would hs*e been cumulative of ocher rvi*
drnce on trial. William* v. Stale, Op No. 2366, 629 IVvd 3#4
(Alatka 1911).

Tnal court's failure tn mture that proiecution wiinen,
radee than the date. cpputed disclosure of (hr wilnfll*
melJical and psychiatric rtcordi was enor. but the EIT0 wai
hsrmlett where there wi» mahing tn thote recocdi beanrg on
her credibility and competency thal wai me cumulative to her
Inal leitimon/ and where Ibn»« recordt were not incutintrni
wnh her leitimceiy. Spencer v. Stale, Ojt. No 40. M2 )'2d
1)71 (Alatka App 1942).

I adurr Of dffcnJanl at bn 6nl trill to requrit ditdoiurr
of evidencr taken from d*e victim, which evidence w*i
detiroyed after the tnal, waived any right he may have haJ to
lhe evidence at hii arconJ Inal nn ilie tame charge, revert *1 of
hit 6ril conviction not having revived ducovrry lighti which
had already lapied, contrqucntl;, the protccutiivi had no duty
in preserve d>f evidence in queilion unleil it wai to clrarly
etculpatory that the prosecutor wai obligated lo preserve it
absent a etquest Carman v. Stair, Op. No 206.65* IvVd 131
(Alatka App 1913).

W hfrr dcfrndsnt was charged wnh obtaining or attempting
to cdiam money by deception frt*st an ehkrly male friend, toil
court's order that the State dnduse all financial recordt u(«n
wf.ith it intended lo rely, rather than orJrnng pnwiuction of all
bank record* of lhe victim ffcNtt May 19x0 through Mauh
19*1 at requeued hy drfrndant. w*s proper l.Inn* v. Stair,
Op No 324.674 r;j 1)4) (Alatka 19«)>

Altf caigh tnal court ahcajld hi** allowed ducovery of a
police report concerning rsjie vutim'l activittfi during the
jwmyj thr defendant claimed he met her, thr emir wai harm*
lets, since the f»In* report m rIf d<d not contain any eaculpa*
lory matpnal. nor wa* ihrrr any reaton in t<heve that any
ocher iiaiemenli takrn by ihr jwl#<e in connection wnh the
rrfnrt ditcloteJ riculpnory tnfonnation. llraatrn v, Male.
Op No 504.70) Ivd nil (Alatka App. 19*3)

Although the prusrcuiiort ahould have given drunk dnvmg
defendant pretnal nuTur of hi intent lu call an eapen wiinen
to tetlify cteterm.ng an analyna of defendanl'a bl<w>) uken
following hn anfil, it wai noa an aNote of discretion T0I' Inal
court to pemul the wiinen to tratify Ruvtrll v. Munlclpalit;
uf Anchorage,Op No. 314.7061Vd 6S7 (Alatka App. 1913)

Tnal cnurTi decision nor toctvnpel disdoiure uf infocma
|\ rrlat.ng to 19 rase obtained by (xjhcf ihimsgh calls to (he
%iin\* i(rqvp<r»* program, a program which aohcila »nforma
I»or| fnvit ihr publ.c concemuig cnntei um>r invrsligation.d>J
ma luhstantialff impair the fiiorvfti Of defendanrt Inal, or
osherwite smpermiss.bl* tnfnnge upon hii cunsiituticK.aliy
pcoiesird tnal eighit. Oalenline v. Siafr, Op. No. 33*. 7C*
RVJ 922 (Alaska App [913)

Assuming w.dtoui deciding ihat the Sme had a dwmt t>
prrterse (wdice dupauh tape, the State met til burden *i
rstaMishmg that she denructitn of tajx was (0NE sngrx«Jd
fanh and that ihf dcfrnJam wat ft* jvc/jJicrd by the drttruc-
iion. thut trial ecurt J.J no* afiuse tis ditcreiMus in refusaif hi
UndKtn the S'lI'e by ditmitung the indictmem ignnsl defen*
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aali. Abdulbirjul V. stale. Op. No. 6)9. 721 P2d 1711
(Alatka App 1916).

failure of the pratccutn* to provide agipropriai ; retrial
ducovrry did no4 requirr prtduiinrs of disputed i«jltmony
since the continuance offered by the trial court would have
iur*d any prejudice ilcnutting (Nllsthe diicovery violation,
however, the lack nf pn  Lee was purely fortutlout: in future
cam apfvllale cnurti v mu* to acrutinlye pmircutorial
conduct m this area, *e <Ahetila|e to reverse where il
appears ihat the defend* -ecn prr/udiced by aucb action.
Hurtle *. Stair, Qji. Ni *<72 T2d 1019 (Alaska Ajg>

1919

\Were ciferctrt nackro lbosirg et Fe ves Sgrificart
ly disadvantaged by the intmductiors without prior nciice of
utiimony regarding a statement he made to the police, the irial
(ourt'a offer nf a continuance war the pcuj*r remedy for ihr
violation nf this rule. l.ongley v. Slate, Op. No. 940. 776 IvVd
3)9 (Alaska App 1949).

Whecrr prosecution violates thil rule by not disclosing to
drfeftte countrl awitneit it (mends to call, the proiecution has
thr hurJrrs ol shnwmg litii Die defendant has not twrn preju-
diced in she manner he specifically daunt, tf Dus burden is nut
met in rtgard to a violation of this rule which surface* during
tnal. and the prosecution dcrms Die evidence loo important lo
pr«fed without il. ihr proper remedy it a mistrial rather Dun
acontinuance Hurtle v, State, Op No 36)9. 105 T2J 344
(Alaika 1991).

A prosecutor should d.tc' te lo ihe defense, upon request,
cnrmnal records of JAI0N, at Iratl in cates where the protrcu-
lir«i intends to rely on (hem Tagil* v. SUIf, Op No 2134.
112 IVd NH (Alaska Aj<p. 1991)

In drug cate where an niue was whedter the |«obce invests*
g*i»on was the pr\«!uct of an illegal search hy police trsfor*
mams, and the stair atirrled ita pnvdrgr not to identify De
informants, uprrt which the judge cmJurtfd an m camera
hrarvng «awhich hr qurilioned the m/omtami uung questions
tulartiiied hy the drfrndanl and lh« state and concluded that
the identify of informants did not havr to be rrtealrd, she
Jrfrndarvi was rntolrd to are lhe tranunpt of lhe in camera
hr*nng with all snfonnalires deleted that might identify (he
avorrswa FEIIFIM V Male. Op Ki 11)9. SI) IVJ 615
(Alatka A ff 1991).

111.  Dlaclunrre (o IVdsecsrllon

The mere fad that a «<*jri order* an accuteJ to submit

pcetnal mfomtaiion which is nol *peci6catly included in this

rule does not etiabiiih (hat (he court has abuted ni discretion
ScuCl ». .Stale, Op No |CO04. 319 IVd 774 (Alaika 1974).

An order requiring an accused to prrvjuee information nol
espmily providrd for in (bcic rules for criminal procedure
d'<* firt ccrttnrute an imprulrtr pnvnulfatites ol anew rule of
crumnal pmcedurv Scoil v. .State, Op No [(>>4. 519 IVJ 774
(Alaika 1974).

The privilege agiinit compelled telf incnmmatian under
ﬁeAlaﬁCIrntmﬂamhbmeaml\qcmmlpneajm
alducovery m criminal pniceedingi Seotl t. State, Op. No
1031.519 P2d 774 (Alatka 1971).

The furtdamental ngM m< lo inen nnate one's self applies
at every suge of a criminal inquiry cr pnxrrJing* regardless
Cl any /sdgc maJd* eaclutMUiary or eviJeraiiry rules Scsll *.
State. Op S0 ICOI. 119 P2d 774 (AUtka 1974)

Rule 10

A pretrial order requiring an accuird to disclose (he name*
and addresses of witneitei, to produce for inspection and
copying all written or recorded statements of prospecliv*
dcfrnse or government witnrsiri which Die accuted posieitr*
anJ to produce alJvance notice Of the alibi dcfrnte logeihn
wnh in/onitaimn indicating any place or places he claims e
hs«e been, violates thr accuted*! pftvdegr agaunticl/ incroin
nation under (he state Consiituiiius. Scull v. Slate, Op N"
1Ca)4, 319 IVd 774 (Alaika 1974).

A pretrial discovery order requiring an aciuied In fumnt
nnaice of the ahhi defense d«*a n<a violate an accuted -
privtleje aglinil self incnnnnaimn under ihe state Conttmi
licas. Scott v. Slate. No 1(704. 519 IvVd 774 (Alatk
1974)

Where Dine was nn indication (hat defendant ever mienJc «
].O uie the rrp»is of « Artarmi eipert at trial, it was cm* - 1
the Court to compel its disclosure in the state. Cilpson e, Stall

Op No. 2066.609 P7d 10)1 (Alaska 1910)

Criminal Rule 16(c)(1) ha* no relevance when s perm*
whose fingerpnnts are sought conirnti to give them. llertry ¢
State, Op. No. 71*1.621 1VJ | (Alatka 1910).

Ihti rule, at it penaint in c*btainmg identificatioes f vtdesti

IUCh as Angeqtnma, doe* not apply to (<rions lawfully i
cuticvdy. Liston v. .State, Oj; No 219, 658 FVd 1346 (Alart

Alv  19*3)
Tnal court did not eir in siting tn tuppirtt evidence *

palm print taken frrwn defer lam without s warrant wh.
drfcniint was lawfully in cu tecviy Lists.- v. Slate, Op N

219. 651 IVd 1346 (Alatka App 1913)

ltic 17,  Sub)ijiu.

(*) r»r Aiifiidiiiuc of VViirmm- I'orm-
Ittu>n«.

(1) Subponut iltill inoc) (<ythed til uml
ihe teil of ilie courl. uni thill be ngneil and*c*I>
but othcrwite in b!xrik. The puny ie.|luetiinp t *ul
poena shall fill in the hlarJcs before llie subpoena =
served.

(2) A subpoena thal!

(i) stale the ninir of the court and the title,
any, of the proceeding, and

(ii) state whether the witness is lo testify
behalf of the state, a municipality, rily or borouy!
and order any witness testifying on behalf of Il
stale, a municipality, city or borough, to appc
without the prepayment of any witness fee, and

(if) command each person lo wnom the subpoti
is directed lo attend and give testimony at the Im
and place specified therein.

(.1) Magistrates may issue subpoenas in ai
proceeding before them.

(h) Defendants Unable lo Il'ay. A subpoti
shall be issued by Die clerk as provided in tetli.
la) for adefendant financially unable to pay the fi
of the witness. The determination of financial inahi’

29



