


SENATE BILE NO. 91
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

HY SENATORS I'AYI.OK. Halford

Introduced:  2/2(1/95
Referred:  1IKS. .1I)

A BILL
FOR AN ACT ENTITLED

"An Act creating lhe crime of criminal transmission of human immunodeficiency

virus (111V)."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. AS 11.66 is amended by adding j new section to read:
ARTICLE IA. HEALTH OFFENSES.

Sec. 11.66.160. CRIMINAL TRANSMISSION OF HIV. (a) A person
commits the crime of criminal transmission of human immunodeficiency virus (HIV)
if the person, knowing that the person is infected with HIV,

(Ir*engages in intimate contact with another person;

(2) transfers, donates, or provides the person’s blood, tissue, semen,
organs, or other potentially infectious body fluids for transfusion, transplantation,
insemination, or other administration to another; or

(3) dispenses, delivers, exchanges, sells, or in any manner transfers to

another person any nonstcrile intravenous *r intramuscular drug paraphernalia.
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(b) In a prosecution under this section,

(I) it is an affirmative defense that the person exposed by the intimate
contact, the transfusion, transplantation, insemination, or other administration or the
transfer, knew that the defendant was infected with HIV, knew that the action could
result in infection with HIV, and consented to the action with that knowledge;

(2) it is not necessary to show that the victim has been actually infected
with HIV for the defendant to be convicted.

(c) In this section,

(1) "HIV" means the human immunodeficiency virus or another
identified causative agent of acquired immunodeficiency syndrome:

(2) “intimate contact" means sexual penetration or any contact in which
the body of one person is exposed to a body fluid of another person ir: a manner that
could result in the transmission of HIV;

(3) “intravenous or intramuscular drug paraphernalia” means any
equipment, product, or material of any kind that is peculiar to and marketed for use
in injecting a substance into the human body.

(d) Criminal transmission of HIV is a class B felony.

*Sec. 2. This \ rapplies to all offenses committed on or after the effective date of this

Act.
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CS FOR SENATE BILL NO. 91( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

SponMir(s): SENATORS TAYLOR. Halford
A BILL

FOR AN ACT ENTITLED

"An Act creating the crime of criminal transmission of human immunodeficiency
virus (H|V)."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

» Section I. AS 11.6b is amended by adding a new section to read;
ARTICLE IA. HEALTH OFFENSES.

Sec. 11.66.160. CRIMINAL TRANSMISSION OF HIV. (a) A person
commits the crime of criminal transmission of human immunodeficiency virus (HIV)
if the person, knowing that the person is intectc ' with HIV.

(1) voluntarily engages in intimate contact with another person;

(2) transfers, donates, or provides the person's blood, tissue, semen,
organs, or other potentially infectious body fluids for transfusion, transplantation,
insemination, or other administration to another, excluding perinatal transmission: or

(3) dispenses, delivers, exchanges, sells, or in any manner transfers o

another person any nonstenle intravenous or intramuscular diug paraphernalia.
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(b) In a prosecution under this section,

(1) it is an affirmative defense that die person exposed by the intimate
contact, the transfusion, transplantation, insemination, or other administration or the
transfer, knew that the defendant was infected with HIV, knew that the action could
result in infection with HIV, and consented to the action with that knowledge;

(2) it is not necessary to show diat the victim has been actually infected
with HIV for the defendant to be convicted.

(c) In this section,

(1) "HIV" means the human immunodeficiency virus or another
identified causative agent of acquired immunodeficiency syndrome;

(2) “intimate contact" means sexual penetration or any contact in which
the body of one person is exposed to a body fluid of another person in a manner that
could result in the transmission of HIV;

(3) “intravenous or intramuscular drug paraphernalia” means any
equipment, product, or material of any kind that is peculiar to and marketed for use
in injecting a substance into the human body.

(d) Criminal transmission of HIV is a class B felony.

» See. 2. This Act applies to all offenses committed on or after the effective date of this

Act.
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7 March, 1995

The Honorable Lyda Green, Chuii

Senate Health, Education and Social Services Committee
Alaska State Capitol

Juneau, Alaska 99801 1182

Dear Senator Green:

I am writing or. behalf of die Board of Directors of the Interior AIDS Association to
express our strong opposition to Senate Bill 91 (SB-91). This bill, if passed, will not
prevent the spread of HIV-infcction, but will in fact promote the spread by further
marginalizing individuals who are infected, stopping highly effective needle exchange
programs which have demonstrated ability to reduce HIV transmission, and causing
individuals to not get tesfed, thereby reducing the chance these individuals will
receive medical attention or take appropriate precautions to prevent further
transmission.

Tne bill appears to be based on the misconception that HIV is spread by a select few
individuals in a malicious and intentional manner e this is completely false. There an:
already laws which punish individuals convicted of rape and/or assault who
knowingly try to spread HiV. However, SB 91 intrudes in private lives, and places
responsibility for the acts and decisions of others on one group of people. As those
of us who have been fighting this disease for over a decade know, we ALL share the
responsibility for protecting OURSELVES. To place that responsibility on others,
and then blame them when your own actions result in transmission of HIV, is to
promote irresponsible behavior and further spread of this disease.

More importantly, SB-91 is blatantly unconstitutional, violates privacy, sets up the
State as “bedroom police"”, punishes a small group of people based on their medical
status, and violates State and Federal law prohibiting discrimination based on

disability.

One does not have to look fur to see how unethical, unenforceable and unrealistic this
law is. Will HIV-positive women be Lied for passing the virus to a fetus ? Will a
person in t divorce proceeding be able to bring felony charges against tn estranged
spouse as "payeback'* ? The result of this Icgi:lation would be er.dless litigation and
increased suffering for those already dealing with HI'VV and AIDS.

We urge you to stop this bill in Committee. It is bad policy for the State of Alaska
and will nol protect one individual. It will be costly to the .Mate, cause suffering and
pain to many individuals already fighting for their life, and in the end, serve to spread
HIV farther and faster.

Sincercl

Meafrk A. Tumeo, Pb D.
Chair, Interior AIDS Association
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SENATE BILL NO. 91
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINETEENTH LEGISLATURE « FIRST SESSION

Ity ShNMOKS IAVI.OR. Halford

Introduced:  20/95
Referred:  HUS. Jtl)

A BILL
FOR AN ACT ENTITLED

1 "\n Act creating Ihe crime of criminal transmission of human immunodcficicnc)
2 v IHVW)."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 e Section I. AS 11.66 :s amended by adding a new section io read:

5 ARTICLE IA. HEALTH OFFENSES.

> See. 11.66.160. CRIMINAL TRANSMISSION OF HIV (a» A person
/ commits the cnme of criminal transmission of human immunodeficiency vims (HIV)
S if rhc person, knowing that :hc person is infected with HIV. \\'s

f (BH4engages i iimtinate cmeaal Wit another pergdAw |

W (2) transfers. donates, or provides the person’s blood, tissue, semen.
11 organs, or other potentially infectious body fluids for transfusion, transplantation.
12 insemination, or other admmistranon to another or ‘

13) dispenses, delivers, exchanges, sells, or in any manner transfers to

14 another person any nonstenic intravenous or intramuscular drug paraphernalia.
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Sec. 2.

Act.

st

(b) In a prosecution under this section.

(1) it is an affirmative defense that the person exposed by the intimate
contact, the transfusion, transplantation, insemination, or other administration or the
transfer, knew that the defendant was infected with HIV. knew that the action could
result m infection with HIV, and consented to the action with that knowledge:

(2) it is not necessary to show that the victim has been actually infected
with HIV for the defendant to be convicted.

(c) In this section,

(1) "HIV" means the human immunodeficiency virus or another
identified causative agent of acquired immunodeficiency syndrome:

(2) “intimate contact" means sexual penetration or any contact in which
the body of one person is exposed to a body fluid of another person in a manner that
could result in the transmission of HIV;

(3) “intravenous or intramuscular drug paraphernalia” means any
equipment, product, or material of any kind that is peculiar to and marketed for use
in injecting a substance into the human body.

(d) Criminal transmission of HIV is a class B felony.

ThisAct applies to all offenses committed onor alter the effectivedate of this
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ALASKA
CIVvIL LIBERTIES UNION

An Affiliate of the American Ciuil Liberties Union
?. 0. Box 201844 Anchorage, AK 99B20-1844
Phone: 1*907*258-0044 Fax: 1-907-258*0288

March 7, 1995

The Honorable Lyda Green

Chair — Senate Health, Education
and Social Services Comnittee

Alaska State Senate

State Capitol Building, Room 423

Juneau, AK 99801-1102

Re: House B ill 199/SB 91

Dear Senator Green:

I am writing to you on behalf of the Board of Directors and
members of the Alaska Civil Liberties Union (AkCLU) to express
serious concerns regarding House B ill 199 and Senate B ill 91, "an
act creating the crime off criminal transmission of HIV."

The emergence off the Acquired Immune Deficiency Syndrome
(AIDS) as a major threat to public health has seric-a implications
for civil liberties, such as control ever one'6 body, freedom of
association, and the right off privacy of one's medical records.
The outbreak of HIV/AIDS has causod groat public fear and concern.
It is especially important at such times that a public health
policy which is rational, effective, and presents the minimal
intrusion possible into civil liberties be implemented. This bill

accomplishes none of those goals.

These proposod bills are so fraught with problems that the
best approach would be to abandon then altogether. Among the
problems: these b ills would actually discourage responsible
tasting nnd preventative measuros desighed to prevent the control
and spread of HXV/AIDS; it would be impossible to prosecute these
cases even with grave invasions of personal privacy; the bills
discriminate on the basis ol marital status; and the bills are
unnecessary. Each of those concerns will bo addressed

individually.

iL. Transmission of AIDS rmv already be p- osecuted under
existing, criminal statutes.

The first point that needs to be made is that the Lille arc
absolutely unnecessary. Existing criminal statutes can already be
used to prosecute the knowing transmission of HIV/AIDS. According
to Assistant Attorney General Dean Guanoll, a person with known HIV
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infection cculd be prosecuted under existing statutes for: (a)
attempted first degree murder, if s/he intended to kill another
person by Infecting them with HIV; (b) attempted assault, if s/he
intended serious injury, not death; or (c) reckless endangcrment,
if a/he engaged in behavior that could transmit the virus, but
where transmission of the virus was not intentional or knowing. Of
course, SB 91 and HB 199 would create new classes of felonies,
Class 3 and Class A felonies respectively, which is unnecessary
given the laws which already exist.

2. Those b ills mdiflccuracs.Alaskans from .becoming-informed of
m eir.Hiv/Aias-m tuil,.

These bills are likely to discourage people from becoming
informed of their HIV/AIDS status. There is a strong public health
incentive to encourage people to participate in voluntary testing
programs in order to be informed of their HIV/AIDS status and
therefore, to practice behaviors which reduce the risk of
transmission of AIDS. By making it a crime to "knowingly'l engage
in behavior which is likely to transmit HIV/AIDS, the legislature
is encouraging people to remain ignorant about their HIV/AIDS
status. Ironically, this bill will have the paradoxical effect of
discouraging people from being informed of their status, which is
the exact opposite result frcm what the legislature is trying to

accomplish.

2. It will be difficult. if not impossible, to prosecute

theaa.caajuu

It will be nearly, if not completely, impossible for the state
to establish that someone knowingly engaged in intimate contact
which could result in transmission of HXV/AXDS. To establish that
the person acted with knowledge, the state would be required to
obtain confidential medical records from the defendant, or would be
required to investigate intimate details of that person's life to
determine whether "the totality of the evidence concerning the
existence of the knowledge" [aee Section 11.41.600 (3)(c)J
regarding that person's Ilife indicated that s/he knew of the
likelihood of his or her status. To prove that a person "knew"
about his or her status, without actual test results to establish
this fact, would require the prosecution to Investigate very
intimate details about a person's life including his or her sexual
life, possible drug usago, and medical history areas which are

constitutionally protected.

La liJLLa biills —rights .icl privacy and signal
ciQtictloru

The entire statute ic likely to vlolato constitutional rights

2
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of privacy articulated hy the United States Supreme Court in a

series of decisions, including Griswold v, State of Connecticut.
381 U.S. 479 (1965) Eisenotadt v. J5alrd. 405 U.S. 438 (1972) and
Roe v. Wude. 410 U.S. 113 (1973). These cases have been
interpreted to give individuals a right of privacy in decisions
such as birth control, sexual conduct, and abortion. This line of
cases would likely apply to criminal transmission of AIDS because
of the degree of state intrusiveness necessary to prosecute these

cases.

It is further problematic to allow an affirmative defense to
married couples (aa* Sec. 11.41.600 (b)(1)] and not to unmarried

couples. Besides the privacy concerns addressed above, this
section will also pose an equal protection problem. The case of
Elsenstadt v. Baird (1972) specifically forbade — on equal
protection grounds — discrimination basod on marital status.
Allowing an affirmative defense to married couples, but not to
unmarried couples, will pose equal protection problems if this bill

becomes law.

In short, tho AKCLU is very much opposed to these bills and
believes they are unconstitutional, misguided and wrong. While the
concern for the sproad of AIDS is a valid legislative concern, the
time, money and effort involved in passing these tills into law
would be much better spent on a broad-based public education
campaign informing Alaskans about the risks of HIV/AIDS. For those
persons who do knowingly chose to engage in dangerous and risky
behavior, current criminal statutes permit prosecution of these

cases.

Sincerely

Randall Burns
Executive Director

RCK;jRPB



' .-5-02-95 THU 08+"S5 SOfl-E?[pEMIOLOCY_ 55X50. 9075627805 ?. 02/03

MEMORANDUM?'.! xcvissso . State of Alaska

i o LW Department of Law

Elisabeth L. Shaw \ﬁﬁd;LUME Hovcirbor 16, 1990
Assistant Attorney General '
Deoartment o; Law - Civil Div. RE D

TLND 465-3428
Criminal liabi-ity for
SLBECT having unprotected sex
J while infected with HIV
or AiDS

Doan J. Guar.eii”®
Assistant Attorney General
Criminal Division, Central Oiiico

At the request of Chief Prosecutor Laurie Otto, 1 briefly
raviewed the question of possible criminal liability for someone
who intends to spread the HIV virus by having unprotected sex with
another peroon, or by donating blood. |In short, 1 believe we can
certify that prosecution under state law is possible for both
intentional or reckless conduct.

IT someone intends to kill another person by infecting
them with the AIDS virus, it could prosecuted as attempted fTirst
degree murder.* This holds even if infection is, as a Tactual
matter, unlikely or impossible, since impossibility is not a
defense as long as the actor believes that death will occur. AS
11.21.100(b)? see also Garaan v. State, 436 P.2d 968 (Alaska 1968)
(factual impossibility which was not apparent to the actor should
not, as a matter of policy, 1insulate him from conviction for
attempting commission Of the offense). This view 1Is shared by
3arry Stern, Profar.sor of Law at Wjf*tern Hew _England Law School,
who was one of the principal draftors of the revised criminal code.
It would also be possible to charge an attcaptod assault, ii the
person only intended serious injury, rather than death.-

The mere interesting problem, and the one mere likely to
occur, 1is when a person 13 aware of the infection and has, or
attempts to have, unprotected sex with a cartner who 1is unaware.

The mental state would probably not be "intentional* (3ir.ee the

1 The Alaska Court ol Appeals has held thoro is no such crime
as attempted second degree murder, 3uitt ?. State, 670 ?.2d 415
(Alaska App. 1984) , ar.c based on that opinion, there are no such
crimes as"attempted manslaughter or nogligant homicide.

- The U.S. Suprama Court recently denied raview of an opinion
from a military court (attacnod) where the person was convicted of
attempted aggravat.ed assault (by means likely to cause death or
bodily harm) by trying to have unprotected sex knowing he was
infoctad by HIV. Jnitaa Statnt v. Johnson, 30 M.J. 23 (U.5. Ct. of
Mil. Appeals, April 12, 1990), cert. don. 48 CrL 3037 (Oct. 15,

1990) .
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Elisabeth 1. Shaw Movemberl5, 1390
Criminal liability for Pace 2

actor no doubt would not intend to pass the infection), nor would
it be "knowing"” (because the person may not believe infection was
a substantial probability). However, the person is consciously
disregarding a risk of infection, and most juries would find such
a risk to be substantial and unjustifiable. Thus the mental 3tate
would be "reckless™ wunder AS 11.81.300(a)(3), and it may be
possible to prosecute the person for reckless endangeraent, a class
A misdemeanor (AS 11.41.250) , that prohibits recklessly engaging in
conduct which creates a 3uostantiAl risk of serious physical
injury.

Please lot me know 1f a more detailed review of the law
iS necessary.
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STATE OF ALASKA
196 LEGISLATIVE SE SION

Revision Date:
Title: “An Act crealina.lhe crime.ol criminal transmission of
human immunodeficiency virus (HIV).'
Sponsor: Sen. Tavlor

Requestor: (SI HES
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ANALYSIS: (Attach a separate page if necessary.)

No measurable impact on the Public Defender Agency is tnticipatcd.

Prepared by: ..onn Saiemi. Director

BILL NO. SB*)
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BRU: Public Ddtendgr.Aggn.cy

Component: Pgblic_DstelldgrAg9-licy.

COMPONENT SERIAL NO. 1631

(Thousands of Dollars)
FY 97

(Thousands ol Dollars)
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 91
1995 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Department of Law
Title: A ACT Creating me crime of criminal transmission BRU: /Elrosecutron

of numan immunodeficiency virus IHIV).' Component:
Sponsor: Senator Tavlor
Requester: Senate HESS COMPONENT SERTAL NO. 0085-0090

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES
PE'IXSOTAL SERVICES

CONTRACTUAL
SUPPLIES
ERUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

| CAPITAL EXPENDITURES 1 1 1 1
ICHANGE IN REVENUES 1 ) 1 r

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1C04 GF

1C05 GF/Progrram Receipts

1006 GF/M

thyf

OTAL
Estimoto of any currant year (FY95) cost; * 0.0

POSITIONS
FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: fAttacn a separate page if necessary)
This oill would make it a class B felony for a person, knowing that he or she is infected with the human

immunodeficiency virus (HIV), to knowingly expose others to HIV infection through intimate contact, potentially

infectious body fluids (including blood, tissue, semen or organs) in any manner that could result in transmission
of HIV to a person who is unaware that the person causing the exposure is infected with HIV.

At tho current time, 660 Alaskans are known to be infected with HIV, including 120 full blown cases of
AIDS. This number incl'.des only those tested through state health laboratories. About four percent of those
known to be infected with HIV are under the age of 20. Because many at high risk test anonymously or out of
state, the actual number of persons residing in the state who have tested positive for HIV is undoubtedly higher
than state records indicate. The current rate of growth for HIV in Alaska is about eight percent per year.

Prepared by, " chhard% Peo es Drrerﬁf S | Phone._ -*65-3672
Division: Administrative Services Date: 3/6/95

Approved by Commissioner. Bruce M. Botclho. Attorney General Date: 3/6/95
Aljency: Department of Law

PREPARER TO, Plﬁ] E AL DISTRIBUTION C%)PI S TO GOVI NOR% EGISLATIVE OFFICE
For further distribution information, call the overno legislative

(Rev OFAVI riso.rds/MHR Page 1 of 2



FISCAL NOTE

STATE OF ALASKA BILL NO.  §B 91
1995 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

Of the known HIV cases in Alaska, the vast majority resulted from consensual sexual contact. Obtaining
a conviction under this circumstance (simply securing sufficient evidence to warrant a prosecution) would be
difficult, if not impossible. Consequently, the number of convictions resulting from exposure to HIV through
intimate sexual contact may be relatively small. In a rare case where a person infected with HIV deliberately
sets about to infect another, it might be possible to obtain a conviction. However, such a case is already
chargeable under the state's existing criminal laws.

Although the hill is intended to deter persons who have tested positive from engaging in conduct that
may spread HIV, we arc concerned that it will have the unintended, but certain effect of deterring persons at
the highest risk from seeking HIV testing and counseling, thus increasing the risk of spreading HIV.

Under these circumstances, estimating the number of prosecutions that would occur if the bill is enacted
would be highly speculative, making it nearly impossible to determine a fiscal impact.
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Senator Robin L. Taylor LTS
Sponsor Statement
Senate Bill 91
Before the Senate HES Committee
March 8, 1995
Senate Bill 91 was introduced with the goal of putting Alaska in
a pro-active position when it comes to dealing with individuals
who knowingly place others at risk of HIV infection. SB 91 s
intended to be preventative as well as punitive and is intended

to render a criminal rather than moral judgement.

As of December 31, 1994, 272 Alaskans have been confirmed to
have AIDS. That's since tracking began in 1982. Of these cases,

152 are known to have died.

The Epidemiology section of the Division of Public Health
reports that as of December 31, 1994, 540 Alaskans have
tested positive for HIV infection. That number represents only
those who were voluntarily tested through the State Section of

Laboratories.

The statistics show that HIV/AIDS affects both male and
female, across all age groups and without respect to race or
residence. The sad fact is that the rate ofinfection in Alaska

is growing.
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Sponsor Statement - SB 91
Page Two

If someone intentionally sets out to Kkill another person by
infecting them with the AIDS virus, they can be charged under
state law with attempted first degree murder. But what do we
do with the person who does not "intend" to Kkill, but still
places others in jeopardy? In 1990, the Attorney General's
office reviewed that guestion and suggested that..quote..."it
may be possible to prosecute theperson for reckless
endangerment"”, end quote. That is a class A misdemeanor

prohibiting reckless conduct which createsa "substantial risk
of serious physical injury".

Most people would equate becoming infected with HIV as
something more than a "serious injury".

Twenty six other states have seen fit to adopt specific laws
dealing with criminal penalties for knowingly transmitting or
exposing another to HIV infection. It would only be prudent for
Alaska to have such a statute on the books.

SB 91 is brief and to the point. It creates the crime of criminal
transmission of HIV and covers actions and conduct known to

transmit the disease.

The bill also provides an affirmative defense when the person
exposed knows beforehand that the action couldresult in
infection.

SB 91 is not intended to punish those who have contracted HIV.
It is intended to protect others who may be unknowingly exposed
to the virus by what shouldbe a criminal act of

irresponsibility.
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Alaska State Legislature
130 Senard Street, Suite 218

Juneau, Alatka 99801-2196

Legislative Research Agenc
: o o A 5

March 7, 1995

MEMORANDUM
TO: Senator Robin Taylor

FROM: Paula d. Scavera
Legislative Analyst

RE: Testing for IHV/A1DS in Illinois

You requested that this office research whether the number of tests for HIV/AIDS has decreased
in Illinois since 1989, when House Bill 1871 (Criminal Transmission of HIV) became law.

According to the Illinois Public Health Department, Epidemiology Studies and Health Systems
Development Office, the number of HIVV/AIDS tests bas been on the increase and not decreased.
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CRIMINAL PENALTI% NOWINGLY T%AFNSMITTING/EXPOSING

, HQ 338, Act 87*574 (87) - mudcmwnor « ‘dikt insn*mitting or conducts himiMf ki a
itunnor Itkviy to transmit mo anouc)

Aikunsss, HB 1498. Aol 614 (00) « tetany *‘sexim! inlercoune* (without Ut Informing others)
California, SB 1002, Chapter 11K4 (00) « felony, blood donation

Colorado, HB 1255 (00) - date 1t felony for knowingly performing, oﬁerinq 0r i -jweing to perform
(i%irtam se>iua| acts with \Berson* oilier tqan tr«xr spo%ses n excha%%e or money or an}/jl Otpef
tflng (lvaaGU?.lPersons no arc knowingly Inected wtth [11V wno patxontrs prostitutes ora guilty
of a class 6 felony

Ocluworo, MB 637, Chapter 335 (flfl) « felony, blood don.ition

Florida, HB 1313, Chapter tid-220 (00) - misdemeanor'sexual siteicogrso”: (80{- mudcmcancr
gfperson hag been informed of modes of transmission); HQ 1510 (80) -felony of tho third degree,
lood/body fluids donation;

Georgia, HB 1281, Act 1440 (88) * felony (after chuimng knowledge of tafection) knowing
Intercourse, donation, aluring syringes

Idaho, HO 853, Ctuaplor 70 (88) « prohibits knowing or willful exposure; HB 433 (85) « *dony
&prcv!dos affirmallvM delensu if snxual octwtfy oogunicd between conter&ng adults); "« felony,
nowing trarttmfcdon or t/ansmrt with tho Intént of Infoction

Minolt, He 1871 (89) «cum 2 felony for criminal trsnsmkslon e kuimaie contact; blood, scman.
A tisaua or organ donation: id, oxchanga, etc. non-eUriie IV drug paraphernal*. Provides an
artrmatfva dyfens* wthe parson axposad know that tho Infected parsons wee Infected wh HIV,
Enew,tgat* tho action oouid results In HiV Infected and contutilod to tha actVm vmh Out
nowiedg*.

Indiana, 8B 9, Pubilo (aw 88-123 (68) * Class C teiorry, blood dcnatJon

Kanaaa, HB 2841 (92) - Cass Amisdemeanor for indwiduals witha llfa Uinutamng ccmmunica-

Lie utieiia (OknowtngV engage in sexual jntercourse or sodomy, sell or donals blood, sanvon.

g_ssue or other body fiulds, or"shara hypodermic naadloa with intent to expose another to tha
Isease.

Kentucky, HB SO (89) « Class C tatony, blood donation. (also any health (acuity, phyekun or
hecun cars works/ who knowingly trxnifusee umesiod bicod whan theia ia not an emergency
W Uuion U guiry of CUsa C felony

. MB 425 9% - tetany fc* chjrtin? or,gans, skin oLother humap, .lhauaa;. class A
misdemeanor tor persons wno commits proefitution; class O fekmy tar committing prostitution or
\t/vno pr'(%cl-lljlr\?sl afnott_nor to commit proerartJon by engegsvj in sruusi acrVtfy In 8 manner likary to
ransmi nfection.

source: A|08 Policy Center, Intergovernmental Health Poiloy Profoct. The Ceorge
Washington University, June 1993,
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. SB 244 (92) + M3kos 4 ? tdony for anx poison lo commit offer, or ?ue 0 commit
Elr,ostltutlon oy enrqa ing m sexual activity wnvn h« or she knew or had beai informed that lie or
I* could poSsible fransmit the viius thiougn sexual activity.

Louisiana, HB 1726, Act 603 &87) * fine ol nol mcro men JO000. imprisonment wiin or wilhout
luid Ubcr for nof moiu Hum 10 yoa/o ‘sexual contacT without knowwiy consent of olher person

{\/Iar)%lagld, SU 719, Chapter 709 (09) - misdemeanor (may net knowingly transfer or aticmpf fo
ransfer

Michigan, HU 5026, Public Act +JO (M) « felony, sexual peneiraiion (if they do nut mform other
peison of (he presence of disease)

Mlssloalppl, HB 515, chapter 55/ (56) -knowtngf/andwillhiily violating health department orderr

Mlsaourl, HO 1151 and 1044 (90) - Class n felony, donation ot blood, organ, spenn, tissue,
vuxuul contact

Navada, AQ 550, Chaptor 762 SO?) * PfOvidou Ihat any pencn wno piacbcaa prostitution after
tootm% positive for HIV'is guntg ol afelony end will bu imprisoned in the stale pnson for not less
than T year, nol moyo than 20 yoa.a auto/or lined up to Ji0,C00. An owner cf a house of
prostitution who continues to employ HiVamorasuiulos i* [uble lor an damagies caused by HIV
exposure co « resyltc! Uie employment; SB 73 (69) « subject to contmemon by oourt ordor as
well aa other panaiuea (which are nor specmod)

Ohio, HB 471 (38) « felony ot me 3rd. degree, soil or donate blood plasma, blood product

Oklahoma, HO 1798 SWI) - felony (Mth Worn to Weeij; HB 1012 (91) - felony punishable by a
maximum of 3 yeam of fmprraoriment for knowm%l¥ enga mg with Intent to’Infect n conddct
Iwicorubty likely to result in transter of blood_or bo ){ﬂUId Into the bloodstream or through the

skin or other mémoranea of a ponon exoopi during In utero tranamlaaion.

/South Carolina, HB 2807, Ramification 647 (48) -aaJe. donation, axohanga of | cod products;
*«ocpoung another person to IfIV without frit Informing*: SB 1146 (90)  felony (upon conviction
must be fined not more man 62.000 or impnsonod fCr nor more man Oyean) for engaging with
orwithout consent In sexual Intercourse (Vaginal, anal or oral) without Ant kiforming Inprosmutlor,
tailing or donating blood or other body luida or«unny ruMdlee

Tenneceea, HB 461, Chapter 281 (91) - class C felony for committing prostitution whan a
persons knowa that ha or she la H)V+

Taxaa. sB 969 (69) « felony fcr ‘engaging In conduct Uroty to transfer*

Utah, HB 24 (93) « Mandates HIV testing for persons corroded of pros'Sutton or petronoing or
sexual/ aodciting a prostitute ~ Provides enhanced penalties (3rd. degree felony) u m«a
indMduala test posuva for HIV. know tiw Ust results and have recervwd written pofionel notice
of their posrtrve U+t rueuhu from a Law anforoement agency.

Virginia. HB 1974 (89) - class o Worry, donating or settng blood, body flutoa, organs or thauea

WaahlnyUtn, SB 6221, Chaptor 203 (06) «assault 1 thesecond degree fcr a person who has
exposed or transmitted HIV to another parson with siint to inflict bty harm

TOTAL - 26 STATES
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la (Caaral 451
Plain error 453
Preservation of ground* for review 452

451 In gereral, review

Appropnal* tlamUrd of review of r*ntDengc
to conviction for sex odensc ia whctocr, after
vtewtnj? evidence in tight most favorable to
prosecution, any rational trier of fact could
have found euectiil element* of crime beyond
reasonable doubt People v. Maun. App. 5 Diet.
1991. 163 QLOec 710. 221 ILLAppJd 164, 581
N.EJd 364, disagreed with 165 nLDec. 739. 585
N*.E-2d 135.

Standard of review for dctermiaic* surfl*
aency of evidence to support sex offense con*
'/Salons was the tnuililonal test applicable in
other criminal fain, of whether evidence
viewed in light most favorable to Stare would
iupport rational trier of fact's determination
that essential dements of dime bad been prov—
en beyond reasonable doubt, rather than
heightened requirement that evidence again*!
defendants be dear and convincingor substan—
tially corroborated, and accordingly, the issue

5/12-16.1.

LEGISLATIVE RESEARCH AOY

FAX NO 907 463 3351

CRIMINAL CODE OF 191

io be tesolved w»n whether Stare's evidence
was 90 m m Olfactory or improbable tiur there
remained rasonablo doubt of defendants®
guilt. People v. ALen, App. 1 Difl.1991, 162
1591):)& 872. 220 11LAppJd 772. 580 JLEJd

4. Preservation of ground™ for review

Defendant in child tcxnal abuse case waived
iewe whether circuit court »rrrxi in allowing
pediatric nurse to testify that, in her opinion,
victim was being tptghful la descnbing-ftisault,
where defendant did not object to testimony
cither at trial or ia written posttrial motion,
and specifically questioned witness about her
statement at length. People v. Davis. App. 5
Dta.1991.153 DLDoc. 82.208 ULAppJd 33.566
N.EJd932.

Issue ol whether examining clinical psychol-
ogut Zopinion of credlbUity of minor who was
allegedly victim of sexual abuse Ibould not
have been admitted was waived, where defvn-
dau did not object to court®s questioning of
ptychologsst at mal or raise ihe uuucr .a
postmal motion. People v. Uldun. App. 2
DU.1990, 143 ULDec. 180. 197 IlLAppJd 205.
553 KiJd 1166. appeal denied 149 1iLDec.
330. 133 QL2d 563. 561 N~ Jd 70a

453. Plain error, review
Any error in considering examining clinical
prydioloctst*S opinion of credibility of minor
who was allegedly victim sf sexual abuse by
her father was not of such magnitude as io
require, plain error review. People v. Hlcko*.
App- 2 DtsU990. 143 1UDec. 180. 197 I1L
AppJd 205. 353 tf-EJd lied, appcad denied
TTLDoc. 330. 133 11L26 565, J41 NiUd 700.

§ 12-16.1. Repealed by PA. 85-1433, § 6, cff. Jan. Il. 1989

Historical and Statutory .Votes

Th* repealed section made it a crime to
permit the tcxuai abuse of children. See. now,

Z0ILCS 150751,

5/12-16.2.

21

Criminal transmission of HIV

§ 12-16-2. Criminal Transmission of HIV. (a) Aperson commits criminal
transmission of HIV when he or the, knowing that he or she ia infected with

HIV:

(1) engages in intimate contact with another.

(2) transfers, donates, or provides bis or her blood, tissue, semen, organs,
or other potentially infectious body fluids for transfusion, transplantation,
insemination, or other administration to another; or

(3) dispenses, delivers, exchanges, sells, or in any other way transfers to
another any nonsterile intravenous or intramuscular drug paraphernalia.

(b) For purposes of this Section: 52

£>uu3v tpswwE
I™ coa. c&ipag

P. 02

BODILY IIARM

"HIV” means the b
causative agent of aw

"Intim ate contact v
person to a bodily flu'!
transmission of HIV.

"Intravenous or intr
product, or material ol
Injecting a substance i.

(c) Nothing in this £
with HIV has occurro
transmission of HIV.

(d) It shall be an affi
Infected person was in:
infection with HIV, anc

(e) A person who con
felony.

Laws 1961, 8§ 12-,
Formerly Il Sl_lrm ch
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Word* *ad Phrarse* (ferm.Ee

5/12-17. Defenses
§ 12-17. Defenses.

(a) It shall be a defense
of this Code where force o
the victim consented. "Co
sexual penetration or sexu
resistance or submission
threat of force by the acc
dress of the victim at the

(b) It shall be a defense
12-15 and subsection (d)
reasonably believed the pe

byPJL831Rl7 51. eITJ][J

If—Jilggzl 1992 PA 87y4

form erly ULRev.Sus.1991, eh. 39,
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"W means the human immunodeficiency virus or any other Identified
causative agent of acquired immunodeficiency syndrome.

‘Intimate contact with another’ mcam the exposure of the body of one
person to a bodily fluid of another person in n manner that could result in the
transmission of HIV.

"Intravenous or Intramuscular drug paraphernalia” means any equipment,
product, or material of any kind which is peculiar to and marketed for use in
injecting a substance into the human body.

(c) Nothing in this Section shall be construed to require that an infection
with HIV has occurred in order for a per  'o have committed criminal
transmission of HIV.

(d) It shall be an affirmative defense that the person exposed knew that the

infected person was infected with HIV, knew that the artion could result in
infection with HIV, and consented to the action with that knowledge.

() Aperson who commits criminal transmission of HTV commits a Class 2

felony.
Laws 1961, p. 1983, § 12-16-2. added by PA 86-897, § I, cff. Sept. 11, 1989,

Formerly IILilev. 3UU991 ch. 38, 112-16-2.

Crui* Reference*
AIDS lavettigation Information. cooitdestiAlicy, 500 410 CLC5 323/7J.

Law Review Commrntarlc*

ab%??or%TDNS/l‘trﬁanéF]“XlaaoJ%WSancc?oggo@P ¥ doncofa%%% %Vt eige G ergml_?nfal l I
ﬁﬁrey%éuXt?J;;nnsg CRw”apStFj;JlO@ 0 rOrP e o %ﬁaﬁ nola ng e Z”lé

eunc mas.

Library References
Word* and Phrase* (PennJEd.)

5/12-17. Defenses
§ 12-17. Defenses.

(@) It shall be a defense to any offense under Section 12-13 through 12-16
of this Code where force or threat of force is an clc tent of the offense that
the victim consented. "Consent” means a freely given agreement to the act or
sexual penetration or sexual conduct in eruption. Lack of verbal or physical
resistance or submission by the victim resulting from the use of force or
threat of force by the accused shall not constitute consent. The manner of
dress of the victim at the time of the offense shall not constitute consent.

() It shall be a defenso under subsection (b) and subsection (c) of Section
12-15 and subsection (d) of Section 12-16 of this Code that tho accused
reasonably believed the person to be 17 years of age or OVer.

A LA

Formerly IHUtev5utl991. ch. 34. T 12-17.

873

P. 03
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mund this came to the circuit court of Cum-
berland County to allow defendant to flic a
new motion to withdraw his guilty pica and
for a hearing on that motion in full compli-
ance with Ruie 'XM(d). If. Jpon completion
of lhe proceedings on remand, defendant's
motion to swithdraw his guilty plea is denied,
this court wtil address, at defendant's re-
ipiest. the correctness of that decision ar.d
'he rema_inin? issues raised herein  See P*N-

Bt (HimtE D, 1t mJfi 189, 1Ds. IS
llDec. «9. VW Vald 7™M
tniul Oi- * n port; MOV -v
miiiilni iiith hrrctiuH*
|
13 1Ith:« Jo-
loo MDc. <9

PEOPLE, slate uf Illinois. Kc’flomlent
r.
Johnny GILSON. Petitioner.
No. 76090.

nuoremc Court of Illinois.
Aprl 6. 1994.

Pror Rejwrt: Jffi HIAppdd VA. 610
NEJd Oft.

Petition for leave to appeal allowed

In the <\\ernse of this Court'a iupemaory
authority, tha cause S REM.\SDF.D to the
Appellate Court. Dart Dinner. The appei-
late court a icdcred to reconsider ta judg-
ment m case Noa J-/2-31.3-92  ard
t-'/J-dWJ J» aght of People a Jan/i 1904
iS 1UJd 37. P*% Il Dec 625, *» NEJd
*0

M| NORTH EASTERN REPORTER, 2d SERIES

1B 2
Of, IMDec 0V

The PEOPLE of the Stale
of Illinois. Appellant.
V.

Carrthii RI'SSELL. \ppcllre.

Tlir PEOPLE of the State
of Illinois. Appellant.

N\

Timoth» LINSKORI). Appellee.
Nils. eit.l. -l4ft
Supreme o -irt >f Illirois
in X HIM

Defendants were charged, .n -ejwrate
preseratton*. with -showing!- transmitting
inman immunudrflctr.cy vtru* HIV. to an-
other person through .minute o-r.tact The
t’jrait Court. St. Clair County. James DoNno-
van. J . and the Corait Court. One* County.
Ashton [ Waller, Jr. J. declared criminal
4. prohibiting knowing transmission if
HIV to another through intimate contact an-
constitutional state appealed w<l cases
swere consolidated  The Supreme C-nin.
Hcipie. J. Se-d that: 1) statute .lid not
vtoiate itate and federal constitutional pro-
ections for fM speech: J! statute did not
wioiate itatc and federal constitutional pro-
ejectwu for free allocation. and 3i statute
was not unconstitutionally vague

Reversed and remanded.

L Constitutional Law 2»90.|<])

Health and Environment £5M

Criminal statute prohibiting knowing
transmission sf human immuraxleficency vi-
rus HIV) to another througn Ultimate con*
tart was not unconsututsonaily averoroad -ir
«ague with respect to protected >perch, nei-
ther itatutc nor two cues as wturh it was
applied, wfiach involved iefemiant charged
with 'mr.gagir.g Jt xnsensuAi seiual inter-
course knowing ’hat she was infected without
riling her parmer. and IrtcfvUr.” nargt-J
with rajwng woman knowing ‘'hat he taa
nfccted. hail arv -of.neclion  »ith free
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E of the Slate
Appellant.

SELL Appellee.

E of thp State
« Appellant.

fOKI), tpiH-lIif.
31 71411

-if lllinois.
. 194

charged. in separate
Mowingis- -isnsmitting
cy liras HIVi to an-
rtimate contact. The
County. Jarr.es Dono-
: C-nui. Coin County,

f. -leciared criminal

iwing trarumission of
Ln.ntxute contact an-
appealed and cases
[The Supreme Court,
| <> statute <bd not
ral constitutional pro-
's; 21 suture did not
raj constitutional pro-
atier., and 3) .tatuto
lafly esague,

landed

r C90|<n

nment <»*!

irohibitir.g  knowing
nur.unodc.lceney rj-
mtrough mumare con*
‘tonally nrrrrxad or
rorected iperch. &
aaes w wtuch it was
1 drfendint -harped
ensuai aerual .r.ter-
was .nfected without
1 defendant charge,!
an*tr.g that he was
nnection nth free

PEOPLE v. RUSSELL tu 795

Clit*>«)0 V E.JJ ?*« till i*ea»

.-ech. S.H.A. 720 ILCS V12-1HJ a HA.
i-inst. At I. 4 4; U.5.CA ConsiAmend. !

j. Constitutional Law M
Health and Environment =3l

Crmtnal statute prohibiting knowing
transmission of human immunodeficiency v
roa HINT to another through intimate con-
ruct did not violate defendant** federal or
state constitutional nghtj of free association;
sfattite did not mpiicate any alleged right ot
intimate association as one defendant vaa
barged with engaging n consensual ‘evuul
ntercours®' knowing fhjt me was infected
inherit *eiling her partner and other ieten-
mlat was charge*! nth raping Woman know-
ing that he was nfected. S.HA. 730 ILCS
>13-56); S.HA Const- Ar. 1 >V
USCA Const.Amend. 1.

L Health and Environment

Cnxnuul statute prohibiting kn-iwing
transmission of human immunodeficiency -i-
ras -HIV* to another through mtimate con-
tact was noi urconst.tutionailv .ague. «tat-
are »as sufficiently ctear ar.d explicit and
provided sufficiently definite standaris for
law enforcement and trter* -if fact, and that
statute mignt spen innocent conduct of oth*
ers to prosecution was matter of pure sprcu-
lauon given ipccfic conduct of two defen-
eiants. me of whom was charged with engag-
hg m consensual sexual intercourse knowing
that she was thfected without reiling her
partner and one if wr.om was charged with
raping woman showing that he 'was infected.
5HA 720 ILCS V12-563; S-HA Const
Ar. I. i 3 USCA ConsiAmend 14

Roland W. Bums. Atty 'Ten.. Spnngfield.
Robert Haxia. Stares Ally. BeUeMile. and C.
Steve Ferguson. States Atty. Charleston
‘Noroert J. "Tortten. Strpneti E. Noma and
‘Terr;-' R .Amold. Offee of the Stare's Attyv
Appellate Prosecutor. Mi Vrmon. of coin-
sell, for the People.

Came J. Hightman. Stuart I. Graff and
Judith M Felice. sf .vohfT. Harfan & Wane,
and John R Hammed. Harvey Gmuman.
Co,leen K ConndL Mathew S. Saaanchuk
and Piar Penn. Lhlcago. for appellee n ‘lo

Jnmns D. Hol;.hauor. Timothy S. Bisno
and Jesse A Witten, of Mayer. Bi-own
Platt. Chicago, for anuci curiae American
Public Health Ass'n el al.

Susan J. Curry, and Mark E. Wojcut. Chi-
cago. for amicus cunae AIDS Legal Council
of Chicago.

Gregg W Bonelli. -if Mattoon. and Michael
L. Closen. Chicago, for appeilee in No. 74443,

Justice HEIPLE delivered the opinion of
the court:

In RWh. ‘he lllinois General Aasennly
maiio t a .-lime for a knowing earner of the
HIV virus to transmit this 'ins to another
person through intimate contact. The stated
offense a designated as a Class 3 felony
which, though subject to probation. c.unes a
jursibie sentence -t imprisonment from
three to seven years Il RevSlat '>9. ch.
IS. par I'3-162(a/<li r.ow 720 ILCS >12-
553lail) West 1992"  W* take .udiciai
notice of the fact that the HIV vu-j, > a
precunor to AIDS, a progressive and x.ew
tably fatal disease syndrome. We fiirthcr
take .udicial notice of the fact that .r.timate
Muxual contact whereby blood or semen -if an
infectei person a transferred to an urunfect-
ed person j a primary method of »preaair.g
the infection.

The statute a now before us for consider-
ation because two Illinois traal judges .n sep-
arate cnmtnal proceedings have declared the
statute to be uneonsurjticruL ostensibly on
the basis of vagueness. For purposes of
appeal, these cases are here consolidated.
W> reverse and remand

Neither of the court vrden below indicates
whether the statute | violative of either the
Slate or Federal Constitutions No article,
section t clause of either constitution is
alluded to. It could be the Constitution of
the United States. It could be that of Illi-
nois. It could be both. We are eft *o
surmtae wrucn constitution or wtuch portion
thereof the tnai jixigrs may have had in
mind

From thr -elefrndanta.appeders briefs,
however, we ore trdomed that both the Fed-
eral and State Constitution* are allegedly

273
< C
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323
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violated by the statute for reasons of free
ipcech and association 1US. Const., amend.
I: 1. Const.1970. art. I. Il 4. > and that
the statute a so vague as to deny the defen-
dants due process of iaw. (U.S. Const..
amend. V; H. Const.1970. art. 1. } 2.
These arguments are without merit.

In one of the cases before us. the criminal
complaint charges that :he defendant Core-
tha Russell knew that »he was infected with
the HIV .ini* when she engaged in consen-
sual sexual intercourse with Daren Smitn
without telling Smith of her infection. In the
other case, defendant Timothy Lunsford is
charged with raping a woman at j time when
he knew he was infected with the HIV vtrus.

[I1  Neither the statute nor the cxvos be-
fore us have even the slightest connection
with free speech. C isequenUy. pursuant to
constitutional interpretations of the United
States Supreme Court, defendants’ over-
hreadth argument and them argument of fa-
cial vagueness ore inapplicable. Haiti r
Store 3ar-19TT>. 433 US iSO, 380. 97 SCI.
201. 2707. S3 LEd2d 310. *53: Smith r
Goyuen (1974). 415 US 566 94 s.ct. 1212.
79 L.Ed2d s 3roadnck v. Oklahoma
1973). 413 US. 0L -511-17. 93 S-Ct 200s.
291S-18. 37 L.Ed2d 330. 339-tf. Cmyned ¢
city 0f Rockford 11972). 408 ns. 104 92
SCt. 2294. 33 LEdJd 222; People r Gum.
ton 11990). 32 1112d U4. 45 Ul.Dec. 532. 412
NE2d 483

(2.J1 .Additionally, tho defendants’ cases
do not m.frnge on any supposed nght of
ultimate assocation os claimed. In fact, we
Know of no such nght. The facts are -Jut m
the first of the two cases, the victim did not
«iow that hts sexual partner halJ HIV In
the second of the two caoei. the HIV trans-
mission charge -a appendant to a charge if
fomole rape. It ia preposterous to argue
that the statute constitutes a violation of
either of the defendants' supposed ngnt to
intimate aivoaatiun m these situations Fi-
nally. the vagueness argument is tn -mw
both facially and factually. Reference to the
specific aiiguagr if the statute makes -Jus
dear

The subject statute provide* m pertinent
par

MO NORTH EASTERN REPORTER. 2d SERIES

“Criminal Transmission of HIV. (a) \
person commits criminal transmission of
HIV when he -ir she. knowing that he or
she ;s infected with HIV;

1) engages in intimate contact with an-
other:

'‘Oi For purposes of this .'ectton:

Intimate contact with another' means
the exposure of the body if >ne person to a
bodily :luid of jr.othcr person in a manner
that could result .n the transmission of
HIV* 720 ILCS >'2-102 '\est 199).

Vagueness, like oeauty. may be tn the eye
>fthe oehoidcr We. however, read the stat-
ute os oeir.g IUtficiently clear and explicit so
that a penon of ordinary intelligence need
not have to guess at its meaning or oppiica-
tion. Aloo. ;t provides sufficiently definite
standard! for law enforcement officers and
triers if fact jo that its application need not
depend merely on their private conceptions.
Smitr '9741. 415 Ui. 556, %4
S.Ct. 124239 L.EJ2d 505 Groyned r City
f Rockford 1972.. 408 us. 104. 92 sct.
2201, 13 LEd.2d 222: Interstate Circuit Inc
n City of Dalai 195~ wo us. 5w 38
SCt. 1298. 20 LEd2d 225.

That the statute might open the innocent
conduct of others to possible prosecution is a
matter of pure speculation and conjecture
wmch *J not before us in these consolidated
cases. A> are here concerned only with the
specific condue*. sf these defendants and the
application of the statute -o them. People a
Garmon <1980> d HJ2d 444. 453-57. 45
ULDec. 132 412 N.E2d 483.

For -he foregoing reasons, we hold that
the statute m ‘juestion a not tioiiuv* of
mther the Illinms or the United States Con-
stitution ~ Accordingly, at reverse the /adg-
menu of the couru below and remand these
causes fcr fiirther proceeding*

Reitnt] 1 ‘rmamtnt
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242 111.App.Jd 168
182 til.Dec. 784

The PEOPLE of the Slate of Illinois.
Plaintiff-Appcllee.
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Defendant was convicted in the Circuit
Court. Williamson County. Snyder Howell.
J . of aggravated criminal sexual assault
and criminal transmission of human immu-
nodeficiency virus iHIV), and he appealed.
The Appellate Court. Welch. J . held than
(1) victim’s testimony was admissible even
though no pretrial competency hearing had
been held: (2) victim's recanuuon of accu-
sation after incident but prior to trial did
not render ev__

I(3) statute making knowing
transmission of HIV criminal was not un-
constitutionally vague as applied to defen-
dant.

finned in pan: vacated in p*~
manded with directions.

If child witnes* is properly foutweo
" t to testify after motion to tC
imonWtherv can  no prejud”rto defe
llant a”crsult of failure t*oid pretr
ompetem~”iear.r.g; any « ”r in failing
old pretr.a®ompeteno”ieanng is han

ru. IHILRerS 219 "h 38 « I06A-
15-U(bM2k

Criminal

Wlin«»eN71HI)

'f vitro- [ |

e detc"mied by tr.al judge, akdreviewin

X not . ivalM

\ i Ar .

jg
cretion >r misapprehended legal

tui*o «t
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3. Criminal Law 5=1153(2

‘iucronins .iTTw compctof
of fitness are renewable, competency
icr»nations will be overturned only
appArs that trial judge has abuse#)
discrAion.

t WAe™=>  J<|)

ChAl witness may b" deemedJomj
tent evA if child does not givt#perfe
answers A> tuestions asked iuritw com)
tency dewmination or at trial. Anperfe
response A questions does nownvalida
finding ofCompetency if tnttity of r
sponses moAite competence,

> WitnessesW3 10il)

Fact thatAine-voar-iid Jf ile victim
sexual abuse tAtified that fe lid not kno
difference b*tWAn the t: Jh and a ie |
not automatical® make Jitneis mcmnpi
lent where vicumAcsufie/that he knew h
would "go to the Avil”t he told a lie an

that he would be |mif'i .. -e del Mn
mother.
5 Witnesses c=79(l|

Trial court idetermine witnes:

competency to
meanor and ability

Sodomy

Fact that m#-year-ill male victim o
cxual assault ad repeatldly denied tha
ssiault occurreftdid not m»e victim's tej
timony at “j-aythat assauiAdid occur an
worthy of bnJef. jury had Ven fully ac
vised as to eweurr,stances unAr which
um made Jcusations aru clpumstancc
under vmiy he recanted "heal

8. Cnminfl ljw *»942<2)

EvtdAct of recantation 4 Aherentl
unreliaM and insufficient to waimnt nev
tral otjtr than in extraordinary \r.-i -an
asual

v observing di
stify Junng tna

|>. CrAunal Law «>474.1(D

Fxpert testimony concerning chil

ual Abuse accommodation syndrome Ix a
adJiisiblc n light if sufficient founds'

iblished Dy ‘estimony "hat t *a- +A1
fi ettnmrat:  trrvs *n-r Y I <
Fceptrd "hr-r.'  psych" Vc.,i '-firm

yrvnvn?
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diflWprejudice defendant for. as

plainPILjti XtISON. it u only the de”Piant
own act«s which will necessity?the ut
of the synobrne testimony.Mie evident
will not be aoKisible simijro bolster tf
victim's testimonV mle”ne victim's cred
bilitv has first beertofught into questioi

In the instantyHse”he subject of th
victim's reca.-i*non was raised by J'
fendant inj ~ ’rns.s-.-xaminiiTO) of the vi
tim durudr the State's case-in«ef. A
cording! in the instant case, wewid n
err™in the admission during the a*

e-in chief + evidence of the child >x

111] Defendant's fourth argument on
appeal is that his conviction for criminal
transmission of HIV must be vacated be-
cause the statute upon which it is based,
section 12-16.1!(aKl) of the Criminal Code
of 19G¢ illl.RevStat.19S9. ch. 38. par. 12-
16 2 (aHIU. is unconstitutionally vague ar.d
therefore .nvaiid. Section 12-16.2 provides
in pertinent part as follows:

Criminal Transmission of HIV ia) A

person commits criminal transmission of

HIV when he or she. knowing that he or

she is infected with HIV:

(11 engiges in intimate contact with
another.

- - - - - -

ibl For purposes of this Section:

HIV' means the human immunodefici-
ency virus or any other identified caus-
ative agent of acquired immunodeficien-
cy syndrome.

‘Intimate contact with another’ means
the exposure of the body of one person
to a bodily fluid of another penon in a
manner that could result :n the transmis-
sion of HIV.
cl Nothing in this Section shall be con-
strued to require that an infection with
HIV has occurred in order for a person
to have committed criminal transmis-
sion of HIV  Ill.Rev Stat. 1989. ch. 38.
par 12-162.

Defendant argues that the IUtute is un-
constitutionally vague because the term

<10 NORTH EASTERN REPORTER. 2d SERIES

"bodily fluid" is insufficiently defined and
that, because the use of the word "could"
in the definition of intimate contact encom
passes such a broad range of conduct, it
fails to clearly indicate what behavior is
prohibited. As a result, the term ‘intimate
contact with another” is not adequately
defined and is vague. Defendant argues
that because the term "bodily fluid" is not
defined, the jury could conclude that saliva
and tears could transmit the virus, when
experts in the field assert that these are
nol bodily fluids capable of transmuting
the virus  Furthermore, because the word
"could" encompasses such a broad range of
conduct, a jury couid conclude that some
sexual act short of penetrative oral, anai or
vaginal intercourse could transmit the vi-
rus when experts assert that only these
penetrative ;exual acts could transmit the
virus. Defendant further argues that one
must speculate wneiher biting or spitting
on another while knowingly infected with
HIV constitutes criminal transmission of
HIV because the statute does not define
what bodily fluids are possible transmitters
of the virus. Defendant argues that these
uncertainties in the statute render it uncon-
stitutionally vague in that it fails to give
adequate notice to as to wnat acts are
prohibited and allows arbitrary and dis-
criminatory application.

Defendant's argument must fail because,
not only does he lack standing to raise the
constitutionality of the statute is applied to
other acts and actors, the statute is not
vague ind unconstitutional as applied to
him. It a well settled that vagueness chal-
lenges to statutes which do not involve
first amendment freedoms must be exam-
ined in light of the facu of the case at
hand. >P%op|e V. Jihan ilgg9>. 127 Itl.2d
379. 385. 130 Ill.Dec. 422. 425. 537 N.E.2d
751. 754.1 Thus, to prevail in a vagueness
challenge to a statute that does not impli-
cate fint amendment concents, a party
must demonstrate that the statute a vague
is applied to the conduct for which the
party a being prosecuted. Jihan. 127
Ill.2d at 385. 130 Ill.Dec. at 425 537 N.E 2d
at 754> The party must snow that the
statute did not provide civar notice that the
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party's conduct was prohibited. (Jihan,
127 1113 at 385. 130 Ill.Dec. at 425. 537
N.E.2d at 734.i The right to challenge a
statute as being vague on its face where
the statute clearly applies to the conduct of
the party making the challenge does not
exist unless first amendment concerns are
involved. Jihan. 127 1'l.2d at 386. 130 IIL.
Dec. at 425. 537 N.E.2d at 754.

(12J In the instant case, defendant does
not argue, nor could he successfully argue,
that any first amendment rights are impli-
cated. Thus, defendant must demonstrate
that the statute is vague not as applied to
someone eise. or some act other than that
which he committed, but as applied to him
and the act he committed. Thus, the issue
before us is whether the statute clearly
prosenb-vi the conduct engaged in by de-
fendant m this case.

A statute need only be sufficiently cer-
tain to give a person of ordinary intelli-
gence fair notice that his contemplated con-
duct is forbidden by law. <People v. Lout
10901. 202 111.App.3d 648. 653. 148 Ill.Dec.
136. 139. 560 N.E 2d 438. 4411 A person
should not be subjected to a penalty for
certain conduct unless the words of the
statute clearly describe the conduct prohib-
ited. iPtOpIe V. Taylor 9901 138 lil.2d
204. 211. 149 111.Dec. 297. 300. 561 N.E.2d
667 670.) However, a defendant may be
prosecuted under a statute without violat-
ing his ngnt of due process if his conduct
falls squarely within the statute's oroscrp-
tsons, even thougn the statute may be
vague as applied to other conduct. (Tay-
lor. 138 (11.2d at 211. 149 Ill.Dec. at 300.
561 N\E.2d at 670.) The fact that there
may be borderline caaes when-in a degree
of uncertainty exists as to the applicability
of a statute does not render the statute
unconstitutional as to conduct about which
no, uncertainty exists. Ptople v. Wiukov-
tki 11372). 53 DL2d 216. 219. 290 N.E .’d
236. 239.

In the instant case, defendant placed his
pems .n the mouth of the victim and ejacu-
lated semen. Defendant acknowledges
that semen is a bodily fluid well known os
a transmitter of HIV ~ Oral sexual inter-
course is a penetrative sexual contact

which is recognized as allowing transmis-
sion of the virus. Thus, defendant clearly
exposed the body of another to his bodily
fluid in a manner that could result :n the
transmission of HIV. A penal .statute need
only convey sufficiently definite warning
as to the proscribed conduct when mea-
sured by common understanding and prac-
tices. |Tay|or. ;38 112d at 217. 149 |II.
Dec. at 303, 561 N.E,2d at 6731 Defen-
dant's conuuct clearly fell within the pro-
scription of the statute. Section 12-16.-
2(aHIl) is not unconstitutionally vague ax
applied to defendant in this case, and de-
fendant has no standing to raise the consti-
tutionality of the statute as it may be ap-
plied to other individuals and other acts.

m
|t the testimony of defendant's phyjj
Dr. Hyde, was improperly admitted
halite physician-patieni privilege |
us "Alimony and no exception "0 lhajpnv
lege Aiplied. The State sought :0*ntro-|
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IcfendarV had knowledge that h#was in
ected *i\ HIV. in essential M-ment ofi
he )ffens\of rnminal tranmustion ml
-IIV. The oUrt allowed Dr. to test: |
y over deferent's objecUoj# finding thatl
here was a compelling NEM for the testi-
nony. DefendIpt argue/ that the tnai
ourt improperIyYIoweinr Hyde to tesu-
y over defendant!”~assertion of the physi
nan-patient pnvilep
The physicsan-patiAt privilege is estab-J
lished by statute a#rallows:
"No physician S sumeon shall be per|
mitted to disclse any\formation he oil
she may havtncquired Il attending anyl
patient in a Afcssional \iracter. n « f
sary to onaple him or her\rofessionalli
to serve Mi patient * *\" itll.RevJ
StatlO-ofch. 110. par.
Bite statMD seta forth several cxfepuons ui
be pn/eije, among them the blowing!
"(*\M all acuons brought by or\gains(
thg/atient. his or her personal rep
ve, j beneficiary under a polH
lurance. or the executor >r admiml
dl of hu or her estate wherein the
risent’s physical or mental condition is
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HIV INFECTION - ALASKA

There aic three main sources of data <1 the prevalence ot HIV infection in Alaska. Data trom two oi these
sources, HIV antibody testing conducted through the State Section of Laboraiorics and Department of
Defense data on civilian applicants for military service in Alaska, arc shown hclow. Data from die third
source, the Alaska Survey in Childbearing Women, will be reported in a separate Lpideinmlogy Bulletin laic
in 1995. HIV infection without AIDS is not currently reportable in Alaska. The data below do not include
HIV tests sent by providers to laboratories other than State or Department of Defense laboratories.

A Slate Section of Laboratories

Through December 31, 1994, 540 (0.7%) of 75,826 individuals voluntarily rested through the Section of
laboratories. Division of Public Health, arc positive for HIV infection.
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Department of Defense

Since October 1985, all persons applying for active duty or reserve military service, the service academics,
and the Reserve Officer Training Ctrps (ROTC) have been screened lor HIV infection as pan of their
entrance evaluation. The Dcpaiuncnt ol Defense shares the resulting statistical data with states for IV
surveillance purposes Ol 12.919 individuals (10,833 males and 2,086 Icmalcs) sciccncd m Alaska liom
October 1985 through September 1997, 3 (0 02%) have tested positive lor HIV infection Characteristics ol
those with HIV infection follow

SBX... e, It.uc/tluinity
Males....ccoveueenen. 3 White ... |
females .... 0 black,, |
................ Unspecified.......cccoeoniniieiniiiiiinine. 1
AQE
20-24 years | Total number tested.......cccoevevieciciieien, 12,919

304 ycais 2 Total number HIV positive.....cccooevvecievceenen, 3
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AIDS - ALASKA
Through December 31, 1994. 272 Alaskans have been confirmed to have AIDS. Of these, 152 arc known to have died.
Of the 272 AIDS cases, 241 arc in males and 31 in females. Data below employ the 1993 Expanded Case Definition for
AIDS. All cases arc shown as diagnosed in (lie year the person first met the revised case definition Residence at lime of
diagnisis is shown by census area.
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