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date .

Senate Bill 308 amends the existing statute governing marriage in Alaska, 
to clarify that marriage is a civil contract entered into between "one man and one 
woman". The current statute uses the gender-neutral term "person". In light o f 
recent litigation on the subject o f  same-sex marriages, including the case Brause and Dugan v. State of Alaska, the existence o f  such ambiguous language in statute 
is problematic.

In a March 31, 1995, written opinion the Departm ent of Law expressed 
that only m arriages betw een persons o f the opposite  sex would likely be 
recognized by the courts as authorized under current law, despite the gender- 
neutral language in the statute. This opinio: is based on the fact that the original 
Alaska Marriage Code o f 1963 specified that marriage is a contract entered into 
by a "man" and a "woman". The change to "person" in 1974 was the result of a 
revisor o f statutes bill. T here  was no intent by the legislature to change the 
definition or requirements for marriage in a substantive way.

Nevertheless, the Department of Law acknowledged in its opinion that the 
existing language is problematic: "Using hindsight, we would have to say that the 
1974 rcvisor’s bill should not have amended AS 25.05.011 in the way that it did. 
First, the change to sex-neutral language can he viewed as making a major substantive change in the law. inappropriate for a rcvisor's hill." [emphasis 
addedj In order to e lim inate  am biguity , SB 308 restores the traditional 
language in the marriage definition.

SB 308 also adds new language to the marriage statute stating that same-sex 
marriages recognized by other states or foreign countries arc void in Alaska. 
This language is in response to the 1993 decision o f  the Supreme Court o f Hawaii 
in Baehr v. Lew in, in which the court ruled that it may be unconstitutional for



Hawaii to disallow same-sex marriages, absent a compelling interest by the state. 
The case was remanded to the lower court which will rule on the case in July or 
August 1996.

riie prospect of same-sex marriages being allowed in Hawaii or other states 
raises the possibility that Alaska would have to recognize such marriages if the 
"couples" moved to Alaska. Absent a strong legal policy in Alaska which 
excludes same-sex marriages, the courts could find that a marriage valid in one 
state is valid in all states. The people o f Alaska have not chosen, either directly 
or through their elected representatives, to recognize same-sex marriages. The 
issue j f  same-sex marriages is one that should be decided by Alaskans, not by a 
court in Hawaii or any other state.

A third component o f SB 308 states that a "same-sex relationship may not 
be recognized by the state as being entitled to the benefits o f marriage." This 
language precludes the state from recognizing same-sex "domestic partnerships" 
which are not legal marriages, but could be deemed to be entitled to the benefits 
of marriage, especially in the context of employee benefits.
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R e p r e s e n t a t i v e  N o r m a n  R o k e b e r g  
A l a s k a  H c u s e  of R e p r e s e n t a t i v e s  
R o o m  110 S t a t e  C a p i t o l  
J u n e a u ,  A K  9 9 8 1 1 - 1 1 8 2

Re: W h e t h e r  c u r r e n t  A l a s k a  law
a l l o w s  s a m e - s e x  m a r r i a g e s

D e a r  R e p r e s e n t a t i v e  Ro keberg:

Y o u  h a v e  a s k e d  for o u r  o p i n i o n  on w h e t h e r  HB 227, a b il l  
t h a t  y o u  h a v e  i n t r o d u c e d  an d t h a t  w o u l d  a m e n d  the A l a s k a  m a r r i a g e  
c o d e  (AS 25.05) to s p e c i f y  t h a t  o n l y  a m a n  a n d  a w o m a n  c a n  marry, 
w o u l d  c h a n g e  the  c u r r e n t  law. It is ou r o p i n i o n  t h a t  y o u r  bi ll
w o u l d  n o t  c h a n g e  th e law.

In o u r c o n v e r s a t i o n s  w i - h  y o u r  s t a f f  we  i n d i c a t e d  t h a t
o u r  o p i n i o n  r e s t e d  on our b e l i e !  t h a t  th e  c o m m o n  law in A l a s k a  
w o u l d  n o t  a l l o w  s a m e - s e x  m a r r i a g e s .  O n  f u r t h e r  r e s e a r c h ,  ho we ve r,  
o u r  o p i n i o n  no w r e s t s  on our b e l i e f  t h a t  a c o u r t  w o u l d  c o n s t r u e  the  
A l a s k a  M a r r i a g e  C o d e  (AS 25.05) as a l l o w i n g  o n l y  m a r r i a g e s  b e t w e e n  
a m a n  a n d  a wo man , n o t w i t h s t a n d i n g  the cu rre nt , s e x - n e u t r a l  
l a n g u a g e  of  the code.

W h e n  f i r s t  e n a c t e d  in 1963, the  A l a s k a  M a r r i a g e  C o d e  
(AS 25 .05 ) d i d  s p e c i f i c a l l y  r e s t r i c t  m a r r i a g e  to a m a n  a n d  a woman.  
S ec . l, ch. 58, S L A  1963 ( e n a c t i n g  A S  2 5 . 0 5 . 0 1 1 ) .  T h e  r e f e r e n c e s  
t o  " m a n "  a n d  " w o m a n "  we r e d e l e t e d ,  a n d  r e p l a c e d  w i t h  s e x - n e u t r a l  
l a n g u a g e ,  in 1974. Sec. 92, ch. 127, SL A 1974. H o w e v e r ,  c h a p t e r  
127 w a s  t h e  bi ll  of the r e v i s o r  of s ta tu te s,  s u b m i t t e d  u n d e r  
A S  0 1 . 0 5 . 0 3 6 .  T h a t  bill is g e n e r a l l y  l i m i t e d  to t e c h n i c a l  c ha nge s,
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a n d  is n o t  s u p p o s e d  to m a k e  m a j o r  s u b s t a n t i v e  c h a n g e s  in t h e l a w 1 . 
T h u s  we b e l i e v e  that, if a c o u r t  w e r e  c o n f r o n t e d  w i t h  th e  q u e s t i o n ,  
it w o u l d  ru le  t h a t  A S  2 5 . 0 5 . 0 1 1  st ill  i m p l i c i t l y  c o n t a i n s  t h e  
r e q u i r e m e n t  that o n l y  m e m b e r s  of d i f f e r e n t  s e x e s  m a y  ma rr y, b e c a u s e  
of th e w a y  in w h i c h  t h e  c u r r e n t  s e x - n e u t r a l  l a n g u a g e  w a s  a d o p t e d . 2

O u r  c o n c l u s i o n  is b o l s t e r e d  by the fact t h a t  th e m a r r i a g e  
c o d e  s t i l l  u s e s  t h e  t e r m s  " h u s b a n d "  and  "w ife " in s e v e r a l  p l a c e s  t o  
r e f e r  to  th e  p a r t i e s  to a m a r r i a g e .  See  A S  2 5 . 0 5 . 0 4 1 ( b ) ;  
2 5 . 0 5 . 0 5 1 .  Had  t h e  l e g i s l a t u r e  in tended, e i t h e r  in 1974 or  1975, 
to a u t h o r i z e  s a m e - s e x  m a r r i a g e s ,  it w o u l d  p r e s u m a b l y  h a v e  r e p l a c e d  
t h e s e  terms.

T h e  W a s h i n g t o n  C o u r t  of  A p p e a l s  r e a c h e d  a s i n i l a r  
c o n c l u s i o n  in S i n g e r  v. H a r a . 522 P . 2d 1187, 118 9 (Wash. App.

R e v i s o r ' s  b ' 1 1 s  e n c o m p a s s  m a n y  s u b j e c t s ,  and, if t h e y  
c o n t a i n  s u b s t a n t i v e  c h a n g e s  in the law, t h e y  m i g h t  w e l l  v i o l a t e  t h e  
s i n g l e - s u b j e c t  r e q u i r e m e n t  of a r t i c l e  II, s e c t i o n  13 of the A l a s k a  
c o n s t i t u t i o n .  I n s t e a d ,  r e v i s o r ' s  b il ls  ar e  e x e m p t e d  f r o m  t h e  
s i n g l e - s u b j e c t  r e q u i r e m e n t  by the p o r t i o n  of s e c t i o n  13 e x e m p t i n g  
b i l l  " c o d i fy in g , r e v i s i n g ,  or r e a r r a n g i n g  e x i s t i n g  laws."

U s i n g  h i n d s i g h t ,  we  w o u l d  h a v e  to s a y  t h a t  the  1974 
r e v i s o r ' s  bi l l s h o u l d  n o t  h a v e  a m e n d e d  AS  2 5 . 0 5 . 0 1 1  in the w a y  t h a t  
it did. First, t h e  c h a n g e  to s e x - n e u t r a l  l a n g u a g e  c a n  be v i e w e d  as  
m a k i n g  a m a j o r  s u b s t a n t i v e  c h a n g e  in the law, i n a p p r o p r i a t e  for a 
r e v i s o r ' s  bill. S e c o n d ,  the b i l l  d i d  m a k e  a n  u n q u e s t i o n a b l y  
s u b s t a n t i v e  c h a n g e  in the law (albeit no t  a m a j o r  o n e ) , 
e s t a b l i s h i n g  an  a g e  of c o n s e n t  of 19 for b o t h  sexes, i n s t e a d  of t h e  
p r e v i o u s  19 for m e n  a n d  18 for w o m e n  (a c h a n g e  t h a t  p r e s u m a b l y  
r e s u l t e d  f r o m  th e  1972 a m e n d m e n t  t o  a r t i c l e  I, s e c t i o n  3 of t h e  
A l a s k a  c o n s t i t u t i o n  t o  p r o h i b i t  s e x  d i s c r i m i n a t i o n ) . G i v e  t h e  
t i t l e  of the  b i l l  - " A n  A c t  m a k i n g  c o r r e c t i v e  a m e n d m e n t s  in t h e  
A l a s k a  S t a t u t e s  a s  r e c o m m e n d e d  by th e  r c v i s o r  of s t a t u t e s "  - t h i s  
c h a n g e  w a s  not  in o u r  o p i n i o n  a p p r o p r i a t e .

T h e  s e x - n e u t r a l  l a n g u a g e  w a s  r e t a i n e d  w h e n  
A S  2 5 . 0 5 . 0 1 1 ( a )  w a s  a m e n d e d  in 1975, to c h a n g e  t h e  a g o  sot  out in 
t h a t  sta tu te . Sec. I, ch. 28, SLA  1975. Ho w ev er , b e c a u s e  the s e x -  
n e u t r a l  l a n g u a g e  w a s  no t chang ed,  w o  d o  not b e l i e v e  t h a t  a c o u r t  
w o u l d  v i e w  th e 1975 a m e n d m e n t  as m a k i n g  th e s u b s t a n t i v e  c h a n g e  t h a t  
a r c v i s o r ' s  bi ll  c a n n o t .  T h e  t i t l e  of the 1975 bi ll  a m e n d i n g  
A S  2 5 . 0 5 . 0 1 1 ( a ) ,  "An A c t  r e l a t i n g  to the c a p a c i t y  of p e r s o n s  t o  
c o n s e n t  to  m a r r i a g e , "  d o e s  not r e f l e c t  a n in ten t t o  c h a n g e  the la w  
to a l l o w  s a m e - s e x  n a r r i a g e o .



R e p r e s e n t a t i v e  Norman R okebe rg
Re: W he the r c u r r e n t  A la s k a  law
a l l o w s  sam e -se x m a r r ia g e s

Ma rch 31 , 1995
Pago 3

1974). L i k e  A S  2 5 . 0 5 . 0 1 1 ( a ) ,  t h e  W a s h i n g t o n  s t a t u t e  a t  i s s u e  in 
S i n g er. R C W  2 6 . 0 4 . 0 1 C ,  p r o v i d e d  t h a t  "p e rs o n s "  m a y  m a r r y .  T h e  
cou rt , h o w e v e r ,  n o t e d  that, p r i o r  to 1970, the s t a t u t e  r e f e r r e d  t o  
m a l e s  a n d  f e m a le s,  a n d  t h a t  t h e s e  t e r m s  w e r e  e l i m i n a t e d  w h e n  t h e  
age  of c o n s e n t  w a s  m a d e  the s a m e  f o r b o t h  sexes. T h e  c o u r t  a l s o  
n o t e d  t h a t  .1972 a m e n d m e n t s  to  W a s h i n g t o n ' s  c o m m u n i t y  p r o p e r t y  l a w s  
r e t a i n e d  r e f e r e n c e s  t o  " h u s l i n d "  a n d  " w i f e . "  It c o n c l u d e d  that, in 
l i g h t  of t h e s e  facts, t h e  l e g i s l a t u r e  h a d  n o t  i n t e n d e d  t o  a u t h o r i z e  
s a m e - s e x  m a r r i a g e .

T h r e e  o t h e r  c o u r t s  h a v e  c o n c l u d e d  that s a m e - s e x  m a r r i a g e s  
ar e  n o t  a u t h o r i z e d  u n d e r  s e x - n e u t r a l  s t a t u t e s  like A S 2 5 . 0 5 . 0 1 1 ( a )  
becau-.e of t h e  u s e  of the w o r d  " m a r r i a g e . "  B a ke r v. N e l s o n , 191  
N . W . 2d 105 (Minn. 19 71) , a p p e a l  d i s m i s s e d . 409 U.S. 8 1 0  (1972); 
J o n e s  v. K a l l a h a n . 5 0 1  S . W . 2 d  588 (Ky. 1973); A d a m s  v. H o w e r t o n . 
673 F . 2d 10 36  (9th Ci r. ),  c e rt , d e n i e d . 458 U.S. 1 1 1 1  (1982).
T h e s e  c o u r t s  a l l  l o o k e d  at th e d i c t i o n a r y  d e f i n i t i o n  of " m a r r i a g e , "  
w h i c h  i n v a r i a b l y  r e f e r s  to a r e l a t i o n s h i p  b e t w e e n  a n a n  a n d  a 
w o m a n ,  o r b e t w e e n  m e m b e r s  of o p p o s i t e  sexes. T h e y  c o n c l u d e d  t h a t  
th e  u s e  of t h e  w o r d  i n d i c a t e d  l e g i s l a t i v e  intent, to l i m i t  t h e  
a b i l i t y  t o  m a r r y  to  a m a n  a n d  a w o m a n .

T o  o u r  k n o w l e d g e ,  t h e r e  ar e  no p u b l i s h e d  j u d i c i a l  
d e c i s i o n s  h o l d i n g  t h a t  a s t a t u t e  like  A S  2 5 . 0 5 . 0 1 1 ( a )  a l l o w s  s a m e -  
s e x  m a r r i a g e s .  T h e r e f o r e  w e  b e l i e v e  it q u i t e  l i k e l y  t h a t  t h e  
A l a s k a  c o u r t s  w o u l d  f o l l o w  th e d e c i s i o n s  d i s c u s s e d  a b o v e  a n d  r u l e  
t h a t  th e A l a s k a  m a r r i a g e  c o d e  d o e s  not a u t h o r i z e  s a m e - s e x  
m a r r i a g e s . 3

J T h o  w e l l - k n o w n ,  r e c e n t  H a w a i i  c a s e  of B a e h r  v. L o w i n . 852 
P . 2d 44 ( H a w a i i  199 3) , r e s t s  o n  c o n s t i t u t i o n a l  g r o u n d s ,  not  o n  
s t a t u t o r y  i n t e r p r e t a t i o n ;  the s t a t u t e  c h a l l e n g e d  e x p l i c i t l y  l i m i t e d  
m a r r i a g e  to a m a n  a n d  a wo ma n .  W h e t h e r  or n o t  A S  2 5 . 0 5  is 
i n t e r p r e t e d  t o a l l o w  sar.c-scx m a r r i a g e s  is of c o u r s e  a t o t a l l y  
d i f f e r e n t  i s s u e  f r o m  w h e t h e r  a b a n  o n  s a a c - s o x  m a r r i a g e s  in 
c o n s t i t u t i o n a l .
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P l e a s e  feel  free to c o n t a c t  us if you h a v e  fu r t h e r

cc: Pa t  P o u r c h o t
L g i s l a t i v e  L i a i s o n  
O*. ‘ice o*! t h e  G o v e r n o r

D e b o r a h  B o h r
A s s i s t a n t  A t t o r n e y  G e n e r a l  
D e p a r t m e n t  of L a w

q u e s t i o n s .
Very t rul y yours,

B R U C E  M . BO TE LH O

By:
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M a u r e e n  L o n g w o r t h ,  M . D .

3 2 4 5  H o s p i t a l  D r i v e  

J u n e a u ,  A K  9 9 8 0 1

Alaska State l egislature 
Members of the Senate 
Members of the House

Dear Legislators:
I am a family physician and have been practicing for twelve years.

As a family doctor I have the privilege of Interacting with people around 
the most intimate details of their lives. I take the psycho-social 
responsibility of my work very seriously. With this experience and 
perspective in mind I approach you regarding SB 308 to prohibit same sex 
marriage.

In my clinical practice, behind closed doors and under the safe 
umbrella of confidentiality gay and lesbian patients share with me their 
painful struggle of how discrimination effects their ability to lead a healthy 
life. Studies have shown that suicide rates are higher in gays than in the 
general population, particularly in our gay youth.

If we are a society in favor of family values, why do we look for 
ways to inhibit some Americans who want to marry and conform? 
Legalizing same gender marriage would add support to long term, 
committed, healthy relationships.

Politically speaking, adopting SB 308 seems like a costly move 
backwards. Eleven states have withdrawn their anti-gay marriage bills, 
probably because similar bills are being challenged in the courts in three 
states and resulting in costly legal fees that will likely end up in the 
supreme court. I do not want my state money caught up in this Uliginous 
battle.

In 1967, a similar Issue, regarding mixed race marriage was brought 
to the Supreme Court, and at that point the court mandated that mixed 
race marriages be recognized in all states. Currently gays are the last 
group in the United States not granted the right to marry. When this 
reaches the Supreme Court, as is likely to o cur in the next year, it is likely 
that disallowing gay marriage will be considered a violation of the civil 
rights outlined in our constitution, and as in 1967, the Supreme Court will

March 26,1996



pass a mandate making SB308 unconstitutional.
Rather than go backwards, and chose a costly legal battle, why not 

take advantage of an economic opportunity? It is obvious that this issue 
will be decided by the Supreme Court in the next year or two. Why not 
Alaska be the first state to grant same gender marriage? For an economy 
that depends on tourism, this would be a boon. People would travel here 
from all over the U.S with their families and friends. The tens of 
thousands of dollars spent on each wedding would be spent in Alaska. 
Eventually if the Supreme Court gives them the choice, gay people would 
likely marry in their home state, but it is likely that Alaska would be 
honored by gay Americans for years to come, and they would continue to 
spend money here.

In summary, 1 see no reason to support SB 308. As I have po nted 
out there are humanitarian, economic, and political reasons that support 
same gender marriage as the healthier and smarter choice. I am counting 
on you, as my representatives to represent my choice, and I will be 
watching you vote.

Sincerely,

Maureen P. l.ongworth. M.l)

cc. Juneau l-mpire
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TO WHOM IT MAY CONCERN:

TO ALL SENATE, HOUSE, DELEGATES,AND COMMITTEE MEMBERS,

LET IT BE KNOWN THAT I WISH FOR IOU TO SUPPORT * . UAGK THE DEFINE MARRIACE

AS A UNION BETWEEN A MAN AND A WOMAN..

SINCERELY YOURS

H ot* .# -
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Contact: R obert H. W agstaff, Had countal
907 277-0611 OtfiCO

J a y  B ra u s e  o r  G ene D ugan , plaintiff*
907 560*1663 voice mail

S a m e » S e x  M a r r i a g e  L e g a l  A c t i o n  F i l e d  I n  A l a s k a

(August 4, 1995) In Anchorage Superior Court today, two men filed legal action agaiast 
the Bureau o f Vital Statistics, Alaska Department o f Health & Social Services, fo r denying 
(heir application for a marriage license one year ago on August 4 . 19°4.

The two men, Jay Brause and Gene Dugan, are l6 -year lifc-p;itners, who, with their 
attorneys, Robert Wagstaff and Erik LcRoy, asscit that prohibiting Dugan and Brauses 
marriage was unconstitutional under Alaska’s constitutional equal protection and right to 
privacy provisions.

Today ’s action was taken to overturn an administrative memorandum issued by the 
Anchorage Superior Court presiding judge in 1993 which stated in pan that, . . 1 have 
concluded that marriage between persons o f  the same sex is r.ct contemplated by our 
statutory scheme. Therefore, a m3mage license shall not be issued for the purpose o f  
marrying two persons o f the same sex."

The action by Dugan and Brause fo llow s the 1993 decision by the Hawai'i Supreme Court 
that the State o f  H aw af 1 must show a 'compelling interest* in denying an application fo r 
marriage from  persons o f the same sex, as based on us interpretation o f the Hawai'i 
Constitution's equal protection provisions A laska’s Constitution contains an almost 
unique provision specifically guaranteeing its citizens privacy. Dugan and Brause’s claim 
focuses on this provision c f Alaska s Constitution.

* $ *

New* R elent for August 4, 1993: B o u x u n d  P u tin  ». S lilt  of A lu la p«2« 1



Some of the Rights that come with Marriage in Alaska

The State of Alaska attaches legal significance to the marriage relationship. State and federal 
laws award spouses numerous rights simply because of their status as a party to a 
marriage. The following is a list of some o f those rights.

1. Right to file wrongful death action AS 9 35.380

1 Right tn notice and consent In adoption proceeding AS 25 23.030

3. Spouse's right of inicsute succession AS 13 11010

4. !oi«ute succession to Alaska Native Corporation stock AS 13.16.703: 13.11.012

5. Right to atiihorue anitomlcal gifts AS 13 50.010

& Right to revocation of will with marriage annulment AS 13.11.185

7. Surviving spouse's homestead allowance AS 13.11.123

a Surviving spouse's elective share of esui« AS 13 11 070

9. Surviving, omitted spouse's righu AS 13 11.110

10. Applicability of Uniform Disposition of Community Property tights at death AS 13.41.003

11. Surviving spouse's exemptions AS 13.11.130

12. Surviving spouse's family allowance AS 13 11.135

13. Right of notice of guardianship proceedings AS 13.26 133

14. Right to appoinrment as guardian AS 13.26.145

15. Child custody AS 25.24.150

16. Residency of spouse determining right to Permanent Fund Dividend AS 43.23.015

17. Actions between ipouses respecting proptrty AS 23.13 020

18. Authority to act is attorney in fact AS 25 15 040

19. Right to adopt AS 25.023.020

20. Violation of bigamy statute AS 11 51.M0

21. Both spouses join In conveyance of family home AS 34 15.010

22. Spouse'* services cxtluded from definition of employee AS 23.30 323

23. Right cf Prst refusal under gasoline product leasing act AS 45.30.823

24. Fight to efftctuait Insurance upon spouse AS 21.42.090

25. Cmnlml nonsuppor: rights AS 11.31.120

26. Worker Compensation rights upon spouse's death AS 23 30.215

27. Spouse’s right to compensation for permanent pamal disability AS 23 30.195

:a. Spouse'* interest in public employee retiremeni system AS 39 33.433

29. Spouse's Interest tn qualified domestic relation orders and retirement plan* AS 39 35.455

30. Old age survivor insurance AS 39 30.20

31. Beneficiary public employee group health and life Insurance AS 39 30.090

31 Public employee family leave AS 39 20 305: 23 10 500

33 Public employee Icive of absence AS 39 20 310

34. Payment* due to deceased public employees AS 39 20 360

35. Spouse's Interest in supplemental employee benefits AS 39 30 160

36 Spouse'* Interest In public employee special haratd Insurance AS 39.30.130
37. Spouse's Interest In public employee's deferred compensauon program AS 39.43 010

38. Federal Income ux applications

39. Nondlschargablllty In bankruptcy of spousal support 11 U S C. 5523 (a) (5)

*0. Right to consent to adoption AS 23 2 3 040

New * Release fo r August 4, 1995: B n u iitm d  U ug ia ». S u it  f l lA l a f a page 18



Legislative Research Agency '

Phone: (907) 465-3991 
Fax: (907) 463-3351

HO Sewtrd Street, Suite HI8
Juneau, Alaska 99801-2196

March 8, 1995

MEMORANDUM _

TO: Representative Norman Rokeberg

FROM: Carol R. Vandor 
Legislative Analyst

RE: Legislative History of AS 25.05.011 (Requirements for Marriage)
Research Request 95.152

You asked for a legislative history of AS 25.05.011 which addresses marriage requirements. Alaska 
Statute 25.05.011 states that marriage is a civil contract requiring a license and solemnization 
which may be entered into by a person who is 18 years of age or older, those who qualify for a 
license under section 171 *; or a member of the armed forces of the U.S. while on active duty.

This provision has been simplified over the years. Initially, it established a minimum age for a male 
as 21 years and for afemale as 18 years. In 1970 the minimum age of a male was lowered to 19. 
In 1974 the legislature amended the law again to specify that a person, rather than a male or 
female, be at least 19 years of age. A year later the minimum age was lowered to 18, and members 
o f the armed forces on active duty were included.

Alaska Statute 25.05.011 traces its origin to a territorial law (§21-1-1) which read

Marriage is a civil contract, which may be entered into by males of the age of 
twenty-one years, and females of the age of eighteen years who arc otherwise 
capable; provided, however, tliat no person shall be joined in marriage in this 
Territory until a license shall have been obtained for that purpose from a duly 
appointed and qualified United States Commissioner, or Marriage 
Commissioner as provided by Section 1211, Compiled Laws of Alaska, 1933 
(§21-1-31 herein]. That nothing in Section 1189, Compiled Laws of Alaska,
1933, amended (§ 21-1-11 herein], shall prevent a Marriage Commissioner 
from issuing a marriage license.

A l a s k a  S t a t e  L e g i s l a t u r e

‘AS 25.05.171 addresses persons capable of consenting to marriage, minimum ages, and 
consent of parents or guardian,



After statehood, the legislature be^cn to adopt territorial laws as Alaska statutes. The territorial 
law was revised somewhat and formally adopted as a state law by Chapter 1 SLA 1963. It was 
renumbered as AS 25.05.010 which read

Marriage is a civil contract, which may be entered into by males of the age of 
21 years, and females c f the age of 18 years who arc otherwise capable.
However, no person shah be joined in marriage in the state until he obtains a 
license from a person authorized by law to issue marriage licenses.

Section 1, Chapter 58 SLA 1963, repealed AS 25.05.010 and enacted AS 25.05.011 as follows:

(a) Marriage is a civil contract requiring both a license and solemnization 
which may be entered into by

(1) a male who is 21 years of age or older with a female who is 18 years 
of age or older, who arc otherwise capable, or
(2) those who qualify for a license under sec. 171 of this chapter.

(b) No person may be joined in marriage in this state until a license has been 
obtained for that purpose as provided in this chapter. No marriage performed 
in this state is valid without solemnization as provided in this chapter.

Section 9, Chapter 245 SLA 1970 amended AS 25.05.011(a)(1) to read (emphasis added):

(a) Marriage is a civil contract requiring both a license and solemnization 
which may be entered into by

(1) a male who is 19 yean  of age or older with a female who is 18 
yean of age or older, who arc otherwise capable, or
(2) those who qualify for a license under § 171 of this chapter.

(b) No person may be joined in marriage in this state until a license has been 
obtained for that purpose as provided in this chapter. No marriage performed 
in this state is valid without solemnization as provided in this chapter.

Section 92, Chapter 127 SLA 1974 amended AS 25.05.011(a)(1) to read (emphasis added):

(a) Marriage is a civil contract requiring both a license and solemnization 
which may be entered into by

(1) a penon who is 19 y ean  of age or older, who is otherwise 
capable, or
(2) those who qualify for a license under § 171 of this chapter.

(b) No person may be joined in marriage in this state until a license has been 
obtained for that purpose as provided in this chapter. No marriage performed 
in this state is valid without so.cmnization as provided in this chapter.

Representative Rohcbcrg
March 8, 1995
Page 2



(a) Marriage is a civil contract requiring both a license and solemnization 
which may be entered into by

(1 ) a person who is 18 years o f age or older, who is otherwise 
capable, or
(2) those who qualify for a license under § 171 of this chapter, or
(3 ) a member o f the armed forces o f the United States while on 
active duty.

(b) No person may be joined in marriage in this state until a license has been 
obtained for that purpose as provided in this chapter. No marriage performed 
in this state is valid without solemnization as provided in this chapter.

Minor revisions were made in the law after 1977. Alaska Statute 25.05.011 cunentlv reads 
(emphasis added):

(a) Marriage is a civil contract requiring both a license and solemnization that 
may be entered into by

(1) a person who is 18 years of age or older, who is otherwise capable,
(2) those who qualify for a license under AS 25.05.171, or
(3) a member of the armed forces of the United States while on active 
duty.

(b )  A person may not be joined in marriage in this state until a license has 
been obtained for that purpose as provided in this chapter. A marriage 
performed in this state is not valid without solemnization as provided in this 
chapter.

Copies of the session laws and the replacement statutes arc attac. ed. We hope this information 
is useful to you. If we may be of further assistance, please contact this office.

Representative Rokeberg
March 8, 1995
Page 3

Section I, Chapter 28 SLA  1975 amended AS 25.05.011(a) to read (emphasis added):

Attachments



A L A S K A

C I V I L  L I B E R T I E S  U N I O N
An Affiliate of the American Civil Liber lies Union 
P. 0. Box 201044 Anchorage. A K  99520-1844 
Phono: 1-907-258-0044 Fox: 1-907-258-0288

March 28, 1D9G
Tho Hoaornl Iq Robin Taylor 
Alnnku Senate 
State Capital • Room 30 
Juneau, Alaska 99801-1182

KE: Constitutional Analysis of SB 308

Dear Senator Taylor;
I am writing on behalf of tho members of the Alnnku Civil Liberties Union to express our 

opposition to Senate Bill 308 ou tho grounds that tho bill is unconstitutional. Senate Bill 308 
proposes legislation that will violate the Full Faith and Credit Clause of the United States and 
Alaska Constitutions. Undor SB 308, Alaska judges will be unnblo to recognize, for any purpooe, 
an entiro category of n sister state’s valid murringes. The legislation SB 308 proposos io highly 
unusual and unwise, and will lonvo Alauka hanging out in the fringes of American law begging 
for an expensive legal challenge.
I. C on s titu tion a l A rguments Against SB  308

A. The Full Faith and Credit Clause

Tho Alaska and Unitod States Constitutions provide that judgments of one slutu ahull bo 
recognized as valid in othor states, Tim federal Clauso reads:

Full Faith and Crodit ohnll he given in each State to tho public Acts,
Records and judicial Proceedings of ovory othor State.

U.S. Const. Art. IV, § 1.
Hawaii regards a marriage certificate issued pursuant to its marriage law to be nrimn 

fnrio cvidcnco of a validly contracted marriage.1 It is no secret that this bill is spccificnll: aimed 
at Hawaii because Hawaii might, in the future, permit sumo-sex marriage. Thus, SB  30b is a 
direct uffront to the state of Hawaii Tho legislature proposes to place Alaska in a precarious 
position by declaring that Alaska will nover honor a category of Hawaii's legal judgments Will 
Hnwnii respond by refusing to recognize Alaska judgments? For example, in response to 
Alaska’s new law, a Hawaiian court could refuse to onforco the judgment o f un Alaska court 
against a creditor residing in Hawaii.

The Supreme Court has not yet ruled on the issue of whether marriages must be accorded 
Full Faith and Crodit Several state and lower federal courts have ruled that marriages muot be 
given full faith and credit even where tho marriage would not he recogmred undor the laws of

1 IUw . Rev. Stat. $ } 527-1 and 527 -I3(cK»9»S)



Senator T .y lo r 
Pago Two
tho forum etulo.* Tho Fu ll Faith and Crodit Clnuac oatablishos a general constitutional policy in 
fuvor o f uniform recognition o f innrriagua that arc validly contracted under tho Iowa o f other 
stntoa.

I f  SB 308 posses, a legal and practical nightmare will bo created. Individual*? w ill find 
themaelvoo nimultanoously married and unmarriod in difforont pnrta o f tho country. Such a 
oituation ia untenable, both in terms o f federalism and in torma o f nn Am< rienn’e rcooonable 
expectation to exercise thoir fundamental right o f marriage.

It does not take a great deal o f imagination to see that passing SB 308 is tho first step in 
creating a country where each state nets independently, leading to the breakdown o f tho rule of 
law. Each Alnnkn Senator should consider whether tho rink o f the break down o f interstate 
relations is too high a price to pay for a piece o f legislation which has boon drafted in response to
a decision that has not yet even boon made by the Hawaii Supromo Court.

B. The Right to IntoratiiV'-Travel

The right to interstate trnvcl was Grot recognized by the Supreme Court in Crandall v. 
Nevada. 73 U.S. (6 Wull) 35 (1867). In 1969, tho Unitod States Supreme Court hold that a state 
cannot diocriminnto against pcoplo entering its territory by imposing unconstitutional conditions 
on tho right to ontor. See Shapiro v. Thompson. 394 U.S. 618. 631 (19C9). Cnscs decided under 
the nght to trnvol provide strong, additional support for the argument that failure to recognize a 
marriage that is validly contracted undor the law o f another state is inconsistent with n person’s
fundamental right to travel freely throughout a ll fifty states o f tho nation.

Alaska’s refusal to rccognizo a marriago vohdly contracted under the laws o f Hawaii 
placc9 a direct and tangible obstacle in the path o f interstate migration. This refusal also 
implicates othor constitutional provisions relating to due process, tho right to travol and move 
freely throughout the nation, equal protection, interstate commerce, n id privileges and 
immunities, as well no the fundamental right to marry itself. For example, a married couple 
residing in Hawaii who wished to move to another state to accept nn employment opportunity or 
for medical Lrcatmont, would have to choose between their marriage and their right to trnvol.* 
Undor tho Analysis discussed in footnote 3, below, Alaska will need to demonstrate a compelling 
nterest in banning enme sex marriages, since Alaska’s law impinges on at least two fundamental 
rights: tho right to marry and the right to travel.

: StC, e g.. Thomas v SuHIvin. 922 F.2d 132,134 (2d Clr. l990)(New York doc* noi recognize coinmon-Uw marriages 
but mutt give full faith and credit lo marriages thsl arc valid under the taws of other stales); Onbuin v. Grave*. 210 S.W.2d 
496 (Ah. l94BXAifcantM murt give full fa'th and cttdil to validly contracted Texas common-taw marriage); Succciiion of 
Rcdgai, 49? So.2d 429,295 (Ct. App La. 1986XLouiiiana docs nol recognize or permit common-law marriages, but must 
give effect to them when validly contracted in another state); Commonwealth ex rel Alexander v Alexander. 289 A 2d 83, 
86 (Pa. 197 ̂Pennsylvania must give full faith and credit to a Georgia marriage certificate)
' In refuting to recognize a couplet' valid marriage, Alaska may be found to be “unduly interfereflng) with the right (o 
'migtatc, resettle, find a new job, and start a new life Shapiro v. Thompson. 394 U.S. 618, 629 (1969). In Shapiro, the 
Court found that the Equal Protection Cleuse incorporated the right to travel and employed a strict scrutiny analysis. The 
strict scrutiny analysis requires the State to demonttrate a compelling interest in the proposed regulation which cannot be 
served by a more narrowly tailored means. In Shaplrti. the Court found that lute and federal provisions denying welfare 
benefits to persons who had not resided within the jurisdiction for at least a year dctcrrd and penalized travel.
Subsequently, in Dunn v Rlumsem. 405 U S 330,339*340 (1972) tho Court held that ShflpiiO did not rest upon a finding 
thst denial of welfare actually deterred travel. The Duofl Court clarified that the compelling state interest test is triggered 
b> “any classification which serve* to penalize the c« enise of (the right to Pavel)."
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C. KauulPrctcctigp

The Supremo Court o f Hawaii based its dociaion on tho rationale that banning onrao ocx 
marriogon is invidious oox discrimination which violatoo tho Constitution o f Hawaii. O f note, tho 
Alasku Constitution expressly provides that “ no person io to be denied the enjoyment o f any civil 
or political right because o f rnco, color, croed, sex, or national origin." Art. I, $ 3. In 1990, those 
who nppooo SB 308 have testified that since marriage is traditionally defined as a union botwoon 
people o f different ooxcfl, name sex marriages do not require recognition.

It is important to remember that while marriage has traditionally been defined as n 
union between people o f difforont sexes, it was also traditionally dofinod as between people o f 
tho snmc race As recently no 19G7, state governments denied interracial couples tho right to 
marry. Subsequently, tho United States Supreme Court clarified that since Americans have a 
fundamental right to marry, no State may not discriminate ngainst protected classes o f people by 
denying them a marriage license. Loving v. Virginia. 388 U.S. 1 (1967).

Juot os tho United States Constitution protects people from discrimination based on race, 
tho Alnnkn Constitution protects a ll Alaskans from discrimination based on sex. Therefore, 
under Alaska law. arguably a marriage liconse may not bo deniod on the basis o f the sex o f 
either o f the applicants. Clearly, under Alaska law. the State's purpose in denying equal 
protection o f law to a citizen bnncd on sox, must be balanced against the nature and extent o f the 
infringement of individual rights. Tho state's justification that marriage is traditionally defined 
ns n union between men nnd women, is unlikely to withstand the Alaska Supnmio Court's Equal 
Protection analysis. In thinking about a future legal challenge to SB 308, tho legislature should 
consider whether there is a stronger public policy against same-ecx marriages in 1996, than 
there was against interracial marriugee in 1967.
I I . C onc lusion

The United States nnd Alnska Constitutions embody o common senso expectation that 
basic freedoms do not expire whon citizens cross state lines. I f  a person is married in one stato. 
that person has a right to expect a ll other states to recornize a validly contracted marnsge. The 
Alaska Civil Liberties Union urges you to vote no on SB 308 because the b ill is unconstitutional 
and w ill tic Alaska up in nccdleas, expensive nnd protracted litigation which the stato w ill 
undoubtedly lose.
Roopoctfully yours.

Lynn Slimier 
Executive Director
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FROM : M D SI ELDON PHONE in .  : 907 772 3746 f-tar. 26 1996 09:571*1 P I

Homosexuals
Senate Bill No.308

Dear Scu: Taylor

I would like to express my opinion about Senate Bill 308 that the Senate 
Health, Education and Social Services Committee passed. Senator Leman is one 
sponsor of this hill and I support this hill as they write It. Section 1. AS 25.05.001(a) 
b  amended to read:

(a) M arriage is a civil contract entered into by one man and one woman. ;hat 
requires [REQUIRING j both a license and solemnization. The roan nnd the woman 
m u st e a ch  be nM ctn L o p c oL tlic .fuH on ing ; (THAT MAY BE ENTERED INTO BY)

(1) (A PERSON W n O  IS) 18 years of age or older and (,WHO IS] 
otherwise capable:

(2) o i'alifkd (THOSE W HO QUALIFY] for a license under 
AS 25.05.171; or

(3) a member of the arm ed forces of the United States while on active
duty.

Sec 2. AS 25.05 is amended by adding a new section to read:
Scc.25.05.013. SAME-SEX MARRIAGES, (a) A m arriage entered Into 

by persons of the same either under common law or under statute, that is
recognized by another state or foreign jurisdiction b  void In this state, and 
contractual rights granted by virtue of the m arriage, including its termination, are 
unenforceable in the state.

(b) A same-sex relationship may be recognized by the state as being 
entitled to the benefits of m arriage.

Sec. 3. APPLICABILITY. AS 25.05.013, enacted by sec 2 of th u  Act, applies 
to all m arriages entered into in other Jurisdictions, whether entered into before, on, 
or after the effective date o f th b  Act.

Sec. 4. T hb  Act takes effect immediately under AS 01.10.070(c).

Senator Taylor it would please me greatly to k n o r that yon stand behind 
Senator Lcraan and his colleges in support o f Senate Bill 308. Alaska needs to take a 
sU od on Godly values for th b  State. I would like to Icuvc you with a few scriptures 
for the Senator to read and meditate on. I will continue to support you as long as you 
keep looking down the road for long term  goals for Alaska! Jobs for the future

1



FROM : M D SHELDON PHONE NO. : 907 772 3746 Mar. 26 1996 09:58AM P2

generation* to come! ( A laskan's for Alaskans1).

H O M O S E X U A L
A person who is attracted sexually to members of his o r her owrt sex. The 

apostle Paul listed homosexuals among "the unrighteous" who would riot inherit the 
kingdom of God <1 Tor. 6:9>. and declared that God's w rath  stands against such 
behavior, whether practiced by men or women <Rom. l:26-27>.
(from Nelson's Illustrated Bible Dictionary)
(Copyright © 1986, Thomas Nelson Publishers)

1 C or 6:9
9 Do you not know that the wicked will not Inherit the kingdom of God? Do not
be deceived: Neither the sexually immoral nor idolaters nor adulterers;nor male 
prostitutes nor homosexual offenders 
(N1V)

Rom 1:26<32
26 Because of this, God gave them over to shameftd lusts. Even their women 
exchanged natural relations for unnatural ones.
27 In the same way the men also abandoned natural relations with w omen and 
were Inflamed with lust for one another. Men committed indecent acts w>th other 
men, and receiv ed In themselves the due penalty for their perversion. !
28 Furtherm ore, since they did not think it worthwhile to retain the knowledge of 
God, he gave them over to a depraved mind, to do what ought not to be done.
29 They have become Glled with every kind of wickedness, evil, greltd and 
depravity. Ihcy  are full of envy, m urder, strife, deceit and malice. The|y are  gossips,
30 slanderers, God-haters, insolent, arrogant and boastfhl; they invent ways of 
doing evil; they disobey their parents;
31 they arc senseless, faithless, heartless, ruthless.
32 Although they know God's righteous decree that those who do such things 
deserve death, they not only continue to do these very things but aLso approve of 
those who practice them.
(N IV )

Michael 1) Sheldon 
P.O. Box 1285 
Petersburg, Alaska 

99833
Ph. 907-772-3746 
Fx. 907-772-2188

2
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Organization: Committee for Equality -  Statewide organization.
PO Box 34202. Juneau, AK 99803

Board Contacts: Anchorage: Jackie Buckley, 279*5001 (w); 279-5437 (fax); 562*0046 (h)- 
Fairbanks: Louise Barnes, 479-0618 (w/b).
Juneau: Sara Boesscr, 586-5230 (w); 789-7450 (homo fax); 789-9604 (h).

Position: CFE Opposes SB-308 because il attacks Alaska state statute guaranteeing nondiscrimination on the 
bash) of gender, and it is unconstituional at the federal level by breaking federal coiu>tituion fair 
faith and credit law. 'Dlls kind of law Is being defeated in other states —  you can keep Alaska out of 
federal legal challenges by siding with the states Hint nre rejecting this very same bill.

The Committee for Equality opposes SB-308, and urges you to stop it in committee, because 1) it illegally discriminates on 
the basis o f gender, and 2) it illegally calls for Alaska to not recognize or uphold contracts legal in other states o f the Union; 
3) this kind o f law is being defeated in other states —  you can keep Alaska out o f federal legal challenges by siding with the 
slates that arc rejecting this very same bill.
To attempt lo void other states' contracts Is an unconstitutional net. As such it is extremely unfortunate that such a bill 
as this has been brought forward. The legislature docs not need unnecessary contentious bills before it when matters o f genuine 
concern need its time and attention. Refocus your energies. Hold hearings on bills that would protect people — such as the 
Governor’s Domestic Violence Bill -  instead o f spending precious lime on a bill like SB-308 that will eventually be found 
illegal at the federal level via court action.

1) Unlawful gender discrimination:
Why does tills bill discriminate illegally on the basis o f gender? It’s true that both men and women arc allowed to marry, so 
it obviously doesn’ t discriminate in that aspect. However, if a person docs choose to seek a legal marriage license from the 
state, she or he would be forced to choose only apcrson o f the opposite gender for that contract, or be denied the state’ s license. 
Limiting the marriage license npplicant’6 choice lo only one gender Is obvious gender discrimination.

2) it breaks fcfai. t? dforgflni other Mg'.watractoi
This is the most blatantly anti-gay/lcsbian hill to date in the legislature, and wo ask you to consider the negative impact this 
will have on puolic discourse. Press reports nationwide show that hate crimes increase against lesbian and gay citizens when 
anti-gay bills aro being debated. But aside from that, and equally important, is that bills such os this are doomed In the end, 
i f  history is any teacher.
Not to very long ego, legislative bodies pi evented slaves from raanying one another, fortunately time and reason caused laws 
to change and that practico ended. But much more recently, and a clearer example o f why ibis bill is bad law —  “ mixed 
race" marriages were also made illegal by legislative bodies. Finally some states crossed against the “ norm," and declared 
the marriages legal. Around the country laws just like SB-308 spiung up. to disallow recognition o f mixed race marriage 
contiacts. However, tho Federal Constitution’s full faith and credit clause, which requires states to uphold one another’ s 
judicial proceedings, overturned those unconstitutional Laws because legal comity is required across state lines for state 
contracts. And marriogo is, among other things, a contract. Would the Alaska legislature want other states to disregard contacts 
made in Alaska? (continued) ____________________  __________________________
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For example, Alaska allows marriage* between younger persons than is allowed in some states—do we wish those states 
(o not honor our slate’s marriage contmcts? Like former anti-mixcd-racc laws, SB-308 will in the end prove 
unconstitutional at the Federal level, so why pass a had law and bccomo part of a legal battle Alaskans need not spend their 
money on?

Also, to those who might say “marriage" is ordained to be only man-woumn, think ioug and bard about their 
arguments. They raise many red herrings:

One red herring is that “marriage is only for pro-creation.” If that were true, then why don’t people have to sign 
"procreation pledges” to get a tnaniage license? Why wouldn't tho liccnso be withheld until if/when a couple had children? 
Wouldn't sterile people be denied marriagc7 Wouldn't people too old to procreate be denied a marriage liccnso?

Another red herring people like to intone Is that “God made Adam and Eve, not Adam nnd Steve.” Actually. I think 
most religious people would agree that God made every Adam and Steve and Joshua and Joso und Abdul on the planet. Also, 
“marriages” between samcscx persons actually were blessed by the Cluistian church up through the Middle ages—it is only 
later that if was restricted toroan-woman blessings only. In other words, marriagcis a concept that has changed through time, 
and is changing as we speak with regard to same-sex persons who love and wish to support one another.

Anothcrhistorical reminder—africndpoi»tcdoutthatnsrcccntlyasthel960’s,itwasncrimclnsonicNcw England states 
to “cohabitnle” — in other words, unmarried persons could be arrested for living together if they were not married. Time 
and legal challenges overturned that law too, as this law will be overturned eventually if allowed to pass in Alaska.

To the red herring that “same-sex marriage destroys the family,” I can only wonder why the same old phrase must 
resurrect so often against ro many people. It took women In this country over 60 years toreceivc the right to vote, and a 
nuyor battle cry against women's vote was that ”ir women could vote, it would be the end of tho family.” Mixed-racc 
marriages too were considered to doom ’family.’ To the women of Alaska, 1 propose that it’s fortunate that such beliefs did 
not prevent women’s advancement forever. Hut we of all people should recognize a scapegoat when we see it And blaming 
the small minority of lesbian and gay peoptc in the country who might wish to marry for the difficult times already facing 
families today is too far a stretch for reason.

The red herrings are endless, and each would fail in the light of full and reasoned discussion.

3) Join other states who arc rejecting this federally unconstitutional law.
Ihero is no rush to pass this bill. Supporters of this bill would claim otherwise, stating incorrectly that in Hawaii same- 
gender marriages will become legal right away and couples will want Alaska to honor those contracts very soon. The fact 
is that the Hawaiian ease won't be reheard in lower court until mid-summer, with a decision at the end of 1996. Since either 
side promises a Supreme Court appeal, Hawaii’s ease won’t have Supreme Court resolution until late ‘97 or early ‘98.

This bill is not Alnsknu-bom. It has been posed almost verbatim to over 20 states, and you should know that In the majority 
of states where this bill has been resolved, it lias been resolved by defeating the bill. You can put Alaska on the side of 
the majority that is defeating this unconstitutional bill, instead of nligning us with the minority of states that would choose 
to fail in their federal contract-rccognition responsibilities. To do that would add Alaska to the list of states that would be 
sued to overturn just such bad law. Save Alaska from that expense. Kill this bill, and allow reasonable time to study tho legal 
implications of the Hawaii ease. A knee-jerk rush to pass a bad Jaw won’: do anyone any good.

I ii conclusion, this bill should be stopped here. The issue needs legal research, and there is plenty of lime to follow the 
Hawaii case without embroiling Alaska in the legal battles ahead. To the churches that disapprove of same-gender marriage 
— a reminder that they don't have to religiously bless these relationships, but for them to pressure the state to break gender 
non discrimination laws andbrcak contracts that are legal across state lines in a Union such as the US, is unconscionable. The 
decisions about who can receive a state m arriage license, with oil the benefits it provides, should be left ,o the courts.



S E N A T E  C O M M I T T E E  R E P O R T

DATE: 3 /20 /96  FURTHER: "  -

DATE TURNED INTO OFFICE: 3  -TS-QC, 

The Jud ic ia ry  Com m ittee considered SENATE BILL NO. 308

C larifying a statute relating to persons who may legally m arry  relating to sam e-sex marriages.

aiul recommends:

I | Ik.’ rep laced with _ 

U 3 T adopi previous 

I | attached umendmenf(s)

I | adopt Letter nl Intent by _ 

I | further referral lo the

Committee
Committee

Senate B ill: 
|o fsam e title 

_ )  j j new title
House B ill:

._) | same title
I j technical change 
I | new: SCR\____

Department Date Zero Final
PREVIOUS FISCAL NOTE(S):*
Department Date Zero Fiscal

I | A P P R O P R IA T IO N  -  no fis c a l n o te ' inc lude fiscal notes a r rom p an \ In g  G ove rno r 's  Mil



I1AR-25-98 HON 15:48 KEN AI L10 l;AX NO. 2833075 P. 01

Alaska State Legislature

P!«aso ontor into the record my testimony to the __fr r / —
committee name 

committee an SB 5<>X ’S m cS tfX  y tl4 M > /A f*ird a tP d .
b i l l / s u b j e c t

j  ^  2 2 ^  a # ' vsL < U & L t^ t t fk .

f a  J ^ u Z & z J u S L * ^  7 ^  4 u + J l c ^ - U L *
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M E M O R A N D U M  March 17. 1995

S U B JE C T : HD 227, An Acl clarifying a statute relating to persons who may
legally marry (W ork Order No, 9-LS071 l\C )

T O : Representative Norman Rokeberg
Attn: Mia Costello

F R O M : Terri Lautcrbach
Legislative Counsel \  '

You have asked for a legal discussion o f  how passage o f  HB 227 might afFcct the validity o f  
marriages contracted outside Alaska by persons o f  the same sex, considering the existence 
o f  the full faith and credit clause (art. IV , sec. 1) o f  the federal constitution.1'

Actually, in addition to the full faith and credit clause, there are two other legal principles to 
consider in order to answer your question about the treatment o f marriages performed outside 
Alaska i f  HB 227 were to be enacted Those principles concern comity and conflict o f  laws.

After reviewing general legal literature about these principles, it is my opinion that passage 
o f  HB 227 in its current form probably would not invalidate the marriages o f  persons o f  the 
same sex who legally married outside Alaska and then lived in Alaska.1'

I f  the legislature’s only intent is to prohibit samc-scx marriages in Alaska while allowing same- 
sex marriages from other states to be valid here, then HB 227 achieves that goal, although the 
intent could be strengthened by the addition o f a comity clause

I f  the legislature’s intent is to not only prohibit samc-scx marriages in Alaska, but also to 
invalidate samc-scx marriages legally obtained outside the state, then HB 227 would be more 
likely to achieve that goal i f  it were amended by the addition o f some o r all o f  the following

‘’Ait IV, see I. of the United Slates Constitution reads as follows: Full faith and credit among statei. 
Full faith nnd a edit dull be given m each state to the public acts, records, and judicial proceedings of every other 
state And die Congress may by general laws prescribe the manner in which such act1', records and proceedings 
shall be proved, and die effect thereof

:Wlulc I know of no state where a sanc-scx marriage has been held to be valid as of this date, this memo 
must assume, in order to answer your question, that samc-scx marriages may ?ome day be validly contracted in 
anothcT state

SECTIONAL ANALYSIS



provisions: (1) a strong policy statement explaining why there is a compelling state interest 
in prohibiting same-sex marriages, (2) an amendment of AS 25.05.021 prohibiting same-sex 
marriages, (3) a statute specifying that marriages contracted in other states arc invalid in 
Alaska if they could not have been contracted validly here, and (4) criminal sanctions 
generally considered applicable primarily to same-sex relationships, such as an anti-sodomy 
statute. Bear in mind, however, that none of these statutory changes would matter if the 
prohibition of same-sex marriages were found by an Alaska court to be unconstitutional.

m s c u s s i Q M

HB 227 amends the requirements for the performance of a marriage contract in Alaska, 
clarifying that, in Alaska, marriage is a contract between one man and one woman. Assuming 
for the purposes of this memo that a samc-scx marriage may be (now or some time in the 
future) validly contracted outside Alaska, you have asked whether HB 227 could affect the 
validity of those marriages if the married couple became residents of Alaska after the 
marriage. You have asked particularly about the full faith and credit clause of the federal 
constitution. (Please see the text of this clause in footnote 1 of this memo.)

The purpose of the full faith and credit clause rights acquired or confirmed under public acts 
and judicial proceedings of one state by requiring recognition of their validity in others. Pink 
v A.A.A. Highway Express. Inc., 314 U.S. 201 (1941), isIl jIcil, 314 U.S. 712. This clause 
is most often applied with respect to court proceedings so that litigation once pursued to 
judgment is as conclusive of the rights of the parties in every other court as in that in which 
the judgment was rendered. Magnolia Petroleum Co. v. Hunt. 320 U.S. 430 (1943), reh den 
321 U.S. 801, (QVTld.on Other gtds,. Thomas v. Washington Gas Light Co.. 448 U.S. 261).

! have not found any case law that construes the full faith and credit c! i>c with respect to 
the type of situation you have posed in your question. Your question p.imarily concerns two 
other legal principles: conflict of laws and comity. If there is a conflict of laws between two 
states whose laws both have a bearing on a particular ease, then a court will use conflict of 
laws principles to decide which state’s law should apply in the case. The choice of governing 
law may also be influenced by application of the comity principle under which a court in one 
jurisdiction may, out of deference and respect, not obligation, apply the law of another 
jurisdiction. A state court may by ccmity give a remedy which the full faith and credit clause 
docs not compel. 16 Am. Jur. 2d, Conflict of Laws, see. 10, page 28. The tendency of 
modern decisions is toward a broader comity in the enforcement of rights created by the 
legislature of sister states. 16 Am. Jur. 2d, Conflict of Laws, supra.

Application of these genera! principles of law has yielded the following general rule with 
respect to marriages: a marriage valid where contracted is valid everywhere. 71 A.L R 2d 
687, at 694; 3 A L R.2d 240, at 241; Ikslalcmml.of  lllg Law 2d, Conflict of Laws 2d. sec. 
283; and Homer Clark, J r , IhclaW -QlPomcstic Relations in the United States (2nd cd. 
1987), p. 96. This rule is particularly true where the parties or at least one of the parties, at 
the time of the marriage, were domiciliarics of the state where the marriage was performed.

Representative Norman Rokeberg
March 17, 1995
Page 2



71 A.L.R.2d 6?7, at 695 and 701; 3 A.L.R.2d 240, at 245. However, courts are divided on 
the validity of a marriage contracted outside a state where the marriage would not have been 
valid by persons who were domiciliarics of the state where the marriage would have been 
invalid, who left the state to get married, and who returned to the domiciliary state after the 
marriage. Some courts have upheld the validity of these marriages and some have not. 71 
A.L.R.2d 687, at 700.

There is a notable exception to the general rule that initially valid marriages arc valid 
everywhere. The exception concerns the public policy of the state where the validity is being 
questioned. If recognition of the marriage contracted elsewhere would violate a strong public 
policy of the state where the marriage is being questioned, a court may not recognize the 
marriage, but there is authority on both sides of this question. 71 A.L R.2d 687, at 702. As 
to how strong the public policy of the state needs to be on the question, it has been stated that 
"it is everywhere accepted that marriages should be invalidated only for the most compelling 
reasons." Clark, supra; RestatciilcnLQf.ftlc.Law.2d, Conflict of Laws 2d. see. 283.

How a court will determine what a state's "public policy" is and how strong it is becomes the 
issue at this point. Some courts have found that a marriage validly performed outside the 
state is not necessarily against public policy just because it would be invalid or even 
"absolutely void" under the laws of the state where the marriage is being questioned. State 
v Graves. 228 Ark. 378, 307 S.W.2d 545 (1957); Keith v Pack. 182 Tenn 420, 187 S.W.2d 
618 (1945). Even in the face of noncompliance with substantive standards like age or 
parental consent requirements and affinity (remote incest) prohibitions, courts may, and 
according to some commentators, usually will recognize the validity of the marriage if it was 
valid where contracted. Krause, Family Law. (Nutshell Scries, 2d ed.); Restatement of the 
Law 2df supra. Under contract law, a contract is not necessarily contrary to the public policy 
of a state merely because it could not validly have been made there. Enforcement of a 
contract valid by the law governing the contract ordinarily will not be denied on the grounds 
of public policy unless a "strong ease" for such action is presented. 16 Am.Jur.2d Conflict 
ofiaws_2d, see. 20.

As to how a "strong ease" could be made, some commentators have suggested that the public 
policy may need to be expressed clearly in a statute. 3 A.L.R.2d 240, at 241; Restatement 
of the Law 2d. supra. Such a statute could be a policy statement, a criminal sanction against 
the type of conduct that would violate the public policy, a statute expressly invalidating 
marriages that would be invalid if attempted in the state, or a combination of these 
provisions v Statutes of this type would guide a court on it choice of laws governing a 
marriage that is questioned in this state but validly performed in another state.

Representative Norman Rokeberg
March 17, 1995
Page 3

vAs of 1987, statutes tn four states (Illinois, Vermont, Massachusetts, and Wisconsin) provided that a 
marriage of domiciliarics contracted in another state that is void by the law of the domicile will not be recogm/rd 
in the domicile. Clark. Jr. The law of Domestic Relations in the United States (2nd ed 1987), page 96.
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Absent a statutory directive on the choice o f  law, a court will apply other choicc-of-law 
principles, such as the needs o f  the interstate and international systems, the relevant policies 
o f  other interested states and the relative interest o f  those states in the determination o f  the 
particular issue, the protection o f  justified expectations, the basic policies underlying the 
particular field o f  law, predictability and uniformity o f results, and ease in the determination 
and application o f  the law to be applied. Restatement Q fjhdLa¥L2d, Conflict o f  Laws 2d, 
sec. 6. It is in the context o f  applying these principles that the strength o f  the public policy 
opposing samc-r.fv. marriages becomes important. In order to outweigh the factors 
concerning the expectations o f  the parties, the interests o f  the other states in having their 
marriages recognized, .and the goal o f  uniformity o f  results, there would probably have to be 
a very compelling Alaska interest in invalidating a same-sex marriage validly contracted 
elsewhere.

In applying the foregoing discussion o f  general legal principles to HB 227, it is my conclusion 
that the bill as currently written w'ould only clarify that marriage licenses would not be granted 
to samc-scx couples in Alaska. HB 227 does not clarify how samc-scx marriages validly 
contracted in other states would be treated here. In the absence o f  clarifying language, it is 
my opinion that HB 227 would not stand in the way o f  an Alaska court upholding a same-sex 
marriage contracted elsewhere Using the full faith and credit clause, choice o f  laws 
principles, and comity, an Alaska court would probably follow the general rule that a marriage 
valid where contracted is valid in Alaska.

I f  this is not the desired result o f  HB 227, the bill should be amended in one or more o f  the 
fo llow ing ways: (1 ) amendment o f  AS 25.05.021 to prohibit samc-scx marriages; (2 ) 
inclusion o f  a strongly-worded policy statement explaining why the state has a compelling 
state interest in prohibiting samc-scx marriages; (3 ) addition o f  a criminal statute generally 
indicating disapproval o f  same-sex unions, such as an 3nti-sodomy statute; and (4 ) a law 
specifying that a marriage contracted elsewhere that would not have been validly contracted 
in Alaska is invalid in Alaska.

Conversely, i f  the intended result o f  HB 227 is to prohibit same-sex marriages from being 
licensed in Alaska, but to recognize samc-scx marriages validly ! censed elsewhere, then HB 
227  would be clarified by the addition o f  a section specifically providing that marriages 
contracted outside the state that arc valid by the law o f  the state in which they were 
contracted arc valid in Alaska.4'

“As of 1987, four state* had such a law: Arkansas. California, Colorado, and New Mexico Clark, Jr 
IhcJ.aw vLDemciiivRcLmem m tlreiJimcd-Smca (2nd Ed 1987)



It should be noted, however, that even with changes in HB 227 such as those described in this 
memorandum, if an Alaska court were to find that prohibition of samc-scx marriages violates 
the state constitution, HB 227 could not overturn that result.v

Representative Norman Rokeberg
March 17, 1995
Page 5

i realize that this memorandum docs not give you a definitive answer to your question. A 
definitive answer is not possible, considering all of the different factors that a court will 
consider. However, I believe I have given you enough information so that you can decide 
whether and how to amend HB 227 to give further guidance to any potential court decision. 
Please let me know if I can be of further assistance.

TML:klb:pl 
95-173.klb

vThcconstitutionality of piohibiting samc-scx marriages in Hawaii is currently being litigated in Uachr. 
ct al v Lcwrn. (Civ No 91*1394), alter remand from Hawaii’s Supreme Court in 1993.
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n«w» clipping in T h e  A n c h o r a g e  D a l l y  N e w s  o n * :

UAF asks for new ruling on health 
benefits for unmarried couples

The Auoaaiod Press
FAIRBANKS -  The 

University of Alaska has 
asked a judge to reconsider 
her recent ruling that un­
married couple* living to­
gether should receive the 
lame health benefit* as 
married couple*

The univanity asked Su­
perior Court Judge Mary 
Greene on Monday to re-

comider her Jan. 11 order. 
She has .30 days to decide 
on the motion.

Greene’* order said the 
univenity 'i definition of 
dependent in its employee 
health-care plan discrimi­
nated against two universi­
ty employees. Marie Tumoo 
and Kate Wattum. Tumeo 
and Wattum had applied 
for health-care benefits for 
their same-sex partners

and were denied by the 
university. The two sued 
the university a year ago.

Bob Miller, director of 
public affairs for the Uni­
versity  of Alaska, said 
state law allows employer* 
to limit health-care cover­
age to legally married cou­
ples.

According to the motion 
filed by the university, the

state of A luka has the 
right to discriminate in 
health-care benefits on the 
bails of marital status.

“The legislature mandat­
ed that dependent health 
care benefits shall be avail­
able to the state employ­
ee's spouse, the person who 
is in a state-created and 
state enforceable m arital 
relationship with the em­
ployee." the motion says.

Currently, Alaska doe* 
not comidar samo-iex mar­
riage* ltgal. Tumeo and 
Wattum claimed they were 
discriminated against be­
cause the university pro­
vides health-core coverage 
to its employee*' spouses 
but not to their domestic 
partners.

Greene agreed, saying 
discrimination against un­
m arried couples, oven

when they are of the same 
sex, constitutes dUcrimlna- 
tion based on marital sta­
tus. But she stopped short 
of defining "domestic part­
ner."

The ettorney for Tumeo 
and Wattum, Will Schen- 
del, said his clients wUl 
respond to the motion only 
if the judge asks for a 
response.

PUBLIC C O M M EN T
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S o c i a l  e n g i n e e r i n g

AS  T H E  University of Alaska begins n new term, employees are 
being introduced to a new wrinkle in their health care benefits. 
Itfa called “financially interdependent partners."

As mandated in a ruling earlier this year by Fairbanks Superior 
Court Judge Mary Greene, the university is offering the same 
healtli care benefits to unmarried couples as it does to married ones. 
Thb UA is appealing Greenes ruling to the Alaska Supreme Court 
‘buj is implementing the program while it awaits a final resolution.

(Jnmamed couples qualifying under the interim program are not 
necessarily heterosexual. Man-man or woman-woman partners are 
OK, as long as they are living together and sign an affidavit of finan­
cial interdependency — meaning each claims to be responsible for 
the common welfare of the other and for the children either may 
have.

Up until now, a legal marriage contract was required as the basis 
for extending employee health care benefits to a spouse and chil­
dren. Now, apparently, anything goes.

Setting aside the moral and social implications, consider the eco­
nomic costs involved.

If the decision is allowed to stand, it is a given that it will auto­
matically extend to every state and local government employee, and 
before too long to the private sector.

Employees would find themselves in a position of almost unlimit­
ed possibilities for interdependent partnerships. Just sign an affi­
davit and bring a friend, relative, neighbor or whoever — and their 
kids — under the umbrella of state health care insurance.

Sexual intimacy' is not one of the conditions needed for partners to 
qualify under the interim health benefit program. All that is neces­
sary is an informal promise between two people that they intend to 
live together and support one another.

The potential costs of extending health coverage to many thou­
sands of additional people are substantial. Judge Greene apparently 
didn’t consider those costs. Let’s hope the Supreme Court does.

The sancuty of marriage, the legal commitment in the vows of 
husband and wife, the obligations of raising a family, and the contri­
butions of families to the community are far too important to simply 
downgrade and dismiss as being on a par with “financially interde­
pendent partners.'

It is one thing for consenting adults to choose their own lifestyles 
nnd relationships. It’s quite another for government to legitimize — 
or finance — those choices. Government should not be doing that

Whether or not the high court overturns Judge Greenes ruling, 
tho Legislature next session should take action to danfy state Law 
regarding public employee benefits.

State policy must recognize and uphold, not erode, the legitimacy 
of the mnmngv contract.




