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Dear Martha1

•1711b responds to your request ror an opinion on whether the 
proposed legislation about alternative dentistry is  consistent 
with the ADA Principles of Ethics and coda of Professional 
conduct. i t  is  impossible to say ror sure without seeing tne 
exact wording of the b il l ,  but ny in itia l impression ia that i t  
may be lnconalatent with the ada coda.
I base this opinion on the prototype from the medical practice 
act which you provided, i t  prohibits the medical board from 
basing a finding of professional incompetence solely on the 
fact that a licensee's practioo is  unconventional or 
experimental in the absence of demonstrable physical h a r m  to a  
patient.
In contrast, the ADA__Cpdfl recoqnizes that dentists may be 
incompetent who recommend certain treatments to their patienta, 
even i f  no physical harm results. C o d a  Section l~K, 
Representation of care, and the two advisory opinions published 
thereunder prohibit dentists from making folr.o or misleading 
representations about the care they render to their patients. 
Generally such representations conoern the treatment's 
therapeutic value.
The pationt is  induced to pay monoy for something that has 
l i t t le  or no valus according to accepted scien tific  knowledge 
or research. The pationt io usually not informed that the 
treatment io unconventional or experimental In nature.
Physical harm 1b not required to establish a violation of 
Section l-K, but i t  often exists. For example, the patient nay 
be induced to forego accepted treatment for a particular 
condition in reliance on the dentist's claims for the 
unconventional treatment, suffering ham sa a result.
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in summary, I would be concerned that the proposed amendment to 
the dental practice act might u n d e r m i n e  pationt protection 
againat fraud afforded by Section l-K of the A D A  cofle. you may 
also wish to consider whether the proposed legislation would 
limit ainilar protection against deceit, fraud and Intentional 
misrepresentation currently afforded by Section SB.64.326(2) cr 
the Alaska dental practice act.
I hop© this information ic helpful, pioaae call ne at 1-800- 
621-8099, ext. 2914 if  you have any questions or would like to 
discuss.
Sincerely,

K a M j L c o ^ .
Kathleen tt. Todd 
Director
Counoil on Sthics, Bylaws 

end Judicial Allaire
A t
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January 16,1995

Rapraeantativa Cynthia Toohoy 
Alaska Stats Legislature 
Stata Capitol (MS 3100)
Juneau, Alaska 99801-1182

Dear Representative Toohsy;

Ben Brown has sent ua a copy of SB #212 Introduced on January 11,1996 
and has aaked for our commont

Anticipating this situation, the Alaska Dental Society, in October contacted 
the American Dontal Association fora legal Interpretation. We received a 
response on October 27th from ADA attorney Kathleen Todd, Dlrectorfor 
the Council on Ethics, Bylaws and Judicial Affairs, I have quoted from her 
letter....

"ft la Impoasfbfa to oay for aura without taalng tho exact wording of the bill, but my Initial Impreaalon la that It may be Inconsistent with the ADA Code.
I base thla opinion on the prototype from the medical practice act which you provided, ft prohibits the medical board from basing s finding of professional Incompetence eototy on the fact that e l l c o n s e e ' n  practtca la unconventional or experimental In the absence of demonstrable physical harm to a patient.
In contrast, the ADA Coda recognUas that dentists may be Incompetent who recommend certain treatments to their patients, even tf no physical harm results. Cods Section 1-K, Representation of Care, and the two advisory opinions published thereunder prohibit dontlats from making false or misleading representations about the care they render to their patients.Generally such representations concern the treatment's therapeutic value.
The patient Is Induced to pay money for something that his little or no value according to accepted scientific knowlodge or research. The patient Is usually not Informed that the treatment la unconventional or experimental In nature.I Physical harm Is not required to establish a violation of Section 1-K, but h oftenexists. For example, the patlant may be Induced to forego ecceptsd treatment I for e particular oonditlon In reliance on ths dentist's claims for the unconventionaltreatment, suffering harm as a result
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January 16,1996
Representative Cynthia Toohay

In summary, (would bo conoomed that tho proposed ainsndmant to tho dantal prsctico act might undermine the patient protection against fraud afforded by Section 1-K of tho ADA Code. You may alao wieh to consider whether tbs proposed legislation would limit similar protection against deceit, fraud and Intentional misrepresentation currently afforded by Section 03.38.315 (2) of u.; Alaska dental practice act”
Baaed on Ms. Todd'e concerns, the Alaska Dental Society will stand 
opposed to this proposod legislation. I have attachod the pertinent pages 
from the ADA Principles of Ethics and Code of Professional Conduct 
(January, 199S) and the pertinent pages from tho Alaska dental statute, 
(September, 1996).

We appreciate your Interest In hearing our position.

Martha A. Reinbold 
Executive Director 
Alaska Dental Sooiety

cc: Sam Klto, Lobbyist

Jamoe A. Clark, DMD, President 
Alaska Board of Dental Examiners

Phyllis L Pendergraat, DMD, President 
Alaska Dental Society
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he dcnriac, upon completion of such treatment, ii obliged 
o mum the patient to hit or her tegular cWntiu uni™ 
be patient rxpmsly reveals s different preference.

l-B. CONSULTATION AND REFERRAL. 
> n tim  shall be obliged to icek coniulrttion, if 
XMible, wh«f*vtf the welfare of patirnta will be 
tfeguarded or advanced by utilizing those who have 
poclal skills, knowledge, and experience. When 
Mticnn visit or are referred ro spccialisn or consulting 
lenriscs he comulrarion:
1# The specialises or consulting dentiui upon completion 
( their a n  shall return the parienr, unless the patient 
atpeeaaly Mveela a different preference, to the referring 
lendsc, or if none, to the dentist of record fee future care.
L The specialists shall be obliged when there it no 
•eferring dentist and upon a completion of rbelr 
raatmenc to inform patients when there is a need for 
urther dental can.

Mon
t. A dentist who ho a parienr referred by a third jwrty 
of a ‘aecond opinion’ regarding a diignosu or 
reatmenr plan recommended by the patient's treating 
Ira 11st should render the requested second opinion in 
ccordance with this Code of Ethics.

In the Interest of the patient being afforded quality 
anr, the demur rendering the second opinion should no: 
•re  a meed interest in the ensuing recommendation.

I-F. CHILD ADLSE
Vnrises shall be obliged to boeome fsmitiar with the 
moral sign* of child abuse  and to report suspected casei 
© the proper authorities continent with stare law s.

-G. USE OF AUXILIARY PERSONNEL. 
Vmins shall be obliged ro protect the health of their 

.variant by only assigning to qualified auxiliaries chose 
lurlea which can be legally delegated. Dentists shall be 
unher obliged io prescribe and supervise the patient 
ate provided by ail auxiliary personnel working under 
halt direction

I-H. JUSTIFIABLE CRITICISM.
>ntm t shall be obliged to report to the appropriate 
evifwmg agency as determined by the local cvxnponrm 
>t constituent society instances of grou or continual 
U1I.7  treatment by othsr dentists.

Patients should be informed of their present oral btmlth 
arus widxxit dUpanging comment about prior services.

Dentists issuing a public statement with respect to 
M profession shall have a reasonable basil to believe 

:ltat the commons made are true.

AiMmy Opinion

Advisory Opinion

1. A dentist’s duty ro the public impoaes a 
responsibility ro report instances of gross or continual 
faulty treatment. However, the heading of this section it 
’Justifiable Criticism.'* There fore, when Informing a 
patient of the ttstua of h(a or her oral health, the demist 
should rxerrise rare that the comments made are 
justifiable. Foe example, a difference of opinion aa ro 
preferred treatment should not be communicated to the 
patient in a manner which would Imply mistreatment. 
Tliefr will necessarily be eata where It will be difficult 
to determine whether the comments made are 
lustifisble. Therefore, this section is phrased to address 
the discretion of dcnriin and advises against 
disparaging statements against another dentist. 
However, it should be noted that where comments are 
made which are obviously not supportable and therefore 
unjustified, such comments can be the basis for the 
institution of a disciplinary proceeding against the 
dentist making such statements.

I-I. EXPERT TESTIMONY.
Dcnriin may provide expert testimony whan that 
testimony is essential to a just and fair disposition of a 
judicial or administrative action.

I. ft is unethical (or a denritt ro agree to a fee 
contingent upon the favotable outcome of the litigation 
In exchange for testifying as a denial expert.

l.J. RF.HATF. AND SPLIT FEES.
Onuses dull not accept or tender ’ rebates" Of "split feet."
l-K . REPRESENTATION OF CAKH.
Dentists shall not represent the catr being tendered ro 
their patirnts in a false or misleading manner

Advisory Opinions
I. Btvrd 0 0  available scientific data the ADA has 
decrnnmtd tluough the adoption d  Resolution d2H • 1986 
(Tram. 1986:536) thar rhe removal of amalgam 
ret coon wm from the non-allergic patient for the alleged 
purpose of removing toxic substances from the hod* when 
such mwtnmt is performed solely at the recommendation 
or suggestion of the dentist, is improper and unethical 

Tl*e Council reminds constituent and component 
societies that before a dentist can be found to have 
brvarhtd any ethical obligation the dentist is entitled 
so a fair hosting

■



2. A dentist who represents that dental rtcatmrnr 
recommended of performed hy the dentitt hu the 
capacity ro cure oe alleviate diseases. Infccrinnt nr other 
conditions, when such oresenutioro ate not !»wd 
upon accepted scientific Knowledge or research. it 
acting unethically.
I-JL R E P R E S E N T A T I O N  O F  F E E S .

Dantiitt tliall not repretent (he fees being charged for 
providing care in a false or misleading manner.

nioos
1. A drnriac who accepts a third parry* payment under 
a copayment plan as payment in full without disclosing 
to the third party* that the patient t paymrnr pomon 
will nor be collected. Is engaged in ovrrbilling. The 
essence of this ethical Impropriety is deecption and 
misrepresentation; an overbilling dentist makes it 
appeal to the third parry* thee the charge ro rhe ptnenr 
foe service* rendered is higher than it actually u.
2 .  I t  is unethical foe a dentitt to increase • fe e  t o  a 
patient solely because rhe parienr has insurance.
3- Payments accepted by a dentist under a 
guvrmntenully funded program, a component or 
constituent dcnrml society sponsored access pjogtam. or 
a participating agreement entered into under a program 
of a third party* shall not be considered as evidence of 
overbilling in determining whether ■ charge to a 
patient, or to another third party* in behalf of a par mu 
not covered under any of the aforecitad programs 
constirurrt overbilljng under tint section of rhe Code.
4. A ueneut who submits a claim form ro a third party* 
reporting incorrect treatment daces for tb« putpote of 
•stilting a patient in obtaining benefits under a dental 
plan, which benefits would otherwise be disallowed, is 
engaged in making an unethical, false, or rr.itlcaaing 
representation to suoh thitd |>arty.*
5. A dentist who incorrectly decor 1 bn on a third patty* 
claim iorm a dental procedure in on ire ro rtreivr a greater 
payment o. simbunemrtu or incorrectly makes a non* 
covered procedure appear to be a covered procedure on 
uarh a claim form it engaged in making an unethical, 
false, or misleading representation ro such thlra party •
6 . A drntiit who recommends and performs 
unnecessary dental services or procedures is engaged in 
unethical conduct.

•A rhird party 11 any party to • denral prepayment 
ruorract that may roilect premiums, assume financial 
neta, pay elaimi. and'or provide administrative atrsicrt

l-M . P A T I E N T  I N V O L V E M E N T .

The dentin should inform the pauvcnt of the 
proposed trewmcm, and any reasonable alternatives, 
in a manner that allows the parienr to become 
Involved in rrearmant decision*.
l-N. C H E M I C A L  D E P E N D E N C Y .

It is unethical foe a denrtir ro practice while abusing 
controlled aubttancaa, alcohol or other chemical agenrs 
which impair rhe abillry ro practice. All demises have 
an ethical obligation to urge impaired colleague* to 
seek treatment. Dentist* with first-hand knowledge 
char a coileagur is practicing dcntiftry when so 
impaired have an ethical responsibility to report such 
evidence to the professional assistance romminer of a 
dental society.

Principle - Section 2
EDUCATION.
The privilege o f dentists to be accorded profrtiional 
status (cats primarily in the knowledge, skill, and 
experience with which they serve their patients and 
society. All dentitff, therefore, Iwvv the obligation of 
keeping their knowledge and skill current.

Code of Profession! I Ccpdecl
2-A. D I S C L O S U R E  O F  C O N F L I C T  O F  

I N T E R E S T

A dentist who presents educational «  aoerwific 
information in an arrirle, seminar or other jvt^jrem shall 
disclose to the readers or participants any monetary or 
©thet special inrrrear rive dentist may have with a 
company whose products are promoted or endorsed in 
the preaenr tioo. Disclosure shall be mads m any 
promotional material and in the presentation iticlf.

Principle - Section 3
GOVERNMENT o f  a  p r o f e s s io n .
Every profession owes society the responsibility to 
regulate itself. Such regulation It achieved largely 
through (ha Influrncs o f tha professions! monies All 
denture, ihmfore, have (lie dual (Alligation of making 
(lirrnsclvea a pate o f a profrtiional society and of 
observing its rules of ethirs

Principle - Sectloa 4
r e s e a r c h  a n d  d e v e l o p m e n t .
Denutre Have ihc obligation o f  making the results and 
benefits of their investigative efTbm available to all 
when they are useful in safeguarding or promoting the 
health of the public
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UNLAWFUL ACTS.

315. Grounds for discipline, suspension or revocation of lk*o*c 320. Summary license awpcnsioa 340. Penalties
See 08J6J15. Grounds for discipline, suspension or revocation of li­cense. The board may revoke or suspend the license of a dentist, may repri­mand, censure, or discipline a dentist, or both, if the board finds after a hearing that (be dentist(1) used or knowingly cooperated in deceit, fraud, or intentional misrep­resentation io obtain a license;(2) engaged in deceit, fraud, or intentional misrepresentation in the coarse of providing or billing for professional dental services or engaging in profes­sional activities;(3) advertised professional dental services in a false or misleading man­ner; (4) received compensation for referring a person to another dentist or denial practice;(3) has been convicted of a fcJony or other crime that affects the dentist's ability to continue to practice dentistry competently and safely:(6) engaged in the performance of patient care, or permitted the perfor­mance of patient care by persons under the dentist's supervision, that does not conform to minimum professional standards of dentistry regardless of whether actual injury to the patient occurred;(7) failed to comply with this chapter, with a regulation adopted under this chapter, or wiih aa order of the board;(8) continued to practice after becoming unfit due to(A) professional incompetence;(B) failure to keep informed of or use current professional theories or practices;(C) addiction or dependence on alcohol or other dhigs that impairs the dentist's cbility to practice safely;(D) physical or mental disability;(9) engaged in lewd or immoral conduct in connection with the delivery of professional service to patieati;(10) permitted a dental hygienist or dental assistant who is employed by the dentist or working under the dentist's supervision to perform a denial procedure in violation of AS 08J2.110 or AS 0336.070(a)(JI};(11) failed to report to the board a death that occurred on the premises used for the practice of dentistry whhia 48 hours.

Sec 0&36J2Q. Sammary license suspension. (a) {Repealed 1987. J(b) {Repealed I9&7.J

Section

18

(c) The board may summarily suspend the license of a licensee who refines to submit to a physical or mental examination under AS 08.36.070(bXl)- A person whose license is suspended under this section is entitled to a bearing by the board within seven days after Che effective dale of the order. If, after a bearing, the board upholds the suspension, the licensee may appeal the sospen- aioo to a court of competent jurisdktico.
(dO [Repealed 1987.1(e) {Repealed I987.J : . ..
Sec. 0836340. Penalties. A person who violates aay provision of this chapter or regulations adopted under (his chapter for which no specific penaltyis provided is guilty of a class B misdemeanor. ,v„-

• I: 
•virrjr

ARTICLE 4. * ,"MGENERAL PROVISIONS.
Section350. Application of chapter 340. Practice of dentistry defined 365. Rights of dentists 370. Definition*

Sec. 0836350. Application of chapter, (a) This chapter applies to a person who practices, or offers or attempts to practice dentistry io the state except(1) a dental surgeon or dentist in the military service in the discharge of official duties;(2) a dentist is the employ of the United Sutes Public Health Service, United States Veterans' Administration, Alaska Native Service, or other agency of the federal government, ki the discharge of official duties;(3) a physician or surgeon;(4) a dentist providing care io an isolated area by authority of a permitissued under AS 0836.271;(5) a dentist licensed in another state who is teaching or demonstrating ctinical techroqnea at a meeting, seminar or limited course of instruction spon­sored by a dental or dental auxiliary society or association or by an accredited dental or dental auxiliary educational institution;(6) a dentist Hceaaed fat another stale who provides emergency care to aa injured or fl] person who reasonably appears to the dentist to be in immetfiste need of emergency aid in order to avoid serious harm or death if the care It provided without remuneration. * ' **' ’,;r'(b) A parson excepted from this chapter under fa) of this recti on shall be
19
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A l a s k a  S t a t e  L e g i s l a t u r e

Sen. Lyda Green, Chairman 
Sen. Loren Leman, Vice-Chnirman 
Sen. Mike Miller 
Sen. Johnny Ellia 
Son. Judith Sain

Senate Committee on 
Health, Education and Social Services

SB 212
Disciplinary Sanctions for Dentists 

Sponsor Statement

SB 212 was introduced by request to address two main concerns. First, it insures the 
rights of dentists to practice the safe dentistry method of their choice and secondly, 
by insuring this right, the bill provides dentists the same level of protection against 
board sanctions physicians currently receive under the law.

Fear of state board sanctions is prevalent in Alaska as well as across the country by 
dentists who practice or would like to practice non-traditional means of dentistry. 
The premise behind this bill is that it is not the role of government to restrict new 
ideas and methods, but to insure the safety of its consumers and the quality of its 
professionals. SB 212, by making a minor modification in the Alaska Statutes, will 
create a system where this premise will become practice.

The language of this bill is taken from AS 08.64.326 (State Medical Board-Grounds 
for imposition of disciplinary sanctiors) which was adopted in 1990 as a part of HB 
146. With the passage of this bill, dentists will also be able to advise their patients of 
safe, alternative methods without fear of sanctions.

This bill has a zero fiscal note from the Department of Commerce and Economic 
Development.

Slate Capitol 
Hoorn 123 

Juneuu, Aliuku 90801-1182 
007-163-3702



STA TE O F  ALASKA
1996 L E G IS L A T IV E  SESSION

FISCAL NOTE
B IL L  NO . SB 212

Revision Date:  Department: Commerce and Economic Development
Title: An Act relating to the grounds for revoking or  BRU: Occupational Licensing____________
suspending a dental license,...  Component: Operations_____________________
Sponsor Senate HESS_______________________________  _____________________________
Requestor Senator Green_______________________________ COMPONENT SERIAL NO. ___________ 1844

Expenditures/Revenues_____________   (Thousands of Dollars)
OPERATING EXPENDITURES F t  07 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0

oooo

0.0 | 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES I 0.0 | 0.0 | 0.0 | 0.0 | 0.0 | 0.0 |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 General Fund
1005 GF/Program Receipts
1006 GF/MHTIA
Other 1091 Designated PR
TOTAL o o o o 0.0 0.0 0.0 | 0 0

Estimate of any current year (FY 96) cost: $  0 0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

.

ANALYSIS: (Attach a separate page if necessary)

SB 212  amends AS 0 8 .3 6 .3 1 5  o f the dental statutes by adding a new subsection to prevent disciplinary 
action against a licensee solely on the basis o f unconventional or experimental practice unless the board finds 
demonstrable physical harm to a patient. New funds are not required to implement this provision.

Phone: 46S-2144______
Date: January 12. 1996

Date: l - n ' - f a

Prepared by:
Division:
Approved by Commissioner 
Agency:

Jennifer Strtckler. Administrative Officer

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

Page 1 of 1




