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A la sk a  S ta te  L e g is la tu r e

H O U S E  O F  R E P R E S E N T A T I V E S

Olliciul Hu m m m  Slate Capitol
Juneau, \K  99801*1182

S p o n s o r  S t a t e m e n t  

H o u s e  B i l l  3 5  

S e x u a l  M i s c o n d u c t  b y  M e d i c a l  P r o f e s s i o n a l s

Th is  le g is la t io n  p ro v id e s  the State M ed ica l 3 o a rd  w ith  the a u th o r i ty  to 
s a n c t io n  d o c to rs  w ho m ake sexual c on tac t w ith th e ir  p a tien ts . C u rre n t 
s ta tu to ry  language  g ove rn in g  such c on du c t is vague , san c tion in g  d o c to rs  
fo r  "u n p ro fe s s io n a l conduc t, o r  in  lew d o r  im m o ra l c on du c t in c on n ec tio n  
•with th e  d e liv e ry  o f  p ro fe s s io n a l se rv ices to  p a tien ts ."

G ra n t in g  the M ed ica l B oa rd  a u th o r ity  to sanc tion  d o c to rs  in th is case is 
c r it ic a l f o r  seve ra l reasons :

the d eg ree  o f  p a tie n t em o tio n a l an d  ph ys ic a l v u ln e ra b i li t y  w h ich  is 
in h e re n t  in  v i r tu a l ly  every d o c to r /p a t ie n t  re la t io n sh ip .

* th e  ex ten t to  w h ich  a d o c to r  m ay  use h is o r  h e r s ta tu s in the 
p ro fe s s io n a l re la t io n sh ip  to induce the pa tien t's  c on sen t to  sexua l ac tiv ity .

* th e  d o c to r 's  m ed ica l ju d gm en t is c om p rom ise d  b y  h is o r  h e r  sexua l 
in te re s t in  the pa tien t.

HB 3 5  b rin g s  sp ec ific ity  to the ex isting  s ta tu te , g iv ing  the M ed ica l B oa rd  
an d  its e x am in e rs  a v ia b le  m echan ism  to ad d re s s  th is a re a  o f  c on ce rn .
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Dr. J a m e s  M c G u ir e  D r- M c G u i r e
.4&a/ r ; - ’ r

M e c i c a l  b o a r d ' s  d e c i s i o n  o u t r a g e o u sw

A a em o tion a lly  ir o u o ie d  young w om an  seeks 
m ed ita i .te io . in s te ad  or a s s is tan ce , ih e  gets 
m anipu lation  a^d sexual aouse. O ver several years, 
the —an sne trusted for medical help uses her 
repeatadly tor ms sexual pleasure. F or more than five 
years, the psycr.ia irist abused his patient. his dcer.se 
and m e tam m um ty 's trust.

Nc v. only a year a fte r his adm issions. the state 
m edicai board has decided Dr. James M cGuire ougr.t 
to ac .e  to practice p sych ia try  again.

That's an outrage.
Sure , me beard  seeks some restrictions on his 

license; ze should treat on iy adult men — not vomer., 
ch ildren or sex offenders, the m a jo rity  said .

Bu t that's like saying the on iy thing wrong w ith  
ms senavtor was the physica l sex act -.'.self. It ignores 
the failure of in tegrity that is tru ly  the heart o f this 
rase. 'Vhat about his judgm ent? H is ethics? His 
. . . o r  .

He dec ta his patient and used his position  o f trust 
to ab use her. Is that the kind o f judgm en t we expect 
from sectors :n  this state? Are his etmcs g c c c  encugn  
to continue practicing m edicine in A laska? is this man 
m orxdy fit for the practice o f p sy cho th e rapy ’

Is this the km c of man we want giving p sych ia tr .c  
counsel to anybody — acu it male o r otherw ise?

i t  .s no t. T h e  s ta te  m e d ic a i b o a rd  s h o u ic  k n o w  1 
th a t .  I i  th e y ’r e  n o t w il l in g  to  k ee p  sex  a b u s e rs  f ro m  j 

p ra c t ic in g  m e d ic in e  in  o u r  c o m m u n ity ,  w h a t  good  a re  
th e y  ’

D o c to rs  a lw a y s  te l l  us th e y  s n c u id  b e  r e s p o n s ib le  
fo r p o lic in g  ih e m s e iv e s . D o n ’t  w o r ry  a b o u t  L icensing, 
o r m a lp ra c t ic e , o r  a c c o u n ta b i l i ty ,  th e y  sa y . W e’ll ta k e  
:a re _ o f  it.

Luxe th is?  If so. th e  sy s tem , is a  f a i lu re .  T h e  b o a rd  
h as  n u c n  to  a n s w e r  fo r  in  th e  m a t t e r  o f  D r. J a m e s  
M cG uire .

K a rm a  V a n G e id e r ,  h is  v ic t im , b r a v e l y  h a s  go n e  
p u b iic  w tth  h e r  s to ry  a n d  th e  c h a rg e s  to  cry  a n d  
p re v e n t  D r. M cG u ire  i ro m  h u r t in g  o th e r s .  S h e  s a id :  
“ L o ts  o f p e o p le  s a y  I s h o u ld  h e  a n g ry .  I d o n ’t  w ish  
a n y  h a rm  to  h im . I d o n ’t  w a n t  h im  to  d o  th is  to  
a n y o n e  else.'*

T h e  m e d ic a l b o a rd  s h o u ld  b e  so w ise .
M s. V a n G e id c r  d e s e rv e s  th a n k s  fo r  h e r  p u b i ic  

s p ir i t .  T h e  b o a rd  s h o u ld  b e  c a lle d  to  a c c o u n t  fo r  a  
p ro fo u n d  la c k  th e re o f .

W h a t  c a n  b e  d o n e  i n  d i e  f u t u r e }

.After fam es M cG u ire ’s A la sk a  m edicai license was 
suspended .a s : year, .te m oved to Wasr.ir.gton, i a r . d ec  
a p r ts o r .-c s y cm a try  ;o o  and o b ta in e d  coun se lin g  
requ ired  by me state or' A la sk a . Then he com p ia in ec  
m at those he was getting treated wtth weren't 
pro fess ion a ls and some are ch ild  moiesters.

’V hat nerve.
B u t what can be done to assure fu tu re  

M cG uire 's  are sanctioned a d e q u a te ly ’ A
S u p p o r t  .A lask a  lieu**, - i — -u . In ; e d u c e d  b y  

H ep. S e a n  P a rn e l l .  it  e x p l i c i t ly  s p e lls  o u t t h a t  th e  
S ta t e  M ed ica l B o a rd  ca n  s a n c t io n  lic e n s e d  h e a l th  
p ro f e s s io n a ls  w n o  e n g a g e  tn  s e x u a l  m is c o n d u c t.  H B  35 
m o v e d  o u t  a f  t h e  H o u s e  J u d i c i a r y  C o m m i t te e
M o n d a y .  .

— ^  S ta t e  D iv isio n , o f  O c c u p a t io n a l  L ic e n s in g  d i r e c to r  
C a th e r in e  R e a rd o n  s a y s  i t ’s a  g o o d  id e a  t h a t  th e  
l e g i s l a t u r e  s t e p  in  a n d  m a k e  i t  c l e a r  t h a t  
u n p r o f e s s i o n a l  c o n d u c t  e x p l i c i t l y  in c lu d e s  s e x u a l  
m is c o n d u c t .  T h e  le s s e n  h e re :  O b v io u s ly ,  th e  m e d ic a l  
h e a r d  c a n 't  be g iv e n  s q u i r m  ro o m  — o r  i t  w il l  s q u irm .

• C re a te  a s t a t e  c o d e  o f e th ic s  fo r  th e  m e d ic a i 
p ro f e s s io n .  T h e  S t a t e  M e d ic a l B o a rd  c a n  r e d e e m  its e i :  
a  s m a l l  io ta  in  th e  p u b l ic 's  n e w  b y  a d o p t in g  a co d e  o; 
e th ic s ,  as a l r e a d y  a i lc w e d  b y  s t a t e  la w . M o st s ta te :  
h a v e  su ch  co d e s . T h a t  A la s k a  d o e s n ’t  r e f le c ts  p o o r i ;  
o n  a i l  o f u s . b u t  p a r t i c u l a r l y  th e  m e d ic a l  b o a r d .

• S u p p o r t  U .S .  R e p . R o n  W y d e n  o f  O r e g o n ':  
u p c o m i n g  a t t e m p t s  to  h o l d  l i c e n s e d  h e a i t . t  
p r o f e s s io n a ls  Like p h y s ic ia n s  m o re  a c c o u n ta b le  to  th e  
p u b i ic .  T h e  N a t io n a l  P r a c t i t i o n e r  D a ta  3 a n k  is c 
f e d e r a l  s e rv ic e  t h a t  k e e p s  t r a c k  o f  d i s c ip l in a r y  a n c  
m a lp r a c t ic e  a c t io n s  a g a in s t ,  m e d ic a i  p r o f e s s io n a ls  fc: 
h e a l t h  o rg a n iz a t io n s  a n d  L icen sin g  b o a r d s .------

R e p .  W y d en  s c o n  h o p e s  to  in t r o d u c e  l e g is la t io n  :c 
m a k e  th e  d a t a  b a n k  a v a i l a b le  to  th e  p u b l i c  anc 
r e q u i r e  p u b i ic  o r g a n iz a t io n s  l ik e  m e d ic a i  b o a r d s  tc 
a c c e s s  th e  in fo rm a t io n .

L e g is la to r s  a n d  S ta t e  M e d ic a l  B o a rd :  G e t  to  w o rk
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA
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.VIA i90>) J6S-.029 UO Seward ScrttL Sunt -to9
.milSlop JIOI Juneau. .iloiM 99801- ■ IQS

DIVISION OF LEGAL SERVICES

M JL V L Q -R  A y  D M M arch 21, 1995

S U B JE C T : Sectionaj .-Analysis o f  HE 35 (W ork O rder No. 9-(.5f»!70\A )

T O : Representative Sean PameiJ
Attn: Michael Mor**r

F R O M : Tem  Lauterbaeh
Legislative Counsel \ J

This m em orandum  :s a sectionaj analysis o f  HB 35 Since you have asked no panicu iar 
questions accut the ciil, this memorandum is brief. Please let me know  if you need additional 
assistance.

Stciion 1.
C larities that 'sexual m isconduct' is a ground for im posing discipiinary sanctions on a 
physician. Demies some o f  the conduct included in 'sexual m isconduct."

Section 2.
L im its the appiicaoiiity o f  the bill to conduct occurring after the effective date, thereby 
avoiding an ex post facto problem.

TM L.lm b 
95-149 !mb
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TONY KNOWLES, GOVERNOR

DEPARTMENT o f  c o m m e r c e  a n d  
ECONOMIC DEVELOPMENT i m i  c s t r e e t , s u it e  * :r

4HCHGRAGE. ALASKA i9S03‘iiB6 
R*icnE. i9ons«t :srs 
* AX ,907) {42 STB 1OIVISICN o r OCCUPA TICNAL LICENSING

February 8, 1995

Representative Sean Parnell 
State Capitol • Room 515 
Juneau AK 99801-1182

Dear Representative Parnell:

At the February 2-3. 1995. meeting of the Alaska State Medical Beard. House Bill 35 
adding sexual misconduct language to AS C8.6A.32S. which you sponsored, was 
reviewed and discussed by the beard.

The board wishes to acvise you of their support of your efforts with this bill and to 
express appreciation for your advocacy on this important issue. As we have 
discussed, all carties agree such behavior is unacceptable by any health care provider 
under any circumstance. We are concerned that the words *... generally accepted 
methods of examination or treatment...* in the proposed bill may prove exceedingly 
difficult to define, and indirectly provide an ambiguity through which the intent of this 
law may be evacod by the unscrupulous practitioner whom this law seeks to address.

We are working cn regulatory language to define *sexual misconduct*; if you think it 
beneficial, perhaps this proposed regulatory definition may accompany your bill. 
Certainly the passage of your bill will give cur effort a great measure J  support.

We knew that it is througn the endeavors of legislators such as yourseif and 
Representative Cynthia Tcohey who recognize the magnitude and significance of such 
legislation that the people of Alaska will be protected and we, as a beard, support 
those endeavors.

Sincerely.

David A. McGuire. M.D. 
Chairman. Stato Medical Board

LGH.I
xc: Representative Cynthia Toohoy

Board Members

9«rw lQ oc«tO O



A L A S K A  N E T W O R K  

D O M E S T I C  V I O L E N C E
a ,v i D  s i : ------

S E X U A L  A S S A U  L  T
• 20 Seward Street. No. 501 • Juneau. Alaska 99801 • (907) 386-2650

H O U S E  B I L L  3 5  
S E X U A L  M I S C O N D U C T  B Y  M E D I C A L  P R O F E S S I O N A L S

AfolM Wormni A«j.n C.«a lAWAlC.; .Vmcmm Im Vc*ni oI Votrtt IAW1.
A*jnj /Axran o A Dun tn) Ptot e rog rc*! (AWAffi! 

J luu  Woff«n i ’’ neuti 'AWC,; Ar-r AAwrwn *  c.aa IAW1Q.
?«fwj £«« W- .an i • .V f  f/4. /rtnwr 15f«e»r

<Ma« <V«r*.i I rltkuuu i  C-mnCtntt iKAfiCCI. 
vunuq Piqen* W*n#» i  C.tw P-ajfim ^  a«j r»nw» Swooon C«n«r 

{«» i  r.T«»6nm*«l (SAftV 5nurd U i Aeon CjunrJ ISIAC',.
SiKni /o»nc< tSAP/l. Sauft Atnraoii iVcrori Jm tH  SPVkSl.

iUnorq Tmjrnrtt *̂ xru Aa* (STAP). 
*:rryta 'Unmnn C w annj C#t*tr Won»ni Caaion (TWC.

‘jum»un» A^ral 3«iui Atuul 4 f  »nV Aewrxt iUSW).
7«l»y Worront A«»mi c«nw iVWRC),

ttcron n O.ao Cjumwq t  A tu m i iWCCAJ, 
Mwr*n n i  fw tM  .WISH; *Vo<r*n i Pneut* i  Cuo C««*« (WKCt

T h e  A l a s k a  N e t w o r k  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  ( N e t w o r k )  is  

a  s t a t e w i d e  c o a l i t i o n  o f  2 2  n o n p r o f i t  p r o g r a m s .  S h e l t e r ,  a d v o c a c y ,  c r i s i s  

i n t e r v e n t i o n  a n d  c o u n s e l i n g ,  a n d  r e f e r r a l  s e r v i c e s  a r e  o f f e r e d  b y  m e m b e r  

p r o g r a m s  t o  v i c t i m s  o f  d o m e s t i c  v i o l e n c e  a n d  s e x u a l  a s s a u l t .  D u r i n g  F Y 9 4 ,  

o v e r  9 , 5 0 0  v i c t i m s  a n d  m i n o r  c h i l d r e n  s o u g h t  a n d  r e c e i v e d  s e r v i c e s  f r o m  

m e m b e r  p r o g r a m s .

T h e  N e t w o r k  s u p p o r t s  p a s s a g e  o f  H B 3 5 .  T h e  A m e r i c a n  M e d i c a l  

. A s s o c i a t i o n  a n a  m o s t  s t a t e  b o a r d s  h a v e  c o n d e m n e d  s e x u a l  r e l a t i o n s h i p s  

c o n c u r r e n t  w i t h  t h e  p h y s i c i a n / p a t i e n t  r e l a t i o n s h i p ,  a n d  h a v e  e s t a b l i s h e d  

s t a n d a r d s  a n d  g r o u n d s  f o r  s a n c t i o n s  f o r  t h o s e  p h y s i c i a n s  w h o  c h o o s e  t o  

e n g a g e  i n  s e x u a l  m i s c o n d u c t .  I t  i s  t h e  p h y s i c i a n ’s  r e s p o n s i b i l i t y  t o  e s t a b l i s h  

a n d  m a i n t a i n  p r o f e s s i o n a l  b o u n d a r i e s .  C o n s e q u e n c e s  s h o u l d  b e  u n p o s e d  

w h e n  h e  o r  s h e  c r o s s e s  t h e  l i n e .

S e l f - r e p o r t i n g  s u r v e y  s t a t i s t i c s  a r c  r e v e a l i n g .  N a t i o n w i d e  s o m e  7 . 1 %  o f  t h e  

m a l e  p s y c h i a t r i s t s  a n d  3 . 1  %  o f  t h e  f e m a l e  p s y c h i a t r i s t s  a d m i t t e d  t o  s e x u a l  

i n v o l v e m e n t  w i t h  p a t i e n t s .  O v e r a l l ,  p h y s i c i a n  f i g u r e s  a r c  e s t i m a t e d  t o  b e  

a b o u t  1 0 % .  T h e  t y p i c a l  o f f e n d e r  i s  b e t w e e n  t h e  a g e s  o f  4 0 - 5 0 ,  h a s  b e e n  

p r a c t i c i n g  o v e r  1 0  y e a r s ,  a n d  i s  m a n i e d  w i t h  c h i l d r e n . 1

M o s t  s e x u a l  a b u s e  i n v o l v e s  a  p e r p e t r a t o r  e x p l o i t i n g  a  p o s i t i o n  o f  t r u s t .  

P h y s i c i a n s  h a v e  a  u n i q u e  p o s i t i o n  o f  t r u s t  w i t h  p a t i e n t s .  I n  a d d i t i o n ,  t h e y :
1 )  H a v e  a c c e s s  t o  p r i v a t e  i n f o r m a t i o n  a b o u t  p a t i e n t s .
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2 )  A r e  i n  a  p h y s i c a l l y  i n t r u s i v e  p o s i t i o n .

3 )  C a n  f e e l  i n v i s i b l e  a n d  i n v i n c i b l e  b e c a u s e  o f  t h e i r  s t a t u s  a n d  s p e c i a l

r e l a t i o n s h i p  w i t h  p a t i e n t s .

4 )  C a n  r a t i o n a l i z e  t h a t  t h e  p a t i e n t ' s  i n t e r e s t  i n  t h e m  i s  p e r s o n a l  r a t h e r

t h a n  a  b y - p r o d u c t  o f  t h e  u n i q u e  d o c t o r - p a t i e n t  r e l a t i o n s h i p . 2

W h e n  h e a l t h  c a r e  p r o v i d e r s  a r c  f a c e d  w i t h  t i i e ir  b e h a v i o r ,  m a n y  t r y  t o  s a y  t h a t  

p a r t i c u l a r  a c t  w a s  t h e  o n l y  o n e .  U n f o r t u n a t e l y ,  s t a t i s t i c s  a n d  e x p e r i e n c e  d o  

n o t  c o n c u r  w i t h  t h e i r  a s s e r t i o n .  D r .  G e n e  A b e l  s t u d i e d  a  g r o u p  o f  5 6 7  m e n  

w h o  h a d  e n g a g e d  i n  s e x u a l  m i s c o n d u c t .  T h o s e  5 6 7  m e n  a c c o u n t e d  f o r  

2 9 4 , 0 0 0  s e p a r a t e  a c t s  o f  l e g a l  s e x u a l  m i s c o n d u c t ,  a n d  1 9 5 , 0 0 0  v i c t i m s .  O v e r  

t i m e ,  s e x u a l  m i s c o n d u c t  t e n d s  t o  e s c a l a t e ;  w e  s e e  i n c r e a s e d  r a t e s  o f  o f f e n d i n g  

a n d  m o r e  i n t r u s i v e  b e h a v i o r .  P e r p e t r a t o r s  a r c  u n l i k e l y  t o  s t o p  t h e  m i s c o n d u c t  
w i t h o u t  i n t e r v e n t i o n . 3

H B 3 5  g i v e s  n o t i c e  t o  m e d i c a l  p r o f e s s i o n a l s  o f  A l a s k a ' s  c o m m i t m e n t  t o  e n d i n g  

s e x u a l  v i o l e n c e .  I t  p r o v i d e s  a  m e c h a n i s m  f o r  h o l d i n g  a c c o u n t a b l e  t h o s e  w h o  

c h o o s e  t o  d i s r e g a r d  a  p e r s o n ’ s  r i g h t  t o  c o n s e n t  t o  s e x u a l  c o n t a c t .

: lica lth  C a rc£ iQ v id cn  and Sexual M h co m lu c tJrw in  S Dreiblatt, Ph D . p 8 ,
3 Supra, p 10




