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CS FOR HOUSE HIM. NO. 339(JUD) nm
IN THE LEG'SLATURE OF THE STATE OF Al.ASKA

NINETEENTH LEGISLATURE « SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Amended: 4/9/96
Offered: 9/21/96

Sponsor?): REPRESENTATIVES ROKEBIIRCi, Mulder, Kultinson, It.Davis

A HILL
FOR AN ACT ENTITLED
"An Acl relating to cliildren*in>ncrd>nf>uid proceedings; relating to the

termination of parental rights or incurccraled parents; and providing for an

effective date.”

HE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

e Section I. PURPOSE. The purpose of this Act is to respond to the Alaska Supreme
Court's invitation in A.M. v. Slate of Alaska, 891 P.2d 815 (Alaska 1995) and Nada A. v. Stale
of Alaska. 660 P.2d 436 (Alaska 1983) to create a statutory basis for making incarceration a
factor that can be considered in termination proceedings concerning children in need of aid.

e Sec. 2. AS 47.10.0811 is amendeu by adding a new subsection to read;

(o) For purposes of terminating a parent's parental rights under the standards
in (c)(3) of this section, the court may determine that incarceration of the parent is
sufficient grounds for determining that a minor is a child in need of aid under
AS 47.10.010(a)(2)(A) as a result of parental conduct and that the conduct is likely to

continue if the court finds, based on clear and convincing evidence, that the

11BQJ39d < Still 3J9(JtJ|» «m

ftgy ron( Uit tnpd fDILKTFO TEMT UHACKKr.DI



(1) period of incarceration that the parent is scheduled to serve during
the child's minority is significant considering the child’s age and the child's need for

an adult’s care and supervision; and

(2) parent has failed to make adequate provisions for care of the child
during the period of incarceration that will be during the child's minority.

* Sec. 3. This Act lakes effect immediately under AS 01.10.070(c).
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Representative Norman Rokeberg

CSHB339(JUD)am

Sponsor Statement

| first got involved with this bill when an attorney brought to my attention that there was a
glitch or loophole in the law regarding termination of parental rights.

When terminating parental rights, the court must determine whether the child is a child in

need of aid "as a result of parental conduct;" and second, whether that conduct "is likely to y
continue to exist." There are a number of situations stipulated in the law that can lead to a
C.I.N.A. adjudication, including soxual abuse, physical abuse or neglect, the child mA
committing delinquent acts and physical abandonment by the parent.

The effect of a parent being in prison cannot even bo considered under current law because
incarceration does not constitute willful abandonment. Hence, the courts are unable to
terminate parental rights in order to place the child in a permanent home, even in situations
involving longterm incarceration. The child is left to linger in foster homes for years, without
any sense of permanency.

More than a decade ago in Nada A. v. State. Alaska Supreme Court Justice Compton wrote
an opinion requesting some relief in situations involving a child whose parent is in prison.
Judge Compton wrote, "I think it unfortunate that the legislature continues to ignore the effect
of a parent’s incarceration on a child and on the continuation of the parent-child relationship.”
Last year, he again re-iterated his request for legislative relief in A.M. v. State of Alaska. In
both cases, the court does not have the authority to consider parental incarceration as a form
of willful abandonment.

The court has asked the legislature to provide the policy direction in custody cases involving
a parent who is serving time in prison. This bill allows the courts to determine that
incarceration of the parent is sufficient grounds for making a Child In Need of Aid
determination, if the period of incarceration is significant, considering the child’s age and
need for adult care and if the parent has failed to make adequate provisions for care of the
child during the period of incarceration.

| urge your support on this bill.

SPONSOR STATEMENT

AN
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This bill has the effect of overriding tho decision bv the Alaska Supremo Court in In ro S.A. and D.A. by
clarifying in statute tho Department of Health and Social Servico's long-standing interpretation of AS
A7.10.010(a)(2)(A) that a parent cannot effectively care for a child unless tho parent is both willing and able to
care for that child. The bill is also in response to the Alaska Supreme Court's invitation in A.M. v. State of
Alaska, and Nada A. v. State of Alaska to create a statutory basis for making incarceration a factor that can bo

considered in termination proceedings concerning children in need of aid. Tho bill accomplishes both of these
purposes. Approval of tho bill will not havo a fiscal impact for tho Department of Law because it reaffirms

n

existing practice, and it will holp eliminate continuing disputes over this practice, thus freeing more time to doal
with the growing number of children-in-nood-of-aid proceedings in which tho department is involved.
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Margaret Thomas
9208 Long Run Drive
Juneau, Alaska 99801
March 30, 1995

The Honorable Carcn Robinson
Alaska State Legislature

State Capitol

Juneau, Alaska 99801-1182

Dear Representative Robinson:

On March 10, 1994, the Alaska Supreme Court issued its opinion in AM \
State, P.2d (Op. No. 4177, March 10, 1995). In this case, the court was once again
called upon to interpret AS 47.10.080, relating to the termination of parental rights. Once
again, a concurring opinion was written specifically inviting the legislature to amend the
statute to address an existing problem. This is to bring that problem to your attention and
ask you to sponsor legislation that would solve the problem.

AS 47.10.080 governs the termination of parental rights. It requires a court
to find that a parent’s continuing conduct that causes the child to be in need of aid is
"willful." S&MAV Stete 660 P.2d 436,441-42 (Alaska 1983) (Compton, J,,concurring).
The problem arises when a child is in need of aid because the parent is incarcerated for a
significant felony offense, such as sexual abuse of a minor. As Justice Compton stated:

Although incarceration may well be likely to continue for a
substantial period of time, and the child will therefore continue
to be in need of aid. involuntary incarceration is not willful
’parental conduct.". ...

AS 47.10.080(c)(3), as presently written, however,
docs not permit the termination of parental rights in this
situation. | urge the legislature to consider the effect of



March 30, 1995
Page 2

the statute’s wording and amend it so that this result is not
necessary.

660 P.2d at 442 (Compton, J., concurring).

in AM . Sﬁte Op. No. 4177 at 29, Justice Compton reiterated his belief
"that a legislative response to this issue is appropriate,” and further opined that it is "now
long overdue.” The legislature should amend the statute to make it possible for a court to
terminate parental rights "when a parent destroys the parent-child relationship by willfully
committing a crime and failing to make adequate provision for the care of the child during
a period of incarceration.” Neda A V. State 600 p.2d at 442.

I urge you to sponsor a bill that would correct this oversight. Altcrativcly,
perhaps there is an existing bill that could be amended to include a solution to this problem.
I am enclosing copies of |\H:bA and AM v. SEte for your reference. If you have any

questions about this matter, |1 would be glad to try to answer them for you.

Sincerely,

MargafetMreggy) Thomas

cc: 'Hie Honorable Lyda Green, Chair
The Honorable Johnny Ellis
The Honorable Judith Salo
The Honorable Cynthia Toohcy, Co-Chair
The Honorable Con Bundc, Co-Chair
The Honorable Brian Porter, Chair



Law O ffices of

KATHLEEN A. WEEKS
425 "G" STREET, SU'TE 900 %
ANCHORAGE, \LASKA 99501
RHONE: (907) 270-4445 TAX (907) 279-000 |

January 23, 1996

Mr. Norm Rokeber
716 W. 4th Avenu _ o
Anchorage, AK 99501 via facsimile: 465-2040

Ro:  House Bill No. 339
Dear Representative Rokeberg:

| want fo thank you sincerely on behalf of the children,
parents, and families that you will Create through the introduction
of House B||I No. 339. AS an attorney who practices family law
extensively, | have seen too many parents that desperately wanted
to adopt a ch|Id when the child was prevented from be|n? adopted b

the potential future parenting of a birthparent in {al for a lo 3
term sentence. | sincerely appreciate the fact that you heard he
Alaska Supreme Court's plea to provide our courts with a [ittle
more flexibility in approving an adoption when the blmhparent I3
likely to be incarcerated fofr the minority of the child.

It is tragic watching children suffer for their parent's
crime.  Children need a real sense of family and the security of
belon |ng to a famll unit.  Your b|||, House B ill No. 0, . ﬁ§9 W AI

ildren who

ungou dlg rovide a more solid foundation for these
been forgotten for so many years.

| hope that the Legislature will support House Bill No. 339
and pass ?t qul ckly J PP

Thank you.
Sincerely

Kathleen A. Weeks
KAW/jmh



Peggy Thomas

9208 Long Run Drive
Juneau, Alaska 99801
January 19, 1996

The Honorable Norman Rokeberg
Alaska State Legislature

State Capitol, Room 110

Juneau. Alaska 99811

Re: House Bill No. 339
An act relating to the termination of parental
rights of incarcerated parents

Dear Representative Rokeberg:

| am writing in support of HB 339. The case appealed to the supreme court in
A.M. v. State. 891 P.2d 815, 822 (Alaska 1995), are the children | have presently in my
care. | am afoster parent and the two children, 9 M M « and tVtaw, will h3 ve been with
me five years on February 22nd.

The children’s mother relinquished her parental rights with the understanding that
| would adopt the children and the father’s rights be terminated.

Mmb and S— 1» were taken into custody at age 3 and 18 months, respectively,
because their father, Artta™ M w f was arrested for Theft in the Second Degree and
Sexual Abuse of a Minor in the Second Degree. Mr. MaHMwas subsequently convicted
of those charges. He received 10 years incarceration with one year suspended for atotal
of nine years. In jail time that means ho will have served five years. He is due to be
released May 14th of this year.

SUPPORT



Representative Rokeberg
January 19, 1996
Page 2

Mr. Mancini’s parental rights were terminated by Judge Carpeneti. Mr. MaaaW
appealed. The supreme court remanded this case March 10,1995, to Judge Carpeneti
and we are again awaiting his decision as to termination. Justice Compton of the Alaska
Supreme Court has twice urged the legislature to "define more clearly the effect of
incarceration on parental rights." (A.M. v. State, pp. 29-30 of the opinion)

Mr. Mm M has an extensive juvenile as well as adult criminal histoiy. He has no
relatives in the state of Alaska. In July 1990 he placed the children in state care (because
he had no one to care for the children) while he served two weekends of jail time. His
criminal acts have been willful and seem likely to continue.

These children have grown up in my home; they have become a part of my family.
They have been in limbo the five years while waiting for the courts to decide their fate.
While the children have frequent contact with their mother and weekly court-ordered
telephone contact with their father, they still have a need to belong to a family-
permanently

| urge you to support this bill to give the courts another option in deciding children-
in-need-of-aid cases. This case seems to demonstrate perfectly the need for this
legislation.

Sincerely,

Peggy Thomas

Attachments
(1) Supreme Court Opinion Nada A. v State
(2) Supremo Court Opinion A M v. State
(3) First letter asking for sponsorship of legislation



Di..SION OF LEGAL SERVICE*-

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
t901) 465-3867ur 465-2430

FAX 19071 465-2021 130 Saward Street. Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105
MEM(QOKANIUIM April 25, 1995
SUBJECT: Termination of Parental Rights (Work Order No, 9LS-1124\A)
TO: Representative Norman Rokeberg
Attn Mia
FROM: Tern Lauterbach

Legislative Counsel

Enclosed is a draft for discussion purposes relating to termination of parental rights when a
parent is incarcerated. | have also enclosed excerpts from two court opinions on this subject,
with highlighted portions indicating the court's wish for legislative guidance in this area.
Please let me know if I can be of further assistance

TMLglc
95-302.glc

Enclosure



parent-child bond.

In sum, to the extent the record supports the conclusion
that A.M.'s parent-child relationship has been destroyed, that
destruction appears to have resulted from the fact of his
incarceration. However, A.M.'s incarceration could not serve as
the proper basis for a finding of destruction of the parent-child
relationship, since it was not the conduct upon which the court
relied in finding that AM. had consciously disregarded his
parental obligations.8 Conversely, the conduct involved in AM.'s
conscious disregard of his parental obligations was not the conduct
that "led to the destruction of the parent-child relationship."

The superior court's conclusion that A.M.'s disregard of
his parental responsibilities led to the destruction of his parent-

Indeed, A.M.'s incarceration is not the tbyop W|If |
act upon which abandonment may be based. Nada A. P.2d at 39
The State nevertheless invites us to hold that AM. was
incarcerated as a_ result of his voluntary acts, that his
incarceration was a foreseeable consequence of his mtsconduct that
the inability co provide for his children resulting from A.M.'s
incarceration is therefore a result of his voluntary conduct, and
that, in this sense, A.M.s parent-child relationship has been
destroyed by his pre-inc3rceration d|sre?ard of his parental
duties’. In support of this theory, the Sate cites a number of
cases that liken voluntary criminal act o acts of abandonment
See. e.g.. Huston gOard 475 S.W.2d 3 333 (Tex. App. 1971);
In re Dobbs. 531 P.2d 303 (Wash. App. 1975).

The State's theory is essentially the same theory
addressed by Justice Compton's concurrence in Nada A . 660 P.2d at
141, The gist of Justice Compton's Nada A. concurrence, however,
was 't fermination of parental rights under this theory was
le under the statutory framework then in existence.
pton urged, the legislature to amend Alaska |aw to allow
under “this theory. ~1d. The statutory framework in
hen Nada A. was decided remains essentially unchan?ed
.concurring, opinion. We decline the State's invitafion
s theory “in the absence of a statutory change.

Opx><xDPc=3
w3
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COMPTON, Justice, with whan RABINOWITZ, Justice, joins,
concurring.

once again the textual fabric of AS 47.10.080 confines
us to an uncomfortable fit. See Nada A v. State. 660 P.2d 436,
441-43 (Alaska 1983) (Compton, J., concurring). AM. is serving
a prison term of alnost ten years for sexually abusing his
stepdaughter. However, we are unable to affirm the termination of
his parental rights. | agree with our disposition of the legal
issues in this case because | do not believe the wording of the
statutes give us any choice.  Further, the doctrine of stare
decisis  commands that we follow statutory interpretation
established by precedent, | write separately to express my
continuing belief that a legislative response to this issue s
appropriate, and also that it is now long overdue.

When we, as a society, terminate parental rights, we
sever the fundamentally important relationship between parent and
child. In our society this relationship is highly valued, yet at
times it must be severed. We sever it only when the health ar.d
safety of the child mandate that we do so. The balancing of the
parental relationship against the health and safety of the child
is a complex decision replete with social policy choices. However,
the task of determining desirable social policy in the sphere of
preservation or termination of tho parent-child relationship is a
task which courts are not equipped to underrate*. It is not a
sphere in which the judiciary should engage in social engineering.

In ;>ada A.. | urged the Alaska Legislature to define more

-29- 4177
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clearly the effect of incarceration on parental rights. Id. at
441, | do so again. What is needed is an informed social policy.
The fact that difficult social policy choices nust be made is not
a justification for ignoring the issues from which the. difficulties
have sprung. | think it unfortunate that the legislature' continues
to ignore the effect of a parent's incarceration on a child and on
the continuation of the parent-child relationship.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(007) 405-3867 or 465-2450 STATE OF ALASKA
FA)_( (907) 465-2029 130 Seward Street. Suite 409
Mail Slop 3101 Juneau. Alaska 99801-2105

MPFMO KANDUM April 3. 1996

SUBJECT: Termination of Parental Rights (CSHB 339(JUD))

TO: R prcscntative Norm Rokeberg

Attn: Mia
FROM: | ,-ni Lauterbach / A jjT vy jJ

Legislative Counsel \ r v-
You have asked for a short statement as to whether CSHB 339(JUD) will affect cases
decided under the Indian Child Welfare Act (ICWA).
CFHB 339(JUD) docs not affect ICW A cases. The standards of federal law in ICW A will
continue »o apply to cases involving the termination of parental rights of children who are
covered by ICWA.

Please let me know if | can be of further assistance.

TML:glc
96-207.glc
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onorable Norman Rokeberg
as a stato Legislature
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Ro:  Termination proceeding
Daar Roprooontatlvo Rokeberg:

... Enclosed 1g a d scr|pﬁ|on 0f what % unt pe provon in a
termination proceeding. 1 flve alno enclosod tho rolevant statutes
and rules n well a atent draft on HB 339 In canoe not
|nv0 ving tho Ind|an Ch||d Welfare Act, tho otato nunt prove the
first garagrap d ohov that rsaognahblo efforts have been aado_fo
reunit Ily ~{noo CIHA rufo 15(g), also attached).  Tho
socond and th|rd paragraphs apply only to" ICWA casan

Ploaso let ao know if you have any qucotione on this

subject.
Sincerely youro,
BRUCE M. BOTELHO
ATTORNEY GENERAL
By:
Jan/A. Ruthordaln
Awflstant Attornoy Censtwil -
JAJRtpao
Encloouros
cc. Elasr Lindotron, SPemal Asnintant
Dopartnsnt of Health 6 Social Ssrvicon
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prnrnl, 0O A ha* rrtMiMd in the futter
tare of the I. family

NmU niM im | in Aiwhwagi until June
'it. 1911, when the voluntarily turned her-
aelf in la the anlhuntire After ahe waa

Irant|t*tad I<*>k In liutanta, Nad* tried

| as a; tuiawi. aii |[«»wVt
I it# >wtl Inwt« 1*01 It* Mt it a
titAg at i***id awl t iM

111 In **A-» w»w a ihrwlwg twlit «||W*
etiiw 11 1% m| i waimwa
sMte it a in need of ad eedrr At
a? laim nii ti airtwi ti rm oii (we
M1l togir* *llotre HI Ik# * Heto MW
In <ten mw! Mwinte I'IVwe Hal lke

tu make mnlart with 1it through the
HKY.H Ittr rwpieid wn* refund, Induce
the IIKV K had dcthHnl tn aank ti rmlInatlon
of her liarental nghta On July I, I9M, a
petition for termination of |>arvnta) right*
wat fihd by the atate The nnirl found
0O A In In" aihild in need nf aid a* a mult
of [ih)fiial aliandnnnicnt under AS 47.10 «
OlOofatfVHA) It then hail authority under
AS 47 |()(MO|cg3) to terminatr Nada'a [ta-
rrntal right* upon a ahnwing, liy dear and
convincing rtnleme. that |iarrnUl conduct
leading In the "rhild in need nf iM " deter-
mination waa likely to continue * The order
terminating Nada A '* |e*rrnlal right* waa
aignrd on January Il. IM2 T4 « *|>pe*l
followed Ailo)ition |*nw\rdingt hate been

elayid |aruling diilenition nf the *p|Wal

| AIIAHIHINMKNT

Na<I|* argue* that the Inal court erred tn
il« finding of ‘|*hytK*| aluimlnnment * Sha
claim* that the Inal court api-brd an Incor-
rect legal atamlard in reaching lhia detarmk-
nation Specifically, Nada alhgr* that Dm
court relied on the aulijeetiar viewpoint of
the child rather than on an ohjecttea atao-
danl She nmUmI* that a prvilwr applka-
tmn of Dm alcondunment teat would reault
in a fimling that her conduct did not art-
drnce a cleangird of her |i*rvntal obiifa-

1IMM

In P H > SUl*. % I'2<l 1ZW (Alaaka

19711, In rejecting the i|lvlie*Don of a aub-
jectiar atamlard In mraaure a |«rrnl'a lo-
trntion to abandon a child, we autad
'Whether or met Uvefc ha* town tn
alcamlonment within the maaning of tha
atatute t* to Ilw determined objecDrtly,
taking into artuunl nut ualy the verba)
riyeraacom of the natural porenU but

their conduct a* parent* aa well"”

jwerewil icw4wl «* kkrtr I-ccctccwa lu ratal
el ikerr it no lliw oioc d geir-rcil i-tMt
lacMaaal* , c/m il nytai ami oilauiM ciai
m wu m leak garnet mU ccrowed in# (Md

ike iktancarai ca an a I*(*0t ircoM i4
iw iain ike [ccaw >Jike cU | and lke
ckjailaaw to [WC*H 1eS*1r «i a»»wi*r

Iw Iko cawn oa »n.#n hrwy nilr la ring a

gernaawna (**craect tu ike ik M *

NAHA \ t ST ML Mack, |:[*

leo. tcrM O .

S|"c I'¢eSI ML 1IZWi 17 Vtc hrcc fnllciaccl tine
aland iltaiali n 1) Av 1" rv HJIil |l
M| WS, 111l 1Ald'kit 11711, fo n

«J.ora»|"Jd 737, 74- 43 (Alada 1'7".], tn
rv .lcl/iiiccn ”f I"% tr. ViS< I*2d 7nn. 7'M
IAlwcka 19741, In n 4 [e/rcm>0f t .1\
SJS 1'41 1w . S41 iAU<kn 19741. 11M ~
Stale, MS I"411ZM. IZth :i7tAl*<ka I".ilH
We agree with the alab-‘a »M'w that Ihi
rourl pn>|w-rly fi-uml Ihc i aiatinca* of a

phjaical nlcaiidoiiitiinl under ihc olcjialitc

elandin’
11.2] thec Itd f»r wliandolllth til 111, two
leungt ill hac Do [|e*nnl « londm| e-«a

clrmc-1 a diangard for hec» or Ini |c.«rcntal
cctchgaliont, aod 1Jt h.cc that cli-vc g.cnl I>-1 t«
the’ Ihatru* lion of Itn [caf* let etccll rdalloll
ehcli Ailcjiiwcnoft .tfr, %>' I'it 7*», io |
(Alack* 11170 A n CMw of tIN icned tidi
rati ¢ Dial Illw icmii lead la fore it oclfi, * ut
ofcycctiir cm linei to vdicfy lhc fcr-1 |>for>g
of Do alcamtonm* nt lee| [(n i c[tm*ciit
alanil how Nada l,ad fled from t.nil>aiilc
eracing Il A with a le*b\ »itl* r |cfoi tic c cot
fwwnt clcyccliii- i mk mi nulualing dr-rc
gard of [iaririlal oMigalmnc In acl-lilton
al lhc- hearing, tin Inal (inlgt -[*>if»aMi
referred to D-. ughl month [>n»l <l «),.m
ratnnc iluring almh Nmla hiccl mi Amh-r
age ee 'foe all |-r» tw at |njr]l>eww ilij.n
mg| Ifa pwic cil-c tiild c>lali--n-lo|i" Then
fiwr. the trial imirl |i>o|wtly ap|-U<I tin
legal clamlI*rd and at* finding of alvimloci

laanl duwikl md la tetcrard

Na-la alwi argui« that lha trial nwirl
arnd tiy mncwhnng htr im arn ralion ac
abamkotmecnl She runicml, that in «nkr
lu i- M lilul, aliamlonnwnl. tin a.ia of llu
parent mu*l lw willful YI( rMdid fdllttfl
eee U)uinl Krf tw*iir=al «ml. tigim*.
erlwau) fixam Inf Mllarfe|*i < ofex

INHM fm nhnfilhf

t W Iflm >M>kn»>J Im| itwalUl b
o** 1 *AMIgtid4 *IdW e ﬁw lfr iJ4] M
t .
r/allt*jf 111/1 M ' | Maikt Va «#«,.
M e l«l ifltvif [»] le.®»
W icUnii

T e Al USM Ll A

(1 O'F4
o f JUFL*tl«| c«o( eftoH e Mc*i | If. Ua]

lUatka lkali

11. 1| Wi haii c.u.l ihot "[c|n order to
niiiclitiili  .iliamloiiiiH nt. Ihc mlc of ihi
pin nl mint la widful” tn rv 113, \ki

1"41 7|7, T-Stin I." t Alad a 197S) TV trial
liidgi dn| i.rulli -tali that h> mncahrad
iinoluniart iiwam ralnm to mr.ciituti
alMudiiniiii nl. hut IV' wnllrn fimlinga of
fact, whnh wire cuhmiltnl liy the ttatr ami
cigucd It) Ihr court, referncl to Dm- colun
Infi jlwnu front IS tolar nf |[~ai In June
of 1911 tc tin- rile lent conacKira diHcganl
of pan nlal ohligalionc * (*onarc|uc-ntl), wi

flinl Ini n 11 fcilli | fflir

1] IDM INT4.HILHTS tD’' THK 4'MILH
N nla argm c that Dn Inal rnurt micm tir
pic led our |in iHHia ihc lewine ami income |

11 iiwcl Dn la ct mlin etaiif the chihl *a the
web Irill rmn for in .heich-n lo Irmonalt

Ini iwnnlal right- SV rlaimt that the
la -1 inlifl cl. of D* rhild clvm 11 |« [Cf|
-nilrail will uflir it liAc lain ataiwn thal
elor iffuwnl parenlal miammluit to

jo idi itrmutation

|*e) It» -lali argur-c that the- I*-c| intrf-
i le of Du <lull xrv a -ignifuani. Id md
-li-jeoelm lonu-hralnin at each aleji in
dalk limning whether In terminate jwrental
cighle* |l ilaime that the Inal rewirl’a *e
liwec were ee-neiclrfil wnti the aj jeowrn er
hace nlaalcdlIt icjcwcd that Ila last m
lirtele of llu <h itare to tw runtalrrecl wily
after a finding of |,*renUl unfifm-wa w a

de termination that the fin |«i>ng f Ihr

ahamkinmcnl li*l haa town aatitfwet A ¢,
<* fn n ddydeon of A's. %43 P Il ||<H.
119'c I1Alad a 197*i|. In re AikydaMi of

I Af* Vja P i, Tva Ttci (AUaka [»74]|, In
n diAflmw of t ».V. 1i. P it sat. !, £i
IAlacka |S71]| Ma.iu Itw Icat inlerealaof
Itn  <hill Iwconw nice ant al wwnr [*anl

limit fmt noiel la a chining of pennlal

relna. rlh .b].m.éaewlcal-@

— We .1 |- wUwe.el -a.lrr uwiee AS IT |U

ccc.a. iii. ,i,ei ii.cM -Rm ivafeu me»i
v e e
—Ieelmale. ehelai eg ee
ea- eMU.ell —el tee eaer aike eleekl to
le-arel he. Iru eweerui \mAS al lee

sillt 12 PLID]
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conduct nufliriviil In justify termination
Il The trisl court's fit<linma dearly show
that it »e« aware that several factors in
addition lu twil intrn-sl enter into a lerml-
nation order In deciding In terminate-
Nida't |«rrntal nghu, the Inal ruurl fol-
lowed the cuffed procedure It ilut not
merely compare lhe merit* nf IThr home In
lie |wwtdeit by Nvda with that uf Ihr I.

family

11 THIAt. CUIIKTS FINDINGS

Nada trguct that Ihr court’'s finding lhal
hrr iliarvgsnl uf her parental uUigalmn wn*
likely lu conlinur in lhc future *aa clearly
erroneous

AS 47 10Q(«(C|(J) requires aa pe»rw|Ul-
aitca to termination of parental righla that
firal, the child ta m child in need uf aid "a* a
reiull of parental conduct,” ami aeennd,
clear and convincing cvulencc lhal “the pi
rental conduct la likely tu continue lo ra-
mat“ The |arental conduct relied un hy Ihr
Inal judge in determining that 0 A wa* a
rhild in nerd uf a.l wa*

"That un October 15, lanl, N A left her

child, O A . with a babysitter and did not

return, thereby rthibitlng a conacKiua dn
regard for the needa and welfare uf her
child ami of her parental obligattuna to

0oA"

(1) According in our reading of the slat-
ule, there muat then be a ahowing by clear
and convincing tudence that thia tame con-
duct la likely to continue. The findmge
below anr deficient in thia regard .he
only reli* ant finding la:

"Thai VA itlikely toronlinue toJcmon-

etrite a eonacwua dwetgtH of the obliga-

tion owed by a parent to a child even
after her releaae from inearrerilion be-
cauae the auffera from an impulsive per-

sonality diaorder*

Nate also sr|«wi lhal Ike Irtal town nir-1 by
me canudrtwi tac rflnl al the nuwn ol the
DrVicml«*dv tiuiiih oftwv [«w itln|U i
ihe a/(wrt lhal Ik* DfVJ frumsiea her *rf«st
lu (omuM iu ««a o A white Mrwcow'tgvs)
mhe f pair*iio ifefC now m I Ike ratted
> Ml sM~tim* |. -make ivtsonvU* aurmeei.
*Vir.u |UUOtt lu pvmervv and wrmgihen
iw fMd, netm ia e Scare.ad ru mu.

U Il IAMstt Ikill ifemwui cwwiledl twfove

o

Tin- uuly test,numy ul«ili whitli IIn- court
tuulil have frtuit in uiuking thia finding
an rendered by fir Ibdhrmk, n |[nycbU-
trial whu hait interviewed Nada only once
fur une hour, admitted he knew nothing
nl'iul her Jiarcnting abilities and ijuallfled
hn prognosis wllh Ihr atalemrnl that hr
ruuhl "only anawer Hint ijuratiun in gener-
alities, In-rnuae |hr hail] nut had any

eaU-mird contact with [Nada A |"

Dr. Itothmcka opinion a n nut ahared by
Kutirrt Dunn, a |[>iyrholugiral ruunaelor,
who offered ojijvaiing >-«|H'rt testimony lhal
N A had a high prnbalvlily uf aurccna in
rontrulling her problem, m»r by the airflal
wurkrre and other* whu knew Nada writ
and felt that ahe hiul made itmitdrriblr
prugrua through counseling Evidence fa-
vorable lu Nada alto INCluded hrr uwn trail-
mony a* to her willmgmna to acctjil help in
dealing with her |arrnunal pruhlcma and in

learning tu 1* a latter mother

171 The linjiuUtti |« rtonality disorder
ilnelf la nut conduct ami Ilhui. nut a ground

fur termination

IMJ  Although Nada did abamlnn () A
omcc before, that action waa taken under
very ttreaaful and unique rirrumiUncm It
would, lhertfopt, tw unjollified to infer a
likebhuul of future abandonment from thia

itolaled inrldent

In tlew of lha high standard of “ctaar
and convincing evidence" required on the
tuue of the likelihood that |[msl conduct will
continue. w« are left "with a definite and
firm conviction on the entire recced that a
m tilakr haa been made, allhough there may
be evidence to tupj»rt lhe finding In re
3D . Jr et At. 549 1*21 1190. 1195 n 10
(Alaska 1970*

IrtfftEMtrg bet pvveMtl iigMt Nad*t e<**
men) it w.im*M mrtw twiaua* Mlocwtr* amike
eluieimliim N<J* *u fwit*U|  me>
rings eguul wnVn U thv lime thv ik >

ifcmvdilA  Owesis hut* lhe DfYScosid hsve
wMvd la lhvtv service* theihg thv rvivwwM
pvriC'l pvMf la him* a (vm m to hv<« Nvdv t
nlhit invm iIN the m u Ad try wntuccevi
My la toctlr hrr. but tom <k Mile la
lliffolhre he» tvmvly Iw* whriv vhv - ml pm
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* STATE AU-k.i 441

lkvtt tvvr IV«M [Alvtlv IM 11

IV CROSS-AITKAL

(*-111 tn It* 1nwi ap|wil, llu- tlalr dud
lieges (hr Inal court™ giving Nada Ivan- lu
trrk n-runtidrralinn nf ita termination or-
der until lhe entry of a final adoption de-
cree It rlilm t that Ihii nnlrr represent* a
violation of 0 A't equal [irotrction right*
The iLate claim* that Ihe itauanrr nf a
termination order nverrnmr* lhe statutory
pretumpliun in favir of a natural imrrnt's
filnra* ami urge* that Nila T v h'fatr, 621
1*11 544 (Alaaka I19HIJ, which undrrmine*
finality by murm ling thia ((reference, Ilw
modiflevt or overruled »n that the bell inter-
est! of the- child (at determined in a neutral
adoption proems), rather than parrnlat re-
habilitation alum will lw ihr rrirvant enlr-
nun * In Nila T, we interprrtccl AS 47 |[O =
6N *f) to [wrmil any natural parent to day
adoption proceeding* iq.-ti a thuwing «f
g«»l mute "Good cause" waadefind *e a
ihowing that "it would tv- in the Iw*| inter
rtta of thv child Iu rrvumr living with [lh»
j-arenta) becauw they havr sufficiently rv
habilitated thrm wlvrl w>thct lhey can pr>»
sulr proper guidanrr ami rare for th<
child * 623 I* 2d al 547 We vithere In lhii
|w«ilion Termination uf ponnlal righla 11
1 -trajtir mciture mulling in kvrranr» uf
all legrl tie* between the child and parent
Th« reiocability of terminttiun orvlcrt up
until the lime uf adoption it a nrrrwary
oompromiae twlI»ern the desire for finality
and the deair* to avoid unnereaaary inter-
ference by the tlale in the natural parent-
child relationship Nita T rreogniuv, ami
teekt to accommwiale, toe inherent (mien
tlal foe fallibility in judicial determmatwn*
Uard upon prediction! of human behavior
with ravpect tu the likvlihood of continued
parental miaconducl The tulme<|urnl re-
new of termination order* permitted by
that decmion csnnot be aaid to deny erjual

Ahre ihe iriumed. Ike I|ITM 1 mevrl* imp*#
mewed MI sound detur lo travd duvpni
<WM*«>| wtule a jude1*l i tedution of ihe mat
lee UlI peevduif rk* <itei oCagrwy newon
Awl rnrd b* Nads vie maypouie twievie m
etch of theme Mtmimni ihe lorlllow a ihe
ptiret bii known We tlso hng had* 1dtim
eC <bwrWi«A»lor> twrwteeneW the leiimiu
tmm it*i wte i« tw wuhoul men

protection to Il A ami to other childnn
viitiilail) vitin lid who an- awaiting
adoption

In conrlumin. we fmd, first, that lhe rtc
ohl contains iruufficwnt rvvlerv-e to toj.
Imrt the termination of Nkda A "* parental
righla Second, the peeaervalion of her
right to ohtain rrronatdrration upon a
showing of gtvvl ratine pevoe to lhe adopt—
of Il A . ehtlirngrd in ihe rrnaa ajpral, Vil
projwr

The ileriimn Iwlow is RRVERSRD

I'fIM ITO N . Justice, cuncumng

I r.iincur in the itu|visilion nf 1him appeal,
but write v]iarstrly tueiprew my opinion
that the bgiilstore should amend AS 47 -
lil(V«Sf ytilto that m pa/enl't incartweation
may Iw ronudrrrd whea determining

uheth.r lu terminate jiarenUJ nghla

AS 47 |0(MJ(eN3) tpwofwa l)ui pmrenul
righla may be terminated only if thee* m a
showing "by rlear ami convincing evidence
Ilhal thtrv it t child in need of aid under AS
47 |OnlitaM 21 as a mult of jmrrnlaj con
duct " It seems obswsia to me that a child
may lw in newt of aid when the only rvwto
dial 1m*rent engagea in comduct lhal rewlta
in incamration I would Ihere/oer con
tlwle lhal AS 47 100I«(cX3) perwuta the
superior court to contader the parent's m-
rtneratmn when iVleemnuvg whether the
euld is in need of aid, eg, whether the

parent has abandoned the rhild

AS 47 IOOAOtcgl) also require*. however,
a showing "by clear a*J convincing eve
dene* that the parental comduct at IAaty to
continue to elist if there m no lemunauou
of parental nghla ™ Although inrarcee*lion
may well Ilw likely tu continue foe a sub-
stantial period of Ume. and the rkdd wiU

1 the unse bates M nmuvuatt vpmm
evstlA | itghi lo a petmnnvws. EdesyuEie homw
Vr,Inreso .1f VI»HA IIW. IJOI (Aitaa*
le*!1l Urn INligU hw M ten nnyw M
ee rumivmrsaol . any aM m vn hvswwvw Uw
liestnwvu rC (fvkVws m< O A. | yowsjcm wbvve
msviwsl lutM | uvt rs. mvVoMkvi ut Uw
ol ukn ihkkm vkmi ywvms run* W«*
been lewswnvsest newt tmSy awwe, * rum— Mi
bsui lew
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Ihtrvforc nwliow " In" hi nml »f iml,
involuntary im umrMinn i* mil willful *pm
rental inndurl " | Ihcrvtifu toneluilt* [hal
AS 47 JUHMIHIKW, hy lla e»|ifM» Ufrtia,

g% mil [arnl Ihc aularior oiurl In run*

ilir Ihr inaiialinl |niri'nta iiMafuratH'ii
whi n determining whether In terminate [«
rental r[thl«

The ntualinii i« ciurily imiiginalik hi
which Thr nnl) parent wilh cualialy nf n
rhlhl commit! >rrimi' ami ia M IU n_tnl In a
lengthy mtpnaonmcnl Itrm whan |he child
it *|luilr young Th|t may cffw liw I; ilc*
»Irn) Thr parent child cvinimnahip Under
ihear tIrTUMIlancre. ine rnild thutint 1ai
larmill«l lu rtlahluh a laind wilh other
ja rMiit*. rather |han em'tul hit or her minor*
iy in d tinIVMIOii of foaler homrt nr nihrr
linil«tfary pUeemcnU AS *47 10tw»«n*'l.
ad prewnlly wnllvn. hOWEVEf ilia-a mil j»*r*
mil lhe lirmination nf Jiarrnlal righla in
lhi* eilualmn I urge lhe legialnlurv In
mnanler lhe effrrl nf lhe alalule't wording
ami im<mi it an hal ik neun e im
ncriwMry

In (hit ran'. Ihe vupvnor nairl iminaleil
in ill nral fimIin|%a of tarl that Il mnaiilcrril
Naila'a imam ration In ronalitule an almn*
Jlonmenl of Il A~ Naila rontrmla Ihal hrr
inrarcvralion la lieyiind her control and
therefore may nol la' cunaalered aa lhe
"willful conduct” mrvaoirj In lonrlilule
aliaiulonminl in armrilame” wilh nor hohl
inic in In ra- 113. MO PAI 747 ™I, |2
| Alaaka |77.’i}1 Thia niurl imidtrdly agrtta
wilh Nada hy holding Ihal the “«ojanor
«aiurt ilal m lummil~fi Vefailile irror on
thia ivaur wTiU**' Naila'a meant ralnm waa
mil reheat upm in Ihc wnllen fulinKa of
farl. whieh are runlrulling ivd I'il at
AT] i n if | divagne. with llua murl'a
im|ilai*lholding

Very few [a-ujile are aolunUrily imarver-
ali'l "1l ia alao Ifwr. howrvrr. Ihal aery
fra pw|dr are incarcerated for involuntary
art# || ahiiuhl la* entirely fnreaeeeWc In a
l«ranl that mmmiannn of a rnme will re*
«tft in inrarn ralam ami arjiaralinn from
lhe pannla chikl - Whether thia anacamla
In an ahamlunment uf Ihe rhihl may ihirm|
ufain whether the [iarvnt ia ahle Inami ih**

M1 i*a< im HI.IHKH .H, .*J m;hik>

make ndcpiilc |vnialamna for Ihe illild'a
rnre during lhe Imglh of Ilk* [Mrenl'a tnrar*
eeralion Sir, eg, Iln rnfiht i Ihi/Jr, 137
colo m . 321 1:20 «@H (coro #5K]|. Annul,
7' AL It *U 417 (11177y ("1l'arenl’a Invulun*
inry Ciinfinemenl na Kvmemg Neglerl

hi Ih |[Mii'Uney or liivetlilure I'rneeeil*
HK'!

Nielu ilul nol make any |imvitiona for lhe
ruri' of Il A I*fore hrr inrnrreraliun She
left 0 A with a hahyailler, even Ikllmigh her
elclimolher lived In Cairhankt aMl hail ear-
lier takm rare of her ami 0 A Nmla‘a
inearieriilinn may huve larn Ivyiind her
ennlrol, Iml her cnnilucl in killinK her hoa*
liaml waa within her control, according to
lhe >ulierinr rourl that fnurul her guilty of
innndniiglilir ami acntrmrd her In a lerm
of imimaniiuii lit  Knrlliermore. her failure
In make any pmvtainna for lhe care of D A
during I» r imanvralion wat alao within
her rnnim| I la In ve that theac furta con-

atllute rlear ami runvinring evnlenre thal

naila NIMmlonial 11 a

Aa imlieaUat, however, Naila'a incarrvra-
lion ia not "ponnlat mm /uel” that ia "like-
ly In flintinue In rnal if Iherr ia no lerml*
nation of J|iarental right*” AS 47.10*
liniili Nil)  Thut. umlir Ihr* vlaliite, hrr in*
<aneralion rannol jualify the termination
of her |airenlal n”~hla | agree* wilh thia
linirl lhal I''w* > oleme of Naila'a im |niltive
la ramulily diaofih-r ia tail ill ilaelf groumla
for terminating her |atrenlul nghla | alao
agree wilh tThn murl that rltar ami er>n*
riming rvolrmr waa tail pfrarnitd Ihal
Nuda ia Itkrl) In aliataloii O A again after
alo* la relraatal from primn Thm. | fiml |
m ail roneur wilh lhe rrnirl that Il la nrcea-
aary In rrvrrva- thr aujierair rourl’a onler
terminating Nmla'a fiarenlat nghla Again,
however, | urge lhe legtalalurr lu amend
AS 47 IOOHOtrg.'l) an Ihal (uirrnlal righta
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Ju
BRYNER. Justice, pro
COMPTON, Justﬁce,pw

concurring.
AM. appeals the termination cf his parental rights to

fem
ith - whom RABINOWI"Z, Justice, joins,

his two children, MM. and S.M. We conclude that the superior
court erred in finding that termination of A.M.'s parental rights
was warranted by his physical abandonment of the children.

Sitting bX assignment made under article IV, section 1G
of tho Alaska Consftitution.
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FACT5_AND—PROCEEDINGS

This appeal arises from the termination of A.M.s
parental rights to his minor son, M.M., and his minor daughter,
S\M. The children were born in 1987 and 1989 to A.M. and his wife,
S.L.S. The children arc Indian children within the meaning of the
Indian Child Welfare Act (ICWA), 25 U.S.c. 55 1901-23, 1951 (1988).

In 1990, A.M. was charged with, and later convicted of,
sexually abusing S.S., a child of S.L.S. by a prior relationship
who lived with AM. and S.L.S. at the time. In March 1990, after
the abuse was reported, the Division of Family and Youth Services
(DFYS) arranged for S.L.S. and her three children to live in a
women's shelter. Upon finding that S.L.S. had left the shelter and
was not keeping S.S. from A.M., DFYS took emergency custody of S.S.
S.L.S. entered an alcohol treatment program shortly thereafter;
AM. took custody of MM. and S.M., with DFYS monitoring their
situation.

In September 1990, AM. was formally charged with
sexually abusing S.S. MM. and S.M. were taken from A.M. upon his
arrest and were temporarily placed in the home of a maternal great
aunt in Juneau with whom S.L.S. was staying. Not long thereafter,
S.L.S. left the children with a baby sitter and failed to return.
On October 23, 1990, DFYS petitioned for adjudication of S.M. and
MM. as children in need of aid (CIMA), alleging that "(t]he
children having no one to care tor them are in imminent danger of
physical harm or damage." AM. and S.L.S. both stipulated that the
children were in need of aid and that DFYS should assume custody
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for up to two years. AM. was subsequently convicted of sexually
abusing S.S. and was eventually sentenced to serve a total of ten
years in prison, with one year suspended.

In June 1992, seventeen months after A.M. stipulated that
MM. and S.M. were children in need of aid, DFYS petitioned for
termination of A.M.'s parental rights.l Superior Court Judge
Walter L. Carpeneti conducted a consolidated hearing on the
adjudicative and dispositional aspects of the State's petition to
terminate. On August 6, 1993, Judge Carpeneti entered an order
terminating A.M.'s parental rights.2 AM. then filed this appeal,
challenging the termination order on numerous substantive and
procedural grounds.
|I. TERMINATION OF PARENTAL RIGHTS DASED CM CINA STATUS UNDER AS

47.10.010 fa) (?) (A)
A, Statutory Framework and Standard of Review
The State petitioned to terminate A.M.'s parental rights
based on the allegation that S.M. and M.M. were children in need
of aid.3 Under AS 47.10.080(c)(3), the court is authorized to

~DFYS did not seek to terminate S.L.S.'s parental rights
at that time,

2 Although the State petitioned only to terminate A.M.'s
parental ri hts and did not request termination of S.L.S.'s
r[)a rental rig Judge Carpenetrs Augus 6, 1993, order purported
0 term |ate the parental 0f parents, S.L.S. drd not
contest dge arp enetr S or er and on November 23 1993, executed
a voluntary reIrnqurshment of her parental rrg ts. Hence the
proprrety of the court's order with respect to S.L.S. is now moot.

3 In alIegran; that M.M. and S.M. were children in need of
aid for purposes of terminatjon, the State did not attempt to rely
on A.M.'s stipulation to the original, October 23, 1990, CINA

petition.

3-
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terminate parental rights

upon a showing by clear and convmcmg
evidence that there |s a hld In need of al
under AS 47.10.01 (a)() as a  result of
parental conduct and upon a showing . .. hy
Clear convmcmg| eV|dence that the
-------------------- parental conduct' Is -like]y—to~continue to

t
F|Xg|ﬁt | f there IS no term|nat|on of parental

See also CINA Rule 15(c). In order to terminate parental rights
under this statute, the court must initially find grounds
sufficient to warrant a CINA adjudication. Nada A v. State. 660
P.2d 436, 439-40 (Alaska 1983). The court must then undertake a
two-step inquiry: first, whethertho child is a child in need of
aid "as a result of parental conduct;" second, whether that conduct
"Is likely to continue to exist." ld. at 440 (quoting AS
47.10.080(C)(3)).

Alaska  Statute 47.10.010(a)(2) specifies various
substantive grounds for a CINAadjudication. Here, the State
alleged that AM.'s children were in need of aid on the alternative
grounds specified in AS 47.10.010(a)(2)(A), (C), (D), and (F) .4

Alaska Statute 47.10.010(a)(2) s ecifies that the court
gtay or?l]er the StaJe fo assume custocﬁ f minor who is found to
e"a cnild In need of aid as a resu of

(A) the child . . . having no parent

guardian, custodian, or relative caring

willing to provide care, including physwal

abandonment by

(1) both parents!;]

(C) the child having suffered substantial
physical harm or it there is an imminent and

(continued...)



The only theory actively argued by the State at the termination
trial, however, was abandonment under AS 47.10.010(a)(2)(A).
Subsection (a)(2)(A) allows a CINA adjudication as to any "child
. having no parent, guardian, custodian, or relative caring or
willing to provide care, including physical abandonment . . . ."
In the context of the abandonment orovision, “conduct”
means the willful act of a parent. Nada A.. 660 P.2d at 439; In
re B.J.. 530 P.2d 747, 750 n.12 (Alaska 1975).  "Whether or not
there has been an abandonment within the meaning of the statute is
to be determined objectively, taking into account not only the
verbal expressions of the natural parents but their conduct as
parents as well." P.M. v. State. 515 P.2d 1234, 1236-37 (Alaska
1973) .
For purposes of termination, the State has the burden of
proving both the CINA status of the child and the existence of
grounds for termination by clear and convincing evidence.  AS

.continued).

substantial risk that the child will suffer
such harm as a result of the actions done b¥
or conditions created by the Chl|dS paren

. or the failure of the J)arent Co
adequately to supervise the chil
.. (D) the child having been, or being in
imminent and substantjal danger of heing,
sexually abused ... by the ch||ds parent

(F) the child havmq sutfered substantial
al abuse or neglect as a result of
ons created by the child's parent
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47.10.000(c)(3); CINA Rule 15(c). In reviewing the trial court's
factual findings on the issue of termination, we apply the "clearly
erroneous"” standard of review. E.J.S. v. State. 754 P.2d 749, 750
n.2 (Alaska 1988) . However, we must always bear in mind that
"terminating parental rights [is] a drastic measure. The private
interest of a parent whose parental rights may be terminated is of
the highest order.” In the Matter of J.L.F. and K.W.F., 828 P.2d
166, 170 (Alaska 1992).
B.  Abandonment

On appeal, AM. argues that the superior court erred in
finding conduct constituting physical abandonment under A3
47.10.010(a)(2)(A).  The test for abandonment under subsection
(a)(2)(A) is two-pronged: the superior court must find (1) that
the parent's conduct implied a conscious disregard for parental
obligations; and (2) that the parent's conscious disregard led to
the destruction of the relationship between the parent and the
parent's children. E.g.. E.J.S. 754 P.2d at 751. The superior
court addressed both prongs of this test in its findings and
conclusions. AM. challenges the adequacy of the court's findings
as to both prongs.

L, Conscious Disregard for Parental Duties

"The first prong of the abandonment test focuses on tho
objective conduct of tho parents in discharging their parental
responsibility.  Thus, abandonment is not determined by the
parent's subjective intent or on the 'parent's wishful thoughts and
hopes tor the child.'" Id. (quoting P.M.f 515 P.2d at 1237).



one's parental duty is "an ‘affirmative duty . . . which requires
[a] continuing interest in the child and a genuine effort to
maintain communication and association with the child.'" E.J,S..
754 P.2d at 751 (alterations in original) (quoting Tn re Burns. 379
A.2d 535, 540 (Pa. 1977)).

In reaching the conclusion that AM. had consciously
disregarded his parental obligations to MM. and S.M., the court
focused on A.M.'s pre-incarceration conduct, which included

his long history of severe drug and alcohol

abuse, his long” history of committing crimes

(including sexual abusé of his stepdaughter),

his Inabllity to provide consistent supPort

and  nurture “for his children, his constant

moving of the children, his long history of

hysical attacks upon _their “mother, * and

numerous episodes of ‘leaving the children for

substantial periods.

The superior court found that this conduct "evidence(d)
(A.M.'s) disregard for his parental obligations to care for his
children, that is, his obligation to provide for their physical,
emotional, mental and social needs."

The record demonstrates that the superior court
considered the totality of A.M.'s conduct prior to his
incarceration. Although that conduct included the acts for which
he was ultimately imprisoned, the court did not rely on the more
fact of A.M.'s incarceration in finding that he had consciously

disregarded his parental duties. This accords with existing law.5

_ J We have previously suggested that incarceration cannot in
itself constitute physical ‘abandonment hecause it docs not involve
w illtul conduct. 'See nada A.. 660 P.2d at 439. rcn also E.J.S..
754 P.2d at 752 n.4; Tn re 530 P.2d at 750 n.12. However,

(continued...)
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The State argues that the superior court was not clearly
erroneous in finding that A.M.'s pre-incarceration conduct,
including the acts of sexual abuse for which he was imprisoned
evidenced a conscious disregard for his parental duties. We agree
Ample evidence supports the superior court's finding that,
objectively viewed, A.M.'s shiftless lifestyle, frequent absences
from home, drug and alcohol abuse, physically assaultive conduct,
and sexually abusive acts toward his stepdaughter manifested a
disregard for his obligations as a parent. The superior court's
finding of conscious disregard was not clearly erroneous.

2. Destruction of the Parent-Child Relationship

The second prong of tho abandonment test requires the
State toshow that the parent's disregard has caused a destruction
of tho parent-child relationship. In re B.J.. 530 P.2d at 749,

To support its claim that the parent-child relationship
was de-croyed, the state relied below, as it does here, on the
testimony of Kathryn Donely Ziegler, an expert in child welfare
placement work who had extensive experience in the placement of
special needs children. Ziegler's testimony addressed the concept
of a "psychological parent." Ziegler explained

There can be the parents who gave you birth,

the parents who gave you early Tcare, the

parents who help Yyou grow up dnd grow and
develop and . . " arc, in fact, in a

5 (...continued)

we havenever suggested that ~willful conduct that results in
Incarceration cannot be considered in determ|n|n% disregard _of
Barental obligations in the abandonment context ee E.r.’s.. 754

20 at 752 n.4; Nada A..600 P.2d (Compton, J.,

concurring) .
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reIatlonshlp with you in an ongoing sort of

wa(}/ ho distinction | woyld always make with
s who are in an adoption or ‘foster care

status s over hero are the parents who are

responsible for you, for producing you . .

but. that rs not always 'the same “person who
is], In fact, going "to help you get grown,

------------------- who-'is—going— to—stay - conpected~"' With~you
through “the “rest of your Tlife; and it's ‘that
parent, it's that,” so to speak, that
psychological parent that we reallrt]/ have to
search out for kids and make sure that person
Is available to the kIdS

Ziegler went on to state her opinion that the current
foster mother of A.M.'s children appeared to have become the
children's psychological parent:

| think Jh
present N

children) have this fix on Ch |

e
arent as being the significan
jve
hes

es
he
[
tu

arent ‘in  thejr i
n ere. | mean when t
th mtddle of the n|ght S
there Whent ese |ds are cr)f]tng, 0f
about something, she's the one that they
to, you see, s0 she becomes the ps chologtca
parent and, of course, even . ﬁ was ver
youn? when' he came to her as a smal ch

still suffering what he had experienced |n
life. S0 — bt | don't mean to diminish the
role of the father in this case,. he's

[
nt
S
I
e's
ed
n

- :

important _to these, children, he will be
important in their life span. | mean because
people have these feelings about, well, that's
my But as far as being the
psychologtcal parent | think it's pretty clear

that [the foster mother! is,
indeed the psychological parent of both of
these kids
The superior court found Ziegler's testimony compelling
and relied on it in concluding that A.M.'s conscious disregard of
his parental duties had resulted in the aest.ruction of tho parent-
child relationship. Specifically, the court determined that A.M.

was no longer tho psychological parent of his children, a role
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that, in the court's view, had been taken on since AM. 'c
incarceration by the children's foster mother. The court believed
the surviving relationship between AM. and his children to be
"akin to the relationship between a child and an uncle the child
sees only occasionally: love and respect, but not a parental
relationship."

The State concedes that "[A.M.] was very much a part of
his children's lives before he was incarcerated, and while
incarcerated has continued to take an active interest in them."
The State nevertheless contends that, even though A.M. did not
abandon M.M. and S.M. "in the normal sense of the tern,"
abandonment was established. We find this argument problematic in
two respects.

a. Psychological Parenthood as the Equivalent of
an”Adequate Parent-Child Relationship

Tho superior court found that, despite the "love and
affection” between AM. and his children, A.M.'s parent-child
relationship had been destroyed because the children's foster
mother had become their psychological parent. This finding
necessarily suggests that a complete destruction jf the parent-
child relationship need not be proved to establish abandonment.
Instead, a qualitative diminution of the original parent-child
relationship will suffice wunder certain circumstances — those
circumstances being defined by the concept of psychological
parenthood.

However, use of tho concept of psychological parenthood
in this manner has troubling implications. For example, Ziegler's

-10- 4177



testimony, when applied in the context of a typical divorce, would
seem to indicate that a parent who is awarded primary custody of
the children will almost certainly assume the role of psychological
parent, whereas the non-custodial parent, lacking the ability to
"be there," will be relegated to some lesser form of bond. |If, as
the superior court appears to have found, being a psychological
parent is a necessary ingredient for an adequate parent-child
relationship, then termination might routinely be justified for the
non-custodial parent in a divorce.

This, of course, is not. the law. As illustrated by the
foregoing example, tne absence of a "psychological parent" bond
cannot, standing alone, be equated to the destruction of a parent-
child relationship.  This is not to say that the concept of
psychological parenthood is invalid. However, concepts developed
and applied within the spheres of social science do not always mesh
neatly with rules traditionally applied within the spheres of the
law — legal rules developed for the regulation of individual
rights. It is one thing to say that psychological parenthood is
a legitimate and useful concept in the placement of special needs
foster children; it is quite another to conclude, as rigid legal
doctrine, that psychological parenthood is the sole legal
determinant of a viable parent-child relationship in termination
of parental rights cases. Our own decisions have never ascribed
to tho latter proposition.6 The State cites no authority — legal

6 By way of illustration, the present case stands in sharp

contrast to the circumstances in which we recently found dcstruc-
(continucd...)
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or scientific — to support ouch a view, and wo arc awaro of none

b. Disregard of Parental Qbligations  and
Destruction of tho Parent-Child Relationship

The superior court's reliance on the foster mother's
psychological'parent role'in finding the destruction of tho parent-
child relationship between AM. and his children is problematic
for another reason. As we have already indicated, under the second
prong of the abandonment test, tho court must determine that tho
parent's "conscious disregard . . . led to tho destruction of the
parent-child relationship." E.J.S.. 754 P.2d at 751 (emphasis
added) . An integral part of this requirement is tho existence of
a causal connection between the parental disregard found under the
first prong of the tost and tho destruction of tho parent-child
relationship found under tho second.

Thus, under tho second prong of the abandonment tost, it
isinsufficient to find parental disregard coupled with a
destruction of tho parent-child relationship brought about by some
other cause. Tho destruction must be brought about by the acts of
tho parent, and in order to constituto abandonment, tho acts of tho
parent must be willful. Tnre B.J.. 530 p.2d at 750 n.12; ace alsg
Hada A.. G60 P.2d at 439.

.continued

tion of thé parent- chﬂé relationship in EX.R]. P.2d at 751,
There, testimony showed that the child, L.M.S., had virtually no
exposure to her natural father since infancy; that she considered
her stepfather to bo her natural father;  that [..K.S had only
recently discovered that her stepfather was not her real father’
that oven then [.M.S. never ask d for detail ~about her natural
father; and that no pSﬁChOMglca bond or familial relationship at
all existed between L . and her natural father

12 - 4177



Hero, the parental disregard relied on by the superior
court in finding abandonment consisted of A.M.'s pre-incarceration
conduct.  Yet the court's conclusion that A.M.'sparent-child
relationship had been destroyed was based on the existence of a
psychological parent relationship between tho children and their
current foster mother, and the consequent absence of such a
relationship between A.M. and his children.

From the record, it seemsclear that  tho relative
distancing ofA.M.'s relationship with his children and their
formation of a close relationship with their foster mother resulted
not from A.M.'s pre-incarceration conduct, but rather from the fact
of his incarceration. Ziegler did express tho opinion that A.M.
was not a psychological parent to his children. However, Ziegler's
opinion was based on tho amount of time that had elapsed since tho
children had been removed from A.M.'s custody, not on the nature
or effect ofA.M.'s conduct toward the children prior tohis
arrest.  When asked whether AM. was the psychological parent,
Ziegler replied:

Well, | couldn't believe that to bo tho ¢

?lven tho ages of the children at the |
ull Parenﬂng contacts thatthe¥ ve had
sure that they recognize —certainly (M.M.
docs recognizé him as his dad, I'm” sur
that. I'n not clear that (M.M.) under
what all of that means. | mink
have this fix on their present foster
as Dbeing the significant and psy

c
parent “in their” lives because Sh
there.(7J

7 _In this regard, tho Findings and Conclusions entered by
tho superior court are somewhat ambiguous. As a conclusion of law,

(continued...)
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The superior court wade extensive and detailed findings
concerning the harm that A.M.1* criminal and anti-social conduct
caused *o his children.  These findings are supported by the
record!— Neverthelessr"tho State didmot attempt to' prover and~the
court did not purport to determine, the nature of the parent-child
relationship that existed at the time AM. was arrested and his
children were removed from his custody. Despite the evidence
indicating that A.M.'s disregard of his parental responsibilities
had harmed his children, the superior court did not find that
A.M.'s conduct had already destroyed the parent-child relationship
when he was arrested and incarcerated for his current offenses; nor
did the court find that A.M.'s anti-social conduct, rather than his
post-arrest separation, was directly responsible for destroying the

ed

t )'(t)he disregard shown by (A.M.z for (hi
tio has led to the destruction of the pare
1Ship " In reaching this conclusion, the
izing. the decision in Hada A%, indicated tnat it had
of the past conduct” of A.M. but not the "mere

QJOO:)—Q)D_
o OOSe—— P
cnﬁ:—rm_ich

—_ O

S incarceration . . .. . Th|s Ie aI conclusion suggests
e factual determination that re-arrest conduct
destruction of the paren tch|Id rela lonship.

OD—FOOOT

=t
oo oo
f-.‘;

However, tho superior court's findings of fact do not
draw any specific connection hbetween A.M.'s  pre-incarceratio
conduct and the destruction of his parent-child relationship.
this |ssue the fnd nt?s of fact merer state that AM. is not th
psycholo ic pa ent r M and S.M. and that their current foste
m ther |I tho role in their lives of psychological foste

c | g tho parent Chl|d Iat|onsh|p between (AM,

betw ( M.) and (S ) has been destroyed." Thi
uggests a in the court's view, It was A.M.
t"by th ster parent rat he than his pre-incarceratio
of parental obllgatlons that destroyed tho Rarent chi
| As we have pointed out in the text of this opin]

of destryuction is tho only one that f
n the evidence.

S
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th
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[
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parent-child bond.

In sum, to tho extent the record supports the conclusion
that A.M.'s parent-child relationship has been destroyed, that
destruction appears to have resulted from the fact of his
incarceration. However, A.M.'s incarceration could not serve as
the proper basis for a finding of destruction of the parent-child
relationship, since it was not the conduct upon which the court
relied in finding that AM. had consciously disregarded his
parental obligations.8 Conversely, the conduct involved in AM.'s
conscious disregard of his parental obligations was not the conduct
that "led to the destruction of the parent-child relationship."

The superior court’s conclusion that A.M.'s disregard of
his parental responsibilities led to the destruction of his parent-

Indecd, A.M.'s incarceration is not tho tége of willful
act upon which abandonment may be based. Nada A. . P.2d at 439,
e State nevertheless invites ~us to hold that AM. was
cerated as a result of his voluntary. acts, that his
ceration was a forgseeable consequence of his mlsconduc tha
nability to provide for his children resulting from AM
ceration is therefore a result of his voluntary conduct, a
in this sense, A.M.'s paront-child relationship has be
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In “support of this theory, the Sfate cites a number
that I|ken vquntar cr|m|na| acts to acts of abandonm
e.g. . Huston v, %% rd. 175 S\W.2d 330, 333 (Tex. App. 197
533 . 2d3 (Wash. App. 1975).

The State's theory is essent|all¥\‘ the same theory
addressed Dby Justice Compton's concurrence in Nada ft . GGO I*.2d at
411.  Tho ?|st of Justice Compton's Nada A. concurrence, however,
was that fermination of parental rights upder this theory wan
impermissible under the statutory framework then in existence.
Justica Compton urged the legislature to amend Alaska law to allow
termination under "this theofy. ~Id. The statutory framework in
existence when Nada A. was decided remains essentially unchan?ed
despite the concurring opinion. We decline the State's invitatfion
to adopt this theory “in the absence of a statutory change.
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child relationship is not supported by substantial evidence and is
therefore clearly erroneous.
C. Inability _to Provide Caro

The State alternatively contends that the superior
court's order terminating A.M.'s parental rights based on the CINA
status of his children can be affirmed even if the court's finding
of abandonment cannot be sustained. The State points out that,
given A.M.'s disregard of his parental responsibilities, he clearly
lacked the ability to provide his children with care. The State
arques that, for this reason, A.M.'s children could properly be
adjudicated children in need of aid under AS 47.10.010(a)(2)(A),
regardless of whether A.M.'s conduct amounted to abandonment.

The State's argument is to a certain extent plausible.
Abandonment is but one way of establishing CINA status under AS
47.10.010(a)(2)(A) for purposes of terminating parental rights.
Subsection (a)(2)(A) also applies when no parent, gquardian,
custodian, or relative is willing and able to provide care. See
In the Matter of J.L.F., 828 P.2d at 170. Unlike abandonment,
proof of parental inability to provide care does not require a
showing that the parent-child relationship has been destroyed.

The superior court found that, in disregarding his
parental responsibilities to his children, A.M., in effect, failed
in “his obligation to provide for their physical, emotional, mental
and social needs." This finding 1is arguably tantamount to a
finding of A.M.'s inability to care for his children, s”ncc "care"
has been defined as providing "lor the physical, emotional, mental,
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and social needs of the child." AS 47.10.990(L); In the Matter of
j.L.F.. 828 P.2d at 169. As we have indicated in discussing the
issue of parental disregard, there is substantial evidence in the
record to support this finding.

Nevertheless, the superior court did not expressly
conclude that AM. 's children were in need of aid under AS
47.10.010(a)(2)(A) due to AM.'s inability to provide for their
care. Instead, tho court based its finding of CINA status on the
conclusion that AM. had abandoned the children, a conclusion we
have found to be clearly erroneous. More significantly, we have
made it clear that, "(wjhile a finding of inability to care would
be grounds for jurisdiction under subsection (a)(2)(A), that
finding must also extend to any relatives who are in fact caring
for or willing to assume care." In the Matter, of .T.I.F.. 828 P.2d
at 170. Here, even if we were to construe the finding of parental
disregard that the superior court made in connection with the
abandonment issue as an implied finding of inability to provide
care, the superior court failed to enter findings on a material
clement of inability: the lack of any relatives caring or willing

The conduct that led the court to find parental disregard

-~ and, r?uably, by extensmn |nab|I|ty to provide care —
consisted of A.M. substance abuse VIO ence, excesswe mobility,
and criminal acts, |ncu |n|gI AM sexual _apuse of his
stepdaughter.  Naotably, in. A ] tate 179 P.2d 1229 1232
(Alaska ~1989), this court |nd|cate that a continuation of CINA
status could 'Iin part be {ustmed by the children's unwillingness
argd inability to live with a parent who was imprisoned tor sexual
abuse.
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to provide care.10 See id. at 170 & n .II.

We accordingly conclude that tho superior court's finding
of CINA status cannot be affirmed on the alternative ground of
inability to provide care. We therefore find it necessary to
vacate the disputed termination order and to remand this case for
further consideration of the issue of inability to provide care.

D.  Remaining Substantive Issues

Although the challenged termination order must be
vacated, we think it necessary to address the remaining substantive
issues raised by AM. in order to clarify the posture of the case
on remand.

1. The Likelihood of AM. - Conduct Continuing

To justify termination of parental rights following a
child's ‘NA adjudication, the State must prove by clear and

convincing evidence that the child is a child in needof aid "as

a result of parental conduct" and that the conduct "is likely to
continue  to exist." AS 47.10.080(c)(3); seealsoCINA Rule
18(c)(1); Nada A.. 660 P.2d at 440,

In the present case, after concluding that MM. and S.M.
were children in need of aid as a result of A.M.'s conduct, the
superior court found that

[A.M.) is highly likely to continue to

10 |t is the State's burden prove that there_are no
suitable relatives. In the Matter of 7LF R2§ P.2d a* 170 n.]l.
Wo note that the superior court's flndlng of abandonment and its
order terminating A.M.'s parental rights also extended tc $.L.S.,
the mother of the children,  Hente, a/ |mp|C|t |nd|g of
Inability to p ovide care obviously extended to 5.L.N., who haS not
contested the court's ruling.
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abuse drugs and alcohol, to commit crimes

(especially assaultive crimes in the context

of domesfic disputes and sexual offenses

against children, but also property crimes

given his extensive criminal record, "his lack

0f success in substance abuse treatment, his

Roor prognosis for sexual offender treatment,

—nis faildre even to obtain anger “management
counseling, and  his chdracterological
problems).

These express findings are supported by evidence in the
record. Although AM. points to contrary evidence that he
presented, it is not this court's job to roweigh the evidence when
the record provides clear support for the superior court's ruling.
Our review of the record convinces us that the superior court's
ruling is not clearly erroneous.

We emphasize that just as incarceration is not conduct
under a physical abandonment theory, see supra note 5 neither is
incarceration itself "parental conduct" within the meaning of AS
47.10.080(c)(3). Thus, while long-term incarceration of a parent
can result in a child becoming a child in need of aid under AS
47.10.010(a)(2)(A) under an inability to provide care theory, such
incarceration is not a sufficient basis to justify termination of
parental rights wunder AS 47.10.0H0(c)(3) . In this case we
understand that the trial court did not rely on A.M.'s long-term
incarceration, but on his continuing serious criminal and anti-
social conduct.

2. likelihood of Physical and Emotional Harm if A.M.'s
Riuhts are hot Terminated

As a prerequisite to termination of parental rights under
ICWA G 102(f), 25 U.5.C. G 1012(f) (108b)t and Alaska Child in Need
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of Aid Rule 18(c)(2), the State must prove | vond a reasonable

doutt that continued custody of the child by the parent is likely

to result in serious emotional or physical damage to the child.
a. Physical Harm

The superior court specifically found, Dbeyond a
reasonable doubt, that A.M.'s daughter was likely to suffer sexual
abuse if placed in his custody; that both children were likely to
suffer physical abuse resulting from A.M.'s domestic violence; and
that both were likely to suffer physical deprivation due to AM 's
inability to meet their needs on a consistent, ongoing basis.

AM. argues that the State failed to allege the
likelihood of future physical harm and that the -evidence it
presented failed to prove such harm beyond a reasonable doubt.

AM.'s first argument is mistaken. The State's petition
expressly alleged that the children would be "at risk of sexual
abuse, physical harm, neglect or abandonment due to substance abuse
or criminal behavior leading to further incarceration” unless A.M.
completed a long-term treatment program for sexual offenders and
reversed his long-standing personality traits and behavioral
trends.

A.M.'s second argument is unpersuasive. The superior
court'sfindings on the issue of future physical harm are amply
supported by the record.

b.  Emotional Harm

AM. claims that it was error for tho superior court to

consider, in assessing the likelihood of emotional harm in the
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event of a return of custody to him, factors such as the prolonged
separation that would inevitably occur before the restoration of
custody and the need, in the interim, to assure the stability of
the bonds the children had formed with their "psychological
parent." A.M. contends that chese considerations are irrelevant
to whether the children would suffer emotional damage if they
returned to him.

It is true that mere evidence that a willing custodian
other than the parent would do a better job than the parent does
not in itself suffice to support a finding of likely emotional
harm. See Guidelines for State Courts; Indian -hild Custody
Proceedings, 44 Fed. Reg. 67,584, 67,593 (Bureau of Indian Affairs,
Dep't of the Interior 1979). But the <close ties the children
enjoyed to their foster mother and the effects A.M.'s prolonged
separation would likely have on their mental health if eventually
returned could properly be considered as relevant evidence bhearing
on the issue of likely emotional harm. Three expert witnesses
addressed this subject and their testimony supports the court's
findings. The superior court was not clearly erroneous in finding
that continued custody by A.M. would Tlikely cause the children
serious emotional ham.

3. Active Remedial Efforts by the .State

Under ICWA C 102(d), before parental rights may be
terminated, tho State has the burden of showing by a preponderance
of the evidence that "active efforts have been made to provide

remedial services ard rehabilitative programs designed to prevent

-21- 4177



the brca)up of the Indian family and that these efforts have proved
unsuccessful." 25 U.S.C. § 1912(d) (1900); see also CINA Rule
10(c)(2); K.N-._v. Stnte. 056 P.2d 460, 476 (Alaska 1993> .

The superior court found that DFYS had "made active
efforts to provide remedial services and rehabilitative programs
to prevent the breakup of this family but those efforts have proved
unsuccessful . . . In the superior court's view, the State had
done everything “"feasible given [A.M.'s] incarceration status

| In reaching this conclusion, the court observed that
"(A.M.) has expressed a willingness and desire to wundergo sex
offender treatment while incarcerated, but substantial doubt on the
motivation of that expressed willingness was raised by the State's
expert witnesses. The court concludes that Mr. [A.M.) is not
sincerely interested in changing his deviant sexual behavior
o L
7 le extent of active efforts the State must make on

behalf of a parent whose access to remedial assistance is hampered

by incarceration is an issue that remains Jlargely unresolved.12

The court's findings enumerate DFYS's efforts. These
included monitoring A.M.'s care of the children before he was
incarcerated; facilitating monthly visits at jail (under the

court's order); facilitating daily telephone contacts at first,
eventually dropping to weekly telephone contacts; and promulgating
a reunification plan in October 1991, while A.M. was imprisoned,
which was "centered around completing whatever sex offender
treatment was needed (and obtaining an in-depth psychological
evaluation to determine appropriate treatment) and completing
appropriate alcohol/drug abuse treatment."

12 The "active efforts" required by ICWA have not been
defined. According to one authority, "(t)he distinguishing word
in the remedial services and rehabilitative programs' section s

(continued...)
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The State does not deny that the "reunification plan" it formulated
for ALM. could not realistically be attained given his imprisonment
and that DI'YS personnel icncrally failed to intervene actively on
A.M.'s behalf to assure that prison officials enrolled A.M. in
suitable institutional programs. The State simply claims that, by
preparing a reunification plan and encouraging A.M. to seek
services available within the institution, it fulfilled its duty
of making active efforts to provide remedial services.

To the extent the State's argument suggests that this
court create an exception to ICWA's requirement of active remedial
efforts for cases in which rehabilitation is doubtful and in which
active remedial efforts would be "unreasonably" costly or time-

consuming, the suggestion seems unjustified. We have held that no

(...continued)
the word 'active.'" Craig J. Dorsay, The Indian Child Welfare Act
and Laws Affecting Indian Juveniles Manual 157 (1934). Dorsay
quotes one of ICWA's drafters, who distinguishes between active and
passive rehabilitative and remedial efforts:

Passive efforts are where a plan is drawn
up and the client must develop his or her own
resources towards bringing it to fruition.
Active efforts, the -ntent of tho drafters of
the Act, is where the state caseworker takes
the client through the steps of the plan
rather than requiring that tho plan be

performed on its own. For instance, rather
than requiring that a client find a job,
acquire new housing, and terminate a

relationship with what is perceived to bo a
boyfriend who is a bad influence, the Indian
Child Welfare Act would require that the
caseworker help the client develop job and
parenting skills necessary to retain custody
of her child.

Td. at 157-53.
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judicial exception to ICWA can be created. A.P.Me J. M.H. . 651
P.2d 1170, 1173 (Alaska 1982). Neither incarceration nor doubtful
prospects for rehabilitation will relieve the State of its duty
under ICWA to make active remedial efforts.

This does not mean that a parent's incarceration s
wholly irrelevant to the scope of active remedial efforts the State
is required to undertake. The circumstances surrounding a parent's
incarceration may have a direct bearing on what active remedial
efforts arc possible. In the present case, for example, it would
be difficult to conclude that the practical obstacles posed by
A.M.'s incarceration — the difficulty of providing resources to
inmates generally, the unavailability of specific resources in
AM.'s case, and the length of time A.M. will remain incarcerated

are factors that the superior court was barred from considering
when it decided whether the State had made active remedial efforts.

Likewise, we have recently noted that, for purposes of
determining the sufficiency of the State's remedial efforts, the
superior court may properly consider a parent's demonstrated lack
of willingness to participate in treatment. See K.»., 856 P.2d at
477. Case la in other jurisdictions appears to bhe in accord with
this general view. See Matter of Mariconn County Juvenile Action
No. .7S-8287, 828 P.2d 1245, 1254 (Ariz. App. 1991);, Matter of
M.E.M.. 679 P.2d 1241, 1244 (Mont. 1984); State ex rel . Juvenilo
Don't of Multnomah County v. Woodruff, 816 P.2d 623, 626 (Or. App.
1991) .

In this regard, however, a note of caution is necessary.
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The foregoing cases involve parents who actively refused to
participate in or cooperate with treatment efforts; these cases
support the general proposition that, once active remedial efforts
have been undertaken, a parent's actual resistance to or rejection
of assistance may properly be considered in determining whether
additional efforts were required. We have never suggested that the
scope of the State's duty to make active remedial efforts should
bo affected by a parent's motivation or prognosis before reredia
efforts have commenced. To vary the scope of the State's ICWA duty
based on subjective, pre-intervention criteria such as a parent's
motivation or treatment prognosis might defeat tho purpose of the
active remedial effort requirement, for it would enable the State
to argue, in all doubtful and difficult cases, that it had no duty
to make active remedial efforts

In the present cast, the superior court's finding of
compliance with the ICWA requirement presents a close question,
particularly because the court's assessment of the active efforts
that the State should have made was apparently influenced by its
perception that, despite his avowed willingness to participate in
treatment, A.M. had made no genuine commitment to rehabilitation
and his prospects for rehabilitation were poor. Since we must in
any event remand this case for reconsideration on the issue of
inability to provide care, we believe it appropriate to require
that the superior court also reconsider the issue of ICWA
compliance in light of the factors outlined in this opinion. In

addressing the issue on remand, the court should allow the parties
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to present updated information concerning any treatment A.M. may
have received since the court's initial ruling.
I'11. PROCEDURAL ISSUES

In addition to his substantive arguments, A.M. raises

two procedural issues that call for only brief discussion.
A. Denial of Bifurcation

Prior to his hearing, A.M. moved for bifurcation, seeking
to have the adjudicative phase, in which the court determines
whether the children are in need of aid under AS 47.10.010, heard
before tho dispositional phase, in which the court determines
whether the requirements for termination have been met under AS
47.10.080(c). The superior court denied this motion. AM.
contends that the failure to bifurcate amounted to an abuse of
discretion and violated his right to due process.

We find no merit to this argument. Although the
adjudicative and dispositional phases of children's proceedings are
typically heard separately, CINA Rule 18(b) expressly makes joinder
of the two phases a matter of discretion for the superior court:

Upon a showing of good cause and with adequate

notice to the parties, an adjudication hearing

and a termination hearing may be consolidated.

Here, a significant amount of the evidence presented
below was relevant to, and could have bheen admitted .it, both phases
of the termination proceeding. Because A.M.'s children had been
in foster care for a lengthy period of time prior to tho filing of

the opetition for termination, tho -evidence on the issue of

disposition was well developed prior to the CINA adjudication, and
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AM. received ample notice of the State's claims. A.M. has failed
to point to any specific circumstances indicating an abuse of
discretion by the superior court, lie has also failed to cite any
authority supporting the proposition that bifurcation is per se
necessary to satisfy the requirements of procedural due process
Finally, A.M. has failed to make a convincing showing of prejudice.
Tho superior court did not abuse its discretion in failing to
bifurcate tho termination trial.
B. Absence of the Guardian Ad Litem

AM. additionally claims error because the children's
guardian ad litem did not attend the termination trial. AM.
failed to raise this issue below; consequently, we review only for
plain error. Plain error exists when an error affects substantial
rights and is obviously prejudicial. R.C. v. State. 760 P.2d 501,
505 n.14 (Alaska 1988). Because tho report of the guardian ad
litem favored termination of parental rights and because the
guardian's absence enabled AM. to ensure that the report would
not be admitted as evidence, there appears to be a strong

possibility that A.M.'s failure to object below amounted to a sound

tactical choice. In any event, given the guardian's position
favoring termination, the guardian's absence cannot be
characterized as "obviously oprejudicial."” ld. The record

discloses no plain error.
[V. CONCLUSION

The superior court's finding of abandonment was clearly

erroneous; this error requires that the order of August 6, 1993,
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terminating A.M.'s parental rights bo vacated. A remand s
necessary, however, for further proceedings to determine whether
AM.'s children should be adjudicated CINA due to A.M.'s inability
to provide care and, if so, whether termination ctf parental rights
is warranted wunder that theory. On remand, the superior court
should also reconsider whether the State has complied with ICWA'S
requirement of active remedial efforts.

Accordinaly, the order terminating A.M.'s parental rights
is VACATED, and this case 1is REMANDED for further proceedings

consistent herewith.
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COMPTON, Justice, with whom RABINOWITZ, Justice, joirva,
concurring.

Once again the textual fabric of AS <17.10.000 confines
us to an uncomfortable fit. See Nada A. v. Stat o, 660 P.2d 436,
441-43 (Alaska 1983) (Compton, J., concurring). AM. is serving

a prison term of almost ten years for sexually abusing his

stepdaughter. However, we are unable to affirm the termination of

his parental rights. | agree with our disposition of the legal
issues in this case because | do not believe the wording of the
statutes give wus any choice. Further, the doctrine of sta’e
decisis commands that wofollow statutory interpretation
established Dby precedent. | write separately to express my

continuing belief that alegislative response to this issue s
appropriate, and also that it is new long overdue

When we, as a society, terminate parental rights, we
sovcr tho fundamentally important relationship between parent and
child. In our society this relationship is highly valued, yet at
times it must be severed. We sever it only when the health and
safety of th child mandate that we do so. Tho balancing of the
parental relationship against the health and safety of the child
is acomplex decision replete with social policy choices. However,
the task of determining desirable social policy in the sphere of
preservation or termination of tho parent-child relationship is a
task which courts are not equipped to undertake. [t is not a
sphere in which the judiciary should engage in social engineering.

In M.vta A. . | urged the Alaska Legislature to define more
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clearly Che effect of incarceration on parental rights. ld. at
441, 1 do so again. What is needed is an informed social policy.
Tho fact that difficult social policv choices nust be made is not
a justification for ignoring the issues from which the difficulties
have sprung. | think it unfortunate that tho legislature continues
to ignore the effect of a parent's incarceration on a child and on

the continuation of the parent-child relationship.
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