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F I S C A L  N O T E

STATE OF ALASKA
l (m  L E G I S L A T I V E  S E S S IO N

HILL NO. SB 199

Kcvi'tnn Dale:
l illc An Act relating In cm Ironmcnlal audio

Department Affected Lmlronmrntal

Spnn'or
Kci|llC'((H

and health ant) Mtfelr audits 
Senator* Leman amf Pearce

(om cr 'a tlon  
Department-wide___________HKU;

Component Department-wide
COMPONENT SERIAL NO. 

(ThouiafKh of Dollar*)
63.1

I I I IK U IS O IU ’IM It t l  Ml* KY 97 FY 9X F I’ 99 FY (HI FY 01 FY 02
PI RSONAI SI KVICI S (if) o o 0 0 0 0 d o 1 0 0
TRAVEL 0 0 0 0 0 0 0(1 0 0 0 0
Cl >'• TRACTHAL t i l l 44 II I t  (1 44 0 41.0 44 0
SI I’l l IMS (Ml 0(1 0 0 0.0 0 0 0 0
1 01 I l 'M LYr 0(1 0 0 0 0 0 0 0 0 0 0
lANDAS fR C C lC R !  s 0(1 0 0 0 0 0 0 (III o n
(iRANTS.CI.AIMS 0 0 0(1 0 0 0 0 O 0 (III
MISCLI.I.ANEOUS (10 0 0 0 0 0 0 0 0 III)
m i  v l o p l k m i v ; 44.0 44.0 44.0 44.0 44.0 44.(1

i M'tt ti t \ n s u m  mis 0 0 |  0 0 |  OO o o |  o o |  i i o |

|i i tysi.t  in K l\» M t.si i | 0 ( l |  m i |  tit) o n |  o n lltlj

It MIMIt Ml 1
IO'.' loVul 0(1 0 0 o i l Of) III) III)
tent Of stx.s 0  0 0 0 0 0 0 0 o n (III
trot r,t 260 26 0 26 0 26 0 26 0 26 0
in i ' l . l  tV fd m H h n p 0 0 0 0 0 0 0 0 0 0 Oil
nor. r.i AtmiA 0 0 0 0 0 0 0 0 0 0 Oil
W'JIM lUip IMO IKO IKO IKO IKO |MO
IO I  M. 4 1 0 44 0 t i l l 41 (1 44 ll t i l l

I Uuwl< J  m i  lu fo r l  m l  iH M mihI I o n

POSITIONS
I t  1 1 11MI 0 o II (I 0 0
PART-TIMI 0 O II 0 0 1)
II MPOKARY 0 o II (1 0 (1

ANALYSIS t Attach a vcj\»ijie juge it ncvctvary )

The b ill nuke* Audit K c f* x i l pm deged . %u*h rcpod* may no* he d iw low d  c u rp *  by om it o*dcr Ih c  b ill, av written. u  ut 
t- c«J Put 0>e ilepaitiiKnt Mould fu *e  dif (Lu lly  cn fou inp  «x cmuiing 'tatu loiy and rrguD tixy iixnp lia rvc  TW  ilcpartment 

| •< .\i!»l iiv u i additional o * i : i« .t iu l iin t»  » ith the lV ;u itm en t o l I I i*  I f f i l  avovtarwe lo  «lctrfmme » lu l lU k in m lt  N  
«6*»h p m d c fc  i i  u 'ic i lc J  ore. in I jU .  privileged

ISrjurnl by I »n> Itnn

----- ----------

Dooion Diieviix, Divtvionof Adminivtraiivr V i ' k o
Phone

Date
4 6 ' .  * 0 1 0
l ^ x .

ApptovrvI by C nm fflitu « n  LhAkL JL—
I ypjiimrm ot 1 nvimnrnciUj] t  on *etvar ion Dale U .t W ± -
miriKiM t«i»m>»vtt't \ti muhim i n i M i > n » >  i i i m o i m m m * *i»i.t*t vtivi m m  i

I «* fuithrt divlitbution information. ka!l ihe (invrtm x * I rgtvlativr O tlue
PI \ I ’W.i Page I
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FISCAL NOTE
STATE OF ALASKA
1996 LEGISLATIVE SESSION

1/31790_______
B IL L  N O . SB  1 9 9

Revision Dato : 
Tulo:

Dept. A ffected : DOTAPF
AIA; FIAAn Act relating to environmental audit* end health BRU: __________________

and safety  audit* . Appellate Proceduro 2 0 2 , and 611__________________ Com ponont: Administration
Sponsor:
Requester:

Senator Leman
Governor's legislative O ffice

E x p o n d i tu r o s /R a v o n u o s

COMPONENT SERIAL NO. 

(Thousands o f Dollars)
0 1 3 .6 1 9

OPERATINO EXPENDITURES FY 9 7 FY 9 8 FY 9 9 FY 0 0 FY 01 FY 0 2
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS . CLAIMS
M iSC E ll ANEOUS
TOTAL OPERATING 0  0 0 .0 0  0 0  0 0 0 0 .0

(“CAPITAL EXPENDITURES I 1 I 1 1 I I

ICHANOE IN REVENUES I > 1 ~~ 0  0  | Q 0 |  Q O |  O O j  0 Q |  0  (T)

FUNO SOURCE _________________________________________________________  (Thousand* of Do>a<s)
1 0 0 2  Fedciaf R ecen t*
1 0 0 3  GF M atch
1 0 0 4  GF
1 0 0 5  GF/Piogram  R e c rp ts
1 0 0 6  GF/MMTIA 
Q -‘ c
TOTAL 0  0 0  0 C 0 n n 0  0 0  0

Estimate of any current yeai (FY 96I cost * 0  0
POSITIONS
FULL t im e 0 0 0 0 0 0
PART TIME 0 0 0 0 0 0
t e m p o r a r y 0 0 r * 0 0

ANALYSIS (A tta ch  a **p*'* te  page if necessa 'y i

S e n a te  U l 1 9 9  m ay  resu lt in t o n  Lab My if th o  o x it tm g  lan g u ag e  is lo ft m  p ie c e  T ho  matority o f a irp orts  aro  
c  nod  an d  m an a g e d  by  th o  D epa rtm en t o f  T ran sp o r ta t ion  an d  P u b !*  F e oU tio a . and  S en a te  B-il 1 9 9 .  a s  w ritten , 
w ou ld  lim*t th o  arn o tm t o f  in fo rm a tion  th a t c o u ld  bo  legally  o b ta in e d  from  to n an tt w h o  con d u c t v o lun ta ry  
•n v iro rvnon ta*  *udits o n  le a s e d  p a rce ls  o f  land . S<nco Ih o  D ep a rtm en t o l  T ron sp o r ia t .on  and Public F acilities »s 
re sp on s ib le  fo r n v .io n m en ta l im p a c ts  c a u s e d  by  tenan t a c t iv it ie s , it is r e c om m en d e d  that S en a te  B*H 1 9 9 .
S e c t io n  0 9  2 5 .* 1 6 5  'N o n p n v ile d g e d  M aterials'*  bo  am en d ed  l o  a d d : ‘ m a te ria ls  ro< ju .iod in public lo a so  a g ie e m e n i i .  
p e rm its , an d  N e em e s*

Prepared by 

Ow»n>n 
Approved t i  

Agency

jo i e n  R sstnv isten  P I
Actevg O 'Ktcu

^ •»*’  j

~ ̂ / ~ - Corw»v»,..on«i'

Phon*

0*t«
0*1*

4 64  3 9 0 0
t/3H>6
1/31.96

D s y m m t ’i l e f  T i i f tH f f l iu i .o n  nwt h ,M k  f s ; * u i ________________

P fttPA R tR  TO PROVIOr A l l  D<tTIUBUT)ON COPstS TO OOVtftNOM  S LEOU lATrV f O M lC t
tm <«t IS* O+rmnm % t i f i l e  .« QHhi

01 M i H 'm w  i H W P**> 1 el



FISCAL NOTE

1 9 9 6  LEG ISLA T IV E  S b uS IO N
Revlalon Dato __________ Original______________________________ Dopt Affected Natural Reaourcei ________
Title An Act relating to environmental audita and BRU Management and Adminlatratlon
hoalth and tafety audits lo  dolorm lno complianco wtth...____________Compononl Commlsaionor't Office___________
Sponao r S en a lo r ft ) Leman, Poarca______________________  ________________________________
Requesto r _________________________________________________Com ponent Seria l No. ___________ 423
Expenditures/Revenue*_______________________________________________ (Thousand* of Dollars)_____________________

S T A T E  O F  A L A S K A  B I L L  N O .  S B 1 9 9

OPER/fUNG EXPENDITURES FY57 ■"TY5 B r / 5 5 r v w f Yoi "EY02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SU P °L IE S
EQUIPMENT
LAND A STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATINO l a f i 1 a

[CAPITAL EXPENDITURES 0 .0  0.01 0.01 0 01 0 0 | 0  01
CHANGE IN REV EN U ES [ ) 0 0 | 0 0 | 0  0 | 0 0 | 0 0 | 0 0]

FUND SOURCE (Thousand* o fD o lla n )
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program  Receipts
1006 GF/MHTtA 
Other
To t a l i

Eatlm ate o f  any curren t yoi. 'F Y X J )c o» t:S  none 

POTIONS
FULL-TIME 0 0 0 0 0 ....................0
PART-TIME 0 0 ” 0 0 0 :
TEMPORARY 0 0 ~ 0 0 0 TS

ANALYSIS: (*8»eh • Mfaralt p*p* a rwc«M«ry)
* Thoro will bn a IHcal impact associated  wdh implcmontabon of IM  logi*la&on. however t  cannot be dolermmed at 
Ihi* bmo

*
Prepa**d Py feco  Bui Acting [S ie cW  > V f f>  /  Pnc^e 4 iS -J406
Dtv ikx i  D t{#  3 I J , n .W

N^oraiHesdufcet f /  / /  W
Approved by Co t w m p

.  I T  " ^ T. Date JMan OO
Agency ^ _______________

P R IP A R L R  TO PROVlOe ALL DISTRIBUTION COPICS TO OOVERWOR'S I  COTS LA TP/E OFFICE
ite iM  «t» i ) l  *M» Fw  further d»»tr^butj©n mfp/meticn caa the Oo»emor'% leg-natnre Of^ce »«*. t •« i



h r «'

S T A T E  O F A L A S K A  

1996 L E G I S L A T I V E  S E S S I O N
Revialon Date:  Original_________________________
Trtle; An Act foliating to environmental audita and
haaith and aafety audita to determine compliance with_________

FISCAL NOTE
B IL L  N O . S B 19 9

Dapt Affected Military & Veterana Affalra 
BRU Alaaka National Guard
Component Office o f tha Comml»»lonar

Sponaor
Raquealor

Sonalor(a ) Leman, Paarce
Componant Sarlal No.

v-\

OPERA TTNGTXPENDFTURES ' - T Y 5 7 - F 108 r v w r  fvoo . —j:VOi PY02PER'5GNAr5LH7ICL5
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATINO o 0 0 0 0 o 073 0 0 0 0
rCAPITAL~EXPENDlHJRE5~ I TTT 7TUT T W001 001
[CHANGE IN REVENUES ( 1------f TUT T P f w TTPf

00|
~S~P]

FUND SOURCE (Thouaanda o f Ooiiara)
1002 Fadaral Htca-pU "
1003 GF Match
1004 GF
1005 GF/Program  Raceipta 
1C06 GF/MHTIA
Other
TOTAL 0 0 d o 0 0 — D'O Oo 0 0
Eatlm atc o f any curran t yaar (F YMJ coat: S 

POSITIONS

nona

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 T 0 ” 73 0 0
t e m p o r a r y "1 3 0 0 0 0 0

PHI PAR!' R TO PROVTOE A i l  DISTRIBUTION COPIES TO OOVERNOR-S I f  OISLATrVF OFFICE
|HMC*U n i v .  ' i liK ' For further m'ormaoon ce* tha Governor'a lag-a a*sa Off<a *aa » •



1996 LEG ISLATIVE SESSION
Ravis.on Data Original
Title; An Art relating to environmental audits and
ne^ith and safety audita 'o determine compliance wrth..._______
Sponso r Senatorfs l Leman. 3 «aree__________________
Requestor

S T A T E  Or- A L A S K A
FISCAL NOTE

Bll

No. 3
Bill Version: CS  
<S) Publish Dale: T ~ /-2  —

Oept A ff« .tod Natural Resources
Management and AdministrationBRU

Component: Comm issioners Cffico

r*Pcnditures/Revenues

C om ponen t Seria l No. 

'Thousands of Cellars)

423

*5PER£TIf7G EXPENDITURES - r 5  7 r  r 33 p 159 rfQO | r  <01 | r  /02
■'En SCNAL o c R\/ICc 3 ! | ;

t r a v e l ! ! 1CONTRACTUAL
SUPPLIES
EQUIPMENT i ' JLANDS STRUCTURES
GRANTS. CLAIMS •
MISCELLANEOUS : tTCTATTOTEkATING - • ... .. J_____ ! i • I
:'JLPi7.1L-C‘AyP1-SD1TTJHEr T T T T jT ~ ~ ~ n — T ~ 7 T T T T T JOT

"CHA} .'G £"17777E V E N U 1 5  < . 3 31 0 0 3 0 1 13 VI

eU N D SO U RC E 'Thousands of C s-a rs i
CC2 -eac ra i noccoss ! 1 ' f

*0C3 GF Matcn 1 I . .
• : : *  g f  | I i’ CCS GF/Prcgram  Recc cis
• : ; c  GF/MWTtA 1 > 1 i
Ctne* __ 1 * ! !
TOTAL * ' i * i i
Estim ate o f any cu rren t year (F vg fl) c o s t: J non#

POSITIONS
e^CI* T .I l Cl i3 31 J l 31
PART-TIME •31 0 3 j | .1
’’ EV PCRA PY 0 J |  3l 3| 31

ANALYSIS:I Ajtaen a •♦wra** ?>;« a n » f | |
' There will to  a -seal impact .mccateO with impiemontaDon of thu :<tsrsiaccn. however * cannot to  ootorm roc at 
•Jv-s sme,

'♦C4'to z r v c o  i l j s  A c :n ; t  / / < •T
Cvscn a.seen bor.icas
Appro.eO 6y Comm 

A Jt«C, S j Z ( Z A z C,NiKTrai fl•scarce* 7  77 C/

Cate

Can
}
ToTTITc' 

ar.-io
3t«.an-?4

PREPA RER  TO PROVIDE ALL D ISTRIBUTION COPlCS TO GOVERNOR S LEG ISLATIVE OFFICE
tl<»* alt »•* «OtrS* For -.%tn6xrt>cn nforrrat<o« caa o\« Governors LOJ'S-atn• OfYce -*H« » '



1996 LEG ISLATIVE SESSION
Revision Date __________ Criminal ___________________
Tdlc: An Act relating to environmental audits and
health and safety audits to determine comoliance wrth .

S T A T E  O F  A L A S K A
FISCAL NOTE 2 ^ L _ C & J g 2 & ±

B ll __ / ■» »/✓fS ) Pub lish Date: 3  / ' s

Ooot Affeclod Military 1 Veterans Affairs 
3RU : Alaska National Guard
Component: Office o f tho Comm issioner

Sponsor
Requestor

Senato rfs) Leman. Pearce

:enditures/Revenuos
C om ponen t Se ria l No. 

(Thousands of C o llars)

Jt4

OPERATING EXPENDITURES h r 9 / r  f9 S r  f  99 r  rCO r r u i  ) r  V'02
'PERSONAL S e rtV IL cS 1 ITRAVEL 1
CONTRACTUAL
SUPPLIES 1

.ECU IFVENT
LANO S STRUCTURES 1 1GRANTS. CLAIMS
MISCELLANEOUS
YOYa L OPERATING Ll 0 0 j | 0 .0 ------------  0 0 0.01 TTJ
-A p llA L  EXPEND ITURES 0  0 | 0 c 1 1° c _ 001 3 31

■CHANGE'IN REVEHUfcTTt ' 1 i i 0  01 0.01 Q,0| lTu T J j !
FUND SOURCE (Thousands cf Cella rs)

. 'u iC  reoc ra i Receipts ! I it003  GF Match |I ’ C34 G " I l f*CC5 GF.Program  Rece'Cts ! •'CC6 GF/VHTtA ! 1 1Other
YOYAL ” 13-3 0 c o o i Q Oi 0 31
Estimate o f any cu rren t year (FY 96 ) c o s t : S ncne
POSITIONS
r  .u . -  IMfc 01 Si 31 ” 3! 31 31
PART-TIME 01 o j o l 01
TEMPORARY 3 | ■ '3 1 uT o i ” 3 ]

" ’ tfired i f
:  . » or

CarorCarrcd C^ectcr 
Adrr.Mfauve i r / a s

Approved By Ccmm.rti 

Aflancy ~tTu i(( (tW?M Jary 4, veteran# Aftans

IcTaTTT

Cate ?3^an-S4

PREPA RER  TO PROVtOE ALL O lSTRlOUTION COPIES TO <30VERN0R*3 LEO tSLATfVE OFFICE
i i t v c w i i t « * « i in R i  Po/*w«Vvef di»uiBirt>cn rfsfcrmabcn ca< the Governort L*^Hafjv* Offc# '><< i it i



FISCAL NOTE

Ravtalon 0 a (» : _______________________
Title:

STATE OF ALASKA
1996 LEGISLATIVE SESSION

BILL NO. CSSB 199(RES)

environments Audita
Dapt. Affected: 

[BAU:
Component:

Fi.h end Geme
Habitat end Weetoretion 
Slrtam  end Hafupa

Sponeor:
Raquaatar:

Senetor Lemen
Senete Reiourcee COMPONENT SERIAL NO. 2099

Expenditures/Revenues
OPERATINO EXPENDITURES FY *7 FY H F Y tS FY 100 FY 01 FY 02

PERSONAL SERVXES 60  0 60 .0 6 0 .0 60 0 60 .0 6 0 .0
TRAVEL 2 .0 2 .0 2 .0 2 0 2 .0 2 .0
CONTRACTUAL 4 .0 4 .0 4 .0 4 0 4 0 4 .0
SUPPLIES 0  5 0 .5 0 .5 0 .5 0 .5 0 .5
EQUIPMENT
U N O  S STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERA TIN Q M  6 M S M S M  6 M  6 M S

| CAPITAL EXPENDITURES 1 1  1

ICHANOE IN REVENUES 1 1 ! 1 i \ ! j 1

FUNO SOURCE IThout ind* of Dotiari)
1002 Fadtral Raca«pt(
1003 CF Match
100A CF 66 5 66  5 66 .5 66  5 66 5 66 5
1005  GF/Program R»c**pt«
1037 GF/Manlaf H.afth
Othar
TOTAL U  5 M  6 66  & 66 5 M  5 M  6

taUmala ol any current year IFYMI coat: 1 o
ROSmONS
FULL TIME 1 1 1 1 1 1
PART-TIME
TEMPORARY

ANALYSIS (Anecr je je  if necettery)

Because o f its broad deliration of information that ■< privileged, SB 1 99  would require a new habitat 
biologist to be assigned to monitor operations that are regulated by the Habitat and Restoration 
Division. The additional staff is need to detect violations and to a ll jw  the state to develop <s own 
independent information to ensure compliance w ith its Title 16 law : and regulations.

Rraparad by: 
Ovtsen

Janal K o o S U l C - r . . - .  ^ M .O .
Matvtat and Asitoratien Cuviuon

r»»/v. aas atos
D»|»

Approved by C tn v i»n .o iv i 
Apmey ________

W 27—iaC-
0**. ? - *>/.

PREPARER TO PROVKH ALL DUTRMUTION CORKS TO GOVERNOR I  UOULATTVt OfftC t  
In  a»n tm <n  r » » " < i i r  i a n i C n m « i l i o « i i i i i O i V a



F I S C A L  N O T E
STATE OF ALASKA
1996 LEGISLATIVE SESSION

N o . 5. .
Rill Version: Ccj 5 / 6
IS) Publish Dale: 3  "  ^

Ravlsion Oata: 0<lOt. Affactad: Ftah end Gum*
Title: Envuonmantal Audit! BRU: Hnbit.it and Reatoiation

Component: St r u m  and Refuge
Sponsor: Sanator Laman
Raquaster: Sanafa Rasourcas COMPONENT SERIAL NO. 2099
E»pgn(Jiti)fn»/Ravnmjm (T h ou sand s  o f O o lla rs l

i OPERATING EXPENDITURES *Y 9 ? FY 9H FY 99 FY 100 FY 01 FY 02
1 PERSONAL SERVICES AGO 90 0 90  0 9 0 .0 90  0 *0 0

'RAVEL :.o 2 .0 2 .0 2 .0 2.0 2.0
CONTRACTUAL 4 .0 4 .0 4 0 4 0 4 .0 4 .0
SUPPLIES 0  5 0 .5 0 .5 0 .5 0 .5 0 5
EQUIPMENT
vANO & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
-OTAL OPERATING 66  5 66  5 66  S 66 5 | 66  5 1 66 5

! CAPITAL EXPENDITURES

, CHANGE 'N REVENUES I

eUNO SOURCE Thousands of Collaisl
’ JC2 Federal Reeve's

.. .
• CCS G? Match
■;C4 gf 96 5 96  5 9 9 .5 59  5 1 9 6 .5 99 5
' CCS Gr Program Recasts 1
"037 GF Mantal Health 1
C'har
TOTAL 60  5 60  S 60  5 60  5 I 66  S 66 5

c lt im ill of.any Cu*f»nt y«e/ IFY96I coat: 1 O
POSITIONS
n jU T lM E 1 11 • 1 11 1
PART-TIME
1  mpcrary 1

ANALYSIS. Attach • saparata p*(j« if !>«c»«e»ry|

Because o f its broad definition ot information tnat is privileged. SB t 9 9  would reou*re a new habitat 
C'O*'. jis t to be assigned to monitor operations that are regulated bv the Habitat and Restoration 
O ivu.on. The additional s ta ff s need to detect violations and to a llow  the state to develop is own 
•(•dependent information to ensure compliance w ith its Title 16  law s and regulations.

P»#«a'*(l by.
OU'UJA

Jtnat KomWUI vL - U ^ l \ L
►(jt.iat ja«1 Pattcia i.on  0«v»«>i>n

es«»v, aesaioa 
Oaf*

Al>Ci:.» • !  6y Comrr»f«*i>v«
I I  

Oata: ?  -

PN(PAA(M 1 0  eAOViOE A U  OlSTHiOl/TION COTUS TO GOVERNOR 6 LEGISLATIVE O fN C f 
r m fall tha Ga,«ma» • I >^*1*11,  a C » i  •

' m i  I •« t



FISCAL NOTE
S T A T E  O F  A L A S K A
1996 L E G IS L A T IV E  S E S S IO N

R IL L  N O . C S S B  1 9 9 FIN

Revision Date: 
Title:
safety audits...*

.relating to environmental audits ano health and
Dept. Affected 

'BRU:
________Department of Law

Criminal OivisioniCivil Division
Sponsor:
Requester:

Senator Leman
Senate Finance

_ Component: Criminal Division/General Legal Services 
O'l. Gas h Mining, Environmental Law 

[COMPONENT SERIAL NO. 2C85, 2 0 8 7 . 2 0 9 T  2092
Expenditures/Revonuos (Thousands o f Oollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS .TOTAL OPERATING I .............

CAPITAL EXPENDITURES

jCHANGE IN REVENUES I

FUND SOURCE (Thousands of Doilarsi
• C02 Federal Receipts t
ICO3 GF Match I I
10CA GF
TCOS GF/Prcgram Receipts I
10C6 GF/MHT1A
Other
TOTAL ............ I ............

Estimate of any cun ant year (FY96) .ost: s 0 0
POSITIONS
FULLTIME • • • •
PART-TIME ITEMPORARY I

ANALYSIS; tAttacn a separate page if necessary)
This bill amends AS 0 9 .2 5  and AS 12 .45  by adding several now sections which, with rosoec: to 

environmental and health and safety laws, would create |1) a new evidentiary privilege; and (2) immunity from 
criminal, civil, and administrative penalties.

Section 0 9 .2 5 .4 9 0  (al (3) defines environmental and health and safety laws to <nclude federal, state, and 
municipal environmental and ‘ occupational* health and safety laws. Under section 0 9 .2 5 .4 9 0  Ib). the term 
‘ environmental or health and safety Law* is to be broadly construed.

Section 0 9 .2 5 .4 9 0  (al (2) defines the term ‘ environmental cr hoalth and safety audit* as the voluntary 
revtow or assessment of compliance with environmental or health and safety laws. Under the bill, an audit may 
be conducted randomly, regularly, spontaneously or in response to a particular event. Audits may be conducted 
by owners or operators of a regulated facility or activity or by their employees or independent contractors.

nc^«rr u uy.
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The bill broadly defines the term "audit report" in section 

09.25.490(a)(1) to include any document or communication 

associated in any way with an audit, as well as the resulting 

corrective action plan.

S T A T E  O F  A L A S K A  B I L L  N O . CSSB 1 9 9  ( F I N )
1 9 9 6  L E G IS L A T IV E  S E S S IO N

T h e  P r o p o s e d  A ud i* : P r i v i l e g e

Under section 05.25.450(a), a party may not discover or use 

audit reports, including the underlying information gathered or 

generated during the audit, in civil actions, criminal 

proceedings, cr administrative proceedings, except fcr workers' 

compensation proceedings. However, ur.cer section 09.25.450(c), a 

person who conducts or participates in an audit may testify 

regarding events he or she observed during the audit, but may not 

testify about or produce documents relating to the audit itself. 

Under section 09.25.450(d), regulators may neither request, 

review, ner use an audit report during an inspection. Under 

section 09.25.450(e), all documents in the audit report must be 

labeled. •

The privilege may be waived by following the mechanisms 

established in section 09.25.455, including written waiv-•s and 

confidentiality agreements. Under section 09.25.455(e), 

disclosure by any other means or under any ether circums-ar.ces 

does not waive the privilege.

Under section 09.25.465, certain materials are 

nonprivileged. These include documents and information required 

to be gathered under an environmental or health and safety law or 

permit, under a license, or under a contract with the state. 

Information gathered by a regulatory agency or provided by a 

person not involved in the audit is also r.or.privileged.

The Immunities

Under section 09.25.475, a person who vol ••^family 

discloses the violation of an environmental or heal : j

law is immune from penalties. The bill establishes a number of 

conditions that must be mot to immunise the violation. Immunity
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A N A L Y S I S  C O N T I N U A T I O N :

i s  not ava ilab le  fo r v io la t io n s  that resulted in  su b stan tia l 
personal in ju ry  onsite or su b stan tia l personal, property, or 
environmental in ju ry  o f f s i t e .  Fcr persons that do not q u a lify  
fo r immunity, the b i l l  authorizes m itigation c f  p e n a ltie s .

F i s c a l  C o n s e q u e n c e s

• Increased attorney time ir. negotiating , d ra ftin g , and 
reviewing perm its, co n tracts , and other documents tc ensure that 
adequate compliance inform ation is  being gathered and maintained 
to meet the s ta te 's  regulatory and proprietary r e s p o n s ib i l i t ie s .

• Increased attorney time in  negotiating , d ra ftin g , and 
reviewing c o n fid e n t ia lity  agreements and in  advising  state  
agencies on issu e s  re la t in g  to p riv ileged  information and p u b lic  
records. This i s  important because the state and i t s  employees 
w i l l  be lia b le  fo r damages c r  stip u la ted  p en a ltie s for any breach 
of the agreements.

- Increased attorneys' fees and costs to l i t ig a t e  and 
appeal issues re la t in g  to the a p p lic a b ility  of the p r iv ile g e  and 
immunities.

• The provision  that an owner or operator, employee, 
or independent contractor may "spontaneously" or " in  response tc  
a p a rt icu la r  event" in i t ia t e  an audit w i l l  l ik e ly  in v ite  abuse 
and create a safe harbor for v io la to rs . Increased in v e s t ig a t iv e  
e ffo rts  ar.d attorney time w i l l  be necessary to overcome 
assertions of p r iv ile g e  and immunity in  th is  con-?ext.

• Since the b i l l  does not provide ar. exception to the 
p r iv ile g e  for evidence that i s  otherwise impossible to obtain or 
that cannot be obtained without undue hardship, there may be 
cases, including c i v i l  ccst recovery actions, that the s ta te  w i l l  
be unable to l i t ig a t e  su ccessfu lly  without great expense, i f  a t 
a l l .

• The state  cu rren tly  uses c a rr ie r  audits for 
compliance with occupational health and safety laws to supply
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fa c ts  in  the TAPS T a r i f f  cases. Under the b i l l ,  the c a r r ie r  
aud its w i l l  become p r iv ile g e d , and the state w i l l  have to conduc 
i t s  own au d its , -which car. cost frcn  severa l hundred thousand to  
severa l a i l l io n  d o lla rs  per au d it. The'audits used in the 1995 
TAPS t a r i f f  case, fo r example, cost approximately 525.05 m illio n  
The b i l l  would allow A lyeska P ip e lin e  Company to hamper the 
s ta te 's  a b i l i t y  to depose Alyeska employees about the fa c ts  of a 
t a r i f f  case by making them part c f  an audit team. Both the 
p r iv ile g e  and immunity p rovis ions could re su lt in  the sta te  net 
bemc able to recover imprudent expenditures by Alyeska in  the 
t a r i f f  cases, and m the Jo in t P ip e line  O ffice  not able to 
e f fe c t iv e ly  regulate the p ip e lin e .

For example, i f  th is  b i l l  had been in  e ffect p r io r  to 
the s ta te 's  1995 TAPS T a r i f f  case i t  would have jecpardired the 
whole case. In  the '95 case the sta te  is  objecting to at le a s t  
330 a i l l io n  d o lla rs  worth c f  imprudent expenditures by the TAPS 
c a r r ie r s  (anc th is  cost i s  continuing tc  grow). The c ;e  is  
worth one-quarter of t h is  amount to  the state  in  lo s t taxes and 
ro y a lt ie s ; or 82 a i l l io n  d o lla rs  and r is in g .

Increased in v e s t ig a t iv e  costs to gather evidence 
re la t in g  tc contaminated s ite s  and apportionment of l i a b i l i t y  fo 
cleanup and resto ratio n  co sts . I f  i t  becomes d if f ic u l t  to 
accu rate ly  and f a i r l y  a llo ca te  l i a b i l i t y  due to the s ite  
assessments or audits being p riv ile g e d , then the state w i l l  
l i k e ly  end up paying a g reater share of the cleanup and 
resto ra tio n  co sts . ___

• Since the C rim inal D iv is io n  only has cnc 
environmental prosecutor on s t a f f  and the D iv is io n 's  caseload 
p r io r i t ie s  preclude reassignment of h is  duties to other 
prosecutors, i f  the environmental prosecutor i s  co n flic ted  out o 
a case due to h is  review of p riv ile g e d  inform ation, then i t  w i l l  
be necessary to re ta in  outside counsel to prosecute the case .

• The audit p r iv ile g e  and immunity may jeopardize 
federa l approval of various state-run  programs, such as the
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A laska Occupational Safety and Health program. The state  program 
must be at le a s t as stringent as the fed era l program. The sta te  
occupational -safety and hea lth  program/ fo r  -example, includes 
mandatory adm in istrative  p e n a ltie s , as required by federal law .
We‘would expect“increased attorney tim e to  answer legal questions 
regarding the impact of the b i l l  on the delegated programs. I t  
i s  a lso  possib le that the fed era l agencies may in it ia te  e ffo r ts  
to withdraw approval c f  the state  programs, necessitating  
attorney time fo r negotiations and possib ly  l i t ig a t io n .

* The creation of a sweeping state  evidentiary 
p r iv ile g e  that has no counterpart in  federal law w il l  require 
that attorneys consider whether a federal remedy is  a va ila b le  and 
preferab le to a sta te  remedy; and w i l l  re su lt in  confusion, 
arguments, and l i t ig a t io n  over hew to tre a t evidence that i s  
p riv ile g e d  under state  law but not federa l law.

Because the grants c f  p r iv ile g e  and immunity provided 
by the b i l l  are so broad i t  i s  not possib le  to determine the 
eventual increased cost to the sta te  in  terms of l i t ig a t io n , 
in ve stig a tio n , remediation, le s t  o i l  and gas revenues, and lo s t  
federa l funds in  respect tc noncorapiiance with worker sa fe ty  and 
health  requirements.

%M«•*%
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FAX
A l a s k a  S t a t e  L e g i s l a t u r e

D a te : .

To: / -& '? & / s - • C s?g c f./e .

F a x # : — >-p-<3 ̂  ^   P h o n e# :    ’t  y  " "'__________

F ro m : y(x~*)44<r -  _____________- 7* ~

P h o n e # : .. ____________

/£>s?z>ct.i v t t .  ex. ^ 5 5 / 6  x^c/ )cs si c/ S'S v̂ -css- vAi- /̂ -̂ essr) ^  .
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in fu ll , p lea se  in fo r m  us A S  AP.
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DEPARTMENT OF LAW

OFFICE OF i HE ATTORNEY GENERAL
March 28, 1996

T O N Y  K N O W L E S ,  G O V E R N O R

PLEASE REPLY TO

A
PHONE 
FAX

ICC

(t07)S09S \00
(<*07)276-3697

KEY RANK BUILDING 
100 CUSHMAN S T , SUITE 400 
FAIRBANKS. ALASKA 99701 -46 79 
PHONE 19071451 -20 M
FAX (907)451 7*46

P O  BOX 110300 OIUONOCOURTHOUS 
JUNEAU. ALASKA 996 U030C  
PHONE (907)465.1600 
FAX (907)465-6735

The Honorable Senator Rick Halford 
Co-Chairman, Senate Finance Committee 
Slate Capitol. Room 508 
Juneau. AK 99811-1182

Dear Senator Halford:

Included below is language lo replace the "conceptual amendment'' for CSSB 
199(1 IN i that was adopted in the Senate Finance Committee yesterday. While the 
Department of Law appreciates the committee's intent to completely exclude tariff eases 
from the bill. I want to make it very clear that these amendments in no way guarantee that 
there will not be litigation concerning this. Moreover, by limiting the exclusion to pipeline 
proceedings there may be an equal protection issue concerning other types of proceedings.

PROPOSED LANGUAGE TO REPLACE CONCEPTUAL AMENDMENT TO 
SB 199:

PAGE I 
Line 8
Alter the words "AS 09.25 455 - 09.2S.475" insert: an d subsection (tU of this 
section

Page 2 
Line 28
Add a new subsection to say:
UUAruuidiLrcpyriJs maLpriulcgidjmd is.admmiblcjisx*idcnccjir_iubjcciJiL 
dbcosrry in
 iU-iifUrTnicntl imsrtnimcrsf---------

iD jru  prt>cccdiDiLKlflltaiLBLpipcliucxaIrMSLiiIlixJjirr3*JB:_cliaii:w. 

PAGE 7 
Line 17
Add a new subsection to say
LU a pinfln is ntd.inmiunr.under Ihis scciiun tf ihc ditfloaiircJi in 
--------il TaftHtdffa! prtrmdiatb « l -------------- ---■ reTLbf/fC,



The I lonorablc Senator Rick I iulfortl March 28, 1996
Co-Chair, Senale Finance Committee I’agc 2

(2) »nv proceeding ryliHingJQDinclintr rnka» (nriffa.lHrcSiOrcliHntts.

I hank you for your cfTorts in this matter.

Sincerely,

MRUCHM. HOTI-LHO 
ATTORNEY GHNHKAL

»>•:
niiwibetW. Kcrttula V S —

By:

Assistant Attorney (iencral

U K  rar

cc lio n  Senator I o rrn  l.cnun
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CS FOR SKNATK HIM. NO. 199(

IN THF. LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE • SECOND SESSION

HY THE SKNATK RESOURCES COMMITTEE

O fT r r r d : .V I IN<>
Referred: Hnamr

Spontofi*): ST.N MORS LKMAN. I’carcc
A HILL

FOR AN ACT KNTITLHI)

"An Act relating to environmental audits and health and safety audits to 

determine compliance with certain laws, permits, and regulations."

ISK IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

• Section I. AS 09.25 is amended by adding new sections tc read 

ARTICLE 5. PRIVILEGES AND IMMUNITIES 

RELATED TO DISCLOSURE OF CERTAIN SELF AUDITS.

See. 09.25.450. AUDIT REPORT PRIVILEGE, (u) Except as provided in 

AS 09.25.455 • 09.25.475. an audit report is privileged and is not admissible as 

evidence or subject to discovci) in

( h a  civil action, whether legal or equitable;

(2) a criminal proceeding; or

(3) an administrative proceeding, except for workers’ compensation

proceedings.

(hi A person, when called or subpoenaed as a witness, may not be compelled

SIWIWH •I*
M - t  7 n , r  ID S L F f tV  7XXT  |UA«.*X*7»>/

OXSH 19-XKES)
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to testify or produce a document related to an environmental or health and safety audit

AS 09.25.490(a)(1) that was made as part of the preparation of an environmental or 

health and safety audit report and that is addressed in a privileged part of an audit 

report; and

(2) for purposes of this subsection only, the person is a

(A) person who conducted all or a portion of the audit hut did 

not personally observe or participate in the relevant instances or events being 

reviewed for compliance;

(c) A person who conducts or participates in the preparation of an 

environmental or health and safety audit and who has actually observed or participated 

in instances or events being reviewed lor compliance may testify about those instances 

or events but may not Ik* compelled to testify about or produce documents related to 

the preparation of or a privileged part of an environmental or health and safety audit 

or an item listed in AS 09.25.490(a)(1).

(d) A regulatory agency and an employee of a regulatory agency may not 

request, review, or otherwise use an audit report during an agency inspection of a 

regulated facility or operation or an activity of r. regulated facility or operation.

(c) To facilitate identification, each document in an audit report shall Ik* 

labeled “COMPLIANCE REPORT: PRIVILEGED DOCUMENT.* or labeled with 

words of similar import.

(0 A party asserting tbc privilege described in this section has the burden of 

establishing the applicability of the privilege

does not apply to the extent the privilege is expressly waived in writing by tbc owner 

cr operator who prepared the audit rc*x>rt or caused the report to be prepared

ib) Disclosure of an audit report or information generated by an environmental

if

(h  the testimony or document discloses an item listed in

(B) person to whom the audit results arc disclosed under

AS 09.25.455(h); or

(C) custodian of the audit results.

('SSH IMtRHS) *2*
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or health and safely audit docs not waive the privilege established by AS 09.25.450 

if the disclosure is made

( 1 ) to address or correct a matter raised by the environmental or health 

and safely audit and is made only to

(A) a person employed by the owner or operator, including 

temporary and contract employees:

(B) a legal representative of the owner or operator.

(C) an officer or diiector of the regulated facility or operation 

or a partner of the owner or operator, or

(D) an independent contractor retained by the owner or

operator.

(2) under the terms of a confidentiality agreement between the person 

for whom the audit report was prepared or the owner or operator of the audited facility 

or operation and a

(A) partner or potential partner of the owner or operator of the 

facility or operation;

(B) transferee or potential transferee of the facility or operation;

(C) lender or potential lender for the facility or operation;

(D) government official or a slate or federal agency; or

(E) person or entity engaged in the business of insuring, 

underwriting, or indemnifying the facility or operation; or

(3) under a claim of confidentiality to a government official or agency 

by the person for whom the audit report was prepared or by the owner or operator.

(cl A party to a confidentiality agreement described in <hX2> of this section 

who violates that agreement is liable for damages caused by the disclosure and for 

other penalties stipulated in the confidentiality agreement.

(di Information that is disclosed under (b)(3) of this section is confidential and 

is not subject to disclosure under AS 09.25.110 • 09.25.125.

(e) Disclosure of .» portion of an audit report after waiver of the pmilcgc 

under (a) of this section, alter disclosure under (b) of this section, or through any other 

means may not be construed to waive the privilege established under AS 09.25 450 for

SH0I99H •3*
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any other part of the audit report.

See. 09.25.465. NONPRIVILEGED MATERIALS, (a) The privilege under 

AS 09.25.450 does not apply to that part of art audit report that contains

(1) a document, communication, datum, report, or other information 

required by a regulatory agency to be collected, developed, maintained, or reported 

under an environmental or health and safety law, under a permit issued under an 

environmental or health and safety law. as a requirement for obtaining, maintaining, 

or renewing a license, or as a requirement under a contract with the state;

(2) information that a regulatory agency obtains by observation, 

sampling, or monitoring; or

(3) information that a regulatory agency obtains from a source that was 

not involved in the compilation or preparation of the environmental or health and 

safety audit report.

(b) This section does not limit the right of a person to agree to conduct and 

disclose an audit report.

See. 09.25.475. VOLUNTARY DISCLOSURE; IMMUNITY, (a) Except as 

provided by this section, a person who makes a voluntary disclosure of a violation of 

an environmental or health and safely law is immune from an administrative, civil, or 

criminal penalty for the violation disclosed, for a violation based on the facts disclosed, 

and for a violation discovered because of the disclosure that was unknown to the 

person making the disclosure.

(b) A disclosure is voluntary for the purposes of this section only if

(1) the disclosuic was made promptly after knowledge of the 

information disclosed is obtained by the person;

(2) ihc disclosure was made in wnt.ng by certified mail to an agency 

that has regulatory authority with regard to the violation disclosed;

(3) an investigation of the violation was not initialed or the violation 

was not independently detected by an agency with enforcement jurisdiction Ivfo.'c n*c 

disclosure was made using certified mail, under this paragraph, the agency has the 

burden of proving that an investigation of the violation was initiated or the violation 

was detected before receipt of the certified mail;

l" S S li IW tK K S )
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(4) the disclosure arises out of a voluntary environmental or health and

safety audit;

(5) the person who makes the disclosure initiates, within a reasonable 

time, an appropriate effort lo achieve compliance, pursues that effort with due 

diligence, and corrects or implements a series of measures designed to remedy the 

noncompliance within a reasonable time;

(6) the person making the disclosure cooperates with the appropriate 

agency in connection with an investigation of the issues identified in the disclosure and 

agrees under terms of a confidentiality agreement to disclose to the agency, on request 

of the agency, the pari of the audit report that describes the implementation plan or 

tracking system developed to correct past noncompliancc. ii prove current compliance, 

or prevent future noncompliancc; and

(7) the violation did not result in subst'** rial injury to one or more 

persons al the site or substantial off-sitc harm to persons, property, or the environment.

(c) A disclosure is not voluntary for purposes of this section if it is a report 

lo a regulatory agency required <o!cIy by a specific condition of an enforcement order 

or decree.

(d) The immunity established by (a) of this section docs not apply and an 

administrative, civil, or criminal penalty may Ik* imposed under applicable law if the

( 1) person who made the disclosure knowingly committed the disclosed

vio’ation;

(2) person who made the disclosure recklessly committed or was 

responsible for the commission of the disclosed violation and the violation resulted in 

substantial injury to one or more |>crsons at the site or substantial off-sitc harm to 

persons, property, or the environment;

(3) offense was committed intentionally or knowingly by a member of 

the persons management or an agent of the person and the person's policies or lack 

of prevention systems contributed materially to the occurrence of the violation; or

(4) offense was committed recklessly by a member of the person's 

management »>r an agent of the person, the person's policies or lock of prevention 

systems contributed materially to the occurrence of the violation, and the violation

-5-
ry* :>»? tTi w : i r.c-« t p r i m p  rr.x r t iM C tu m o i
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resulted in substantial injury to one or more persons nt the site or substantial off-sitc 

harm to persons, property, or * tc environment.

(c) A penalty that is imposed on a person for violation of an environmental or 

health and safety law when the person has made a voluntary disclosure under (a) of 

this section but is not granted immunity because of (d) of this section may. to the 

extent appropriate and not prohibited by law, bo mitigated by

(1) the voluntariness of the disclosure;

(2) efforts by the disclosing party to conduct environmental or health 

and safety audits;

(3) remediation;

(4) cooperation with government officials investigating the disclosed

violation; and

(5) other relevant considerations.

If) In order to receive immunity under this section, a facility conducting an 

environmental or health and safely audit must give notice by certified mail to an 

appropriate regulatory agency of the fact th.it it is planning to commence the audit. 

The notice must specify the facility or portion of the facility lo be audited, the date the 

audit will begin and end. and the general scope of the audit. Immunity under this 

section is available only for information and documents first produced or obtained 

during the time period specified in the notice. Ihc notice may provide notification of 

more than one scheduled environmental or health and safety audit at a time. Once 

initiated, an audit shall be completed within the time period specified in the notice 

unless an extension is approved by the governmental entity with regulatory authority 

over tbc rcgulutcd facility or operation based on reasonable grounds.

(g) A regulatory agency may not initiate an inspection, monitoring, or other 

investigative activity based solely on the receipt of a notice under (0 of this section. 

The agency has the burden of prosing that an inspection, monitoring, or other 

investigative activity initiated after receipt of a notice under (0 of this section was not 

initiated based solely on the receipt of the notice.

(hi Ihc immunity under tins section docs not apply if a court or administrative 

law judge finds that the person claiming the immunity has. on or after the effective

C SS  It t r X K K S )
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1 date of ihis Act.

2 ( !)  repealed an unreasonable number of times or continuously

3 committed violations that are the same as, or similar to, the violation for which

4 immunity is sought under this section; and

5 (2) not attempted to bring the facility or operation into compliance, so

6 as to constitute a pattern of disregard of environmental or health and safety laws; in

7 order to be considered a pattern, the person must have committed a series of violations

8 that were due to separate and distinct events within a three-year period at the same

9 facility or operation.

10 (j) A violation that has been voluntarily disclosed and to which immunity

1 1 applies must be identified in a compliance history report as being voluntarily disclosed.

12 See. 09.25.485. RELATIONSHIP TO OTHER RECOGNIZED PRIVILEGES.

13 AS 09.25 450 - 09.25.490 do not limit, waive, or abrogate the scope or nature of a

14 statutory or common law privilege, including the work product doctrine, the attomcy-

15 client privilege, and any other privilege recognized by a court with appropriate

16 audiorily in this state.

A  17 See. 09.25.490. DEFINITIONS, (a) In AS 09.25.450 - 09.25.490.

18 (I) "audit report" means a report lhal includes each document and

19 communication, other than those set out in AS 09.25.465. produced from an

20 environmental or health and safety audit; general components that may be contained

21 in a completed audit report include

22 (A) a report, prepared by an auditor, monitor, or similar person.

23 that may include a description of the scope of the uudit. the information gained

24 in the audit, findings, conclusions, recommendations, exhibits, and appendices;

25 the types of exhibits and appendices that may be contained in an audit report

26 include supporting information that is collected or developed for the primary

27 purpose of and in the course of an environmental or health and safety audit.

28 including

29 (i) interviews with cunent or former employees;

30 (ii) field notes and records of observations;

31 (iii) findings, opinions, suggestions, conclusions,

SltO 199 It -7- CSSB 199(RKS)
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guidance. notes, drafts, nnd memoranda;

(iv) legal analyses;

(v) drawings;

(vi) photographs;

(vii) laboratory analyses and other analytical data;

(viii) computer generated or electronically recorded

information;

(ix) maps, charts, graphs, and surveys; and

(x) other communications associated with an 

environmental or health and safely audit;

(B) memoranda and documents analyzing all or a portion of the 

materials described in (A) of this paragraph or discussing implementation 

issues; and

(C) an implementation plan or tracking system to correct past 

noncompliancc, improve current compliance, or prevent future noncompliancc;

(2) "environmental or health and safety audit" means a voluntary 

evaluation, review, or assessment of compliance with environmental or health and 

safety raws or a permit issued under those laws conducted randomly, regularly, 

spontaneously, or in response to a particular event by an owner or operator, an 

employee of the owner or operator, or an independent contractor of

(A) a regulated facility or operation; or

(B) an activity at a regulated facility or operation;

(3) "environmental or health and safety law" means

(A ) a federal or state environm ental or occupational health und

safety law; or

til) a rule, regulation, or municipal ordinance adopted in 

conjunction with or to implement a law desenbed by (A) of this paragraph;

(4) "intentionally" has the meaning given in AS 11.81 900;

(5) "knowingly" has the meaning given in AS 11.81.900;

(6) “owner or operator" means u per win who owns or operates a 

regulated facility or operation.

CSS It IW tK K S )
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(7) "penalty" means an administrative, civil, or criminal sanction 

imposed by the stale to punish a person for a violation of a statute or rule; the term 

docs not include a technical or remedial provision ordered by a regulatory authority;

(8) "recklessly" has the meaning given in AS 11.81.9(H);

(9) "regulated facility or operation” means a facility or operation that 

is regulated under an environmental or health and safety law.

(b) To fully implement the privilege established under AS 09.25.450 -

09.25.490. the term "environmental or health and safely law" shall be construed 

broadly.

• See. 2. AS 12.45 is amended by adding a new section to read:

See. 12.45.052. PRIVILEGE RELATING TO CERTAIN SELF-AUDITS. An 

audit report based on an environmental or health and safely audit is privileged under 

AS 09.25.450 - 09.25.490.

• See. 3. APPLICABILITY. The privilege created by AS 09.25.450 - 09.25.490, added 

by see. 1 of this Act. applies to environmental or health and safety audiLs that are conducted 

on or after the effective date of this Act.
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M E M O R A N D U M

TO: L A R R Y  STEVEJN 

M IK E  PAULE>>

|S @  SEN. H A LFO RD 'S  O F F IC E

FRO M : @  SEN. LEM AN 'S  O F F IC E

D A T E : 29 M A RCH  1996

R E : CS FO R  SB 199 (F IN )

1‘v c  r e v i e w e d  t h e  n e w  C S  f o r  S B  199 and I b e l i e v e  T e r r i  L a u t c r b a c h  
m a k e s  a l e g i t i m a t e  po int  in a r g u i n g  that t h e  p r i v i l e g e  e x c e p t i o n  f o r  p i p e l i n e  
p r o c e e d i n g s  is a p p l i e d  inconsist ent ly.

» b e l i e v e  t h e  b e s t  w a y  to  r e s o l v e  this incons i s t ency  and y e t  still 
a c c o m p l i s h  t h e  p u r p o s e  o f  t h e  c o n c e p t u a l  a m e n d m e n t  w o u l d  b e  to  a dd  t h e  
p i p e l i n e  e x c e p t i o n  c l a u s e  to a d i f f e r e nt  s e c t i on ,  n am e l y  S e c t i o n  09 .2 5 . 465  
( s e e  p a g e  4 ,  " N O N P R 1 V 1 L H G E D  M A T E R I A L S " ! -

H e r e  arc  t h e  s p e c i f i c  c h a n g e s  that w c  w o u l d  r e c o m m e n d ;  p a g e  &  line 
r e f e r e n c e s  r e f e r  t o  w o r k  draf t  9 - L S 1 3 1 2 K :

1 ) P a g e  1, l ine 8: d e l e t e  "and ( g )  o f  this s e c t i on"

2 )  P a g e  2,  l ines 20 * 22:  a dd  c lar i fying  l a n g u a g e  s u c h  that 
s u b s e c t i o n  ( d )  r e a d s  "A  r e g u l a t o r y  a g e n c y  and  an e m p l o y e e  o f  
a r e g u l a t o r y  a g e n c y  m a y  not r e q u e s t ,  r e v i e w ,  o r  o t h e r w i s e  u s e  
an audit  m p o r t  lhal h  p r i v i l e g e d  un d e r  ( a l . t f L lhiS -KCl iQl l  
d u r i n g  an a g e n c y  i n s p e c t i on  o f  a r e g u l a t e d  facility o r  
o p e r a t i o n  o r  an act ivi ty o f  a r e g u l a t e d  facility o r  o p e r a t i on ."

3 )  P a g e  2. l ines 28 -29 :  d e l e t e  s u b s e c t i o n  ( g ) .

4 )  P a g e  4,  line 16: a dd  a n e w  s u b s e c t i o n  b e f o r e  ( b )  w h i c h  s tal e s :
llA n ju idu  rtpi>n. a  nu i  p r i v i l e g e d  and  i *  a d mi s s i b l e  as  c y u k n c c  
mid s u b j e a  m  d b c a v c r y  m  a p r u c c c U m g  r e la t ing  m  p i p e l i n e  
r a l e * ,  m i l l s ,  f a r e s *  ur c h a r g e s / '
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'~ŝ >,/i372>e. <2c/csfs-̂
y^6c T^yya/ /s  tfcef/aZ+^/r .

“7 T̂/9Ad.
<2  & > / ?



L E G A L  S E R V IC E S
DIVISION OF LEGAL AND RESEA RCH  SERV ICES

LEGISLATIVE AFFAIRS AGENCY “
(907) 405-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2023 130 Seward Slreol. Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  March 29.1996

SUBJECT: CSSB 199(FIN) (K version)

TO: Senator Steve Frank. Co-Chair
Senator Rick Halford. Co-Chair
Senate Finance Committee (j

FROM: Terri Lautcrbach "̂ ~\\ 1 1
Legislative Counsel \ V .

Enc'oscd is the CS you requested for SB 199 with the addition >ou faxed over.

Is it the committee's intent to provide an exception for pipeline proceedings only with respect 
to admissibility of evidence and for discovery purposes but to still disallow the compelling 
of testimony about the audit report in a pipeline proceeding and lo disallow the use of these 
reports during agency inspections even if the inspection relates to a pipeline proceeding?

This question arises because the faxed language amends only subsection (a) of AS 09.25.450 
but leaves subsections (b) and (d) unamended. Is this intentional or an oversight?

TML'glc 
96-201 glc

Enclosure
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C S  F O R  S E N A T E  B I L L  N O . 1 9 9 ( F IN )

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE • SECOND SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

j

Sponiorfi): SENATORS LEMAN. 1’earte

A BILL 

FOR AN ACT ENTITLED 

"An Act relating tn environmental audits and health and safety audits to 

determine compliance with certain laws, permits, and regulations.”

ARTICLE 5. PRIVILEGES AND IMMUNITIES 

R EL ATI D TO DISCLOSURE OF CERTAIN SELF-AUDITS.

Sec. 09.25 450. AUDIT REPORT PRIVILEGE, (at Except as provided in 

AS 09 25.455 - 09 25.475 ) of this section! an audit report is privileged and is

(2) j  criminal proceeding; or

(31 an administrative proceeding, except for workers' compensation

proceedings.

(b) A person, when called or subpoenaed x\ a witness, may not be compelled

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

• Section 1. AS 09 15 is amended by adding new- sections to read:

not admissible as evidence or subject to discos cry in

(I)  a civil action, whether legal or equitable;

C S S II l9 9 < F lN t



to testify or produce a document related to an environmental or health and sarctyjiudit 

if

(1) the testimony or document discloses an item listed in 

AS 09.25.490(a)(1) that was made as part of the preparation of an environmental or 

health and safety audit report and that is addressed in a privileged part of an audit 

report; and

(2) for purposes of this subsection only, the person is a

(A) person who conducted all or a portion of the audit but did 

not personally observe or participate in the relevant instances or events being 

reviewed for compliance:

(B) person to whom the audit results arc disclosed under 

AS 09.25.455(b); or

(C) custodian of the audit results.

(c) A person who conducts or participates in the preparation of an 

environmental or health and safety audit and who has actually observed or participated 

in instances or events being reviewed for compliance may testify about those instances 

or events but may not be compelled to testify about or produce documents related to 

the preparation of or a privileged part of an environmental or health and safety audit 

or an item listed in AS 09.25.490(a)(1).

(d) A regulatory agency and an emplovcc of a regulators’ agenev may not
\Y^

request, review, or otherwise use an audit report during an agency inspection of a 

regulated facility or operation or an activity of a regulated facility or operation.

(c) To facilitate identification, each document in an audit rcpon shall be 

labeled "COMPLIANCE REPORT: PRIVILEGED DOCUMENT." or labeled with 

words of similar import.

(f) A pany asserting the privilege described in this section has the burden of 

establishing the applicability of the privilege. or.
(g) An audit report is not privileged and is admissible .is evidence and subject 

yK to discovery in a proceeding relating to pipeline rates, tariffs, fares, or charges. ^
See. 09 25 455. EXCEPTION: WAIVER, (a) The privilege in AS 09.25.450 

docs not apply to the extent the privilege is expressly waived in writing by ihc owner

CSSB 199<KIN) .2.
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or operator who prepared the audit report or caused the report to be prcparcd._

(b) Disclosure of an audit report or information generated by an environmental 

or health and safety audit docs not waive the privilege established by AS 09.25.450 

if the disclosure is made

(1) to address or corned a matter raised by the environmental or health 

and safety audit and is made only to

(A) a person employed by the owner or operator, including 

temporary and contract employees;

(B) a legal representative of the owner or operator;

(C) an officer or director of the regulated facility or operation 

or a partner of the owner or operator; or

(D) an independent contractor retained by the owner or

operator;

(2) under the terms of a confidentiality agreement between the person 

for whom the audit report was prepared or the owner or operator of the audited facility

or operation and a

(A) partner or potential partner of the owner or operator of the 

facility or operation;

(B) transferee or potential transferee of ihc facility or operation:

(C) lender or potential lender for the facility or operation:

(D) government official or a state or federal agency; or

(E) person or entity engaged in the business of insuring, 

underwriting, or indemnifying the facility or operation; or

(?) under a claim of confidentiality to a government official or agency 

by the person for whom the audit report was prepared or by the owner or operator.

(c) A paity to a confidentiality agreement described in (b)(2) of this section

who violates that agreement is liable for damages caused by the disclosure and for 

other penalties stipulated in the confidentiality agreement.

(d) Information that is disclosed under (b)(3) of ihis section is confidential and 

is not subject to disclosure under AS 09.25 1 10 • 09.25.125.

(c) Disclosure of a portion of an audit report after waiver of the privilege

•3- CSSB I99(FIN)
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1 under (a) of this section, after disclosure under (b) of this section, or through any other

2 means may not be construed to waive the privilege established under AS 09.25.450 for

3 any other part of the audit report.

4 See. 09.25.465. NONPRIVILEGED MATERIALS, (a) The privilege under
Ii

5 AS 09.25.450 docs not apply to that part of an audit report that contains

6 (1) a document, communication, datum, report, or other information

7  ̂ required by a regulatory agency to be collected, developed, maintained, or reported

8 under an environmental or health and safety law, under a permit issued under an

9 environmental or health and safety law, as a requirement for obtaining, maintaining.
;i

10 or renewing a license, or as a requirement under a contract with the state:

11 (2) information that a regulatory agency obtains by observation.

12 sampling, or monitoring: or

13 (3) information that a regulatory agency obtains from a source that was

14 not involved in the compilation or preparation of the environmental or health and

^ 1 5  , , y  s a fc tv  a u d it  re p o rt .
, .

16 (b) This section docs not limit the right of a person to agree to conduct and
tj

17 disclose an audit report.

18 See. 09.25.475. VOLUNTARY DISCLOSURE: IMMUNITY, (a) Except as
|

19 provided by this section, a person who makes a voluntary disclosure of a violation of

20 an environmental or health and safety law is immune from an administrative, civil, or

21 criminal penalty for the violation disclosed, for a violation based on the facts disclosed.

22 and for a violation discovered because of the disclosure that was unknown to the

23 person making the disclosure.

24 (b) A disclosure is voluntary for the purposes of this section only if

25 (I)  the disclosure was maJe promptl> after knowledge of the

26 information disclosed is obtained by the person:

27 (2) the disclosure was made in writing b> certified mail to an agency

28 that has regulatory authority with regard to the violation disclosed:

29 (3) an investigation of the violation was not initiated or the violation

30 was not independently detected by an agency with enforcement jurisdiction beforr the

31 disclosure was made using certified mail: under this paragraph, the agency has the

CSSB 199(FIN) -l.
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burden of proving that an invesligation of the violation was initiated or the violation 

was detected before receipt of the certified mail;

(4) the disclosure arises out of a voluntary environmental or health and

safety audit;

(5) the person who makes the disclosure initiates, within a reasonable 

time, an appropriate effort to achieve compliance, pursues that effort with due 

diligence, and corrects or implements a series of measures designed to remedy t’ ;
i

noncompliancc within a reasonable time;

(6) the person making the disclosure cooperates with the appropriate 

agency in connection with an investigation of the issues identified in the disclosure and 

agrees under terms of a confidentiality agreement to disclose to the agency, on request 

of the agency, the part of the audit report that describes the implementation plan or 

tracking system developed to correct past noncompliancc, improve current compliance, 

or prevent future noncompliancc; and

(7) the violation did not result in substantial injury to one or more 

persons at the site or substantial off-sitc harm to persons, property, or the environment.
I

(c) A disclosure is not voluntary for purposes of this section if it is a report 

to a regulatory agency required solely by a specific condition of an enforcement order 

or decree.

(d) The immunity established by (a) of tins section docs not apply and an 

administrative, civil, or criminal penalty may be imposed under applicable law if the

(1) person who made the disclosure knowingly committed the disclosed
i

violation:

(2) person who made the disclosure recklessly committed or was 

responsible for the commission of the disclosed violation and the violation resulted in 

substantial injury to one or more persons at the site or substantial off-site harm to 

persons, property, or the environment;

(3) offense was committed intentionally or knowingly by a member of 

the person's management or an agent of the person and the person's policies or lack 

of prevention systems contributed materially to the occurrence of the violation; or

(4) offense was commuted recklessly by a member of the person's

-5- c s s n  I99iFIN*
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management or an agent of the person, the person's policies or lack of prevention 

systems contributed materially to the occurrence of the viola’ion, and the violation 

resulted in substantial injury to one or more persons at the site or substantial off-sitc 

harm to persons, property, or the environment.

(e) A penalty that is imposed on a person for violation of an environmental or 

health and safety law when the person has made a voluntary disclosure under (a) of 

this section but is not granted immunity because of (d) of this section may, to the 

extent appropriate and not prohibited by law, be mitigated by

(1) the voluntariness of the disclosure;
i

(2) efforts by the disclosing pany to conduct environmental or health
1

and safety audits;

(3) remediation;

(4) cooperation with government officials investigating the disclosed

violation: and

(5) other relevant considerations. i 
(0 In order to receive immunity under this section, a facility conducting an

i
environmental or health and safety audit must give notice by certified mail to an

i
appropriate regulatory’ agency of the fact that it is planning to commence the audit. 

The notice must specify the facility or portion of the facility to be audited, the date the 

audit will begin and end. and the general scope of the audit. Immunity under this 

section is available only for information and documents first produced or obtained 

during the time period specified in the notice. The notice may provide notification of 

more than one scheduled environmental or health and safety audit at a time. Once 

initiated, an audit shall be completed within the time period specified in the notice 

unless an extension is approved by the governmental entity with regulatory authority 

over the regulated facility or operation based on reasonable grounds.

(g) A regulatory agency may not initiate an inspection, monitoring, or other 

investigative activity based solely on the receipt of a notice under (f) of this section. 

The agency has the burden of proving that an inspection, monitoring, or other 

investigative activity initiated after receipt of a notice under (0 of this section was not 

initiated based solely on the receipt of the notice.

CSSB I99<FIN)
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(h) The immunity under this section docs not apply if a court or administrative 

law judge finds that the person claiming the immunity has, on or after the effective 

date of this Act,

(1) repeated an unreasonable number of times or continuously 

committed violations that arc the same as, or similar to, the violation tor which
t

immunity is sought under this section; and

(2) not attempted to bring the facility or operation into compliance, so
i

as to constitute a pattern of disregard of environmental or health and safety laws; in
I

order to be considered a pattern, the person must have committed a series of violations 

that were due to separate and distinct events within a three-year period at the same 

facility or operation.

(i) A violation that has been voluntarily disclosed and to which immunity 

applies must be identified in a compliance history report as being voluntarily disclosed.

(j) A person is not immune under this section if the disclosure is in a ' J 
proceeding relating to pipeline rates, tariffs, fares, or charges.

See. 09.25.485. RELATIONSHIP TO OTHER RECOGNIZED PRIVILEGES.
I

AS 09.25.450 - 09.25.490 do not limit, waive, ot abrogate the scope or nature of a
i

statutory or common law privilege, including the work product doctrine, the attomcy- 

clicnt privilege, and any other privilege recognized by a court with appropriate 

authority in this state.

See. 09.25.490. DEFINITIONS, (a) In AS 09.25.450 - 09.25.490,

(1) "audit report" means a report that includes each document and 

communication, other than those set out in AS 09.25.465, produced from an 

environmental or health and safety audit; general components that may be contained
I

in a completed audit report include

(A) a report, prepared by an auditor, monitor, or similar person, 

that may include a description of the scope of the audit, the information gained 

in the audit, findings, conclusions, recommendations, exhibits, and appendices; 

the types of exhibits and appendices that may be contained in an audit report 

include supporting information that is collected or developed for the primary’ 

purpose of and in the course of an environmental or health and safety audit.

.7- CSSB t99<FIN>
■Vev 'J n d r t i i r ^ d  icamr rcxr o m c k c t z s j



1

2

3

4 >

5

6 

7

8

9

10

11

12

13

14

15

16

17

18 

19! 

20 ! 

21 

22

23

24

25

26

27

28

29

30

31

including

(i) interviews with current or former employees; l'
(ii) field notes and records of observations;

(iii) findings, opinions, suggestions, conclusions, 

guidance, notes, drafts, and memoranda;
I

(iv) legal analyses;

(v) drawings;
j

(vi) photographs;

(vii) laboratory analyses and other analytical data;

(viii) computer generated or electronically recorded

information;

(ix) maps, chans, graphs, and surveys; and

(x) other communications associated with an 

environmental or health and safety audit:

(B) memoranda and documents analyzing all or a ponion of the 

materials described in (A) of this paragraph or discussing implementation 

issues; and

(C) an implementation plan or tracking system to correct past 

noncompliancc, improve current compliance, or prevent future noncompliancc;

(2) "environmental or health and safety audit" means a voluntary 

evaluation, review, or assessment of compliance with environmental or health and 

safety laws or a pci.r:: issued under those laws conducted randomly, regularly, 

spontaneously, or in response to a particular event by an owner or operator, an 

employee of the owner or operator, or an independent contractor of
4>

(A) a regulated facility or operation; or

(B) an activity at a regulated facility or operation;

(3) “environmental or health and safety law" means

(A) a federal or state environmental or occupational health and

safety law; or

(B) a rule, regulation, or municipal ordinance adopted in 

conjunction with or to implement a law described by (A) ol this paragraph;

C S S B  199<F IN ) • 8.
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(4) "intentionally" has the meaning given in AS 11.81.900;

(5) "knowingly’' has the meaning given in AS 11.81.900;

(6) "owner or operator" means a person who owns or operates a 

regulated facility or operation;

(7) "penalty" means an administrative, civil, or criminal sanction 

imposed by the state to punish a person for a violation of a statute or rule; the term 

doe: not include a technical or remedial provision ordered by a regulatory authority;

(8) "recklessly" has the meaning given in AS 11.81.900;

(9) "regulated faciiity or operation” means a facility or operation that 

is regulated under an environmental or health and safety law.

(b) To fully implement the privilege established under AS 09.25.450 -

09.25.490, the term "environmental or health and safety law" shall be construed 

broadly.

* Sec. 2. AS 12.45 is amended by adding a new section to read:

Sec. 12.45.052. PRIVILEGE RELATING TO CERTAIN SELF-AUDITS. An 

audit report based on an environmental or health and safety audit is privileged under 

AS 09.25.450 - 09.25.490.

• See. 3. APPLICABILITY. The privilege created by AS 09.25.450 - 09.25.490. added 

by see. 1 of this Act. applies to environmental or health and safety audits that are conducted 

on or after the effective date of this Act.

-9- CSSB 199(FIN)
Te»r ' Y d f r l  ‘r.ed ICELTTES TEXT MXCXETEE}



MAR 13  1996
S E N A T O R  L O R E N  L E M A N  Northwest Anchorage

716 W 4th Ave, Suite 520. Anchorage, AK 99501 (907)168-8189 Sejiion: State Capitol, Juneau. AK 99801 (907)465-2095

M E M O R A N D U M

T O :  S e n a t o r  R i c k  H a l f o r d ,  C h a i r m a n
S e n a t e  F i n a n c e  C o m m i t t e e

F R O M :  S e n a t o r  L o r e n  L e m a n ,  S p o n s o r

D A T E :  M a r c h  12 ,  1 996

R E :  S c h e d u l i n g  S B  199  — E n v i r o n m e n t a l  S e l f - A u d i t  Bill

P l e a s e  s c h e d u l e  at y o u r  e a r l i e s t  c o n v e n i e n c e ,  S B  199,  E n v i r o n m en t a l ,  
H e a l t h  and  S a f e t y  S e l f - A u d i t  bill ,  f o r  a h e a r i n g  in t h e  S e n a t e  F i n a n c e  
C o m m i t t e e .

T h i s  r e f o r m  bill e s t a b l i s h e s  i imi t ed  p r i v i l e g e  and immuni ty  p r o t e c t i o n s  as  
i n c e n t i v e s  f o r  c o m p a n i e s  t o  p e r f o r m  s e l f - a u d i t s  f o r  d e t e r m i n i n g  
c o m p l i a n c e  wi t h  e n v i r on m en t a l  and  h e a l t h  and s a f e t y  laws.

A t t a c h e d  is s o m e  b a c k g r o u n d  inf o rmat i on on  S B  199. It w a s  r e p o r t e d  ou t  
o f  S e n a t e  R e s o u r c e s  C o m m i t t e e  o n  M a r c h  1 1 w i t h  4 " d c  p a s s"  
r e c o m m e n d a t i o n s .



N E W S

from Sen. Loren L?man

LEMAN INTRODUCES BILL TO PROMOTE 
COMPLIANCE WITH ENVIRONMENTAL LAWS

Juneau — As the Nineteenth Alaska State Legislature convened for its second session 
;oday, Sen. Loren Leman (R-Anchoragc> announced that he has introduced legislation to create 
new incentives for businesses to compiy with complex environmental regulations.

"Wc have strong laws to protect the environment, as well as workers' health and 
scicty, but it's critical that we form a panncrshiD between government and business to increase 
compliance with these rules." stated Leman, wno serves as Chairman of the Senate Resources 
Gimmittce and Vice Chairman of the Health. Education, and Social Services Committee. "Our 
goal is to encourage businesses to perform their own internal audits, in an effort to identify 
areas of noncompliancc and take corrccavc measures, without fear of government reprisals."

Sen. Leman's bill, the Environmental. Health, and Safety Self-Audit Legislation (SB 
199), creates incentives for companies to voluntarily report instances of non-compliance to 
government regulators and take corrective action, through the granting of limited immunity 
from administrative, civil, and criminal penalties for violauons that arc self-disclosed. The 
legislation also protects businesses from having self-audit informauon used against them in 
court, unless a given business has used the bill's self-audit privilege fraudulently or is not 
acting in good faith.

This bill includes safeguards to ensure that bad actors' arc not cut any breaks, but it 
wiil create an atmosphere that protects businesses that arc making a sincere attempt to comply 
with laws and regulations that arc extremely complex." Leman noted. "A company that 
discovers an area of regulatory noncompliancc shouid be able ti report the violation promptly, 
take conecuvc action, and work with state regulators to ensure the problem never occurs again. 
This process can and should occur without fear of the kind of lengthy disciplinary acuon that 
ruins businesses and kills jobs for Alaskans.'

Fourteen other states have passed legislation allowtng environmental, health, and safety 
sclf-a.idit privileges, while simtiar legislation has been introduced in 11 other states. States 
which have self-audit privilege laws on the books include Oregon. Colorado. Idaho. Utah, and 
Wyoming. This idea is a win-win proposition." commented Sen. Leman. 'It helps the state, 
it helps business, and Alaskans come out the real winners."

###

For Immediate Release: Contact:
Monday. January H. 1996 Mike Pauley / 907-165-2095
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E N V IR O N M E N T A L  S E L F - A U D IT  L E G IS L A T IO N

S e n a t e  Bill 199 - S e n a t o r  L o r e n  L e m a n .  S p o n s o r

B e n e f i t s :

* E n c o u r a g e s  c o m p l i a n c e  wi th  e n v i r onm en t a l  and h e a l t h  and s a f e t y  laws ,  
and a l l ow s  ent i t i e s  to b e c o m e  m o r e  p r o - a c t i v e  in t h e i r  e n v i r onm en t a l  
po l i c i e s .

‘ A l l o w s  b u s i n e s s e s  to c o nd u c t  audits and s e l f - r e p o r t  v i o l a t i ons  w i t h o u t  f e a r  
o f  f ine s  and p ena l t i e s .

‘ Sma l l  b u s i n e s s e s  and stat e  a g e n c i e s  will b e n e f i t  f r om  b e i n g  a b l e  to pu t  
t h e i r  l imi t ed  f unds  into c o m p l i a n c e ,  r a t h e r  than p ena l t i e s .

‘ B u s i n e s s e s  will h a v e  an inc ent i v e  to s e e k  a d v i c e  f r o m  r e gu l a t o r y  a g e n c i e s  
r e g a r d in g  t h e  p r o b l e m s  t h e y ' v e  d i s c l o s e d .

‘ E n c o u r a g e s  c o m p a n i e s  to  d e v e l o p  p r e v e n t i v e  e n v i r o n m en t a l  po l i c i e s .

‘ "Bad  actors" arc  not  p r o t e c t e d .  A s  wri t t en,  t h e  bill i n c l ud e s  s a f e g u a r d s  to 
p r e v e n t  c o m p a n i e s  o r  s tat e  a g e n c i e s  f r o m  m i s u s i n g  t h e  audit  p r i v i l e g e  o r  
t h e  immuni ty  g a i n e d  f r om  vo luntary d i s c l o su r e .



INFORMATION PAPER FOR: 
Environmental and Health and Safety Self-Audit Legislation 

Introduced by: Senator Loren Leman 
(CS for Senate Bill 199)

BACKGROUND

‘ Shrinking budgets encouraging federal and state lawmakers to look for more 
efficient uses of resources

*14 states have passed legislation creating an environmental, health and safety self- 
evaluation privilege

* 11 other states have introduced similar measures (as of 9/24/95)

PURPOSE

‘ Encourage companies and governmental entities to conduct voluntary self-audits 
ensuring compliance with environmental, health and safety laws.

•Ensure that violations are brought quickly into compliance.
•Promc'cs internal operations review without fear of prosecution or penalties for 

CORRECTED t roblcms.
•Encourages development of preventive strategies to avoid future compliance 

problems.
•Legislation has safeguards to prevent misuse of immunity benefit gained from 

voluntary disclosure.

SUMMARY OF LEGISLATION

•What regulators, legislators, concerned citizens and business arc after is COMPLIANCE 
with increasingly complex laws.

•Audits can be useful for businesses to determine if their practices conform to all applicable 
regulations.

•Because audits are to discover not only IF violations have inadvertently occurred, but also 
what management systems led to the violation, sensitive personnel information is 
frequently included in audits. This bill offers protection from discovery for information 
compiled dunng the voluntary audit and from such information being used against the 
company in coun.

•Most violations voluntarily reported to a regulatory agency could not be used as grounds 
for penalizing an entity for the violation IF the disclosure is made promptly and the entity 
nukes efforts to cooperate with the agency to concct the violation.

•Disclosure is not voluntary if the person nuking the disclos cicd with intent or 
knowingly regarding the commission of the violation, or if the person's reckless disregard 
resulted in off-sitc harm.

ISSUES RELATING TO PRIVILEGE

Ordinanly rules of evidence promote ihc ascertainment of truth. Another group of rules, 
however, peniui the exclusion of evidence founded in the desire to protect an interest or 
relationship. The term "privilege“ is used broadly to describe such rules of exclusion

Information current as of; March I. 1996 I



Section 1 grants a privilege from admissibility and discovery to audit reports developed 
according to the bill. The privilege applies to civil, criminal and administrative 
proceedings.

The privilege DOES NOT APPLY to:
documents, reports, etc. required by the state to be reported under federal or

state law, OR
information obtained independent of the audit process.

Waiver of Privilege:

-Voluntary disclosure of an audit to the state does not waive the privilege if it is n.adc under 
the terms of a confidentiality agreement between the owner/operator or the person for 
whom the repoit was prepared and the state or ;f the audit is submitted to the state under a 
claim of confidentiality.

-NO agency employee may request, review, or otherwise use an audit report during an 
agency inspection of the facility. A pany who violates the terns of a confidentiality 
agreement will be liable for damages caused as a result of the disclosure.

Immunity:

-The See. 09.25.475 immunity is an immunity from an administrative, civil, or criminal 
penalty for the violation disclosed. This immunity does not extend to injunctive relief, 
compliance or technical recommendations.

Information current as of March I. 199ft
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E n v i r o n m e n t a l ,  H e a l t h  a n d  S a f e t y  S e l f - A u d i t  L e g i s l a t i o n  

M a r c h  11 ,  1 9 9 6

Note: line & page references in brackets refer to CSSB 199 (RES), draft 9-LS1312NC, 
dated 02/22/96.

Section 09.25.450 AUDIT REPORT PRIVILEGE

1) In Section 09.25.450(b)(2)(A) the legislation provides that "a person who 
conducted a portion of the audit but did not personally observe the relevant physical events’* 
may not be compelled to testify about or produce documents protected by the self-audit 
privilege.

Version F gives more precise meaning to this clause, clarifying that the protection 
applies to a person who prepared all or a portion of the audit.

The term "physical events’* was criticized as being too vague. The new version 
changes this term to instances or -vents being reviewed for compliance.

Likewise, it has been suggested that the ohrasc "did not personally ooscrve" is 
vague in meaning. The new version changes this language to "did not personally observe 
or participate in..." (Page 2, lines 7-8J

2) The language in Sccuon 09.25.450(c) has been changed to maintain consistency 
with the changes deenbed above: "who has actually observed or pamcijmtrti in instances 
or CYcm being reviewed for compliance may testify about those instances or events..." 
(Page 2, lines 13-14}

3) Section 09.25.450(d) provides that "An employee of a state agency may not 
request, review," etc.. an audit report during inspections. This language his been changed 
to "A regulatory agency and in employee of a regulatory lgencv may not request, 
review...’’ , etc.

The substantive change is dropping the word "sute", which broadens the scope of 
the provision. The applicability of this provision and other pans of nc bill to federal 
regulators has yet to be determined by tlx courts, but the sponsor docs not wish to preclude 
any such potential applications thmugh dclimitativc language in the bill. (Page 2, line 17)

Section 09.25.455 EXCEPTION: WAIVER

1) Section 09.25.455(a) provides that the aulit privilege docs not apply if it is
"expressly waived by the owner or operator who prepared the audit..." In order to clanfy 
the meaning of this clause, ihc new CS adds the words in writing, e.g.. "expressly waived 
in writing by the owner or operator..." This will diminish the possibility that a verbal 
communication might be misconstrued as a waiver of privilege. (Page 2, line 26)

2) A new subsection (c) is added to 09.25.455 as follows: " (c) Disclosure of a 
DKflifln. of an ludii reran after waiver of the privilege under (a) of this section, after
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disclosure under (b) of this section. or through mv other means mav not be construed to 
waive the privilege established under AS Q9.I5.-lfQ for mv other pan of the audit report."

Scvcnl federal courts have established a 4-pan test lo help determine claims of sclf- 
criocal analysis pnvtlcgc. One of the tests requires that information for which pnvilege is 
claimed must have been kepi confidential. The new subsection clanfics that a disclosure of 
pan of an audit report docs not jeopardize the privilege for all the report. (Page 3. line 271

Section 09.25.46S NONPRIVILEGED MATERIALS

1) The language in Section 09.25.465(a) has been supplemented for purposes of 
clanry. New sentence reads T ie  pnvilege under AS 09.25.450 does not apply to that pan 
of an audit report which contains * [Page 3. lines 26-27]

2) In Section 09.25.465(a)(1), the words 'federal or state' have been dropped from 
both references to “federal and state environmental or health and safety law'. The 
definition of "environmental or health ind safety law' in Section 09.25.490 already defines 
this term as including both federal and state statutes, so the use of the words in this section 
ts redundant (Page 3. lines 30-31 ]

3) Section 09.25.465(aXl) also adds language clarifying that information that must be 
maintained or reported to receive a license or to enter into a lease agreement with a 
government cnuty is not considered privileged information.

New paragraph reads as follows: " (I) a document, communication, datum, 
report or other information required by a regulatory agency to be collected, developed, 
maintained, or reported under an environmental or health and safety law. under a permit 
issued under an environmental or health and safety law, as a requirement fag obtaining. 
maintaining cr renewing a dcensc. or is i requirement undeT a contract with the state:' 
(Page 3. lines 28-31)

4) Section 09.25.465(a)(2) provides that 'information ibtained bv observation, 
sampling, or monitoring by a regulatory tgency' ts oot considered privileged u-.ctua. 
However, confusion exists on the point of whether the phrase ‘by a regulatory agency' 
modifies just the word 'monitoring ' or aiso 'observation" and ' sampling’ .

In order to clarify this, the new CS rewords the sentence as follow v ’ information 
■hat a rrrulatnrv irracv .Wains hv rrvnimw umpltnf. nr monm^n^ ' [Page 4. lines I -
•I

5) The wording of Section 09.25 465(a)(3) has been amended as fol'ows: 
“information that i  regulatory irrrv-v n h m  from a source that was not invoher4 tn the 
ctxnplanon or preparation oi the cnvironmentaJ or health ?nd safety audit report *

The words ‘ that a regulatory agency obtains* are added to make this vent-^e 
consistent with the changes cited above to 09 25 4*5<aX2).

The addition of "compilation ’ clanftes the intent of this section, which ts that even 
persons involved in an audit repwl in a tangential seme (e g . clerical staff who copied the 
documents) arc considered to have been 'involved* in the audit s preparation 
Consequently, information obtained from tuch persons would rsc* (all under the definition 
of nonpnvdcged materials .untamed ia this section. [Page 4. lines 3-4]

Section 09 .25 .475 VOL! NTARY DIM I.OSI RK; IM M I NITY
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1) New language is added lo Section 09.23.475(a). The revised text is as follows: 
"Except as provided by this section, a person who makes a voluntary disclosure of a 
violation of an environmental or health and safety law is immune from an administrauvc, 
civil, or criminal penalty for the violation disclosed, for i violation based on the facts 
disclosed, and for a violation discovered because at the disclosure that was unknown to the 
person making the dittiosun:-"

The new language is added to address the concern that information contained in a 
voluntary disclosure might reveal violations that were not identified as such in the 
disclosure report. It is not clear in the original language of the bill that owners and 
operators would be granted immunity for such violations, and this could create a 
disincentive for voluntary disclosure. Furthermore, this concern could lead some owners 
or operators to inmate a separate legal review i/tcr the completion of an audit report and 
before disclosure is made to the appropriate regulatory agency. The resulting delay is not 
in the public interest. It is the intent of the sponsor to encourage the prompt reporting of 
vioiauons and related facts. (Page 4. lines 7-lOj

2) New language has been added to Section 09.25.475(b)(3); revised paragraph reads 
as follows: * (3) an investigation of the violation was not independently detected by an 
agency with enforcement jurisdiction before disclosure was made using certified mail; 
unde this raragrach. Ac agency has the burden of provtne that in investigation of the 
Yiolanon ms mimed a  ihc .nolanon was detected before receipt ot' the certified mail:"

This change was made to tighten the requirements that an agency would have to 
meet in order to argue that immunity docs not apply on the grounds the violation was 
independently detected or already under investigation. The agency would be required to 
present dated documents or come other convincing evidence to demonstrate its ease. (Page 
4. lines 16-18)

3) Section 09.25.475(b)(5) has been amended; new wording ts as follows: " (5) the 
person who makes the disclosure inmates, within a reasonable amount of time, an 
appropriate effort to achieve compliance, pursues that effort with doe diligence, and 
corrects or tmrlcmcnis l  scr.es of measures designed to remedy the noocomptiancc within a 
reasonable time"

This change was made to address concern that banging an cnory into compliance or 
correcting the results of previous noncompliancc can occasionally be a lengthy process. 
The change in woming recognizes this reality. (Page 4. lines 21-23)

4) Section 09.23 475(b)(6) has been amended. New wording as follows: * (6) the 
person making the disclosure cooperates with the appropriate agency in connection wiui an 
investigation of the issues identified in the disclosure and agrees under terms n( a 
CffiliikmulHV i c t c n r n i  Id tiULloac to die agency- >n request of the agency, the nan of ‘h e  
audit m <n  that describes the igiglgmentanon rlcn or tracking svstrm developed to cermri 
2ad Duoconaluncc. tmrnivc compliance, or agycni future noncomphincr :*

Ibe new language addresses concerns about the audit report pnvilege applying even 
:o the portion of the audit dealing with compliance efforts. Administration representatives 
argued that it was unreasonable to require an entity to 'cooperate with the appropriate 
agency* on the efforts to achieve compliance, but then deny the regulatory agency access to 
the compliance plan
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The new language in paragraph (6) provides that the compliance portion of the self- 

audit. which is defined in Sccuon 09.25.490(a)(1)(C), may be requested by a regulatory 
agency. If it is requested, the regulated entity is required to disclose such information as a 
condition for claiming immunity. However, such disclosure will be made only under terms 
of a confidentiality agreement, which means the information disclosed is still considered 
privileged and cannot be disclosed to third parties. (Page 4, lines 24-26)

5) In Section 09.25.475(b)(7), the word substantial is added before ’’injury” for 
consistency purposes. New paragraph reads: ” (7) the violation did not result in 
substantial injury to one or more persons at the site or substantial off-sitc harm to persons, 
property, or the environment." (Page 4, line 27)

6) The wording of Section 09.25.475(d)(1) has been changed. The phrases
"intentionally or" ind "or was responsible for the commission o f have been deleted. 
Revised paragraph reads as follows: " (1) person who made the disclosure knowingly 
committed the disclosed violation:'

These revisions were required because the meaning of "intentionally" and "was 
responsible for" is subjective. A person could "intentionally" undertake a certain action 
while being unaware that the action violated regulations. Likewise, an owner or operator 
could be deemed to be "responsible for” virtually everything that happens under his or her 
watch. The sponsor believes this exception to the immunity provision is very broad and 
might work against the intent of the bill {Page 5. lines 3-4)

7) The wortl substantial ts added before "off-sitc harm" in .Section 09.25.475(d)(2). 
This change is made for consistency purposes, similar to the change described in #5 above. 
(Page 5. lire 7)

8) In Section 09.25.475(d)(4), the word substantial is added again before "off-site
harm", for purposes of consistency. (Page 5. line 15)

9) Technical changes have been made to Section 09.25.475(c): the words "factors
such as" have been deleted before the 1-5 list of mitigating factors. (Page 5. .me 20)

10) A new paragraph ig) has been added to 09.25.475 which reads as follows: " (g) j  
reruLUPTY agency may not mitutc in inspection- monitoring, or other investigate acuvio 
based sold y_qh the receipt of a notice under ? f) of Urn section. The aerncv has the burden 
Qf Proving that m miT»cci:utL monitoring, or other mvcstirauve activity initiated after tssmiof A notice under, fl of this section was not miuncd based solely on the receipt gf 
lhcnaUk'c/

This language addresses concerns that the self-audit notice, which ts required m 
order to be eligible for immunity, might serve to provoke an investigation that would 
otherwise not have occurred. If such an investigation were to discover violations before 
the regulated entity ts abl- to complete an audit report, the immunity provisions would not 
be applicable. Thu creates a disincentive for self-auditing anti u counter to the intent of the 
sponsor.

The new section (g) expressly prohibits the initiation of an investigation based 
solely oo the receipt of a self audit notice. The sponsor recognizes that investigations may 
occur at the same time a self audit ts being performed, because of a regular inspections 
schedule or br.auie informauon was received from a source not involved in the audit 
report In sut a circumstances, however, the regulatory agency has the burden of proving
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that the investigation was iniuatcd for valid reasons and not as a result of receiving a self- 
audit notice. (Page 6, line 8)

1 1) The wording of Section 09.25.475(g)(1) has been amended as follows: ' repeated 
an unreasonable number of times or continuously committed [scnous] violations that arc 
the same as. or similar ;o. the violation for which immunity is sought under this section: 
and..."

The phrase "unreasonable number of times" modifies the word “repeated", which is 
too vague (repeated can mean, at a minimum, twice). In addiuon the word "scnous" 
(before "violations") is deleted because it is too vague. Instead, the revised text denies 
immunity when the violations disclosed arc the same or similar to violations that have 
already been an issue previously and have been a repeated problem for the regulated cnuty. 
(Page 6. line 11]

Section 09.25.480 CIRCUMVENTION BY
REGULATION PROHIBITED

1) The entirety of Section 09.25.480 is deleted. The circumvention of statutes by
means of regulation is already prohibited under AS 44.62.030. (Page 6. lines 19-21)

Section 09.25.485 RELATIONSHIP TO OTHER
RECOGNIZED PRIVILEGES

I) A clanfying amendment has been made to this section. Revised wording is as
follows: "AS 09.25.450 - 09.25.490 do not limit, waive, or abrogate the scope or nature 
of a statutory or common law privilege, including the work product doctrine, the attorney- 
clicnt pnvilege. and ins other gnvilege recognized bv a coun with appmonaie authority in 
this state." (Page 6. lines 22-25]

Section 09.25.490 DEFINITIONS

1) The definition of "environmental or health and safety audit" has been changed in
Section 09.25.490(a)(2). Revised definition: "'environmental or health and safety audit' 
means a voluntary (systematic) evaluation, review, or assessment of compliance with 
environmental or health and safety laws or a permit issued under those taw a '  .t*ctcd 
randomly, regularly, spontaneously, or in response to a panicubr event by an owner or 
operator, an employee of the owmcr or operator, or an independent contractor of..." 
(remainder of definition unchanged]

The substantive change ts the deletion of "systematic" and its replacement with 
randomly, regularly. spontaneously, or in response to a particular event.

One accepted dcfinuoo of “systematic* ts “purposefully regular *. which might be 
construed as meaning periodic, and thur have the effect of excluding audits that are done on 
the spur of the moment or w hich arc not pan of a regularly-scheduled plan. It is the intent 
of the sponsor to encourage non regular audits that may be initiated because a problem is 
suspected. The existing language might create an mccnuvc to delay investigation until the 
next regularly scheduled audit. Such a delay in not in the public interest. (Page 7. lines 
25-28]
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Senator Rick Halford 
Alaska State Senate 
Juneau, Alaaka 99801

Re CSSB 199

D ear Mr. Chairman an 1 Senate Finance M *m b«rr

Hunk > v j u  fm illuwing me to testily today on SB '.99 Because of the poor 
ccnnecuon l thought it rnghi bdp to send ray commons 1 did not follow them verbatim in my 
testimony, but they contain essendall) the same icfomauoc Thank you agiir. for your 
rrmoHeofjAn

Sincerely,

BRUCE M BOTELHO 
A T T O R N E Y  C E N T R A L

By:
Elizabeth J. Kerttulx 
Aiarur.: Ancmcy Geacral

enc

cc Senator l-orcn Leman v/mc
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SFNATF. FIN A N CE 
CSSB 1996CRES)

COMMENTS OF ASSISTANT ATTORNEY GENERAL 
ELIZABETH J KERTTULA

Thank you M r C haLnuu. My ibuuv u  Beth Kerttuia, ar.d I a n  IT. .Assistant A t:c r e o  GcnciaJ tn 
ibe Civil Division, Oil and Gas Secdon Thank you for allowing rac to testify by teleconference, I 
will try to be brief

While the Department of Law appreciates ihe changes in the CS to SB 199, if enacted, SB 199 
\viU have serious consequences oo Uio slate's TA PS (Trans Aicjka Pipeline System) Tariffcases 
(which are filed before both the Federal Energy Regulatory Commission (FERC) and the Alaska 
Public Ltihty Cotrarussson (APUC)) While our concerns ha\c been mentioned previously, we did 
not have financial infbrmjraon on the cost of certain audits until Ijlc week Therefore, wo fdt it 
important to bring the inforrruhcn to this committee's attention.

Under Alaskas royalty and production tax statutes, the rate effectively pays for one quarter of 
the tariff (which includes the cor.s of running the pipeline in its calculation) through reduced 
revenues The c a t e  has the right to challenge imprudent com under the TAPS SerJamen: 
Agreement between the state and the carriers In the 1995 case the cosu that arc being 
challenged as imprudent, and txu pi ape:Iy included ui the tarUT, amount to atxxrt 5330 miilicn 
dcllau, with the stile's share around S82 million (and rising as the challenged costs conunuc to 
accrue) If SB 199 had been in effect prior to the 1995 case it would have impacted the uate'a 
ability to brag tho case Wch tho btUa privilege and immunity sections the stare would probably 
net have been able to use information, a: least before foe APUC. from audits performed by 
AJycsJu Pipeline Scmcc Ccmpxay (AJyesku), be carriers, or their contraaors Currently, tbc 
rate uses these zudrU hi hs tanff cases In the 1995 tariff case, our eecrrvue is that it cost around 
S25 million dollars to conduct these types of iudr.s If this bill :s enacted the state will rot have 
access to this type of information under state law, and foe state wuuld ha*c hear the burden Of 
the cost of obtaining the infcrmacca

The state has a right to object tn impr.xle t  costs under the TAPS Settlement Thu bill would 
complicate that system. The state could comcisooe its own audits of the p:pd:r*. hur it it 
questionable why Alaskans should have io Lxu foe burden of foe cos; for semetheg they do not 
comrol.

Tlx tar.ff ca«n wifi be in jeopardy if this lepihuon become* law I appreciate the opportunity to 
let the committee knew these concerns Thank )vu

<£■
tot* .  f . m
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March 5, 1996

The Honorable Loren Leman 
Alaska State  Le g is la tu re  
Alaska State C a p ito l, Room 115 
Juneau. AK 99801-1132

Dear Senator Leman:

In respcr.se to your memo of March 4. 1996. regarding CS fo r Senate 
B i l l  Mo. 199, the Department of Labor o ffe rs  the fo llow ing 
comments.

CS fo r S3 199(RES) could adversely a ffe c t  the enforcement 
a c t iv i t ie s  of the department’ s Occupational Safety  ar.d Health (OSH) 
section  by re s t r ic t in g  inspector access to documents re levant to ar. 
employer’ s compliance w ith  OSH regu lations. AS 18.60.083 provides 
fo r the rig h t of entry and inspection , and allow s an inspector to 
inspect and in ve stig a te  places of employment and to question 
employers, owners ar.d employees. Papers ar.d records are ro u tin e ly  
reviewed. CS fo r S3 199 (RES) would p ro h ib it OSH frcrn using or 
reviewing audit reports during inspections. Audit reports are 
defined broadly in  CS fo r S3 199(RES), and includes inform ation 
commonly reviewed during an inspection

CS fc r  S3 139(RES) defines ncn-priv iieged  documents as documents 
•required by a regu lato ry agency to be m aintained. While OSH 
requires ‘ aud its* only in  ce rta in  regulations ( i . e . .  Process Safety 
Management) .  inform ation found in audits not s p e c i f ic a l ly  required 
by regu lation  can e s ta b lish  em p lo y e r knowledge cf ar. unsafe condition and car. be the b asis  fo r a willful c it a t ic r . .  I f  th is  
information were to be considered a part of ar. audit report, i t  
could be w ithheld from ar. in specto r.

Employers would be imm.ur.a from, penalties i f  they v o lu n ta r ily  
d isclosed  ar. audit rep o rt. AS 18.60.095 e stab lish e s  pena lties for 
v io la t io n s  of OSH standards ar.d makes no p ro v is io n s fc r  immunity
  penalties. Penalties may be reduced fcr mitigating factors.£ m» m mrn tm * «• |
•  •  •  »•* f> - t « «

is prcvidad fir ir. the 2SH compliance rar.ua.
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U ltim a te ly , th is  b i l l  would jeopard ize A laska 's  Occupational Safety 
and Health requirement to be "at le a s t as e ffe c t iv e  as" the federal 
OSHA program.

Regarding Workers* Compensation, the department proposes the 
fo llow ing change to Section 1, l in e  12, of CS for SE 199(R ES ):

(3) an a d m in is tra tive  proceeding, ercec- for workers' 
ctrcen.iar.:on srocee-iir.os .

Enclosed is  a copy of a le t t e r  from Richard T e r r i l l ,  Acting 
Regional Adm in istrator, USDOL, OSHA, in  which he expresses Region 
X 's  concerns regarding CS fo r SB 199(RES). Thank you fo r the 
opportunity to comment on th is  b i l l .

S in ce re ly ,

Dwight Perkir.s 
Specia l A ss is tan t to 

the Commissioner

hciosure

cc : Al Dwyer. D irec to r, LS iS
Paul G ro3si, D ire c to r, WC



S E N A T O R  L O R E N  L E M A N N nrthw axt A nchoraf*

716 W 4th Ax». Su.t« J?0. Anchor***. AK w>?01 (907)2JS *1*7 Sow n: StM«Capitol, Jurtr«ii. AK °9701 (907)4*5-2093

F A X M E M O R A  N I) U M

TO:

FROM:

D A T E :

R E :

DWIGHT rr.UKINS, IJE1T. OF LABOR 

MIKE PAULE^jjJttFICE OF SEN. LEMAN 

MARCH 4, 19%

ADDITIONAL INFO. ON SELF-AUDIT BILL

PACES: 3 (INCLUDING COVER MEMO)

A s a follow-up to the information that was faxed to yon on Mnrch 1. ihc follow ing is a 
;«<*, 2-pap** xinnmntv which explains tlic changes that were mode in the C S  for Senate 

Bill 199.

Ihe text rrferenrex j.i thix W iefing irrn v i refer tn the pace A line nundiers o f  tl»c original 
hill If you don't already have n copy and would like one. pleiuc let u\ know  nnd \xc w ill 
fax one to you promptly.

Apain, Sen I eu rm  xvnnld very much appreciate any written routrprnix you m ight have on 
ihis legislation prior to ihr Irearing on the nftetnoon o f  March f> Thank you for your 
consideration
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The Honorable Tom Cashcn 
Commissioner. Alaska Department of Labor 
P.O. Box 21149 
Juneau. AK 99802-1149

Dear Commissioner Cashcn:

My staff was asked by the AKOSH Anchorage office to review and provide comment regarding 
proposed legislation known as Alaska Senate Bill No. 199. Your staff in Anchorage provided an 
initial analysis of the Bill with "program effects" to the Alaska I8tb) program.

Should this Bill be passed by the Alaska Legislature and signed by the Governor, we arc in basic 
agreement with the analysis and conclusion as prepared by the AKOSH Anchorage office 
concerning potential effect of the Bill to the Alaska occupational safety and health program. It 
ap^rs the term "audit report." as currently written, may impact Alaska's ability to: (1) conduct 
(in some eases) thorough investigations, and (2) assist in establishing willful violations. 
Additionally, the Bill provides immunity from penalties in certain situations.

I appreciate the opportunity to provide input and to be kept informed as to potential changes and 
impacts regarding the Alaska safety and health program. If there arc questions with respect to the

Richard S. Terrill
Acting Regional Administrator

cc: Al Dwyer. Director
Barry Noll, Area Director
Jeff Carpenter. Industrial Hygicnist
Duane Houck. Asst Chief of Consultation

February 28. 1996

FSO/snd
Alaska SIC ipotcntial)

Sincerely.



A laska E n v iro n m e n ta l L o b b y , In c .
P.O. Box 22151 Juneau. Alaika 99802

Phone: 907-463-33(>6 
Fax: 907-463-J312

C S  fo r  SB  1 9 9  

E n v ir o n m e n ta l  A u d i ts

The Alaska Environmental Lobby supports efiorls by industry to comply with 
environmental regulations. We support the enhancement of relationships between 
industry and regulatory agencies. However, all legislation which affects our state's 
environmental regulations must protect the health and safety of Alaskan citizens and our 
state's environmental integrity.

In order to make this piece of legislation an effective document, ALL respectfully suggests a 
few changes:

• Environmental audits should not he privileged. Privilege, by definition, invites 
secrecy, instead of the openness needed to build public trust in industry's ability to self­
police. Furthermore, a privilege would invite defendants to claim as "audit" material 
evidence DEC needed to establish a violation or determine who was responsible.

• Noncompliancc which results in economic gain should not be tolerated To prevent 
polluters from having an economic advantage over non-polluters, DEC should seek to 
recover such economic gain.

IjLLMU.ihfyJuoinmiiaiU^d-^df-audiLnm^t meet a number iT additional icqmicimni^

• It must occur before notice of a citizen suit, the filing of a complaint by a third party, 
and before the reporting of a violation to DEC by a "whistleblower" employee

• The responsible party must correct any violation discovered under the self-audit within 
60 days, certify »n writing that corrections have been made, and take appropriate 
measures to remedy any env ironmental or human harm due to the violation

• A violation discovered by a self-audit must not have presented an imminent and 
substantial endangermcnt to public health or the environment.

• The regulated entity must agree in writing to take steps to prevent a recurrence of any 
violation discovered under the self-audit

• Any violation discovered in a self-audit must not have occurred previously within the 
past three years al the same facility.
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To: The Hcrccabfe TVek rfalfcrd
Chairman. Senate Ftnarco Ccrrrrrttae 

From: Janice /Vtair
Deportment cF QivircrrrcntaJ Conservation 

Suhjoct: Prcpcsod CS fcr SB i 59
Date: March 22. 1956

‘rhank ycu fcr re opccrojnty x  acc'ess tne Department's concern with CSSB 
!99(Res) heft:re the Senate -nance Committee eerier this wcsk. T wik you tco for allowing 
bcth Beth <crttula and I to participate Py telephone

I v— trai the -ui is showing cn your convnUee's schedule on Tuesday, March 26. 
UnfortLrateJy, 1 w ’l not ce ivalatie cn that cay. Mane Sartsone with the Department cf Law 
has offered her assrjnce with any cucstcrs ycu rrwgh: rave fcr DEC 11! check with your 
office on '̂ Vcdrcoay to sec f there is any additional irfprrrapcn ycu need frcrn us

Trw memo indudes a sum nary cf our tcsnrrony. ft also transmits an arbde 'com a 
PuOScatxm entitled ‘ nude rPA* cnthe potonpaJ imcacs cf this '<ind cf eyjlaticn ext program 
deiegapcn. ! neccved thin just yesterday, arc! thought >t wouid he cf : meres: to *hc 
committee.

DECs concerns with tm ecCatcn are:

1) Tne denoton cf ’cnvirormcnc or health and safety aw* has ret Dccn Carried, 
“here ate many laws when may ce censored *er?ancrmental* cr *heata and safety* 
rotated, and who moy cr me/ not ce vthn the Scope of TC Ml *s irfcncwn,

The mere tnditoraJ cnvronrcnal programs worn DEC. sum n -am y,o*.-*' c - • 
and contamrefed stes wcud certxrfy ce expected to till witNn the ^cpe cf So 199. vVfcat i ess dear fcr cur agency * row t wcuid impact other programs within DEC wtroe pnmary 
thrust rs tn prefect pucSc heaith. Dnrtong water s ore ©ample. Gthe* .vcukt..\Judc 
Diose ervtrcnmentaf sanraton aws kxod :n Tales 3. 17. and 18 of the Atoka Statutes.
These n i«  go/em seafcod proccarg, the processng cf other food ccmmcoues, arc the 
sanitation cf puBc tacfites n order to protect the health and safety cf the cenjum'ng p̂ piic.

Thrs tack cl ctaity is the but Vy our ftsal noto a; wo antcpato the Department cf 
Law or the courts wil hove uo answer tie question.

2) How the audits ar e dene, who may conduG them, arc tre scope cf‘ the audit 
report re mams pmnfematc

As fut o«en rceog/vjroc, onwrcrvreriai audits arc icj! a mriatr.t.y new management 
tool typotfy undertaken oy only tne mcrt* sepmnateo ccmpanxx. We’ve rcccgrurd ths«  
xMSff. and 'wq at» wcxkng with nortry sccon cn audilng spyxurth and pQOCCS.
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The Hcrvcrablc Rick Haiford 
Page 2
March 22, 1996

Even though wc rcalirc there are no gene rally accepted standards for audits, at the same rime 
toe department does net want to adopt reguiaticns setting cut row audits should be dene. Instead, 
'we fed v.c need to wcrk wrtii companies or rdustry sectors in a cooperative manner to jointly 
cevdcp the guidelines fcr audits. This becomes even mere crikzl /there is to be an immunity 
usccatEd with the audit a  it the outfits begm to take the place cf <?ate inspcoens. It must be a 
credible exerdse.

The :egisIaocn allow; audits to be dene by anycxie. Wc fcel The audit must be dene by 
someone wno ret only knows what they are riorg, row the feclity dees or should operate, and 
what the rules arc fcr 'hat ceerzbcn

The definition cf ’audit repot* a extremely broad, arc mtfude; the corrective ictfcn plan, n 
order to receive immLTiTy. a fcory has to vduntaniy aJsctose any vidaLcns discovered as par. of the 
audit. To oe ccm«dercd vduntaty. re c socsure has to be made promptly, hn vxbaocn must be 
corrected, artf the fadiry must cocpe'sto wrth us m ccnneocn with ’an invrstgabcn of the issues 
identified in Je disclosure.’ Wc interpret the to mean working cn the ccrrecbw acuon p an.

But. under the prMiege sehioo wc cannot ask fcr he audit Therefcro. wc a n n ex  ask fcr 
the correcbve action plan, it may Ce deposed to us. but it s then ccnfcertfcJ. The report cf the 
vofaUcn is net ccrftfertsJ. We reman concerned tha; th-s will uncercu: any public’s ccrfidcrxx with 
tho feckty and me agency that the correcuon is being aoecuatefy addressed.

3) The Ml differs Van haw the V eraJ axrs base C-fred the Criai self-analys.s crvfege.
Ms. 5anscre 0 m the Department d Law jjvq tho P̂ôrzzs Ccrrmsee a ccoy cf ̂ Vmmhc'd 
C-*—man / * ytron1. a ;994 U.S. Ostric Ccut oecscn cn ths ssue.

A very npcrant can Cf the courts incogs was net really addressed before the ccm-rvttee. 
That is. the court found that the ennui self-analysis prrvfcge :s a 'qual/icd pnviiege fcr rcsxxC2n: 
analyses cf pas CCndua praoices arc ocorrerecs. and tre resdtii g «>.maxnerttal ccreequences.* 
(emphasis ocdca). In the court’s ccaa i, :t suited that the evaluat̂ ns cf the potercaJ envrcnmersaJ 
nsks cf a proposed course cf soon mac* in acvanco d the doowc i to adoot ’hot course cf acbcn 
are net prcsected by a prfvicgc. ft noted trst where a facity had pror knowledge cf the harm that 
wcCd cr could rpuit from a course cf acton yot deiberately chcee to ac: n *hghty rdeva* in a

"Ths a tic case t*«t atatahed .1 tour pan test fcr oeterrmng i the cnoal sclf- 
ara.ys-S pnvilege was applicable The kxr chter.a were I) the nformabon must result ton a 
cntcal sdf-anaJytt uuJertaken by use par̂  seei ng prcxeccn; 2) toe public must have a 
strong mtrnKt n preserving the fr»« few of tho type cf KTfc'rnauon xxjfi. j) p c rtfetmducit 
must be the type whose tow woud be cuffed / Jscovery was itows: a/vd 4) tnj 
infonrabon mwt have been prepared wdh the cxpcctauai .t would ce kept COnftfdntuf and 
it nos In fac been kept corfid&xiftl.
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negligence aefco ar.d ahedd ordrerily ce discoverable. However, retrospective analysis s xrw-zjty 
re t relevant*

3y the terms of the tegsUicn, toe privilege is not Im tec to <i cr.ccal self-analysis c f 25S  
actions. A feolily operator cotod wx3e.da<e an audit, Inc that a certain course c f aa c r . might result in 
enviram cntal damage. go ahead and take that course c f e o cr, yet Lo: efit frcm the privilege.

A) We believe pmxeajng cnn>raJ actxcns thrcv£i the br.irlege or torcugn m m urity rs bad 
puhic p a c/.

The bi” seems to recognize to.v chm ral aoscos ihctod ret be protectee in that it wys, dmong ether 
stipulation}, the immunity doesn't apply f toe parser. nterticraJIy cr ccw ingfy corrm cnct or was 
responsible fcr toe action that fed to the vtote.cn. Therefore, it seem to recognise d ot these 
dements generally ocked fcr in a cnrrtnaJ case, that .s. a cerxn  rate cf nrwtd, wouid exdude a 
person from toe benefcs c i immure/.

Ths contrado ;ther jeeoens cf toe a il. In the first seeder that establishes toe poriege. t 
siaur. that toe privilege ocpiies n crtmcral proceedngs Therefore toe audit would net x  
crsccverade. even f it would demcratowr crm rvi ntent. In toe serjee tna: establishes the 
immunity. I  rates tos .s aiSO avaiiabfe fcr cirrvrjU perafees. Ii goes cn. as I've rated above, then to 
ceemfcgy exdude those elements 'ocked fcr to deter-ripe c rv ra ' acc-on.

H) We artO befcve that cstaofohrg a onvfc2C fcr enwcrm enctl aud-ts s u rsv u tu r/.

We agree tost rr/runrty from cm! penalties cr .v-nvrvstrscvw io co s on 
circumstances may make sense, it b -n ‘ac whai DEC cces. However, we tnru a pnv.cge which 
Creates a secret criy  serves to irrroase toe p u x 's  ifcectosm cf both iixiujtnes cpemcrg n  Aiaska 
ano how the sjcncy dcab with C » a  The question of wnctoer cr net the c r . toJ sc-f-.v.vlys»s 
prrviege too Ad sppy s  ĉ vt deodod by toe courts which a n  take the speeds c f each case ifix  
account

A stato-erar sneo pnvtege wcud Co ncthrg to protec inrtucne* frcm  potential ao© on 
the part of federal agerccs. «e too E3A  Sn t a r t .  - ts  pccOdtfc that Such a prV.cgtt wctod lead to 
if creased  fcoerai erson am en t

5) EPA has amady tested trw ton fegfcauon coufc cgawfey impact the rate's aWfty so 
mtan its dccgnton far federal progran >uch as toe Cean Ar program. 1 hs rs further suppered by 
toe stacned art<fe from trv* pubkaticn Ena catac f-Vcn 15. 1996.

In order far the \Ufe to reorvn program < xi*pacr, the raio  rr* .* h#>c tor: Afci.ty to enfcnx 
the prcMvcna cf the prcgam . lo jvg  cc egibcn wcufa reScft net arty n  toe esc c f fuvdng fcr a
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variety c f programs delegated frcrn SPA but wodd also resdt in increased fodcraJ enforce/rent and 
dual retirem ents (state ard federal) that the regulated public w oJd be required to meet.

7) The legrStatcn states that a Ctsdcsurr .-s net vd u n u ry  f ft is recured '-xely oy a jpeofic 
prevw en c fa n  enforcement cede* -

As has been previously. . cefcre tre  ccmmfcee. w e De!«ve that 'eases, rrrtracts.
permits. statutes and regulators Test a Si" > .nduded.

?V»ase don't hestate to contsct me •/ tbs t -  jcs any Questions for you, c r  * w c  can be Of any 
assistance to ycu.

■
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Inside EPA. iWithiriRlenPublifOllftn

An exrlutivc nport oa the US Baviivciacaial Protection Agency
VoL 17, No. 1 1  - March 15,1996

Kj6 iU ?2 licy. ta lU iin l ic a ro in g

E P A  C O N S ID E R S  BLO CKIN G  AIR PERM IT DELEGATION TO  S T A T E S  WITH AU D IT L A W S
A number of F.PA regional oO kn arc considering rcYltttin* thar deepens to approve Clean Air Act operating 

permit proswrofl in *nte j  which have brood audit protection and fcntnur.it>- lawi oot of concern dial these lav.:, would 
jcepanilie program implerocnuucn. EPA j c u t c m  say.

Momentum on this bwa it being r purred by a recent Xrnpoo decision in which the regional of!ka d » d  
Idaho* t rtatt immunity law as a cause for disapproving the tUTC’s permit program, and now a cumber of revjooal 
offices are trying to determine whether other sure programs should b« h*id to ihe same imadard. L?A sources ixv the(vnnnucj on page

N E W  S T A T E  CLEA N  W A T E R  P A C K A G E  D R A W S  FIRE FROM  S O M E  O FFICIALS
3«fTcn fcr the naccn's governors have assembled a arw draft package »f Clean Wiser A c proposals wtrrh is 

already mtsm* rcncenu among both ru u  and local represcnut.-vci who claim tbc package abandon several of the key 
provtticm wr.brv.-ed ^  the House Clean W icr AC fexitfccnatioo bill.

The dr*A pcekxge, reprtnted follovmg this story, a  Trended to put fuch « unified state pov.non cn G em  Water 
A a  reautbortar.cn end serve as a lobbying tool i . futurt Jcgttlaove disc unions 3 ut seme soirees xre questtcrirg the 
n«<l for a new o u i ’ p*cJa«e imca the Iknaie n  tax likely to take arr.oo on Clean W xrr Act leguhton this year.

In 1W .  tha suim pvt together a padcire of Clean Water Acs amerxments which were iatcr used u  j  ftamewrekCOtUSrnimd cn ,VJ# A
L A S T -M IN U T E  SE N A T E  T A L K S  CO N SID E R  DEAL TO B O O S T  E PA  FUNDING FOR 9 6

Key x-.wi.-u 3 March 13 tamefced tu t nnu tc isiks wn vtirch of « kxparhsaa deal te. boost EPA'S fJading levelj a  
a fiscal year 19*4 Aaxling btlL Toe talks followed postponement ofscuua oa a Democratic amends rat to aid  over 
S70O million to E?A*i budget.

Cv» 3  if tbc Ccsatc does reach agreement. sources *xr.cd that the 'xnxr bill it qurt# different i w  -Se H'xac 
bill, tad uveral jcjtccj u y  Coacrrtt say  cttovd the curttct cooacuutj naoluioa fcr two weeks i, c. *-<ctLs 
rwo chambers title to hammer out a compromise WL 7c« Somk aoo added to the til! funding tor key Cibtm  
education pro?nm , which w oe tourccj jay suy make ’die jaewJea: sore likely tn tiga tha bill cvtn :{tbc envsoc*

ic r tt tj td  on peg* I t

E X ISTIN G  C O N T R O L S  WILL N A R R O W  APPLICABILITY OF M A J O R  AIR T O X IC S  RULE
R-tr-ietfd fKuiliw will b« allowed to install new rtajoe air c r.usoo  uaKj X CXrTCClt wnhout tnggerieg a 

eontrov«rr.al x i  t o n o  rule so lung a  any new a s t/cos arc re pitted hv oher racittmg rv jro U  according to a Feb. 
16 d a ft rj'-e o ttased  by Iroldt EPA.

Moeecvcr. ihe draft erplaiai that tha nil*, which is bn. ;g pruouJjsrcd c a d e  tectku 112(jJ of b e  G ear Air Act, 
will only apply to tb« ecnwracdon and leeeauructjfta of erum.cn ts rtl asd WlU a a  add rvy coerrel r*.rvirwmcu f  t  
plant raodlltcabuRs. Lnduuy soucci ere pnum g 'die draft mix i/riiLcs - a wdl address ujputkuu eavtroomcnxal 
thrrats wahcut xapuiUz !bc kinds of opeitMtral mtrlctiooa cat were cberait aj a !TH propouJ.c&vCn+J i »i m /  ywjv

n  LVSIDK-------------------------------------------------------------------------------------- ------- ----------------
TRADE. rnultlno;»or.ai pa.xei ^ ck j to CM ft OQintrr*rn to knvt haiardbua dwroical export* poge 3
DRINKING WATFR: Mouea COP stall movo to acc*’(j'ito devakjomcrt of lesjitla-.on  pagn 3
WULTlMEDfA: EPA lo  llnK i ‘r ard want roius foe pharmaceutcal induitry p*s« 5>
SUPFRFUND; etatoa and rvduatr, draft Otond Itj^lilJOvc pun to (Worjit* ttoQrcm to r.atna.....pwj«» C
CPCHA: CO J tbCkfl cnvirontnent»nti In appAS'uxj deeta-on that would ourb otUan s o u  p«v« 30
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— STATE AUDIT LAWS MAY BLOCK AIR PERMIT DELEGATIONS begins page one

ageecy U scurrying to craft a national policy that will guide future penult approval dedaloai.
Over the tm  ran yean EPA engaged m a process to revamp iu 19M environmental audit policy in an attempt to 

promote sclf-sudiu and improve compliance In December, EPA istund la  a final policy which allow* companies to 
qualify for significant penalty mitigation m eat** where they voluntarily discovered oa environmental violation 
through an audit and disclosed tlut violation to EPA. In the final policy, however, EPA rejected industry's call for tbc 
establishment of an absolute or qualified "privilege” for audita, which would prevent audit document* from bemg used 
as evidence against a eompany in a legal proceeding.

Utile SPA has horn m hi own lidfccratox process, a mxnbor cf sates around the country have takai action to PCS sate 
hwn that essttish a prtvflcga for sodds and provide etrain levcb of imanniry for the rcjulaaal commiray. At die dme thar 
The agency’s policy » u  finalized, EPA cat/d thot it had significant concerns wuh certain state law* rod ctnphasiird that It 
«wW tap* action* ih* • vcm uec«*3r,' to etusoc that the* Uwa did aot corqxuaisc human hca.Hi or the environment.

EPA’s Region X office took the mow Sf^TtMive actioo on thb issue lo date when It announced on Oct. 27 that tt 
was disapproving Idaho's interim Title V air operating permit program. The region's primary concern wm Idaho's 
audit pnviieg* and immunity law which EPA says would grant a state immunity from civil or criminal liability for any 
violas! .ru voluntarily disclosed by the Kxavc to the sure. At the time of disapproval, EPA -trcd that it hid concerns 
with the law's pnvilege component, since it “could be misused to shield bad actorv" but added ’hat it did not pracont 
the kind of threat that would force EPA to disapprove the entire program. However, with mpirds to liLdo's immunity 
pro virion, EPA said thot the state law would ~tni pa numbly intrtfbrc with Idaho's enrorcemeni requirements" under 
Tale V. Aa a ;oj1i c f ihis finding, EPA said tlut final ictruval would be conditioned cn the irate cither changing its 
immunity law or denotrKrariog why the program would not undercut the turn's enforcement authority.

Subsequent to this aaicn and tbs fetal I canon o f the agency t auC:i policy, a number o f EPA headquarters and 
regie*;*! sources say that regional offices art cow com denn j revttnmg some o f the Title V decisions That have been 
made on programs da : exist In states wtth privilege cr hnsnmnty awe According to on* r»<ponaJ attorney, this is a 
■"live issue" that is spurring eontiderabU debate in a number o f regional offices. A second region*! source soys his 
office a  oow looking at a particular sun: law Li an anempt to determine whether tt is Dconssncnt w rth EPA's pclicy, 
and I f  so, the office will consider taicag acrion tn affect ciszsge In that sute.

Region i appears a  be on the verge of Surra p*a ru-h an acricn with regards to Sow I lompshire, which is 31 the final 
n g n  0/  enaczig sn aggreesxva jrwtlege bdL On February 27, Regional Admiusiraar lo ta  DeVUhn scat a kher to Oov. 
o tcy in  McilD (R) cq rcztog  the agency's token! oppoUsx 10 Ae c a r ’s k cH skrt and wtsms that, as presently drafted, 
t i e  a a  nay  vercustv congrnm&e the SOte’t afcstey tn enfart* a game v ̂ cdsns a i 'a v n !  mvrcmxncal low dcknsccd to the 
cate far rjpienenncen." As a remedy, Da VJlan cads 00 die ituc to amend 6 c ic^vlatjoc te refieu Cat 3 w uJ “nc< ^ l y  U) 
federally derepued programs wUs more urajere federal rottenness." Li aAirkn sc New Hampshire. EPA ofScah reccnSy 
Mv1ilgfi:r*l 6 3  ssue wnh Texas dnnr.g dssassoon cvtr 6 e sate’j Tde V program and agrexy s u t e .  ay  die issue may bo 
raised wuh ax many as 10 orivr nav-s sn 6 s comag moceha. An EPA ofikW soees, tarwsve. that joosahsovtrJ number of 
thaw su n  css probably be resolved through oegudsbcas.

EPA tcxxcej expliac that Tide V has btcotac the “fiastaurt" a  i n  dspute becaar 2 n the criy m^or metfia program 
dot .1»  see already been broadly delogrtfd »  caeca. EPA a d  zxiasny aouroes hovt noted ir. 6 e pas: tt*  1 w e  unliJudy hte 
EPA wr»id pul an already dais^pead progrnn firan a sate uo m xvm . of 6 0 c  -iwj. ftcwrrer. 1 twnhcr of sourrrs adrf Cur 
Trie V offers 4 tihque oppcrucfey » tactic dus .ooe stx* A ts bcicg wsdefy dekgBCd. S a n a *  .if r t  tmwhrvnt. «w  CPA 
•teurce rcetses Tile V will provide the •^ualcgraoxr on which dxptnrs wtfc ru u  law mifi b* fenght-

A khn ifh  aw ar* that this was a sanoerbr, s»ue, EPA sources say Cut o iks wriitn VsuTquirters have only 
rtoersly b*gua go now to bossdk this Issue 00 a 3B icod t m  Ooc ig trxy  w r t x  potnri Out that K it a "very tricky”  
issue, bur adds Cu: a aumber o f people wnhai the ogtscy feci that a aorionil noliey u  navdod A rv^iona) te a r*
Xgstts tha: a tunooal strategy b  oretlcd u d  facia the office o f (nfcrccraent!. r ‘ rterong 30 kwWixLqi on this b lue"
'±us far. .Vr. EPA source says this 4 .unve il poiivy ts bcttg developed and \rt!l hr.T to be trail J ed  loor. smco a S a il 
fpciuon oa Idaho's pro g r id  will has e to be made a  ’Jbc sext coopie o f axw ia .

A source withia the sil progrxa ays  that 6 b  I t s *  is being priasnty droran by tba tnforceci.nt oCV* and has 
3 «  boee widely (iiscuuad among those who develop permit policy within toe air otfiee.
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Alaska State Senate
S e n a t e  F i n a n c e  C o m m i t t e e

Mail S lop 3li »o 
State Gipiiol 

luneau. Alaska moHi ii hs

MEMORANDUM

TO: Senator Drue Pearce, President
Alaska State Senate

t f-
DATE: February 1 , 1996

SUBJECT: Fiscal N’ote(s) WITHOUT a Finance Committee Referral

A positive fiscal note has been issued by the Department of Environmental 
Conservation for SB 199, which was referred to the Senate Resources 
Committee.

Please add a referral to the Senate Finance Committee.

Thank you.

FROM: Senator Rick Halford, Co-Cha
Senate Finance Committee

Attachment(s)

cc Senator Mike Miller, Chairman 
Senate Rules Committee 
Attn: Mar)' Gore

RI1/Is



Rcviiion Date:_________________________ ______________  Department Affected: Environmental
Title: An Act relating to environmental audita Comervatlon

and health a n a ta fctv  audita ~  BRU: Dcpartmcnt-wjric
Sponsor Senators Leman anJ Pearce Component Department-wide
Requestor ___________________________________________ ___________________________

CO M PO N E N T SE R IA L  NO. 633

FISCAL NOTE

STATE OF ALASKA DILL NO. SB 199_______

1996 LEGISLATIVE SESSION

E t p e n d i t u r e t / R e v c n u c - t ____________ (Thouiandt of Pollan)
O ft RATING EXTEND ITL’UES F Y  n F Y  9* F Y  99 R ’ 00 R '  01 R  02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LANDdc STRUCTURES
ORANTS.CLAIMS
MISCELLANEOUS

0 0 0 0 0 0 0 0 0 0 00
0 0 0 0 0 0 0 0 0 0 0 0

440 440 440 44 0 44 0 440
0 0 0 0 0 0 0 0 0 0 0 0
0 0 0 0 0 0 0 0 0 0 0 0
0  0 0 0 0 0 0 0 0 0 0 0
0 0 0 0 0 0 0 0 0 0 0 0
0 0 0 0 0 0 0 0 0 0 0 0

T O T A L  OPERATIN G 44.0 44.0 44.0 44.0 44.0 4J.0

c  trn A L  i-xrrM irrntM  I o o  oo| 0 0 | o o | oo| o o

n u N c i  iN M viM f.M  L>oj o o f o o  o o i <io| uo,

t w o  source
ICC* IfdrnJ RftrrfU 
ic r 'c r  xuwa 
toru o r
i NJt C f 'h t f n  Rrrni* 
••XiCrttimA 
'MOUIUi*

0 0 0 0 0 0 0 0 0 0 0 0
0 0 0 0 0 0 0 0 0 0 on

16 5 1 6 0 36 0 36 0 36 0 26 0
0 0 0 0 0 0 0 0 0 0 0 0
0 6 o b 0 (I b o 0 0 0 0

is d ts 0 1 k"6 IKO IKO IS ol
1 ( U a L 44 0 44 0 440 44 0 44 Ii 44731

Ij u m M ttt* i ntntM |Mt H H iIM

POSITIONS

\ 0.0

r t .l± T lM E
PART-TIME
TEMPORARY

o| 6 0 0 0  0|
01 n 0 ~ 5 ot bj
ol 0 0 0 ol 01

"VvvTYHS (Attach a wepara^ pagr if ncervury  )

The Nil m a in  Audit R cpcm  prtnicgcd. uach rrpom  may not be dittlcncd tac tf*  by court order The Nil. at mntten. it  to  
* tv J  that the department mould hate difficulty rafarctttg or ctuunng ituutcm  and regulatory compliance The departmeor 

cutd incur additional conaactual co in  math the Department of l a *  for legal a ttu iancr lo determine mhal documenii for 
• nich pnii'/cge it a u rn rd  are. in fact, p rn  Urged

Piepartdb> Larry k n e t  Phone 46C 30I0
D m tioe Durctor. Pitnaort of Adrraaturaiivc Scr»vctt  Date l/'N.Vfe

ApprmtdbjrCorrrmtaiioaer [U/\Qus~ f   -----
A D e p a rtm e n t of Enttfonmrnta) C » « u r r i  a i* c *Agcnrv Department o f I.fn ucnm m ta l C .murrv ataoa______________   Date

r u n u i  t o  m m  t t *  a i x  m v t * » c t k *s  t o n i a  u i u m a y i n  m . t u a r i o  o r r n t  
F * e  f u r th e r  d n t r t N r U u n  i n f c e m a s i a e .  c a l l  t h e  C V o r m o r  i  I x g i U a t n t  O f fW e
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B I L L :  SB 199 SHORT T I T L E :  ENVIRONMENTAL 4 HEALTH/SAFETY AUDITS
B IL L  VERSIO N :
SPO N SO R(S): SENATOR(S) LEM A N ,Pearce

CURRENT STATU S: (S ) RES STATUS DATE: 0 1 /0 0 /9 6
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D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

/
r c w v  k n I  S o !OVEHNOR

PLEASE PEPLY TO

March 20, 1996

PHO«£ t9O7)?69SIO0 FAX (907 )?T 6X 97
a  KEY QAKK 8UHD),.

’ OOCUSh UANST SUITE*00 
FAJPBANKS ALASKA 99701 *679 
PRONE 1907) AS I ■ 73 n
PAX '907)AS)-:»A6

X p O BOX
^ JUNEAU

7X I fOjCO O AtOND COUP T HCU 
EAU. ALASKA 990)10X0 

PhCNE <9O7iAffXO0 
Fa x  IOO7I40S47X

The Hono rable Rick Kalford 

Co-Chairman, Senate Finance Cctrrruttee 

Alaska State Leg islature 

S tate Capitol, R o o m  508 

Juneau, A l a s k a  99801-1152

Re: SB 1?9

Audit Privil ege a n d  Immunities

Sear S e nato r Halrord

Pursuant to your request during the S e n a t e  Finance 

Ccrraittee h e ari ng or. S3 199 cr. March 21. 1996, please find enclosed 

a copy of the U n i t e d  States Environmental Protection A g e ncy's Final 

Policy Statement cn environmental audits, w h i c h  b e c a r e  e f f e c t i v e  

January 22, 1998. Also enclosed is a copy cf an EPA Fact Sheet or. 

the Final P o l i c y  Statement.

Sincerely.

BRUCE M. 3CTELH0 

ATTORNEY GENERAL

By: J & n Z & i J L .

Marie Sanaone 

Assistant Attorney General

MS: p m  

Enclosures

cc: S e nat or Loren Lenar.

Pat Pourchoc. L egislative Eirectcr 

J anice Adair. EEC 

E e b o r a h  Behr. A G O  

C h r yatal s m t h .  a g o

r -  **r* m • WK »\ r f  i » . r



I N C E N T I V E S  F O R  S E L F - P O L I C I N G  
E P A  F A C T  S H E E T

B a c k g r o u n d ,  S c o p e  a n d  T i m e t a b l e

► E P A ’s f i n a l  p o l i c y  o n  i n c e n t i v e s  for s e l f - e v a l u a t i o n  a n d  
s e l f - d i s c l o s u r e  of v i o l a t i o n s  r e p r e s e n t s  a r e f i n e m e n t  o f  th e  
M a rc h,  19 95  V o l u n t a r y  E n v i r o n m e n t a l  S e l f - P o l i c i n g  a n d  S e l f -  
D i s c l o s u r e  I n t e r i m  P o l i c y  S t a t e m e n t ,  w h i c h  o f f e r e d  r e g u l a t e d  
e n t i t i e s  p o w e r f u l  n e w  i n c e n t i v e s  to d i s c o v e r ,  d i s c l o s e  a n d  
c o r r e c t  v i o l a t i o n s  of cn' i r c n m c n t a l  law.

► T h e  p o l i c y  is th e c u l m i n a t i o n  of an 1 0 - m o n t h  p r o c e s s  to 
r e a s s e s s  t he  A g e n c y ’s i n c e n t i v e s  to e n c o u r a g e  v o l u n t a r y  
d i s c l o s u r e  a n d  c o r r e c t i o n  of v i o l a t i o n s .  T h a t  p r o c e s s  b e g a n  
i n  J u l y  of 1994 w i t h  a t w o - d a y  p u b l i c  m e e t i n g  a n d  i n c l u d e d  a 
s e r i e s  of m e e t i n g s  ( - d i a l o g u e s - )  w i t h  s t a k e h o l d e r s  h o s t e d  
b y  t h e  A m e r i c a n  B a r  A s s o c i a t i o n’s S O NRE EL S u b c o m m i t t e e .

► U n d e r  t he  final p o l i c y ,  t h e  A g e n c y  w i l l  p r o t e c t  p u b l i c  

h e a l t h  a n d  the e n v i r o  m c n t  b y  r e d u c i n g  c i v i l  p e n a l t i e s  a n d  
no t r e c o m m e n d i n g  c r i m i n a l  p r o s e c u t i o n  f o r  r e g u l a t e d  e n t i t i e s  
that  v o l u n t a r i l y  d i s c o v e r ,  d i s c l o s e  a n d  c o r r e c t  v i o l a t i o n s .

► T h e  f i n a l  p o l i t y  a p p l i e s  t o  v i o l a t i o n s  u n d e r  a ll  o f th e  

e n v i r o n m e n t a l  l a w s  t h a t  E P A  a d m i n i s t e r s ,  a n d  w i l l  b e  a p p l i e d  
u n i f o r m l y  a c r o s s  E P A ' s  e n f o r c e m e n t  p r o g r a m s  a n d  R e g i o n s .

► T h e  p o l i c y  c a k e s  e f f e c t  o n  J a n u a r y  22, 1996. b u t  at  the 
d i s c r e t i o n  of E P A  m a y  b e  a p p l i e d  to  c a s e s  t h a t  m e e t  a l l  of  

th e c o n d i t i o n s  of t h e  p o l i c y  a n d  h a v e  n o t  y e t  b e e n  s e t t l e d .

► E P A  w i l l  s t u d y  t h e  r e s u l t s  of th e p o l i c y  w i t h i n  t h r e e  y e a r s  
a n d  m a k e  t h a t  s t u d y  a v a i l a b l e  t o  Che p u b l i c .

Incentive!! f o r  D u o  D i l i g e n c e ,  D i n c l o s u r o  a n d  C o r r e c t i o n

► U n d e r  t n e  final p o l i c y ,  w h e r e  v i o l a t i o n s  a r c  f o u n d  t h r o u g h  
v o l u n t a r y  e n v i r o n m e n t a l  a u d i t s  or  e f f o r t s  t h a c  r e f l e c t  a 

r e g u l a t e !  e n t i t y ' s  d u e  d i l i g e n c e  (i.e.. s y s t e m a t i c  e f f o r t s  

t o  p r e v e n t ,  d e t e c t  a n d  c o r r e c t  v i o l a t i o n s ,  a s  d e f i n e d  in t h e  
p o l i c y ) ,  a n d  all o f  t h e  p o l i c y ' s  c o n d i t i o n s  a r e  m e t  (noc 

d i s c u s s i o n  of s a f e g u a r d s ) ,  E P A  will not s e e k  g r a v i t y - b a s e d  
p e n a l t i e s  a n d  w i l l  g e n e r a l l y  not r e c o m m e n d  c r i m i n a l  

p r o s e c u t i o n  a g a i n s t  t h e  c o m p a n y  if the v i o l a t i o n  r e s u l t s  
f r c o  t h e  u n a u t h o r i s e d  c r i m i n a l  c o n d u c t  of a n  e m p l o y e e .

► W h e r e  v i o l a t i o n s  a r e  d i s c o v e r e d  b y  m e a n s  o t h e r  t h a n  
e n v i r o n m e n t a l  a u d i t s  o r  d u e  d i l i g e n c e  e f f o r t s ,  bu t a r e  
p r o m p t l y  d i s c l o s e d  a n d  e x p e d i t i o u s l y  c o r r e c t e d .  E P A  w i l l  

r e d u c e  g r a v i t y * b a s e d  p e n a l t i e s  b y  751 p r o v i d e d  t h a t  al l of 
t h e  o t h e r  c o n d i t i o n s  of th e p o l i c y  a re met.



► E P A  r e t a i n s  i t s  d i s c r e t i o n  t o  r e c o v e r  e c o n o m i c  b e n e f i t  
g a i n e d  a s  a r e s u l t  o f  n c n c o m p l i a n c e , s o  t h a t  c o m p a n i e s  w o n ' t  
be a b l e  t o  o b t a i n  a n  e c o n o m i c  a d v a n t a g e  o v e r  t h e i r  

c o m p e t i t o r s  b y  d e l a y i n g  t h e i r  i n v e s t m e n t  in c o m p l i a n c e .

► T h e  f i n a l  p o l i c y  a l s o  r e s t a t e s  E P A ' s  p r a c t i c e  o f  n o t  
r o u t i n e l y  r e q u e s t i n g  e n v i r o n m e n t a l  a u d i t  r e p o r t s .

S a f c g u a r d o  to P r o t e c t  t h o  P u b l i c

► In a d d i t i o n  t o  p r o m p t  d i s c l o s u r e  a n d  c o r r e c t i o n ,  t h e  p o l i c y
r e q u i r e s  c o m p a n i e s  t o  p r e v e n t  r e c u r r e n c e  o f  t h e  v i o l a t i o n  
a n d  t o  r e m e d y  a n y  e n v i r o n m e n t a l  h a r m .

► R e p e a t e d  v i o l a t i o n s  o r  t h o s e  w h i c h  m a y  h a v e  p r e s e n t e d  an
i m m i n e n t  a n d  s u b s t a n t i a l  e n d o n g e r m e n t  o r  r e s u l t e d  in s e r i o u s
a c t u a l  h a r m  a r e  e x c l u d e d  f r o m  th e p o l i c y ' s  c o v e r a g e .

► C o r p o r a t i o n s  r e m a i n  c r i m i n a l l y  l i a b l e  f o r  v i o l a t i o n s

r e s u l t i n g  f r c m  c o n s c i o u s  d i s r e g a r d  o f  t h e i r  l e g a l  d u t i e s ,  
a n d  i n d i v i d u a l s  r e m a i n  l i a b l e  f o r  c r i m i n a l  w r o n g d o i n g .

► T h e  p o l i c y  c o n t a i n s  t w o  p r o v i s i o n s  e n s u r i n g  p u b l i c  a c c e s s  t o
i n f o r m a t i o n .  F i r s t ,  E P A  m a y  r e q u i r e  as a c o n d i t i o n  of 
p e n a l t y  m i t i g a t i o n  t h a t  a d e s c r i p t i o n  o f  t h e  r e g u l a t e d  

e n t i t y ' s  d u e  d i l i g e n c e  e f f o r t s  b e  m a d e  p u b l i c l y a v a i l a b l e .
Ar.d s e c o n d ,  w h e r e  E P A  r e q u i r e s  t h a t  a r e g u l a t e d  e n t i t y  e n t e r  ' 

i n t o  a w r i t t e n  a g r e e m e n t ,  a d m i n i s t r a t i v e  c o n s e n t  o r d e r  o r  
j u d i c i a l  c o n s e n t  d e c r e e  t o  s a t i s f y  t h e  p o l i c y ' s  c o n d i t i o n s ,  
t h o s e  a g r e e m e n t s  w i l l  b e  m a d e  p u b l i c l y  a v a i l a b l e .

A  P o s i t i v e  A l t e r n a t i v e  to A u d i t  P r i v i l e g e

► E P A  r e m a i n s  f i r m l y  o p p o s e d  t o  t h e  e s t a b l i s h m e n t  o f  a 

s t a t u t o r y  e v i d e n t i a r y  p r i v i l e g e  f o r  e n v i r o n m e n t a l  a u d i t s ,  o r  
b l a n k e t  i m m u n i t i e s  f o r  i r r e s p o n s i b l e  c o n d u c t .

► T h e  f i n a l  p o l i c y  is a p o s i t i v e  a l t e r n a t i v e  t o  p r i v i l e g e s  
t h a t  c o u l d  be u s e d  t o  s h i e l d  e v i d e n c e  of v i o l a t i o n s  o f  

f e d e r a l  e n v i r o n m e n t a l  l a w  a s  w e l l  a s  r r i m i n a l  m i s c o n d u c t ,  
d e n y  t h e  p u b l i c  i t s  r i g h t  t o  k n o w  u s e f u l  i n f o r m a t i o n '  

a f f e c t i n g  i t s  h e a l t h  a n d  t h e  e n v i r o n m e n t -, d r i v e  u p  

l i t i g a t i o n  c o o t s ,  a n d  c r e a t e  a n  a t m o s p h e r e  o f  d i s t r u s t  

b e t w e e n  r e g u l a t o r s ,  i n d u s t r y  a n d  l o c a l  c o m m u n i t i e s .

► T h e  p o l i c y  e l i m i n a t e s  t h e  n e e d  f o r  a n y  p r i v i l e g e  a s  a g a i n s t  
t h e  g o v e r n m e n t ,  b y  e l i m i n a t i n g  o r  r e d u c i n g  c i v i l  p c n a l t i e c  
a n d  l e s s e n i n g  t h e  l i k l i h o o d  of c r i m i n a l  p r o s e c u t i o n  f o r  
t h e s e  c o m p a n i e s  t h a t  a u d i t ,  d i s c l o s e  a n d  c o r r e c t  v i o l a t i o n s  
a n d  m e e t  t h e  o t h e r  c o n d i t i o n s  of t h e  p o l i c y .

-  2 -
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ENVIRONMENTAL PRO rECTlON 
AGENCY

(f o i -hoo - ii

Incentives tor Self-Policing: Discovery. 
D'sclosuro, Correction and Prevention 
of Violations

ar.ENCY: Environmental Protection 
Agency (EVA).
ACttCft: Final Policy Statement.

S-vuanv: The Environmental Protection 
Agency (EPA) today issues II* final 
policy to enhance protection of human 
h-illh  and tho environment by 
encouraging regulated entities to 
v iuntanly discover. and disclose and 
correct violations of environmental 
r> quiremonts. Incentives include 
e .minuting or substantia.lv reducing 
the gravity component of civil pennitbu 
and not recommending cases for 
c. iminal prosecution where specified 
r millions are met. to those who 
voluntarily self-disclose and promptly 
correct violations. The policy also 
Estates EPA's long standing practice of 
not requesting vo'untary audit reports to 
t;v»«r enforcement investigations This 
p .ucv was developed in close 
consultation with tbo U S Department 
or Justice, stales, public interest groups 
and the regulated community, and will 
be applied uniformly by th» Agency's 
enforcement programs.
0 »TtS: This policv la effective January 

tw a.
r j«  rue twin t w tw n c #  contact:
A-l Jltiorval documentation relating to 
t) '  development of this policy U 
cr.nuir.vd in the environmental auditing 
public docket. Documents from the 
d ' < set may be obtained by calling (202) 
2W-7549. requesting sn indes to docker 
lC «W d)l. and Using document 
requests to (202) 260-1400 !fours of 
operation are 9 am. to 3 JO p m .
Monday through Frtilay. esLept legal 
holiday*. Additional contacts are Robert 
Fentress or Ilnan Riedel. at (2021 564- 
419?

V m iV C n A J Il earCrtWUTSOM: 

f. Lsplanaliofs of Policy

A Introduction
The Environmental Protect loo Agency 

todav issues ita final polio- to enhance 
protection of human health ami Ihe 
environment by encouraging regulated 
entitle* to discover voluntarily, disclose, 
correct ami present violations of federal 
environmental Uv» Effect!..i SO lass 
from >c»iev. *  h«re (rotations ate (osind 
through voluntary environmental awejsr• 
or -ttj/ia that reile» t a required .-*>tiii » 
ilve ii.ligRxa ami are , r'-.mpKy

disclosed siid oxpodltiously corrected, 
EPA will not swk gravity-based (I.e.. 
non-economic benefit) penalties and 
will generally not recommend criminal 
prosecution against tha regulated entity. 
EPA will reduce gravity-based penalties 
by 75% for violations that are 
voluntarily discovered, and are 
promptly disclosed and corrected, even 
if not found through a formal audit or 
due diligence. Finally, the policy 
restates EPA't long-held policy and

S
trachea to refrain from routine requests 
or environmental audit reports.

The policy include important 
safeguards to deter irresponsible 
behavior and protect tho public and 
environment. For eutopic, in addition 
to prompt disclosure and expeditious 
ccrrection. the policy requires 
companies to act to prevent recurrence 
of the violation and to remedy any 
environmental harm which may havo 
occurred. Repeated violations or those 
which result in actual harm or may 
present Imminent and substantial 
endangermcnt are not eligible for relief 
under this policy, and companies will 
not be allowed to gain an economic 
advantage over their competitors by 
delaying :h«ir investment in 
compliance. Corporations remain 
;nmreal!y liable for violations that 
result from conscious disregard of thctr 
obllgitions under the law. and 
individuals are liable for criminal 
misconduct.

The isssiar.ee of this policy concludes 
EPA’s eighteen-month public evaluation 
of the optimum way to encoungo 
voluntary self-policing while preserving 
fait snd effective enforcement. The 
incentives, conditions and oxceptiont 
renounced Uxia) reflect thoughtful 
suggestions from the O|ortmenl of 
Justice, state ittonsevs general and local 
prosecutors, sute envitonmer.ial 
agencies, the regulated community, and 
public interest organizations EPA 
believes that il has fotiod a balanced 
and responsible approach, and will 
conduct a study wsthln three rears to 
determine th* effectiveness of this 
fwllcy.

0. Public P ro m t

One of the Environmental Protection 
Agency a most important 
responsibilities is ensuring compliance 
with federal laws that protect public 
health and safeguard the environment 
Fifcctive del envoi e mpuret inspecting, 
bringing penalty actions and securing 
• omplMrv'e and remedial.on of barm 
Oat Cl* A realizes that achieving 
tonpliarue also requires the 
fM jefSiioa of thousands **f butinettc > 
and .ttliifi iigulatrj sntiliot subject in 
Ihew requirements Arxoidinglv. .•»

May of 11104. th*i Admini.Mraiur osked 
the Officn of Enforcement and 
Compliance ,V.wurance (OECM to 
(loiurmine whether additional 
incentives were needed to encourage 
voluntary disclosure and correction of 
violations uncovered during 
environmental audits.

EPA began its evaluation with a tivo- 
day public meeting In July of 1904. in 
Washington. D.C. followed by l  two- 
day meeting in San Francisco on 
January 19. 1095 wall stakeholders from 
industry, trade groups, stato 
environmental commissioners ana 
attorneys general, district attorneys, 
public interest organisations and 
professional environmental auditors, 
The Agency also established and 
maintained ■ public docket of testimony

escntod at these meetings and ail 
commeni and cormpondnnco 
submitted to EPA by outside parties on 
this issue.

In addition to considering opinion 
and information from stakeholders, tho 
Agency examined oilier federal and 
slate policies related to self policing, 
self-disclosure and correction. The 
Agency also considered relevant surveys 
on auditing practices in the pnvate 
sector. EPA completed the first stage of 
this effort with the announcement of an 
interim policy on Apnl 3 of this year, 
which defined conditions under which 
ETA would reduce civil penalties red 
not recommend cnmin.il prosecution for 
companies that audited, disclosed. and 
corrected violations

Interested parties wv*re asked to 
submit comment on the interim policy 
by June 10 of this rear (60 FK 16975). 
and EPA received over 100 responses 
from a wide vanety of pnvate and 
public organizations (Comments on the 
interim audit policy ire contained in the 
Auditing Folicy Docket, hereinafter. 
Docket" ) Further, the American Uar 

Association SONREEL Subcommittee 
hosted five days of dialogue with 
representatives from tho regulaled 
industry, states red public interest 
organizations in Juno ar.d September cf 
this year, which identified options for 
strengthening the intenm policy The 
changes to the intenm policy 
renounced lodty reflect insight gained 
through comments submitted to EPA. 
the AHA dialogue, and the Agency's 
practical espenonr a impiem*>niing the 
intenm policy

C  Purpat*

This policy is designed to encourage 
gtvaier • om plume with Laws and 
regulations that preroti human hea.th 
and the environment tt promote* j  
higher vljnovnl of veil poll* liw t> wmi* >qf gravity abated pen :iti*» (or
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violations that are promptly disclosed 
and corrected, ind which were 
discovered through voluntary audits or 
compliance management systems that 
demonstrate due diligence. To further 
promote compliance, the policy reduces 
gravity-based penalties hy 75% for any 
violation voluntarily discovered and 
promptly ditelowd and corrected. even 
if not found through an audit or 
compliance management system.

EPA's enforcement program provides 
a strong incentive for responsible 
behavior by imposing stllf sanctions for 
noncompliam.it. Enforcement has 
contributed to the dramatic expansion 
of environmental auditing measured in 
numerous recent surveys. For example, 
more than 90% of the corporate 
respondents to a 1995 Prirc-Watorhouse 
turvoy who conduct audits said that one 
-if the reasons they did v> was to find 
and correct violations before they were 
found by government Inspectors. (A 
copy of the Price-Watcrhouso iiirvny ts 
contained tn the Docket as document 
VHJ-A-78 j

At iho same time. l ecnuse government 
resources are limited, maximum 
complianco cannot be achieved without 
ictixe efforts by the .regulated 
community to police themselves. More 
than half of tho respondents to the same 
t'WS Price-Waterhouse survey said that 
thev wouid expand environmental 
auditing in exchange fnr reduced 
penalties for violations discovered and 
carrvcled While many companies 
already audit or have compliance 
manaaement programs. EPA believes 
•fiat the incentives offered ;n this policy 
will improve the frequency and quality 
of these self monitoring efforts.

2 ) I n c r n i n  e» f o r  S t l f - P o h c i n q
Section C of EPA's policy identifies 

the rnator incentives that EPA will 
provide to encourage self-policing, lelf- 
disclosure. «nd prompt self -cornier ion. 
These include nos seeking gravity based 
cavil penalties or reducing thorn by 
75%. declining to rrcnmmend criminal 
prosecution for reaulaicd entities that 
self police, and refraining (tom routine 
request* for audili. (As noled in Section 
0 of the policy. EPA has refrained from 
making routine requests for audit 
reports s.noe issuance ol its 1946 policy 
•an environmental auditing)

Eliminating Gravity IU»ed Penalties
Under Sectlun CS 1) of the police. EPA 

wtII not seek gravity based penalties for 
violations found through auditing that 
ire promptly disclosed and corrected
<.ruvtlv listed penalties K ill alto he 
« iivr-t for iis la t iie i .’oord ihta qh mv
• lit Ml - e jn ] -file Mr e l!  (iq
•rt. ie ''  .i . r r ll*  l „'l lh»H thit tl|»»

a compliance management program that 
meets tho criteria for due diligence in 
Section G of the policy.

Gravity-based penalties (defined In 
Soction 0 of tho policy) generally rofleet 
the seriousness of tho violator's 
behavior. EPA has elected lo waive such 
penalties for violations discovered 
through due diligence or environmental 
■audits, recognizing 'hat these voluntary 
efforts play a critical role in protecting 
human health and the environment by 
idontifying. correcting and ultimately 
preventing violations. All of tho 
conditions set forth tn Section D. which 
include prompt disclosure and 
exp«tdi, 'om correction, must bo satisfied 
for gravity-based penalties to be waived.

.Vs in the interim policy. EPA reserves 
the right to collect any economic benefit 
that may havo been realized as a result 
of nnncompiiance. even where 
companies meet all other conditions of 
the policy. Economic benefit may bo 
waived, however, where the Agency 
determines that it ts insignificant.

After considering public comment. 
EPA has decided to retain tho discretion 
lu recover economic benefit for two 
reasons. First. it provides an incentive 
to comply on time. Taxpayers expect to 
pay interest or i penalty fee if their ta x 
payments are late; the same principle 
should apply to corporations that have 
delayed their investment in compliance 
Second. •( is fair because it protects 
rctponsiblo companies from being 
undercut hy 'heir noncomplying 
competitors, thorebv preserving a level 
playing field. The concept ol recovering 
economic benefit was supported m 
public comments by many stakeholders, 
including induslrv representatives (see. 
r  « . Docict. Il-F-JV . U-F-28. and Il-F- 
lflL

2. 75% Reduction of Gravity

Tlie policy appropriately limits the 
complete waiver o l gravity-based civil

E
"nalties io companres that meet the 
igher standard ol environmental 
auditing or systematic compliance 
management However, to provide 

additional encouragement for the kind 
o l self-policing that benefits the public, 
gravity bated penalties will be reduced 
by 75% for a violation that is 
voluntarily dtu overed. promptly 
disclosed and expediiioutiv corrected, 
even if if waa not found through an 
environmental audit and the company 
cannot document due diligence EPA 
esperts that this will eticourage 
cum ponies to come forward and work 
With the A gene i trt revolve 
environmental problems sod trgm to 
ik’ ivM|i an effective coropl are a

Gravity-based penalties will bn 
reduced 75% only where tho company 
mn-its all conditions in Sections D(2) 
through D(9). EPA has eliminated 
language from tho interim policy 
indicating that penalties may ho 
reduced "up to'' 75% where "most" 
conditions are met. because the Agency 
believes that ail of tbo conditions in 
D(2! through D(9) are reasonable and 
essential to achieving complianco. This 
rha.igo also resjionds to requests for 
greater clarity and predictability.

3. S o  Recommendations for Criminal 
Prosecution

EPA has never recommended criminal 
prosecution of a regulated entity based 
on voluntary disclosure of violations 
discovered through audits and disc!o-.ed 
to tfn government liefore an 
investigation was already under way. 
Thus. ETA will not recommend criminal 
prosecution for j  regulated entity that 
uncovers violations through 
environmental audits or dun diligence, 
promptly discloses and expeditiously 
*orr*ict* those violations, and meets all 
other conditions of Section D of the 
policy.

Tf is poilcy is limited to good actors, 
and he re fore has important limitations 
it will not apply, for example, where 
:orp train officials are consciously 
nvo ved m or willfully blind to 

violations, or conceal or condone 
noncornpllanc*. Since the regulatod 
entit t must satisfy ail of the conditions 
of Section D of the poilcy. violations 
thai i a used serious harm or which may 
pose imminent and substantial 
endj tgerment to human health or the 
environment are nor covered by this 
police Finally. FPA reserves tho right to 
recommend prosecution for the enmin il 
Conduct of any culpable individual

Even where all ol the conditions of 
this policy are not met. however, tt t» 
important to remember that EPA may 
decllr e to recommend prosecution of i 
company or individual for many other 
reasons under 04her Agency 
enfortetnent policies For example, the 
Agent y may decline to roe otnmend 
ptoses utton where there ts no 
significant harm or culpability ml the 
individual or corporate defendant hat 
cooperated fully

Where a company has met the 
conditions for avoiding a 
re< otnroemUiion for criminal 
pruu-tution under this policy, if will 
not (ai e any c iv il tiabit'ly for gravity- 
based penaltlrs. That is !wsauve the 
viirve < onditlons lot discovery. 
liiM'luture, and correct loo apply in both 
rates This represents a clarification of 
th< intertm policy, nor a substantive 
• fisng r
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4 No Routine Requests for Audits

EPA is reaffirming its policy, in effect 
since 19H0. to refrain from routine 
requests for audit*. Eighteen months of 
puniic testimony and debate have 
produced no evidence that the Agency 
has deviated, or shuuld deviate, from 
this policy.

if the Agency has independent 
ovidence of a violation, it may seek 
tnrormation needed to establish tho 
e*:unt and nature of the problem and 
the degree of culpability, in general, 
however. an audit which results in 
pr >mpt correction clearly will reduce 
lin ility . not expand it. Furthermore, a 
re :ow of the criminal docket did not 
reveal a single criminal prosecution for 
venations discovered as a result of an 
audit self-disclosed to the government.

E  Conditions

scfion D describes the nine 
additions that a regulated entity must 
tn --•! In order for the A gene; not to seek 
It" lo reducel gravity-oased penalties 
under the policy. As explained m the 
Summary above, regulate*! irntiiies that 
m"*'t jI I  nine condition* will not face 
gravity based civil penalties, and will 
generally not have to fear criminal 
prosecution. Where ihe regulated entity 
mm's il l  of the conditions except the 
first iDl t|). EPA will reduce gravity- 
b >ed penalties by 7 3 V

1 Epistovery of the Violat.on Through 
an Environmental Audit or Due 
Dii.genco

’.’nder Section Dfl). the violation 
m nt have been discovered through 
ei.hrr a) an environmental audit that is 
systematic, objective, and periodic as 
J" mod in the 1988 audit policy, or Ib)
» documented. svitcmattc p oxedurc or 
prtctice which reflocts the regulated 
ett'iiy s duo diligence in preventing, 
detecting, and corructkng violations. The 
interim policy provided full credit for 
inv violation found through 'voluntary 
self evaluation/* even if the evaluation 
did not constitute an audit. In order to 
re- vse full credit under the final policy, 
inv i*lf evaluation that is not an audit 
tmul be part of a 'due diligent a" 
progtam Both "environmental audit" 
and "duo diligence" are defined in 
.Section 0 of the policy

Where the violation Is discovered 
through a "systematic procedure or 
practice ' which is not an audit, Ihe 
nrgulaied entity will be asked to 
dot urnerit how its program refl« ts the 
criteria for due diligence at defined in 
Vm iron I) of Ihe policy These criteria, 
•this.il are eilaptini from vttiling rrxtcs 
of .u atiiie  such it  Ihe I'Pil Oimmal 
Sectent lit* Guidelines <v*re I'dlv

discussed during tho ABA dialogue. Tho 
criteria .uo flexible enough to 
accommodate diflorunt types and sizes 
of businesses. Tho Agency recognizes 
that n variety of complianco 
management programs may develop 
under the duo diligence criteria, and' 
will uso its review under this policy to 
determine whether basic criteria have 
been met.

Complianco management programs 
which train and motivate production 
staff to prevent, dotcct and correct 
violations on a daily basts are a valuable 
complement to periodic auditing. Tho 
policy Is rcsponsivo to 
recommendations received during 
public comrnont and from tho ABA 
dialogue to give compliance 
management efforts which meet the 
criteria for due diligence tint <amu 
penalty reduction offered for 
environmental audits. (See. <? g . IJ-F- 
39. K-E-1S. and ll-O-W  in tho Docket.)

EPA may require as a condition of 
penalty mitigation that a description of 
the regulated entity's due diligence 
efforts bo mads putiicly available. The 
Agency added this provision in 
response to suggestions from 
environmental groups, and believes that 
the availability of tuch information will 
allow the public to judge the adequacy 
of compliance management systems, 
lead to enhanced compliance, and foster 
greater public trust in the integrity of 
complianrn management systems.

2. Voluntary Discovery and Prompt 
Disclosure

Under Section DOl of the flrul policy, 
the violation must havo been identified 
voluntarily, and not through a 
monitoring, sampling, oraudi'.ng 
proredure that is required by statute, 
regulation, permit, judicial or 
administrative order, or consent 
agreement. Section D(4) requires that 
disclosure of the violation be prompt 
and in writing To avoid confusion and 
respond to state requests for greater 
clarity, disclosures under this policy 
should be made to EPA. The Agencv 
w ill work closely with stales in 
implementing >ho policy

The requirement lhal disruvery of the 
violation ba voluntary iscunsistent wnh 
proposed federal and state bills which 
would reward those discoveries that the 
regulated entity can legitimately 
attribute to its own voluntary efforts,

The pulicv gives three specific 
esamples of dlw osery that would not be 
voluntary, and therefore would nor be 
eligible for (serially mitigation 
•'missions violations detevtesl through a 
requited continuous emitstuns monitor 
violations of NPDES thw hsrge limits 
I rood through p rs .u iW  monitoring

and violations discovered through a 
complianco audit required to bo 
performed by thu terms of a consent 
order or settlement agreement.

Tho final policy gemrrnily applies to 
any violation that is voluntarily 
discovered, regardless of whether tho 
violation is required to be reported. This 
definition responds to comments 
pointing out that reporting requirements 
.ire oxtnnsivo, and that excluding them 
from tho policy's scopo would severely 
limit the incentive for self-policing (see. 
e £.11-0-48 in the Docket).

The Agency wishes to emphasize that 
tho integrity of federal environmental 
law dopomis upon ’unelv and accurate 
reporitng. The public reties on timely 
md accurate reports from the regulated 
community, not only to measure 
compliance but to evaluate hvalth or 
••nvtronmental risk and gauge progress 
in reducing poilutam loadings. EPA 
expects the policy to encourage the kind 
of vigorous self-policing that will servo 
those objective*, and not in  provide an 
excuse for delayed reporting Whore 
violations of reporting requirements are 
voluntarily discovered, thev must be 
promptly reported tat discussed beiaw). 
Where > failure to report results in 
imminent and substantial endangernrent 
or serious harm, that violation ts not 
L.ov«ted under this poilcy 
Condition D{8|). Tha poitcy also 
requires the regulated entity to prevent 
recurrence of the violation, to ensure 
that noncompiiance with reporting 
requirements is not repeated. EPA will 
clow I v scrutinize the eifcc: of the poilcy 
in furthering the public interest m 
'imely and accurate reports from the 
regulated '.ammuntty.

Under Section D<4). disclosure of the 
.rotation should be made within 10 
davs of its discovery, and m writing to 
EPA. Where a itatute or regulation 
requires reporting be made in less than 
to days, disclosure shouid be made 
within the time limit established by law 
Where reporting within ten days is not 
practical because the viulation is 
complex and compliance cannot be 
determined within ihat period, the 
Agency may sicepl later disclosures if 
the circumstances do not present a 
serious threat and tho regulated enntv 
meets its burden of showing that the 
additional rinse was needed to 
determine compliant e status

This condition recognizes that >t is 
•Jilitdl fo* EPA to get timely reporting 
of violations in order that >t might have 
• tear noore ol the violations and the 
opportunity to respond if necessary, as 
weil as an atcurulo piiluro of s glt«n 
f* ildv s lompluinre re« i-nl Prompt 
liw  insure .valso<•. ufer.i r ul 'h r  
•'egul v flen tity  * irxxl tai'h in "sanirog
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to achieve or return to compliance as 
soon as posslblo.

In the final policy, the Agoncy has 
added tho words, "or rnny have 
occurred," to tho sentence. "The 
regulated entity fully discloses that a 
specific violation has occurred, or may 
have occurred * * V  This change, 
which was made in response to 
comments received, clarifies that where 
an entity has somo doubt about the 
existence of a violation, the 
rocommundod course is for il lo di« lo.wt 
and allow tho regulatory authorities to 
make a definitive determination.

tn general, '.he Freedom of 
Information Ac: will govern Ihe 
Agency's release of disclosures mode 
pursuant to this policy. EPA will, 
independently of FOIA. make publicly 
available any compliance agreements 
reached under the policy (see Section I i 
of the policy I. as well as descriptions of 
due diligence programs submitted under 
Section 0.1 of the Policy. Any material 
claimed to bo Confidential Business 
Information will bo treated in 
tr.cordanre with EPA regulations at 40 
C F  R. Part

3. Discovery and Disclosure 
independent of Cowrnment or Third 
Party Plaintiff

Under Section DU), in order to be 
"vo luntarythe violation must be 
.dentifiod snd disclosed bv the 
regulated onttty pnor to: tho 
commencement of a federal state or 
local agency inspection, investigation, 
or information request: notice of a 
a liren  suit: legal complaint by a third 
party: tho reporting of the violation to 
EPA by a "whistleblower ‘ employee, 
amt mminent discovery of the violation 
by a regulatory agency.

Tins condition means that regulated 
entities must have taken tha initiative to 
find violations and promptly repott 
them, rather than reacting to . towledge 
of a (sending enforcement action or 
third-party complaint. This concept was 
reflected m the interim policy and in 
federal and state penalty mununtlv taws 
and did not prove controversial in tho 
public comment process

4 Correction and Remediation
Section DUI ensures that, in order to 

receive 'he penalty mitigation benefits 
available under the policy, tho regulated 
•ntily not only voluntarily discovers 
and promptly discloses a violation bsit 
«sp*diliously currr* ts it. remedies any 
Isartn caused hv that violation 
Urn hiding r  ting to jnv spill ami 
• jrrving out mv .inosal or remedial 
■j tints required be la«). *nd 
«• v t irftlllrt t*1 \% t tf>

• I l f l d l * *  « l  I|« * ?»•» - I I  4 *1 * 1  I V  \

authorities that violations havo boon 
corroctod. It also enables EPA to insure 
that tho rcguintod entity will bo publicly 
accountable for its commitments 
through binding written agreements, 
ordors or consont decrees whoro 
necessary.

Tho filial poilcy requires tho violation 
to he corrected within 40 days, or that 
tho regulated entity provide written 
nollco where violations may take longer 
to correct. EPA recognizes that sorno 
violations can and should be corrected 
immediately, while others (e.g.. whore 
capital expenditures are involved). may 
take longer than 60 days to correct. In 
ill cases, the regulated entity will be 
expected to do its utmost to achieve or 
return to compliance as expeditiously as 
possible.

Where correction of tho violation 
dopends upon issuance of a permit 
which has been applied for but nut 
issued by federal or state authorities, the 
Agency will, where appropriate, make 
reasonable efforts to secure timely 
review of the permit

S. Prevent Recurrence
Under Scclion DI6). tho regulated 

entity must agree to take steps to 
prevent a recurrence of the violation, 
including but not limited to 
improvements to its environmental 
auditing or due diligence efforts. The 
final policy makes clear that the 
preventive steps may include 
improvements to a regulated entity's 
environmental auditing or due diligence 
etforts to prevent recurrence of the 
violation

In the interim policy, the Agency 
required that the entity implement 
appropriate measures to prevent a 
recurrence of the violation, a 
requirement that operates prospective!* 
However, a separate condition in the 
intenm policy also required that the 
violation not indicate ‘a failure to take 
appropriate steps to avoid repeat or 
recumng violations '—a requirement 
that operates retrospectively In the 
lots rest of both clarity and fairness, the 
Agencv haa decides! for purposes of this 
conuilion to kiep the focus prospective 
and (hut to require only that steps be 
taken to prevent recurrence of the 
violation after It has been disclosed

n N’«i Repeat Violations
In response to requests from 

i omrns-nlers (see, e g . IG F-Id  ami 11-4.’*- 
Ill >n dm tVx ketf. EPA has established "bright lines ’ to determine when 
pres w it  s filiation* sviil Issr 4 regulated 
«iitii\ from obtaining reimt under *fu» pot • Prete till help prutn! ttsw

4*11! iHpcniflf'^^twpintw s .
11% f ♦I”  llaa  Vi H m J

for repeat offender*. Under condition 
D|7). tho same or closely-related 
violation must not have occurred 
previously within the past three years at 
•ho same facility, or bo part of a pattern 
of violations on the regulated entity's 
part over the past five yoars This 
provides companies with a continuing 
incentive to prevent violations, without 
being unfair fo regulated entities 
responsible for managing hundreds of 
facilities It would be unreasonable to 
provide unlimited amnesty for repeated 
violations of the same requirement.

The term "violation" nciudesony 
violation subject to a federal or statu 
civil judicial or administrative order, 
consent agreement. conviction or piea 
agreement. Recognizing ’hat minor 
violations ire sometimes settled without 
a formal action in coun. die term also 
covers any act or omission for which the 
regulated entity has received -t penalty 
reduction tn tho oast. Together, t h e r e  
condition', identify situations in which 
th e  regulated community has had clear 
notice of its noncompliancc and an 
opjiortunity to correct.

7. Other Violations Excluded
Section Dltt] makes ctur that penalty 

reductions are not ivailaole under this 
policy fur violations that resulted in 
serious actual harm or which may have 
prevented an imminent and substantial 
endangerment to public health or the 
environment. Such events indlcato 1 
serious failure lor absence) of a self- 
policing program, which should be 
designed to prevent such risks and it 
■would seriously undermine deterrence 
to waive penalties for such violations 
There exceptions are responsive to 
suggestions from public interest 
organizations. as wall as other 
commented. I See. >• g . II-F-39 and II- 
G-tfl in the Docket I

The final policy also excludes penally 
reductions for violations of the specific 
terms of any order, consent agreement, 
or plea agreement iSee. II-E-40 In the 
Docket.) Once a consent agreement hat 
been negotiated. ’here is lutle incentive 
to comply if there are no sanctions for 
violating its specific requirements- The 
exclusion in this section applies to 
violations of *he terms of any rrspome 
removal or remedial action covered by 
1 written agreement.

4 Cooperation
Under Seciion Did). the regulated 

entity must cooperate as required bv 
f PA and provide information nesrvvary 
to determine the appm ability of the 
policy This condition is largely 
-unhanged from the ntetirn policy fn 
• bo final policy, howewr. the Agvocv 
lia* sddexl lhal “ • ooperatnin * lm ludox



1)0710 Federal Register / Vol. 60. No. 246 / Friday, December 22. 1995 / Notices

assistance in determining tho facta of 
iny related violations suggested by the 
disclosure, aa well os of tho disclosed 
violation Itself. This was added to allow 
tho agency to obtain information about 
any violations indicated by the 
disclosure, even whore the violation Is 
not initially identified hy the regulated 
entity.

F Opposition lo Privilege

Tho Agency remains firmly opposed 
to tho establishment of a statutory 
evidentiary pnvilego for environmental 
audits for tho following reasons:

I. Privilege, by definition, invites 
secrecy, instead of tho openness needed 
to build public trust in industry's abilttv 
to self-police. American !aw reflects the 
high value that the public places on fair 
access to the facts The Supremo Court, 
for "sample, has said of privileges that, 
"(wlhatevcr their origins, these 
exceptions to the demand for every 
man s ovidenco are not lightly created 
nor expansively construed, for thov are 
in derogation of the search for truth. ’ 
United States v .Viaon. 4 IR U S 0R3 
! 19*4). Federal courts have 
unanimously refused to recognize i 
privilege (or environmental audits m the 
context of government investigations. 
-S".*. e g . United S ta in  v. Se tte r. J32 
F R.D. 8 .9-10 iD.Conn 19901 
'application of a privilege ’would 
effectively impede I EPA’s) ability to 
•mforre the Clean Water Act. and would 
t>« contrary to stated public aollcy ’ l

2 Eighteen months have failed to 
produce any evidence that a privilege t» 
needed. Public testimony on ’be interim 
policy confirmed that EPA rarely us**s 
audit reports as evidence Furthermore, 
surveys demonstrate 'hat environmental 
auditing has expanded rapidlv over the 
past dr -ade without the stimulus of a 
pnvilege. Most recently, the 1995 Price 
W iterhouse survey found that those few 
farge or mid-sized companies Hut do 
not audit generally do not perceive mv 
ne*d to; concern about confidentiality 
ranked as one of the teeii important 
factors m their decisions

3 A pnvilege would invite 
defendants tocUun as ’’audit * material 
almost any evidence the government 
needed ii) establish a iinlaiion ur 
determine who was responsible For 
example, most audit privilege bills 
under lonsideration *n federal and date 
legislatures would arguably protest
'■ lu ll information—*uih as h* sltti 

'tudies or contaminated red-mem 
data—and not u-.t the • on> uvior.s <>( 
fre auditors Whiir the ro»«trno«-nt 

,ia ro ati e*v to required
tint} •* .i#r>e»

OHilfW'> IcM •» ■ i j f i i'-1 »
f: . .,»x* *1141 I* **r

underlying facts needed to detormine 
whether such data wore accurate.

I. An audit privilege would breed 
litigation, as both parries struggled to 
determine whai material fell within its 
scope. Tho problom is compounded by 
the lack of any dear national standard 
for audits. Tho "m cnm em " (I.e.. non- 
public) proceedings used to resolve 
these disputes under some statutory 
schemes would result in a series of 
time-consuming, uxpensivo mini-trials.

5. The Agency's policy eliminate* the 
need for any pnvilege as against the 
government, by reducing civil penalties 
and criminal liability for thoso 
companies that audit, disclose and 
correct violations. The 1995 Price 
Waterhouse survey indicated that 
companies would expand their auditing 
programs in exchange for the kind of 
incentives that EPA provides in its 
policy.

R Finally, audit privileges are 
strongly opposed by the law 
enforcement community, including the 
National District Attorneys Association, 
as well as by public interest groups 
I See. e g . Docket. II-C-2J. II-C-2R. II- 
C-52. IV-G-10. II-C-25. II-C-33. It-C- 
52. il-C—in. and II—0 —11 through II—7- 
24.1

<7 Effect on Stales

Tho final policy reflects EPA's dcs*ro 
:o develop fair and elfictlv" incenti ves 
'or seif-poliang that will have practical 
value *o states that share responsibility 
for enforcing federal environmental 
aw* To that end. tho Agency has 

consulted closely with stato officials m 
developing this policy, through a series 
of special meetings anc conference calls 
n addition lo the ex’er.iive opportunity 

for public comment. As a result. EPA 
b«?iieves its final policy is grounded n 
common sense pnncip e* that should 
prove useful in tho development uf »iate 
programs and polices

As always, nates are encouraged to 
experiment with different approaches 
'hat sio not jeopardize the fundamental 
national interest In attiring that 
vioLtiunt of federal law do not threaten 
the public health oi tho environment, or 
make i| profitable not to comply The 
Agency i -main* opposed to state 
'egistation that does r.ot include thru* 
Imsic protections, and reserves its right 
to bring independent action against 
regulated entities for violations of 
federal Law that threaten human hraith 
ir the environment, reflect criminal 

- ondut t or repealed noncompiiani e ir 
iliuw one • otnpsnv to make j  
.ut-vijntial profit at the wjKnva of ,i»
*u ii.njirvg I'Mtipet.torx W here  i d a le  

i> n iVSh im I ippin|iiuit sanction I

needed to dntor such misconduct, there 
Is no need for EPA action.

U. Scope o f Po licy

EPA has developed this document as 
a policy to guide settlement actions.
EPA employees will bo expected to 
follow this policy, and the Agency will 
take steps to assure notional consistency 
in application. For example, die Agoncy 
will make public any compliance 
agreements reached jndor this policy.
In order to provide the regulated 
community with fair notice of decisions 
ind greater accountability to affected 
communities. Many in tho regulated 
community recommended that the 
Agency convert Ihe policy into .1 
regulation because Kiev felt it might 
ensure greater consistency and 
predictability While EPA is taking steps 
to ensure coniistoncy and predictability 
and believes that it will he successful, 
the Agency will consider this issue and 
will provide nonce if it  determines that 
j  rulemaking ;s appropriate

If. Statement nt Policy: Incentives for 
Self-Policing

Discover.4. D isclosure. Correction and 
Prevention

A. Purpose

Tins policy is designed to enhar.ee 
protection 0/ human health and the 
environment by encouraging regulated 
entitles to voluntarily disccver. disclose 
correct and prevent violations of federal 
environmental requirement*.

II. Definitions

For purposes of this policy, the 
following definitions apply:

"Environmental Audit" has tire 
definition given to it tn EPA's t9Hn 
audit policv on environmental auditing. 
1 * . "a systematic, documented, 
periodic and obWctive review by 
regulited entities of facility operations 
and practices related io meeting 
environmental requirement* '

"Due Diligence ’ «ncomp&i*«t the 
regulated entity’s systematic etfcrtr. 
appropriate to tho sir* and nature nf its 
business, to prevent, detect and correct 
violations through all of the following

la) Compliant* policies, standards 
and procedure* that identify how 
employ*** and agents are lo meet :h« 
requirement* nt taws, regulation*, 
permits and olher source* of authority 
for environmental requirement*:

(bl Alignment of overall 
responsibility fnr overseeing < ompUonc* 
with policies, >ii3ndard*. and 
jure edure* and as«igninent of ipe* ilk- 
responttbildv for assuring*omptiunc* 
at oarh Ucilitv or oueroaiun
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(c) Mechanisms for systematically 
assuring that compliance policies, 
standards and procedures are being 
urrtad out, Including monitoring and 
auditing systems reasonably designed to 
detect and correct violations, periodic 
evaluation of tho overall performance of 
tho complianco management system, 
and a means for employees or agents to 
report violations of environmental 
requirements without fear of retaliation;

(J) F.fforts lo communicate effectively 
tho regulated entity's standards and 
procedures to all employees and other 
agents;

fn) Appropriate incentives to 
managers and employees to perform in 
accordance with the complianco 
policies, standards and procedures, 
including consistent enforcement 
through appropriate disciplinary 
mechanisms; and

(0 Procedures for tho prompt and 
appropriate correction of any violations, 
and any necessary modi neat ions to Ihe 
regulated entity's program to prevent 
future violations.

“ Environmental audit report'' mejns 
the analysis, conclusions, and 
recommendations resulting from an 
environmental audit, but does tint 
mcludo data obtained in. or testimonial 
evidence concerning, the environmental 
audit.

“ Gravitvtmed penalties" are that 
portion ol a penally over and above tho 
economic benefit. i e.. tho punitive 
portion of the penalty, rather 'ban that 
portion representing s defendant's 
economic gun from non compliance 
IFor further discussion of this concept, 
see "A  Framework for Statute-Specific 
Approaches to Penaltv Assessments". 
/GM-22. tWO. U S EPA O nen l 
Enforcement Policy Compendium!.

'Regulated entity ' means any entttv. 
including i  federal, state or municipal 
agency or facility, regulated under 
federal environmental laws

C  Incentives for Seif-Pohclng

t. No C/avily-Uatexi Penalties

Where the regulated entity establishes 
that it satisfies all of tha conditions of 
Section 0  of the policy. Ef’A wdl no* 
teak gravity-based penalties for 
violation* of federal environmental 
requirements

2. Reduction of Gravity-Baied Pena 'lev 
*n **>%

FPA will reduce gravity bated
penalties for violation* of federal 
environmental requirement* bv so 
lung 4* the rseguU’vd entity otishe* all
.it the i onditioM* nt S«  Jinn 1X21
ItlMliIgh QtO) lnllIH

3. No Criminal Recommendations

(al EPA will not recommend lo tho 
Department of Justice or other 
prosecuting authority that criminal 
charges bo brougiit against a regulated 
entity where EPA dototminos that all of 
the conditions in Soction D are satisfied, 
so long as tho violation doos not 
demonstrate or involve:

(il a prevalent management 
philosophy or practico that concealed or 
condoned environmental violations: or 

(ii) hlgh-lovol corporate officials' or 
managers' conscious involvement in. or 
willful blindness to. the violations.

(b) Whether or not FPA refers the 
regulated entity for criminal prosecution 
under this section, the Agency reserves 
tho right to recommend prosecution for 
the criminal acts of individual managers 
or employees under existing policies 
guiding the exercise of enforcement 
discretion.

4. No Routine Request for Audit*
EPA will not request or use an 

environmental audit report to initiate a 
civii or criminal investigation of tho 
entity. For example. EPA will not 
request an environmental audit report in 
routine inspections. I I  the Agencv has 
independent reason to beiiovo that a 
violation has occurred. however. EPA 
may seek any information relevant to 
identifying violations or determining 
handily or extent of harm.

D Conditions

t. Systematic Discovery
The violation was discovered through: 
lai an environmental audit: or 
'bl an obrtcttve. documented, 

systematic procedure or practico 
reflecting the regulated entity's due 
diligence in preventing, dotocting. and 
correcting violations. The regulated 
entity must provide accurate and 
nmplete documentation to ’he Agency 

as to how it exercises due diligence to 
prevent, detect and correct violations 
according to tha criteria for due 
diligence outlined in Section B. EPA 
mav require as a condition ol pensity 
mil.gallon that a desenpuon of the 
regulated entity's due diligence efforts 
be made publicly available

2 Voluntary Discovery
The violation «a» identified 

voluntarily, and no* through a 'rgally 
mandated monitoring or sampling 
requirement prescribed by statute 
regulation, permit. iud.i u l or 
administrative urrivr or t uuient 
agreement For example the polo y <|pe* 
not applr to 

I a i enutv.un* stoJaliutis ■!*'•* tint
4 • •’tlfl«VI4JN« all<Ml 11 i?

(or litomalivo monitcr established in a 
permit) whore any such montloring is 
required;

(b) violations of National Pollutant 
Discharge Elimination Svstem (NPUES) 
discharge limits dotur.toci through 
required sampling or monitoring:

(c) violations discovered through a 
compliance audit required to be 
performed bv the terms of a consent 
order or settlement agreement.
3. Prompt Disclosure

Tho regulated entttv fully disclosos j  
specific violation within 10 days (or 
such shorter period provided by law) 
after it has discovered 'hat the violation 
has occurred, or may havo occurred, in 
writing to EPA.

4 Discovery and Disclosure 
independent of Government or Third 
Party Plaintiff

The violation must also be identified 
and disclosed by the regulated entity 
prior to:

(a) the commencement of a federal, 
state or local agency inspection or 
investigation, or 'he issuance by such 
jgcncy of an information request to the 
regulated entity: 

flii nottrn of a citizen suit: 
lc) the filing of a complaint by a third

Id) tho reporting of the violation to 
F.PA (or other government agency) by a 
"whistleblower * emplov«e. rather titan 
by one authorized to ipeak on behalf of 
the regulated entity, or 

(o| imminent discovery of the 
violation by a regulatory agency.

5. Correction and Remediation
The regulated entity correct* the 

violation within no days, certifies in 
writing that violations have been 
corrected, and takes appropriate 
meaiure* as determined by EPA to 
remedy any environmental or human 
harm due to the violation. If more than 
tu) day* will be nee led to correct tho 
violalionls). the regulated entity must so 
notify F.PA in writing before the 80-day 
period has passed When* appropriate. 
EPA may require that 'o satisfy 
conditions a and 8. a regulated entity 
order into a publicly available written 
eg rex-men t. administrative consent order 
or .udiaal consent Jecrex*. particularly 
where compliance or remedial measures 
are complex or a lengthy schedule for 
attaining and maintaining compliance 
or remediating lu m  is required:

8 Prevent Recurrence 
The regulated entity agrees in writing 

lo i i i i ’ step* to prevent a recurrence <>( 
the violation, which max include 
• inproveuMifii* In >1* environmental 
i iti'ing Ilf tine dil-gxtm n effort*
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7 No Repeat Violations
Tho spoclfic violation (or closely 

rotated violation) has not occurred 
previously within the past throe years at 
the same facility, or is not part of a 
pattern of federal, stale or local 
violations by the facilitv's patent 
organization (if any), which have 
occurred within tho past five years. For 
the purposes of this section, a violation 
Is.

a) any violation of federal, stato or 
Ii cal environmental law identified in a 
;!_>:lcial or administrative orcer. consent 
agreement or order, complaint, or notico 
cf violation, conviction or plea 
avroomont; or

ibl any act or omission for which tho 
regulated entity has previously received 
penalty mitigation from EPA or a state 
or local agency.

8 Other Violations Excluded
Thu violation is not one which III 

resulted in serious aciuai harm, or may 
have presented an imminent ind 
substantial endangerment to. auman 
health or the environment, or (ii) 
violates tho specific terms of anv 
ludicial or administrative order, or 
r:m:ent agreement.

*» Cooperation
The regulated entity cooperates as 

requested by EPA and provides suets 
information as is necessary ind 
requested hy EPA to determine 
applicability of this poiicy. Cooperation 
includes, at a minimum, providing alt 
requested documents and access to 
employees and assistance in 
irM-stigiting the violation, any 
'(incompliance problems related to 'tie 
enclosure, and any environmental 
consequences related to the violations

E Economic Benefit
EPA will retain its full discretion to 

recover any economic benefit gained as 
a result of noncompiiance to preserve a 
‘ level playing field'* in which violators 
do not gam a competitive advantage 
over regulated entities tlut do comply 
EPA may forgive tho entire penalty tor 
violations which meet conditions I 
through t  m section D and. in the 
Agency's opinion, do not merit any 
penaltv due to the insignificant amount 
of anv economic benefit

F. Effoct on Mato Law. Regulation or 
Policy

EPA will work closely with states to 
encourage their adoption of policies that 
reflect tho incentives and conditions 
outlined in this policy. EPA remains 
firmly opposod :o stotulorv 
environmental audit privileges that 
shield ovidenco of environmental 
violations and undermino (ho public's 
right to know, as well as to blanket 
immunities for violations that reiloct 
criminal conduct, present serious 
threats or actual harm to health and the 
environment, allow noncomplytng 
companies to gam an ocoromic 
advantage over their com, tutors, or 
reflect a repeated failure tc complv with 
federal law. EPA will work vitii stutes 
to address any provisions • I state audit 
pnvilege cr immunity laws that are 
inconsistent with this policy, and which 
may prevent t timely and appropriate 
response to significant environmental 
violations. Tho Agency reserves its right 
to take necessary actions to protec: 
public health or the environment bv 
enforcing against any violations of 
federal law

G Applicability

11) This policy applies to the 
usesvment of penalties for mv 
violations under alt of the federal 
environmental statutes that E M  
. dmmistors. and supersedes tny 
ti.c. nsistenl provisions in media- 
i w. fic penalty ot enforcement policies 

titd EPA's 1986 Environmental 
Auditing Policy Statement

.21 To the extent that ousting EPA 
iiforcement policies are not 
nconssstont. they w ill continue apply 
in contunctlon with this poiicv 
However, a regulated on.tty that has 
received penalty mitigation for 
satisfying specific conditions under this 
policy may not receive additional 
penaltv mitigation for satisfying the 
tarn* or similar condition i unucr other 
polictei for the same violation!*), nor 
will this policy apply to violations 
which have received penalty mitigation 
under other policies

(31 This policy sets forth factors for 
consideration that will guide Ihe 
Agency in the eterxase of it* 
prosecutorial discretion It states the

Agency's viuws as to tho proper 
allocation of its enforcement resources. 
Tho policy is not final agency action, 
ind is intonded as guidanco. It does not 
create any rights, duties, obligations, or 
dufonsos, implied or otherwiso, in any 
third partios.

(4) This policy should be used 
whenever applicable in settlement 
negotiations for both administrative and 
Civil judicial enforcement actions. It is 
not intended for use in pleading, at 
hearing or at trial. The policy may 1ms 
applied at EPA's discretion to the 
settlement of administrative and judicial 
enforcement actions instituted prior 'o. 
hut not yet resolved, is of the effective 
date oi this policy.

H Public Accouniaoilitv

t) Within 3 veats of tho effective dato 
of this policy. EPA will complete a 
study of the effectiveness of the policy 
in encouraging:

(a) changes in compliance behavior 
within the regulated community, 
including improved compliance rates;

bl prompt disclosure and correction 
of violations, including timely and 
acrutatn cnmplianrn with reporting 
requirements:

c| corporate compliance programs 
that we successful in preventing 
violations, improving environmental 
performance, ar.d promoting ubllc 
disclosure 

id) consistency among state programs 
that provide incentives for voluntary 
compliance.

EPA will make ihe study available to 
tha public 

121 EPA will make publicly available 
the terms and conditions of any 
compliance agreement rezcheO under 
this policy, including the nature of the 
violation, the remoiy. and the schedule 
for returning to compliancy.

I. Fffecllvo Date
This poiicv is elfecnve lanuarv 22. 

I W
Oriwi December'.* !VIS 

Steven A. Ileiman.
■ lu n u n l Adminninret '■* fafln  rtnenr in 1 
CMnplune* .Suorem e
ir *One t :- : :- r s  a*y*jn»
m i x ’,  cooe



T o : Larrv Stevens

F r o m :  -R u m j—S+trrtrn  ' L  f L ^ j

D a te :  I .j/ t i  [
~ i r

Sub je c t : B i l l  Num ber:   V e r s i o n :_____________

S en a te  F in a n c e  C o m m it te e

Fiscal Note W ITHOUT a Senate Finance Committee Referral

T i t l e  ( t w n r t ^ r  n  e r " / g  C j  ( l ^ L c L c t ^

R e f e r r a l s :

S p o n s o r l s ) '  S*j\- ojxcL Ps.QJX.d-J________

I) e p a r  t m e n I f n v t X c r u t t g / i t a jO  CofXiCUXmSt^c t\J

BR U

C o m p o n e n t  

C o m m c n t s

Senate Finance Committee Office o f  the Pace Revised 2/3/95



-ENATE COMMITTEE REF RT 
First Committee of Referral

DATE: 2/2/96 FU RTH ER : (Finano

Dalo of 5-Day Notice: 1- IT
(in accordance with Uniform Rule 23)

DATE TURNED ^ 
INTO O FFICE. 3- 11

The Resources Committee considered SB 199 

“An Act relating to environmental audits and he. 1th and safety audits."

and recommends:
I ■/f / bc replaced w ith____
| J adopt previous  CS
| | attached amcndmcnt(s)
I | adopt Letter of Intent b y___
I | further referral to the______

4*

CS S D  I‘i0
Senate Bill:

_ I I  same title
( ) j title

House Bill
 ) | | same title

| j technical title 
I | new: SCR*____

. (

Committee
Committee

SIQMiSG PO I'ASS Dr I OTHER RECOMMEND^T/6tf// HR D sr AM j|

H; / 0 Z ____ / ^ / Z — I / '

/ ^ V  <7C\̂  vK c (\> C £ »
\
\ /

A _

■

j j  j

CHAIR: / / X ' V ' . v  S ^ Y 7 ¥ . l W t ~ S

NEW FISCAL NOiKLS):
Department Date Zero Focal

PREVIOUS FISCAL NOTEtS):*
Dcpanment Date Zero Focal

# ^.*1 1 A / 0

r v / / / f YT J u

t ip t /  1 C-tL^c
/ " ' J t k t

l r  r '- V<»M# /

l ./'• , r - 1 : v r / n

I | A P P R O P R IA T IO N  ~ no (h ea l note •tnd«*d* fWal notes accompanying (»o> «•»(*'* bill



SB 199 ~ Witnesses Before the Senate Resources Committee

Adair, Janice DEC 1-31-96

Davenport, Jerry MAPCO Petroleum 1-31-96

K re ilze r, Annette Aide, Sen. l.eman 1-31-96

Riley, John Texas Nat. Resource Cons. Com. 1-31-96
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SENATE RESOURCES COMMITTEE 
Ja n u a ry  31 , 1996 

3 :4 0  P .M .

SRES 1/31/96
SB 199 ENVIRONMENTAL I  HEALTH/SAFETY AUDITS

CHAIRMAN LEMAN c a l lo d  th o  Sonato  R e so u rce s  Corrsnittoe m ooting to  
o rd e r  a t  3 :4 0  p .m . and announced SB 199 to  be up f o r  c o n a id e ra t io n  
Ho a a id  th a t  SB 199 waa in a p iro d  by h ia  a tte n d a n c e  a t  an En e rg y  
C o u n c il m e etin g  whore ho found th a t  14 o th e r  a ta to a  have a lr e a d y  
done t h ia  and a number o f o th o ra  a ro  c o n te m p la t in g  i t .

A lth o u g h  th e  EPA o r i g i n a l l y  r o a ia te d  t h ia  id e a , i t  i a  ch an g in g  i t a  
p h ilo a o p h y  from  th o  ap p ro ach  t h a t  govornmont a lo n e  ia  re a p o n a lb lc  
fo r  fo r c in g  p eo p lo  to  a c t  c o r t a in  waya to  e n co u ra g in g  p eo p le  to  a c t  
in  waya to  moot o u r e n v iro n m e n ta l la w a . He a a id  many program a want 
a e l f - r o p o r t in g ,  b u t th e y  d o n ’ t  o f f o r  s u f f i c i e n t  p r o t e c t io n  fo r  
com panioa who v o l u n t a r i l y  re p o r t  a v io la t io n  and thon  c o r r o c t  i t .
SB 199 goes a lo n g  way to  addroaa t h a t .

The key  th o u g h t b e h in d  t h ia  b i l l  ia  th a t  governm ent sh o u ld  v io w  
b u s in e s s  as a p a r t n e r  w ith  a m u tu a l in t e r e s t  o f  p r o t e c t in g  our 
e n v iro n m e n t . In  many c a a e s , bocauao o f th o  c o m p lo x it io a  o f  ou r 
e n v iro n m e n ta l and h e a lt h / a a f e t y  la w s , a lo t  o f b u a in o sa o a  may 
u n w it t in g ly  be v i o l a t i n g .  C o r r e c t in g  th a t  b e h a v io r  th ro u g h  a a o l f -  
a u d it  ap p ro ach  b e fo re  i t  c a u s e s  a p rob lem  g e ts  us c lo s e r  to  
a c c o m p lis h in g  o u r o b je c t i v e s .

Numbor 80

ANNETTE K R E IT Z E R , L e g i s l a t i v e  A id e  to  S e n a to r  Loman, a a id  ahe
th o u g ht i t  was im p o rta n t to  p o in t  out th a t  " p r iv i le g e d  m a t e r ia ls "  
aa d o f ir .c d  in  t h ia  b i l l  dooa not a p p ly  to  docum ents, 
co m m u n ica tio n s , r o p o r ta ,  o r  in fo rm a t io n  r c q u iro d  by a r e g u la t o r y  
ag en cy  to  be c o l le c t e d  under a f e d e ra l  o r s t a t e  e n v iro n m e n ta l 
h e a lt h  and s a f e t y  la w . Tho p r i v i l e g e  would not a p p ly  to  
in fo rm a t io n  o b ta in e d  by o b s e r v a t io n , sa m p lin g , o r m o n ito r in g  by a 
r e g u la t o r y  ag en cy  o r  in fo rm a t io n  o b ta in e d  from  a so u rc e  not 
in v o lv e d  in  th e  p re p a r a t io n  o f an e n v iro n m e n ta l h e a lt h  and a a fo ty  
a u d it  r o p o r t .

Tho v o lu n t a r y  d ia c lo a u r o  and im m unity c la u s e  on page s i x  g ra n ts  
l im it e d  im m unity  frcm  a d m in is t r a t i v e ,  c i v i l ,  o r  c r im in a l  p e n a lty  
fo r  a v io la t io n  t h a t ' s  d ls c lo a o d , i f  th e  v io la t io n  ia  c o r r e c te d  
w it h in  a re a s o n a b le  t im e . The v io la t io n  can n o t have  r e s u l t e d  in  
in ju r y  to  anyone a t  th e  s i t e  a ; in  s u b s t a n t ia l  o f f - s i t o  harm to  
p e rs o n s , p ro p e r ty  o r  th o  e n v iro n m e n t. The im m unity does not a p p ly , 
i f  th o  v io la t io n  was k n o w in g ly  co m m itted , i f  p e o p le  were h u r t ,  o r 
i f  th e  v io la t io n  was com m itted  r e c k le s s l y  by any agen t o f th e  owner 
o r  o p e r a t o r .  To r e c e iv e  im m unity a f a c i l i t y  th a t  co n d u c ts  a s e l f -  
a u d it  has to  g iv e  n o t ic e  to  th o  r e g u la t o r y  agoncy th a t  i t ' s  g o in g  
t o .  The n o t ic e  has to  in c lu d e  th e  f a c i l i t y  o r th e  p o r t io n  o f th e  
f a c i l i t y  to  be a u d ite d , th e  tim e  th o  a u d it  has to  be done, and a 
g e n e ra l scope o f th e  a u d i t .  A company can not be in  co n t in u o u s  
s t a t e  o f s e l f - a u d i t .  Tho a u d it s  must be co m p le te  no la t e r  th an  s i x  
m onths from  th e  s t a r t  o f th e  a u d i t ,  u n le s s  tho  r e g u la t o r y  ag ency 
a g re e s  to  an o x t e n s io n .



SENATE RES BASIS - I 01 /31 /9G

I m m u n i t y  d o o s  n o t  a p p l y  i l  a p a r s o n  r e p e a t e d l y  o r  c o n t i n u o u s l y  
c o m m i t s  s e r i o u s  v i o l a t i o n s  a n d  d o e s  n o t  a t t e m p t  t o  b r i n g  t h o  
o p o r a t i o n  i n t o  c o m p l i a n c e .

MS.  KRE I TZER t h e n  b r i e f l y  r e v i e w e d  f o r  t h o  c o m m i t t e e  t h e  i n d i v i d u a l  
s e c t i o n s .

Numbe r  175

SENATOR TAYLOR a s k e d  f o r  a p r a c t i c a l  a x a m p l o  o f  how t h i s  w o u l d  
a p p l y .  MS.  KRE I TZER  r e p l i e d  t h a t  i n  o t h e r  s t a t e s ,  f o r  e x a m p l e ,  i f  
y o u  m i s s  a r e p o r t i n g  r e q u i r e m e n t ,  a n d  y o u  v o l u n t a r i l y  d i s c l o s o  
t h o t ,  y o u  a r e  n o t  a s s e s s e d  a p e n a l t y .

SENATOR LEMAN n o t e d  t h a t  t h o  w h o l e  c o n c e p t  o f  s o l f - a u d i t i n g  s t a r t e d  
o r o u n d  1977, b u t  i t  h a s  b e c omo  o v o n  mo r e  i m p o r t a n t  s i n c e  t h o  U n i o n  
C a r b i d e  a c c i d e n t  i n  B o h p a l ,  I n d i a  i n  1984 w h o r e  t h a t  c ompan y  
r e c o g n i s e d  t h a t  t h e y  w o r e  b o t t e r  o f f  t o  g o  i n  a n d  i d e n t i f y  t h o  
t h i n g s  t h a t  n e o d e d  t o  b e  c h a n g e d  a n d  made  t h o s e  c h a n g e s .

Number 209

JOHN R I LE Y ,  D i r o c t c r  o f  L i t i g a t i o n ,  T e x a s  N a t u r a l  R e s o u r c e  
C o n s e r v a t i o n  C o m m i s s i o n ,  s i i d  t h e y  p a s s e d  s i m i l a r  l e g i s l a t i o n  
e f f o c t i v o  May  23, 1995. Ho s a i d  t h i s  l e g i s l a t i o n  i s  a l m o s t  
i d o r t i c a l  t o  t h e i r s  i n  s p i r i t  a n d  i n  m o s t  o f  t h e  p r o v i s i o n s .  
A p p r o x i m a t e l y  143 e n t i t i o s  h a v o  a v a i l e d  t h e m s o l v o s  o f  t h e  s a c t i o n  
i n  l a w  w h i c h  a n t i c i p a t e d  a p p l y i n g  f o r  i m m u n i t y  s h o u l d  v i o l a t i o n s  b e  
d i s c o v e r e d .  T h e y  h a v e n ' t  n e c e s s a r i l y  s o u g h t  t h o  i m m u n i t y ,  b u t  t h o y  
h a v e  t a k e n  t h e  f i r s t  s t o p  o f  g i v i n g  n o t i c e  o f  i n t e n t .

Tho t y p e s  o f  e n t i t i e s  a r o  v e r y  d i f f e r o n t  r a n g i n g  f r o m  t h e  
U n i v e r s i t y  o f  T e x a s ,  m u n i c i p a l i t i e s ,  a n d  i n d u s t r i e s .

T h e y  h a v e  r e c e i v e d  12 d i s c l o s u r e s  f o r  i m m u n i t y  a n d  a n umb e r  o f  t h e m  
w o u l d  n o t  h a v e  b e e n  d i s c o v e r e d  t h r o u g h  r o u t i n e  r e c o r d - k e e p i n g .
Nor.o o f  t h o  d i s c l o s u r e s  h a v o  b e e n  f o r  a n y  m a j o r  c o n t a m i n a t i o n .
The  l a w  i s  b e i n g  l o o k o d  u po n  a a  a s u p p l e m e n t  t o  t h e i r  t r a d i t i o n a l  
e n f o r c e m e n t  m e c h a n i s m ,  MR.  R I LEY  s a i d .

W o r k s h o p s  ho  h a s  t s u g h t  e m p h a s i s e  t h a t  t h o  a u d i t  a n d  t h e i r  
t r a d i t i o n a l  e n f o r c e m e n t  a r e  i n d e p e n d e n t  o f  o a c h  o t h e r . I f  a 
v i o l a t i o n  i s  f o u n d  s i m u l t a n e o u s l y .  I m m u n i t y  d e e s  n o t  a p p l y .  Ho 
e m p h a s i z e d  t h a t  t h e  i m m u n i t y  i s  n o t  f r c m  e n f o r c e m e n t  w h i c h  m a n d a t e s  
c e r t a i n  r e m e d i a l  a c t i o n  o r  t e c h n i c a l  r e q u i r e m e n t s .

Numbe r  323

SENATOR LEMAN a s x o d  i f  t h e y  c o u l d  r e q u i r o  s h o r t - t e r m  a s  w e l l  a s  
l o n g - t e r m  r e m e d i a l  a c t i o n .  MR.  R I LEY  s a i d  t h a t  wa s  r i g h t .

SENATOR TAYLOR a s k e d  h i m  f o r  a n  e x a m p l e  o f  how a v i o l a t i o n  w o u l d  
h a v e  b e e n  t r e a t e d  b e f o r e  t h e  l a w  a n d  how i t  I s  t r e a t e d  n ow .  MR.  
R I LEY  e x p l a i n e d  t h e r e  a r e  some i n s t a n c e s ,  l i k e  r e c o r d - k e e p i n g ,  
w n e r e  e n t i t i e s  a r e  much  b e t t o r  a t  i n v e s t i g a t i n g  t h e m s e l v e s  t h a n  t h e  
a g e n c y  l a .



SENATOR LINCOLN a s k e d  i f  ha  h a d  s e e n  a r e d u c t i o n  i n  e n v i r o n m e n t a l  
i n s p e c t i o n s  t h e y  w o u l d  n o r m a l l y  g o  o u t  on  or was thara a 
r e p r i o r i t i x a t i o n  o f  t h e i r  r e s o u r c e s  t h a t  t h e y  now h a v e  w i t h  s e l f  
a u d i t  i n ? .  K  R .  R I LEY  a a i d  h a  h a d n ’ t  a a e n  a n y ,  y e t ,  b u t  i t  l a  
a n t i c i p a t e d  t h a t  a t  aome p o i n t  t h e i r  i n s p e c t i o n s  w i l l  n o t  h a v e  t o  
f o c u s  on  sere e n t i t i e s  w i t h  t h e  a a re  f r e q u e n c y  t h a t  t h e y  do now .  
T h i s  w c u l d  h a p p e n  i f  t h e y  a r e  s a t i s f i e d  t h a t  t h e y  a r e  g e t t i n g  a 
s u f f i c i e n t  r e t u r n  on  t h e r e  s e l f - p o l i c i n g  m e c h a n i s m .

Numbe r  396

SENATOR LINCOLN a s k e d  i f  d i s c l o s u r e s  a r e  r - i da  p u b l i c .  HR.  R I LEY  
c l a r i f i e d  t h a t  t h e y  d o  n e t  a d v e r t i s e  d i s c l o s u r e s ,  b u t  i t  i s  proper 
i n t e r p r e t a t i o n  o f  t h e i r  a c t  t h a t  t h o s e  d U c l o r u r e  l e t t e r s  a r e  
p u b l i c  i n f o r m a t i o n .

SENATOR LINCOLN a s k e d  how t h e i r  l e g i s l a t i o n  a f f e c t s  t h e  o i l  
i n d u s t r y  c n  s e l f - a u d i t i n g . HR.  7 I LEY s a i d ,  g e n e r a l l y  s p e a k i n g ,  h e  
h o p e d  t h e r e  w o u l d  t e  b e n e f i t  f r c r  i n d u s t r y ' s  c o m p l i a n c e  s t a t u s .
T h e y  d o n ' t  h a v e  t o  f e a r  t h a t  d o c u m e n t s  t h e y  g e n e r a t e  i r .  t h e  p r o c e s s  
w o u l J  t o  u s e d  a g a i n s t  t h e - .

N u r . b e r 442

SENATOR HALTORD a s k e d  i f  he  f o u n d  an e n t i t y  t h e y  w e r e  i n v o . v e d  I n  
a n  e r . f o r c e - e n t  a c t i o n  c r .  h a d  u s e d  t h e  s e l f - a u d i t  p r o v i s i o n s  I n  a n y  
way  a s  a s h i e l d  NR.  R I LEY  s a i d  ‘ h e  o n l y  s h i e l d  t h e i r  l a w  o f f e r s  
i s  a s h i e l d  f r c m  a m o n e t a r y  p e n a l t y .

SENATOR HALFORD a s k e d  w h a t  w4s h i s  r e a c t i o n  when  t h e y  a r e  d e a l i n g  
w i t h  a n  e n t i t y  t h e y  a r e  a b o u t  t o  s t a r * ,  a n  i n v e s t i g a t i o n  o f ,  b e c a u s e  
o f  i n f o r m a t i o n  c r  c o m p l a i n t s ,  a n d  t h e y  g e t  a n o t i c e  o f  s e l f - a u d i t  
a t  t h o  s a - e  t i r e .  HR.  R I LEY  s a i d  t h e y  w o u l d n ' t  s t e p  a s c h e d u l e d  
i n s p e c t i o n  f o r  a r e s p o n s e  t o  a c o m p l a i n t  ) u s t  b e c a u s e  t h e y  r e c e i v e d  
a n o t i c e  „ f  i n t e n t  t o  a u d i t .  T h e y  w o u l d  c o n t i n u e  t h v  I n s p e c t i o n  
a n d  s e e  i f  t h e y  me e t  a t  t h e  e n d  w i t h  t h e  s a n e  i n f o r m a t i o n .  T h e y  
e x e r c i s e  t h e i r  d i s c r e t i o n  i f  t h e y  d e t e r m i n e  a g o o d  e f f o r t  i s  m a d e .

SENATOR LE.HAN s a i d  t h a t  t h e  " p r i v i l e g e ’  a p p l i e s  t o  t h e  a u d i t  
I t s e l f ,  n o t  t o  t h e  u n d e r l y i n g  f a c t s .

SENATOR TAYLOR s a i d  h e  w a s  t r o u b l e d  b y  t h e  p o s s i b i l i t y  t h a t  t h e  
o p p o s i t e  o f  t h e  b i l l  w e r e  t r u e  now a n d  t h a t  a n  e n t i t y  w h i c h  i s  
s e l f - r e p o r t i n g  i s  s u b j e c t i n g  t h e m s e l v e s  t o  t h e  f u l l  p e n a l  a s p e c t s  
c f  w h a t e v e r  t h e  v i o l a t i o n  m i g h t  h a v e  b e e n ,  e*-en t h o u g h  t h e y  a r e  t h e  
o n e s  who r e p o r t e d  i t .  HR R I LEY  s a i d  i t  i s  n o t  c l e a r  w h e t h e r  s e l f  
r e p o t t i n g  w o u l d  b e  g i v e n  c o n s i d e r a t i o n  f o r  h a v i n g  M d s  t h e  
d i s c l o s u r e .

3ENATCR HALF’ RD s a i d  h e  - a s  c o n c e r n e d  w i t h  b o t h  d i r e c t i o n s .  I n  
" i n s t r u c t i o n s ’  l i s t e d  u n d e r  " g u i d a n c e "  i t  s a y s ,  " r e g i o n a l  
i n s p e c t o r s  a r e  c a u t i o n e d  n e t  t o  s c h e d u l e  i n s p e c t i o n  b a s e d  s o l e l y  
u po n  t h e  r e c e i p t  o f  s v t h  * n o t i c e  "  I f e n a t o r  R a l f c r d  w a s  r e f e r r i n g  
t c  a TNRCC g u i d a n c e  d o c u - e n t  a v a i l a b l e  f t : m  S e n a t e  R e s o u r c e s  
S t a f f  I
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JERRY DAVP O O M , l e g a l  c o u n s e l  f o r  MAPCO P e t r o l e u m ,  s a i d  h e  h a s  h a d  
t h e  o p p o r t u n i t y  t o  wo r k  i n  O k l a h oma  w i t h  t h e  s t a t e  a g o n c y  
d e v e l o p i n g  a p e n a l t y  p o l i c y  w h i c h  h a s  e l e m e n t s  s i m i l a r  t o  t h e  
I m m u n i t y  p r o v i s i o n s  i n  SB 199. P r i o r  t o  t h i s  h e  w o r k e d  a s  t h e  h e a d  
o f  t h e  e n v i r o n m e n t a l  l a w  s e c t i o n  o f  N a t u r e  H a y s  C o .  i n  T e x a s  a n d  
wa s  v e r y  i n v o l v e d  i n  d o i n g  a u d i t s .

MR.  DAVENPORT e x p l a i n e d  t h a t  t y p i c a l l y  a c om p a n y  p e r f o r m s  a n  a u d i t ,  
b o c a u s o  t h e  l a w  a n d  r e g u l a t i o n s  i n  t h e  e n v i r o n m e n t a l  a r e a  a r e  
e x t r a n e l y  c o m p l e x .  G e t t i n g  t h o  i n f o r m a t i o n  t o  t h e  e m p l o y e e  t o  t r y  
t o  c o r r j l y  w i t h  t h e  r e g u l a t i o n s  on  a f a c i l i t y  l e v e l  b a s i s  i s  a v e r y  
d i f f i c u l t  p r o c e s s .  T h e y  h a v e  o t h e r  d a y - t o - d a y  c o n c e r n s  t h a n  
r e a d i n g  t h e  13,000 p a g e s  o f  f e d e r a l  r e g u l a t i o n s .  A u d i t s  a r o  a k e y  
t o o l  i n  d e t e r m i n i n g  a f a c i l i t y  i s  c o m p l y i n g  w i t h  a l l  t h o  
r e g u l a t i o n s  a n d  h e l p i n g  i t  t o  i m p r o v o  i t s  m a n a g e m e n t  o f  t h o  
e n v i r o n m e n t a l  a r e a ,  a s  w e l l  a s  c o r r e c t i n g  a n y  s p e c i f i c  v i o l a t i o n .

B e f o r e  a c om p a n y  a d o p t s  t h e  p o s i t i o n  w h o r e  i t  w i l l  a c t i v e l y  g o  
f o r w a r d  a r . d  a u d i t  i t s  f a c i l i t i e s  a n d  t r y  t o  g o t  i n  c o m p l i a n c e ,  
r a t h e r  t h a n  w a i t i n g  f c r  a r e g u l a t o r  t o  c o n o  b y  a r . d  i n s p e c t  a 
f a c i . i t y ,  a n u mb e r  off q u e s t i o n s  come u p .  One i s  i f  t h e y  d i s c l o s e  
t h e  a u d i t s ,  w i l l  t h e y  t o  p e n a l i z e d  f o r  i t ,  a n d  w i l l  t h o  a u d i t s  fce 
u s e d  a g a i n s t  t h e m  b y  p e c p l o  who o p p o s e  t h e i r  a c t i v i t i e s .

He s a i d  i n  m o s t  c a s e s  i f  a n  I n s p e c t i o n  f i n d s  c o m p l i a n c e  p r o b l e m s ,  
m o s t  a g e n c i e s  w i l l  w o r x  w i t h  c o m p a n i e s  a r . d  r o c o g n i r o  t h a t  v o l u n t a r y  
e f f o r t s  a : e  k e y  t o  m a i n t a i n i n g  a h i g h  l e v e l  o f  c o m p l i a n c e  w i t h i n  a 
p a r t i c u l a r  s t a t e .  O f  c o u r s e ,  t h i s  i s n ' t  a l w a y s  t h e  c a s e .  P e n a l t y  
p o l i c i e s  : n  s ome s t a t e s  d i s c o u r a g e  t h e  t y p e s  o f  a c t i v i t i e s  t h a t  
s h o u l d  b e  e n c o u r a g e d  t o  m a i n t a i n  a h i g h  l e v e l  o f  c c r p l i a n c o .  I n  
a l l  h o n e s t y ,  - h e n  t h e y  a r e  a s k o d  b y  seme c o m p a n i e s  i f  t h e y  w i l l  b o  
p e n a l i z e d  f o r  i n a d v e r t e n t  v i o l a t i o n ,  t h e y  h a v e  t o  s a y  t h a t  i t  c o u l d  
h a p p e n ,  t h a t  i t  c o u l d  t e  s e v e r e !  t u t ,  i t  i s  f a r  t e t t e r  f o r  a 
c o m pa n y  t o  s o e k  o u t  i t s  own p r o b l e m s  a r . d  s o l v e  t h e m  r a t h e r  t h a n  t o  
w a i t  f o r  t h o  s t a t e  t o  f i n d  t h e n .

SB 199, XR.  DAVENPORT t h o u g h t ,  c r a f t e d  a  v o r y  c a r e f u l  b a l a n c e  
b e t w e e n  t h e  c a r r o t  f o r  e n c o u r a g i n g  v o l u n t a r y  a u d i t s  a r . d  s e l f -  
e v a l u a t i o n  Ar .d p e n a l t i e s  f o r  v i o l a t i o n s .

TAPE 94-9, 5 ICE  9 

Numbe r  590

HR.  DAVENPORT c l a r i f i e d  t h a t  t h e  a r e a s  i d e n t i f i e d  u n d e r  a u d i t  a r e  
t h e  o n l y  a r e a s  c o v e r e d .  He i n f o r m e d  t h e  c o m m i t t e e  t h a t  O k l a h o m a  
a d o p t e d  a s i m i l a r  p o l i c y .  I n  O k l a h o m a ' s  p o l i c y ,  t h e  t e r n  " c o m p a n y "  
wa s  u s e d  i n  o r d e r  t a  r e a r ,  t h o s e  t y p i c a l l y  c o v e r e d .  A l a r g o  A i r  
f o i c e  b a s e  w a s  t h e  f i r s t  t s  t a k e  a d v a n t a g e  o f  t h e  p e n a l t y  p o l i c y .
He s a i d  t h a t  t h e  p o l i c y  e n c o u r a g e d  a n  e a r l y  r e v i e w  f r o a  t h e  
r e g u l a t i n g  c o m m u n i t y .  I n  c o n c l u s i o n .  H r .  O a v o n p o r t  a t a t e d  t h a t  t h e  
a u d i t  i s  a k e y  t o o l  i n  o r i e r  f o r  c o m p a n i e s  a n d  r e g j l a t e d  e n t i t l e s  
t o  c o m p l y  » t t n  t h e  c o m p l i c a t e d  l a - s  a n d  r e g u l a t i o n s  t h e y  f a c e .
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Number 520



CHAIRMAN LEMAN i n f o r m e d  M r .  D a v e n p o r t  a n d  M r .  R i l e y  t h a t  t e s t i m o n y  
w o u l d  b e  t a k o n  f r o m  t h e  D e p a r t m e n t  o f  Law who h a v e  e x p r e s s e d
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c o n c e r n  r e g a r d i n g  t h e  a p p l i c a t i o n  o f  t h o  a u d i t  p r i v i l e g e .  He a s k e d  
t horn t o  s t a y  o n  l i n e  i n  o r d e r  t o  a n s w e r  p o s s i b l e  q u e s t i o n s .  B o t h  
M r .  D a v e n p o r t  a n d  M r .  R i l e y  a g r e e d .

Numbe r  565

(THE TESTIMONY OF JAN ICE  ADATR I S  TRANSCRIBED VERBAT IM. )

F o r  t h e  r o c o r d ,  my name i s  JAN ICE  ADAIR a n d  I ' m  h e r e  r e p r e s e n t i n g  
DEC t o d a y .  He c e r t a i n l y  a g r e e  t h a t  an  o b j e c t i v e ,  s y s t e m a t i c  a n d  
p e r i o d i c  r e v i e w  o f  a f a c i l i t i e s  o p e r a t i o n  i s  a  v e r y  g o o d  i d o a .
I t ' s  o n e  o f  t h e  b e s t  t h i n g s  t h o  c ompa n y  c a n  d o  t o  h e l p  c o m p l y  w i t h  
s t a t e  a n d  f e d e r a l  e n v i r o n m e n t a l  l a w s .  DE C ' s  n o r m a l  o p e r a t i n g  
p r o c e d u r e  i s  t o  n o t  t a k e  a n y  e n f o r c e m e n t  a c t i o n  w h e r o  t h i n g s  a r o  
r e p o r t e d  t o  u s  b y  a c omp a n y  w h o r e  t h e y  h a v e  f o u n d  a v i o l a t i o n .  Ho 
h a v o  n e v e r  t a k e n  e n f o r c e m e n t  a c t i o n .  I  t h i n k  i t ' s  a l s o  i m p o r t a n t  
t o  r e c o g n i z e  t h a t  DEC d o e s  n o t  h a v o  a d m i n i s t r a t i v e  p e n a l t i e s  a n d  wo 
h a v e  v e r y  l i m i t e d  c i v i l  p e n a l t i e s ;  a n d  M a r i o  S a n s o n o  f r o m  t h o  
Dopa r tmon* .  o f  Law w i l l  t a l k  a b o u t  t h a t  m o r e .  I  d i d  b r i n g  a c o p y  o f  
a p r o j o c t  t h a t  w e ' r e  t r y i n g  t o  d o  h e r e  w i t h  c a r  s h o p s ,  a u t o  s h o p s  
w h i c h  w i l l  p r o v i d e  t h om  w i t h  t e c h n i c a l  a s s i s t a n c e  on  d o i n g  a n  a u d i t  
b e c a u s e  t h a t  i s  o n e  o f  t h o  p r o b l e m s  t h a t  s m a l l  c o m p a n i e s  h a v o ;  i s  
J u s t  o v e n  how t o  d o  o n o .  T h e r e  a r e  no s t a n d a r d s .  And  t h o n  a l s o  
p r o v i d o  t h e n  w i t h  s ome i m m u n i t y  i f  v i o l a t i o n s  a r o  f o u n d  p r o v l d o d  
t h o y  a r o  q u i c k l y  c o r r o c t o d .

Number 545
He d o  h a v o  c o n c e r n s  w i t h  t h i s  p i e e o  o f  l e g i s l a t i o n ,  h o w o v o r .  Tho 
f . r i v l l o g e  t h a t ' s  c r e a t e d  c r e a t e s  a s e c r e t .  I t  w i t h h o l d s  
i n f o r m a t i o n  f r o m  t h e  p u b l i c  a r . d  f r o m  t h e  r e g u l a t o r y  a g o n c y .  And  i t  
h a s  t h e  r e a l  p o t e n t i a l  t o  i n c r o a s e  p u b l i c  s u s p i c i o n  a b o u t  t h e  
a c t i v i t i e s  a r . d  m o t i v a t i o n s  o f  t h o  c om pa n y .  Ho b o l l e v e  t h a t  t h i s  
w o u l d  a c t u a l l y  d e c r e a s e  c o o p e r a t i o n .  He h a v o  f o u n d  t h a t  a p p r o a c h e s  
t h a t  a r o  mo r e  o p e n  a r . d  i n c l u s i v e  a r e  much  mo r e  e f f e c t i v e  a t  
b u i l d i n g  g o o d  w o r k i n g  r o l a t i c r . s h i p s  b e t w e e n  t h o  i n d u s t r y  a n d  
p u b l i c ,  b e t w o o r .  t h e  i n d u s t r y  a n d  t h e  a g o n c y ,  a n d  b e t w o e n  t h o  a g o n c y  
a n d  t h o  p u b l i c .  So t h a t  e v o r y o n o  u n d e r s t a n d s  w h a t  l t  i s  t h a t  i s  
g o i n g  o n .

M  wo r o a d  t h e  b i l l ,  t h o  a u d i t  r e p o r t  w h i c h  i s  a v a r y  c c r p r o h e n s i v e  
d e f i n i t i o n  a n d  i n c l u d e s  t h e  c o r r e c t i v e  a c t i o n  p l a n  t h a t  a c o m pa n y  
w o u l d  c r e a t e  t o  c o r r e c t  a n y  v i o l a t i o n s  t h a t  t h e y  h a d  d i s c o v e r e d  
w o u l d  b e  p r i v i l e g e d  a r . d  w o u l d  n o t  b e  s u b j e c t  t o  a r . y  k i n d  o f  
d i s c l o s u r e .  Ou t  t h o  a u d i t  r e p o r t ,  t h e  d o c u m e n t s  t h a t  ma k e  u p  t h a t  
a u d i t  r e p o r t ,  d o  n o t  h a v e  t o  b e  l a b e l l e d  i n  a n y  w a y .  . n d  y e t  i f  an  
e m p l o y e e ,  a S t a t e  e m p l o y e e ,  i n a d v e r t e n t l y  d i s c l o s e s  t h a t  a u d i t  
r e p o r t  t h e y  a r e  s u b j e c t  t o  c r i m i n a l  s a n c t i o n s ,  a C l a s s  B 
m i s d e m e a n o r .  The  d e p a r t m e n t  c o u l d  a s k  a c o u r t  t o  p r i v a t e l y  r e v i e w  
t h e  a u d i t  a n d  l i f t  t h e  p r i v i l e g e  on a n y  p o r t i o n  o f  i t .  B u t  w e ' d  
f i r s t  b e  a b l e  t o  p r o v e  f r a u d  o r  t h a t  t h e  a u d i t  w o u l d  s h ow  non-  
c o m p l i a n c e  And  wo d o n ' t  k now how we w o u l d  p r o v e  t h a t  i f  wo h a d  
n o t  e v e r  s e e n  t h e  d o c u m e n t s  t h a t  r a k e  u p  t h e  a u d i t  r e p o r t .  I f
t h e r e ' s  r e a s o n a b l e  c a u s e  t o  t e l l e v e  a c r i m i n a l  o f f e n s e  h a s  
o c c u r r e d ,  t h e  c o u r t  c a n  a l l o w  a S t a t e  AG t o  r e v i e w  t h e  a u d i t .  Bu t



a n y  i n f o r m a t i o n  t h a t  AG r o c o i v o s  f r o m  h i s  o r  h o r  r e v i e w  -
a p p a r e n t l y ,  e v e n  i f  i t  l o a d s  t o  a  l i f t i n g  o f  t h o  p r i v i l e g e  - c a n ' t
b e  u s e d  t o  p r o s e c u t e  t h o  a l l e g e d  c r i m i n a l .  I f  t h o y  d o ,  i f  t h o
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a g o n c y  w e r e  t o  mako t h e  d e c i s i o n  t o  g o  a h e a d  w i t h  a c r i m i n a l  
p r o s e c u t i o n ,  we b e l i e v e  t h a t  w e ' d  h a v e  t o  b r i n g  i n  a new a t t o r n e y  
p r o b a b l y ,  new i n s p e c t o r s  f r o m  t h o  d e p a r t m e n t .  B e c a u s e  wo h a v e  t o  
p r o v e  t h a t  a n y  i n f o r m a t i o n  wo u s e  d i d n ' t  como f r o m  t h o  r e v i o w  o f  
t h a t  a u d i t .  S o ,  p r a c t i c a l l y  s p e a k i n g ,  w«? d o n ' t  t h i n k  t h a t  t h o  
a u d i t  p r i v i l e g e  w o u l d  e v e r  b e  l i f t o d .

I n f o r m a t i o n  i s ,  a s  wa s  p o i n t e d  o u t ,  t h a t ’ s  r e q u i r e d  b y  l a w  t o  b e  
p r o v i d e d  t o  t h e  d e p a r t m e n t  i s n ' t  s u b j e c t  t o  t h e  d l s  -- t o  t h o  
p r i v i l e g e .  B u t  w e ' r o  n o t  c o r t a i n  i f  t h a t  i n c l u d e s  i t o m s  t h a t  a r o  
i n  t h o  p e r m i t s ;  w h e r o  wo h a v o  a p e r m i t  s t i p u l a t i o n  t h a t  m i g h t  make  
a r e g u l a t i o n  m o r e  s p e c i f i c  t o  a g i v e n  f a c i l i t y .  N o r  d o  wo b e l i e v e  
i t  w o u l d  i n c l u d e  a n y  c o n t r a c t s  o r  l o a s e s  o r  c o m p l i a n c e  o r d e r s  b y  
c o n s e n t  w h i c h  i s  a v o r y  common a g r e e m e n t  t h a t  DEC r e a c h e s  w i t h  a 
l o t  o f  t h e  r e g u l a t e d  c o m m u n i t y .  The  o wn e r  o r  o p e r a t o r  c a n  
v o l u n t a r i l y  d i s c l o s e  t c  u s  a n y  o f  t t e  v i o l a t i o n s  t h a t  t h e i r  a u d i t  
i d e n t i f i e s  a n d  r e c e i v e  i m m u n i t y  f r c m  c r i m i n a l ,  c i v i l ,  o r  
. i d m i n i s t r a t l v o  e n f o r c e m e n t  a c t i o n s  p r o v i d i n g  t h e y  g i v e  u s  n o t i c e .  
B u t  a s  we r e a d  t h i s ,  t h o  d i s c l o s u r e  i s  p u b l i c  i n f o r m a t i o n  b u t  t h o  
a c t i o n s  t h a t  t h o y  t a k o  t o  c o r r o c t  t h e  v i o l a t i o n  a r o  n o t .  T h o y  a r o  
c o v e r e d ,  t h e y * t o  w i t h i n  t h o  d e f i n i t i o n  o f  t h o  a u d i t  r e p o r t  a n d  
w o u l d  b e  p r i v i l e g e d .  S o ,  y o u  w o u l d  h a v e  d o c u m e n t a t i o n  o u t  t h e r e  
t h a t  a v i o l a t i o n  h a d  b o o n  d i s c o v e r e d  t h r o u g h  t h o  d i s c l o s u r e  l e t t e r ,  
b u t  w h a t e v e r  a c t i o n  t h e  c omp a n y  c h o s o  t o  t a k o  t o  c o r r e c t  i t  w o u l d  
b e  - w o u l d  r e m a i n  u n d e r  t h e  a u d i t  p r i v i l c g o .  Ho s c o  t h a t  a s  a 
p o t e n t i a l  p r o b l e m .

T h e r e  a r o  a l s o  s t i p u l a t i o n s  a b o u t  when  t h o  d i s c l o s u r e  i s  n o t  
v o l u n t a r y .  I f  i t ' s  b y  e n f o r c e m e n t  o r  d e c r e e ,  t h e  i m m u n i t y  d o e s n ' t  
a p p l y  I f  t h e  v i o l a t i o n  wa s  d o n e  i n t e n t i o n a l l y .  H e r o ,  t h o r o  i s  a l s o  
s o r e  s t a n d a r d  o n  I n j u r y  o r  h i m ,  b u t  t h o y ' r o  d i f f e r e n t  s t a n d a r d s .  
S o r e  i t  i s  s u b s t a n t i a l  i n j u r y ,  s e r e  i s  J u s t  i n j u r y ,  t h e r e ' s  o t h e r  
r e f e r e n c e s  t o  s u b s t a n t i a l  h a r m  a n d  t h o n  o t h e r  r e f e r e n c e s  t o  J u s t  
h a r m .  S o ,  w e ' r e  n o t  r e a l l y  c e r t a i n  w h a t  h a s  t o  b e  p r o v e n  a t  w h a t  
p o i n t  a n d  t i m e  f o r  t h e  i m m u n i t y .  The  c o u r t  c a n  f i n d  t h o  i m m u n i t y  
d o e s n ' t  a p p l y  i f  v i o l a t i o n s  a r e  s e r i o u s ,  r e p e a t e d ,  o r  c o n t i n u o u s ,  
a n d  h a t  t h e  p e r s o n  h a s n ' t  t a k e n  a n y  a c t i o n s  t o  c o r r t  C t h o  
v i o l a t i o n s  s u c h  t h a t  t h o y ' v o  c r e a t e d  a p a t t e r n .  And  t . i a t  a p a t t e r n  
i s  d e f i n e d  a s  s e r i o u s  v i o l a t i o n s  t h a t  a r e  s e p a r a t e  a n d  d i s t i n c t  a t  
t h o  s ame  f a c i l i t y .  So  y o u  h a v e  t h i s  c o n c e p t  o f  t h o s e  c o n t i n u o u s  
v i o l a t i o n s  t h a t  t h e n  s omehow b e c ome  s e p a r a t e  a n d  d i s t i n c t  a t  t h o  
s ame  f a c i l i t y .  And  we d o  h a v e ,  t h e r e  a r o  o p e r a t o r s  i n  t h i s  s t a t e  
t h a t  w i l l  mo v e  f r o m  f a c i l i t y  t o  f a c i l i t y  a n d  c r e a t e  t h e  s ame  
v i o l a t i o n s  i n  d i f f e r e n t  f a c i l i t i e s .  So y o u  w o u l d  h a v e ,  t h o s e  f l y -  
b y - n i g h t  o p e r a t o r s  t h a t  c o u l d  p o t o r . l l a l i y  r e c e i v e  i m m u n i t y  u n d e r  
t h i s  b l  11.

As  1 s a i d  i n  t h e  b e g i n n i n g ,  *«  d o  s u p p o r t  e n v i r o n m e n t a l  a u d i t s .  Ho 
t h i n k  t h a t  t h e y ' r e  v e r y  good a n d  i t ' s  o n e  o f  t h e  r e a s o n s  t h a t  w e ' r e  
d o i n g  t h i a .  t h i s  p i t  s t e p  p r o g r a m .  Ar .d i f  i t  I s  a s  s u c c e s s f u l  a s  
o t h e r  s t a t e s  h a v e  t e e n  w i t h  i t ,  k# p l a n  t o  e x p a n d  i t  t o  o t h e r s .
Hu t  wo d o  h a v e  som« c o n c e r n s  a b o u t  t h e  wa y  t h i s  b i l l  i s  d r a f t e d .

CHAIRMAN LEMAN s u m m a r i z e d  Ms .  A d a i r ' s  t e s t i m o n y  t o  mean  t h a t  s h e



a g r e e d  w i t h  t h e  l e g i s l a t i o n  c o n c e p t u a l l y ,  b u t  s ome  o f  t h o  l a n g u a g a  
n e e d s  t o  b e  t i g h t e n e d  i n  o r d e r  t o  a g r o e  on  t h e  c o n c e p t  o f  t h e  b i l l .  
JANICE  ADAIR:  We t h i n k  t h a t  o u r  c u r r e n t  p o l i c y  i s  w o r k i n g  v e r ,
w e l l .  So ,  1 t h i n k  a s  f a r  a s  t h a t  g o e s  c o n c e p t u a l l y  we a r e  i n
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a g r e e m e n t .  CHAIRMAN LEMAN a s k e d  Ms .  A d a i r  i f  s h e  w o u l d  b e  w i l l i n g  
t o  w o r k  w i t h  t h e  c o m m i t t e e  i n  o r d e r  t o  e n s u r e  t h a t  t h e  l a n g u a g e  o f  
t h e  b i l l  i s  c o n s i s t e n t  w i t h  DEC p o l i c y  a n d  w h a t  t h e  c o m m i t t e e  w a n t s  
t o  a c c o m p l i s h .  JAN ICE  ADAIR :  I f  we c a n  d o  t h a t ,  wo c e r t a i n l y
w i l l - - y e a .

Numbor  489

SENATOR TAYLOR p o i n t e d  o u t  t h a t  o n e  a s p e c t  o f  SB 199 t o  w h i c h  Ms .  
A d a i r  o b j o c t o d  wa s  t h a t  a  DEC e m p l o y e e  c o u l d  b o  p r o s e c u t e d  i f  t h e y  
l e a k e d  t h e  i n f o r m a t i o n  t o  s o m e o n e .  A r o  t h o y  p r o s o c u t o d  u n d e r  t h o  
c u r r o n t  p o l i c y ?

JAN ICE  ADAIR :  T h r o u g h  t h e  C h a i r ,  S e n a t o r  T a y l o r ,  n o .  Wo h a v e  t h e
p r e s u m p t i o n  t h a t  o u r  f i l e s  a r o  p u b l i c  i n f o r m a t i o n .  Someone  c a n  
c o n e  i n  a n d  l o o k  i n  o u r  f i l e s .  I f  wo h a v e  c o n f i d e n t i a l  i n f o r m a t i o n  
i n  o u r  f i l o s ,  w h a t  wo o n d o a v o r  t o  d o  i s  m a r k  t h o s o  a n d  k o op  t h em  i n  
a d i f f e r e n t  l o c a t i o n .  S i n c e  t h i s  d o c u m e n t  i s n ' t  r o q u i r o d  t o  bo 
l a b e l l e d  a n d  i t  i s  a v o l u m i n o u s  d e f i n i t i o n ,  i t  c a n  i n c l u d o  a l o t  o f  
d i f f e r e n t  t h i n g s  a r . d  t h e r e  i s  n o  r e q u i r e m e n t  t h a t  i t  b e  l a b e l l e d  i n  
a n y  w a y .  S o ,  s o me o n e  c o u l d  g i v e  i t  t o  u s  - a s e c r e t a r y  b e i n g  v e r y  
e f f i c i e n t ,  n o t  k n o w i n g  wh a t  i t  I s  p u t s  l t  i n  t h e  f a c i l i t y  f i l e  a n d  
s  f e w  d a y s  l a t e r  s c m e o n c  c e r e s  i n  t o  l o o k  a t  t h a t  f a c i l i t y  f i l e  a n d  
t h e r e  i s  t h e  i n f o r m a t i o n .  And I t  h a s  t h o n  b o o n  d i s c l o s o d ,  i t  i s  
i n a . l  a r t o n t .  B u t  r . o n e - t h o - I e s s ,  i t  h« . b e e n  d i s c l o s e d .

SENATOR TAYLOR s a i d  t h a t  t h o  i n d u s t r y  s h o u l d  b e  p o n a l i z o d  f o r  i t s  
I n a d v o r t o n t  m i s t a k e s ,  h u t  t h e  a g e n c y ,  DEC,  a n ,  . t s  o m p l o y o e s  s h o u l d  
n o t .  JAN ICE  ADAIR- H . .  C h a i r m a n ,  S o n a t o r  T a y l o r ,  c o n f i d e n t i a l  
l o c u r e n t s  s h o u l d  b e  l a b e l l e d  c o n f i d e n t i a l .

SENATOR TAYLOR i n d l c a t o d  t h a t  DEC s h o u l d  t o  a b l e  t o  t a k e  c a r o  o f  
t h a t .  I f  a n  a u d i t  w o r e  r e c e i v e d ,  i s n ' t  t h o r e  a c e r t a i n  p r o t o c o l .  
JAN ICE  ADAIR :  I f  we k now t h a t ' s  w h a t  l t  w a s .  Wo may  n o t  know wn a t
i t  i s .  SENATOR TAYLOR p o n d e r e d  how an  e m p l o y e e  o f  DEC c o u l d  b e  
d c s l t  w i t h  i f  t h e  e m p l o y e e  d i d  n o t  l i k e  a d e c i s i o n  r a d e  b y  DEC a n d  
t h e  e m p l o y e e  m a k e s  c a l l s  t o  v a r i o u s  f e d o r a l  a g e n c i e s .  How d o  we 
g o t  t o  t h a t  e m p l o y e e  i f  t h o  p r o c e s s  s p e c i f i e d  i n  SB 199 i s  
o b j e c t l o n a l ?  J AN I CE  ADAIR :  M r .  C h a i r m a n ,  S o n a t o r  T a y l o r ,  I  d o n ' t
k now t h a t  y o u  w i l l  e v e r  b e  a b l e  t o  t a k e  c a r e  o f  d i s g r u n t l  d  
e m p l o y e e s  i n  a n y  e m p l o y m e n t  s i t u a t i o n .  B u t ,  c o n f i d e n t i a l  d o c u m e n t s  
t h a t  a c om p a n y  e x p e c t s  t o  b e  k e p t  c o n f i d e n t i a l  s h o u l d  b e  s u b m i t t e d  
i n  t h a t  f a s h i o n .  7he d e f i n i t i o n  o f  a u d i t  i n  t h i s  b i l l  i s  s o  b r o a d  
t h a t  we c o u l d  r e c e i v e  i n f o r m a t i o n  t h a t  wa s  n o t  r e a l i z e d  t o  b e  p a r t  
o f  ar.  a u d i t  r e p o r t .  I t  w o u l d  J u s t  s i r p l y  g o  o n  t h e  f i l e  a r . d  b e  
a v a i l a b l e  f o r  p u b l i c  r e v i e w .  T h e r e  wa s  no  i n t e n t ,  i t ' s  a v e r y  
d i f f e r e n t  s i t u a t i o n  t h a n  s omeon e  who p u r p o s e l y  t a k « s  I t  a r . d  
p u r p o s e l y  d i s c l o s e s  i t ;  who i n t e n t i o n a l l y  d o e s  t h a t .  I t  i s  a n  
i n a d v e r t e n t  m i s t a k e  t h a t  c a u s e s  t h e  d o c u m e n t  t o  b e  d i s c l o s e d .

SENATOR TAYLOR a s k e d  M s .  A i a l r  i f  s h e  w o u l d  o b j e c t  t o  t h e  p e n a l  
a s p e c t  o f  t h e  b i l l  I f  t h e  b i l l  s p e c i f i e d  t h a t  c o n f i d e n t i a l  
d o c u m e n t s  b e  l a b e l l e d  a s  s u c h .  JANICE ADAIR :  M r .  C h a i r m a n ,



S o n a t o r  T a y l o r ,  i f  t h a t  w a s  t h o  o n l y  t h i n g  t h a t  wa s  c h a n g o d  i n  t h o  
b i l l ,  wo w o u l d  s t i l l  h a v o  c o n c e r n s  w i t h  t h o  l e g i s l a t i o n .  SENATOR 
TAYLOR a s k e d  i f  M s .  A d a i r  w o u l d  s t i l l  h a v e  c o n c e r n  w i t h  t h a t  ono  
p r o v i s i o n .  JANICE  ADAIR:  Wo w o u l d  s t i l l  h a v e  c o n c e r n s  w i t h  t h a t
p r o v i s i o n .
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SENATOR TAYLOR d i d  n o t  u n d e r s t a n d  why Ms .  A d a i r  w o u l d  h a v o  p r o b l e m s  
w i t h  p o n a l i x i n g  a n  e m p l o y e e  who i n t e n t i o n a l  l e a k e d  i n f o r m a t i o n  f r o m  
p r o p e r l y  l a b e l l e d  d o c u m e n t s .  JAN ICE ADAIR:  T h a t  p a r t i c u l a r
s o c t i o n  d o o s n ' t  r e q u i r e  t h a t  t h o  e m p l o y e o  i n t e n t i o n a l l y  r o l e a s o  i t .  
I t  J u s t  s i m p l y  s a y s ,  i f  i t ' s  r e l o a s o d .

CHAIRMAN LEMAN n o t o d  t h a t  t h e r e  i s  a s e c t i o n  t h a t  s p e c i f i e s  t h a t  i f  
t h e  docum-ont  i s  n o t  c l e a r l y  l a b e l l e d  t h o n  i t  w o u l d  b e  a n  
a f f i r m a t i v e  d o f e n s o .  C h a i r m a n  Leman a g r e e d  w i t h  S e n a t o r  T a y l o r  a n d  
S o n a t o r  H a l f o r d .  Ho wa s  i n t e r e s t e d  i n  h e a r i n g  f r o m  t h e  p e o p l e  I n
T e x a s  a b o u t  t h i s  l r s u e .  C h a i r m a n  l o ma n  i n d i c a t e d  t h a t  p l a c i n g  t h e
b u r d e n  on  t h o s o  s u b m i t t i n g  t h e  a u d i t  t o  l a b e l  l t  w o u l d  b e  a g r e e a b l e  
w i t h  h i m .  JOHN R I LEY  s a i d  t h a t  t h o y  d e c l i n e  t o  r e c e i v e  i n f o r m a t i o n  
t h a t  i s  p a r t  o f  a n  e n v i r o n m e n t a l  a u d i t .  MR.  R I LEY  e x p l a i n e d  t h a t  
t h o i r  l e g i s l a t i o n  r e q u i r e s  t h a t  b e f o r o  a c c e p t i n g  a d o c u m e n t ,  t h e  
d e p a r t m e n t  w o u l d  e n t e r  I n t o  a c o n f i d e n t i a l i t y  a g r e e m e n t .  Tho 
c o n f  i d o r . t  i a l i t y  a g r e o m e n t  o b l i g a t e s  t h e  s u b m i t t e r  t o  l a b e l  t h o  
d o c u m e n t s .  I n  p r a c t i c e ,  t h o  s u b m i t t e r  m u s t  l a b e l  t h e i r  d o c u m e n t s ,
b u t  t h i s  i s  n o t  p r o v i d e d  f o r  i n  t h e  l e g i s l a t i o n .

N u mb e r  <02

CHAIRMAN LEMAN a g r e e d  w i t h  t h a t  m e t h o d .

SENATOR TAYLCP e x p r e s s e d  c c n c o r n  t h a t  t h i s  l e g i s l a t i o n  w o u l d  b i n d
t h o  a g e n c i e s  w i t h i n  t h e  S t a t o  w h i l e  h a v i n g  no  i r p a c t  o n  a n y  f e d o r a l  
a g o n c y  t o  whom, t h e  s ame  d o c u m e n t  c o u l d  b e  l e a k e d .  He p o i n t e d  o u t  
t h a t  ho  a n d  h i s  o f f i c e  s t a f f  r e c e i v e  i n f o r m a t i o n  o f  a p r o p r i e t a r y  
n a t u r e  i n v o l v i n g  v a r i o u s  o i l  m a t t e r s  i n  A l a s k a .  He o m p h a s l z o d  t h a t  
h e  a n d  h i s  e m p l o y e e s  f a l l  u n d e r  t h a t  s a n c t i o n ;  i f  a n y o n e  d i s c l o s e s  
a n y  o f  t h a t  i n f o r m a t i o n ,  t h e y  c o u i a  b e  s e n t  t o  J a i l .  K n y  s h o u l d  
t h e  s t a n d a r d  b e  d i f f e r e n t  f o r  DEC?

CHAIRMAN LEMAN n o t e d  t h a t  t h e r o  i s  a C o n g r e s s i o n a l  b i l l  w h i c h  w o u l d  
c h a n g o  f o d c r a l  l a w  t o  d o  t h i s .

SENATOR HALFORD s u g g e s t e d  t h a t  i f  t h e  p u r p o s o  i s  i m m u n i t y ,  t h e n  t h o  
d o c u m e n t s  c o u l d  b e  s e n t  t o  DEC s e a l e d  a n d  r e m a i n  s o .  T h e r e  i s  n o  
r e a s o n  t o  o v e r  o p e n  t h o s o  d o c u m e n t s  a t  DEC.  D o c u m e n t s  a r e  a t  DEC 
i n  o r d e r  t h a t  t h e  e n t i t y  c a n  p r o v e  t h a t  i t  i s  w o r k i n g  on  i t .  Tho 
o n l y  t i m e  p r o o f  w o u l d  b e  r e o d e d  w o u l d  b e  i n  t h o  c a s e  o f  a 
v i o l a t i o n .  He s t a t e d  t h a t  p e r h a p s ,  t h e  b e s t  m a n n e r  i n  w h i c h  t o
d e a l  w i t h  t h i s  w o u l d  b e  b y  DEC r e c e i v i n g  t h e  s e a l e d  d o c u m e n t s  s o
t h a t  t h o  e n t i t y  c a n  p r c v e  t h e y  s e n t  t h e  d o c u m e n t s  I f  n e e d  b e .
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My r a r e  i s  K A M I  SANSOMI .  * 5 I ' v e  r o v i e - e d  t h i s  b i l l  f r o -  
p r l m a r l l y  t h e  s t a n d p o i n t  o f  i t s  a p p l i c a t i o n  i n  c i v i l  a n d



a d m i n i s t r a t i v e  p r o c e e d i n g s .  My r e m a r k s  t o d a y  a r e  o f  t w o  
c a t e g o r i e s :  s ome a r e  J u s t  b a c k g r o u n d  i n f o r m a t i o n  a n d  t h e  o t h o r
c a t e g o r y  w o u l d  b e  t o  r a i s e  w h a t  wo v i e w  a r o  v e r y  s e r i o u s  p r o b l e m s  
a n d  c o n c e r n s  w i t h  t h o  b i l l .  As y o u  n o t e d  i n  y o u r  r e m a r k s ,  t h o  
a u d i t  p r i v i l e g o  c o n c e p t  i s  b a s e d  on an  o v i d o n t i a r y  p r i v i l o g o  t h a t  
wa s  f i r s t  r e c o g n i z e d  i n  t h e  e a r l y  '70s i n  a c a s o  R o d i c o  v s .  D o c t o r s
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H o s p i t a l .  I n  t h a t  c a s e ,  a p a t i e n t  h a d  d i e d .  A f t e r  t h e  d o a t h  o f  
t h o  p a t i e n t ,  C h o r e  wa s  a r a d i c a l  p o o r  r e v i e w  g r o u p .  Tho  p a t i e n t ’ s 
f a m i l y  s o u g h t  t h o  c o m m u n i c a t i o n s  b y  t h o  m e d i c a l  p o o r  r e v i e w  g r o u p  
t o  p r o v e  r a d i c a l  m a l p r a c t i c e .  I n  1970, t h e  D . C .  C i r c u i t  C o u r t  o f  
A p p e a l s  r e c o g n i z e d  a c o n c e p t  t h a t  t h o r o  s h o u l d  b e  a p r i v i l e g e  f o r  
s e l f - c r i t i c a l  a n a l y s i s  o r  s e l f - e v a l u a t i v e  a n a l y s i s  w h o r e  t h o  
p u r p o s e  o f  t h a t  a n a l y s i s  i s  t o  p r o v c n t  f u t u r e  m a l p r a c t i c e  o r  f u t u r e  
b a d  c o n d u c t .  T h a t  c o n c o p t  s p r e a d  a n d  n e a r l y  a l l  t h e  s t a t o  
l e g i s l a t u r e s  a d o p t e d  s u c h  a s t a t u t e  a n d  wo h a v e  ono  i n  t h i s  S t a t e .  
So wo d o  h a v o  a t y p e  o f  l i m i t e d  a u d i t  p r i v i l o g o ,  I f  y o u  w i l l ,  i n  AS 
I B . 23.030.  And  i t  t r ay  b e  w o r t h  l o o k i n g  a t  t h a t  s t a t u t e  f o r  
l a n g u a g e  o r  c o n c o p t s  r e l a t e d .  I t ' s  18.23.030.  A f t e r  t h a t  c a s e ,  
s o v o r a l  c o u r t s  won t  on  t o  o x t o n d  t h e  c o n c e p t  o f  t h i s  p r i v i l o g o  t o  
o t h o r  a r e a s  o f  l a w .  S e r a  c o u r t s  c o m p l o t o l y  r o j e c t c d  t h e  c o n c o p t  
o v o n  i n  t h o  a r e a  o f  r a d i c a l  p e e r  r e v i e w .  O t h o r  c o u r t s  m o d i f i e d  l t .  
I n  g o n o r a l ,  t h e r e  h a s  n e v e r  r e a l l y  b o o n  among  t h e  c o u r t s  a n y  
c o n s e n s u s  on  w h a t  a r e  t h e  p r o p e r  e l e m e n t s  t o  a s s o r t  a p r i v i l e g e  o r  
t o  o v e r c o m e  a p r i v i l e g e .  The  c o u r t s  h a v e ,  f o r  t h o  m o s t  p a r t ,  
r o j e c t c d  t h o  p r i v i l e g e  i n  o n v i r o n m a n t o l  c a s e s .  T h e r e  i s  o n o  r e c e n t  
e x c e p t i o n  a n d  t h a t  i s  t h e  P e i c h h o l d  c a s o  o u t  o f  t h o  F e d e r a l  
D i s t r i c t  C o u r t  i n  F l o r i d a .  Ar .d I ' v e  b r o u g h t  c c p i o s  o f  t h a t  
d e c i s i o n  w i t h  ma ,  b e c a u s e  l t  d o o s  s o t  o u t  c o n d i t i o n s  a n d  c r i t o r i a  
t h a t  t h e  c o u r t  c o n s i d e r e d  i m p o r t a n t  i n  t h o  o n v i r o r . m a n t a i  f i e l d s .
And  t h a t  c a s o  h a pp e r . o d  t o  t o  a p r i v a t e  c a s o  among  p r i v a t e  p a r t i e s  
f o r  c o n t r i b u t i o n  o v e r  a c o n t a m i n a t e d  s i t o .  A l a s k a  S t a t e  l a w ,  
e x c e p t  f o r  t h o  r a d i c a l  p o o r  r e v i e w ,  d o e s  n o t  h a v e  a n  a u d i t  
p r i v i l e g e .  We d o  h a v o  t h o  a t t o r n o y - c l i o n t  p r i v i l e g e ,  t h e  w o r k -  
p r o d u c t  p r i v i l o g o ,  a r . d  t h o  o v i d o n t i a r y  r u l o  t h a t  a g a l n s t - - t h a t  
e v l d o n c o  o f  s u b s e q u e n t ,  r e m e d i a l  m e a s u r e s  a r e  i n a d m i s s i b l e . And  
’ h o s o  e v i d e n t i a r y  r u l e s  a r e  u s o d  t o  p r o t o c t  a u d i t s ,  a t  l e a s t  i n  
p a r t .  T h e y  a r e  a v a i l a b l e  a s  a m e c h a n i s m .  T h e r e ' s  a l s o  a me c h a n i sm ,  
i n  t h o  r u l e s  o f  c i v i l  p r o c e d u r e  f o r  p a r t i e s  t o  o b t a i n  p r o t o c t i v o  
o r d o r s  a g a i n s t  d i s c l o s u r e .  So ,  I  w a n t e d  t o  l o a v o  t h o  c c n m l t t o o  
w i t h  t h o  i m p r o s s l o n  t h a t  wo a r o  n o t  w i t h o u t  m e c h a n i s m s  t o  p r o t o c t  
i n f o r m a t i o n .

Tho f e d e r a l  l a w  t h a t  w o u l d  a p p l y  t o  A l a s k a  - t h o r o  i s  f o d o r a l  l a w  
o n  t h o  p r l v l l o g o  a n d  I ' v e  b r o u g h t  t h a t  c a s o  w i t h  me t o o .  I n  1992, 
t h e  N i n t h  C i r c u i t  C o w l i n g  v s .  A m e r i c a n  H a w a i i  C r u i s e s  h o l d  t h a t  
t h o r o  w o u l d  b o  n o  p r i v i l o g o  o f  s e l f - c r i t i c a l  a n a l y s i s  f o r  i n t e r n a l  
c o r p o r a t e  r e v i e w s  o f  m a t t e r s  r o l a t e d  t o  s a f o t y  c o n c e r n s .  Tho  N i n t h  
C i r c u i t  d i d n ' t  s a y  t h a t  w o u l d  n e v e r  h a p p e n ,  b u t  t h o  c o n d i t i o n s  t h o y  
o s t a b l i s h  i n  t h e i r  d e c i s i o n  d o  s e t  u p  a h u r d l e  t h a t  w o u l d  h a v e  t o  
b e  o v o r c e c o .  I n t e r e s t i n g l y ,  t h o  P e i c h h o l d  c a s e  w h i c h  r o c o g n l z o d  
t h o  p r i v i l e g e  r e l i e s  on D o w l i n g .  S o ,  t h o  P o i c h h o l d  c o u r t  t h o u g h t  
i t  c o u l d  b e  d o n e  ar . d I  t h i n k  t h o s o  c a s e s  a r o  v o t y  w o r t h w h i l e  t o  
l o o k  a t  j u s t  i n  t e r m s  o f  r o q u l x o m e n t s  a n d  e x c e p t l o n a  t h a t  t h o y  s o t  
o u t .  I f  t h o  b i l l  w o r e  t o  p a s s  i n  i t s  p r e s e n t  f o r m ,  t h e  f e d e r a l  l a w  
o f  e v i d e n c e  w o u l d  a p p l y  t o  a n y  f e d e r a l  c a s e s ;  b u t  t h e  S t a t e  
l e g i s l a t i o n  w o u l d  a p p l y  t o  S t a t e  c a s e s .  T h a t  c o u l d  c r e a t e  a cme  o d d  
s i t u a t i o n s  a s  wo J u s t  m e n * i c n e d  a f e w  m i n u t e s  a g o  i n  t h e  h e a r i n g .



The  a u d i t  p r i v i l e g e  l e g i s l a t i o n  f o r  e n v i r o n m e n t a l  c a s e s ,  l i k e  w h a t  
T o x a s  h a s  - t h e  c o n c e p t  f o r  t h a t  s t a r t e d  t o  d o v o l o p  i n  t h e  e a r l y  
'90s  I n  O r e g o n  a n d  C o l o r a d o .  S i m i l a r  b i l l s  h a v o  b o o n  i n t r o d u c e d  i n  
o t h e r  s t a t e s ,  f o u r t e e n  h a v o  p a s s e d  a n d  a n umb e r  a r e  p e n d i n g ,  s ome 
h a v o  f a i l e d ,  so-io h a v e  b e e n  v e t o e d ,  a n d  t h e r e  e r e  a l s o  f e d e r a l  
b i l l s .  I ' v e  p r o v i d e d  t h o  c o m m i t t e o  s t a f f  w i t h  a n o t e b o o k  t h a t
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c o n t a i n s  t e s t i m o n y  a n d  b a c k g r o u n d  on many  o f  t h u s o  b i l l s  b o t h  b y  
i n d u s t r y  a n d  b y  e n f o r c e m e n t  a g e n c i e s  f o r  a n d  a g a i n s t  t h e  b i l l s .
And  t h a t  w o u l d  g i v e  a n y o n e  who w a n t s  t o  t a k o  a l o o k  a t  i t  a n  i d e a  
o f  t h e  s c o p e  o f  t h e  d i s c u s s i o n .

Numbe r  294

V i r t u a l l y  n o  o n«  h a s  e v e r  d i s a g r e e d  w i t h  t h e  c o n c e p t  t h a t  v o l u n t a r y  
a u d i t s  s h o u l d  b o  e n c o u r a g e d .  T h a t  u n d e r  a p p r o p r i a t e  c i r c u m s t a n c e s ,  
t h o r c  s h o u l d  b o  e i t h e r  p e n a l t y  r e d u c t i o n s ,  g o o d  c o n d u c t  c r e d i t s ,  
w h a t e v e r ,  p e r h a p s  no  e n f o r c e m e n t  a s  a b r e a k  f o r  a c om pa n y  t h a t ' s  
a c t i n g  i n  g o o d  f a i t h  a n d  a c t u a l l y  r e v i e w i n g  i t s  b e h a v i o r  a n d  m a k i n g  
i t s  c o r r e c t i o n s .  B u t  o n c e  y o u  g e t  p a s t  t h a t  i n i t i a l  a g r e e m e n t  o v e r  
t h e  c o n c e p t s  a n d  p o l i c i o s ,  t h e r e  i s  o r  h a s  b e e n  a l o t  o f  d e b a t e .
And  t h o s e  b i l l s  h a v o  h a d  v i g o r o u s  a n d  a l m o s t  u n a n i m o u s  o p p o s i t i o n  
f r o m  t h o  f o d o r a l  a n d  s t a t e  e n f o r c o m o n t  a g o n c i o s .  Tho U n i t e d  
S t a t e s '  A t t o r n e y  G c n o r a l  f o r  t h o  D e p a r t m e n t  o f  J u s t i c e  h a s  o p p o s e d  
t h e  p r i v i l e g e  o r  a n  e v i d e n t i a r y  p r i v i l e g e  e s t a b l i s h e d  i n  
l e g i s l a t i o n .  Th e  EPA i n  i t s  now a u d i t  p o l i c y ,  w h i l e  i t  c r e a t e s  a 
p o l i c y  t h a t  i s  d o s i g n c d  t o  e n c o u r a g e  a u d i t s  a n d  o f f e r  b r e a k s  a n d  
i n c o n t i v o s  f o r  a u d i t s  o p p o s o s  s t a t e  l e g i s l a t i o n  c r e a t i n g  t h e  
o v i d o n t i a r y  p r i v i l e g e .  The  N a t i o n a l  D i s t r i c t  A t t o r n e y ' s  
A s s o c i a t i o n  h a s  v i g o r o u s l y  c p p o s o d  t h i s  typo o f  l e g i s l a t i o n  a n d  
many  s t a t o  a t t o r n e y s  g e n e r a l  h a v e  a l s o  c p p o s o d  t h i s  t y p o  o f  
l e g i s l a t i o n .  T h e i r  c o n c e r n s  h a v o  t e e n  t h a t  t h e  b i l l  i s  a c t u a l l y  
n o t  n e c e s s a r y  t o  e n c o u r a g e  c o m p l i a n c o .  T h a t  u n l o s s  t h e y ' r e  
c a r e f u l l y  d r a f t e d  t h e y ' l l  c r c s t o  s a f e  h a r b o r s  f o r  p o l l u t e r s ,  
p r o m o t e  f r a u d ,  t h a t  t h e y ' l l  d i v o s t  s t a t o  o n f o r c o m i e n t  o f f i c i a l s  o f  
t h o i r  d i s c r e t i o n ,  i n v e s t  t h a t  d i s c r e t i o n  i n  J u d g o s  who w i l l  n o t  b e  
f a m i l i a r  w i t h  t h e  c a s e  o r  t h e  c v i d o n c e .  T h a t  t h e  s e c r e c y  t h o  b i l l  
c o u l d  c r e a t e  i f  i t ' s  d r a f t e d  v e r y  b r o a d l y  w o u l d  c r e a t e  m i s t r u s t  o f  
t h o  e n f o r c e m e n t  a g e n c i e s ,  r e g u l a t o r y  a g o n c i o s ,  a n d  t h o  v o r y  
c o r p o r a t i o n  i t ' s  i n t e n d e d  t o  b e n e f i t .  The  c o r p o r a t i o n s  a r e  
c o n d u c t i n g  a u d i t s  t o  a v o i d  a c c l d o n t s  a n d  l i a b i l i t y  a n d  t h a t  t h o  
f o a r  o f  a d i s c l o s u r e  r e q u i r e m e n t  w o u l d  n o t  i n h i b i t  t h o s e  a u d i t s .
I n  t h o  J u r i s d i c t i o n s  w h o r e  t h i s  t y p e  o f  l e g i s l a t i o n  h a s  b e e n  
d e b a t e i ,  s o r e  i n d u s t r i e s  h a v o  v i g o r o u s l y  s u p p o r t e d  t h o  b i l l s .
O t h o r  i n d u s t r i e s  h a v e  s u p p o r t e d  t h e  c o n c e p t  o f  i n c e n t i v e s ,  b u t  n o t  
n e c e s s a r i l y  t h r o u g h  a s t a t u t o r y  p r i v i l o g o  o r  i m m u n i t y .  I n  a n y  
o v e n t ,  t h e r e ' s  b eo r .  a h u g o  v o l u m e  o f  t e s t i m o n y  a n d  t h a t  c a n  
p r o b a b l y  t e l l  y o u  I ' v e  g i v e n  i t  a t  l o a s t  f i v e  i n c h e s  w o r t h .  And  I  
d o n ' t  l n t o r . d  t o  c o v e r  a l l  o f  t h a t .  I n  s t a t e s  w h e r e  i t s  b e e n  
d o b a t e d ,  i t  h a s  p r c d u c o d  a v e r y  a d v e r s a r i a l  b i l l .  T h o s e  b i l l s  
c o n t a i n  w i t h i n  t h e i r  f r a m e w o r k ,  t h i s  a d v e r s a r i a l  r e l a t i o n s h i p  i s  
b u i l t  r i g h t  i n t o  t h o  b i l l .  Ar .d I  t h i n k  i f  y o u  c a r e f u l l y  g o  t h r o u g h  
a l o t  o t  t h e  e x c e p t i o n s  a n d  p r o v i s i o n s  i n  t h e  T e x a s  b i l l ,  y o u  w i l l  
s e e  t h a t .  One p r o v i s i o n  w i l l  b e  v e r y  b r o a d ,  t h e  n e x t  p r o v i s i o n  
w i l l  k i n d  o f  c h l s o l  a w a y ,  a n o t h e r  p r o v i s i o n  w i l l  b e  b r o a d ,  t h e  n e x t  
w i l l  c h i s e l  a w a y .  S o ,  t h a t  a d v e t s a t l a l  n a t u r e  i s  b u i l t  r i g h t  i n t o  
t h e  b i l l .



Number 2 39

W i t h  t h a t  b a c k g r o u n d ,  I  w a n t  t o  e m p h a s i z e  a f e w  p o i n t s .  W e ' r e  v e r y  
c o n c e r n e d  w i t h  t h o  b r e a d t h  o f  t h e  b i l l .  The  d e f i n i t i o n  o f  
e n v i r o n m e n t a l  o r  h e a l t h  a n d  s a f e t y  l a w  i s  v e r y  b r o a d .  I t  i s  n o t  
j u s t  DEC a n d  OSHA; t h o r o  a r o  e n v i r o n m e n t a l  b i l l s ,  e n v i r o n m e n t a l  
l a w s  v e s t e d  i n  many  s t a t e  a g e n c i e s  a n d  t h e y  a r e  s c a t t e r e d
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t h r o u g h o u t  t h o  o n t i r e  A l a s k a  s t a t u t e s .  DNK h a s  e n v i r o n m e n t a l  
e n f o r c e m e n t ,  r e g u l a t o r y  a u t h o r i t y .  Th e  A l a s k a  O i l  ( Ga s  
C o n s e r v a t i o n  C o m m i s s i o n  r e g u l a t e s  o i l  a n d  g a s  d r i l l i n g  t o  p r o v e n t  
l a n d  a n d  w a t e r  c o n t a m i n a t i o n .  And t h e y  h a v e ,  t h o y  a r e  p a r t i c i p a n t s  
i n  t h e  E P A ' s  u n d e r g r o u n d  i n j e c t i o n  c o n t r o l  p r o g r a m .  Tho j o i n t  
p i p e l i n e  o f f i c e  r e g u l a t e s  t h e  T r a n s - A l a s k a  P i p e l i n e  f o r  
e n v i r o n m e n t a l  c o m p l i a n c e  a n d  s a f o t y .  D e p a r t m e n t  o f  F i s h  a n d  Game 
h a s  w h a t  c o u l d  b e  c o n s t r u e d  a s  e n v i r o n m e n t a l  l a w s .  The  D e p a r t m e n t  
o f  P u b l i c  S a f e t y  r e g u l a t e s  h a z a r d o u s  r r a t o r i a l s .  And I  p r o b a b l y  
e m i t t e d  many  a g e n c i e s  a n d  many  e n v i r o n m e n t a l  l a w s .  So t h a t  w o u l d  
b o  ono  o f  o u r  c o n c e r n s :  t h a t  i t  w o u l d  b e  i m p r o p e r  a n d  i n c o r r e c t  t o  
v i e w  t h i s  b i l l  a s  j u s t  d e a l i n g  w i t h  DEC e n f o r c e m e n t .  I f  t h a t  w e r o  
t h e  i n t e n t ,  i t  w o u l d  n e e d  t o  b e  mo r e  n a r r o w l y  r e s t r i c t e d .  Or  
p e r h a p s ,  t h a t  i s  n o t  t h o  i n t e n t ,  b u t  1 t h i n k  i t ' s  i m p o r t a n t  t o  
u n d e r s t a n d  t h a t .  S i m i l a r l y ,  t h e r e  a r o  many  l a w s  t h a t  c o u l d  b e  
c o n s i d e r e d  o c c u p a t i o n a l  a n d  h e a l t h  a n d  s a f o t y  l a w s  n o t  j u s t  OSHA. 
B u t  w o r k e r ' s  c o m p e n s a t i o n  w o u l d  b e  c l a s s i f i e d  a s  a n  o c c u p a t i o n a l  
a n d  h e a l t h  a n d  s a f e t y  l a w .  Tho D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  
S e r v i c e s  r e g u l a t e s  a n d  l i c e n s e s  h e a l t h  f a c i l i t i e s  a n d  o p e r a t i o n s ,  
n o t  J u s t  f o r  p a t i e n t  c a r e  t y p e  r e g u l a t i o n s .  B u t  i n  ma n y  c a s e s ,  f o r  
o c c u p a t i o n a l ,  c o m p l i a n c e  w i t h  o c c u p a t i o n a l  l a w s .  P r o f e s s i o n a l  a n d  
o c c u p a t i o n a l  l i c e n s e s  a r e  a n o t h e r  a r o a  t h a t  c o u l d  b o  c o n s t r u o d  a s  
a  h e a l t h  a n d  s a f e t y  l a w .  So ,  a g a i n  i f  t h o  i n t o n t  i s  t h a t  t h i s  
w o u l d  j u s t  c o v e r  OSHA e n f o r c e m e n t ,  t h e  b i l l  a s  i t s  d r a f t e d  d e c s  n o t  
d o  t h a t .

N umbe r  213

W e ' r e  a l s o  c o n c e r n e d  w i t h  t h e  d e f i n i t i o n  :  I  e n v i r o n m e n t a l  o r  h e a l t h  
o r  s a f e t y  a u d i t s .  T h o s o  a u d i t s  c a n  b e  c o n d u c t e d  b y  <*n o w n e r  o r  
o p o r a t o r ,  a n  e m p l o y e e ,  a n  i n d e p e n d e n t  c o n t r a c t o r .  We d o n ' t  h a v o  a 
c o n c e r n  s o  mu ch  a s  t o  who c o n d u c t s  a n  a u d i t ;  b u t  t h o  c r i t i c a l  i s s u e  
i n  g r a n t i n g  i m m u n i t y  o r  g r a n t i n g  a p r i v i l o g o ,  g i v i n g  s ome on e  a 
b r e a k  w o u l d  b e  who h a d  t h o  a u t h o r i t y  t o  i n i t i a t e  t h a t  a u d i t ,  who 
h a d  t h e  a u t h o r i t y  . o  c o m m i t  t h e  f u n d s  a n d  u n d e r t a k e  t h o  c o r r e c t i v e  
a c t i o n .  As  t h o  b i l l  i s  d r a f t e d ,  a n y o n e  ir* a l a r g e  c o r p o r a t i o n  i n  
a n y  d i v i s i o n  c o u l d  i n i t i a t e  a n  a u d i t .  M a y b e  t h e y  w o u l d  h a v o  
a u t h o r i t y  t o  u n d e r t a k e  t h e  c o r r e c t i o n ,  msyf ce t h e y  w o u l d n ' t .  B u t  
t h a t  i s  v e r y  s i m p l y  t o o  b r o a d  whon w o ' r o  g o i n g  t o  g i v e  s w o o p i n g  
p r i v i l e g e s  a n d  i m m u n i t i e s .  As  a p r a c t i c a l  m a t t o r ,  when  t h e  
a t t o r n e y  g e n e r a l ' s  o f f i c e  i n c l u d e s  a n  a u d i t  r e q u i r e m e n t  i n  a 
s e t t l e m e n t  a g r o e m e n t  o n o  o f  t h o  c r i t e r i a  t h a t  wo w o u l d  l o o k  a t  i s :  
d o e s  t h o  p e r s o n  o r  t h e  e n t i t y  h a v e  t h o  w h e r e w i t h a l  t o  a c t u a l l y  
c o n d u c t  a n d  c o m p l e t e  t h e  a u d i t  a n d  u n d e r t a k e  t h o  c o r r e c t  i o n s .  T h a t  
w o u l d  b e  v e r y  i m p o r t a n t  t o  u s  t o  w h o t h o r  o r  n o t  t h o y  s h o u l d  b e  
o n t i t i e d  t o  a n y  k i n d  o f  b r e a k  on  w r . o t h o r  o r  n o t  w g ' r o  g o i n g  t o  
b r i n g  a c a s e ,  o r  w h e t h e r  o r  n o t  we w o u i d  o f f s o t  a n y  c i v i l  
a s s e s s m e n t .  R e l a t e d  t o  t h a t ,  b u t  n o t  t h e  same c o n c e r n ,  i s  t h e r e  
a r e  n o  s t a n d a r d s  f o r  a u d i t s .  T h o t e ' s  n o  l i c e n s i n g  f o r  a u d i t s  a n d



t h e r e ' s  a v a r i e t y  o f  a u d i t s .  So t h a t  c o m b i n e d  w i t h  t h o  q u e s t i o n  o f  
who c a n  u n d e r t a k e  o n o  c r e a t e s  p o t e n t i a l  f o r  a b u s e  wo f e e l .

Numbe r  184

P e r h a p s  t h o  m o s t  t r o u b l i n g  a s p e c t  i s  t h e  d e f i n i t i o n  c f  a u d i t  r e p o r t  
i n  t h o  b i l l .  And  t h e  b i l l  i s  d r a f t e d  s o  b r o a d l y  t h a t  a n y  d o c u m e n t  
o r  c o m m u n i c a t i o n  o f  a n y  n a t u r e  w h a t s o e v e r  t h s t  i s  g e n e r a t e d  b o f o r o ,  
d u r i n g  a n d  a f t e r  t h o  a u d i t ,  i f  i t  c a n  somehow r e l a t e  t o  t h e  a u d i t
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a n d  t h e  r e s u l t i n g  c o r r e c t i v e  a c t i o n s  i s  c l a s s i f i e d  a s  t h o  a u d i t  
r e p o r t .  I n  t h e  l a w  o f  e v i d e n c e  t h e r e  i s  n o t h i n g ,  n o t  e v e n  t h e  
a t t o r n e y - c l i e n t  p r i v i l e g e  t h a t  w o u l d  e v e n  a p p r o a c h  a p r i v i l e g e  o f  
t h a t  s c o p e .  We d o n ' t  b e l i e v o  t h e r e ' s  j u s t i f i c a t i o n  f o r  c r e a t i n g  
a p r i v i l e g e  f o r  t h e  r aw  d a t a  t h a t  m i g h t  b e  c o l l e c t e d  i n  t h e  a u d i t :  
t h o  p h o t o s ,  t h e  m a p s ,  a n d  s o  f o r t h .  I  f i n d  i t  v e r y  h a r d  t o  s e e  
t h a t  t h e r e  c a n  b o  a j u s t i f i c a t i o n  f o r  t h a t .  Wo b e l i e v e  t h e r e ' s  no 
j u s t i f i c a t i o n  f o r  t h e  p r i v i l o g o  t o  a p p l y  t o  t h o  i m p l o m o n t a r . i o n  p l a n  
o r  t h e  c o r r e c t i v e  t r a c k i n g  s y s t e m .  T h o r o ' d  b o  no p o i n t  t o  g a t h e r  
t h o  i n f o r m a t i o n  a n d  c h a r t  a c o u r s e  o f  c o r r e c t i v e  a c t i o n  a n d  t h e n  
k e e p  t h a t  i n f o r m a t i o n  c o n f i d e n t i a l ,  o r  a t  l e a s t  i t  d o e s n ' t  s o o n  
l i k e  t h o r o ' d  b e  a n y  p o i n t  t o  k o o p i n g  i t  c o n f i d e n t i a l .  B e c a u s o  i f  
y o u  w e r e  u n d e r t a k i n g  t h o  c o r r e c t i v e  a c t i o n  t h a t  f r e q u o n t l y  i s  t o  
p r o v i d e  e n p l o y e u  t r a i n i n g ,  o b t a i n  a p p r o p r i a t e  p o r n i t s .  I t  j u s t  
d o e s n ' t  s e e m  t o  mak e  s e n s u .

Tho c a s e  l a w  t h a t  I ' v o  p r o v i d o d  y o u ,  t h o  D o w l i n g  a n d  t h e  R e i c h h o l d  
c a s o ,  r e c o g n i z e  t h a t  t h e r e ' s  n o  j u s t i f i c a t i o n  f o r  k e e p i n g  a 
p r i v i l e g e  -- k o o p i n g  a r e p o r t  c o n f i d e n t i a l  f o r  p o s t - a u d i t  c o n d u c t .  
So ,  i f  a  p a r t y  c o n d u c t s  a n  a u d i t ,  t h o  a u d i t  f i n d s  d e f i c i e n c i e s  a n d  
r e c ommen d s  c o r r e c t i v e  a c t i o n s  a n d  t h e n  l o  a n d  b e h o l d  t h o s e  a r e n ' t  
u n d e r t a k e n ,  t h o r o ' s  a n  a c c i d e n t ,  t h e r e ' s  i n j u r y ;  t h a t  r e p o r t  s h o u l d  
n o t  bo  c o n f i d e n t i a l  a s  t o  t h a t  p o s t - a c c i d o n t ,  t h a t  p o s t - a u d i t  
c o n d u c t .  And  t h a t  i s  a p r i n c i p i o  t h a t  i s  r o c o g n i z e d  i n  t h e  f c d a r a l  
c o u r t s  t h a t  h a v e  r o c o g n i z e d  a n  a u d i t  p r i v i l e g e .  F i n a l l y ,  a l o n g  
w i t h  t h e  a u d i t  r e p o r t  d e f i n i t i o n  m o s t  c o u r t s  c a r v e  o u t  e x c e p t i o n s  
f o r  e v i d e n c e  w h o r e  t h e r e ' s  e x c e p t i o n a l  n e c e s s i t y  o r  e x t r a o r d i n a r y  
h a r d s h i p .  And  t h o s e  c i r c u m s t a n c e s  m i g h t  b e  t h a t  a w i t n e s s  d i e d  o r  
a w i t n e s s  i s  i m p o s s i b l e  t o  l o c a t e  who wa s  i n t e r v i e w e d  a s  p a r t  o f  
t h e  a u d i t ,  t h a t  t h o  o v i d o n c c  i s  d o s t r o y e d  o r  m i s s i n g ,  i t  i s  
i m p o s s i b l e  t o  o t h e r w i s e  o a t a i n  t h o  o v i d e n c e .  T h a t  k i n d  o f  
e x c e p t i o n  s h o u l d  b e  b u i l t  i n t o  t h o s o  p r o v i s i o n s .

W e ' r e  v e r y  c o n c e r n e d  w i t h  t h e  m a r k i n g  r e q u i r e m e n t .  Tho r e p o r t  i s  
s u p p o s e d  t o  b e  m a r k e d ,  b u t  t h o r o  a r e  n o  c o n s o q v e n c e s  t o  n o t  m a r k i n g  
t h e n .  T h o r e  a r o  a l l  k i n d s  o f  m a t e r i a l s  t h a t  c o u l d  b e  p a r t  o f  t h o  
a u d i t  r o p o r t  t h a t  w o u l d  l o o k  no  d i f f e r e n t  f r o m  a n y  o t h e r  d o c u m e n t  
t h a t  n i g h t  b e  s u b m i t t e d  t o  DEC o r  t o  a r e g u l a t o r y  a g e n c y .  U n d e r  
t h o  b i l l ,  a n y o n o  c a n  m a r k  a d o c u m e n t .  An y ono  c a n  m a r k  a d o c u m e n t  
a t  a n y  t i m e  e v e n  y e a r s  a f t o r  a n  a u d i t  i s  c o m p l e t e d .  F o r  t h o  
i m m u n i t y  p r o v i s i o n s  t o  k i c k  i n ,  t h o r o  h a s  t o  b e  a d v a n c e  n o t i c e  t o  
t h e  r e g u l a t o r y  a g e n c y  o f  t h e  a u d i t  b u t  n o t  f o r  t h e  p r i v i l e g e .  So ,  
a p a r t  f r o m  t h e  i m m u n i t y ,  t h e r e ' s  n o  r o a l  s t a r t i n g  p o i n t  t o  when  y o u  
c a n  s t a r t  t h i n k i n g  a b o u t  t h e  a u d i t  a n d  s t a r t  m a r k i n g  y o u r  m a t e r i a l s  
c o n f i d e n t i a l .  I  g u e s s  t h o  p o i n t ,  t h e  c o n c l u s i o n  t o  t n a t  i s  t h a t  i f  
t h o  l e g i s l a t u r e  c o n c l u d e s  t h e r e ' s  p o l i c y  r o a a o r . s  t h a t  w o u l d  s u p p o r t  
c r e a t i n g  a n  e v i d e n t i a r y  a n d  d i s c l o s u r e  p r i v i l o g o ,  t h e s e  p o l i c y  
r e a s o n s  wo d o  n o t  b e l i e v e  w o u l d  s u p p o r t  g o i n g  t h i s  f * r .  We j u s t



t h i n k  i t s  t o o  b r o a d ,  t h a t  i t  w i l l  i n v i t e  f r a u d  a n d  a b u s e .  And  t h a t  
w e ' l l  b o  k e e p i n g  i n f o r m a t i o n  s e c r e t  t h a t ' s  a c t u a l l y  v i t a l  t o  
p r o t e c t i n g  p u b l i c  h e a l t h  a n d  s a f e t y .

Now w i t h  r e s p e c t  t o  t h o  p r i v i l e g e ,  a n d  I  b e l i o v e  t h i s  m i g h t  b e  a 
c o n f l i c t  b e t w e e n  t h e  wa y  t h e  b i l l  i s  d r a f t e d  a n d  t h o  wa y  i t s  b e i n g  
i m p l e m e n t e d  i n  T e x a s ,  b u t  I f  y o u  l o o k  a t  t h o  v o r y  f i r s t  p a r a g r a p h  
o f  t h o  b i l l  - t h a t  p r i v i l e g e  a p p l i e s  t o  a n y  t y p e  o f  l i t i g a t i o n ,  i t  
c a n ,  w h e t h o r  i t ' s  c i v i l ,  c r i m i n a l  o r  a d m i n i s t r a t i v e .  I t  c o u l d  bo  
a s s e r t e d  b y  p u b l i c  o r  p r i v a t e  p a r t i e s ,  i t  c o u l d  b e  a s s e r t e d  when
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t h o  S t a t e  i s  b r i n g i n g  a c a s e .  I t  w o u l d n ' t  n e c e s s a r i l y  h a v e  t o  b e  
a n  e n f o r c e m e n t  c a s e .  I t  c o u l d  b e  a s s e r t e d  i f  t h o  S t a t e  h a s  b e e n  
s u o d  a n d  w e ' r e  t r y i n g  t o  o b t a i n  d i s c o v o r y  o f  a n  a u d i t  r e p o r t  i n  o u r  
d e f e n s e .  And  i t  c o u l d  b e  a s s o r t e d  b e t w e e n  p r i v a t o  p a r t i e s  a n d  
t h e r e ' s  q u i t e  a l o t  o f  c a s o  l a w  w h o r e  p r i v a t o  p a r t i o s  a r g u o  a b o u t  
t h i s  i n  t e r m s  o f  c o n t r i b u t i o n  o v e r  - o n t a m i n a t o d  s i t e s  o r  i n s u r a n c o .  
S o ,  i t  i s  an  i s s u e  t h a t  c ome s  u p  i n  p r i v a t o  l i t i g a t i o n .  Th e  wa y  
t h o  b i l l  i s  d r a f t e d ,  a g a i n  I  d o n ' t  know i f  t h i s  t h o  i n t e n t  o r  n o t ,  
b u t  i t  a p p l i e s  t o  a n y  t y p e  o f  d i s p u t e  n e g l i g e n c e ,  i n t o n t i o n a l  
t o r t s ,  c o n t r a c t  p r o b l e m s ,  p r o p o r t y  p r o b l e m s .  Tho S t a t o  h a s  l o a s o s .  
Wo h a v o  p r o p e r t y  ma n a g e me n t  c o n t r a c t s .  DOT i s  c o n c e r n e d  t h a t  i t  
w o u l d  come u p  i n  c o n d e m n a t i o n  c a s e s .  Tho U n i v e r s i t y  a n d  M o n t a l  
H e a l t h  L a n d s  T r u s t  m a n a g e  p r o p e r t y  a n d  t h i s  c o u l d  bo  a s s o r t e d  i n  
a n y  d i s p u t e  i n v o l v i n g  t h o s e  i s s u o s .  Now,  a g a i n  t h a t  ma y  n o t  b e  t h o  
i n t e n t ,  b u t  t h a t  i s  t h o  o f  f o e t  o f  t h o  l a r . g u a g o .  C o n s t r u c t i o n  l a w  
i s  a n o t h e r  a r e a  w h e r e  t h e r e  c o u l d  b o  s e r i o u s  c o n s e q u e n c e s .  The  
S t a t o  e i t h e r  c o n t r a c t s  o r  g i v e s  g r a n t s  t o  m u n i c i p a l i t i e s  f o r  l a r g o  
p u b l i c  w o r k s  p r o j e c t s .  O f t e n  t h e r e  h a v o  t o  t o  a u d i t s  i n  c o n n e c t i o n  
w i t h  t h e s e  p r o j e c t s .  As  f a r  a s  DEC g o o s ,  DEC b r i n g s  i n j u n c t i o n s  on  
o c c a s i o n  t o  s t o p  c o n t i n u i n g  v i o l a t i o n s  a n d  c i v i l  a s s o s s m o n t  a n d  
c o s t  r e c o v e r y  s t a t u t o s ;  i t  c o u l d  come u p  i n  a n y  o f  t h e s e  c o n t e x t s .  
I t  w o u l d  a p p l y  t o  a n y  t y p e  o f  r e m e d y ,  n o t  j u s t  p e n a l t i e s .  I t  c o u l d  
b o  d a m a g e s .  I t  o b v i o u s l y  a p p l i e s  t o  c r i m i n a l  p r c c o o d i n g s .  I n  
a d m i n i s t r a t i v e  p r o c e e d i n g s ,  t h a t  t h o s e  c o u l d  t o  c o n c e i v a b l y  
e n f o r c e m e n t .  T h o r e  a r e  o t h e r  a d m i n i s t r a t i v e  p r o c e e d i n g s  s u c h  a s  
r e v o c a t i o n s  o f  l i c e n s e s  w h e r e  p r o f e s s i o n a l s  o r  f a c i l i t i e s  h a v e  
f a l l e n  f a r  b e l o w  i n  t h e  a c c e p t o d  s t a n d a r d  o f  c o n d u c t .  w<> s o m e t i m e s  
l i t i g a t e  o v e r  l e a s e  t e r m i n a t i o n s  i n  a d m i n i s t r a t i v e  c o n t e x t  b e c a u s o  
t h e  l o s s o v s  a r o  n o t  m a i n t a i n i n g  t h o  p r o p e r t y .  C o n t r a c t  d e b a r m e n t  
i s  a n o t h e r  t y p e  o f  a d m i n i s t r a t i v e  p r o c e e d i n g .  I n  o t h e r  w o r d s ,  a n d  
I  p r o b a b l y  h a v e n ' t  m e n t i o n e d  a l l  t h o  t y p e s  o f  p r o c e e d i n g ,  b u t  t h o  
S t a t e  p a r t i c i p a t e s  i n  many  p r o c e e d i n g s .  And t h e  p r i v i l e g e  a p p l i o s  
t o  a l l  o f  t h o s o .  So t h e  p o t e n t i a l  f o r  t h e  i m p a c t  o f  t h i s  b i l l  i s  
e n o r m o u s .  To  c r e a t e  a now p r i v i l o g o  t h a t  c o u l d  fee i n v o k o d  i n  s o  
ma n y  d i f f e r e n t  t y p e s  o f  p r o c e e d i n g s ,  w o u i d  t a k e  v e r y  c a r e f u l  s t u d y  
a n d  r e v i e w .  T h e  p r i v i l e g e s  t h a t  a r e  I n  t h o  l a w  t h a t  h a v e  b e e n  i n  
o f  f e e t ,  t h o s o  p r i v i l e g e s  e v o l v e d  o v e r  a v e r y  l o n g  p e r i o d s  o f  t i m e  
a n d  w o r e  r e f i n e d  t h r o u g h  t h e  c o u r t s  a n d  t h e y ' r e  v o r y  n a r r o w .
C i v i l ,  f o r  a  b r o a d  p r i v i l e g e  o f  t h i s  n a t u r e ,  l t  i s  v o r y  c o n t r a r y  t o  
o u r  c i v i l  d i s c o v e r y  o f  p r a c t i c e  a n d  p o l i c y ,  t h o  l a w s  o f  c i v i l  
d i s c o v o r y .  Wo h a v e  v o r y  b r o a d  d i s c o v e r y  t o  p r o m o t e  r e s o l u t i o n  o f  
d i s p u t e s  a n d  p r o m o t e  a l e v e l  p l a y i n g  f i e l d .  P a r t i o s  i n  c i v i l  
l i t i g a t i o n  a r e  r e q u i r e d  t o  d i s c l o s e  a n y  m a t t o r s  t h a t  a r e  r e l e v a n t  
t o  t h e  s u b j o c t  r a t t o r  o f  t h e  d i s p u t e .  And  t h a t ' s  t o  e n c o u r a g e  
s e t t l e m e n t  a n d  p r o p e r  r e s o l u t i o n  o f  t h e  d i s p u t e .  When a p r i v i l e g e  
i s  a s s e r t e d  u n d e r  t h e  c i v i l  r u l e s ,  o r  i f  a p a r t y  d e s i r e s  a 
p r o t e c t i v e  o r d e r ,  t h e r e  a r e  r e c h a r . i s r s  i n  e f f e c t  now t o  a c h i e v e



t h a c .

The  t h i r d  p o i n t  I  w a n t  t o  make  - wo f e e l  t h a t  t h e  p r o v i s i o n s  i n  
many  r e s p e c t s  a r e  c u m b e r s o m e ,  c o n f u s i n g ,  a n d  w o u l d  c r e a t e  
s u b s t a n t i v e  p r o b l e m s .  We f e e l  t h e r e  a r e  a n u m b e r  o f  d r a f t i n g  
p r o b l e m s  t h a t  h a v e  e v o l v e d  h e r e  j u s t  f r o m  p i c k i n g  u p  t h o  b i l l  a n d  
t r y i n g  t o  i m p o s e  i t  on  A l a s k a  l a w .  F o r  e x a m p l e ,  t h o  b i l l  p r o v i d e s  
t h e  p e r s o n  a s s o r t i n g  t h e  p r i v i l e g e  h a s  a b u r d e n  o f  p r o v i n g  l t  
a p p l i e s .  W e l l ,  w i t h  t h o  d e f i n i t i o n s  t h i s  b r o a d ,  a p a r t y  c o u l d  
s i m p l y  a s s o r t  a n d  p r o v e  j u s t  a b o u t  a n y t h i n g .  T h a t  i s  t h e  s c o p o  o f  
t h o  d e f i n i t i o n s .  Tho b u r d e n  t h e n  s h i f t s  t o  t h o  p e r s o n  s e e k i n g
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d i s c o v e r y  o r  t o  t h o  S t a t e  t o  s how t h a t  t h e  d o c u m e n t s  f a l l  i n  a 
c a t e g o r y  t h a t ' s  n o t  p r o t e c t e d ,  o r  t h a t  t h e r e ' s  f r a u d ,  o r  t h a t  
t h e r e ' s  b e e n  n o n - c o m p l i a n c e .

TAPE 96-10, S I DE  A 
Numbe r  001

B u t  a s  t h i s  b i l l  i s  d r a f t e d .  I t  w o u l d  fco l o g i c a l l y  i m p o s s i b l e  t o  d o  
t h a t .

Tho  s e c o n d  p r o b l e m  wo s e e  t h e r e ,  a g a i n ,  i s  t h e  p o s t - r e p o r t  c o n d u c t  
s h o u l d  n o t  b o  s u b j e c t  t o  t h e  p r i v i l o g o .  T h a t  p r i n c i p l e  i s  p i c k e d  
u p  i n  o u r  m e d i c a l  p o o r  r e v i e w  l a w  a n d  o u r  R e i c h h o l d  c a s o .

W e ' r e  c o n c e r n e d  w i t h  t h o  c a t e g o r y  o f  n o n p r i v i l e g e d  m a t e r i a l .  As  
d r a f t e d ,  i t  r o f o r s  t o  m a t e r i a l s  c o l l o c t e d  u n d e r  t h o  l a w .  I t  
d o e s n ' t  m e n t i o n  p e r m i t s  o r  o t h e r  a u t h o r i z a t i o n s .  T h e y  f r e q u e n t l y  
c o n t a i n  d e t a i l e d  r e q u i r e m e n t s .  I t  d o o s n ' t  r e f o r o n c o ,  a l t h o u g h  
p o s s i b l y  t h e r e ' s  l a t e r  p r o v i s i o n s  t h a t  w o u l d  c o v e r  i t ,  j u d i c i a l  a n d  
a d m i n i s t r a t i v e  o r d e r s .  B u t ,  s i g n i f i c a n t l y ,  t h i s  s e c t i o n  d o o s  n o t  
p r o v i d o  f o r  p u b l i c  c o n t r a c t s ,  p u b l i c  g r a n t s ,  t o  r e q u i r e  a u d i t s  o r  
r e q u i r e  t h i s  i n f o r m a t i o n .  W h i l e  i t ' s  t r u e ,  y o u  c a n  s t i l l  a g r o o  
u n d e r  t h i s  b i l l  t o  e x c h a n g e  t h a t  i n f o r m a t i o n ,  I t h i n k  t h a t  t h e  
p r o v i s i o n s  a r e  s u c h  t h a t  we w o u l d  l o s e  q u i t e  a b i t  o f  b a r g a i n i n g  
l e v o r a g o  t o  d o  t h a t .

K i t h  r o s p o c t  t o  i m m u n i t y ,  Ron S u t c l l f f o  w i l l  d i s c u s s  t h a t .  I  d o  
w a n t  t o  p o i n t  o u t  a f ow  t h i n g s .  Tho  b i l l  p r o v i d o s  i m m u n i t y  f o r  
a d m i n i s t r a t i v e  p e n a l t i e s .  TEC d o o s  n o t  h a v o  a n y  a d m i n i s t r a t i v e  
p o n a l t y  a u t h o r i t y .  T h o r e f c r e ,  t h o  b i l l  w o u l d  n o t  h a v o  a n y  e f f o c t  
o n  DEC i n  t h i s  r e g a r d .  O t h e r  a g o n c i o s  d o  h a v o  a d m i n i s t r a t i v e  
p o n a l t y  a u t h o r i t y  a r . d  i t  w o u l d  a f f o c t  t h e n .  DEC d o o s  n o t  h a v o  
c i v i l  p o n a l t y  a u t h o r i t y ,  e x c e p t  f o r  a i r  q u a l i t y  a n d  h a z a r d o u s  
w a s t e .  I n  a l l  o t h o r  a r o a s  o f  DEC o n v i r o n r o n t a l  r e g u l a t i o n  t h o r o  i s  
n o  c i v i l  p e n a l t y  a u t h o r i t y .  The  c i v i l  a s s e s s m e n t s  a r o  r o q u i r o d  t o  
b o  c o m p e n s a t o r y  f o r  d a m a g e s  a n d  c o s t s  a n d  r e m e d i a l .

A n o t h e r  c o n c e r n  t h a t  a r i s e s  h e r e  i s  t h a t  i f  y o u  l o o k  t h r c u g h o u t  t h e  
A l a s k a  s t a t u t e s ,  t h e r e ' s  p e n a l t y  p r o v i s i o n s  t h r o u g h o u t  t h e m .  5ono  
a r e  d e t a i l e d .  Some a r e  s i m p l e .  T h o y  a r e  a l l  v e r y  d i f f e r o n t .  Tho  
b i l l  a s  d r a f t e d  a p p l i e s  t o  a l l  o f  t h o s e .  So ,  i t s  e x a c t  i m p a c t  
w o u l d  n o t  b e  known w i t h o u t  v e r y  c a r e f u l  s t u d y .

A t  a f i f t h  p o i n t ,  we a r o  v e r y  c o n c o r n o d  w i t h  t h e  p r o v i s i o n s  t h a t  
l m p a ' t  S t a t e  o m p l o y e o s .  I n  r e c o g n i z i n g  t h a t  t h e r e  a r o  c o n c e r n s  
w i t .  u n a u t h o r i z e d  d i s c l o s u r e  i n f o r m a t i o n ,  t h e r e  a r e  s t i l l  many



p r o v i s i o n s  i n  h o r e  t h a t  c a s t  S t a t e  e m p l o y e e s  a n d  S t a t e  a g e n c i e s  i n  
a v o r y  n e g a t i v e  l i g h t  a n d  w o u i d  a c t u a l l y  h a v o  a v e r y  c h i l l i n g  
a f f e c t  on  t h e i r  a b i l i t y  t o  d o  t h e i r  j o b .  I n  a s i m i l a r  r e v e r s e  
i m a g e ,  many  o f  t h e  e x c e p t i o n s  f o r  t h e  c o r p o r a t i o n s  c a s t  
c o r p o r a t i o n s  i n  a v e r y  a d v e r s e  l i g h t  a n d  a r o  d e s i g n e d  t o  f e r r e t - o u t  
c o r p o r a t i o n s  t h a t  a r o  b a d  a c t o r s  o r  m i d n i g h t  d u m p e r s .  T h o s o  t y p o s  
o f  p r o v i s i o n s  i n  t h o  b i l l  s e t  up  v o r y  a d v e r s a r i a l  t e n s i o n s  t h a t  do 
n o t  f o s t o r  g o o d  a u d i t s .  Who r e  we h a v e  r e q u i r e d  a u d i t s  i n  
e n v i r o n m e n t a l  e n f o r c e m e n t s  a n d  w h e r e  t h o y  h a v e  w o r k e d ,  t h e r e ' s  b e e n  
a g r e a t  d e a l  o f  c o o p e r a t i o n  b e t w e e n  t h e  a g e n c y  a n d  t h e  e n t i t y .  The  
a g e n c i e s  h a v e  b e e n  i n v o l v e d  i n  d e s i g n i n g  t h e  a u d i t ,  h a v e  m o n i t o r e d  
t h o  c o n d u c t  o f  t h e  a u d i t ,  h a v e  r e v i e w e d  t h e  c o n c l u s i o n s .  I do
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h a v e  s e v e r a l  e x a m p l e s  o f  t h a t .

A c o u p l e  o f  y e a r s  a g o ,  wo h a d  a v e r y  s u c c e s s f u l  c o m p l i a n c o  s o r t - o f  
b y  c o n s e n t  w i t h  Kako  T r i b a l  C o r p o r a t i o n .  T h o y  h a d  a p p r o x i m a t e l y  
1 0 - y e a r s  o f  v i o l a t i o n .  P r e v i o u s  e n f o r c e m e n t  e f f o r t s  h a d  f a i l e d .  
T h o r o  h a d  b e e n  t wo  c r i m i n a l  c o n v i c t i o n s ,  o n e  p r o b a t i o n  r e v o c a t i o n ,  
a n d  n u m e r o u s  n o t i c e s  o f  v i o l a t i o n ,  t u t  d i d  n o t  p r o d u c o  a n y  r e s u l t s .  
T h e y  h a d  m u l t i p l e  v i o l a t i o n s  i n  e v e r y  a r e a ,  s o l i d  w a s t e ,  h a z a r d o u s  
w a s t e ,  w a t e r  q u a l i t y ,  d r i n k i n g  w a t e r ,  s e w a g o ,  a l l  a r o u n d  a g r e a t  
d e a l  o f  p r o b l e m s .  Tho f i r s t  s t e p  o f  t h e  c i v i l  e n f o r c e m e n t  a c t i o n  
w a s  t o  r o q u i r o  a n d  a g r o o  w i t h  Ka k o  on c o n d u c t i n g ,  wo c a l l e d  i t  an  
a s s e s s m e n t ,  b u t  i t  wa s  a c t u a l l y  a n  a u d i t .  T h o y  d i d  a v o r y  t h o r o u g h  
j o b .  T h e y  r e p o r t e d  t o  u s  v i o l a t i o n s  we w e r e  n o t  a w a r e  o f ,  t h a t  
w o r o  v o r y  s e r i o u s .

As  p a r t  o f  t h o  s e t t l e m e n t ,  t h o y  r e c e i v e d  a v o r y  s i g n i f i c a n t  
r e d u c t i o n  t n  t h e i r  c i v i l  a s s o s s m e n t  f o r  t h i s .  T h e y  a l s o  u n d e r t o o k  
p r o j e c t s  t h a t  won t  way  b e y o n d  a n y  l e g a l  r e q u i r e m e n t s .

A n o t h e r  e x a m p l e  o f  w h o r e  a u d i t s  a r e  v o r y  s u c c e s s f u l  i n  t h e  S t a t u  i s  
t h o  j o i n t  p i p e l i n e  o f f i c e .  Tho j o i n t  p i p e l i n e  o f f i c o  w o r k s  t o  
a u d i t  t h o  p i p o l i n o  a n d  t h o y  h a v e  r e c o i v c d  a n a t i o n a l  a w a r d  f o r  t h o  
a u d i t  s t r u c t u r o  t h e y  u s e .  T h e y  h a v e  i n d i c a t e d  i n  a c o m m u n i c a t i o n  
t h o y  h a v o  d e t o c t e d  5,000 v i o l a t i o n s  t h r o u g h  a u d i t s .  T h a t ' s  a 
s i g n i f i c a n t  n um b e r  o f  v i o . a t i o n s  o f  h e a l t h  a n d  s a f e t y  l a w s .  T h o i r  
r e s p o n s e  wa s  t o  c o r r e c t  t h a t  a n d  no  p e n a l t i e s  h a v o  b o o n  a s s o s s e d .

T h e s e  a r e  t h e  m o i o l s  we w o u l d  w a n t  t o  u s e  i n  c r a f t i n g  a u d i t  p o l i c y .  
A u d i t s  t h a t  d o  n o t  c r e a t o  a n d  f o s t e r  a d v e r s a r i a l  r e l a t i o n s h i p s  a n d  
t h a t  a c t u a l l y  d o  p r o d u c e  c u m p l i a r . e e  a n d  p o s i t i v e  r e l a t i o n s h i p s  
b e t w e e n  t h e  a g e r c i o s  a nd  t h e  r e g u l a t i n g  c o m m u n i t y .

I ' l l  b e  h a p p y  t o  a n s w e r  i .r .y q u e s t i o n s .
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SENATOR MAIFGPD s u i d  i t  s o o r e d  . h a t  t h e y  c o u l d  d e a l  w i t h  t h i s  w h o l o  
i s s u e  i f  we j u s t  c o d i f i e d  t h e  f e d o r a l  p r i v i l o g o  i n  S t a t e  l a w  a n d  
a p p l i e d  i t .

K S .  SAN5CNE s w i d  t > a t  w o u l d  c e r t a i n l y  o v o r c c m e  a  l o t  o f  o u r  
o b j e c t i o n s  a n d  i t  w i u l d  n e t  s e t  u p  a s t a t e / f e d e r a l  c o n f l i c t  I n  t h o  
e v i d e n c e  l a w

SENATOR LINCOLN a s k e d  i f  t h e r e  w a s  a n y t h i n g  i n  t h e  b i l l  s h e  d i d



l i k e  a n d  h a d  s h e  a t t e m p t e d  t o  w o r k  i t  o u t  w i t h  t h e  s p o n s o r  o f  t h e  
b i l l .  MS.  SANSONE r o p l i e d  t h a t  t h e y  h a d  d i s c u s s e d  a p p r o a c h e s  t h a t
w o u l d  p r e s e r v e  t h e  i n t e n t  t h a t  w o u l d  w o r k .  T h e y  h a v e n ' t  b e e n  a b l e
t o  e x p l o r e  t h o s o  i n  d e p t h ,  y e t .  T h o y  l i k e  t h e  c o n c e p t  o f  a u d i t s  
f r o m  t h o  c i v i l  s t a n d p o i n t .  T h o y  h a v o  no  o b j e c t i o n s  t o  g i v i n g  
p e o p l e  o f f s e t s  o r  r e d u c t i o n s ,  o r  w o r k i n g  w i t h  t h e m  t o  g i v e  t h em  
b r e a k s  f o r  a u d i t s .  Wo t h i n k  t h a t ' s  a p p r o p r i a t e .  I  t h i n k  t h e  
i m m u n i t y  s e c t i o n ,  i f  y o u  t r y  t o  a p p l y  t h e  i m m u n i t i e s ,  t h e r e ' s  many  
e x c e p t i o n s  a n d  y o u  c o u l d  a r g u e  f o r  a l o n g  t i m e  w h e t h e r  y o u  w e r e  i n  
an  e x c e p t i o n  o r  n o t .  The  i m p o r t a n t  t h i n g  i s  t h a t  we e n c o u r a g e  
p e o p l e  t o  a u d i t .  T h a t  we g e t  t h e m  i n t o  c o m p l i a n c e  a n d  t h a t  i f  
t h e r e  i s  g o o d  c o n d u c t ,  t h e y  p r o b a b l y  a r o  e n t i t l e d  t o  s ome k i n d  o f  
b r e a k .  W h e t h e r  t h a t ' s  i m m u n i t y ,  w h e t h e r  t h a t ' s  p e n a l t y  r e d u c t i o n .
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The  i n c e n t i v e s  t h r o u g h  t h e  i m m u n i t y  p r o v i s i o n  a r e  a i m e d  a t  a v o r y  
n a r r o w  g r o u p  o f  p e o p l e  f o r  v i o l a t i o n s  t h a t  d o n ' t  r e s u l t  i n  i n j u r y .  
C o r p o r a t i o n s  o r  i n d i v i d u a l s  t h a t  h a v e  v i o l a t i o n s  t h a t  r e s u l t  i n  
i n j u r y  a n d  d a m a g e s  ma y b e  c o u l d  b e n e f i t  o v o n  mo r e  f r o m  c o n d u c t i n g
a u d i t s  a n d  I  t h i n k  we c o u l d  a g r e e  wo s h o u l d  e n c o u r a g e  t h a t .

SENATOR HALFORD a s k e d  i f  we c o d i f i e d  t h e  f e d e r a l  p r i v i l e g e  a n d  i t s  
f o u r  p o i n t s ,  w o u l d  s h e  h a v e  a n y  o b j e c t i o n s  t o  t h a t  a p p l y i n g  
d i r e c t l y  t o  e n v i r o n m e n t a l  a u d i t s .  MS.  SANSONE r e p l i e d  t h a t  s h e  
t h o u g h t  t h a t  w o u l d  b e  a p p r o p r i a t e .  Sho  t h o u g h t  i n c l u d i n g  t h e  
p o l i c y  s t a t e m e n t  t h a t  i s  now i n  t h o  b i l l  w o u l d  b e  g o o d ,  a l s o .

SENATOR HALFORD a s k e d  i f  i n  t h o  f o d o r a l  p r i v i l e g e  t h a t  i m m u n i t y  
a p p l i e d  o v o n  t h o u g h  i n j u r y  o r  d e a t h  ma y  o c c u r .  MS.  SANSONE r o p l i o d  
t h a t  u n d e r  t h e  f e d e r a l  l a w  t h a t  p r i v i l e g e  a t t a c h e s  t o  t h e  p r i o r  
c o n d u c t ,  t h o  e v a l u a t i o n  o f  t h e  p r i o r  c o n d u c t .  I f  t h o r o ' s  f u t u r e  
b a d  o r  n e g l i g e n t  c o n d u c t ,  i t  d o c s  n o t  a p p l y .

SENATOR HALFORD a s k o d  i f  i t  a t t a c h o s  t o  p r i o r  c o n d u c t  t h a t  i n c l u d o s  
I n j u r y  o r  d o a t h .  MS.  SANSONE s a i d  t h a t  i s  c o r r e c t .
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STEVE TOROK. S o n i o r  R e p r e s e n t a t i v e ,  U . S .  EPA,  s a i d  t h o y  h a d  n o t  
c o r p l o t o d  a t h o r o u g h  r e v i e w  o f  SB 199, b u t  h e  w a n t e d  t o  ma k e  some  
g e n e r a l  c omme n t s  on t h o  c o n c o p t .  A l a s k a  a n d  EPA s h a r a  t h o  g o a l  o f  
a c h i e v i n g  c o o p e r a t i o n  o f  r o g u l a t o d  e n t i t i e s  t o  o b t a i n  c o m p l i a n c o  
w i t h  e n v i r o n m e n t a l  l a w s .  The  c r i t i c a l  q u e s t i o n  i s  how t o  a c h i o v o  
t h a t  g o a l  w i t h o u t  s h i e l d i n g  e n v i r o n m e n t a l l y  i r r e s p o n s i b l e  b e h a v i o r  
o r  i n c r e a s i n g  e n v i r o n m e n t a l  l i t i g a t i o n .  Tho  v a s t  m a j o r i t y  o f  
r o g u l a t o d  e n t i t i e s  d o  c o m p l y  w i t h  e n v i r o n m e n t a l  l a w .  Tho f o c u s  o f  
t h e i r  e n f o r c e m e n t  i s ,  a n d  h a s  b e e n ,  c n  t h e  v i o l a t o r s ,  n o t  t h e  
c o m p i l e r s .

E P A ' s  p o l i c y  a p p l i e s  when  a r e g u l a t e d  e n t i t y  u n J o r t a k o s  a v o l u n t a r y  
e n v i r o n m e n t a l  a u d i t  o r  s e l f - e v a l u a t i o n .  I t  p r o v i d e s  t h r o o  
i n c e n t i v e s  t o  c o n d u c t  t h e m  a n d  d i s c l o s e  v i o l a t i o n s  t h a t  may  b e  
d i s c o v e r e d  d u r i n g  t h o s e  a u d i t s .  F i r s t ,  EPA w l i l  c o m p l e t e l y  
e l i m i n a t e  p u n i t i v e  p e n a l t i e s  f o r  c o m p a n i o s  o r  p u b l i c  e n t i t i e s  t h a t  
v o l u n t a r i l y  i d e n t i f y ,  d i s c l o s e ,  a n d  c o r r e c t  v i o l a t i o n s .  EPA w i l l  
a l s o  r o d u c o  p u n i t i v e  b a s e d  p e n a l t i e s  b y  u p - t o  75 p e r c e n t  f o r  
r e g u l a t e d  e n t i t i e s  t h a t  m«n t  r e s t ,  L u t  n o t  a l l ,  o f  t h e  c o n d i t i o n s .

T h i s  a b i l i t y  t o  p a r t i a l l y  r e d u c e  p e n a l t l o s  i s  p r e f e r a b l e  t o  a n  a l l



o r  n o t h i n g  a p p r o a c h .

S e c o n d ,  t h e  EPA w i l l  n o t  r e c ommend  t o  t h o  D e p a r t m e n t  o f  J u s t i c e  
(DOJ) t h a t  c r i m i n a l  c h a r g e s  b o  b r o u g h t  a g a i n s t  a c ompa n y  a c t i n g  i n  
g o o d  f a i t h  t o  i d e n t i f y ,  d i s c l o s e ,  a n d  c o r r e c t  v i o l a t i o n s ,  s o  l o n g  
a s  no  s e r i o u s  a c t u a l  h a rm  h a s  o c c u r r e d .  U n d e r  t h e  f e d e r a l  s y s t e m ,  
t h e  DOJ h a s  t h o  u l t i m a t e  a u t h o r i t y  c n  c r i m i n a l  p r o s e c u t i o n s .  
H o w e v e r ,  EPA r e c o m m e n d a t i o n s  c a r r y  r . i g n i f l e a n t  w e i g h t .

T h i r d ,  EPA w i l l  n o t  r e q u o s t  v o l u n t a r y  e n v i r o n m e n t a l  a u d i t  r e p o r t s  
t o  t r i g g e r  o r  i n i t i a t e  e n f o r c e m e n t  a c t i o n s .  T h i s  wa s  i n  p r a c t i c e  
s i n c e  1386 a n d  i t s  c h a n g e  w i l l  a l l e v i a t e  t h e  f e a r s  t h a t  a n  a u d i t  
r o p o r t  w i l l  i n v i t e  i n v e s t i g a t i o n s  t h a t  w o u l d  n o t  o t h e r w i s e  o c c u r .  
EPA may  r e q u e s t  a u d i t  r e p o r t  i n f o r m a t i o n ,  i f  v i o l a t i o n s  h a v e  b e e n
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i d e n t i f i e d  b y  o t h o r  m o a n s .

I n  s u m ma r y ,  EPA,  h a s  s t r u c k  a b a l a n c e  b e t w e e n  t h e  e n c o u r a g e m e n t  o f  
g o o d  b e h a v i o r  a n d  t h o  l o s s  o f  s ome  r e g u l a t o r y  d i s c r e t i o n .  Tho 
p o l i c y  a l l o w s  EPA t o  e x e r c i s e  i t s  e n f o r c e m e n t  d i s c r e t i o n  i n  t h o s o  
c a s e s  w h e r e  e n v i r o n m e n t a l  v i o l a t i o n s  m u s t  b e  a d d r e s s e d  b y  t h e  
s o v e r i t y  o f  c r i m i n a l  s a n c t i o n s .  EPA w i l l  a l s o  b o  a b l o  t o  a s s e s s  
p o n a l t i e s  w ho r o  t h e  v i o l a t o r  h a s  r e a l i z e d  a n  e c o n o m i c  b e n e f i t  a s  a 
r o s u l t  o f  t h a t  v i o l a t i o n ,  s i n c e  t h o  a g e n c y  b e l i e v e s  t h a t  o v o n  a 
c om pa n y  t h a t  i n a d v e r t e n t l y  v i o l a t e s  e n v i r o n m e n t a l  l a w ,  s h o u l d  n o t  
g a m  a b u s i n e s s  a d v a n t a g e  o v e r  c o m p a n i e s  t h a t  d o  c o m p l y  w i t h  
e n v i r o n m e n t a l  l a w s .

S e v e r a l  i n d e p e n d e n t  s t u d i o s  s u p p o r t  E P A ' s  f i n a l  p o l i c y  o f  v o l u n t a r y  
c o o p e r a t i o n .  An A r t h u r  A n d e r s o n  s u r v e y  o f  c o r p o r a t e  g e n e r a l  
c o u n s e l s  i n  1992 r e v e a l e d  t h a t  n e a r l y  60 p e r c e n t  o f  t h e  
c o r p o r a t i o n s  s u r v o y o d  h a v o  h a d  c o m p l i a n c o  a u d i t s  p e r f o r m e d  b o t w e o n  
1989 - 1991. A n o t h o r  a l m o s t  f o u r  p e r c o n t  b e f o r e  1989 h a d  a l r o a d y  
c o n d u c t e d  e n v i r o n m e n t a l  a u d i t s .  W h i l e  o n l y  37 p e r c o n t  o f  t h o  
c o r p o r a t i o n s  s u r v e y e d  h a d  n e v e r  u n d e r t a k e n  a  f o r m a l  c o m p l i a n c e  
a u d i t .  T h i s  s h ow s  t h a t  a m a j o r i t y  o f  t h o  c o r p o r a t i o n s  h a v e  a l r e a d y  
f o u n d  i t  t o  b e  t o  t h e i r  a d v a n t a g o  t o  c o n d u c t  c o m p l i a n c o  a u d i t s .  Of  
t h o s e  c o r p o r a t i o n s  c o n d u c t i n g  a u d i t s ,  o n l y  16 p e r c e n t  o f  t h e  
g e n e r a l  c o u n s e l s  r e p o r t e d  t h a t  t h o y  a l t o r e d  t h e i r  p r o c e d u r e s  f o r  
c o n d u c t i n g  a u d i t s ,  b e c a u s e  o f  c o n c e r n s  t h a t  t h e  v i o l a t i o n s  t h e y  
f i n d  m i g h t  b e  u s o d  a g a i n s t  t h e n .  Tho  o v o r w h o l m l n g  m a j o r i t y  
e x p r e s s e d  no  s u c h  c o n c e r n .

V o l u n t a r y  c o o p e r a t i o n  b y  r e g u l a t e d  c n t i t i o s  i s  a l s o  e x e m p l i f i e d  i n  
a s t u d y  o f  t h o  I n v e s t o r  R e s p o n s i b i l i t y  R o s e a r c h  C o n t o r  ( I R R C ) .  I n  
i t s  1994 c o r p o r a t e  p r o f i l e s  d i r e c t o r y ,  t h e  IRRC s u r v e y e d  mo r e  t h a n  
249 c o m p a n i e s  c o v e r i n g  75 o f  t h o  86 s t a n d a r d  i n d u s t r i a l  g r o u p s .
Tho s t u d y  f o u n d  a l a r g o  a mo u n t  o f  v o l u n t a r y  c o m p l i a n c e  t h r o u g h  
v a r i o u s  p r o g r a m s .

P r e l i m i n a r y  r e s u l t s  f r o m  E P A ' s  i n t e r n a l  s u r v e y  on  t h o  u s e  o f  
i n f o r m a t i o n  f r o m  v o l u n t a r y  s e l f - d i s c l o s u r e s  a n d  v o l u n t a r i l y  
p e r f o r m e d  e n v i r o n m e n t a l  a u d i t s  s u p p o r t s  t h e  E P A ' s  p o l i c y  g o a l s .
EPA r e g i o n a l  o f f i c e s  r e p o r t e d  t h a t  o f  t h o  o v e r  4,600 e n f o r c e m e n t  
a c t i o n s  t a k e n  d u r i n g  f i s c a l  y e a r s  1993 - 1994, o n l y  62 r e p o r t e d  
a c t i o n s ,  n e a r l y  o n e  p e r c e n t ,  w o r e  i n i t i a t e d  on  t h e  b a s i s  o f  
v o l u n t a r y  s e l f - d i s c l o s e d  I n f o r m a t i o n .  O f  t h a t  o n e  p e r c e n t ,  75 
p e r c o n t  h a d  p o n a l t i e s  t h a t  w e r e  e i t h e r  r e d u c e d  o r  e l i m i n a t e d



c o m p l e t e l y .  To t h e i r  k n o w l e d g e ,  t h e  f e d e r a l  g o v e r n m e n t  h a a  n e v e r  
i n i t i a t e d  a c r i m i n a l  e n f o r c e m e n t  c a s o  b a s e d  u po n  a v o l u n t a r i l y  
s u b m i t t e d  e n v i r o n m e n t a l  a u d i t .

A l a s k a  e n j o y s  a r e p u t a t i o n  o f  a S t a t e  t h a t  e x e r c i s e s  e n f o r c e m e n t  
d i s c r e t i o n  a n d  a c t u a l l y  p u t s  i t s  e f f o r t  t o w a r d s  s o l v i n g  t h e  
p r o b l e m ,  n o t  p u t t i n g  i t s  e f f o r t  t o w a r d  c o l l e c t i n g  p u n i t i v e  d a m a g e s .

I n  o t h o r  a u d i t  p r i v i l o g o  s t a t e s ,  t h o  e x i s t e n c e  o f  a n  e n v i r o n m e n t a l  
a u d i t  p r i v i l o g o  h a s  n o t  l o a d  t o  a n y  i n c r e a s e  i n  v o l u n t a r y  
c o m p l i a n c e .

The  EPA g e n e r a l l y  o p p o s e d  t h e  c r e a t i o n  a n d  a d o p t i o n  o f  new 
s t a t u t o r y  a n d  e n v i r o n m e n t a l  e v i d e n t i a r y  p r i v i l e g e s .  Tho i s s u e  
a s s o c i a t e d  w i t h  t h e  p r i v i l e g e s  a n d  s u b s e q u e n t  l i t i g a t i o n  c r e a t e

SENATE RES BAS IS  -17 - 01/31/96
s e r i o u s  r e s o u r c e  d r a i n s  on  g o v e r n m e n t  a n d  p r i v a t e  l i t i g a t o r s .  S u c h  
s t a t u t e s  c a n  e n c o u r a g e  l i t i g a t i o n .

Th e  U . S .  S up r emo  C o u r t  h a s  s t a t e d  i n  a n u m b e r  o f  o p i n i o n s  t h a t  
p r i v i l e g e s  a r e  i m p e d i m e n t s  t o  t h o  s o a r c h  f o r  t h o  t r u t h .  T h o y  
s h o u l d  n o t  b o  c r o a t o d  l i g h t l y ,  n o r  c o n s t r u e d  b r o a d l y .

EPA f o o l s  t h a t  i n c e n t i v e s  s h o u l d  b e  s t r u c t u r e d  i n  p o l i c y  r a t h o r  
t h a n  e s t a b l i s h i n g  a s t a t u t o r y  o v i d o n t i a r y  p r i v i l e g e  o r  i m m u n i t y ,  
t h e  l a t e r  o f  w h i c h  c o u l d  b e  u s e d  t o  s h i o l d  o v i d o r . c o  o f  v i o l a t i o n s  
f r o m  l a w  e n f o r c e m e n t  o f f i c i a l s ,  d e n y  t h o  p u b l i c  i t s  r i g h t  t o  know 
u s e f u l  i n f o r m a t i o n  a f f e c t i n g  i t s  h e a l t h  a n d  e n v i r o n m e n t ,  MR.  TOROK 
s t a t e d .

Numbe r  3SO

I f  t h e  l e g i s l a t u r e  f o o l s  t h a t  a s t a t u t o r y  p r o v i s i o n  i s  n o c o s s a r y  t o  
o n c c u r a g o  e n v i r o n m e n t a l  a u d i t i n g  a n d  v o l u n t a r y  c o m p l i a n c o ,  t h o y  a r e  
p r e p a r o d  t o  w o r k  w i t h  them,  on  i t s  d e v e l o p m e n t .

Nu mb e r  373

SENATOR HALFCRD a s k e d  f o r  c l a r i f i c a t i o n  on  t h e  p e r c e n t a g e  o f  
c o m p a n i e s  c o n c e r n e d  w i t h  e n f o r c e m e n t  o f  v i o l a t i o n s  t h a t  w o r e  
d i s c o v e r e d  t h r o u g h  e n v i r o n m e n t a l  a u d i t .  MR.  TORCH. r e s t a t e d  t h a t  60 
p e r c o n t  o f  c o r p o r a t i o n s  s u r v e y e d  h a d  a l r e a d y  h a d  a c o m p l i a n c o  a u d i t  
p e r f o r m e d .  O n l y  16 p e r c e n t  o f  t h o s o  h a d  a l t e r e d  t h e i r  p r o c e d u r e s  
f o r  c o n d u c t i n g  t h e  a u d i t s ,  b e c a u s o  o f  c o n c o r n s  t h a t  t h o  v i o l a t i o n s  
t h o y  f i n d  c a n  b e  u s o d  a g a i n s t  t h e m .

SENATOR HALFORD s a i d  ho t h o u g h t  16 p e r c o n t  wa s  a s i g n i f i c a n t  
n u m b e r .

Numbe r  414

SENATOR HALFORD a l s o  s t a t e d  ho t h o u g h t  t h a t  SB 199 wa s  s p e c i f i c  i n  
a v o i d i n g  h i s  c o n c e r n  r o g a r d i n g  o v i d i n c o  n o o d o d  i n  e n f o r c e m e n t  b e i n g  
t a i n t e d  b y  o v i d o n c e  c o v e r e d  u n d e r  a p r i v i l e g e .  Ho s a i d  h e  t h o u g h t  
i t  w a s  t h e  i n t e n t  o f  t h e  s p o n s o r  t h a t  t h a t  w a s n ’ t  t h e  c a s e .

MR.  TOROK s a i d  c a n  o f  t h e  a r e a s  t h e y  w o u l d  b e  c o n c o r n o d  a b o u t  a r e  
t h o  i m m u n i t i e s  a n d  how t h o y  w o u l d  a f f e c t  d e l e g a t e d  f e d e r a l  p r o g r a m s



t h a t  t h e  s t a t e  h a s  a l r e a d y  a s s u m e d ,  o r  i s  w o r k i n g  t o w a r d  
p r e s u m p t i o n .  F o r  e x a m p l e ,  t h e  C l e a n  A i r  r e q u i r e m e n t s  a r e  f o r  t h o  
S t a t e  t o  h a v e  s i m i l a r ,  i f  n o t  e q u a l ,  c a p a b i l i t i e s  o f  c o l l e c t i n g  
p e n a l t i e s .  W h e t h e r  t h e  S t a t e  d e c i d e s  t o  c o l l e c t  p o n a l t i e s  i s  u p  t o  
i t s  d i s c r e t i o n .  I n  o r d e r  f o r  t h em  t o  g r a n t  a p p r o v a l  o f  t h e  
p r o g r a m ,  t h e  S t a t e  h a s  t o  h a v e  t h e  c a p a b i l i t y  t o  c o l l o c t  t h o  
p e n a l t i e s  .

SENATOR HALFORD a s k e d  i f  t h e y  w e r e  t o  c o d i f y  t h e  f o d o r a l  p r i v i l e g o  
w i t h  r e g a r d  t o  s e l f  c r i t i c a l  a n a l y s i s ,  t h a t  w o u l d  n o t  b o  a p r o b l e m .  
MR.  TOROK s a i d  t h a t  w o u l d  a d d r e s s  t h e  p r i v i l o g o ,  b u t  h e  d i d n ' t  know 
i f  t h a t  w o u l d  a d d r e s s  t h e  I m m u n i t y  i s s u e .  SENATOR HALFORD a g r e e d ,  
b u t  h e  t h o u g h t  t h e y  w o r e  s o  c l o s e l y  r e l a t e d ,  t h a t  o no  t l o w s  f r o m  
t h o  o t h e r .

N umbe r  430
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RON S U T C L ir r * ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  s a i d  t h o  i m m u n i t y  
p r o v i s i o n  i s  t h o  i s s u e  t h a t  c o n c e r n s  t h e  C r i m i n a l  D i v i s i o n  m o s t .  
T h o y  a r e  a f r a i d  i t  may  e f f e c t i v e l y  u n d o r m i r . e  t h o i r  a b i l i t y  t o  
p r o s e c u t e  s e r i o u s  e n v i r o n m e n t a l  c r i m e .  T h o y  b o l l o v o  t h o  " b a d  
a c t o r s "  w o u l d  u s e  i t  t o  a v o i d  c r i m i n a l  l i a b i l i t y .

T h o r o  w o r e  s ome  a m b i g u i t i e s  w i t h  t h o  w a y  t h e  i m m u n i t i e s  w o r e  
w r i t t e n  i n  t h o  b i l l .  I n  c r i m i n a l  l a w ,  MR.  SUTCL I FFE  s a i d ,  i f  t h o r o  
a r o  a m b i g u i t i e s ,  t h e y  a r e  g o i n g  t o  b e  s t r i c t l y  c o n s t r u e d  a g a i n s t  
t h e  S t a t e .

S t a r t i n g  w i t h  s e c t i o n  475, t h e  e n v i r o n m e n t a l  d i s c l o s u r e  i s  
v o l u n t a r y  i f  i t ’ s r a d o  p r o m p t l y  a n d  t h e r e  i s  n o  d e f i n i t i o n  o f  w h a t  
p r o m p t l y  m e a n s .

A l s o  wh en  y c u  mak e  a d i s c l c s u r o  a n d  h a v e  t o  s e n d  l t  b y  e o r t i f i o d  
m a i l ,  i t ’ s  n o t  c l e a r  w h o t h e r  t h o  s e n d i n g  o f  i t  t r i g g o r s  t h o  
n o t i f i c a t i o n  o r  t h e  r c c o i p t  o f  i t  d o o s .

U n d e r  s u b s e c t i o n  5 t h e  p o r s c n  who m a k e s  t h o  d i s c l o s u r e  h a s  t o  
i n i t i a t o  a n  a p p r o p r i a t e  e i f c r t ,  w h i c h  s h o u l d  b e  d o f i n o d .  Tho " d u e  
d i l i g e n c e "  d e f i n i t i o n  s h o u l d  t o  t i e d  t o  s ome  o t h o r  " d u e  d i l i g e n c e "  
d e f i n i t i o n  i n  c r i m i n a l  l a w .

I n  s u b s e c t i o n  7, t h e y  a r e  c o n c e r n e d  w i t h  t h o  s u b s t a n t i a l  o f f - s i t o  
h a m  a n d  w h a t  t h a t  m e a n s .

On p a g e  7, i n  s u b s e c t i o n  (d> (1) - 13) t h e y  h a d  p r o b l e m s  w i t h  t h e  
n e g l i g e n c e ,  b e c a u s o  i t ' s  n e t  ' • l e a r  who w o u l d  d o t o t n i n o  r . o g l i g e n c o .

U n d e r  s u b s e c t i o n  ( f )  t h e r e  i s  n o  d e f i n i t i o n  f o r  s u b s t a n t i a l  i n j u r y  
w h i c h  c o u l d  p o s e  s ome p r o b l e m s .  A l s o ,  i n  s u b s e c t i o n  t  t h e r e  i s  
p r e s u m p t i o n  l a n g u a g e ,  t h a t  t h e  * t a : c  w o u l d  h a v e  t o  p r o v e  b e y o n d  a 
r e a s o n a b l e  d o u b t ,  i n  o r d e r  t o  r e b u t  t h e  p r e s u m p t i o n ,  a n d  t h a t  w o u l d  
b o  a n  i n t o l e r a b l e  b u r d o n .  T h o r o  a r e  o t h e r  s t a n d a r d s  t h a t  a t o  
p o s s i b l e ,  l i k e  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e ,  t h a t  w o u l d  b e  e a s i e r  
t o  u s e .

Numbe r  481
SENATOR HALFORD a s k e d  wha t  s t a n d a r d  o f  e v i d e n c e  t h e y  u s o  t o



p r o s e c u t e .  MR.  SUTCL I FFE  a n s w o r e d  p r o o f  b e y o n d  a r e a s o n a b l e  d o u b t  
i n  a c r i m i n a l  c a s e .  U n d e r  s u b s e c t i o n  <hj  t h e r e  i s  a wa y  f o r  t h o  
S t a t e  t o  g e t  a r o u n d  t h e  i m m u n i t y  p r o v i s i o n s ,  i f  t h e r e  h a v e  b e e n  
r e p e a t e d  o r  c o n t i n u o u s l y  c o m m i t t e d  v i o l a t i o n s .  H o w e v e r ,  t h e r e  I s  
n o  d e f i n i t i o n  o f  a s e r i o u s  v i o l a t i o n .

H i s  D i v i s i o n  wa s  c o n c e r n e d  t h a t  ' h e r e  h a d  t o  b e  t h r e e  d i s t i n c t  a n d  
s e p a r a t e  e v e n t s  i n  a t h r e e  y e a r  p e r i o d  a t  t h e  s ame  f a c i l i t y  o r  
o p e r a t i o n  a n d  t h a t  m i g h t  r e s u l t  i n  thorn m o v i n g  a r o u n d .  I t  w o u l d  b e  
mo r e  a p p r o p r i a t e  f o r  l t  t o  a p p l y  t o  a n y  o f  t h e  f a c i l i t i e s  a 
c o r p o r a t i o n  m i g h t  own .

Numbe r  524

HR.  S U T C L i r r E  a a i d  o n e  o f  t h e  p r o b l e m s  w i t h  t h e  p r i v i l e g e s  w » i  t h e  
t h a t  a c o r p o r a t i o n  c o u l d  a p p o i n t  e v e r y o n e  a t  a f a c i l i t y  a s  p a r t  o f  
t h e  a u d i t  t e a m ,  s o ,  i f  t h e s e  p e o p l e  w e r e  s u b p o e n a e d  l a t e r ,  t h e y
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c o u l d  t e s t i f y  a b o u t  t h i n g s  t h a t  d i d  n o t  h a p p e n  a s  a r e s u l t  o f  t h o  
a u d i t .  He t h o u g h t  t h a t  w o u l d  l e a d  t o  a l o t  o f  h e a r i n g s  o n  m o t i o n s  
t o  q u a s h  s u b p o e n a s .

He s a i d  i t  wa s  c l e a r  f r c m  t h e  l e g i s l a t i o n  t h a t  t h e y  c o u l d  u s e  
i n d e p e n d e n t l y  d i s c o v e r e d  r a t e r l a i  t o  p r o s e c u t e ,  b u t  t h e y  w e r e  
a f r a i d  t h a t  w o u l d  e n d  u p  i n  a s e r i o s  c f  p r o c e e d i n g s  w h e r e  t h e y  h a v e  
t o  p r o v e  t o  t h e  c o u r t  t h a t  t h e y  a c t u a l l y  d i s c o v e r e d  i t  f r o m  an  
i n d e p e n d e n t  s o u r c e .

SENATOR LEMAN s a i d  i f  t h e  a u d i t  r e p o r t  w e r e  s e a l e d ,  t h e i r  J o b  w o u l d  
b e  e a s y .  HP.  SUTCL I FFE  a n * w o r e d  t h e  wa y  i t  w r i t t e n  now ,  i f  t h e y  
g o t  l t  f r r r s  a s e a r c h  w a r r a n t ,  i f  i t  - e r o  s o a i e d ,  h e  w o u l d n ' t  b e  
a b l e  t o  g e t  t t  f r o m  DEC.  U n d < r  a s e a r c h  w a r r a n t ,  i t ' s  s e a l e d  
a n y w a y .  SENATOR LEMAN c l a r i f i e d  t h a t  i f  l t  w e r e  s e a l e d  I n  t h e  
f i r s t  p l a c e  t h e y  w o u l d n ' t  h a v e  t o  p r o v e  t o  t h e  c o u r t  t h a t  t h e  
s o u r c e  o f  i n f o r m a t i o n  w a s  o t h e r  * h a n  t h e  a u d i t  r e p o r t .  MR.  
S V TC L i r F E  a g r e e d .

SENATOR HALFORD a s k e d  i n  p r o s e c u t i o n ,  do  t h e y  h a v e  t o  d e a l  w i t h  t h e  
e x i s t i n g  p r i v i l e g e  a g a i n s t  s e l f - c r i t l c a l  a n a l y s i s .  MR.  S U T C L i r r E  
a n s w e r e d  t h a t  ho n e d  n e v e r  r u n - u p - a g a i n s t  I t  a n d  h e  h a d  h a d  o n l y  
or . e  s e l f - c r  i t  l e a l  a u d i t  i n  t w o  y e a r s  w h i c h  ho d e c l i n e d .  SENATOR 
HALFORD c o m m e n t e d  t h a t  t h a t  r « a n t  t h e r e  w a s  s c o e  p r o t e c t i o n ,  t h e n .  
MR.  SUTCL ITFE  s a i d  t h e  v i o l a t i o n  h a d  b e e n  d i s c o v e r e d  b y  DEC b e f o r e  
t h e  d i s c l o s u r e ,  b u t  i t  h a d  t e e n  r e m e d i e d ,  s o  t h e y  e x e r c i s e d  
d i s c r e t i o n .  He s a i d  wh e n  h e  p r o s e c u t e s ,  h e  d e e s  i t  i n  f r o n t  o f  a 
J u r y  o f  12 p e o p l e ,  a n d  h e  c o u l d n ' t  i m a g i n e  a J u r y  c o n v i c t i n g ,  i f  
t h e  v i o l a t i o n  h a d  t e e n  r e m e d i e d .

SENATOR HALFCRD a s k e d  i f  t h e  a d m i n i s t r a t i o n  h a s  c o m m e n t e d  on  
l a n g u a g e  n  p a g e  9, s e c t i o n  09 25.410 C i r c u m v e n t i o n  b y  R e g u l a t i o n  
F r o h l b i t e  i MR.  SUTCL I FFE  s a i d  h e  d i d n ' t  enow t h o  i ' i m i .

SENATOR TAFLCR s a i d  h e  t h o u g h t  t h i s  c o n c e p t  » o  - e l l  w o r t h  l o o k i n g  
i n t o  a r . d  h e  c om me n t e d  c n  a n  i n c i d e n t  t h i t  h a p p e n e d  i n  M r a n g e l  I  when  
CFA d i d  r . j t  e x e r c i s e  t h e i r  d l t c i e t i o n .

TAPE >4-19. S IDE  I)
Number 511



SENATOR TAYLOP s a i d  hn g o t  t h e  p e n a l t y  r e d u c e d  t o  $2500, b u t  
o v e r y b o d y  f e l t  l i k e  t h o y  w o r o  b e i n g  t r e a t e d  l i k e  s ome  s o r t  o f  
c r i m i n a l .  T h o y  w e r e  s u b j e c t e d  t o  a r r o g a n c e  a n d  i n s u l t .  T h a t  i s  
w h a t  p r o m p t s  l e g i s l a t i o n  s u c h  a s  t h i s .  He s a i d  t h a t  a t t i t u d e  wa s  
v o r y  f r u s t r a t i n g  t o  h a v o  t o  d e a l  w i t h  a n d  he  a p p l a u d e d  a l l  t h e  
a s s i s t a n c e  t h a t  h a s  b o o n  o f f e r e d  on  w o r k i n g  o u t  g o o d  l e g i s l a t i o n .

SENATE PES B A S IS  -20 01/31/96



D A V I D  E .  R O G E R S
A T T O R N E Y  A N D  C O U N S E L O R  A T  L A W

211 l-'ounh s u m .  Suiic ioh 
f ’ O  IIO X 33P32 

Juneau . A laska 0 0 8 0 3  
|1H)7» 580-1107 Fax 1007) 580  1007

M n r c h  20, 19 96

S e n a t o r  R i c k  H a l f o r d  

C h n i r n a n
S o n a t o  F i n a n c e  C o n n i t t o o  
C a p i t o l  B u i l d i n g ,  R o o n  5 1 8  
J u n o a u ,  A l a o k a  9 9 8 0 1 - 1 1 8 2

D e a r  S e n a t o r  H a l f o r d :

I a n  w r i t i n g  t h i a  l e t t e r  o n  b e h a l f  of  th o  C o u n c i l  of A l a o k a  

P r o d u c o r n .

1 » a r e  o t i l l  r o v i o w i n g  t h o  S o n a t o  R o c o u r c e n  C o n n i t t o o  C S  a n d  
d i n c u n n i n g  it w i t h  A D E C  a n d  o t h o r  i n t o r o o t o d  p o r t i c o .  
H o w o v o r ,  w o  d i d  w a n t  t o  lot y o u  k n o w  t h a t  t h o  C o u n c i l  
n t r o n g l y  n u p p o r t n  t h o  c o n c o p t o  of  p r i v i l o g o  a n d  i n n u n i t y  
o n b o d i c d  in S B  199. T h i n  in a n  o x c o l l o n t  w a y  t o  p r o n o t o  a n d  
o n c o u r a g o  v o l u n t a r y  c o n p l i a n c o  w i t h  o n v i r o n n o n t a l  a n d  h o n i t h  

n n d  n a f o t y  l a w n  a n d  r o g u l a t i o n n .




