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CS FOR  HOUSE BILL NO. 42 (STA) am

IN  T H E  L E G IS L A T U R E  O F  T H E  ST A T E  O F  A L A S K A

N IN E T E E N T H  L E G IS L A T U R E  - F IR S T  S E S S IO N

B Y  THE HOUSE STATE A FFA IRS  CO M M ITTEE

Amended: 3/1/95
O ffe red : 1/25/95

Sponsor(s): R EPRESEN TA T IV ES  M A RT IN , M u lder
A BILL

FOR AN ACT ENTITLED

"An Act relating to absentee voting, to electronic transmission of absentee ballot

applications, and to delivery of ballots to absentee ballot applicants by electronic

transmission, and enacting a definition of the term ’state election’ for purposes

o f absentee voting."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. A S  1 5 .2 0  is am ended by adding a new  section to read:
Sec. 1 5 .2 0 .0 6 6 . V O T IN G  B Y  E L E C T R O N IC  T R A N S M IS S IO N , (a )  T h e  

d irec to r sh a ll adop t regu la tion s app lic ab le  to the d e liv e ry  o f  absentee b a llo ts  by 
e lec tron ic  transm iss ion  in a state e lec tion  and to the use o f  e lec tron ic  transm iss ion  
absentee vo ting  in a state e lec tion  by q u a lified  voters . T he regu la tions must

( 1 )  requ ire  the vo te r to c om p ly  w ith  the same tim e dead lines as fo r  
vo ting  in person on  o r  b e fo re  the c lo s in g  h ou r o f  the p o lls ;

( 2 )  ensure the accuracy and, to the greatest degree p o ss ib le , the

HB0042C -1- CSHB 42(STA ) am
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in tegrity and secrecy o f  the b a llo t process.
(b ) A n  absentee b a llo t that is com p leted and re tu rned by the vo te r by 

e lec tron ic  transm ission must
( 1 )  conta in the fo llo w in g  statement: "I understand that by using 

e lec tron ic  transm iss ion to re tu rn  m y  m arked  b a llo t, I  am  vo lu n ta ri ly  w a iv in g  a p o rtion  
o f  m y righ t to a secret b a llo t to the extent necessary to process m y b a llo t , but expect 
that m y vo te  w i ll be he ld  as con fid en tia l as p o ss ib le ." , fo llo w e d  by die v o te r ’ s 
signature and date o f  s ignatu re ; and

(2 )  be accom pan ied  by a statement executed unde r oath as to the 
v o te r ’ s iden tity ; the statement unde r oath must be w itnessed by

(A ) a com m iss ioned  o r  noncom m iss ioned  o f f ic e r  o f  the a rm ed  
fo rces o f  the Un ited  States;

(B )  an o f f ic ia l au tho rized  by fede ra l law  o r  the law  o f  the state 
in which die absentee b a llo t  is cast to adm in iste r an oa th ; o r

(C )  tw o Un ited  States c itizens w ho are 18 years o f  age o r o ld e r.
* Sec. 2. A S  1 5 .2 0 .0 8 1 (a ) is amended to read:

(a ) A  q u a lified  vo te r m ay app ly  by m ail or bv electronic transmission to the 
d irec to r fo r  an absentee b a llo t. T h e  app lica tion  m ust [S H A L L ] inc lude the address or, 

if  the application requests delivery of an absentee ballot bv electronic 

transmission, the telephone electronic transmission num ber, to w h ich  the absentee 
b a llo t is to  be returned , the app lic an t’ s fu l l A la ska  residence address, and the 
app lic an t’ s signature. However, a person [P E R S O N S ] re s id ing  ou tside the Un ited 
States and app ly ing  to vo te  absentee in fede ra l e lec tion s in accordance w ith  
A S  1 5 .0 5 .0 1 1  need not inc lude an A la ska  residence address in the app lica tion .

* Sec. 3. A S  1 5 .2 0 .0 8 1 (b ) is am ended to read:
(b ) A n app lica tion  requesting delivery o f [F O R ] an absentee b a llo t to the 

applicant by m a il must be rece ived  by the d iv is ion  o f  e lec tions not less than seven  

[F O U R ] days b e fo re  the e lec tion  fo r  w h ich the absentee b a llo t is sought. An 

application for an absentee ballot for a state election from a qualified voter 

requesting delivery of an absentee ballot to the applicant bv electronic 

transmission m ust be received bv the division o f elections not less than four days

CSHB 42<STA) am -2-
New Text: U n d e r l i n e d  [DELETED TEXT BRACKETED]

HB0042c



•  a
3
4
5
6
7
8 
9

10

11

12

13
14
15

•  16 ”  17
18
19
20 
21 

22
23
24
25
26
27
28

1 before the election for which the absentee ballot is sou ght An [T H E ] absentee 
b a llo t app lic a tion  subm itted hv mail under this section must perm it the person to 
reg iste r to vo te unde r AS 1 5 .0 7 .0 7 0  and to request an absentee b a llo t fo r  each state 
e lec tion  he ld  w ith in  that ca lend a r y e a r fo r  wh ich the vo te r is e lig ib le  to vo te . An 

absentee ballot application submitted bv electronic transmission under this section 

may not include a provision that perm its a person to register to vote under 

AS 15.07.070.

* Sec . 4. A S  1 5 .2 0 .0 8 1 (c ) is am ended to read:
(c ) A fte r rece ip t o f  an app lica tion  [B Y  M A IL ] ,  the d irec to r sha ll send the 

absentee b a llo t and o the r absentee vo ting  m ateria l to the app lican t by the m ost 
exped itious m a il se rv ice . However, if  the application requests that an absentee 

ballot for a state election be sent bv electronic transmission, the director shall 

send the absentee ballot and other absentee voting material to the applicant bv 

electronic transmission. The absentee ballot and other absentee voting [T H E ] 
m ate ria l sh a ll be sent as soon  as they are ready fo r  d istribu tion . If the absentee ballot 

and other absentee voting material are mailed to the applicant, the [T H E ] return 
en ve lope  sent w ith the ballot and other m ateria ls  sha ll be addressed to the e lec tion  
su pe rv iso r in the d istric t in w h ich the vo te r is a resident.

*  Sec . 5 . A S  1 5 .2 0 .0 8 1 (e ) is am ended to read:
(e )  A n  absentee b a llo t must be m arked  on o r  b e fo re  the date o f  the e lec tion . 

E xcept as p rov ided  in (h )  o f  th is section , a vo te r w ho returns the absentee ba llo t by 

mail, whether provided to the voter by m a il or bv electronic transmission, sh a ll use 
a m a il se rv ice  at least equa l to firs t c lass and m a il the b a llo t not la te r than the day o f  
the e lec tion  to the e lec tion  su p e rv iso r fo r  the e lec tion  d istric t in which the vo te r seeks 
to vote . E xcept as p rov id ed  in A S  1 5 .2 0 .4 8 0 , the b a llo t m ay not be counted un less it 
is rece ived  by the c lo se  o f  business on the 10th day a fte r the e lec tion . I f  the b a llo t is 
postm arked , it must be postm arked  on o r  b e fo re  e lec tion  day. A fte r the day o f  the 
e lec tion , [N O ] b a llo ts  may not [S H A L L ] be accepted un less rece ived by m ail.

* Sec. 6, A S  1 5 .2 0 .0 8 1 (g ) is am ended to read:
(g )  T h e  d ire c to r sh a ll m ainta in a re co rd  o f  the name o f  each vo te r to w hom  

an absentee b a llo t is sent under this section [B Y  M A IL ] .  T h e  record  must lis t the

HB0042c -3-
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date on  which the b a llo t is m ailed  o r  p ro v id e d  b v  e le c t ro n ic  t ra n sm is s io n  and the 
date on  w h ich the b a llo t is rece ived  by the e lec tion  su pe rv iso r and the dates on  which 
the b a llo t  was executed and postm arked .

*  Sec. 7 . A S  15 2 0 .0 8 2  is amended by adding a new subsection  to read:
(e ) T he  p rov is ion s  o f  A S  1 5 .2 0 .0 6 6  and 1 5 .2 0 .0 8 1  re la tin g  to e lec tron ic  

transm iss ion  absentee voting do not app ly  to the p rocedu res estab lished in this section .
*  Sec . 8 . A S  1 5 .2 0 .2 1 1 (b ) is amended to read:

(b )  I f  a v o te r requested an absentee b a llo t [B Y  M A rL ] and the p rop e r absentee 
b a llo t was not sent to the vo te r, the votes cast by the v o te r on  the b a llo t rece ived  
w h ich are fo r  w rite -in  candidates the v o te r cou ld  have vo ted  fo r  i f  the v o te r had 
rece ived  and vo ted  the p rope r absentee b a llo t sh a ll be counted .

*  Sec. 9 . A S  1 5 .2 0  is amended by add ing a new  section to read:
Sec. 1 5 .2 0 .2 2 5 . D E F IN IT IO N  O F  "S T A T E  E L E C T IO N ."  In  A S  1 5 .2 0 .0 1 0 -  

1 5 .2 0 .2 2 5 , "state e lec tion " m eans a p rim a ry , genera l, o r  spec ia l e le c tion  a pu rpose o f  
which is to

(1 )  se lect, nom inate , o r  e lec t a g ove rn o r, a lieu tenan t g ove rn o r, an 
acting g ove rn o r, a state senator, o r  a state rep resen tative ;

( 2 )  se lect, nom inate , o r  e lec t de legates to a con stitu tion a l conven tion ;
( 3 )  app rove  o r re je c t an in itia tive  subm itted under art. X I  o f  the state 

constitu tion  and A S  1 5 .4 5 .1 9 0  - 1 5 .4 5 .2 0 0  o r  a re fe rendum  subm itted under art. X I  o f  
the state constitu tion  and AS 1 5 .4 5 .4 2 0  - 1 5 .4 5 .4 4 0 ;

( 4 )  re c a ll an o f f ic ia l iden tified  in ( I )  o f  this section  when au tho rized  
by art. X I o f  the state constitu tion  and A S  1 5 .4 5 .6 5 0  - 1 5 .4 5 .6 9 0 ;

( 5 )  app rove  o r re je c t a p roposed  constitu tiona l am endm ent subm itted 
under A S  1 5 .5 0 ; o r

( 6 )  ra tify  o r  re je c t a state genera l ob lig a tion  bond w hen au tho rized  by
A S  3 7 .1 5 .

CSHB 42<STA) am -4-
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R E P R E S E N T A T I V E

TERRY MARTIN
C H A I R M A N  

M I D G E T  &  A U D I T  C O M M I T T E E

M E M B E R  

H O U S E  F I N A N C E  C O M M I T T E E

( A l a s k a  j ^ i a t e  ^ L e g i s l a t u r e
MAY 15 -JAN IS 258-8169 

716 W. 4TH, SUITE 650 ANCHORAGE. A K 99504

It -'-

JAN 15-MAY 15 .165-3783 
-STATE CAPITOL JUNEAU. AK 99801-1162
HOME 333-6990 

355DONNA DKIVF; « II 
ANCIIORAOE.AK 99504

MEMORANDUM

DATE:

TO:

FROM :

RE:

M ay 1,1995

Senator Rick Halford, Co-Chair 
Senate Finance Committee

Representative Terry M a r t in /^ 1̂ ^

Scheduling of CSHB42 (STA) am

A t y o u r earliest convenience, w ould you please schedule CSHB 42 (STA) am 
rela ting  to the use of a electronic transm ission to receive and  send absentee 
ballots.

The su p p o rt in form ation  and backup m aterial are attached. If you have any  
questions, please contact Tom Anderson in my office at 6590.



T E R R Y  M A R T IN
R E P R E S E N T A T I V E

^ l a s k a  j j f o t i e  ^ L e g i s l a t u r e
MAY 15-JAN IS 258-8169 

716 W. -ITU. SUITE 650 
ANCHORAGE, AKS9504

C J L A  I R M A  N  

B U D G E T  &  A U D I T  C O M M I T T E E  

MEMBER 
HOUSE FINANCE COMMITTEE

JAN 15 - MAY 15 465-37XJ 
STATE CAPITOL 

JUNEAU, A K 99801* 1182
HOME JJ3-6990 

J53 DONNA D R IV E .Ill 
4NCHORAUE. A K 9951M

S p o n s o r  S u m m a r y
CSHB 42 (STA) am

An Act relating to absentee voting by electronic transmission.
The in ten t of CSHB42 (STA) am is to allow residents of Alaska voting absentee to 
utilize electronic transmission, w hether in-state, out-of-state in the U nited  States, 
or outside of tire United States.

N eed for Legislation

A laska 's v o te r popu la tion  is d iverse and  geographically  d isp e rsed . M any 
ind iv id u als  require assistance in voting, specifically the physically  challenged, 
e lderly , and  non-English speaking  voters. In add ition , o u r A rm ed  Service 
m em bers stationed  outside of Alaska have encountered difficulties in  absentee 
vo ting . M ilitary  m em bers outside the U.S. have rep o rted  an  escalation  in 
absen tee problem s through failures in our postal system , changes in  electoral 
regulations, and  sim ple m isinstruction. W ith regard to the m ilitary, 1994 reports 
reveal th a t there are approxim ately 15,600 A laskan residen ts serv in g  in  the 
A rm ed Forces alone, in addition to over 12,000 spouses and  dependents of voting 
age, an d  alm ost 6,000 Alaskan citizens not affiliated w ith the federal governm ent 
b u t w ho claim  legal residence in Alaska.

These figures do not include the other Alaskan residents w ho vote out-of-state by 
absentee such as college students, state employees, private business people w ho 
m ust leave state for work, and  even vacationers. N or do the statistics reference 
in-state travelers who m ay not be in their election district du ring  a state election 
b u t cou ld  u tilize electronic transm ission to cast their absentee ballot. This is 
especially  help fu l w hen one considers the potential delays and  difficulties in 
traveling th roughout Alaska.

The n a tio n al trend  is to expand voting practices and allow those ind iv id u als  
vo ting  absen tee the m ost expeditious m eans by w hich to cast their ballot. In 
term s of A laska's requirem ents, there is a 36-45 day ballot transmission time. 
Ballots are m ailed 21-30 days before the election. M arked ballots mailed by voters 
w ith in  the U nited States will be counted if postm arked by the day of the election



and  if received by the Division of Elections by the tenth  day  follow ing the 
election. Ballots retu rned  by voters outside the United States m ust be received by 
the Division of Elections by the fifteenth day following the election. Alaska also 
provides a Special W rite-in Absentee Ballot, which is available 60 days before the 
election.

O ver the last two decades, absentee ballo t p ro ced u res  and  posta l service 
p roblem s have resu lted  in the loss and delay of num erous absentee voters' 
ballots. In the 1988 presidential election, 200,000 U.S. m ilitary personnel alone 
tried to vote absentee b u t were unable to do so because they d id n 't receive their 
ballo t on time or at all. Presently, the following ten (10) states and  territories 
accept a voted ballot by fax: Hawaii, Indiana, Kansas, Louisiana, M ontana, N orth  
Dakota, U tah, W ashington, District of Columbia, and  Virgin Islands. In the 1992 
presidential election 699 election offices in 49 states operated  fax m achines to 
distribute inform ation and material to voters.

The pu rpose  of CSHB42 (STA) am is no t to substitu te  the use of electronic 
transm ission over m ail service, but to decrease lost, delayed, or denied absentee 
ballots due to time constraints. The use of electronic transm ission m aintains 
confidentiality while furthering speed and efficiency. In essence, it expands the 
use of alternative voting  procedures w hich, if no t u tilized , m igh t otherw ise 
disenfranchise an Alaskan resident voting absentee w hen time is of the essence.



R E P R E S E N T A T I V E
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C H A I R M A N  
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S e c t i o n a l  A n a l y s i s  
CSHB 42 (STA) am 

An Act relating to absentee voting by electronic transmission. 
Section 1.
Directs Division of Elections to adopt regulations establishing absentee voting by 
electronic transm ission. Requires com pliance w ith  cu rren t deadlines w hile 
ensuring accuracy, integrity  and secrecy. Requires signature by absentee voter of 
a statem ent establishing the voluntary waiver of a portion of secrecy and an oath 
to be taken before com m issioned/non-com m issioned A rm ed Services m em ber, 
federal or state official authorized to adm inister oath (in state whore transm ission 
will em anate), or by two U.S. citizens 18 or older.

S f i c i jQ n J L

A llow s a q ualified  v o te r to apply  for an absen tee  ba llo t by electronic 
transm ission and to provide a corresponding transm it num ber for confirmation.

Section 3.
Requires a m ailed application to be received by D ivision of Elections n o t less 
than  seven  days (changed  from  four days) before the  election an d  an 
electronically transm itted  application to be received n o t less than four days 
before the election. Prohibits registering to vote by electronic transmission.

Section 4.
Aliows an absentee voter to request an absentee ballot and  to receive an absentee 
ballot by electronic transm ission.

Section 5.

P
A llows a com pleted ballot to be electronically transm itted  by voter, but r e q u i r e s , - '^  
that any  transm itted ballot be received by Division of Elections by the day of the- 
election. s3

3 / ^



Requires the Division of Elections to record any electronically transm itted ballot. 

Section 7.
Removes applicability of electronic transmission from AS15.20.082 which clarifies 
absentee voting by mail.

Section 8.
Allows absentee voter to write in eligible candidates if the w rong ballot was sent 
or electronically transm itted.

Section 9.
Defines "State Election" and lists potential candidates and issues that could be 
voted on by electronic transmission.

Section 6.



FE D ER A L  VOT ING A S S IS T A N C E  PROGRAM 
O F F IC E  O F  T H E  S E C R E T A R Y  O F  D E F E N S E  

W A SH IN G TO N . D C  2 0 3 0 1 -1 1 6 5

March 21 . 1995

The Honorab le Drue Pearce 
President, A laska State Senate 
State Capito l
Juneau, A laska 99801 -1182  

Dear Senator Pearce:

The Uniform ed and Overseas Citizens Absentee Voting Act (UOCAVA ), which this o ffice 
administers, concerns the absentee voting rights o f  over 15 .600 A laskan citizens currently 
serving in the Armed Forces. In addition, there are approximately 12 ,000 voting age 
spouses and dependents, and nearly 6 ,0 0 0  A laskan citizens overseas not affilia ted with the 
federal government that claim A laska as their legal residence.

It is our understanding that CSHB 42 (STA )am  relating to the electronic transmission o f  
election materials is again being considered this legislative session and has already passed 
the State House o f  Representatives, W c feel passage o f  this legislation as amended would 
greatly facilitate the enfranchisement o f  citizens voting under the Act.

The primary problem citizens covered by UOCAVA  experience is insufficient mail transit 
time fo r  the entire process o f  requesting registration and ballot, receiving it and relum ing 
it in time to be counted When this situation occurs, the alternative method o f  
e lectronically transmitting election materials, may be the on ly option to help ensure these 
citizens are not disenfranchised. In fact, allow ing fo r  this alternative procedure w ill cut 
the transit time at least in ha lf, thereby reducing the m ajor obstacle to voting absentee by 
these citizens.

W© also bring to your attention that this alternative procedure is at no cost to loca l 
election offices since a ll materials are faxed, to ll free, on the secure fax  line provided by 
the Federal Voting Assistance Program  (FV A P ), (8 0 0 -3 68 -8 683 ). Once sent to the 
FVAP-operated processing center, the materials are routed to the fax number specified by 
the voter.



In  1992, voting materials were e lectron ica lly routed to 699 loca l election offices in 49 
states, the V irgin Islands, Puerto R ico and the D istrict o f  Columbia. Voters served were 
located in 38  foreign countries as w e ll as throughout the U .S . Currently, 36 states have 
successfully implemented electronic transmission o f  election materials.

On beha lf oi ;tizens covered by the U O C A V A , we urge A laska legislators to adopt this 
alternative procedure which helps ensure voters are not disenfranchised.

Sincerely,

Phyllis s .'Tayloi 
D irector

cc: Rep. Terry Martin
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

DIVISION OF LEGAL SERVICES

130 S e w a rd  Street. Suite 409  
Juneau. A laska 99S 0I-2J05

M E i M O R A N D  1J M  Feb ruary 10, 1995

S U B J E C T :  E ffec t o f  "secrecy o f  vo ting " guaran tee o f  state constitu tion  on
C S H B  4 2 (S T A )

T O : Representative T e rry  M artin
A ttn : T om  Anderson

F R O M : Jack C henow
Legislati

This memo summarizes and restates the content o f  my recent presentation to the H ou se  S tate 
A ffa irs  C om m ittee .

The second sentence o f  article V , section 3 o f  the A la ska  constitu tion  directs that, in m atters 
re la ting  to vo ting , " [s je c re c y  o f  vo ting shall be p rese rved ." Y o u  have asked w hethe r the 
provision w ou ld lim it the use o f  those p o rtion s o f  C S H B  4 2  (S T A ) a llow ing the receipt and 
counting o f  vo tes cast by e lec tron ic transm ission (fac s im ile  transm ission ) in state e lections. 
Under the bill d ra ft, a v o te r casting a faxed vo te  acknow ledges by signature that the casting 
o f  the v o te  using e lec tron ic  transm ission "v o lu n ta r ily  [w aives the] right to a secret b a llo t ."

W h ile  my conc lu sion  is not free  from  doubt, I b e lieve  that, because a vo te r may vo lu n ta rily  
waive the secret ba llo t guarantee, the constitu tiona l p rov is ion  w ou ld  not be read so  as to  cut 
o f f  the state ’s e ffo rts  to  au tho rize  faxed voting .

As a general matter, the nde with respect to  treatm ent o f  a constitu tiona l guarantee o f  b a llo t 
o r  v o tin g  secrecy appears to be that, w h ile com p rom ise  o f  the secrecy right w ill n o t be 
ordered, an individual m ay waive the persona l righ t o f  v o te r secrecy. H am ilton  v. M a rsh a ll, 
2 8 2  P. 1 058 , 1 0 59  (W y o . 1 929 ), State ex re l. H utchens v. T u ck e r. 143 So . 7 4 5 , 7 5 5 - 7 5 6  
(F la . 1932 ), and cases summarized at 97  A .L .R .2 d  2 1 8 , at 2 3 6  - 2 3 7 . Thus, though identified 
and o fte n  re fe rred  to  as a "righ t," o the r ju r isd ic tion s  have, in effect, treated a state 
constitu tiona l guaran tee o f  secrecy in vo ting  as a pe rsona l p riv ilege o f  the vo te r.

The opportunity fo r  the vo te r to waive the p riv ileg e  m ay have in fluenced ea rlie r e le c tron ic  o r  
faxed voting e ffo rts  in o the r states. From  in form ation  y ou  p rov ided  to  me, it appears that the 
fo llow ing ju risd ic tion s have state constitu tiona l p rov is ion s guaranteeing "secrecy o f  vo ting " 
o r  "purity o f  voting," and all have recently enacted a faxed voting arrangement f o r  use in state 
o r county election contests: Hawaii, Louisiana, M on tan a , N o rth  D ako ta , U tah , W ash ing ton .



Represen ta tive T e rry  M artin 
Feb ru a ry  10, 1995 
Page 2

P resum ab ly , as leg isla tion was under developm ent, each considered the matter o f  the 
in te rre la tionsh ip  between the respective state constitutional guaran tee and the possib le 
com prom ise o f  ba llo t secrecy that occu rs when a faxed ba llo t is com p leted , transm itted, and 
re ce iv ed , and determ ined that the opportun ity  to cast a meaningful v o te  outweighed any 
assertion  o f  v io la tion  o f  the constitu tiona l right.

J B C :k lb  
9 5 - 0 6 5 .k lb



TONY KNOWLES, GOVERNOR

DEPARTMENT OF LAW

OFFICE OF THE A TTORNEY GENERAL

February 13, 1995

PLEASE REPLY TO:
O 1031 WEST-1TH A VENUE. SUITSZCO ANCHORAGE, ALASKA 9950 7 - / 99*1 

PHONE: (907)259-5100
FAX: (907)276-3697

O KEY SANK BUILDING100 CUSHMAN ST.. SUITE-100 FAIRBANKS. ALASKA 99701-J679 PHONE: (907) J51-2311FAX: (907)-151-2S46
3. P. o. SOX 110300-DIMOND COUR T HCUi JUNEAU. ALASKA 99811-0300 PHONE: (907)-165-3600FAX: (907)‘165-5735

Representative Terry Martin 
Alaska State Legislature 
State Capitol, Room 502 
Juneau, Alaska

Re: House Bill 42 and Ballot Secrecy

Dear Representative Martin:

As the sponsor of HB 42, you have asked for our opinion 
as to whether CSHB 42 (STA), which would allow voting by electronic 
transmission in certain circumstances, violates the portion of 
article V, section 3 of the Alaska Constitution that provides that 
"[sjecrecy of voting shall be preserved." In our opinion the bill, 
if enacted, would not violate that provision. We believe that a 
court, if confronted with a constitutional challenge, would likely 
employ a balancing test, and would find that the minor infringement 
on ballot secrecy would be outweighed by the bill's effect of 
enfranchising voters.

There are no reported decisions of the Alaska Supreme 
Court construing the ballot secrecy language of article V, 
section 3. However, the minutes of the constitutional convention 
show that the language was not intended to be absolute. See 
2 Minutes of the Alaska Constitutional Convention 812-14. The 
secrecy provision was offered as a floor amendment to the elections 
section of the constitution. During the brief debate on it, 
Delegate Kilcher asked, "How can secrecy be guaranteed if, as in 
the case of a blind person, in the case of a person who can't read, 
the election judges might have to assist?" President Egan referred 
the question to Delegate Hellenthal (not the amendment's sponsor), 
who responded that "the right to secrecy is not an absolutely 
unqualified right. It is like the right to freedom of speech. The 
classic example is that the right of freedom of speech does not 
give one the right to yell 'fire' in a crowded theatre." Id. at 
814. Immediately following this exchange the amendment was adopted 
by voice vote.



Representative Terry Martin February 13, 1995
Page 2

Recognizing that constitutional rights are virtually 
never absolute, the Alaska Supreme Court has employed balancing of 
interests to determine whether governmental enactments are 
consistent with personal rights guaranteed by the Alaska 
Constitution. See. e.g.. Messerli v. State. 626 ?.2d 81 (Alaska 
1980) (society's interest in knowing identity of person publishing 
newspaper advertisements seeking to influence outcome of vote on 
municipal bond proposition generally outweighs person's right, 
under free speech and privacy provisions of Alaska Constitution, to 
remain anonymous)/ Frank v. State, 604 P.2d 1068 (Alaska 1979) 
(Athabascan's religious right, under article I, section 4, to have 
fresh game at potlatch outweighs state's interest in enforcing 
hunting season laws in these limited circumstances). We believe, 
therefore, that the court would use a balancing test here, as well.

The overriding purpose of provisions for ballot secrecy 
is to ensure that voters can vote as they wish, without 
intimidation or coercion. See. e.g.. Kiehne v. Atwood. 604 P.2d 
123, 127 (N.M. 1979) (quoting Carabaial v. Lucero. 158 P. 1088,
1092-93 (N.M. 1916)). CSHB 42 (STA) does not significantly
interfere with this purpose.

We note first of all that CSHB 42 (STA) does not impinge 
on anyone's direct personal rights. Because no one is forced to 
submit a ballot by electronic transmission, anyone who chooses to 
vote in his manner is waiving whatever personal rights he or she 
has to ballot secrecy. And the bill contains a provision to 
guarantee that such a waiver will be a knowing and voluntary 
waiver: proposed AS 15.20.066(b)(1) requires that an absentee
ballot returned by electronic transmission must contain a statement 
that the voter understands that, by using electronic transmission, 
he or she is voluntarily waiving the right to a secret ballot.

Moreover, CSHB 42 (STA)'s interference with society's 
general interest in ballot secrecy is minimal. Insofar as secrecy 
is compromised at the receiving end - the Division of Elections - 
the division can adopt regulations to ensure that its employees 
will not reveal how a ballot was voted. Insofar as secrecy is 
compromised at the sending end, a voter can decline to use 
electronic transmission if he or she fears coercion, or can request 
to send the ballot himself or herself. Moreover, it is likely that 
most people using electronic transmission will be out of state, and 
frequently out of the country, so that, when the ballot is 
transmitted, there will be no one present with any interest in how 
the voter votes.1

Because CSHB 42 (STA) requires the division to adopt 
regulations, it can address specific problems that persons 
concerned with absentee voting by electronic transmission may have.
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On the other side of the scale, CSHB 42 (STA) will 
apparently allow people to vote who now cannot. This includes 
people living overseas in places where the mail service is not 
reliable. . In addition, it seems likely that the bill will 
encourage more people away from their normal voting places to vote 
absentee, by potentially making it easier to cast an absentee 
ballot.

In light of this minimal intrusion on ballot secrecy, and 
the beneficial effects of the bill, we believe that, if CSHB 42 
(STA) is enacted into law and is challenged as unconstitutional, 
the courts would find that the balancing test clearly supports the 
bill's constitutionality.2

We note that there is already a section of the elections 
code which.impairs ballot secrecy to at least as great a degree as 
CSHB 42 (STA) would. AS 15.15.240, enacted by the 1960 
legislature, addresses the concerns expressed by Delegate Kilcher 
(set out above). It provides, in relevant part, "A qualified voter 
who cannot read, mark the ballot, or sign the voter's name may 
request an election judge, a person, or not more than two persons 
of the voter's choice to assist." In our opinion, it cannot be 
seriously argued that this provision is unconstitutional, in light 
of the constitutional minutes. We have the same opinion with 
regard to CSHB 42 (STA).

As discussed above, CSHB 42 (STA) does not force anyone 
to send a ballot by electronic transmission, and therefore does not 
directly infringe on personal rights. Because of this, it seems 
possible that the courts would not insist on as strong a showing of 
governmental interest as is required in some other cases. Compare 
Frank v. State (requiring the government to show "compelling state 
interests").
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Please feel free to contact us if you have any questions 
about this letter.

By:

Sincerely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

-r<

Johjn B. Gaguine 
Assistant Attorney'"General

JBG:kg

cc: Pat Pourchot
Legislative Liaison 
Office of the Governor

Deborah Behr
Assistant Attorney General 
Department of Law
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1/18/95
Status of Electronic Transmission in the States & Territories*

Allow F?CA by fax (37 ) Accept blank ballot by fax (13) Accept voted ballot by fax (101
Arkansas Arizona Hawaii (under certain conds.)
Arizona California Indiana (declared emerg.only)
California Hawaii (under certain conditions) Kansas
Colorado Idaho (in emergency only) Louisiana
Connecticut Indiana (declared emerg.only) Montana (some counties)
Delaware Kansas North Dakota
Georgia Louisiana Utah
Hawaii (under certain conditions) Montana (some counties) Washington (some counties)
Idaho Nevada (if reg. &  OCONUS)
Illinois (Armed Forces only) New Jersey District of Columbia
Indiana (declared emcrg. only) North Dakota Virgin Islands
Iowa Oregon
Kansas Utah
Louisiana Vermont
Massachusetts Washington

j Michigan Wisconsin
' Minnesota

Mississippi District of Columbia
Momma Virgin Islands
Nebraska
Nevada (if reg. & OCONUS)
New Jersey
North Dakota
Ohio (for ballot request only)
Oklahoma
Oregon
Tennessee
Texas
Utah
Vermont
Virginia
Washington
Wisconsin

American Samoa
District of Columbia
Guam
Virgin Islands
• The above states have enacted either legislation or administrative lnstnictionii to allow 
for electronic transmission of voting materials.
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Rep resen ta tive T e rry  M an in  
3 5 5  D onn a  D r, #11 
A ncho rage A K  9 9 5 0 4

D e a r Representative M an in

I  received you r le tte r o f  N o vem b e r 3 0  requesting my suppo rt and assistance fo r  y o u r e ffo rts  to 
m od ify  absentee vo ting  requ irem ents in A laska  to  au tho rize  use o f  te le fa x  to  request, receive , and 
re tu rn  absentee ba llo ts .

F ede ra l laws and D epa rtm en t o f  D e fe n se  d irectives lim it m y ab ility  to  engage in activ ity  in 
suppo rt o f, o r  oppos ition  to , p a rticu la r issues. Specifica lly , I  cannot use m y o ffic ia l au tho rity  o r  
in fluence in support o f  y o u r b ill.

I  pe rsona lly  support y o u r e f fo r t  because it a ffects A laska  residen ts w ho  are in the arm ed fo rc e s  
and stationed outside A laska . Y o u r  p rop o sa l w ou ld  make absentee vo tin g  easie r and, th e re fo re , 
sh ou ld  increase partic ipation in the dem ocratic  p rocess.

In  m y personal capacity, I  suppo rt y o u r  e ffo rts  and cou ld  so  indicate by signing a pe tition  in 
su ppo rt o f  y o u r bill. B eyond  that, m y suppo rt is constrained by cu rren t gu idelines.

S ince re ly

L ieu ten an t G enera l, U S A F  
C om m ande r
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(9 0 7 )  4 7 9 - 7 9 4 0  
F ax : (9 0 7 )  4 7 4 - 4 0 5 2

January  23, 1995

M em bers of the H ouse of Representatives 
State C apitol 
Juneau, A laska 99811

D ear H ouse M em bers:

I am  w riting  to express Access A laska's strong support of HB 42, the V oting by 
Electronic T ransm ission  bill, subm itted  by Representative Terry M artin.

For m any  A laskans w ith  d isabilities find ing  accessible transporta tion  to and from 
polling  places is very d ifficu lt and causes them  to forego voting due to the hassle. 
The V oting  by  Electronic T ranshussion  bill provides an easy and effective w ay to 
rem edy m any  of the voting problem s experienced by voters w ith  d isab ilities.

In passing  the V oting by Electronic T ransm ission bill you are increasing  opportun ities 
for all A laskans, inc lud ing  people w ith  disabilities, to take part in  the dem ocratic 
process.

Again, Access A laska strongly  encourages you to pass HB 42 the V oting by Electronic 
T ransm ission  billl

If you have any  questions regard ing  Access A laska's su p p o rt of HB 42, p lease give m e 
a call.

T hank  youl 

Sincerely,

D uane M. French 
Executive D irector

»
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DATE: 3/30/95

^•SENATE COMiMITTEE REPORT

F U R T H E R r^ F f r r a

DATE TURNED INTO OFFICE:

Judiciary Committee considered CS FOR HOUSE BILL NO. 42 (STA) am

Absentee voting, to electronic transmission of absentee ballot applications, and to.delivery of ballots 
to absentee ballot applicants by electronic transmission.

and recom m ends:

| ] be re p la c e d  w ith 

| | adopt p re v io u s  

| | attached am endm en t(s )
| | adopt Letter o f  Intent by _ 
[ | further referral to th e ____

Sena te  B i l l :  
f 1 same title 

j new title 
H ou se  B i l l :  

f | same title 
j j technical chanae 
i | new: SCR ‘ ____

Committee
Committee

•> ! ‘ 
»’ » 1
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ABSENTEE BALLOT APPLICATIONS, AND TO DELIVERY OF BALLOTS TO ABSENTEE BALLOT 
APPLICANTS BY ELECTRONIC TRANSMISSION, AND ENACTING A DEFINITION OF THE TERM 
'STATE ELECTION' FOR PURPOSES OF ABSENTEE VOTING."

01/06/95 31 (H)
01/16/95 31 (H)
01/16/95 31 (H)
01/25/95 126 (H)
01/25/95 126 (H)
01/25/95 126 (H)
01/25/95 126 (H)
02/10/95 296 (H)
02/10/95 296 (H)
02/10/95 296 (H)
02/10/95 296 (H)
02/10/95 296 (H)
02/15/95 395 (H)
02/27/95 480 (H)
02/27/95 481 (H)
02/27/95 481 (H)
02/27/95 481 (H)
02/27/95 481 (H)
02/27/95 481 (H)
03/01/95 532 (H)
03/01/95 532 (H)
03/01/95 532 (H)
03/01/95 533 (H)
03/01/95 533 (H)
03/01/95 533 (H)
03/01/95 533 (H)
03/01/95 533 (H)
03/03/95 577 (H)
03/03/95 577 (H)
03/06/95 489 (S)
03/06/95 490 (S)
03/30/95 845 (S)
03/30/95 845 (S)
04/29/95 1337 (S)
04/29/95 1337 (S)
04/29/95 1337 (S)

PREFILE RELEASED
READ THE FIRST TIME - REFERRAL(S)
STA, JUD, FIN
STA RPT CS(STA) 4DP 2NR
DP: PORTER, GREEN, ROBINSON, JAMES
NR: IVAN, WILLIS
FISCAL NOTE (GOV)
JUD RPT CS(STA) 4DP 2NR 1AM 
DP: GREEN, TOOHEY, VEZEY, PORTER 
NR: BUNDE, FINKELSTEIN 
AM: B.DAVIS
FISCAL NOTE (GOV) 1/25/95
COSPONSOR(S): MULDER
FIN RPT CS(STA) 9DP 1NR
DP: HANLEY, MARTIN, PARNELL, KOHRING
DP: GRUSSENDORF, THERRIAULT, FOSTER
DP: MULDER, BROWN
NR: KELLY
FISCAL NOTE (GOV)
RULES TO CALENDAR 3/01/95
READ THE SECOND TIME
STA CS ADOPTED UNAN CONSENT
AM NO 1 ADOPTED UNAN CONSENT
ADVANCED TO THIRD READING UNAN CONSENT
READ THE THIRD TIME CSHB 4 2 (STA) AM
PASSED Y31 N8 El
KUBINA NOTICE OF RECONSIDERATION 
RECONSIDERATION NOT TAKEN UP 
TRANSMITTED TO (S)
READ THE FIRST TIME - REFERRAL(S)
STA, JUD, FIN
STA RPT 2DP 2NR
H FN W/FY 97 IMPACT (GOV)
JUD RPT 3DP 
(H) FN (GOV)
REFERRED TO FINANCE




