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^Hrruse of ^ p re sE rrM m e s
House judiciary Committee

State Capitol, Room 120 
•Juneau, Alaska 99801-1182 

(907) 465-1990

House Jud ic iary  C om m ittee L e tte r  of In ten t 
for CSHB 109 (JUD)

CSHB 109 was passed out by the House Judiciary Committee on 
February 14, 1996. The committee's intent is that this bill, which makes it 
a violation of Alaska's consumer protection laws to telephonically solicit 
residential telephone users under some circumstances, not result in 
liability for local exchange telecommunication companies for such 
violations.

DATED: 

By: _____
Brian Porter, Chairman House Judiciary Committee

HOUSE ADOPTED 3 / 8 / 9 6
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STATE OF ALASKA
1906 LE G IS LA T IV E  SESSION
Revision Date:

F I S C A L  N O T E  /  £ o - _ L -  ,Bi l l  V e r s i o n :  c s h b  1 0 9 ( j u d )  
( H )  P u b l i s h  D a t e :  2 / 1 5 / 9 6

Dept. Affected: Decartmerrt of  Law
Tide: 'An Act reiatina to teleonone directory lisrrncs 3RU: Gvi l  Division
and solicr-raTions." Component: General Legal Services
Sconson Reorest itattve Brown
Requeste r Reoreremataive Brown COMPONENT SERIAL NO. 2 0 8 7

E x p e n d i t u r e s / R e v e n u e s ( T h o u s a n d s  o f  D o l l a r s )
OPERATING EXPENDITURES 1 FY 9 7  FY 9 8  1 FY 99 FYOO 1 FY 01 FY 0 2

PERSONAL. SERVICES 1 1
TRAVEL 1 1
CONTRACTUAL 1 1
SUPPLIES 1 1 I
EQUIPMENT 1 1 I
LAND & STRUCTURES 1 1 I
GRANTS, CLAIMS 1 1 |
MISCELLANEOUS 1 1 I
TOTAL OPERATING 0.0  ! 0 .0  1 0 .0 0 . 0  I 0 . 0 0 . 0

1 CAPITAL EXPENDITURES 1 I I 1 1 j

CHANGE IN REVENUES I I I  1 1 1 1 1 1

FUND SOURCE (Thousands of Dollars)
1CG2 Federal Receipts I 1 1 1 I |
1CC3 GF Mateo 1 i 1 l i
1 CCA GF 1 I 1 i i I
1CC5 GFProgram Receicts • 1 1 1 1 1
1CCS GF/MHTIA 1 1 1 1 ! 1

1 0 - = '  1 I i 1 i l i
1 TOTAL 1 0 .0  i 0 .0  1 0 .0  1 0 .0  I 0 .0  . 0 . 0  I
Escmara of any current year (FYS6) cost 
POSITIONS

t 0 . 0

I FULL-TIME I 0.01 0.01 0.01 0 .0 I  0 .0 I O.OI
1 PART-TIME l" 1 1 1 I I .

I TEMPORARY 1 1 I 1 1 !
[ANALYSIS: (Attac.n a secarate page it necessary) 1

This bill amenc s  the s t a t e 's  c o n s um e r  p re l e c t i on  laws  to make  it un law fu l  to  engage in t e i e o n c n e  so l ic i ta t ion 
c f  a residential  te lephone c u s t om e r  o f  a t e l e c ommun ic a t i on s  c om o an y  and the  c u s t om e r  is ident i f i ed in the 
te ie oncne  direct ly as  no t  wish ing to' rece ive t e le onone  so l ic i ta t ions . The bill a l s o  requ ires  loca l e x c h a n g e  
te l ec ommun icat ion c ompan ie s  prov ide  f o r  tne  identi f icat ion in their te le phone  d i rec to r ies  o f  t n o s e  res ident ia l  
c u s t ome r s  who  do n o t  wish to rece ive  t e l ephone  so l ic i tat ions . Upon  request  by a pe r s on  w h o  e n g a g e s  in 
t e l e onone  sol ic i tat ions,  l ocal e x change  t e le phone  c omoan i e s  w ou ld  fu r ther  be required to p r o v id e  a l ist  o f  all 
t e l e onone  numoe r s  in their t e lephone  d i rec to r ies  o f  res ident ial  cu s t ome r s  w h o  do  no t  wish to r e ce i ve  t e l e o n o n e  
so l ic i ta t ions . The bill shou ld help r educe  unwan t ed  te l e onone  so l ic i tat ions once  su f f ic ient  t ime h a s  run t o  a l l ow  
f o r  the  te lephone  d i rec to ry  ident i f icat ion p r o c e s s  to occu r .  Neve r t he le s s ,  s om e  te l ephone  so l ic i t a t ion 
o rgan iza t ions r r a v  choc s e  to igno re the  bi l l 's prohibi t ion aga ins t  unwan ted  so l ic i ta t ions , resu l t ing in c omp la i n t s  
to the 3e t te r  3us i ne ss  3u re au ,  wh ich  hand l e s  c omp la in t  tak ing f o r  the s ta te .  The  Depa r tm en t  o f  L a w  is

? rename by: 
Division:

R i c h a r d  I. P e a u e s ,  D i r e c t o r
U.Administrative Services'DIvi^iorx /

/\ i 'C - J  ^  • .
Aooroved by Commissioner_________________Bruce M. Botelho, Attorney General
A g e n c y :  _ _ _ _________________

Phone: _ 
Date:_
D a t e :

•165*3672
2/7/96

2/7/96
D e p a r t m e n t  o r  L a w
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F ISCAL  NOTE

STATE OF ALASKA • BILL NO. CSHB 109 ( JUD )
1396 LEGISLATIVE SESSION

ANALYS IS  CONT INUAT ION :

The bill s hou ld  help reduce unw an t e d  te lephone  so l ic i ta t ions o n c e  su f f ic ient  l ime  has  run to  a l l ow  f o r  the 
te l ephone d i r ec to r y  ident i f icat ion p r o c e s s  to occu r .  N eve r the l e s s ,  s om e  t e l eph one  so l ic i ta t ion o r g an i z a t i o n s  may  
choo s e  to  ignore the bil l 's p roh ib i t ion aga ins t u nwan t e d  so l ic i t a t ions ,  resu l t ing In comp la in t s  to  t h e  Bet t e r  
Bus iness  Bureau ,  which hand l e s  comp la in t  taking f o r  the s ta te .  T h e  D ep a r tm en t  o f  L aw  is ava i l ab l e  f o r  
e n f o r c emen t  pu rp oses  if there  Is a la rge enough  numbe r  o f  v i o la t ions  t o  wa r r an t  e n f o r c em en t .  A t  th is  po in t  w e  
bel ieve that ,  once  thors  is e f f i c ient  d i rec to ry  ident i f i ca t ion o f  t h o s e  w h o  do n o t  w i sh  to  rece i ve  t e l e ph on e  
so l ici tat ions,  the numbe r  o f  v i o la t i ons  wil l no t  be su f f ic ient  to  h a v e  a f i sca l  impac t  f o r  t h e  D e p a r tm e n t  o f  Law .



F I S C A L  N O T E
CORRECTED FISCAL NOTE

1996 LEGISLATIVE SESSION 
Revision Data:

STATE OF A L A SK A .
Bill \ _ s i o n :  c s h b  1 0 9 ( j u d )  
(H) Publish Oat=: 2A5/96

An act nalatinq to telepnone aavenisgments.
ctitions. and directory lisrinos

Department: Commerce and Economic Development
BRU: AK Pupiic Utilities Commission__________

Component: AK Public Utilities Commission________
Sponso r  R od. Kav Brown
Requestor  House Judiciarv COMPONENT SER IAL NO. #364

Exnendltures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 I FY 98 I F / g g  I FYOO I F ' 0 1  1 FY 02
PERSONAL SERVICES 1 1 1 1 1
TRAVEL 1 1 1 1 1
CONTRACTUAL 1 1 ! i 1
SUPPLIES 1 1 I i i
EQUIPMENT 1 l 1 1 i
LAND 4  STRUCTURES 1 !
GRANTS, CLAIMS 1 i 1
MISCELLANEOUS | 1 ! 1 !
TOTAL OPERATING 0.0 l 0.0 : 0.0 0.0 0.0 0.0 |

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE fThcusancs of Dollars!
1C02 zsderal Recaiors 
1003 GF Match 

*• General Fund 
> — 5  Gr.’P rogram Recaipts 
10C6 GF/MHTIA 
Other

.......... ...... i
! ; :

J
i

i
j

TOTAL j 0.0 0.0 0.0 0.0 0 .0 0.0 I

Estimate o f  any currant year (FY 96) c a 3 t :  S 

PO Sm C N S
FULL-TIME i -
PART-TIME i i ;
TEMPORARY i 1 ■

ANALYSIS:  (Attacn a seoarate cage if necessary)
Tnis  bill wou ld ha ve  a  ze ro  fiscal imoac :  cn tne A laska  Publ ic Utilities Ccmmiss icn .  En f o rc emen t  of this biil w cu ld  be 
by the Depar tment  of  Law.

Pneoarea ay: 
Division:

Racerr A. Lonr. Executive Director
AK PuDlic Utilities Commission

Annrcved by Commissionen William L  Henslev
•cy: Commerce and Economic QevAfocment

Phone:
Date:
D a t e :

19071275-6222
February 6 . 19S6
I -<7'^
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WORK D R A F T  WORK DRAFT

SENATE CS FOR CS FOR HOUSE BILL NO. 109( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s) :  R EPRESENTAT IVES  BROWN ,  Navarre, B.Davis
A BILL 

FOR AN ACT ENTITLED 

"An Act relating to telephone solicitations, advertisements, and directory listings 

and relating to political polling and campaigning by telephone."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.13 is amended by adding a new section to read:

Sec. 15.13.095. FALSE STATEMENTS IN TELEPHONE POLLING AND 

CALLS TO CONVINCE, (a) A candidate who is damaged as the result of a false 

statement about the candidate made with knowledge that it was false, or with reckless 

disregard for whether it was false or not, made as part of a telephone poll or an 

organized series of calls, and made with the intent to convince potential voters 

concerning the outcome of an election in which the candidate is running may recover 

damages in an action in superior court under this section against the individual who 

made the telephone call, the individual’s employer, and the person who contracted for 

or authorized the poll or calls to convince. However, the employer of the individual 

or the person who contracted for or authorized the poll or calls to convince is liable

kJ/o & t>j e c n ovr a_dop 
WORK DRAFT

9-LS0424\O'' 
Cramer 
5/2/96

movaccI S ts\ - L.<2
( (T/UU-L

* 2  J .
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to the defamed candidate only if the employer or person authorized the statement to 

be made, knowing that it was false or with reckless disregard for whether it was false 

or not, as part of the poll or calls to convince.

(b) The court may award damages, including punitive damages. If the court 

finds that the result of the statement places the integrity of the election process in 

substantial doubt, the eligibility of the successful candidate to hold the office to which 

elected shall be determined as provided in AS 15.56.110(b) or, in the case of a 

candidate for governor or lieutenant governor, by impeachment under art. IT, sec. 20, 

Constitution of the State of Alaska.

* Sec. 2. AS 15.56 is amended by adding a new section to read:

Sec. 15.56.025. TELEPHONE CAMPAIGN MISCONDUCT, (a) A person 

commits the crime of telephone campaign misconduct if the person makes a statement 

about a candidate

(1) as part of an organized telephone poll or organized series of calls 

to convince potential voters concerning the outcome of an election;

(2) that the person knows to be false; and

(3) that the person intends to affect the outcome of the election.

(b) Violation of this section is a corrupt practice. However, notwithstanding 

AS 15.20.540, only a defeated candidate may contest the nomination or election of a 

person for violation of this section.

(c) Telephone campaign misconduct is a class A misdemeanor.

* Sec. 3. AS 45.50.471(b) is amended by adding a new paragraph to read:

(41) failing to comply with AS 45.50.475.

* Sec. 4. AS 45.50 is amended by adding a new section to read:

Sec. 45.50.475. UNLAWFUL, UNWANTED TELEPHONE

ADVERTISEMENTS AND SOLICITATIONS, (a) A person is in violation of 

AS 45.50.47 l(b)(41) if the person

(1) engages in the telephone solicitation of a residential telephone 

customer of a telecommunications company and the customer is identified in the 

telephone directory as not wishing to receive telephone solicitations; or

(2) originates a telephone call using an automated or recorded message

WORK D R A F T  WORK D R A FT WORK D R A FT
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as a telephonic advertisement or solicitation.

(b) A local exchange telecommunications company and a company that 

provides a telephone directory on behalf of a local exchange telecommunications 

company shall provide for the identification in the telephone directory of those 

residential customers who do not wish to receive telephone solicitations. The local 

exchange telecommunications company may impose a reasonable charge for 

identification in the directory. The charge shall be based on the cost of providing the 

identification and is subject to the approval of the Alaska Public Utilities Commission.

(c) A local exchange telecommunications company shall, upon request, provide 

to a person who engages in telephone solicitation a list of all telephone numbers 

identified in the telephone directory as residential customers who do not wish to 

receive telephone solicitations. If possible and if requested by the person who engages 

in telephone solicitation, this list shall be provided in computer readable format. The 

local exchange telephone company may impose a reasonable charge for the list. The 

charge shall be based on the cost of providing the list and is subject to the approval 

of the Alaska Public Utilities Commission.

(d) A person who employs individuals to engage in telephone solicitations is 

not liable for the violation of AS 45.50.475 if an employee solicits a residential 

telephone customer who is identified in the telephone directory as not wishing to 

receive telephone solicitations if the person establishes that

(1) the person has adopted and implemented written procedures to

comply with (a) of this section including corrective actions where appropriate;

(2) the person has trained its personnel in the procedures established 

under (1) of this subsection;

(3) the call that violated AS 45.50.475 was made contrary to the

procedures and policies established by the person; and

(4) calls on behalf of the person that result in violations of 

AS 45.50.475 are infrequent.

(e) An individual who solicits a residential telephone customer who is identified 

in the telephone directory as not wishing to receive telephone solicitations is not liable 

for the violation of AS 45.50.475 if the individual establishes that the individual did

WORK D R A F T  WORK DRAFT WORK DRAFT
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not intend to make a call in violation of AS 45.50.475 and did not recklessly disregard 

information or policies and procedures that would have avoided the improper call.

(0  Local exchange telecommunications companies shall inform residential 

customers of the provisions of this section. Notification may be made by

(1) annual inserts in the billing statements mailed to residential

customers; or

(2) conspicuous publication of the notice in the consumer information 

pages of local telephone directories.

(g) In this section,

(1) "charitable organization" has the meaning given in AS 45.68.900;

(2) "customer" means a residential telephone customer of a 

telecommunications company;

(3) "telephone solicitation"

(A) means the solicitation by a person by telephone of a 

customer at the residence of the customer for the purpose of encouraging the 

customer to purchase property, goods, or services, or make a donation;

(B) does not include

(i) calls made in response to a request or inquiry by the 

called customer or communications made during a call made by the 

customer;

(ii) calls made by a charitable organization, a public 

agency, or volunteers on behalf of the charitable organization or public 

agency to members of the organization or agency or to petsons who, 

within the last 24 months, have made a donation to the organization or

WORK D R A F T  WORK DRAFT WORK D R A FT

agency or expressed an interest in_making a donation;
C  o

(iii) calls limited to^soliciting the expression of ideas, 

opinions, or votes;

(iv) business-to-business calls; or

(v) a person soliciting business from prospective 

purchasers who have, within the last 24 months, purchased from the 

person making the solicitation or from the business enterprise for which

SCS CSHB 109( )
New Text Underlined (DELETED TEXT BRACKETED1



1 the person is calling but only if the person or business enterprise has

2 not received a written request from the prospective purchaser asking

3 that telephone solicitations cease; the person or business enterprise is

4 presumed to have received a written request no later than 10 days after

5 the prospective purchaser maiied it, properly addressed and with the

6 appropriate postage;

7 * Sec. 5. AS 45.50.472 is repealed.

WORK D R A FT  WORK D R A FT  WORK D R A FT
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9*LS0424\G. I 
Cramer
3/1-2/96 ^

ct/netx/ed

. i« *«!*A ■■ Li-ioi. «../! Jû  \ Vs • A.t-1 ŴkV

OFFERED IN THE SENATE 

TO: CSHB 109(JUD)

Page 2, line 10, after "(d)":

Insert "A person who employs individuals to engage in telephone solicitations is not 

liable for the violation of AS 45.50.475 if an employee solicits a residential telephone 

customer who is identified in the telephone directory as not wishing to receive telephone 

solicitations if the person establishes that /4 /n e s d .

( 1) the person has adopted and implemented written procedures to /h d p /td

comply with (a) of this section; //)d /c 4e //jo ĵ  c e n tre -

(2) the person has trained its personnel in the procedures established 

under ( 1) of this subsection;

(3) the call that violated AS 45.50.475 was made contrary to the 

procedures and policies established by the person; and

(4) calls on behalf of the person that result in violations of 

AS 45.50.475 are infrequent.

(e) An individual who solicits a residential telephone customer who is 

identified in the telephone directory as not wishing to receive telephone solicitations 

is not liable for the violation of AS 45.50.475 if the individual establishes that the 

individual did not intend to make a call in violation of AS 45.50.475 and did not 

recklessly disregard information or policies and procedures that would have avoided 

the improper call.

(f)"

21 Reletter the following subsections accordingly.



Sectional

A m e n d m e n t  9-LS0424\G.£3
Offered to HB-109 in Senate Finance Committee 

prepared by staff to Senator Drue Pearce 
March 26,1996

1. The amendment adds and relating to political polling and cam paigning by 
telephone” to the title o f the bill.

2. It adds a new section to Alaska’s elections statute, title 15, that says a candidate 
defamed by negative telephone polling may recover damages in Superior Court 
from the individual who made the call, the individual’s employer, the person 
who contracted for or authorized the telephone calls, and the defaming 
candidate. Defendants are only liable if they authorized the calls knowing with 
reckless disregard the statement to be false.

Court ordered penalties can include fines up to $5,000, one year in jail, and 
punitive damages. The elected official may suffer the potential loss of their 
seat. Elections covered include Municipal, Borough, State Legislative, up to 
Gubernatorial races. The loss of seat would occur if the individual was found 
guilty by the courts and their governing body voted by a 2/3 vote to expel the 
slandering individual. In the case o f a Governor or Lt. Governor impeachment 
proceedings may be instituted as determined by the State Senate.

3. Adds a new section to Alaska’s Election Offense statute that defines as a 
corrupt practice “Telephone Campaign Misconduct.” The act is classified as a 
class A misdemeanor and only the defamed candidate may bring suit.
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A M E N D M E N T V V  ^ 5

OFFERED IN THE SENATE BY SENATOR PEARCE

TO: CSHB 109(JUD)
p . *2. //sioesx/ / w

• V^/TV si ■'7V ofr***-
1 Page 1, line 1, following "listings":

2 Insert "; and relating to political polling and campaigning by telephone"

3 Page 1, following line 2:

4  Insert new bill sections to read:

5 "* Section 1. AS 15.13 is amended by adding a new section to read:

6 Sec. 15.13.095. FALSE STATEMENTS IN TELEPHONE POLLING AND

7 CALLS TO CONVINCE, (a) A candidate who is damaged as the result of a false

8 statement about the candidate made with knowledge that it was false, or with reckless

9 disregard for whether it was false or not, made as part of a telephone poll or an

10 organized series of calls, and made with the intent to convince potential voters

11 concerning the outcome of an election in which the candidate is running may recover

12 damages in an action in superior court under this section against the individual who

13 made the telephone call, the individual's employer, and the person who contracted for

14 or authorized the poll or calls to convince. However, the employer of the individual

15 or ihe person who contracted for or authorized the poll or calls to convince is liable

16 to the defamed candidate only if the person authorized the statement to be made, r 3 ,€-

17 knowing that it was false or with reckless disregard for whether it was false or not, 4,

18 as part of the poll or calls to convince. t / ja /a d fe X s  ^  7v '" s

19 (b) The court may award damages, including punitive damages^ If the court

20 finds that the result of the statement places the integrity of the election process in

21 substantial doubt, the eligibility of the successful candidate to hold the office to which

22 elected shall be determined as provided in AS 15.56.110(b) or, in the case of a
bt-f

23 candidate for governor or lieutenant governor,Aimpeachment under art. II, sec. 20,

24 Constitution of the State of Alaska.



1 * Sec. 2. AS 15.56 is amended by adding a new section to read:

2 Sec. 15.56.025. TELEPHONE CAMPAIGN MISCONDUCT, (a) A person

3 commits the crime of telephone campaign misconduct if the person makes a statement

4 about a candidate

y-Ll)U4Z4\U.J

5

c

(1) as part of an organized telephone poll or organized series of calls ^  ^
, . . , . „ /TOOvtJ
6 to convince potential voters concerning the outcome of an election; f a < L t U l ^

7 (2) that the person knows to be false;

8 (3) that the person intends to affect the outcome of the election; and u
............ , .... /V Qofil-t'

9 (4) llidi damages the caiididate^ rcputation for honesty, integrity, or ^  ^  ^  p

10 ------- tbe-eandklate-'s qualifications to serve if e lected to -ef-fice:

11 (b) Violation of this section is a corrupt practice. However, notwithstanding

12 AS 15.20.540, only a defeated candidate may contest the nomination or election of

13 a person for violation of this section.

14 (c) Telephone campaign misconduct is a class A misdemeanor."

15 Page 1, line 3:

16 Delete "Section 1"

17 Insert "Sec. 3"

18 Renumber the following bill sections accordingly.

-2-



A  M E N D M E N T
S&o .

/rfa/o/i'kc/.

TO: CSHB 109 (Jud)

Page 2, lines 2-3

Delete: "A residential customer who requests to be so identified shall 
pay for the cost of the identification."

Insert: "The local exchange telecommunications company may impose 
a reasonable charge for identification in the directory. The 
charge shall be based on the cost of providing the identification 
and subject to the approval of the Alaska Public Utilities 
Commission."

Page 2 , line 9

After "list."

Insert: "The charge shall be based on the cost of providing the list and 
subject to the approval of the Alaska Public Utilities 
Commission."
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CS FOR HOUSE BILL NO. 109(JUD) . 7- 3 .^

IN THE LEGISLATURE OF THE STATE OF ALASKA 3  -  /csf=-
NINETEENTH LEGISLATURE - SECOND SESSION ^ ___

BY TH E  HOUSE  JU D IC IA R Y  C O M M ITTEE   S
o2. / ^ ^ 5

O ffered : 2/15/96 /  <=2.v6-3
Referred : Rules z » ✓pf/Xt/sic/
Sponsor(s): R EPRESEN TA T IVES BROW N , N avarre , B.Davis

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to telephone solicitations, advertisements, and directory listings."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.50.471(b) is amended by adding a new paragraph to read:

(41) failing to comply with AS 45.50.475.

* Sec. 2. AS 45.50 is amended by adding a new section to read:

Sec. 45.50.475. UNLAWFUL, UNWANTED TELEPHONE

ADVERTISEMENTS AND SOLICITATIONS, (a) A person is in violation of 

AS 45.50.471(b)(41) if the person

(1) engages in the telephone solicitation of a residential telephone 

customer of a telecommunications company and the customer is identified in the 

telephone directory as not wishing to receive telephone solicitations; or

(2) originates a telephone call using an automated or recorded message 

as a telephonic advertisement or solicitation.

(b) A local exchange telecommunications company and a company that 

provides a telephone directory on behalf of a local exchange telecommunications

9-LS0424\G

HB0109c -1- CSHB 109(JUD)
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1 company shall provide for the identification in the telephone directory of those

2 residential customers who do not wish to receive telephone solicitations. A residential

3 customer who requests to be so identified shall pay for the cost of the identification.

4 (c) A local exchange telecommunications company shall, upon request, provide

5 to a person who engages in telephone solicitation a list of all telephone numbers

6 identified in the telephone directory as residential customers who do not wish to

7 receive telephone solicitations. If possible and if requested by the person who engages

8 in telephone solicitation, this list shall be provided in computer readable format. The

9 local exchange telephone company may impose a reasonable charge for the list.

10 (d) Local exchange telecommunications companies shall inform residential

11 customers of the provisions of this section. Notification may be made by

12 (1) annual inserts in the billing statements mailed to residential

13 customers; or

14 (2) conspicuous publication of the notice in the consumer information

15 pages of local telephone directories.

16 (e) In this section,

17 (1) "charitable organization" has the meaning given in AS 45.68.900;

18 (2) "customer" means a residential telephone customer of a

19 telecommunications company;

20 (3) "telephone solicitation"

21 (A) means the solicitation by a person by telephone of a

22 customer at the residence of the customer for the purpose of encouraging the

23 customer to purchase property, goods, or services, or make a donation;

24 (B) does not include

25 (i) calls made in response to a request or inquiry by the

26 called customer or communications made during a call made by the

2 / customer;

28 (ii) calls made by a charitable organization, a public

29 agency, or volunteers on behalf of the charitable organization or public

30 agency to members of the organization or agency or to persons who,

31 within the last 24 months, have made a donation to the organization or

CSHB 109(JUD) -2-
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1 agency or expressed an interest in making a donation;

2 /? /7 X > s x /- (iii) calls limited to •poHing-of-soliciting the expression ^ — S
^  DeUp

3 ° f  ideas, opinions,-or-votea?- 0 * 0 *

4 ^ p ' (iv) business-to-business calls; or :=7Ze?//fc/

5 (v) a person soliciting business from prospective

6 purchasers who have, within the last 24 months, purchased from the

7 person making the solicitation or from the business enterprise for which

8 the person is calling but only if the person or business enterprise has

9 not received a written request from the prospective purchaser asking

10 that telephone solicitations cease; the person or business enterprise is

11 presumed to have received a written request no later than 10 days after

12 the prospective purchaser mailed it, properly addressed and with the

13 appropriate postage.

14 * Sec. 3. AS 45.50.472 is repealed.

HB0109c -3- CSIIB 109(JUD)
N e w  T e x t  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]



SENATE FINANCE w e A  Sen-Shajf
COMMITTEE ( H « iW  .,7 s w f
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Bill Number: — —   \  IP  ̂ J
Sponsor_^W zp. Date:------  \  r  '6 ,
l oflqed In By: ^   v
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Proposed Amendment to CS for House B ill 109 (JUD)

Page 2. line 10: after "section" add (.). and of an industry sponaoredjprefsreiice
service which is free consumer service to assist residential, 
customers in decreasing unwanted commercial calls to their 
homes.

Page 3. line 4: after call; delete "or" and add a new subsection (V) calls
made bv a person regulated bv and in compliance_with
47 C FR part, 64;

renumber existing subsection (V) as (VI).



RATIONALE FOR AMENDMENT TO CSHB 10 9
Alaska telephone customers are fully protected under the 
Federal Telephone Consumer Protection Act (TCPA) and FTC rules 
under the Telemarketing and Consumer Fraud and Abuse Protection 
Act (TSA):

1. These are tough laws and may result in a $10,000 
penalty per violation,

2. The state Attorney General has specific authority to 
enforce the federal law in each state,

3. It requires telemarketers to maintain "do not call" 
lists,

4. The Telephone Preference Service maintains a current 
up to date list of all customers who do not wish to 
receive calls and telemarketers subscribe to this 
service to assure compliance with the federal law,

5. Federal regulations basically require a telemarketer 
who receives a request from a residential telephone 
subscriber not to receive calls to "record the 
request and place the subscriber's name and 
telephone number on the do not call list at the time 
the request is made",

6. The federal law preempts state law concerning 
interstate telemarketing activity, this amendment 
simply brings CSHB 109 into compliance with federal 
law thereby limiting it's application to intra- 
state telemarketing,

7. This amendment would exempt those companies, 
including AT&T and MCI, who already must comply with 
the federal law,

8. The amendment would have the added benefit of 
encouraging Alaska intrastate telemarketers to 
comply with the federal act.
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Corporation

M C I

707 I7lh Street, Suite 3900 
Denver, Colorado 60202 
Phone 303 291 6206 
Fax 303 291 6333

Thomas F Dixon 
Senior Attorney 
Wettern Region

TO: Gail Garey

FROM; Tom Dixon

DATE: April 19,1996

RE: CSHB 109

Legislation (CSHB 109) has been introduced that would prohibit Alaska-based telephone 
solicitation to consumers identified in telephone directories as not wishing to receive telephone 
solicitations.

This restriction would not apply to companies conducting telephone solicitations from another 
state. Such calls arc governed by federal law and applicable Federal Communications 
Commission (FCC) regulations.

In passing the Telecommunications Consumer Protection Act of 1991 (TCPA), Congress found 
that federal law was needed to control interstate telemarketing practices because telemarketers 
could evade restrictions imposed by over half of the states by simply establishing interstate 
operations and making calls across state lines. P ublic  Law  102-243, Section  2. Findings. 
Congress explicitly recognized that state laws restricting telemarketing practices could only apply 
to calls which both originated and terminated within a given state. At the same time, the TCPA 
did not preempt any state law that imposes more restrictive requirements or regulations on the 
making of intrastate telephone solicitations. 47  U.S. C. §  227  (e)(1).

In accordance with directions from Congress, the FCC issued rules, found at 47 C.F.R. § 1200, 
restricting telephone solicitation. These rules require each telemarketing company to maintain 
"do-not-call lists". This means that when a person requests to be placed on a telemarketing 
company’s do-not-call list, that company must place the person's name on the list and may not 
call the person for a period of 1Q years.

In developing its rules, the FCC considered and expressly rejected the use of special directory 
markings, such as proposed in the legislation, to identify a customer as not wishing to receive 
telephone solicitation. The FCC found that "this option [of special markings in directories) 
combines the disadvantages of maximum cost to all participants with minimal potential 
effectiveness, and therefore is not a suitable means of accomplishing the goals of the TCPA". 
D ecision No F C C  92-443, In  the M atter o f  Rules a n d  Regulations Im plem enting  the Telephone  
C onsum er Protection A c t o f  1991, Paragraph 18 (1992).
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707 17th Slmel, Suite 3900 
Danvar, CO 80202 
303 291 0696 
MCI Mail ID; 368-8517 
Internet: ggamyOmcimail.com

Gail Garey 
Public Policy 
We*i Divinon

April 24, 1996

Senator Rick Halford 
Co-Chairman 
Senate Finance Committee 
Juneau, AK 99801

Dear Mr. Co-Chairman:

I am writing to express MCI’s concerns about CSHB 109.

MCI is a long distance telecommunications provider and we view telemarketing as a vital 
marketing tool in providing competitive long-distance service. It is an essential outlet for 
businesses whose products are not sold in stores.

Telemarketing promotes one-on-one communication that gives customers time to ask questions, 
compare prices and select the best product. Consumers and companies alike rely on 
telemarketing and have a strong and mutual interest ir. honest and accurate telemarketing. Fraud, 
abuse and annoyance are in no one’s best interest.

The telemarketing industry is undergoing tremendous growth with more and more businesses and 
organizations using telemarketing extensively. Telemarketing provides a low-cost, efficient 
method to advertise and educate consumers, particularly for small companies or new businesses. 
Without telemarketing, for example, MCI would not have been able to compete with AT&T’s 
near-monopoly for residential long distance consumers.

MCI understands and supports a consumer’s wish to not receive telephone solicitations, but 
CSHB 109 is unnecessary given the Federal Communications Commission (FCC) order 
implementing the telemarketing provision in the Telephone Consumer Protection Act of 1991.

The FCC order requires all telemarketers to maintain a list of consumers who have requested net 
to be called by the telemarketer. The Commission cites do-not-call lists as the most effective and 
efficient means for consumers to avoid unwanted telephone solicitations.

The order states that do-not-call lists allow the consumer to selectively halt calls from 
telemarketers from which they do not want to hear. Do-not-call lists are also the best alternative 
for protecting a consumer’s confidentiality because do-not-call lists would not be universally 
accessible.



The FCC established the following minimum standards for do-not-call lists.

1. Companies telemarketing must have a written policy, available upon 
demand, for maintaining a do-not-call list.

2. Personnel engaged in any aspect of telephone solicitation must be trained in the 
existence and use of the do-not-call list.

3. Whei; consumer requests to be placed on the company’s do-not-call list, 
the telemarketing personnel must register the request and place the 
consumer's name and telephone number on the do-not-call list at the time.
The telemarketer cannot share the list with another person or entity 
without the express permission of the consumer.

4. The telemarketer must provide the called party with the name of the 
individual caller, the name of the person or entity for whom the call is 
being made, and the telephone number or address at which the 
person/entity may be contacted.

5. A consumer’s request to be placed on the do-not-call list applies to the 
company making the call, but will not apply to affiliated entities unless the 
consumer reasonably would expect them to be included.

6. A telemarketer must maintain a do-not-call list for the purpose of future 
telephone solicitations.

The FCC also considered other methods for restricting telephone solicitations to consumers 
including markings in telephone directories such as proposed in CSHB 109. The Commission 
decided against this option for the following reasons:

o the time lag between when a consumer elects the option and the annual
printing of directories, during which time the consumer will receive 
unwanted calls

o the tremendous burden and cost to telemarketers r f acquiring and
reviewing thousands of telephone directories

0 telemarketing firms compile calling lists from many sources other than
telephone directories

o the consumer would be required to make an all or nothing choice about
receiving telemarketing calls

o unpublished and unlisted number could not be included in such a system



In the order, the Commission stated that the option o f director}' markings "combines the 
disadvantages of maximum cost to all participants with minimal potential effectiveness.’’

Language in the Telephone Consumer Protection Act o f 1991 also raises serious questions about 
the applicability o f CSHB 109 to telemarketing firms conducting telephone solicitations to 
Alaska consumers from another state. A memorandum prepared by MCI on that point is attached 
for your review.

However, ii it is the Committee’s intent to go forward with CSHB 109, MCI encourages you to 
exempt from the legislation those persons who are in compliance with the FCC rules, found at 47 
CFR Part 64 and 68, promulgated pursuant to the Telephone Consumer Protection Act o f 1991.

Thank you for the opportunity to express MCI’s concerns regarding CSHB 109.

Sincerely,

cc: Members Senate Finance Committee
Representative Kay Brown
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way l, 1996

The Honorable Kay Brown 
House of Representatives 
Room 517 
State Capitol 
Juneau, Alaska 99801-1182

You have asked me to comment on an April 30, 1996 letter
from Gail Garey of MCI Telecommunications to Senator Dave Donley. 
Ms. Garey's letter asserts that in my testimony before the Senate 
Finance committee, I claimed that Alaska's jurisdiction over 
telemarketing regulation is based on the federal Telemarketing and 
Consumer Fr3ud and Abuse Prevention Act of 1994. She further 
asserts that, since MCI is exempt from that act, the basis for any 
claim of state jurisdiction over MCI and similar entities is 
inaccurate.

I did not claim in my testimony that any particular
federal lav gives the state jurisdiction over telemarketing. It is 
our position that the State of Alaska has concurrent jurisdiction 
over telemarketing regulation unless that jurisdiction has been 
preempted by federal law. I stated that the issue of whether there 
is federal preemption falls into a grey area but that we have 
concluded that there is no federal preemption and that the state 
has jurisdiction to regulate these activities.

The reason for any doubt about this issue is that
Congress has passed two federal laws regulating telemarketing: the 
1991 Telephone Consumer Protection Act (TCPA) administered by the 
Federal Communications Commission and the 1994 Telemarketing and 
Consumer Fraud and Abuse Prevention Act (Telemarketing Act) 
administered by the Federal Trade Commission. The effect of these 
lavs on state regulation is vague and uncertain.

Re: CSHB 109

Dear Representative Brown:

OWXLM
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The Honorable Kay Brown May 1, 1996
House of Representatives Page 2

The 1991 TCPA specifically provides that it does r.ot 
preempt state adoption of more restrictive intrastate requirements 
on telemarketing activities. It is silent on state regulation of 
interstate activities. other language in the statement of 
findings, however, has been construed by some as a congressional 
acknowledgement that states do not have the ability to regulate 
interstate activities. No state or federal courc, however, has
actually held that the TCPA preempts state jurisdiction.

The 1994 Telemarketing Act is a much more comprehensive
lav regulating many aspects of telemarketing activities. The act 
expressly states that it does not prohibit state officials from 
proceeding in court to enforce the provisions of any state civil or 
criminal statute. When the FTC adopted the federal regulations 
implementing the act, it specifically stated that it agreed with 
the position of the National Association of Attorneys General that 
the 1994 act did not intend to preempt state action.

Our position is not that the 1994 Telemarketing Act
provides a basis for jurisdiction, but merely that it does not 
preempt state regulation. The 1994 Telemarketing Act is a more 
recent and much more comprehensive statement of legislative purpose 
regarding telemarketing than the 1991 TCPA. The 1994 act expressly 
allows state enforcement of any state lav regulating telemarketing. 
Because of that fact, we believe the courts would conclude that the 
earlier 1991 TCPA was not intended to preempt state regulation. If 
it had been, it is unlikely that Congress would have taken an 
inconsistent position in subsequent legislation addressing the same 
subject matter.

o u r  conclusion, therefore, is that neither the 1991 TCPA 
nor the 1994 Telemarketing Act preempt state jurisdiction. Because 
there is no federal preemption, the legislature may enact laws 
regulating out-of-state entities engaged in telemarketing 
activities in Alaska.

I hope this clarifies our position regarding this 
legislation. If you have any further questions, please do not 
hesitate to call me.

BRUCE M. BOTELHO 
ATTORNEY GENERAL

Joseph H. McKinnon 
Assistant Attorney General
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FOR  R E LEA SE : 11:30 A .M ., AUGUST 16 ,1995  

N EW  FED ERA L  TRADE  COM M ISSION  R U LE  TO  P R O T E C T  C O N SU M ER S  
FR O M  D ECEPT IV E  AND ABUSIVE T E LEM A R K ET IN G  PR A C T IC E S

Beginning Dec. 31, 1995, telemarketers must promptly tell the consumers they call 

several key pieces of information -  the fact that they’re making a sales call, the nature of the 

products or services being offered, and in the case of prize-promotions, that no purchase is 

necessary to win. Telemarketers must also disclose cost and other information b e fo re  they ask 

consumers for any money. In addition, telemarketers will be required to have consumers’ 

express, verifiable authorization before debiting their checking accounts. The provisions are part

of a new Telemarketing Sales Rule, announced by the Federal Trade Commission today, to
 7 ■

protect consumers from deceptive and abusive telemarketing practices. The FTC promulgated 

the new rule pursuant to the Telemarketing and Consumer Fraud and Abuse Prevention Act, 

which was signed into law in August 1994.

The new rule will prohibit telemarketers from calling before 8 a.m. and after 9 p.m., and 
from calling consumers who have said they don’t want to be called. It will prohibit misrepre­
sentations about the cost, quantity and other aspects of the offered goods or services. And it will 
ban telemarketers who are offering to arrange loans, provide credit repair services or to recover 
money consumers lost in a telemarketing scam from seeking payment before rendering the 
promised services, and will prohibit credit card laundering and other forms of knowing assistance 
to deceptive telemarketers.

“This rule will allow consumers to choose whether telemarketers can continue calling 
them, and give them information that is helpful in deciding whether an offer is legitimate and the 
seller is above board,” said FTC Bureau o f Consumer Protection Director Jodie Bcmslcin. “Its 
language is flexible so that it allows us to target the deceptive and abusive practices we know

- more -



about as well as those we have not yet seen. But it’s also concise so that we’ve minimized the 
regulatory burdens on legitimate industry. The final rule reflects extensive FTC experience in 
targeting telemarketing fraud as well as many of the more than 700 comments we received, and 
the ensuing discussion at a public workshop, on our earlier drafts of the rule. This process gave 
all parties -- consumers, industry and other law enforcers -- a role in its development, resulting in 
a tough but well-targeted tool for protecting consumers from telemarketing fraud.”

The Telemarketing Sales Rule will cover most types of telemarketing calls to consumers, 
including calls to pitch goods, services, “sweepstakes” and prizc-promotion and investment 
opportunities. It also will apply to calls consumers make in response to postcards or other 
materials they receive in the mail (except catalogs), unless the materials contain the information 
required to be disclosed under the rule. Violations of the new role may result in civil penalties of 
up to S 10,000 per violation. It is enforceable by the FTC, and also the 50 state attorneys general 
who, for the first time, will be able to get orders that apply nationwide against fraudulent 
telemarketers.

Required Disclosures;
Under the new rule, telemarketers will have to promptly disclose to consumers the fact 

that it’s a sales call, the identity of the seller, the nature of the goods or services being offered 
and, if it’s a prize-promotion, the fact that no purchase is necessary to win. In addition, before 
telemarketers can ask consumers for any credit card or bank account information or before they 
m_ke arrangements for a courier to pick up payment, they will have to disclose to consumers 
(either orally or in writing):

— the total costs of the goods or services being offered and any material restrictions or 
conditions on obtaining or using them;
— the terms and conditions of any refund, exchange or repurchase policy mentioned in the 
offer or the fact that the sale is final and nonrefundable; and
— how to enter any prize promotion and the odds of winning.

Prohibited Misrepresentations:
The new rule contains broad prohibitions against misrepresentations regarding any of the 

information required to be disclosed and regarding any material aspect of the performance, 
efficacy, nature or central characteristics of the goods or services.

According to the FTC, almost 75 percent of its cases against telemarketing fraud since 
1991 have involved either prize promotions or investment opportunities. To help combat these 
frauds, the new rule will impose additional prohibitions against misrepresentations in these situa­
tions. Specifically, it will prohibit telemarketers from misrepresenting any material aspect of:

— a prize promotion, including the odds of winning, the nature or value of the prize, or 
that payment is required to win; and
— in v e s tm e n t o p p o r tu n it ie s , in c lu d in g  th e  r is k , l iq u id ity , e a rn in g s  p o te n t ia l o r  
p r o f i t a b i l i t y .

(Telemarketing Sales Rule—08/16/95)
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Collef ting Payment from Consumers;
A new provision (not included in draft versions o f the rule) will prohibit telemarketers 

from debiting a consumer’s checking account without the consumer’s express, verifiable 
authorization. For example, the authorization could be in writing, or a telemarketer could tape 
record the sales call, but in that instance the tape will have to evidence that the consumer 
received certrm disclosures and the telemarketer will have to make the tape available to the 
consumer’s bank on request. (Debiting involves using a “demand draft,” a check created by the 
seller and imprinted with the account number provided by the consumer,»  be presented to the 
consumer’s bank for payment)

Telemarketers will be prohibited from making false or misleading statements to induce 
consumers to pay for goods or services, regardless of the payment method consumers use. This 
provision will give law enforcers the flexibility to address new ways that telemarketers engaged 
in fraud might attempt to take consumers’ money.

As noted above, the new rule will mandate that telemarketers make the required disclo­
sures before making arrangements for a courier to pick up payment from a customer. The rule 
also retains from the earlier proposals prohibitions against seeking payment before rendering 
credit repair services, obtaining or wringing credit or loans, or recovering money lost or prizes 
not received in a prior telemarketing scam.

Assisting Telemarketing Fraud-
The Telemarketing Sales Rule will bar anyone from giving substantial assistance — such 

as providing “sucker”  lists, scripts or promotional materials, or providing appraisals o f gems, 
metals, art, or other goods -  to a telemarketer when the person “knows or consciously avoids 
knowing” that the telemarketer is engaged in conduct that would violate the rule. The final rule 
also retains the prohibition against credit card laundering, which is how fraudulent telemarketers 
gain unauthorized access to the credit card system using another entity’s merchant account.
Fraud operators cannot get their own merchant accounts with reputable financial institutions, so 
they must use launderers.

Finally, the rule will require telemarketers to maintain various records that will assist the 
FTC and state attorneys general in enforcing the rule, but retains provisions that afford industry 
substantial flexibility to minimize their recordkeeping requirements. Telemarketers selling office 
and cleaning supplies will be exempt from these requirements so as to minimize any disparate 
impact the rule’s requirements have on legitimate sellers in this industry compared with other 
business-to-business telemarketers not covered by the rule.

The Telemarketing Sales Rule will exempt calls where the transaction is  ̂jmpleted after 
a face-to-face sales presentation or where the call is subject to extensive requirements under other 
FTC rules (such as the 900 Number Rule and the Franchise Rule), as well as calls initiated in 
response to advertisements in general media such as newspapers. Catalog sales also will be

(Tclemarkcling Sales Rule--08/l6/95)
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exempt, as will busincss-to-business calls except those involving the sale o f office or cleaning 
supplies.

The Commission vote to issue the final rule and approve a statement of basis and purpose 
in support of it was 5-0, with Commissioner Mary L. Azcuenaga issuing a separate concurring 
statement in which she said that, although she joins the Commission in promulgating the rule, 
she remains concerned about the legal basis for the exemptions to the rule. She noted that the 
statute does not give the Commission the express authority to grant exemptions and that the 
better reading of the statute is that the commission does not have the authority to grant some of 
the exemptions included in the rule. “Although the exemptions may be reasonable as a matter of 
policy, the Commission does not have the authority to second-guess the Congress,” she said.

The rule and statement will be published in the Federal Register shortly.

Free copies of an FTC “Tips Sheet” and a “Bookmark” containing information about the 
new rule and consumers rights under it are now available, along with copies of several consumer 
brochures on related issues -  “Swindlers arc Calling,” “Telemarketing: Reloading Sc Double- 
Scamming, Frauds,” and “Automatic Debit Scams.”

Copies of these consumer materials, the new Telemarketing Sales Rule, the state­
ment o f bu is  and purpose for the rule, and Commissioner Azcuenaga’s statement are 
available from the FTC 's Public Reference Branch, Room 130 ,6th Street and Pennsylvania 
Avenue, N .W ., Washington, D .C . 20580: 202-326-2222; T TY  for the hearing impaired 202- 
326-2502. To find out the latest FTC  news as it is announced, call the FTC 's NewsPhone 
recording at 202-326-2710. FTC  news releases and other materials also are available on the 
Internet nt the F TC ’s W orld W ide Web Site at: h ttp 'J /w w w .flc .gov

nun

MEDIA CONTACT: Bonnie Jansen, Office of Public Affairs
202-326-2161

STAFF CONTACTS: Bureau of Consumer Protection
Judith Nixon, 202-326-3173 
or
David Torok, 202-326-3140

(FTC File No. R411001)
(trule.fin)

(Telemarketing Sales Rulc--08/16/95)

4

http://www.flc.gov


FEDERAL COMMUNICATIONS COMMISSION 
Common Carrier Bureau 
Enforcement Division 

Informal Complaints and Public Inquiries Branch
Stop Code 1600A2 

Washington, D.C. 20554 
202-632-7553

In Reply Refer To: 
ICB-IB-TCPA 
March 1995

INDUSTRY BULLETIN'

TELEPHONE CONSUMER PROTECTION ACT

TELEPHONE SOLICITATIONS, AUTODIALED AND ARTIFICIAL OR 
PRERECORDED VOICE MESSAGE TELEPHONE CALLS, AND 

THE USE OF FACSIMILE MACHINES

The Telephone Consumer Protection Act (TCPA) is a federal statute 
that was enacted on December 20, 1991, to address concerns about 
the growing volume of unsolicited telephone marketing calls and the 
increasing use of automated and prerecorded telephone calls. The 
TCPA imposes restrictions on the use of automatic telephone dialing 
systems ("autodialers"), artificial or prerecorded voice messages, 
and telephone facsimile machines to send unsolicited advertisements. 

The TCPA also directs the FCC to adopt regulations to protect 
residential telephone subscribers' privacy rights to avoid receiving 
telephone solicitations to which they object.

The FCC adopted rules and regulations, effective December 20, 1992, 
implementing the TCPA.1 The FCC will be monitoring complaints about 
automated calls and unwanted telephone solicitations to determine 
whether additional action to limit or to prohibit such calls would be 
appropriate.

1 On December 18, 1992, the United States District Court for the 
District of Oregon issued a preliminary injunction enjoining the 
Commission from enforcing 5227(b)(1) (B) of the Telephone Consumer 
Protection Act of 1991 pending judicial action on a lawsuit 
challenging the constitutionality of the section (5227(b)(1)(B) 
prohibits calls using artificial or prerecorded messages to 
residential telephone subscribers). Ths injunction applied nationwide, and 
affected only FCC enforcement of 5227 (b) (1) (B) . On May 21, 1993, the District 
Court ruled that 5227(b)(1)(B) violated the Firtt Amendment. The United 
States Court of Appeals for ths Ninth Circuit revsrsed the District Court's 
ruling and upheld the constitutionality of 5227 (b) (1) (B) in an opinion isausd 
on February 6, 1995.



Different rules and regulations apply to calls placed to residences and 
calls placed to businesses. Therefore, you should carefully read this 
entire bulletin which is intended to assist your organization in 
complying with the TCPA and the FCC's rules and regulations.

HOW IS THE TERM "TELEPHONE SOLICITATION" DEFINED?

The term "telephone solicitation" is defined as the initiation of 
a telephone call or message for the purpose of encouraging the 
purchase or rental of, or investment in, property, goods, or 
services, which is transmitted to any person. The term does not 
include a call or message (1) to any person with that person's 
prior express invitation or permission,...(2) to any person with 
whom the caller has an established business relationship, or
(3) by a tax-exempt nonprofit organization.

WHAT IS AN "ESTABLISHED BUSINESS RELATIONSHIP?"

You have an "established business relationship" with a 
residential subscriber if the subscriber has made an inquiry, 
application, purchase or transaction with respect to your 
business' products or services. An established business 
relationship cannot be formed solely on the basis of a prior 
solicitation. A residential subscriber can end an established 
business relationship by stating that he or she does not want to 
receive any more calls or solicitations from your business.

HOW IS THE TERM "AUTODIALER" DEFINED?

An "autodialer" is defined as equipment which has the capacity to 
store or produce telephone numbers to be called using a random or 
sequential number generator.

WHAT RESTRICTIONS APPLY TO THE USE OF AUTODIALERS OR ARTIFICIAL 
OR PRERECORDED VOICE MESSAGES?

I) Except in emergencies or with the called party's prior
express consent, autodialers or artificial or prerecorded 
voice message devices may not be used to call:

* emergency telephone lines, including any 911 line and 
any emergency line of a hospital, medical physician or 
service office, health care facility, poison control 
center, or fire protection or law enforcement agency
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* guest or patient rooms of a hospital, health care 
facility, elderly home, or similar establishment

r paging and cellular telephone numbers or other radio
common carrier services (cellular service providers may 
send prerecorded messages to their subscribers -- for 
example to "roamers" leaving the service area -- if 
subscribers are not charged for the call)

* any service for which the called party is charged for
the call.

2) Except in emergencies or with the called party's prior 
express consent, artificial or prerecorded voice message 
telephone calls may not be placed to residential 
subscriber’s .

A call is exempt from this prohibition if the call:

* is not made for a commercial purpose

* is made for a commercial purpose but does not include
an unsolicited advertisement

* is made by a caller with whom the called party has an 
established business relationship

* is made by or on behalf of a tax-exempt nonprofit 
organization.

3) Artificial and prerecorded voice message telephone calls 
placed to business numbers are not prohibited.

*1) No person may use an autodialer in a way that simultaneously
engages two or more lines of a multi-line business.

5) Any person, business, or entity using an autodialer to
transmit an artificial or prerecorded voice message, 
including such calls placed to business numbers, must 
clearly state its identity at the beginning of the message, 
and must clearly state its telephone number or address 
during or after the message. The telephone number provided 
cannot be the number of the autodialer or prerecorded 
message player which placed the call.
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DID THE FCC ADOPT SPECIAL RULES FOR PRERECORDED DEBT COLLECTION 
CALLS PLACED TO RESIDENCES?

No. The FCC did not find it necessary to adopt specific rules for 
debt collection calls. Debt collectors are reminded that the 
Fair Debt Collection Practices Act also applies to debt 
collection calls. That Act is enforced by the Federal Trade 
Commission.

WKAT RULES APPLY TO "LIVE" SOLICITATIONS PLACED TO RESIDENTIAL 
TELEPHONE SUBSCRIBERS?

1) "Live" telephone solicitations may not be made to
residential subscribers before 8 A.M. or after 9 P.M. (local
time at the called party's location).

2) Persons or businesses making "live" telephone solicitations 
to residential telephone subscribers must:

* institute procedures for maintaining a list of persons 
who do not wish to receive telephone solicitations (a 
■do-not-call list") before initiating any telephone
solicitations

* have a written policy, available upon demand, for 
maintaining a do-not-call list

* train and inform personnel engaged in any aspect of 
telephone solicitation in the existence and use of the 
do-not-call list

* make a record of the name and telephone number of 
residential subscribers who request not to be called 
again, at the time the request is made

Requests should be forwarded to the person or entity 
on whose behalf the solicitation is made (where 
appropriate) , to the party maintaining the do-not-call 
list (if not maintained by the caller) , and to 
affiliated entities (where appropriate)

* maintain the do-not-call list indefinitely for the
purpose of future telephone solicitations



* obtain a residential subscriber's prior express consent 
to share or to forward the residential subscriber's 
request not to be called to a party other than the 
entity on whose behalf a solicitation is made or its 
affiliate

* place the residential subscriber's name and number on the 
do-not-call list of any affiliates or subsidiaries of the 
telemarketer where the residential subscriber would 
reasonably expect to be included on their lists given 
the identity of the telemarketer and the product being 
advertised

* provide the called party with the name of the individual 
caller, the person or entity on whose behalf the call is 
made, and a telephone number or address at which that 
person or entity may be contacted.

3) The party on whose behalf a solicitation is made will 
ultimately be held liable for violations of the TCPA or FCC 
rules.

4) FCC rules do not require tax-exempt nonprofit organizations to 
comply with rules for making telephone solicitations.

DO THE "DO-NOT-CALL LIST" RULES APPLY TO CALLS PLACED TO BUSINESS 
TELEPHONE NUMBERS?

No. However, state laws may apply to calls placed within the same 
state.

ARE SMALL BUSINESSES OR SECOND-CLASS MAIL PERMIT HOLDERS EXEMPT 
FROM FCC RULES ON TELEPHONE SOLICITATIONS?

No.

DO FCC RULES BAN UNSOLICITED ADVERTISEMENTS TO TELEPHONE 
FACSIMILE MACHINES?

Yes. Effective December 20, 1992, FCC rules ban the transmission 
of unsolicited advertisements to telephone facsimile machines.
An "unsolicited advertisement" is defined as a transmission
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advertising the commercial availability or quality of property, 
cocas or services without the prior express invitation or 
pe:mission of the person or entity receiving the transmission.

Unsolicited advertisements may not be transmitted by any device 
to a telephone facsimile machine unless the person receiving the 
facsimile has given prior express invitation or permission to 
receive it. If the sender and the recipient have an established 
business relationship, an invitation or permission to receive 
unsolicited facsimile advertisements is presumed to exist. 
However, the recipient may end an established business 
relationship by requesting that no further unsolicited 
advertisements be sent, thus revoking any invitation or 
permission to receive further transmissions.

WHAT OTHER REQUIREMENTS APPLY TO THE USE OR MANUFACTURE OF 
TELEPHONE FACSIMILE MACHINES?

FCC rules require that each transmission to a telephone facsimile 
machine must clearly contain, in a margin at the top or bottom of 
each transmitted page or on the first page of the transmission,
(1) the date and time the transmission is sent (2) the identity 
of the sender and (3) the telephone number of the sender or of 
the sending machine.

All telephone facsimile machines manufactured on or after 
December 20, 1992 must have the capacity to clearly mark such 
identifying information on the first page or on each page of the 
transmission.

WHO IS RESPONSIBLE FOR COMPLIANCE WITH FCC RULES ON TELEPHONE 
FACSIMILE TRANSMISSIONS?

The person on whose behalf a facsimile transmission is sent will 
ultimately be held liable for violations of the TCPA or FCC 
rules.

DO THE TCPA AND THE FCC'S RULES PREEMPT STATE LAW?

The TCPA specifically preempts state law where it conflicts with 
the technical and procedural requirements for identification of 
senders of telephone facsimile messages or automated artificial 
or prerecorded voice messages.
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The TCPA and the FCC's rules do not preempt state law which 
imposes more restrictive requirements or regulations for (1) the 
use of facsimile machines or other electronic devices to send 
unsolicited advertisements, (2) the use of autodialers, (3) the 
use of artificial or prerecorded voice messages, or (4) the 
making of telephone solicitations.

Thus, depending on state law, the TCPA, the FCC's rules and/or 
state laws could apply to your company's services. You should 
contact the state public utilities commission in each state where 
your company provides the services listed in the previous 
paragraph to determine what laws apply in these states.

WHAT REQUIREMENTS APPLY TO RELEASING AUTODIALED CALLS?

Autodialers used to transmit artificial or prerecorded voice 
messages should automatically release the called party's line 
within 5 seconds of the time that the called party's hang-up 
signal reaches the dialing system of the caller.

WHO RESOLVES DISPUTES INVOLVING VIOLATIONS OF THE TCPA AND THE
FCC'S RULES?

1) Residential subscribers who receive telephone solicitations 
after requesting not to be called may directly contact the 
business placing the call using the telephone number or 
address provided in the solicitation.

2) The TCPA provides a person or entity with a private right 
of action, if permitted by state law or court miles, for 
any violation of the autodialer or prerecorded voice 
message prohibitions, for any violation of the unsolicited 
advertisement facsimile prohibition, and for any violation 
of the guidelines or solicitations. A person or entity may 
file suit to enjoin the violations listed below and/or file 
suit for actual monetary loss from violations or receive 
$500 in damages for each violation (whichever is greater) . 
In some instances the court may triple the award.

Suit may be filed when the TCPA is violated, such as when:

* residential customers receive more than one "live" call 
within any 12 month period by or on behalf of the same 
company after making a do-not-call request (defendants 
that have established procedures to comply with rules 
regarding telephone solicitation may present such 
compliance efforts as an affirmative defense to any 
action brought against them)
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» anyone receives an autodialed or artificial or
prerecorded voice message call in violation of the TC7 A 
and the FCC's rules

* an autodialer simultaneously engages two or more lines of 
a multi-line business

* anyone receives an unsolicited advertisement on their 
facsimile machine in violation of the TCPA and the FCC's 
rules.

3) A state may initiate and file a civil action on behalf of 
its residents in federal district court against any person 
or entity it believes is engaged in a pattern or practice 
of violations of the TCPA or FCC rules.. States retain the 
power to initiate action in state court for violations of 
state telemarketing statutes.

4) Persons who suspect violations of the TCPA or the FCC's 
rules may request FCC action. The FCC may assess penalties 
against parties who violate the TCPA or the FCC's rules and 
regulations.

WHERE CAN I ORDER A  COMPLETE COPY OF THE TCPA AND THE FCC'S ORDER 
EXPLAINING IMPLEMENTATION OF THAT ACT?

Copies can be ordered from the FCC's contractor for public 
records duplication: International Transcription Services, Inc.,
2100 M Street, N.W., Suite 140, Washington, D.C. 20037 
(telephone: (202.) 857-3800) . You should ask for copies of the
Telephone Consumer Protection Act and the Report and Order in CC 
Docket No. 92-90 released by the Commission on October 16, 1992 
(In the Matter of Rules and Regulations Implementing the 
Telephone Consumer Protection Act of 1991).

###
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BJSUFVt IT: OTHER THINGS 
WERE GOING ON
The National Center for State Courts 
reports that during the nine-month 
O.J. Simpson trial, the Los Angeles 
Superior Court disposed o f more 
than 25.000 crim irM cases. During 
the first six months o f this period, 
138 murder trials were started and 
completed. Of the 138,18 wire capi­
tal murders.

CALIFORNIA GOP GETS A GRIP
Fourteen months after winning a 
bare majority o f seats in the Califor­
nia Assembly, Republicans finally 
managed to elect the speaker o f 
their choice. The nearly omnipotent 
W illie Brown last summer had mas­
ter-minded the elevation o f maver­
ick Republican Doris Allen to the 
speakership. She won with 39 
Democratic vo*c: and her own, She 
resigned to face (and lose) a recall 
election, bequeathing her post to 
another renegade, Brian Setencich, 
again elected with Democratic votes. 
Only after Mr. Brown went o ff to be 
mayor o f San Francisco in January 
was a three-term Republican, Curt 
Pringle, elected speaker by a vote of 
40 to 37.

run uouunau mucm m a

NOT COLOR BLIND YET
According to the Census Bureau, the 
number o f interracial couples grew 
from 310,000 in 1970 to 1.2 million 
in 1992; and 3.4 percent of all Amer­
ican births in 1989 were o f mixed 
race parents. If we're a color-blind 
society, who cares? Yet you can't 
have affirmative action if you can't 
tell who gets its benefits. So if 
daddy's black and mommy’s white, 
what are you? OMB's 18-year-old 
Directive IS allows just five (unsatis­
factory) reporting categories (Ameri­
can Indian or Alaskan native, Asian 
or Pacific Islander, black, Hispanic or 
white). Federal statisticians are strug­
gling to find a better way to catego­
rize several million o f us before the 
2000 census; it isn't easv.

CALIFORNIA BANS 
GENDER-BASED PRICES
As of the first of January, businesses 
in California may not price their ser­
vices based on whether the cus­
tomer is male or female. Researchers 
have known for some time that It is 
common practice to charge women 
more than men for a plain haircut 
or for laundering a shirt. A 1990 
Chicago study found that white 
women were asked to pay $142 
more for the same new car than 
white men; however, the California 
law does not include products. In 
addition, a business can charge a dif­
ferent price if the time, dif­
ficulty or cost of the 
service is not the same 
for men and women.

HOT ISSUE IN HAWAII
An appointed state commission i 
Hawaii has recommended to the state 
Legislature that marriage rights and

¥

responsibilities be granted to couples 
of the same sex. In 1993, the Hawaii 
Supreme Court found that denying 
marriage licenses to gay couples 
would be unconstitutional unless the 
state demonstrated a compelling 
interest for doing so. The Legislature 
last year banned same-sex marriages. 
Because states generally agree to rec­
ognize each other's laws, the new 
debate will be doselv watched.

FTC CURBS 
TELEMARKETERS
As of the first r,f the 
year, the Federal Trade 
Commission applies a lot of 
new rules to telephone sales, and 
can levy S I0,000 fines on violators. 
"Telemarketers" may not make calls 
between 9 p.m. and 8 a.m. They 
can't call people who have asked not 
• . be called. They have to disclose 
the total cost of whatever it Is; if 
there is a no-refund policy they have 
to say so. They can't debit a person's 
checking account without 
written permission or a tape 
recording of the sales call, 
and so on and on. The 
W all Street loumal reports 
that the FTC received 
47,000 telemarketing fraud 
complaints between 1991 
and 1995. and that congres­
sional staff estimates that more 
than $40 billion is lost to 
fraud in the $440 billion a 
year industry.



W h ile  Y o u  W e re  O u t
T o

C a l l e r :  'p e d & ia l _________

I I T e l e p h o n e d  C D  Please Call 

y *  W a n t s  Y o u  T o  K n o w  [ ]  R e t u r n e d  Y o u r  Call

S u b j e c t :  (Tonteisuea,.'P'tataeM/wA -

• - “ • V*>

1. It is illegal for a telemarketer to call you if you have asked not to be called..-'

2. Calling times are restricted to the hours between 8 a.m. and 9 p.m.

3. Telemarketers must tell you it’s a sales call, the name of the seller, and what they are selling 

before they make their pitch. If it’s a prize promotion, they must tell you that no purchase or 

payment is necessary to enter or win.

4. It's illegal for telemarketers to misrepresent any ̂ formation; any facts;abd̂ Cthetr ̂ Bd&or 

services; earnings potential, profitafylity, risk, or liquidity of an investrrarfLi 

prize*? aprizei>romotion t :
5. Before you pay, telemarketers must tell you total cost of (tie i 

. getting or using them; or that a sale Sls finiri drMfkrofundabl^

resfefcfiof^Vconditionsofr^ , .. ... . Cii.„

6. It's illegal for a telemarketer to withdraw money from your checking account without your 

express, verifiable authorization.

7. Telemarketers cannot lie to get you to pay, no matter what method of payment yotuse- _

8. You do not have to pay for credit repair, recovery room, or advance-fee loan/credit services 

until these services have been delivered. * ■' v.

9. It’s illegal to help deceptive telemarketers if you know - or consciously avol^kpowing - that 
they are breaking the law. ■ *

10. Your state law enforcement officers now have the power to prosecute fraudulent telemarketers 

who operate across state lines.
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HB 109
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The Direct Marketing Association. (DMA) 
has 3600 Members nationwide

who sometimes use the telephone....

we have members headquartered in Alaska 
and 'with operations in Alaska

DMA opposes a state do-not-call list as proposed in HB 109

because we already serve consumers in two important ways

if you ask us not to call -- we don't

we put you on our in-house 
do-not-call list

we do not trade your name 
or number with 
any other company

it's the law

we support and pay for an industry service to consumers
Telephone Preference Service (TPS)

a consumer can write to TPS and be deleted from 
calling lists cf national marketers

this service is free to consumers and oaid for bv 
industry -- for 20 years

there are two federal laws which require a company to implement
a consumer's request not to be called again-

Telephone Consumer Protection Act (FCC administered)

Telemarketing Sales Rule (FTC administered)

DMA supported both laws

these two zederal laws were intended and, implemented to preempt 
the states as far as interstate marketing is 
concerned

that means that an Alaska law would affect
only companies who call Alaskans from Alaska

T o : A la s k a  S t a t e  L e g i s l a t u r e

this proposed Alaska law is not practical or helpful to Alaska 
consumers or Alaska businesses
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R e p r e s e n t a t i v e  K a y  B r o w n  A laska State Legislature

l.egisutivc Information Office 
716 W. 4th Ave., #420 

Anchorage, AK 99501-2133 
(907) 258-8162

During Session 
Slate Capitol 

Juneau, Alaska 99801-1182 
(907) 465-4998

TO: Senator Steve Frank
Senator Rick Halford

Co-Chairs, Senate Finance Committee

FROM: Representativ

DATE: March 18, 1996

RE: FIB 109 hearing request

I respectfully request a hearing be scheduled for CSHB 109 (Jud) at your 
earliest convenience.

This legislation would require telephone utilities to offer residential 
customers an opportunity to avoid telemarketing solicitation. Passage of this 
bill would relieve many Alaskans from being interrupted in the privacy of 
their home from unwanted or unsolicited phone sales. The increased use of 
telephone solicitation has become an annoyance to many people.

The bill unanimously passed the House on Marcia S. It has a zero fiscal note.

Senate Finance Committee previously held hearings on similar legislation, 
SB 239, in February.

In addition to the attached sponsor statement, fiscal notes and sectional 
analysis, I have also provided two amendments that I would like to put 
before your committee. One amendment would add language that was 
included in the Senate version (SB 239) making the charges for directory 
identification and for providing a copy of the list subject to APUC approval. 
The other amendment would establish a "good faith defense" provision in 
the event of calling errors; a similar provision is included in federal law.
This amendment is requested by the Alaska Newspaper Association.

Please don't hesitate to contact me if you have any questions or concerns 
about this bill. I will be happy to provide additional information.

Attachments

cc: Senator Rieger
Senator Pearce

---------------------------------------DISTRICT 15---------------------------------------
Downtown • Fair view • Northstar • Romig ♦ South Addition • Spenard

o  pnnied on recyded paper s <32-5> ̂



Rep. Kay Brown

S P O N S O R  S T A T E M E N T  

C S H B  1 0 9  ( J U D )

Art A ct relating  to telephone directory  listings arid solicitations

The multi-billion dollar telemarketing industry has created a situation in 
which every telephone subscriber in Alaska is potentially part of a captive 
market. The rapid expansion of telemarketing has created a need for 
enhanced protection of our privacy rights.

CSHB 109 (JUD)

* W o u ld  requ ire  te lephone u t i l i t ie s  to  o ffe r re s id e n tia l custom ers an 
o p p o rtu n ity  to  a v o id  te le m a rke tin g  s o lic ita t io n s . In  a p ra c tic a l and econom ic  
m anner, i t  resolves sho rtcom ings  in  fe d e ra l re g u la tio n .

This legislation would make it clear that a citizen's right to individual 
privacy includes the right to be protected from abusive or annoying misuse of 
telephones.



Rep. Kay Brown

S E C T I O N A L  A N A L Y S I S  
CSHB 109 (JUD)

A n Act relating  to te lephone directory listings and  solicitations. 

Section 1.

Amends AS 45.50.471(b) to add the new unlawful unwanted telephone 
solicitation provisions in AS 45.50.475. Makes a violation of the provisions 
in this bill an "unlawful act and practice" under the unfair trade practices and 
consumer protection statute. The penalty is up to $5,000 per violation.

Section 2. Adds new section. AS 45.50.475. Unlawful, unwanted telephone 
advertisements and solicitations.

(a) A person is in violation of AS 45.50.471(b)(41) if the person:

(1) engages in telephone solicition to a residential telephone if the party 
is identified in the telephone directory as not wishing to receive 
telephone solicitations; or

(2) originates a telephone call using an automated or recorded message 
as a telephonic advertisement or solicitation.

(b) Local exchange telecommunications companies and companies that 
provide telephone directories shall provide for identification in the directory 
of those parties who do not wish to be solicited by telephone; only those who 
chose to be so identified shall pay for the cost of identification.

(c) If requested, local exchange telecommunications companies shall provide 
at a reasonable cost to the phone solicitors a telephone list (in computer 
format, if possible) of residential customers not wishing to receive telephone 
solicitations.

(d) Local exchange telecommunications companies shall inform subscribers 
by inserts in billing statements or advertising in the consumer information 
pages of the directory of the availability of the "no solicitation" service.

(e) Defines terms in the bill (charitable organization, customer, and telephone 
solicitation) and makes exemptions for charitable organizations, opinion 
polling, responding to inquiries, business to business calls and follow ups on 
previous purchases or donations (with a two year limitation for both charities 
and businesses).

Section 3.

Repeals 45.50.472 (junk telephone calls).



jHrruse rrf J izp rzse n izd ib B S State Capitol, Room 120 
Juneau , Alaska 99801-1182 

(907) 465-4990
House judiciary Committee

House Jud ic iary  Com m ittee L ette r of In ten t 
for CSHB 109 (JUD)

CSHB 109 was passed out by the House Judiciary Committee on 
February 14, 1996. The committee's intent is that this bill, which makes it 
a violation of Alaska's consumer protection laws to telephouically solicit 
residential telephone users under some circumstances, not result in 
liability for local exchange telecommunication companies for such 
violations.

DATED:

By:
Brian Porter, Chairman House Judiciary Committe

HOUSE ADOPTED 3/3/96
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APR 12 1996

Legislative Information Office 
‘ 716 W. 4 th Ave., #420 

Anchorage, AK 99501-2133 
(907) 258-8162

During Session 
Stale Capitol 

Juneau, Alaska 99801-1182 
(907) 4654998

TO: Seriate Finance Committee members

FROM: Representative Kay Browrv

DATE: April 12, 1996

RE: Telemarketers

As the sponsor of HB 109, legislation relating to telephone solicitations, I 
want to bring to your attention a recent consumer protection settlement 
between the Department of Law and an Alaska company concerning 
allegations of continuing telephone sales to residential and business 
consumers after repeatedly being told to stop.

The attached press release dated April 11 announces a consumer protection 
settlement with Alpine Glass of Alaska and the Department of Law. The 
State investigated allegations that Alpine Glass telemarketers continued to 
make sales calls to residential and business consumers after being repeatedly 
asked by the consumers not to call again. Under the terms of the settlement, 
Alpine Glass has paid a $1,000 civil penalty and must adopt and implement 
wn ten "do not call" procedures for its telemarketers. Harassing 
telemarketing calls do occur and can create problems. If you are interested, I 
have a copy of the Superior Court compliance order pertaining to this case 
that I would be happy to share with you.

Passage of HB 109 would help stop unwanted telephone solicitations. Thank 
you for considering this bill.

Attachment
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April 11, U S  6 

TKLZMARXBTER PROMISES TO HONOR "DO MOT CALL" REQUESTS 

For Immediate Felsase
Contact perBon: Daveed A. Schwartz, Assistant Attorney General 

Alaska Department of Law, Anchorage Office 
( 9 0 7 )  2 6 9 - 5 2 6 5

Attorney General Bruce Botelho announced today that the 
State has entered into a consumer protection settlement with Alpine 
Glass of Alaska, Inc., a telemarketer of auto glass repair and 
replacement services in Fairbanks, Vasilla, and Anchorage. The 
settlement resolves the State's investigation of allegations that 
Alpine Glass telemarketers persisted in making salea calls to 
several residential and business consumers in Anchorage and 
Fairbanks over the last year after being repeatedly asked by the 
consumers not to call again. In some instances, Alpine Glass made 
sales calls to consumers after the State directed in writing that 
Alpine Glass stop calling specific phone numbers belonging to ths 
consumers in question.

Under Alaska and federal law, a telemarketer may not 
initiate a sales call to persons who have previously stated that 
they do not wish to receive further sales calls. Telemarketing 
tactics of this sort are defined as ’'abusive” and "oppressive" 
practices under federal and state law. The State began its 
investigation of Alpine Glass after several consumers in Fairbanks, 
Anchorage, and Wasilla complained to the Better Business Bureau and 
to the State of receiving repeated unwanted sales calls despite 
having lodged "do not call" requests. In one instance, a consumer 
who had already lodged a half dozen "do not call" requests with 
Alpine Glass complained of receiving two additional unwanted sales 
calls after having extracted a promise from Alpine Glass management 
that its telemarketers would stop calling.

Under the settlement, which will be filed with the Alaska 
superior Court, Alpine Glass must adopt and implement written "do 
not call" procedures to ensure that its telemarketers do not call 
consumers who have previously requested that Alpine Glass not call 
them. As part of the "do not call" procedures, Alpine Glass must 
establish lists of persons who may not be contacted, update the 
lists at the start of each business day, and distribute the lists 
to each of its telemarketers. Alpine Glass must also train its 
telemarketing representatives in the "do not call" procedures on a 
quarterly basis. Also under the settlement, Alpine Glass has paid 
a $1,000 civil penalty to tho State of Alaska.

Attorney General Botelho said: "Alaskans are too often 
subjected to abusive and oppressive telemarketing practices. 
Telemarketers should be on notice that Alaskans value their 
privacy, and will not tolerate unwanted telephone solicitations."
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H o u s e h o l d  In t e r n a t i o n a l

April 1, 1996

Senator Rick Halford, Majority Leader 
Co-Chair, Senate Finance Committee 
Room 508, State Capitol 
Juneau, AK 99801

Dear Senator Halford,

I am writing to express concern over House Bill 109, which now resides in your committee. As I 
am sure you are aware, telemarketing has grown dramatically in the last decade as an effective 
and low-cost means for businesses and consumers to conduct many types of transactions. Buying 
and selling over the telephone is the preferred method of doing business for millions of people.
HB 109 would make transacting business via the telephone more difficult.

As with any growing industry, there have been problems. Unfortunately, fraud has been 
perpetrated by unscrupulous telemarketers. I also realize that people are simply annoyed at 
getting sales calls, especially at dinner time.

Various states and the federal government have dealt with the issue of regular telemarketing in
myriad ways. HB 109's way of regulating telemarketing has been the least p.: 'ed.

Two significant federal laws are in place that protect consumers from unwar ted calls. The 
"Telephone Consumer Protection Act (TCPA) gives consumers a way to avoid unwanted calls by 
asking to be placed on a company-specific do not call list. A consumer may bring action for 
violation of the TCPA. It is enforced by the Federal Communications Commission.

In 1994, the Telemarketing and Consumer Fraud and Abuse and Prevention Act was passed. This 
act will be enforced by the Federal Trade Commission, State Attorneys General or private parties. 
The FTC wrote rules that were effective December 31, 1995. The law and rules deal extensively 
with deceptive and abusive telemarketing, required disclosures, record keeping and penalties for
violations.
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Many states have also required registration or licensing of telemarketers who either reside or call 
into a given stale. Oregon is the only state that I am aware of that has enacted a similar law to 
HB 109.

We do business as Household Finance Corporation, Household Retail Services, Household Credit 
Services and Household Life Insurance Company. I can tell you from experience that the Oregon 
law is difficult to comply with because of the need to purchase the names with asterisks from US 
West and then "scrub" that against our customer list. It is a simple fact of doing business that 
almost nobody uses the local phone book when telemarketing.

Another viable remedy for consumers is the Direct Marketing Association's Telephone Preference 
Service. Consumers can send their name to this service asking to be taken off telemarketing lists. 
It works. ! send my name in annually and sales calls cease soon afterwards. To be honest with 
you. the telephone solicitations I get now are from non-profits.

I hope that I have made the point that consumers have many avenues to avoid unwanted sales 
calls. At this time there is no need for HB 109. despite its worthy purpose.

I apologize for responding to this issue so late in the process but 1 have been wrapping up with 
the Idaho and Washington legislative sessions. If you have any questions, please contact me at 
the address or phone number above. If need be, I would travel to Juneau to discuss this issue 
with you personally. Thank you for your consideration.

Sincerely,

Lew McMurran
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DIRECT SELLING ASSOCIATION
160s K Shwt, NW, Suite 1010. Washington. DC C0006-2Sf)8 

202/293-5760 ■ Fax 202/463-4569

M arch 21 . 1 9 %

The H onorab le  R ick H a lfo rd  
A laska  State Senate 
State Capito l 
Juneau. A K  9 9 8 0 1 - 1 1S2

D ear Senato r H a lfo rd :

I w rite on b eh a lf o f  the D irect Se lling Association (D S A ) to express ou r concerns w ith H .B . 109 
(te lem arketing ).

By way o f  background. D SA  is the national trade association representing over 150 companies which sell 
their products and services by personal presentation and demonstration, p rim a rily  in the home. O ur 
membership, with 6 3 m illion  direct se llers , includes some o f  the nation's most w e ll-know n com m eic ia l 
names which constitute 9 5 %  o f  a ll direct se lling in the United States. The home pa rty  and person-to-person 
sales methods used by ou r companies and their independent contrac to r sa lesforces have become an integral 
part o f  the American landscape.

The typ ica l individual direct se lle r is a woman who operates her own business part-time from  her home.
Her financia l goa ls are simple — to earn enough extra income fo r g ifts , tuition, o r fam ily  vacation -- in 
short, to supplement fam ily  income. The direct se lle r, as a m icro-entrepreneur, is the quintessential sm all 
business person.

A laska , like most states, have m u ltip le loca l phone companies and therefore, m any telephone books. A 
direct se lle r who has customers across phone company ju risd ic tions w ou ld be forced to consu lt m u ltip le 
phone books before p lacing a ca ll. A dd itiona lly , in many p laces, severa l d iffe ren t publishers w ill release 
d iffe ren t phone books that cover the same telephone com pany area. In these situations, direct se lle rs w ill be 
forced to consu lt a ll o f  these phone books before making ca lls  to the same phone company sendee area. It 
is a lso  possib le that in the areas served by more than one phone book , some subscribers' names w ill be 
omitted from  another pub lish e r ’ s book. Because o f  the hundreds o f  listing changes each day by loca l 
telephone companies, any state o r loca l no-ca ll registry w’ou ld  be ob so k .e  as soon as it is printed.

Registries such as those proposed by the b ill w ou ld  have the e ffec t o f  v io la ting the p rivacy  o f  telephone 
subscribers. Persons with unlisted telephone numbers w'ho do not wish to receive comm ercia l so lic itations 
must have their numbers listed in a registry' to prevent such ca lls . Th is listing w ou ld  cause the publication 
o f  those persons who do no not w ish to have their numbers known by the general public .
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A dd itiona lly , registries do not a llow  fo r consumer choices. The goa l o f  a registry is to prevent n il 

unsolicited comm ercia l telephone solicitations regard less o f  who is so lic iting . The e ffec t o f  a reg istry p lan 
w ould prevent the consum er from  determ ining which so lic ito rs lie o r she wishes to hear from . It is possib le 
that a consumer wants to hear abou t a direct seller's products but not abou t a charge card o f fe r  o r vice 
versa. The preclusion o f  consum er choice is harm fu l to the consumer and to the economy.

Severa l years ago. the FC C  in issuing regulations under the Telephone Consumer Protection A ct sought to 
determ ine the best method fo r preventing unwanted commercial so lic itations through telephone lines. The 
FC C  considered and rejected a national no-ca ll list citing that ".. .die disadvantages o f  such a system 
outweigh any possib le advantages." The prob lem s inherent in a national no-ca ll list are app licab le  on a 
sm a lle r sca le  to state o r loca l no -ca ll lists. O f  pa rticu la r concern to the FC C  were the burdens such a list 
w ould p lace on sm all and start-up businesses.

In weighing the costs and benefits o f  a ll o f  the potential a lternatives, the conclusion reached by the FC C  
was that a so lic ito r specific no-ca ll l i s t " ..is the most effective and effic ient means to perm it telephone 
subscribers to avoid unwanted telephone so lic itations." This system would a llow  consumers to pick and 
chose which so lic itations to receive and which to avoid . Add itiona lly , it would provide the low est financia l 
burden on so lic ito rs , the government and the consumer. The no-ca ll list maintained by the person o r  entity 
making the ca ll "...represents a ca re fu l balancing o f  the privacy interests o f  residential telephone 
subscribers against the com m ercia l speech rights o f  telemarketers and the continued v iab ility  o f  a va luab le  
business service ."

j:Otfg:il'aktel
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Shaklee Corporation
Snakiea Torracas 
444 Market Stroot 
San Francisco. CA 9<m I-53C5

Talaphons 4 15/954-3000

March 21,1996

VIA FACSIMILE TRANSMITTAL

The Honorable Rick Halford 
Co-Chairman, Senate Finance Committee 
Alaska State Senate 
State Capitol
Juneau, Alaska 99801-1182

RE: Opposition to House Bill 109 and Senate Bill 239 relating to telephone
solicitations

Dear Senator Halford:

I am writing to you regarding our opposition to H.B. 109, relating to telephone 
solicitations, which is pending in the Senate Finance Committee. I understand 
that a similar bill, S.B. 239, has already been reported out of committee. These 
concerns apply to that bill as well. Comparable bills creating "no call" lists have 
been considered in several other states in recent years but all have been rejected. 
If you deem this legislation should move forward, I ask for your support for the 
attached amendment language. Similar language has been adopted in several 
other states that regulate telephone solicitations.

Shaklee, as you may know, is a direct selling company that markets its 
nutritional, personal care and household products through independent small 
business people, many of whom live and work in Alaska. Many of our 
Distributors are women who work out of their homes on a part-time basis to 
supplement their family's income.

Shaklee Distributors typically utilize the telephone for business purposes in the 
day to day management of their businesses. Most calls are made to ask if a 
person wants to know more about a product or to see if someone wants to 
schedule an appointment The sales transaction is not completed on the 
telephone but rather in a later face-to-face meeting. Shaklee Distributors are 
typically calling their friends and neighbors or others to whom they have been  
referred.
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• I The Honorable Rick Halford
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______________ Page 2 ______________________________________________________________________________
Shnkiee Corporation -

H.B. 109 would require our Distributors to purchase a "no call" list from the 
local telephone company or purchase multiple telephone directories. Before they 
could make a telephone call to a prospective customer, they would need to refer 
to the list or directory which would constantly be updated. For a small, part- 
time business person working out of their home, this a onerous and unnecessary 
requirement

I believe that the intent of H.B. 109 is to control calls that are usually made by 
"boiler room" operations conducted by national telephone solicitation firms. My 
concern is that H.B. 109 is written so broadly and in such a way as to restrict 
small business people like Shaklee Distributors from making routine business 
calls.

Thank you for your consideration and let me know if you have any questions.

Daniel Markels
Government Relations Representative 

Attachment
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Proposed  Amendment to A laska House Bill 109

Section 2.(e) (3)(B) does not include

(Vit Anv call in which the, solicitation is annotated call and not done iniho
course of a pattern of repented calls of like, nature;, or

(yin A n V cat 1 in whicbjhe person so licking daesjiniinlcndJmoinpktc or.ilaga
nnr complete (lie sales presentation during the tdephone_£Qlicitation..but complies the 
sales presentation at a larer fcee-to-fhee meeting with the solicitcmand dKLQtQ.suectjv<;

Key: Normal: Existing language in the bill.
****: Language in bill not shown.
Underlined: Language added to bill.
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SHAKLEE CORPORATION
ShxkUa Tarr»ta»
444 Market Stivat
San Frxhclxco, CA 94111 
Tal: (418) 884-3000
Pax: (418) 884-3100

FACSIMILE TRAWSMITTAL

T O : T h e  H o n o r a b le  R ic k  H a l f o r d  
A la s k a  S t a t e  S e n a t e  
( 9 0 7 )  4 6 6 - 4 9 2 8

F R O M : D a n ie l  M a r k e ls
G o v e r n m e n t  R e la t i o n s  R e p r e s e n t a t i v e  
S H A K L E E  C O R P O R A T IO N

D A T E : M a rc h  2 1 ,  1 9 9 6

R E : H .B .  1 0 9  I S .B .  2 3 9

N u m b e r  o f  P a g e s  b e in g  s e n t  ( I n c lu d in g  c o v e r  s h e e t ) :  _ 4 _

If you have any problems receiving this transmittal, contact Jenifer at 415-954-2132

N otice o f  C on fid en tia lity : This transmittal may contain confidential information intended exclusively for 
the person named above. Use, duplication, or further disclosure o f information transmitted In error is strictly 
prohibited. If you have received this fax in error, p lease notify us immediately by te lephone at our expense, 
and mail thB original m essage to us at the above address.



a■Jaska 3  J  Newspaper Association
y

FOUNDING MEMBERSi n m w o i r i ,  i me

ROBERT B. ATWOODlimn

March 8, 1996

KATHERINE FANNING
A «Acr«rf D+Cj Nrm

LORJEN STEWART
O w i'.y  o Nr%4. jfrwW

MAX SWEARINGEN. AV«r
GLF.NCOBR

t o m  o ib b o n e y

JLM C. MARTIN
AUUmM w ti l/  c **«wwv

G. XENT STURGIS
Fw*H3 \*a, Wna. Vavr

LEW WILLIAMS
l-0r*Omt OmJ, tVraa

CARL SAMPSON

TCM SNAPP

Dear Legislator:

Bills to regulate Alaska businesses in their use of telephones 
have been introduced in both the Senate (CS SB 239) and the House (CS 
HB 109). Alaska Newspaper Association members in Anchorage, 
Fairbanks, Kenai, Juneau, and elsewhere who use telemarketing to sell 
their papers have serious concerns with the proposed legislation. 
ANA believes other businesses throughout the state will be unhappy 
with it as well, and encourages you ncrt to pass this legislation.

ANA believes it is unnecessary, particularly in light of available 
alternatives and federal legislation addressing the same concerns. 
More than that, ANA believes this legislation will put Alaska 
businesses at a competitive disadvantage and encourage the exporting 
of Alaska jobs to other states that do not impose restrictions on their 
businesses.

If you decide that Alaska businesses need these added 
restrictions, we would appreciate it if you would change or clarify 
several provisions to make it less onerous. We do not understand that 
Sen. Reiger or other Senate sponsors, or Rep. Brown or other House 
sponsors, have any interest in making compliance with their bills any 
more difficult or expensive for Alaska businesses than necessary, and 
we appreciate their willingness to work with the affected businesses to 
avoid burdens where possible.

• Why the Legislation Should Not Pass We recognize that 
many people would like not to be bothered at home with interruptions
to what they are doing, including phone calls. Most calls, of course, 
come from friends and family, or arc requests to serve on committees 
or talk about neighborhood problems, or to renew charitable 
contributions or indicate how you'll vote. None of these calls are 
screened by this legislation. Existing federal legislation already 
prevents a second unwanted call. The only thing this legislation does 
is prevent a single initial call from a business or charity.
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~ It Hurts Businesses and The Economy This legislation is bad for business, and 
will have adverse economic effects. Statistics s1\g w  that enormous amounts of business 
are conducted by phone through "telemarketing;" it is popular, with both businesses 
and consumers. This legislation keeps businesses and consumers from taking full 
advantage of developments in technology that make commercial transactions 
increasingly convenient and cost-effective, and reduces the overall volume of goods 
and services sold. If whatever we could gain in exchange for this were very substantial, 
it might be different, but it is not.

Those who wish are perfectly free not to do business by phone, and, they already 
have the protection of federal legislation that guarantees them the right to have their 
name put on a "do not call" list if they don’t ever want to hear again from a company 
that calls them. Beyond this, for no charge to consumers, the Direct Marketing 
.Association will add their name to a service updated and distributed regularly that will 
delete their name from lists used by telemarketers nationwide.

In addition, those who choose to list their phone numbers already have 
numerous alternatives to help deal with this concern. Besides simply not answering 
the phone when we don’t wish to, or hanging up on a caller we don't want to talk with, 
answering machines and "caller ID," allow us to screen and ignore calls at our 
convenience.1 None of these come at the expense of government regulations of 
businesses in addition to those the federal government has already found adequate to 
address any problems in this area.

-  The Proposed Legislation Puts Alaska Businesses at A Competitive 
Disadvantage and Encourages Export of Alaska lobs Federal legislation passed in 1991 
dealt specifically with telemarketing, and prolecls consumers against unwanted 
repealed solicitations. Later federal legislation dealt more specifically wiLh 
telemarketing fraud and abuse. All telemarketers — whether they arc located in 
Miami, Reno, or Fairbanks — operate under these laws and the rules adopted by the 
Federal Communications Commission and Federal Trade Commission to implement 
them.

ANA believes that the state legislation being proposed can only be applied legally 
to Alaska businesses, and not to in te r s ta te  telemarketing. If this is so, then Alaska 
businesses who continue to do their telemarketing from within Alaska wiil be at a 
competitive disadvantage, because those who call* here from Outside will be subject to

1 O th e r  th in g s  c ou ld  be  d o n e  to  m o re  e ffe c t iv e ly  a ccom m oda te  those  c on sum e rs  w h o  w ish  a d d ed  
p riv a c y  w ith o u t  in te r fe r in g  u n d u ly  w ith  com pan ies t ry in g  to  c ond uc t b u s in e ss . F o r  e x am p le , a t p re sen t, 
m any A la s k a n s  w h o  w ish  to p a y  f o r  it can subscribe to the  'c a lle r  ID "  fe a tu re  f r o m  th e ir p h o n e  c om p an y , 
bu t A P U C  re g u la t io n s  a llo w  a c a lle r  to  b lo c k  o r  o v e r r id e  th is  fe a tu re . A r u le  p ro h ib it in g  Ldcm ark i?te rs 
from  b lo c k in g  c a l le r  ID  w o u ld  n o t  b e  o b je c tio n ab le ; it w o u ld  n o t  re s t r ic t  th e ; r ig h ts  o f  c o m p a n k s  to  
e ffe c tiv e ly  d o  bu s in e ss , b u t w o u ld  h e lp  consum ers  w ho w ish  ad d ed  p riv a cy  to screen  th e ir ca lls .
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the federal regulations, but not the restrictions added by this legislation. Experience has 
already shown that cost is not a barrier to Alaska businesses using Outside firms fur 
telemarketing their products and services. And, given the advantages of operating 
from elsewhere, it is quite predictable that many Alaska businesses will move this 
aspect of their operations, at a cost of many local jobs.

The state Department of Law thinks it can make a plausible defense that the law 
would not be unconstitutional, but it acknowledges that it cannot guarantee this. The 
assistant Attorney General responsible for this area testified to the House Judiciary 
Committee last month that "it is fair to say this is a grey area in terms of federal 
preemption." This appears to be a generous characterization, given that the federal 
statute that deals with this very same thing specifically provides that "nothing in this 
section or in the regulations prescribed under this section shall preempt any State law 
that imposes more restrictive intrastate requirements or regulations on, or which 
prohibits, ... (D) the making of telephone solicitations." 47 U.S.C. §227(e)(l). "The 
commentary accompanying the FCC’s Report and Order adopting rules to implement 
the federal telephone solicitation law also notes that there is no preemption for more 
restrictive intrastate regulations.

The state's lawyer is willing to make the argument that despite this clear 
language, you can ignore it and pass more restrictive interstate requirements because a 
totally different federal statute passed three years later, dealing with telemarketing 
fraud and credit card laundering, doesn't contain the same preemption language. We 
realize that you have the ability to pass a bill and leave it to the federal courts to say 
whether Congress meant what it said. We don't pretend to have all the answers, but 
we don’t find it that easy to ignore Congress’ plain language.

• Adjustments That Should Be Made If Legislation Is Passed While ANA and 
other Alaska businesses would prefer not to see this additional legislation at all, they 
acknowledge that the burdens on them will be much less if the bill is clarified to reflect 
this understanding. This will enable Alaska business to comply with the legislation 
without putting them at the mercy of arbitrary charges by third parties with no interest 
in reducing their costs of doing business, and also should avoid the need to spend time 
and resources participating in ratemaking or other administrative proceedings to 
protect their interests.

-  Costs ANA believes that it is the intention and understanding of the bill's 
sponsors that the costs imposed on businesses by this bill should be quite minimal. 
However, we would request that the bill, be clarified, to avoid unintended costs down 
the road — including costs of the lists themselves, as well as the costs of having lo 
participate in regulatory proceedings to protect against unreasonable charges.
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Specifically, it is our understanding that there are two separate costs here. One is 
the cost of setting up and maintaining a service that allows those consumers who wish 
not. to be contacted even once to identify themselves in a directory. Wc understand 
that utility customers will be charged some reasonable rate for this, as they are for other 
optional features and services. The other cost is the cost of providing a list that all 
companies will have to use if this legislation passes in order to do business 
telephonically. The businesses forced to buy these lists should be charged only the 
actual, incremental costs of providing the disk, tape or other medium containing the 
list. ANA understands this is what is intended, but the language is not clear.

Stability If this legislation passes, ANA and other Alaska businesses hope that 
you will minimize the disruption and cost of compliance as much as possible by 
avoiding any requirement that companies must change their procedures or 
programming any more often than annually, as each new year's directory is published. 
It appears that the House bill does this; at present, the Senate bill would require 
frequent changes throughout each year. Using the annual publication of the phone 
directories as a benchmark would be a reasonable accommodation between the 
providing protection to the privacy interests of consumers, in addition to that already 
afforded by federal law, and avoiding undue burdens on the business community.

Good Faith Defense In the Event of Errors Federal law', in the form of rules 
implementing federal statutes governing telemarketing, assures that businesses cannot 
be held liable for damages as the result of infrequent or unintended errors. If someone 
receives a phone call despite having said they would prefer not to be contacted, because 
of a slip-up cn the part of a business, they should not automatically be given a pot of 
money. Federal law recognizes that good faith compliance is a defense; state law should 
also. If a company engaged in telemarketing can show, in the event that an error 
occurs, that it has in place procedures and practices that should accommodate a 
consumer's wish not to be called, a n d  has taken steps to implement these (just having 
procedures on paper is not enough), then occasional errors by that company should be 
excused.

Polling First, the prohibitions against automated polling contained in the Senate 
version unnecessarily restrict the use of modem polling techniques that provide for 
maximum statistical reliability for political and other opinion sampling. The public is 
not well served by this prohibition, and there Ls no evidence of abuse in this area that 
warrants or necessitates it.

Miscellaneous Matters There are a few other provisions that we think should be 
modified, and we will be happy to work with Rep. Brown, Sen. Reiger, and any other 
interested legislators or their staff members to address these concerns if the f. egislature 
derides that this area really needs to be further regulated. We hope, however, that
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M a a k tt. can 0.  MUafl*d to li,«  with the jub.t.nU '1 regulation, already enacted by the 
federal gov»rmn«n! to d«U with telemarketing. y

A N A  ehank* you for your consideration of thcw comments.

Sincerely,

Ron Lo®»ch, Publisher 
Petersburg Pilot
President, A J ^ c j Newspaper Association

D. John McKay 
Attorney, Alaska Newspaper Association
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ACTION NARRATIVE

TAPE 96-20, SICE A 
Number 000

CHAIRMAN BRIAN PORTER called the House Judiciary committee meeting 
to order at 1:07 p.m. Members present at the call to order were 
Representatives Green, 3unde, Toohey, Vezey and Finkelstein. 
Representative Davis arrived at 1:09 p.m.

HB 109 - TELEPHONE DIRECTORY LISTING/SOLICITATIONS

CHAIRMAN PORTER informed these present that this was a continued 
hearing on HB 109 and invited Representative 3rown to the table. 
He also noted that Daveed Schwartz from the Department of Law, 
would provide information from Anchorage by speaker phone.

Number 140

DAVEED SCHWARTZ, Assistant Attorney General, Consumer Protection 
Enforcement, testified that part of his responsibilities as 
Assistant Attorney General includes enforcing Alaska's telephonic 
solicitations statues at AS 45.53.00, which was enacted in 1993. 
Since this time, the department has had quite a lot of experience 
regulating telemarketers. They've found that the vast majority of 
these telemarketers are from outside the state, li.u'.a is more a 
victim state, rather than one which houses telemarketer operations, 
in contrast to state's such as Georgia, Nevada, Florida and 
California.

MR. SCHWARTZ stated that Alaska has never had their regulations 
challenged by out of state telemarketers, either in the area of 
jurisdiction which is provided for under a long arm jurisdiction 
statute at AS 09.05.015, or on federal pre-emption grounds. He 
felt as though HB 109 would attempt to regulate many of the same 
telemarketers which the state already regulates under AS 45.63.00, 
by imposing a "do not call" provision under the Consumer Protection 
Law. Mr. Schwartz also outlined that there were federal laws which 
deal with "do not call," provisions, one of which is entitled the 
Telephone Consumer Protection Act of 1991. This is enforced by the 
Federal Communications Commission. He noted a more recent act 
entitled, The Telemarketing and Consumer Fraud and Abuse Prevention 
Act, which was enacted in 1994. The provisions of this act are 
enforced by the Federal Trade Commission, which just promulgated 
regulations that went into effect December 31, 1995. Mr. Schwartz
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noted that the "do not call" provisions in each of these laws are 
very similar.

MR. SCHWARTZ referred to questions raised in the previous meeting 
of the House Judiciary Committee, as to whether or not federal law 
would preempt the state of Alaska's regulating their interstate 
calls. He felt as though this was grey area at best. In 
Congress's most recent pronouncement outlined in The Telemarketing 
and Consumer Fraud and .Abuse Prevention .Act, Congress regulates 
through the federal Trade Commission, interstate calls. They do 
have a "do not call" provision in this act. Additionally, part of 
this federal statute says that, "Nothing contained therein, shall 
prohibit an authorized state official from proceeding in state 
court on the basis of an alleged violation of any civil or criminal 
statute of such state." This is Congress's pronouncement 
concerning possible peremption in relation to regulating interstate 
calls. Under this particular statute it would be a fair
interpretation to say that states can also enact (indisc.), which 
would have an effect of regulating interstate as well as, out-of- 
state calls.

Number 430

MR. SCHWARTZ said he was unable to find any cases which indicated 
that there was some type of federal pre-emption of a state's
efforts to prohibit telemarketers from calling those individuals 
who do net wish to receive calls. Florida, among other states, has 
a statute which dees much of what CSHB 109 seeks to do. This
Florida law has been on the becks since 1S91 and was actually
enacted prior to the Federal Telephone Consumer Protection .Act. 
There has never been a challenge to the Florida law on either 
jurisdictional or federal pre-emption grounds. Although, there's 
no iron-clad guarantee that Alaska can insulate themselves from a 
federal pre-emption attack, he thought that it was fair to say that 
this is a grey area in terms of federal pre-emption and an argument 
could certainly be paid that Alaska can, like other states, under 
their telephonic registration acts, regulate interstate calls for 
this purpose. In terms of asserting jurisdiction, as long as the 
telemarketer consummates a sale of goods over the phone, there 
shouldn't be any problem asserting jurisdiction allowed under AS 
09.05.015.

Number 593

REPRESENTATIVE AL VEZEY asked Mr. Schwartz to explain Alaska's 
long-arm intervention statute. How does this work and what success 
has Alaska had in trying to impose these laws on these non-resident 
businesses.

MR. SCHWARTZ answered that the stats has had quite a lot of success 
in imposing their telephonic solicitation registration requirements 
on out-of-state telemarketers. He used an illustration of a San
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Diego, California telemarketer who attempted to continue their 
efforts without registering with the Alaska Department of Law, 
which is required under AS 45.53.00. He went to court against this 
company and obtained a permanent injunction against them in March 
of last year. They have now challenged a portion of this 
injunction in the Alaskan Supreme Court, but in raising the many 
other arguments in relation to this suit, they have not raised a 
challenge to Alaska's jurisdiction over them. AS 09.05.015 which 
relates to personal jurisdiction allows the state to serve an out- 
of-state defendant and then bring them into court to answer and 
defend against law suits the state might bring. This company was 
served in San Diego through the rules of civil procedure. It's a 
recognized principle in civil procedure across the nation that if 
a state can serve an out-of-state defendant and if thiu state's 
statute permits this assertion of jurisdiction over an out-of-state 
defendant to the maximum extent allowed under the due process 
clause of the 14th amendment of the U.S. Constitution, which the 
Alaska statute does, then jurisdiction is appropriate under these 
circumstances.

Number 825

CHAIRMAN PORTER asked where a hearing is required to take place 
when the telemarketer is from out-of-state.

MR. SCHWARTZ pointed out that as long as Alaska can establish 
service on the out-of-state telemarketer, the hearing would take 
place in Alaska, by filing a complaint in state Superior Court. 
This is done routinely.

CHAIRMAN PORTER asked how dees Alaska then enforce this judgment 
after they are able to prevail.

MR. SCHWARTZ said that they obtain an injunction from the court 
under the Consumer Protection Act. This injunction usually 
prohibits a telemarketer from engaging in telephonic solicitations 
to Alaska without first registering with the Department of Law. If 
the telemarketer continues to violate this law, as well as the 
court's injunction, instead of subjecting itself to a civil penalty 
of up to $5,000 per violation, they can subject themselves to a 
civil penalty of up to $25,000 per violation of a court injunction. 
The court would impose a civil penalty in the form of a judgment 
and then the state would be in the position to execute on this 
judgment if the telemarketer did not pay the civil penalty. Alaska 
is able to do this even if a defendant is located out-of-state.

Number 1111

REPRESENTATIVE VEZEY asked if this San Diego Case was the only case 
that he had taken to court.

MR. SCHWARTZ pointed out that the telemarketing law has been on the
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books since 1993. This San Diego case was the first and only case 
which the state has had to bring because on every other occasion 
other telemarketers have relented. Mr. Schwartz has sent over 100 
cease and desist, warning letters to telemarketers, all of whom 
were located out-of-state and he's obtained more than $430,000 in 
refunds for consumers in Alaska in the last 12 months or so from 
these telemarketers. The state has filed many assurances of 
voluntary compliance documents with the court, in which the 
telemarketers agree to do all sorts of things to help consumers as 
a result of their violations of the law. This San Diego case is on 
appeal at the Alaska Supreme Court, but net related to the issues 
of federal pre-emption or personal jurisdiction under Alaska's long 
arm statute.

Number 1035

REPRESENTATIVE TOCHEY asked Mr. Schwartz how the state obtained the 
names of these telemarketing companies.

MR. SCHWARTS noted that after the state Attorney General's lost 
most of their funding for consumer protection complaint 
investigations, they negotiated a complaint referral and 
information sharing agreement with the Setter Business Bureau of 
Alaska in 1991. This agreement is still in effect. The state has 
a long standing working relationship with the 3etter 3usiness 
3ureau which handles most of the individual complaints from 
consumers in Alaska, they then refer patterns of complaints to the 
attorney general's office for enforcement, where the 3etter 
Business Bureau is unable to mediate complaints. The department 
immediately acts to send a cease and desist warning letter whenever 
they receive a referral from the bureau.

Number 1035

REPRESENTATIVE VEZEY wondered how they are able to get an address 
of where these telemarketers are located.

MR. SCHWARTZ said that typically what happens is the people who 
complain to the Better Business Bureau are those who have actually 
made a purchase or have at least received some literature from the 
telemarketer.

Number 1268

REPRESENTATIVE KAY BROWN responded to some concerns from the 
previous committee meeting regarding H3 109. She noted the two 
pieces of correspondence distributed at this same meeting from ATU 
Communications and the Alaska Telephone Association. She offered 
amendment number 1, (F3) which would rectify the areas of concerns
outlined by these two firms. These amendments would apply to the 
version (F) of HB 109. The language changes outlined in amendment 
1 would read as follows:
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Page 1, line 12: Delete "uses" and insert, "originates a telephone 
call using";
Page 2, line 2, after insert, "A residential customer who
requests to be so identified shall pay for the cost of the 
identification;
Page 3, line 57, after".":, insert, "The local exchange 
telecommunications company may impose a reasonable ccst for the 
list";
Page 2, line 13 afte-. ' _)", insert, ""charitable organization" has 
the meaning giver I:. . .3 45.53.900."

REPRESENTATIVE BROWN outlined that the first portion of this 
amendment dealt with rectifying a situation where a company might 
want to insert an advertizement on a recording that a caller could 
hear. This legislation's intent is not to regulate businesses from 
using their own phones for advertisements, hence the change as 
outlined.

REPRESENTATIVE BROWN spoke to the remainder of the changes outlined 
in this amendment number 1, and stated the language used was 
implicit and certainly has addressed conversations of record all 
along. Representative Brown said she did not have a problem 
clarifying these issues further. In regards to defining a 
charitable organization, she stated for the record that under AS 
45.53.900 a charitable organization is a "non-profit organization 
that is (a) operated for the relief of poverty, distress or other 
condition of public concern in the state, or (b) the Internal 
Revenue Service determines to be a tax-exempt organization under 25 
USC 501.C3 Internal Revenue Code." She stated that this bill 
builds in a prior relationship exception both for the commercial 
operations and for the charities. She felt it made sense to pick 
up these other non-profits as well, as accomplished by the 
reference to this definition of a charitable organization in 
statute.

Number 1525

REPRESENTATIVE CON 9UNDE mace a motion to move amendment number 1, 
(F3) as described by the sponsor. Hearing no objection it was so 
adopted.

REPRESENTATIVE BROWN pointed out that amendment number 2 was put 
forward as a consideration of policy matters. Mr. Schwartz pointed 
out that some of these telemarketers might continue to abuse 
persons over a long period of time. Representative 3rown looked 
for a reasonable side-board on this exception. She pointed out 
that what these two proposals outlined in amendment number 2 would 
accomplish, would add to both the charitable organization exception 
and the to the prior commercial relationship exception the 
requirement that this prior relationship needs to be made current 
in the last 24 months. This language would serve as a further 
limitation. This amendment number 2 would read as follows:
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Page 2, line 27, after "who," insert, "within the last 24 months," 
and on Page 3, line 3 delete "previously," and insert, ",within the 
last 24 months."

REPRESENTATIVE GREEN made a motion to adopt version (F) for CSHB 
109 as the working draft of the bill before the committee. Hearing 
no objection it was so moved. Representative Bunde moved again 
amendment number 1. Hearing no objection it was so moved.

Number 1645

REPRESENTATIVE BUNDE made a motion chat amendment number 2 be 
moved. Hearing no objection, it was so adopted.

Number 1656

REPRESENTATIVE 3RCWN stated that amendment number 3 was a letter of 
intent at the request of the Alaska Telephone Association. They 
would like the record to reflect that the legislature doesn't 
intend that any violation of this law would put any liability on 
them. She pointed out that it doesn't make sense to put this 
language m  the statute because it's a non-issue in her opinion. 
She used the following illustration to make her point in the 
context of this intent, say for example, under a criminal statute 
they wouldn't add, "if anybody uses the phone for the commission of 
a crime the phone company's not at fault. Even if someone wanted 
to bring suit against the phone company, the amourt of money they 
would have paid would be so small for this exclusion service.

Number 1721

REPRESENTATIVE FINKZLSTEIN moved that CSHB 109 (F) be passed from 
the Judiciary Committee with individual recommendations and fiscal 
notes as attached with amendments. Hearing no objection, it was so 
moved.

Number 1752

REPRESENTATIVE DAVIS made a motion to move the letter of intent as 
outlined. Hearing no objection, the letter of intent was adopted.

ADJOURNMENT

CHAIRMAN PORTER adjourned the meeting at 1:35 r.>. • •.
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OFFERED IN THE SENATE 

TO: CSHB 109(JUD)

1 Page 1, line 11:

2 ‘e l e . • i o t i c l u i t i o n s ;  or"

3 Insen

4 "(A) commercial telephone solicitations; or

5 (B) any telephone solicitations; or"

6 Page 2, line 2, following "receive":

7 Insen "commercial telephone solicitations and of those residential customers who do

8 not wish to receive any"

9 Page 2, line 3:

10 Delete "so identified"

11 Insen "identified as not wishing to receive commercial telephone solicitations or as

12 not wishing to receive any telephone solicitations"

13 Page 2, line 7, following "receive":

14 Insen "commercial telephone solicitations or of those residential customers who do

15 not wish to receive any"

16 Page 2, following line 17:

17 Insen a new paragraph to read:

IS "(2) "commercial telephone solicitation"

1° (A) means the solicitation by a person by telephone of a

20 customer at the residence of the customer for the purpose of encouraging the

21 customer to purchase property, goods, or services;

I*

A M E N D M E N T
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(B) does not include permitted telephone solicitations;"

9-LS0424\G.4

2 Renumber the following paragraph accordingly.

3 Page 2, following line 19:

4 Insert a new paragraph to read:

5 "(4) "permitted telephone solicitations" means

6 (A) calls made in response to a request or inquiry by the called

7 customer or communications made during a call made by the customer;

8 (B) calls made by a charitable organization, a public agency,

9 or volunteers on behalf of the charitable organization or public agency to

10 members of the organization or agency or to persons who, within the last 24

11 months, have made a donation to the organization or agency or expressed an

12 interest in making a donation;

13 (C) calls limited to polling or soliciting the expression of ideas,

14 opinions, or votes;

15 fD) business-to-business calls; or

16 (B) a person soliciting business from prospective purchasers

17 who have, within the last 24 months, purchased from the person making the

18 solicitation or from the business enterprise for which the person is calling but

19 only if the person or business enterprise has not received a written request

20 from the prospective purchaser asking that telephone solicitations cease; the

21 person or business enterprise is presumed to have received a written request

22 no later than 10 days after the prospective purchaser mailed it, properly

23 addressed and with the appropriate postage;"

24 Renumber the following paragraph accordingly.

25 Page 2, line 24, following "include":

26 Insert "permitted telephone solicitations;"

27 Page 2, line 25, through page 3, line 13:
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Delete ail material.
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