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C S  F O R  S E N A T E  B I L L  NO. 79(CRA)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N I N E T E E N T H  L E G I S L A T U R E  - FIRST SESSION

BY  THE SENATE COMMUNITY AND REG IONAL AFFA IRS COMMITTEE

Offered:
Referred:

Sponsor(s): SENATOR R IEGER

A  BI L L  

F O R  A N  A C T  E N T I T L E D  

" A n  Act relating to errors in surveys of land and amending Alaska Rules of

Civil Procedure 4 and 12."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. M A N I F E S T L Y  D E F E C T I V E  S U R V E Y S ,  (a) An action in rem lo determine

and recognize boundaries of and within a subdivision within a municipality as they presently 

exist and to quiet title within the boundaries of the subdivision to the persons judicially found 

entitled to title under this section may be maintained if the platted description or field location 

of streets, tracts, and lots of or within a subdivision arc manifestly defective due to a defective 

survey so as to create sufficient uncertainty as to affect the quiet enjoyment and property 

rights of the owners and an owner of land within the subdivision objects to the results of a 

resurvey and preliminary plat.

(b) A n  action under (a) of this section may only be maintained

(1) by

(A) the municipality the subdivision is located within; or
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(2) if

(A) the municipality the subdivision is located within has

(i) by resolution supported an action under this section for the

subdivision; and

(ii) established a special assessment district in the manner

provided for capital improvements under A S  29.46.010 - 29.46.140 or under

municipal ordinance; and

(B) a resurvey and preliminary plat has been completed by the

assessment district and one or more property owners of or within the subdivision

object to the results of the resurvey and filing of the preliminary plat.

(c) The complaint in an action under this section must include

(1) a statement of facts showing how this section is applicable;

(2) the current plat of the subdivision;

(3) a description of the entire real property sought to be affected by the action,

including a description of all improvements to the real property and any existing boundary 

evidence along with a description of the location of all general topographic features;

(4) if the action is not brought by the municipality, a specification of the estate, 

title, and interest owned and in the actual possession of the person bringing the action in 

described parts of the entire real property affected by the defective survey;

(5) a specification of the estate, title, and interest in and owners of each 

separate part of the entire real property affected by the defective survey so far as they are 

known to the person bringing the action, and so far as they are capable of being discovered 

by reasonably diligent search by the person bringing the action;

(6) a specification of the street, public, or other areas offered, or that may be 

offered, for vacation in whole or in part for judicial equitable allocation to landowners for the 

mitigation of the losses inflicted upon the landowners by the defective survey;

(7) the preliminary plat undertaken by the assessment district of the entire real 

property affected by the defective survey, embodying the land boundaries contained within the 

legal boundary of the defective survey.

(d) In addition to other notice required by applicable court rule, notice shall be

(B) a person granted permission by the court to bring the action; and
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1 published as provided in Alaska Rule of Civil Procedure 4(e), and a copy of the notice shall

2 be posted in a conspicuous place on each separate parcel of the entire real property de. cribcd

3 in the complaint within 20 days after the first publication of the notice.

4 (e) An  answer to die complaint must

5 (1) be served within 90 days after the first publication of the notice; the court

6 for good cause shown may allow up to an additional 180 days to answer;

7 (2) specifically set out in detail the way in which the answering party's estate,

8 right, title, or interest in or to, or lien on all or any part of the property is different from, or

9 greater than, the interest of the party as it is described in the complaint;

10 j (3) be confined to rights based on events occurring at the time of, or since the

11 time of, the defective survey.

12 (0 A  claim, right, or action that a party may have against a person based upon facts

13 or events that occurred before die action under this section, remains unaffected by the action

14 brought under this section and may be asserted at any time and in any manner permitted by

15 law. However, a judgment in an action under this section is final as to the consequences, widi

16 respect to land boundaries, of the replat of the defective survey.

17 (g) A  party to an action authorized by this section may record a notice of the

18 pendency of the action in the form and at the place and with the effects specified in

19 A S  09.45.940.

20 (h) The vacating of streets, public areas, and other areas in whole or in part by the

21 voluntary action of a municipality, for the purpose of making it possible for the court to

22 mitigate the hardships suffered by individuals because of the defective survey, can be

23 accomplished by the offer of die municipality expressed in the complaint followed by the

24 court's approval of it in the action authorized in this section, without odier formalities. This

25 provision is a special substitute for the provisions contained in A S  29.40.120 - 29.40.160.

26 (i) In an action under this secuon, judgment may not be given by default, but the court

27 shall require proof of the facts alleged in the complaint and other pleadings.

28 (j) The judgment must

29 (1) determine the land boundaries of each parcel of land located within the

30 entire area of real property sought lo be affected by the action, whether owned publicly or

31 privately after judicial equitable allocation of land voluntarily vacated by a municipality under

-3- CS S B  79(CRA)
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(h) of this section;

(2) determine the person or persons having estates, rights, titles, interests, and

claims in and to each parcel, whether legal or equitable, present or future, vested or

contingent, or whether they consist of mortgages or liens of any description;

(3) approve and direct the proper filing of a new plat covering the entire area

of real property sought to be affected by the action, as a substitute for the plats previously

filed, that were based upon the defective survey;

(4) to the extent reasonably practicable, attempt to minimize disruption to lines 

or boundaries of parcels or lots that are not found to be materially incorrect;

(5) give effect to the changes in land boundaries reflected by the resurvey and 

preliminary plat, mitigated so far as can equitably be done by allocating to contiguous lots 

parts of the land released by the municipality under (h) of this section.

(k) A  judgment under this section

(1) is conclusive with respect to land boundaries on each person who, at the 

commencement of the action, had or claimed an estate, right, title, or interest in or to a part 

of the entire area of real property described in the complaint as intended to be affected by this 

action, and upon each person claiming under any such person by title subsequent to the 

commencement of the action;

(2) may not solely, by reason of the judgment or its effect, make a parce' or 

lot ineligible for a use or development for which it was eligible before the judgment.

(1) The court shall assess die cost of the action under this section and the replat to the 

assessment district.

(m) The person bringing the action shall record a certified copy of the judgment at 

the expense of the assessment district with the recorder for the recording district in which the 

land is situated.

(n) This section docs not affect the right of a person harmed by a defective survey to 

recover damages for the defective survey or limit die liability of die person who performed 

the defective survey.

(o) The remedy provided by this section is cumulative and in addition to any other 

remedy provided by law for quieting or establishing title to real property or the boundaries 

of it.

cssn 79(CRA) -4-
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(p) In this section, "defective survey"

(1) means that the original monumentation set by the surveyor of record to 

represent the property corners, or the distance and direction calls, on a plat of public record 

are sufficiently and manifestly erroneous so as to create gross uncertainty and ambiguity as 

to the

(A) position of property lines within a subdivision; or

(B) location of lots, streets, and tracts of a subdivision; and

(2) docs not include Bureau of Land Management rectangular plats. United 

States surveys, and state rectangular plats.

* Sec. 2. A n  action under sec. 1 of this Act that is commenced before December 31, 1998, 

m a y  proceed under the provisions of sec. 1 of this Act notwithstanding the repeal of that 

section under sec. 4 of this Act.

* Sec. 3. Section 1 of this Act has die effect of amending Alaska Rule of Civil Procedure 4 

relating to service of process, and Alaska Rule of Civil Procedure 12. relating to answers in 

civil actions.

* Sec. 4. Section 1 of this Act is repealed December 31, 1998.

-5- CSSB 79(CRA)
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C S  F O R  S E N A T E  B I L L  NO. 79( )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

N I N E T E E N T H  L E G I S L A T U R E  - FIRST S E S SION

B Y

Offered:
Referred:

Sponsors): SENATOR REEGER

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

" A n  Act relating to errors in surveys of land and amending Alaska Rules of 

Civil Procedure 4 and 12."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. M A N I F E S T L Y  D E F E C T I V E  S U R V E Y S ,  (a) A n  action in rem to determine 

and recognize boundaries of and within a subdivision within a municipality as they presently 

exist and to quiet title within the boundaries of the subdivision to the persons judicially found 

entitled to title under this section may be maintained if the platted description or field location 

of streets, tracts, and lots of or within a subdivision are manifestly defective due to a defective 

survey so as ; 0  create sufficient uncertainty as to affect the quiet enjoyment and proper / 

rights of the owt. :rs and an ow**er of land within the subdivision objects to the results of a 

rcsurvey and preliminary plat.

(b) A n  action under (a) of this section may only be maintained

(1) by

(A) the municipality the subdivision is located within; or

-1- CSSB 79( )
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(B) a person gramcd permission by the court to bjing the action; and

(2 ) if

(A) the municipality the subdivision is located within has

(i) by resolution supported an action under this section for the

subdivision; and

(ii) established a special assessment district in the manner

provided for capital improvements under A S  29.46.010 - 29.46.140 or under

municipal ordinance; and

(B) a resurvey and preliminary plat has been completed by the 

assessment district and one or more property owners of or within the subdivision 

object to the results of the resuiwey and filing of the preliminary plat.

(c) The complaint in an action under this section must include

(1) a statement of facts showing how this section is applicable;

(2) the current plat of the subdivision;

(3) a description of the entire real property sought to be affected by the action, 

including a description of all improvements to the real property and any existing boundary 

evidence along with a description of the location of all general topographic features;

(4) if the action is not brought by the municipality, a specification of the estate, 

title, and interest owned and in the actual possession of the person bringing the action in 

described parts of the entire real property affected oy the defective survey;

(5) a specification of the estate, title, and interest in and owners of each 

separate part of the entire real property affected by the defective survey so far as they are 

known to the person bringing Lhe action, and so far as they arc capable of being discovered 

by reasonably diligent search by the person bringing the action;

(6) a specification of the street, public, or other areas offered, or that may be 

offered, for vacation in whole or in part for judicial equitable allocation to landowners for the 

mitigation of the losses inflicted upon the landowners by the defective survey;

(7) the preliminary plat undertaken by the assessment district of the entire real 

property affected by the defective survey, embodying the land boundaries contained within the 

legal boundary of the defective survey.

(d) In addition to other notice required by applicable court rule, notice shall be

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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published as provided in Alaska Rule of Civil Procedure 4(e), and a copy of the notice shall 

be posted in a conspicuous place on each separate parcel of the entire real property described 

in the complaint within 20 days after the first publication of the notice.

(e) A n  answer to the complaint must

(1) be served within 90 days after the first publication of the notice; the court 

for good cause shown may allow up to an additional 180 days to answer;

(2) specifically set out in detail the way in which the answering party's estate, 

right, title, or interest in or to, or lien on all or any part of the property is (KffVrent from, or 

greater than, the interest of the party as it is described in the complaint;

(3) be confined to rights based on events occurring at the time of, or since the 

time of, the defective survey.

(0 A  claim, right, or action that a party may have against a person based upon facts 

or events that occurred before the action under this section, remains unaffected by the action 

brought under this section and may be asserted at any time and in any manner permitted by 

law. However, a judgment in an action under tliis section is final as to the consequences, with 

respect to land boundaries, of the rcplat of the defective survey.

(g) A  party to ai action authorized by this section may record a roiice of the 

pendency of the action in the form and at the place and with the effects specified in 

A S  09.45.940.

(h) The vacating of streets, public areas, and other areas in whole or in part by the 

voluntary action of a municipality, for the purpose of making it possible for the court to 

mitigate the hardships suffered by individuals because of the defective survey, can be 

accomplished by the offer of the municipality expressed in the complaint followed by the 

court's approval of it in the action authorized in diis section, without other formalities. This 

provision is a special substitute for the provisions contained in A S  29.40.120 - 29.40.160.

(i) In an action under this section, judgment may not be given by default, but the court 

shall require proof of the facts alleged in the complaint and other pleadings.

(j) The judgment must

(1) determine the land boundaries of each parcel of land located within the 

entire area of real property sought to be affected by the action, whether owned publicly or 

privately after judicial equitable allocation of land voluntarily vacated by a municipality under

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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(h) of this section;

(2) determine the person or persons having estates, rights, titles, interests, and

claims in and to each parcel, whether legal or equitable, present or future, vested or

contingent, or whether they consist of mortgages or liens of any description;

(3) approve and direct the proper filing of a new plat covering the entire area

of real property sought to be affected by the action, as a substitute for the plats previously

filed, that were based upon the defective survey;

(4) to the extent. :asonably practicable, attempt to minimize disruption to lines 

or boundaries of parcels or lots that are not found to be materially incorrect;

(5) give effect to the changes in land boundaries reflected by the resurvey and 

preliminary' plat, mitigated so far as can equitably be done by allocating to contiguous lots 

parts of the land released by the municipality under (h) of this section,

(k) A  judgment under this section

(1) is conclusive with respect to land boundaries on each person who, at the 

commencement of the action, had or claimed an estate, right, title, or interest in or to a part 

of the entire area of real property described in the complaint as intended to be affected by this 

action, and upon each person claiming under any such person by title subsequent to the 

commencement of the action;

(2) may not solely, by reason of the judgment or its effect, make a parcel or 

lot ineligible for a use or development for which it was eligible before the judgment.

(1) The court shall assess the cost of the action under this section and the re pi at to the-- 

assessment district.

(m) The person bringing the action shall record a certified copy of the judgment at 

the expense of the assessment district with the recorder for the recording district in which the 

land is situated.

(n) 'This section does not affect the right of a person harmed by a defective survey to 

recover damages for the defective survey or limit the liability of the person who performed 

the defective survey.

(o) The remedy provided by this section is cumulative and in addition to any other 

remedy provided by law for quieting or establishing title to real property or the boundaries 

of it.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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(p) In this section, "defective survey"

(1) means that the original monumentation set by the surveyor of record to 

represent the property comers, or the distance and direction calls, on a plat of public record 

are sufficiently and manifestly erroneous so as to create gross uncertainty and ambiguity as 

to the

(A) position of property lines within a subdivision; or

(B) location of lots, streets, and tracts of a subdivision; and

(2) does not include Bureau of Land Management rectangular plats, United 

States surveys, and state rectangular plats.

* Sec. 2. A n  action under sec. 1 of this Act that is commenced before December 31, 1998, 

may proceed under the provisions of sec. 1 of this Act notwithstanding die repeal of that 

section under sec. 4 of this Act.

* Sec. 3. Section 1 of this Act has the effect of amending Alaska Rule of Civil Procedure 4 

relating to service of process, and Alaska Rule of Civil Procedure 12, relating to answers in 

civil actions.

* Sec. 4. Section 1 of this Act is repealed December 31, 1998.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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CS F O R  S E N A T E  BILL NO. 79f )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

N I N E T E E N T H  L E G I S L A T U R E  - FIRST SESSION

3Y

OfFered:
Reierred:

aponsons): SENATOR RIEGER

A  BILL 

F O R  .AN A C T  E N T I T L E D  

"An Ac: relating to errors in surveys of land and amending .Alaska Rales or

Civil Procedure 4 and 12."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

Section 1. M A N T F E 5  T L Y  DEFECTIVE S U R V E Y S ,  (a) An action in rem to determine

and recognize boundaries of and within a subdivision within a municipality as they presently 

exist and to quiet title within the boundaries of the subdivision to the persons judicially found 

enutied to title under this section may be maintained if the planed descnotion or field location 

of streets, tracts, and lots of or within a subdivision are manifestly defective cue to a defective 

survey so as to create sufficient uncenainty as to affect the quiet enjoyment and property 

rights of the owners and an owner of land within the subdivision objects to the resuits of a 

resurrey ana replat.

(b) An action under (a) of this section may only be maintained 

(1) by

i A/ ihe mumcioalitv the subdivision is located within: or
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3't - person granted permission oy me court :o ortng :ne action: ana

■I! if

i A) (he municipality the suoaivision .s :ocated within nas

• i) by resolution supported in action unuer this section tor the 

suouivision: ana

mi estaoiished a speciai assessment district in ‘he manner 

provided tor c a D ita l improvements under AS I9.-6.QI0 • 29.-6. i-0 or under 

munic.pai orainance; and

3 1 a resur/ey ana replat nas been completed by tne assessment aistnc: 

ana one or more property owners or or witnin the sucaivision oojec: to tne results or 

the resur^ey aria reolut.

ic: The complaint in an action under this section must mciuae

(1) a statement or facts showing how this section is applicable: 

ill the current plat of the subaivision:

(2) a description of the entire real oropercy sought to be affected by the acdon. 

including a description of all improvements to the real property and any ex is t in g  boundary 

evidence along with a description of the location of all generai copogrnDhic features:

i-l if the action is not brought by the municipality, a specification of die estate, 

title, and interest owned and in the actual possession of the person bringing the action in 

describea pans of the entire real property affected by the defective survey:

(5i a specification of the estate, title, ana interest in and owners of each 

separate pan of the entire real property affected by the defective survey so far as they are 

known to the person bringing the ac.ion. and so far as they are capable of beins discovered 

by reasonably diligent search by the person bringing the action:

(6i a specification of the street, pubiic. or other areas offered, or chat may be 

offered, for vacation in whole or in pan for judicial equitable allocation to landowners for the 

mitigation of the losses inflicted upon the landowners by the defective survey:

(7) me proposed repiatting undertaken by the assessment district of the enure 

real property affected by m tj defective survey, embodying :hc lana boundaries contained within 

30 the legal boundary of the detective survey.

51 id) In addition to oiiier nonce required by applicable court rule, notice shall be

i

27

2S
■>n
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1 published provtcea in -.iuskc Ruie or Cvii Procsaure —‘O. ana a copy or :ne nonce snail

be posted in l aonsoicuous piece on eucn separate parce: or' the entire real property described

in the complaint '.vitnin 20 lavs after tne first indication or the nonce.
f (ej An answer to tne compiainc must
5 1 1) be served within JQ days ar:er tne first puolicnuon of the notice: the court
rf) tor gooa :ause shown may cilow jo to in adcicionai !80 days to answer:

<21 specifically set out :n detaii tne wav m which the answering oarty's estate.
i ngnc. tnie. or interest :n or to. or lien on ill or :nv pan of the properry ;s different from, or
9 greater than, tne interest or tne party is it is cescnbea in the compiaint:

10 i3) be confined to ngr.es based on events occurring it the time of. or since the

II time of. the defective survey

12 (f) A claim, right, or iction mat a parry may have against a person based UDon facts
L3 or events that occurred before the action under Pus section, remains unaffected by the action
14 orougnt under this section md may be asserted at any time and in any manner permitted by

15 law However, a judgment in an action under tins section is final as to the consequences, with

16 respect to land oounaanes. or tne ret';-, of the defective survey.

17 (gj A party to an action auhionzed ov this section may record a notice of the

18 ■pendency or the action in the form and ac the place and with the effects specified in

19 AS 09.45.940.

20 ih) Tne vacating of streets, public areas, and other areas in whole or in pan by the
21 voluntary action of a municipality, for the purpose of making it possible for the court to
22 ! mitigate the hardships suffered bv individuals because of the defective survey, can be

23 accomplished by the offer of the municipality expressed in the compiainc followed by the
24 court's approval of it in the action autnonzed in this section, without other formalities. This
"is—w provision is a special .’.ubstitute for the provisions contained in AS 29.40.120 - 29.40.160.
26 if) In an action under this section, judgment may not be given by default, but the court

shall require proof of the facts alleged in the complaint and other pleadings.

28 ij) Tne judgment must
•>om J (1) determine the !ana ooundartec of each parcci of land located within the
30 enure area of real property sought to be affected ov the action, whether owned publicly or

51 envatoiv after ludicui euuitable allocation of land voluntoniv vacated bv a mumaoaJicv under• • • • #



i II determine the person or persons havtng estates, rights, titles, interests, ana 

claims :n and to eacn parcel, whetner legal or equitable, presenc or future, vested or 

contingent, or whether rney consist or mortgages or liens of any description:

(5) approve and direct :he proper filing of a new piac covering :he entire area 

of real property sougnt to be affected by the action, as a substitute for the piats previously 

fiiec. chat -vere oasea upon :ne defective sur/ey:

■ -) to :he extent recsonabiv practicabie. attempt :o minimize aisruonon to lines 

or bounGanes of parcels or lots :hat are not round to be materially incorrect:

(5) give effect to tne cnanges in land boundaries reflected by the resur/ey and 

'epiat. mitigated so far as can equitably oe done by allocating to contiguous lots parts of the 

hand released by :he municipality under; h) of this section.

lie; A judgment under this section

(1) is conclusive with respect to land boundaries on each person who. at the 

commencement of the action, had or claimed an estate, right, tide, or interest in or to a pan 

of the entire area of real property described In the complaint as intended to be affected by this 

action, and upon each person claiming under any such person by tide subseouent to the 

commencement of the action:

[2) may not soieiv. by reason of the judgment or its effect, make a parcel or 

lot ineligible for a use or development for which it was eligible before the judzment.

(H The court shall assess the cost of the lccion under this section and the repiat to the 

assessment district.

Cm) Tne person bringing the action shall record a certified copy of the judgment at 

the expense of the assessment district with the recorder for the recording district in which the 

land is situated.

(n) This section does not affect the right of a person harmed by a defective sur/ey to 

recover damages for the defective survey or limit the liability of the person who performed 

the defective survey.

Coi The remeav provided by this section is cumulative ana in addition to any other 

'cmedv provided bv law for quieting or estaoiishing title to real properry or the boundaries



n means :hut :ne original monumemacion set by :he surveyor of record to 

represent the property comers on a plat of public record are sufficiently and manifestly 

erroneous so as to create gross uncertainty and ambiguity as to the

(A) position or property lines within a subdivision: or 

■'Si location of lots, streets, and tracts of a subdivision: and
»

I) does not induce Bureau or Land Management rectangular piats. united 

States surveys, and state rectangular plats.

* Sec. 1. An action uncer sec. I of 'his Act marts commenced before December 31. '.998. 

may oroceed under tne orovisions of sec. I of this Act notwithstanding the receai of that 

section under sec. - of this Act.

* Sec 3. Section I of mis Ac: nas the effect of amending AJaska Ruie of Civil Procedure 4 

relating to service or process, ana Alaska Rule of Civil Procedure 12. reiacing to answers in 
civii actions.

" Sec. 4. Section I of this Ac: :s repealed December 31. 1998.
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- SB 79 -

"An Act relating to errors in surveys of land."

W h e n  outside survey lines of a subdivision are "manifestly defective", 

lhe inside lines of s o m e  or all of the individual lols will be incorrect as well 

W h e n  this occurs, no one in the subdivision is afforded clear title, creating 

difficulties in title transfer, mortgage insurance and financing. While it is true 

that a properly o w n e r  can bring quiet title action against lots surrounding his 

or her ow n ,  it is rot practical to solve multi-owner, multi-lot problems under 

a single quiet title action w h e n  the outside markers are so far off the mark.

SB 79 w o u l d  allow a party to enjoin all property owners of record, (after 

proper petition to the court, resolution by a local government, and creation 

of a special assessment district,) to request a resurvey and replat of manifestly 

defective subdivision lines and subsequent changes in individual lots 

through Superior Court action.

T h e  Municipality of Anchorage has requested this legislation to help 

correct t w o  "manifestly defective" subdivision surveys containing 347 lots in 

the Anchorage area. Slaked lot corners are not in ,'ie s a m e  position as s h o w n  

on  the plats, and in m a n y  cases, lot lines are 20 to 30 feet off from their noted 

position o n  the plats. T h e  Municipality has exhausted all other aspects of law 

to correct this problem and finds that this legislation is the only practical 

solution to offer relief to assist properly owners in correcting this defect.

While the immediate reason for this legislation occurs in Anchorage, the 

changes w o u l d  be available statewide for manifestly defective surveys.



SB 79 can only be utilized to resolve manifestly defective survey 
problems if specific circumstances with a boundary dispute cannot be resolved 
with existing common law boundary resolution principles. SB 79 is crafted to 
allow for a vote of all the affected landowners to determine if a rcsurvey of 
the entire subdivision(s) should occur. A majority must concur to form a 
special assessment district; the Municipality must also pass a resolution 
supporting this action and formation of an assessment district. A complaint 
must be filed with the court with a statement of facts surrounding the survey 
area in question, i.e. persons with interest in the affected property, the type of 
interest they have, facts about the problem and the proposed replat, including 
an as-built survey showing current improvements and landmarks, with 
existing boundary evidence. Also included could be a listing of all property or 
properties that may be offered to compensate landowners for mitigation of 
losses. A certified statement by a competent authority citing that a majority of 
the affected landowners voted for the replat and voted to set up an 
assessment district to fund the replat must also be submitted to the court.

The court may accept, modify, or direct the surveyor(s) to modify the 
proposed replat. The court assesses the special assessment district for the costs 
of the replat. Once the court has acted, the replat is recorded as the official 
record.

A subcommittee of the Alaska Society of Frofessii nal Land Surveyors 
(ASPLS) concluded that when a subdivision survey is "manifestly defective", 
it cannot be resolved on a piecemeal basis and unless all the land owners 
participate, it will never be resolved. A subcommittee of the ASPLS worked 
with the sponsor's office, the Municipality of Anchorage, the Department of 
Natural Resources and various affected entities lo craft the language in SB 79.
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State Capitol
Juneau, Alaska 99801-1182

Ra: Review of CSSB 359 (Re3)

Daar Representative Bunde:

Your office has requested a legal review of CSSB 355 
(Ros), relating to errors in curvcyn of land. The legielation 
would amend AS 09.45.800 - 09.45.880, the Farthnlida Relief Act, by 
allowing privato or public landowners to bring a quiet title action 
to resolve alleged defocte in surveyod property boundaries. An 
expedited review of the bill reveals no cloar legal or 
constitutional difficulties, but tho bill doos pose one legal 
concern which may bear further conaidorntlon.

Concerns have apparently boon raised that tho bill might 
effect a "taking" of vested property rights. Tho United States and 
Alaska Constitutions prohibit tho deprivation of property without 
due process of law. United Staten const, amend. V; Alaaka Conot. 
art. I, m q c . 7. Under Alaska law, due process la satisfied if tho 
statutory procedures provide an opportunity to bo hoard in court at 
a meaningful time and in a meaningful manner. Kevon v. Humana 
HOIp4 Almfrtt, Inc.., 750 P.2d 343, 353 (Alaska 1988). Under tho 
propoaed amnndmont, a disputed boundary could be adjuated only 
after a judicial determination that tho nurvey upon which the 
boundary lc based is defective. Such a procedure would afford all 
affected landowners a full opportunity to bo heard before any 
boundary adjustment. In addition, tho quiet title action 
contemplated by tho bill ie designed to addrccB tho threshold 
question of ownership, rather than a deprivation of property whoru 
underlying ovnorchlp in unquestioned. Thorofore, it doon not 
appear that a taking claim could arise from the operation of the 
bill.

Section 13 of the bill raiaeo a coparatc legal issue of 
conn concern. That section d« finer. tho term "defective survey" as 
a ourvcy that "cannot bo roconolled with the plat of the property, 
does not conform with tho physical location of tho property 
boundaries, and is manifestly dafoctivu for a subdivision." The 
imprecision of the phraoe "manifestly dofectiva" appears to carry
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OFFICE OF THE A TIORNEY GENEFIAL

April 29, 1994

Honorable Con liundo 
State Representative
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Honorable Con Bundn 
State Representative

April 29, 1994 
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tho potential to authorize quiet title claims under an extremely 
broad rango of circumstances. Please adviao thic office if you 
need additional assistance on this matter.

Very truly youra,

BRUCE M. BOTELHO 
ATTORNEY GENER

B'/t John T. Baker
Assistant Attorney General

JTB/mv

co: Raga Klim, Office of tho Governor
Deborah Behr, Department of Law
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S e n a t o r  S t e v e n  R i e g c r  
S t a t e  C a p i t o l  
Room 516
J u n e a u ,  A l a s k a  95301 

RE: S e n a t e  B i l l  No.  79

D e a r  S e n a t o r  R i e q e r :

The  M u n i c i p a l i t y  c f  A n c h o r a g e  s t r o n g l y  e n d o r s e s  p a s s a g e  o f  t h i s  
l e g i s l a t i o n .  As y u u  a r e  a w a r e ,  t h i s  l e g i s l a t i o n  was  i n t r o d u c e d  
l a s t  y e a r  t o  t r y  .r.d a l l e v i a t e  a  r e c u r r i n g  p r o b l e m  w h i c h  f a c e s  
A l a s k a n s  a c r o s s  t h e  s t a t e  t o d a y .  T h e  n e e d  f o r  t h e  b i l l  a r o s e  f r o m  
t h e  p r o b l e m s  w h i c h  g r o s s l y  d e f e c t i v e  s u b d i v i s i o n  s u r v e y s  h a v e  h a d  
o n  a t  l e a s t  t h r e e  s u b d i v i s i o n s  i n  t h e  G r e a t e r  A n c h o r a g e  A. rea,  a s  
w e l l  a s  o t h e r  p r o b l e m s  i n  o t h e r  a r e a s  i n  t h e  s t a t e ,  i n c l u d i n g  
K e t c h i k a n ,  C o r d o v a  a n d  Nome.

P a r t i c u l a r l y  w i t h  t h e  a r e a s  i n  t h e  A n c h o r a g e  a r e a ,  t h e s e  p r o b l e m s  
a r e  n o t  a m i c a b l e  t o  t h e  u s u a l  s o l u t i o n s  o f  h a v i n g  t h e  c o u r t s  d e c i d e  
on  a c a s e - b y - c a s o  b a s i s ,  e a c h  p r o p e r t y  o w n e r s *  s p e c i f i c  i n t e r e s t s .  
I n  e a c h  o f  t h e  A n c h o r a g e  a r e a  p r o b l e m  s u b d i v i s i o n s , t h e  d e f e c t i v e  
s u r v e y s  a r e  s o  b a d  t h a t  e a c h  o f  t h e  150 l o t s  i r ,  t h e  s u b d i v i s i o n s  i s  
i m p a c t e d  somehow b y  t h e  s u r v e y  e r r o r s .  T h e  i m p a c t  o n  t h e  e f f e c t e d  
p r o p e r t y  o w n e r s  h a s  now become  s e v e r e .  T i t l e  i n s u r a n c e  c o m p a n i e s  
a r e  r e f u s i n g  t o  i s s u e  p o l i c i e s  c o v e r i n g  t h e  p r o p e r t i e s .  B a n k s  a n d  
o t h e r  l e n d e r s  a r e  l i k e w i s e  r e f u s i n g  t o  f n . n n c e  s a l e s  d u e  t o  t h e  
u n c e r t a i n  n a t u r e  o f  t h e  p r o p e r t y  b o u n d a r i e s .

U n d e r  p r e s e n t  l a w  t h e  o n l y  way t o  c o r r e c t  t h e  p r o b L e m  i s  t o  h a v e  
t h e  o r I c r i r . a l  s u r v e y o r  f i i e  a  c o r r e c t e d  p l a t  w i t h i n  two  y e a r s  a f t e r  
t h e  p l a t  i s  f i l e d .  T h i s  c f  c o u r s e  r a i s e s  two  p r o b l e m s .  T h e  f i r s t  
i s  t h a t  o n l y  t h e  o r i g i n a l  s u r v e y o r  c a n  c o r r e c t  t h e  p r o b l e m ,  s o  i f  
t h a t  s u r v e y o r  i s  n c l o n g e r  a v a i l a b l e  ( t h e  c a s e  i n  m o s t  o f  t h e  l o c a l  
a n d  s t a t e w i d e  p r o b l e m s  d i s c o v e r e d  t o  d a t e ) , t h e r e  i s  no  way t o  
c o r r e c t  t h e  p r o b l e m s  u n d e r  c u r r e n t  l a w .

T h e  s e c o n d  p r o b l e m  i s  t h a t  t h e  s t a t u t o r y  t i m e  f r a m e  a l s o  p r e v e n t s  
t h e  p r o p e r t y  o w n e r s  f r om a c c o m p l i s h i n g  a  c o r r e c t i o n  a s  w e l l  s i n c e  
many o f  t h e s e  p r o p e r t i e s  a r e  s o l d  s o m e t i m e  a f t e r  t h e  two  y e a r  
p e r i o d  a f t e r  t h e  p l a t  i s  i n i t i a l l y  f i l e d .  T h i s  l e a v e s  t h e  p r o p e r t y  
o w n e r  w i t h  t h e  o n l y  r e c o u r s e  t o  s u e  h i s  n e i g h b o r s  f o r  a  q u i e t  t i t l e

M u n i c i p a l i t y

o f
A n c h o r a g e
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o w n e r  w i t h  t h e  o n l y  r e c o u r s e  t o  s u e  h i s  n e i g h b o r s  f o r  a  q u i e t  t i t l e  
a c t i o n  i f  t h e  n e i g h b o r s  c a n n o t  a g r e e  a n d  f i l e  t h e  a p p r o p r i a t e  d e e d s  
o n  t h e i r  r e s p e c t i v e  common b o u n d a r i e s .

T h i s  p r o p o s e d  l e g i s l a t i o n  a l l o w s  some m a n i f e s t l y  d e f e c t i v e l y  s u r v e y  
e r r o r s  t o  b e  c o r r e c t e d  by  t h e  s u p e r i o r  c o u r t s  u n d e r  p o w e r s  a l r e a d y  
g r a n t e d  i n  a  q u i e t  t i t l e  a c t i o n ,  e x c e p t  t h a t  r a t h e r  t h a n  150 q u i e t  
t i t l e  a c t i o n s ,  o n l y  o n e  i s  n e c e s s a r y .  I t  a l s o  a l l o w s  t h e  m u n i c i p a l  
g o v e r n m e n t  t o  u n d e r t a k e  t h e  a c t i o n  w h i c h  i n d i v i d u a l  o w n e r s  m i g h t  
n o t  b e  a b l e  t o  a f f o r d  t o  b r i n g .  C l e a r l y  i n  o u r  s p e c i f i c  c a s e s ,  f ew 
o f  t h e  r e s i d e n t s  i n  t h e s e  a r e a s  c o u l d  a f f o r d  u n d e r t a k i n g  t o  do  t h e  
t i t l e  r e s e a r c h ,  s i n c e  a l l  a f f e c t e d  p a r t i e s  . .vast b e  named ,  o r  
o r g a n i z e  a r . d  ma nag e  s u c h  l i t i g a t i o n .

T h e  p r o p o s e d  l e g i s l a t i o n  i s  c o d i f i e d  w i t h  t h e  s l i d e  s t a t u t e  s i n c e  
t h e r e  was  a n  a l r e a d y  a p p r o v e d  m e t h o d  f o r  q u i e t i n g  t i t l e  t c  p r o p e r t y  
i n  g r o u p s  o f  p a r c e l s  r a t h e r  t h a n  b y  i n d i v i d u a l  p a r c e l  l i t i g a t i o n .  
I t  p r o v i d e d  t h e  m o s t  c o n v e n i e n t  m e t h o d  o f  l e g i s l a t i v e  c o o r d i n a t i o n .

T h e  M u n i c i p a l i t y  o f  A n c h o r a g e  a c t i v e l y  s u p p o r t s  t h i s  l e g i s l a t i o n .  
T h e  M u n i c i p a l  A t t o r n e y ’ s  o f f i c e  p r o v i d e d  a s s i s t a n c e  i n  d r a f t i n g  
t h i s  l e g i s l a t i o n .  I t  r e m a i n s  a  p r i o r i t y  f o r  r e s i d e n t s  i n  o u r  a r e a .  
T h i s  p r o b l e m  i s  n o t  h o w e v e r ,  s o l e l y  o n e  f o r  A n c h o r a g e .  A n e c d o t a l  
e v i d e n c e  o f  t h i s  p r o b l e m  r a n g e s  f r o m  C o r d c v a  t o  Nome. The 
l e g i s l a t i o n  p r o v i d e s  g u i d a n c e  t o  t h e  c o u r t  a s  t o  t h e  s t a n d a r d s  t o  
b e  a p p l i e d  t o  t h e  new s u b d i v i s i o n  t o ,  a s  much a s  p r a c t i c a l ,  t a k e  
i n t o  a c c o u n t  t h e  f e a t u r e s ,  s t r u c t u r e s  a n d  o t h e r  i m p r o v e m e n t s  
a l r e a d y  made  t o  t h e  l o t s  a n d  t o  g i v e  t h a t  p r i m a r y  w e i g h t  i n  s e t t i n g  
o u t  t h e  new p l a t  o r  s u b d i v i s i o n .  Many i n n o c e n t  p e o p l e  h a v e  
i n v e s t e d  s u b s t a n t i a l  a m o u n t s  i n t o  t h e i r  p r o p e r t i e s  a n d  now a r e  
p r e v e n t e d  f r o m  b u y i n g  o r  s e l l i n g  p r o p e r t i e s  i n  t h e s e  a r e a s  d u e  t o  
s u r v e y  e r r o r s  t h a t  n e e d  a  c o o r d i n a t e d  a p p r o a c h  t c  s o i v e .

We h o p e  t h a t  t h e  l e g i s l a t i o n  p a s s e s  d u r i n g  t h i s  s e s s i o n .  The  
M u n i c i p a l i t y  h a s  a l r e a d y  a men de d  o u r  Code  t o  p r o v i d e  f o r  a 
f i n a n c i n g  m e c h a n i s m  t c  b e  v o t e d  u p o n  b y  t h e  e f f e c t e d  a r e a  r e s i d e n t s  
a s  a  p r e l i m i n a r y  s t e p  i n  t h e  s u b d i v i s i o n  r e p i a t t i n g  i n  h o p e s  c f  
t h i s  l e g i s l a t i o n ’ s  p a s s a g e .

I f  T c a n  b e  o f  a n y  a s s i s t a n c e ,  p l e a s  f e e l  f r e e  t o  c o n t a c t  me.

V e r y  t r u l y  y o u r s ,

Ceorg<4 M. News ham 
A s s i s t a n t  M u n i c i p a l  A t t o r n e y

7 I t r / j o
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S T E W A R T  T I T E E
C O M P A N Y  O P  A L A S K A

November  l o ,  1992

Mr. P a u l  R i c h a r d s o n  
P e r f o r m a n c e  P.eal  E s t a t e

Re:  R a b b i t  C r e e k  H e i g h t s / R a b b i t  C r eek  View

Dear  P a u l :

As d i s c u s s e d  w i t h  you T h u r s d a y ,  I am w r i t i n g  t o  c l a r i f y  o u r  
Company1s p o s i t i o n  a s  t o  t h e  s u r v e y / b o u n d a r y  d i s c r e p a n c i e s  
o f  t h e  a b o v e  r e f e r e n c e d  s u b d i v i s i o n s .

I t  i s  commonly known t h a t  when t h e s e  two s u b d i v i s i o n s  we re  
o r i g i n a l l y  s u r v e y e d  a n d  p l a t t e d  t h e  common b o u n d a r y  b e t w e e n  
t h e  two c o n t a i n e d  e r r o r s  i n  t h e  b e a r i n g s  a nd  d i s t a n c e s  and  
t h e r e f o r e  c r e a t i n g  e n c r o a c h m e n t s ,  l o c a t i o n ,  b o u n d a r y  a nd  
a r e a  d i s c r e p a n c i e s  t h a t  s p r e a d  t h r o u g h o u t  a n d  a f f e c t  a l l  l o t s  
i n  t h e s e  s u b d i v i s i o n s .  Many s u r v e y o r s  w i l l  n o t  e v e n  p e r f o r m  
a s - b u i l t  s u r v e y s  b e c a u s e  o f  t h i s  p r o b l e m .  Many l e n d e r s  w i l l  
n o t  l e n d  e i t h e r .

An A l a s k a  O w n e r ' s  P o l i c y  o f  T i t l e  I n s u r a n c e  ( i n s u r i n g  t h e  
b u y e r )  c o n t a i n s  a g e n e r a l  e x c e p t i o n  a s  f o l l o w s :

" E n c r o a c h m e n t s  o r  q u e s t i o n s  o f  l o c a t i o n ,  b o u n d a r y  a nd  a r e a ,  
wh i ch  a n  a c c u r a t e  s u r v e y  may d i s c l o s e . . . . "

T h i s  e x c e p t i o n  me an s  t h a t  t h e  p o l i c y  d o e s  n o t  a f f o r d  c o v e r a g e  
r e l a t i n g  t o  t h e s e  p r o b l e m s  i n  t h e s e  s u b d i v i s i o n s .

As f a r  a s  p o s s i b l e  s o l u t i o n s  o f  t h i s  p r o b l e m ,  i t  w o u l d  r e q u i r e  
a c o m p r e h e n s i v e  r e p l a t  o f  b o t h  s u b d i v i s i o n s .  T h i s  w o u l d  h a ve  
t o  be  a c c o m p l i s h e d  by a g r e e m e n t  b e t w e e n  a l l  p r o p e r t y  
o w n e r s  o r  by a  c o u r t  a c t i o n  t h a t  wou l d  b i n d  a l l  p r o p e r t y  
o w n e r s  t o  c a u s e  a  r e p l a t .

\

'T i h f i  u J n o v r r 2. 4 0 0 11 1 j  n g O f f i c e I t r o ** C o * i t to C o 4 t t

3330 Arctic Blvd. • Anchorage, Alaska 99503 • (907)561-5122 « FAX: (907) 261-2201



P a g e  2
Mr.  P a u l  R i c h a r d s o n

U n d e r  c o d a v ' s  m u n i c i p a l  r e g u l a t i o n s  f o r  p l a c c i n g  
i n v o l v e d  c o u l d  be a s t r o n o m i c a l ,  h o w e v e r ,  t h i s  i s  
a p p r o p r i a t e  s o l u t i o n  t o  t h i s  d i l e m m a .

P e s t  o f  l u c k  i n  y o u r  e n d e a v o r s  and o l e a s e  c a l l  i 
o f  f u r t h e r  a s s i s t a n c e .

Y o u r s  t r u l y ,

T TITLE COMPANY CF ALASKA, INC.

d l / l
i r d  Hancock  

A d v i s o r y  T i t l e  O f f i c e r

HH:bt

, t h e  c o s t s  
t h e  o n l y

f  I may be
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M U N I C I P A L I T Y  O F  A N C H O R A G E
M e m o  r u n d u m

D a t a :  J a n u a r y  2 4 ,  1992

T o : Torn Knox

Fr om:  L a r r y  I s o n

S u b j : R a b b i t  C r e e k  H e i g h t s  S u b d i v i s i o n  P r o b l e m s

To b e g i n  w i t h ,  t h e  l e g a l  d e s c r i p t i o n  shown on s h e e t  1 a c e s  n o t  c l o s e  by 
1 4 . 4 5  f e e t .  The f i r s t  two c a l l s  o f  t h e  d e s c r i p t i o n  a r e  a l o n g  t h e  
b o u n d a r y  o f  t h e  R a b b i  t  C r e e k  View p l a t  and  t h e  d i s t a n c e s  d i f f e r  0 . 4 7 '  and
0 . 0 8 '  b e t w e e n  t h e  l e g a l  d e s c r i p t i o n  a n d  t h e  R a b b i t  C r e e k  View p l a t .  The 
two p l a t s  a l s o  d i f f e r  a t  t h e  m o s t  s o u t h e a s t e r l y  l e g  a l o n g  R a b b i t  C r e e k  by 
l 3 2 7 '  35"  and  1 1 . 1 3  f e e t !  S i n c e  t h e  R a b b i t  C r e e k  View p l a t  d o e s  n o t
c l o s e  b y  2 0 5 . 0 7  f e e t  t o  2 5 . 4 1  f e e t ,  I a s s u m e  t h e  p l a t  o f  R a b b i t  C r e e k  
H e i g h t s  i s  c l o s e r  t o  b e i n g  c o r r e c t .

The  e x t e r i o r  b o u n d a r y  o f  t h e  R a b b i t  C r e e k  H e i g h t s  p l a t  h a s  t h e  same 
b e a r i n g s  a n d  d i s t a n c e s  a s  t h e  l e g a l  d e s c r i p t i o n .  See  a t t a c h e d  d r a w i n g  o f  
e x t e r i o r  b o u n d a r y .

T h i s  p l a t  i s  n o t  a t o t a l  m e s s ,  B l o c k  2 w o r k s  o u t  p r e t t y  w e l l  on p a p e r .  I 
c o m p u t e d  a a i s c l c s u r e  o f  j o f r O . 4 6 '  f o r  t h e  e x t e r i o r  b l o c k  b o u n d a r y  and  t h e  
s i d e  l o t  l i n e s  i n v e r s e d  w i t h i n  a b o u t  10 "  f o r  b e a r i n g  a n d  0 * 0 2 '  f o r  
d i s t a n c e .  I d i d  c h e c k  t h e  s q u a r e  f o o t a g e  o f  two l o t s ,  one was good  ( l e e  
17 ) a n d  t h e  o t h e r ,  L o t  10 ,  3k 2, I c o m p u t e  3661 s q u a r e  f e e t  l e s s  t h a n  
w h a t  i s  shown on t h e  p l a t .

The p l a t  h a s  r e c u r r i n g  p r o b l e m s  t h r o u g h o u t .  Th e y  a r e  a s  f o l l o w s :

1 .  V e r y  few r a d i i  l e n g t h s  g i v e n .  F o r  d e l t a s  n e a r  90°  a t  r o u n d e d  l o t  
c o r n e r s  t h e r e  s eems  t o  be  l i t t l e  p r o b l e m .

2 .  C u l  de  s a c  " r e t u r n  r a d i i "  l e n g t h s  a r e  n o t  p r o v i d e d  and  when I t r i e d  
t o  h o l d  t h e  g i v e n  a r c  l e n g t h s ,  I f o u n d  t h e  c u r v e s  w e r e  e i t h e r  n o n - t a n g e n t
o r  t h e  r a d i u s  was some r e a i i y  odd  d i s t a n c e  s u c h  a s  3 7 . 5 3 ' .  When I
a s s u m e d  a 5 0 '  r a d i u s  f o r  t h e  " r e t u r n  r a d i u s "  I g e n e r a l l y  f o u n d  o ne  s i d e  
c f  t h e  c u l  de  s a c  s e e m e d  t o  work  w e l l  b u t  t h e  o t h e r  s i d e  d i d n ' t .  I h a v e
p r o b l e m s  w i t h  a l l  b u t  one  o r  two o f  t h e  c u l  de s a c s  f i t t i n g  t o g e t h e r .

3.  S l o c k s  w i t h  w a l k w a y s  i n  them do n o t  work  w e l l .  I s u s p e c t  t h a t  t h e  
w a l k w a y s  may h a ve  b e e n  i n s e r t e d  a s  an  a f t e r  t h o u g h t  and  n o t  a l l  t h e  
c o m p u t a t i o n s / n u m b e r s  on t h e  p l a t  w e r e  p r o p e r l y  c h a n g e d  t o  r e f l e c t  t h e  
c n a n g e s .

4.  T h e r e  f r e  n u m e r o u s  p l a c e s  w i t h  d i s t a n c e s  n o t  shown and  a f ew p l a c e s  
w i t h  o u t  b e a r i n g s .  T r y i n g  t o  c o m p u t e  t h e  v a l u e  o f  t h e  m i s s i n g  d a t a  on a 
p l a t  w i t h  a s  many p r o b l e m s  a s  t h i s ' o n e ,  i s  n o t  d e s i r a b l e .
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5.  T h i s  p l a t  d o e s  n o t  seem t o  t i e  t o  t h e  n o r t h  w i t h  t h e  R a b b i t  C r e e k  
View p l a t  v e r y  w e l l .  I h a ve  t r i e d  t o  t i e  i n  a f ew p l a c e s .  C o m p u t i n g  t h e  
same p o i n t  f rom t h r e e  d i r e c t i o n s  I h a v e  f o u n d  some p l a c e s  w h e r e  2 2 '  i s  
t h e  l e a s t  d i f f e r e n c e  i n  t h e  t h r e e  p o s i t i o n s !  O t h e r  p l a c e s  a r e  n o t  a s  
b a d .

6 .  T h e r e  a r e  many p l a c e s  where  t h e  sum o f  t h e  l o t  l i n e  d i s t a n c e s  v a r i e s  
f r o m t h e  t o t a l  d i s t a n c e  shown a i o .  g a s t r e e t  c e n t e r l i n e  o r  
b 1o c k / s u b d i v i s r o n  b o u n d a r y .  For  e x a m p l e ,  D ia ne  D r i v e  c e n t e r l i n e  b e t w e e n  
b l o c k s  2 a nd  3,  c e n t e r l i n e  d i s t a n c e  -  1*101.91 f e e t ,  t h e  s o u t h w e s t  
b o u n d a r y  o f  b l o c k  3 l o t  s umma t i on  « 1410  f e e t .

A  f e w  o f  t h e  o t h e r  p r o b l e m s  are:

7.  C u r v e  7 ,  t h e  r a d i u s  d o e s  n o t  a g r e e  w i t h  t h e  o t h e r  c u r v e  i n f o r m a t i o n .

3 .  C u r v e  1 2 ,  d e l t a  d o e s  n o t  c ompu t e  f r om b e a r i n g s  o f  t a n g e n t s  by  a b o u t
s e v e n  m i n u t e s .

9.  C u r v e  1 5 ,  l e n g t h  c o m p u t e s  2 3 . 1 2  f e e t  l o n g e r  t h a n  s ho wn .

10.  The d i s t a n c e  o f  t h e  l o c  l i n e  common t o  L o t s  6 / 7  3 l o c k  6 ,  a o p e a r s  t o
i n c l u d e  t h e  d i s t a n c e  t o  t h e  c u l  de s a c  r a d i u s  p o i n t .

Seme s t r e e t  i n t e r s e c t i o n s  have  p o s i t i o n a l  d i f f e r e n c e s  o f  a b o u t  0 . 9  f e e t  
b u t  g e n e r a l l y  t h e  s t r e e t s  i n t e r s e c t i o n s  f i t  t o g e t h e r  w i t h i n  a t e n t h .  
U s r n g  L o t / B l o c k  b e a r i n g s  and  d i s t a n c e s ,  p o s i t i o n a l  d i f f e r e n c e s  o f  3 f e e t  
t o  10 f e e t  a r e  common t h r o u g h o u t  t h e  p l a t .  T h i s  D l a c  i s  a c o m p u t a t i o n  
mine  f i e l d .

r c h s
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M U N IC IP A L IT Y  O F ANCHORAGE
M em o  r i n d  um

Date: December o, 1991

T o : Tom Knox

Prom: Larry Ison

S ub j : Rabbit Creek View Plat 70-133

I have checked computations an the Rabbit Creak View plat 
observed the following problems:

70-133 and

1. The exterior boundary does not close by approximately 35.5 feet. I 
suspect the problem is along the creek/south boundary.

2. This plat's south boundary adjoins the boundary of Rabbit Creek 
Heights plat 70-331. Near Carl Street, the two plats have two'legs that 
disagree by approximately 11 feet in distance and as much as 1* 47' 13"
in bearing. As of this date I have not computed the exterior boundary of 
Rabbit Creek Heights closure.

3. South boundary near Lot 5, 3k 3, the distance is shown as 239.14, the 
plat of Rabbit Creek Heights shews 259.14 along the sane line. The
distance scales closer to 253.14'. I 
closure using 259.14 as of this data, 
checking the computations 
•■■caie close to wnat I 
-nat appears to be a good

have not checked the exterior 
One common thing I noticed while 

of this plat, distances between two points will 
get inversing between paints that are a part of 
traverses.

4. Tract A, the north and east boundary dimensions have errors, the
tangent lengths were not subtracted, thus the distances shown are 20.01 
feet too long.

o. Nickleen Street from Jamie St. south to Francesca Drive, along the
street centerline the distance is 2022.93 feet, along the west right of
way of Nickleen St. the distance adds up to 2020.79 feet, 2.14 feet
shorter than centerline.

o. Leo Ctrcie and Lots 13, 14, 15 and 17, 3lock 3?, this is a real quin
as to what is wrong/right. The exterior boundary of the lots as a block

radius point of Leo Circle by a bearing
lines 13/14 and 16/17, the distance to the
to 209.56 feet versus 135.70 feet shown, 
paint to lot corners io/17, 16/13 computes 
corner 13/14 computes as 59.92 feet versus

-OSes 0.01 feet. Setting the 
earing intersect, aiona lot 
.1. at Nickleen computes out 
he distance from the radius 

to 50.00 feet, the distance to 
50.00 feet.

7. The lot line common to lots 13/15 Block 3?, the bearing from the 
radius point set by BBI, of Leo Circle to the west corner of the lots 
computes to with a second however, the distance ccmDUtes to 333.39 feet, 
99.99 feet longer than the plat's distance.



P ag e  2

3. Francesca Dcive, the center line ties into the boundary within 0.02', 
"owever the north right of way computes out to between 27.-10' and 28.06 
feet from centerline, the south and north right of ways compute out to 
within a couple of hundredths of 60 feet. Going west from Nickleen to 
lari, the north right of way does not close by 5.95 feet.

?. Francesca Drive, the south right of way going west from Nickleen to 
Carl, then southeast along the back property lines to a closing point at
the southeast corner of Lot 5, Block 3, does not close by 6.49 feet.
Inversing along the common property lines along the south side Frariceseca 
results in bearings differing from about 20 minutes to over 4 degrees and 
distances varying from about a 0.5 feet to as much as 12.24 feet along 
tne line common to lots 4/51

10. Sheet 2, east boundary and Genevieve Drive centerline, distance 
shown as 4 45 . 50 feet does not include the 30.00 feet for the north right
cf way of George Court, the distances should be shown as 475.50.

11. Sheet 2, exterior boundary, the bearing to the southwest of Lot 4,
Block 6, shown as N 41a 35' W appears to have been transposed, the
property line bearing is shown as N 14° 35 W. The boundary does not 
close by 216.50 feet using the shown bearing, using N 14” 35 W the 
boundary dees not close by 10.94 feet.

12. The square footage for Lots 1 thru 4, Block 6 is from about 1350 to 
2300 square feet greater than what I compute. The boundary and side lot 
inverses are with in seconds and a couple of hundredths.

:. Lot 9, 3lock 3, the lot closes within 0.01 but I compute the square
..cocage as being 3612 square feet greater than shown.

The errors in this plat appear to be cf a random nature.

rev



jRabhi t  C r ^ f k  Heluht s and Rabb i t  C r i e k  V m»w ^ i i b d r / ' s m n s :

In Anchorage two subdivisions. Raboic Geek Heights ana Rabbit Creek View, have a 

notorious reputation for muidpie piat and sur/ey problems. These problems have 

manifested themselves :o the point where lending insdtudons and dde comcanies are 
eiecdng not :o ser/ice anc lot owners In me area. Many sur/eyors have elected noc to 

perform sur/eys In ahe area and progress La terms of road and drainage improvement is 

stepped due to the uncertainty in determining the posidon of the right-of-ways. Some 

seprio system approval is ongoing os long os ate lot owner can produce an as-built showing 

sufficient area free of conrlicdng boundary conflicts. The sur/ey shown in Figs. M is  an 

exarr.pic of an as-built conducted scieiy for she purpose of scpcc system approval in Rabbit 

Creek View Subdivision. It shows me reiadenship between ±e subdivision let established 

from original extcr.cr mcnumentadcn and the posidon of the lot based on the rebars 

marking the corners of the loc. The dinerer.ee is men depicted. If the area free of conflict is 

of sufficient site for system approval men Anchorage Health and Human oer/ices (KKS) 

wiil pass the system.

It is purpcned mat some of these lots ore up to ICO' fee: off and some lots emend or exist 

endreiy or pardaily outside of the boundaries of the subdivision. Subdivisions mat arc 

grossly in error need to be received as a whole. There fast has to be legfsiadcn in piace to 

force the landowner to accept me amended piat and alternate posidens of his or her land. 

There has to be a means to sav for ±e sur/cv, niatdnc, and tide work. The next stco is to4 • « r  • ' •
determine what Is -wrong by retracement, as-built surveys, and -use of precision aerial 

photography. A pcci of money has to be avaiiabie to purchase land to provide the needed 

flexibility in areas of gross error. Cne perron has to have ± e freedom and responsibility 

(sucicc: to review) for sorting cut conflicting mrcrmadon and distributing excesses and 

deficiencies fairly. And most importantly the prcperr/ owners, lending insdtudons and dde 

companies have to accept the resuits without prejudice. The end product shcuid be clear 

dde. an accurate triat. and visible rrcccrr/ tr.cnumer.es accuraxciv set ccccrdimt to the retriaL
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Anchoraqe Office. ,.egion X 
222 W 8th Avonuc. *64 
AncMwaqe, AK 99513-7537

R E C E I V E D

JUN 2 5 1991 JUN 2 7 1991

Thcmas W. Knox, RLS ENGINEERING DIVISION
Municipal Surveyor PUBLIC WORKS
Municipality of Anchorage 
P.O. 3ox 196650 
Anchorage, AK 99519-6650

Dear Mr. Knox:

Subject: Rabbit Creek and Rabbit Creek Heights Subdivisions

The Department of Housing and Urban Development (HU))) has 
become aware of the survey problems in the subject 
subdivisions. We have received information that lot corners as 
3 taked are not in the same position as shown on plats and tnat 
some surveyors are finding positional errors in the range of 20 
to 30 feet.

In the past, HUD/FHA has insured properties in the Rabbit 
Creek and Rabbit Creek Heights Subdivisions, being unaware of 
the discrepancies in the lot plats and surveys. In the past 
year our Property Disposition Branch has received a number of 
homes in these subdivisions back in foreclosure and HUD 
sustains significant losses if tne properties cannot be resold 
with mortgage insurance.

Please advise our office as to what steps arc being taken 
by tr.o Municipality to solve these problems. Until these 
problems can be resolved HUD will be unable to insure any nomes 
in tne Rabbit Creek and Rabbit Creek Heights areas.

If you have any questions regarding this matter, please 
contact Alice Bethka, Valuation Branch, at 271-4657.

Sincerely,

/  v / t o

Arlene L. Patton 
Manager

PotM fcrandfiu tranimiriaJ memo 767t *o iw g ..» <y
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H o u s i n q
FINANCE CORPORATION

520 East 3^th Avenue 
Ancnorace, AK 99503 
(907) 561-1900

P.O. Box 101020 
Anchorage. AK 99510

May 22, 1991

MAY 2 3 )9 9 1
0

Mr. Ross Dunfee 
Municipal Engineer 
Municipality of Anchorage 
P.O. Box 196650 
Anchorage, AK 99519*6650

MtJN,clpAL EW3INEHF
municipality Cf anchorage

RE: Rabbit Creek Heights and Rabbit Creek View Subdivisions 

Dear Mr. Dunfee:

Mr. Knox's letter of April 10, 1991 (enclosed) to A H FC  regarding the survey problems in 
the above referenced subdivisions re fleas  that the M unicipality has no legai right or 
obligation to solve the problems. Further, it is stated that all homeowners in the subdivision 
would have to agree to a replat.

.Alaska Housing Finance Corporation as well as o th e r lenders, investors and relocation 
companies in the community arc extremely concerned about the effect these survey 
problems will have on the availability of future m ortgage financing in the area as well as the 
finanr.al impact to current lot and home owners in these subdivision.

In view of the serious nature of the survey deficiencies. A H F C  is requesting your help in any 
way possible to assist in resolving this problem.

Is it possible for the Municipality to obtain a court o rder to replat?

Can you estimate when public w ater and sewer will be available to these subdivisions? Ana 
would the installation of these pub’ic utilities necessitate an accurate replat?

Will the Municipality issue building permits in these subdivisions?

Can you ascertain at this rime what percentage of lots would be affected by a repiat a::d 
would only certain portions o f the subdivisions be affected - i.e. say lots near the grcenbclt. 
lots at the perimeter, etc.

Isue\sb9140

f.

l f l T l ^ l f e u M n  • SERVING Al ASKANfi FOR 2Q YFARfi



Mr. Thomas Knox 
RE: Rabbit Creek Heights and 

Rabbit Creek View Subdivisions 
May 21, 1991 
Page 2

We sincerely appreciate any inform ation or suggestions you are able to provide, 
contact us if we can be of assistance in this matter.

Sincerely,

S isan  L  Benedetti 
Mortgage O perations Officer

cc: Municipal A ttorney's Office
Don Alspach

Please

lsuc\sb9140



M u n i c i p a l i t y

o f

A n c h o r a g e

A N C H O R A G E .  A L A S K A  99519 6650 
(907) 786-8160

TOM FINK 
MA YOR

P O BOX 190650

June 10, 1991

D E P A R T M E N T  O F  P U B L I C  W O R K S  
(3 1 0 0  E m  T u d o r  R o a d )

Susan L. Benedetti 
Mortgage Operations Officer 
AHFC
P.O. Box 101020 
Anchorage, Alaska 99510

RE: RABBIT CREEK VIEW AND RABBIT CREEK HEIGHTS SUBDIVISIONS

Dear Ms. Benedetti:

The Municipality understands the dilemma faced by the lending 
institutions, investors and lot owners of property situated in the 
above named subdivisions. It is however, a problem affecting the 
rignt3 of private parties who have a direct financial interest in 
the lots. The Municipality's interest lies only in those areas 
dedicated to public U3es. These are identifiable even though they 
do not agree with the plats on file at the District Recorder's 
office.

My staff conducted research on surveying and boundary law issues 
pertaining to erroneous plats. The courts have recognised that the 
actual sur/ey is substance and the plat is merely a picture. Where 
the plat and the actual survey are in conflict, the actual survey, 
as laid cut cn the ground, will control and the plat will be 
considered as surplusage. In a conveyance that refers to a plat, 
it is the lines actually surveyed on the ground that control the 
lots. Your problem is tc properly identify the lot locations 
according to the original boundary. This can be accomplished by 
having a location survey performed for each lot that you have an 
interest in or by vacating the existing plats and resubdivicir.g.

If a majority of property owners wish Municipal assistance to 
vacate and resubdivide the properties, then property owners are 
required to come into Public Works at 3500 Tudor Road and initiate 
a special assessment district. Contact Mark Sollenberger 
(786-8208) in special assessments to obtain the details of such a 
program.

According to the Municipal Attorney's office. Title 21 Municipal 
Lana U3e Regulations does not contain any ianguage which would 
permit Che Municipality to require erroneous plats to be 
resubdivided or to bring this type of matter before the courts. 
The state statutes do not address this situation either.



Susan L. Benedetti 
June 10, 1991 
Page 2

According to AWWU, the utility is forbidden to service this area 
with water and 3ewer facilities by Municipal Ordinance. The 
Hillside Wastewater Management Plan would have to be amended along 
with the ordinance before AWWU would consider utility extensions in 
this area.

The two plat areas are outside of the Building Safety Service Area 
and therefore are not required to obtain a building permit. If 
such a permit were required then we would require a builder to 
suppiy us with a plot plan showing the location of the proposed 
building on the lot. Since the lot corners have been staked in 
these two subdivisions builders would be able to meet our 
requirements.

We know the approximate magnitude of error through reports given to 
us by land surveyors. Since these plats are in a limited road 
service area, which is maintained by the residents of the 
subdivisions, the Municipality does not have any experience with 
problems associated with plat to lot errors. It would be difficult 
to guess at how many lots would need to be involved with a 
resubdivision. It would be prudent to resubdivide ail the lots in 
each subdivision in order to insure that all errors would be 
corrected.

you have requesced the Municipality's assistance in any way 
possible. For years the Municipality has responded to whomever has 
requested this help in the only way we are legally able tc nelp. 
That is through the special assessment district process. To date 
none of the interested parties have come forward and initiated the 
process. If you have any further questions you may contact me an 
786-8109.

Sincerely,

Ross Dunfee, P.E.
Municipal Engineer

RBD/TK/gfC 
/28

cc: Tom Knox, Municipal Surveyor



STATE OF ALASKA

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT 

BEFORE THE BOARD OF ARCHITECTS, ENGINEERS, AND LAND SURVEYORS

In the Matter of: )
)

William S. Johnson, ) 
Respondent )

 )

Case No. AE 89L-12

A hearing was held on December 6, 1968 in the Frontier Building, Suite 
722, Anchorage, Alaska. In attendance was Assistant Attorney General, 
Lawrence Delay, Esq. representing the State of Alaska, along with Ray Spiess, 
Investigator. Mr, William E. Johnson, the Respondent, did not attend the 
hearing, r.or did he respond in any way.

The hearing was conducted in the most part, by telephone. The first 
witness was an Alan Rathbun, who was and is the registrar for the Beard of 
Professional Engineers and Land Surveyors for the State of Washington. Mr. 
Rathbun had served as the board's secretary, and also the supervisor of the 
staff of investigators. He was responsible for the record keeping for the 
Washington State Board. He was sworn and testified that William Johnson was 
charged in Washington with misconduct in June of 1984 by a Mr. Imakura. The 
State of Washington investigated the complaint and found that Johnson had 
committed a number of technical errors as a land surveyor, that Johnson 
performed work which was useless work, that the work performed by Johnson was 
to develop a plan of engineering needed to develop a mobile home project. 
Johnson, who was not a licensed engineer in the State of Washington, developed 
road plans and overall site plans for the project. The facts were that a 
substantial part of the site was undevelopable because of flcodplam
limitation. When Johnson found cut about the flccdplain problem, he did not 
tell the client, but continued to work as if the flccdplain problem did not 
exist.

Two years later the mobile home project was chanced to residential lots. 
The short plats development had a technical error in it caused by Johnson, ar.d 
Johnson also ignored a water easement, which lost one lot to development. 
There were only four lots, and therefore, the loss of one was a substantial 
engineering fault. Johnson did the staking on the final project before the
preliminary plat had been approved, and thus, a lot of changes had to be made
after the preliminary plat was approved.

The Washington State Board had a hearing on October 26, 1985 and Johnson 
did not appear. The Board found that Johnson practiced engineering in four
separate ways for which he was not licensed. Secondly, that he was guilty of 
misconduct ar malpractice in at least fiv instances as a surveyor and revoked 
his license, put him on suspension or license for five years, and charged him 
a $5,000 fine, and required him to pass the surveyor's license exam when ar.d 
if he reapplied in Washington. Since then Johnson has not abided by any cr 
the sanctions of the Washington state Board of Engineers and Surveyors.

Page 1 of 3

FINDINGS C'F FACT, CONCLUSIONS CF LAW 
AND PROPOSED DECISION
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The next witness was Ray Spiess, the investigator for the State of
Alaska. Mr. Spiess started the investigation of Johnson in April 1987 in.
A laska. Mr. S p iess  f i l e d  fo r the  record  in  t h i s  h earin g  a c e r t i f i e d  copy o f
the statement of charges in the State of Washington and a certified ccpv of
the  Board Finding o f  F act and C onclusions o f  Law and th e  Board Order in  the
Washington case.

Findings of Fact

1. William S. Johnson is currently registered as a land surveyor in the Star? 
of Alaska, holding license # LS 1482. His license will" expire, unless 
revoked, on December Jl, 1989.

2. On November 13, 1985, the Washington State Board of Professional Engineers 
and Land Surveyors, after a hearing, ordered che revocation of Johnson's 
license to practice land surveying in the State of Washington for a pericd 
of five years and ordered Johnson to pay a 55,000 fine caused by five acts 
of misconduct in the practice land surveying.

3. The misconduct proved at the hearing, consisted of continuing to do 
engineering and surveying for a client after Johnson had been notified 
that the project on which he was working consisted of undevelopable land. 
The land in question was below the flood plain for the area. After beir.c 
alerted to the flood plain problem, Johnson did net tell his client and
continued to work on the project. Johnson, two years later, working on
the same project, ignored a waterline easement and lost a lot from the
plat. The Washington state Eoard found that Johnson was guilty of 
misconduct, suspended his license for a pericd of five years frcn. November 
1985, and fined him 55,000.

4. Johnson, to this date, has never paid the fine, nor fulfilled any other 
conditions for the State of Wasni.ngton potential renewal of license.

Conclusions of Law

1. AS 08.48.111(2) states that "the Board may suspend, refuse to renew, or 
revoke the certificate of cr reprimand a registrant or corporation whc is 
found guilty of...(2) gross negligence, incompetence, or misconduct in the 
practice of architecture, engineering, or land surveying?"

2. AS 08.01.075(a) a board may take the following disciplinary actions singly
or in combination: (2) suspend a license for a specified period? (4)
impose limitations or conditions on the professional practice of 3 
licensee? (6) impose requirements for remedial professional education to 
correct deficiencies in the education, training, and skill of the
licensee?

3. 12 AAC 36.310 a person who, after a hearing under the Administrative 
Procedures Act (AS 44.62) is found to have violated a provision of 
AS 08.43 or this c.napter is subject to the disciplinary penalties listed 
in AS 08.01.075, including public notice of the violation and penalty in 
appropriate publications.
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Proposed L e c i s i o n

Johnson, having been found guilty of misconduct in the practice of land 
surveying by the Washington State Board of Professional Engineers and Land 
Surveyors is subject to appropriate discipline within the Stats of Alaska by 
the Alaska Board of Registration for Architects, Engineers and Land 
Surveyors. The Alaska Board has ample authority to discipline William Johnson 
in any appropriate manner based on the Order of theBoard of Professinal 
Engineers and Land Surveyors in the State of Washington.

It is recommended as requested by the Division of Occupational Licensing, 
that Johnson's license within the State of Alaska be subject to two year's 
suspension from Lhe date of Lhe Board's recommended order. Then Johnson may 
petition for reinstatement and must pass an appropriate examination for land 
surveyors within the State of Alaska.

Dated in Anchorage, Alaska this \c£ day of March, 1989.

David M. Roaencx 
Administrative Hearing Officer

BOARD ACTION ON PROPOSED DECISION

The Alaska Board of Architects, Engineers and Land Surveyors has reviewed 
the recommendation of the Hearing Officer, and hereby 
A d o p t s / R e ls/Mc c i1ie~Remands Lte Proposed Decision to suspend the license 
of William E. Johnson for two years. ^

Dated at , Alaska, this dav or/Jr-t ^  - -—f 4 , 1959.

L/chairman
Board of Architects, Engineers, and 

Lana Survevors

9694h
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M u n ic ip a lity  o f A n c h o r a g e
M EM O R A N D U M

C O N F I D E N T I A L
DATE: October 15 , 1985 I * A W - CLIENT COMMUNICATION

Robbie Robinson, Manager, Environmental Health Division 
tHRU: Patty Ginsburg, Special Assistant to the Director

Ronald L. Baird, Assistant Municipal Attorney

SUBJECT: opinion request of July 25, 1985 Re: Rabbit Creek
Heights/View Subdivision

Your request for opinion of the above-referenced date directed to 
Mike Marsh has been referred to me as the Assistant Municipal 
Attorney dealing with land matters. The issue which you raise is 
which of several possible potential surveys of these subdivisions 
should be used for purposes of issuing on-site sewer and well 
permi t s .

It is ray understanding that plats for these subdivisions were 
recorded in 1970. Both plats contain significant survey errors 
to the extent that conflicting descriptions can be given for the 
same lot based on either the monuments in place or the infor­
mation on the survey plat and that described lot areas overlap.

It is clear that accurate descriptions of the physical location
of well and septic systems can be reasonably required in connec­
tion with your permitting activities pursuant to AMC 15.55 and 
15.65. Correct location of water wells and septic systems is 
probably critical to the 3afe and efficient operation of well and 
septic systems which is one goal of these two sections. Since we 
now know that the survey information in the two described sub­
divisions is inaccurate, the Municipality can lawfully insist 
upon an accurate survey before granting permits for water wells 
or septic systems under these two sections of the Municipal Code.

I have been unable to find any provision in ordinance or statute 
creating a public duty of the Municipality to survey private 
lands. The platting regulations appear to contemplate that any 
survey work done would be at the expense and direction of the
subdivider. See AMC 21.75 and 21.80. While it might be argued
that the Municipality incurred liability by negligently approving 
erroneous plats for these two subdivisions, the statute of limi­
tations for any claims arising from such negligorce is two years 
and has probably long since run. See A.S. § 09.10.070. Even if 
the statue had not run, a Municipally sponsored and financed sur­
vey would not necessarily eliminate the Municipality's exposure 
to claims arising from the erroneous approval of the plats.

Any new survey conducted by the Municipality or any private party 
will not resolve the potentially conflicting property rights of 
homeowners within these subdivisions. Many of tnese homeowners



O c t o b e r  1 5 ,  1 9 8 5
P a g e  2

undoubtedly .purchased property described by reference to . the 
erroneous surveys and have owned the property pursuant to deeds 
utilizing these surveys for more than seven years. There is a 
high probability, under such circumstances, that rights to the 
real property have vested by virtue of adverse possession. See 
A.S. § 09.25.050: Frankly, given the circumstances you have
described, the potential of conflicting claims among property 
owners within the subdivisions creates a real mess.

The solutions for the homeowners will undoubtedly involve signi­
ficant expense to them. First, if all property owners within the 
subdivision, together with any holders of liens or encumbrances 
of any of the lots within property and the Municipality of 
Anchorage can all consent to a replat of the subdivision, then, 
that replat wouJ.d be binding on all parties, and would certainly 
be a sound.basis for..the issue of well and septic permits. The 
difficulty with this procedure is that it would require the con­
sent and cooperation of all property and lien holders. Second, 
the property owners could individually or collectively bring 
actions in the Superior Court to quiet title to their individual 
lots, A.S. S 09.45 .010 or actions to establish boundaries, A.S. 
S 09.45.020 or - some .-combination thereof. ,A judicial deter­
mination _ .entered. _ at _the conclusion of .such an action would 
finally and forever resolve issues as to lot boundaries. Third, 
some combination of a replat and law suit might be possible if 
there are "hold-outs" from participating in a replat process.
Such hold-outs could be made defendants in a quiet title action 
brought by the other homeowners. • • ,

In summary, I believe you may lawfully insist on an accurate sur-^ 
vey as a condition to issuance of well and septic permits pur­
suant to the above-referenced sections of the Anchorage Municipal 
Cede. Given the known inaccuracies of the survey on which the 
existing subdivisions are based, and the grossness of errors, you 
need not accept as-built surveys which are based upon either the 
lot corners set in the field or the filed survey information. 
Finally, a simple resurvey of the subdivisions will not resolve 
questions regarding the location of the lots which will be
binding on parties and therefore will not be a more accurate 
basis upon which to issue well and septic permits. The choice of
remedy of the land owner as to how to resolve this issue is
something for them to pursue among themselves with the advice of 
a common or individual•legal counsel.

RLB:slk
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TO:

FRCM:

CATE.

M u n ic ip a lity  oF A n c h o r a g e
M EM O R A N D U M

Mike Marsh, M unicipal A ttorney

July 25, 1935
JUL?

0 %

Robert W. Robinson, D iv is io n  Manager, Environm ental H ealth
Jew el Jones, D ire c to r ,  Department o f H ealth  and Human S erv ices
On s i t e  s e v e r /w e ll  perm its  fo r  R abbit Creek H eights/V iew  S ubdiv ision

A c erc rim a ts ly  two y ears  ago th i s  departm ent became aware of c e r ta in  in c o n s is ­
te n c ie s  in  surveys fo r the above s u b d iv is io n s . In some cases  the p la t te d  
survey  v a r ie d  from the a c tu a l  survey as much 3s 40 to 50 f e e t .  When th is  
d isc rep an cy  was d isco v e red , I im m ediately began re q u ir in g  a new a s - b u i l t  survey 
t r i e r  to g ra n tin g  an on s i t e  sew er/w ell p e rm it. Perm its were then w r it te n  fo r 
t r e  I t t  a rea  encompassed in  the new su rvey .

2=t a r t l y  -a d iscu ssed  th i s  p ra c t ic e  w ith  the M unicipal Surveyor, Ed Tucker. As 
cu t a t  see from the a tta c h e d  copy of h is  memo, he d is a g re e s  w ith  cur approach.

I vcu id  a p p re c ia te  a le g a l  op in ion  on our r e s n o n s i b i l i t i e s  in  th i s  regard -and a 
recczm endaricn  of what su rvey  should be used . I f  e x is t in g  co rn e rs  can be found 
i :  v m id  be r.o problem to  d esign  a system  w ith in  s a id  b o u n d a rie s . However, in 
cases where no corner m arkers car. be found, which survey  i s  to be used?

\'e are  scscsndir.g  is su an ce  of perm its in  th e se  s u b d iv is io n s  u n t i l  a le g a l op in ion

. . .  /  A c ;
/

t  •>. Sscir.scn 
E iv is ic n  Manager
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r

k
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D e o a rtren t of H ealth and
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DATE: 

TO: 

FROM:

S U B J E C T :

IIU.’IICIt'ALITY OF ANCHORAGE 

MEMORANDUM

Juno 5, 19CE

•IUNJCIP/M.ITY CF aK/cHOPAGG 
DEPr. cr HEALTH G 

CMVIPCMMEHrAL PROIECTICN

JUH fj

R E C E I V E D

Env i rcr.mc-nta I Engineering Manager, Robert W. Robinson

DEW, Zr.g incuri r.g Division, Municipal S u r v e y o c ^ / L  
Ed Tucker, U.S.

~-: .L2 IT  C T I i ; - v IUW /fiE IC -1TS SUDDIVTSIOMS

cur r.eatinr cr May 3, 1905 at your office on subject sub-
civisicr.c and their ill: recording acceptable plot plans or as-
built surveys, I offer the foilov;ing.•

T 2, 7 n  p  i i g*    “ J • 1
orn i

you cr I and cur respective agencies may refuse to
contract with Hr. William E. Johnson, until his

license is suspended or revolted, we probably cannct refuse to 
accept his seal c.n v;orl: performed for private citizens. We 
s.cculd scrutinies it closely, however. This is probably a 
meet point, =s I seriously doubt that he will risk showing up 
in t.csse parts vci ir.larily .

2. Until a complete retracement of subject subdivisions is 
accomplished, there can bo no certainty as to the location of 
the errors or vhether they fall in one area or are distri­
buted proportionally throughout. Therefore, ties to peri­
meter boundaries when in conflict with corners found on 
individual inferior lots merely add to the confusion, a o n e  
must decide which, perimeter boundary to use. Each (north,
south, east, cr west) boundary may place the location in a 
totally new and conflicting place. When existing original 
corners ca.n be found, 1 would recommend that they be accepted 
in place. This satisfies the legal tenant that the buyer 
bought and the seller sold in good faith, based upon those 
corners. Also, State Statute Section 09 . 25 . 040  (1) through 
(51 spoils out the order of importance and "rules for 
renstruino the descriptive part of a conveyance of real pro­
perty ‘when the construction ir doubtful and there are no 
other sufficient circumstances to determine it." Basically, 
if says that monuments (found corners) are paramount.

Hopefully, thin will help rather than confuse the continuing saga 
of the infamct.c 'nPbit Creel: Heights/View Subdivisions.

ET/c;.!:
2 /e w /o c  23
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M u n ic ip a lity  of A n c h o r a g e
M E M O R A N D U M

DATE- November 28, 1984

Lon Mesloh, Street Maintenance Division, Public Works 

FROM. David G. Berry, Assistant Municipal Attorney "

SUBJECT. R a b b i t  C re e k  H e ig h ts  & R a b b i t  C re e k  View S u b d i v i s i o n

Problem Background:

In 1970 subdivision plats were filed for Rabbit Creek 
View Subdivision and Rabbit Creek Heights Subdivision, located 
in a relatively remote area of south Anchorage in the foothills 
above Turnagain Arm. Sometime subsequent to 1970, it was 
discovered by property owners that the various lots and blocks 
as laid out and staked on the ground did. net match the recorded 
plats. It became apparent that the surveyor, William S.
Johnson, had made a number of significant errors in surveying
and drafting the plats.

The two affected subdivisions are within the Rabbit 
Creek Limited Road Service Area. In the summer of 1984, a 
contractor tor the Street Maintenance Division was clearing or 
upgrading drainage ditches along the roads in the subdivisions 
and was apparently stopped by a property owner who claimed a 
ditch was encroaching on her private prooerty. Street 
Maintenance Division requested the Survey Section check to 
determine if the road rights-of-way were correctly located. 
The Survey Section began a survey of the rights-of-way, and 
before long discovered substantial (as much as 28 feet) discre­
pancies between the platted lots and rights-of-way and the 
actual ground locations of existing monuments and corner sta­
kes. Because of the discrepancies, the survey crew terminated 
their survey. The Street Maintenance Division did not complete 
the drainage ditch clearing and apparently because of this, 
there is now a drainage problem causing hazardous glaciation 
across a roadway.

Discuss ion;

It is apparent from the above that the plats filed for 
the affected subdivisions do not accurately reflect the various 
lot lines as originally laid out by the surveyor. The problem 
to be resolved then is which takes precedence - the lot lines 
and rights-of-way as set forth in the recorded olat, or the lot
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A plat, or plat map, is in fact a representation in
map form of how a tract of land is divided into lots, blocks, 
etc. The plat map itself does not "create" the boundary lines 
which are shown on it. The purpose of the plat is to shew in 
written, documented form what exists on the ground. Proced-
urally, the surveyor or subdivider initially lays cut, or 
stakes, the pertinent boundary lines on the ground and then 
erarts 3 plat map to show what has been done. A plat map is in
tact a form of written description of property. Where there is
a discrepancy between the actual boundary line as laid out and 
the written description of it, the location of the actual line 
will normally prevail.

As noted in 12 Am Jur, Boundaries, § 67:

. . . monuments are the best evidence of the 
lines and corners actually made by a 
survey, and when ascertained, are satisfac­
tory and conclusive evidence of the location 
of the Lines as originally run w  “her they 
correspond with a plat and fieio notes of
survey or not.

And at § 71:

Although monuments set at the time of an
original survey on the ground and named cr
referred to in the plat are the best evi­
dence of the true line, if there are none
such, then stakes actually set by the sur­
veyor to indicate corners of lots or blocks 
cr the lines of streets . . . are the next
best evidence.

In the event of a subsequent controversy, 
the question becomes not whether the stakes 
were located with absolute accuracy, but 
whether they were planted by authority and 
whether the lots were purchased and taken 
possession of in reliance upon them. If 
such was the case, the rule appears to be 
well established that they must govern not­
withstanding any errors in locating them.
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This general rule is reflected in Alaska by A. S. § 
09.25.040(2) which provides:

(2) When permanent and visible or ascer­
tained boundaries or monuments are incon­
sistent with the measurement, either of 
lines, angles, or surfaces, the boundaries 
or monuments are paramount.

Thus the corner stakes of a lot, if placed by the sur­
veyor and -f intended to show the corners of the lot, will pre­
vail over the written descriotion or recorded map descriotion. 
Price v. McIntosh, 2 Ak.Fed/ 38, aff'd 121 F. 716 (9th Cir. 
1903). Since the written descriptions are intended to describe 
the conditions on the ground, if they are incorrect, the written 
descriptions should be changed to accurately reflect the 
existing boundaries. It would be against all logic to try to 
change actual boundary lines to match the incorrect descrip­
tions .

The above would indicate that, regardless of the 
descriptions and measurements on the recorded plat, the 
various lots, blocks and rights-of-way are as shown by the 
actual monuments and staking on the ground. Al Lahnum of the 
Survey Section of Public Works advises me that, to the best of 
his recollection, the survey work done last summer found that 
the roads were within the staked rights-of-way. If that is the 
case, then in my opinion we may properly treat the staked 
rights-of-way as correct. If a property owner objects, we need 
only to confirm that we are within the staked rights-of-way.

Even if the roads were constructed on private property, 
if they have been in existence for more than ten years, the 
public may have obtained prescriptive rights to the roads and 
ditches. To prevail in this instance would require information 
as to when the questioned roads were first constructed. I have 
checked with several sources, but to date have been unable to 
locate any records relating to the construction of these roads.

Recommendation:

In my opinion we have the right to rely on the 
existing ground staking to show that the roads are within the 
publicly dedicated rights-of-way. If a property owner wishes 
to challenge the location of the rights-of-way, we will defend 
based upon what I have stated above.
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It some of che drainage ditches nr-* a r m a i l v  n,n

"oad hazl'dL y w " d h £ f°me obscruction ^  che ditch is causing I 
t hf c ' / ' J t  rt°" a contact the property o*ner and demand
cnac n_ ^or.ect the hazardous condition or allow us to do sn
J h o u M  S ’0 ' we should not ignore the hazardous condition, but
shou_a -.a.-ce immediate steps to remedy it.

D G P/kjw

cc: Jerry Weaver
Platting Officer 

Al Lahnum
Survey Section
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April 21, 1933

E. Lee Browning, Municipal Engineer 
Public Works Department 
Engineering Division 
3500 East Tudor Road 
Anchorage, Alaska 95507

Subject: Rabbit Creek Heights Subdivision, and;
Rabbit Creek View Subdivision

was- recently brought to our attention that manv of the
lot lines, lot corner: street: right-or-ways, etc. as
shov/n on the subdivision plats for the Rabbit Creek Heights 
Subdivision and Rabbit Creek View Subdivision mav be incorrect.

In an attempt to confirm th 
the Municipal Surveyor, Mr. 
of the Planning and Zoning 
that several survey closure 
these subdivisions, did not 
further indicated that seve 
the same registered surveys 
214325 appears on the subdi 
Numerous other professional 
as-built surveys in these a 
original surveys and the re 
to Mr. Weaver, Mr. Johnson 
did not respond, and the ma 
the Municipal attornev.

is information, this office contacte 
Jack Stanley, and Mr. Jerry Weaver 

Department. Mr. Stanley confirmed 
checks made by his office, on 
close satisfactory. Mr. Stanley 

ral other subdivisions surveyed by 
r(Mr. William Johnson, whose stamp 
vision plats) are also in srror.
surveyors have refused to conduct 

reas, due to the discrepancies in th 
la ted subdivision plats. According 
received a registered letter but 
tter has since oeen turned over to

In view of the confirmed fact that there are many known 
discrepancies on the lot lines, lot corners, streets, right-of- 
ways, etc., in the Rabbit Creek Heights Subdivision and Rabbit 
Creek View Subdivision; this department will discontinue the 
issuance of on-site water and sewer permits or health authority 
approvals for bank financing in both subdivisions. We will
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Lift this discontinuance at such time* that we have seme 
form of acceptable assurance that lot lines and configure 
are correctly shown on an aonroved subdivision clat.

tr.ere are anv 
2 6 - - 4 7 2 0 .

further questions, please call this offi

Robert Robinson 
Environmental Engineering Manager

RWH, I'W

Public Works Department 
Bob Daniel, Permit Office 
John Bishop, Building Official 
Jack Stanley, Municipal Surveyor 
Frank Huber, Construction Engineer 
Michael Herr, Coning Enforcement

Planning Department
Don Alspach, Manager of Coring and Platting 
Jerry Weaver, Flatting Officer

eaith and Environmental
Lynn Lindquist
John Kennedy
Robert Pratt
w w  • • * * W. Lvnn

tions
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Mooting Date: November 22, 1933

Jerry W er t zb a ug h er , Municipal Attorney

Rabbit Creek Heights and Rabbit Creek View Subdivisions

IC'mJ Attorney

A. FACTUAL BACKGROUND

In June and December 1970, a state licensed professional 
surveyor named William E, Jchr.scn, new reportedly working in 
Wasilla, Alaska, filed plats with the Greater Anchorage Area 
Borough for the Rabbit Creek Haights and Rabb'it Creek View Sub­
divisions. The subdivisons, as platted, contain • approximately
three hundred forty-six (345) lota.

T he owners of the subdivided tracts were George 3. 
Wilson, william R. Wilson, Alta C. Wilson and the National Bank 
of Anchorage. Much of the property has since been sold to a 
variety of individuals. Between 1970 and 1983, approximately 72 
structures have been placed in the two subdivisions. (Municipal 
tax records 1983). The assessed value of the buildings .range 
frcn S3,000 . 00 to S134 ,000.00. (Municipal tax records 1983 ). 
The assessed value of the underlying lots range from 57,700.00 to 
525,000.00. .Most single lots are valued at S8 , 000. 00-S? , 000 . 00. 
(Municipal tax records . 1903 ).

The subdividers currently retain title collectively he 
Rabbit Creek View, Block 1, Tract 3, (valued at 5141/000.00). 
William R. Wilson owns Block 4,* Lots 1, 2, 3, 5; and Block 2, 
~.ot 5 valued at S200,000.00, including improvements to Block 2, 
Lot 6. Alta Wilson holds title to Rabbit’ Creek View, Tract A, 
valued at $152,000.00 including a structure on the property. 
Other relatives cf the Wilsons own additional lets. (Municipal 
tax roccrds 1?33).

In the fall of 1SS2 and Goring of 1983 , several lot 
owners ’within che subdivisions discovered that their platted 
property lines did not correspond to known monuments. The facta 
were reported to the Municipal Engineer. The Municipal Engineer 
informed the Public Works, Planning and Health Departments of the 
existence of the alleged survey errors.-

-Prior to unification, individuals in the City Engineer's 
Office became aware of problems associated with survey work done 
by Mr. Johnson In various areas of the Municipality and efforts
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The Municipal Health Department, upon request, issues
certificates of compliance with the well and sewer ordinances 
prior to r.ew construction cr transfers.^ As a result of reports 
of widespread lot line discrepancies, the Municipal Health 
Department began to require certified plot plans prior to issuing 
certificates. These individual plot plans cost approximately 
Three to four Thousand Dollars (S 2,000,00-S4,000.00) each,
according to Municipal health officials.

Scrae of the lot owners in Rabbit Cr«ek Heights and
Rabbit Creek View want the Municipality to pay for an entire 
resurvey, replat and resubdivision of both subdivisions. While 
the cost of such a project is difficult to estimate, the
Municipal Surveyor's Office suggests that the survey and replat 
alone vcuid cost between $50,000.00 and $100,000.00. This amount 
dees non include 3uch contingencies as might occur from total cr 
partial losses or one or more lots or buildings as a result of 
the resubdivision. Damages resulting frcm a resubdiviaion could 
be enormous in the event that valuable improvements must be aban­
doned cr removed,

3. CAUSE OF TH5 PROBLEM

The cause of the problem is the survey conducted by 
Will lor: Z . -Johnson. Mr. Johnson performed a survey and drafted 
and filed a plat with the Greater Anchorage Area 3orough which 
allegedly does not correspond to known monuments, The Wilsons, 
presumably with warranties of good title, then sold the lota to 
individuals who presumably purchased title insurance. The 
discrepancies appear to be significant and may affect all 346 
lots in the subdivision.

C. THE MUNICIPALITY 15 AN INAPPROPRIATE AGENCY 
TO ACCOMPLISH A RESUBDIVISION

Under existing law, the Municipality has no power to 
compel agreement to a new plat and i3 forbidden from accepting

were n«ce tc encourng j the State to revoke his license. The 
State trek no action.

-The Municipal Health Department furnishes compliance c e r t i fi­
cates fcr -star wells and septic systems as a courtesy to financial
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•. replat unless all affected property owners consent. It would 
-bus be useless to expend municipal funds for a replat unless
zr.d until all lot owners (including security interests) agreed 
in advance in writing to abide by the results and sign the
-eplat. It is highly unlikely that such concurrence could be 
retained given the fact that seme let owners could be severely 
damaged by the replatting action. If the Municipality were to 
veiunteer to fund individual lot surveys as requested by some 
lot o w n e r s , the final costs could exceed one million dollars at 
S3,OOC.OO per survey. Moreover, individual lot surveys may 
merely exacerbate the problem (see below). it is unlikely that 
the Municipality could bring a legal action, on behalf of some 
lot owners, for a judicial determination of lot lines. To
demonstrate standing tc litigate, the Municipality would be 
required to hold an adverse interest in each lot. State 
enabling legislation would be necessary to confer standing upon 
the Municipality or other parties having an interest m  an
accurate plat of the 3ubdivison (see '’Possible Remedies* 
below),

D. LEGAL RESPONSIBILITY FOR THE ALLEGEDLY 
DEFECTIVE SURVEY FILED IN 1970

The subdividers acting through William E. Johnson, 
filed the plats in 1970 under the laws of the Greater Anchorage 
Area Eorcugh. Subdivision regulations then in effect wore much 
less exacting than current municipal law. In fact, the "interim * 
subdivision regulations" as they were known, did not require 
approvals from any particular department. Plats wore accepted 
unless there were objections frcm "public agencies." Nor did the 
regulations compel any department to conduct inspections or compel 
production of survey note3 and calculations of the surveyor to 
insure that internal dimensions and boundaries of the plat were 
accurately drawn. Finally, no Borough agency was funded to provide 
inspectors to do field checks to determine if monumentation was 
accurate. Under these circumstances, it is very clear that the 
Municipality is not legally responsible for the errors of the 
flubdividers or their surveyor. The possible liability of the

institutions. This practice is net required under municipal law.
The Legal Department has advised that the practice may be terminated.
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subdividers, their surveyor, title insurance companies and 
others is a matter upon which municipal officials should not 
s peculate.

S. POSSI3L2 RSKEDIES

The continued practice of obtaining individual as-built 
or plot surveys from known monuments will enable some lot owners 
to gain a degree cf temporary certainty ab ut the location of their 
individual lots. In the long run, however, individual lot surveys 
may have the effect of compounding the problems of an equitable 
replat, since each lot surveyed will affe. r those an its borders, 
as well as outlying lets. This ”ripple* effect is not addressed 
by individually surveyed lots, and disputes at a later time are 
inevitable. The better solution would be a comprehensive 
replat of both subdivisions imposed under judicial authority 
i.nd conducted under specified standards of equity. As noted
above, state-enabling legislation would be required to give
Anchorage and other municipalities the power to proceed to
replat properties and obtain a judicial decree imposing the 
replat.

y.any other states have special statutory proceedings 
for the ascertainment, and settling of disputed boundaries. 
Seme hare provided for a summary proceeding before a court. 
Others have provided for commissions who are appointed upon the 
application of landowners. Such laws usually provide for the 
assessment of the cost cf the work to the benefited property
cwr.ers. The procedures must accord with the requirements of 
cue process notice and the opportunity to be Y • d.

Zr. 1966, the Alaska legislature passed a bill
relating to the establishment of land boundaries affected by 
earths!ides. The law authorized legal actions by municipalities 
to redraw lot lines tc correct boundaries affected by earth­
quakes. After notice to lot owners and an opportunity to be 
heard, the Superior Court was empowered to confirm the new
plat. While that law is not useful to resolving problems
stemming from erroneous surveys, it does point the way to the 
ultimata solution. While such a lav/ would not provide immediate 
relief to property owners, it is probably the only way to 
achieve a comprehensive solution. The Department cf Law*, if
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*2uld u"d e r take the task oil drafting 
:ccV.:j-.." toK th* legislature. While considerable

* 1 1  d f v o t ed t o  d r a f t i n g  a n d  l e b b v i n g
: i ;  V - ? j  u l t i m a t e l y ,  in  a p p l y i n g  i t  t o  a f f e c t e d  

.a t  l a a 3 t  P r o v i d e  .3 f r a m e w o rk  f o r  d e a l i n g  
: . : r  " V ~  1 - T'°  in  o t h e r  a r e a 3  unknow n t c  b e  a f f e c t e d  bv

RECOMMENDED 5V:

r-espec^f —  lv submitted,

S s s y / ^ j r v l i s ,  M ayor 
>

>'Scott Ti Fleming 
Assistant Municipal Attc
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January  28, 197*1

C ity  o f  Anchorage 
P. 0 . Box *100 
Anchorage, A laska 99S10

ATTN: Jack  S ta n le y
C ity  S u rv ey o r

Dear Ja c k :

I t  has core to  my a t t e n t i o n  th a t  th e  C ity  o f  Anchorage is  in  th e  p ro cess  
or r e c o n v e n e ! i c e n s u r e  c i IV illir.r. Jo h n so n , su rv e y o r , on the grounds o f 
im proper n J .i t t ir .g  p ro c e d u re s .

I would l ik e  to  b r in g  to  your a t t e n t i o n  some problem s th is  firm  has on count 
in  th e  p a s t  y e a r . These p rob lem s a re  on th e  ground as w ell as in  the  
p l a t s .

h i ]1 i an Johns on su rv ey ed  and p l a t t e d  h y n te r  Park S u b d iv is io n , in  the  P e te rs  
Creek a re a . The Borough re c o rd e d  th e  p in t  and th e  owner r e ta in e d  th is  
firm  to  lo c a te  and f la g  th e  s t r e e t  r ig h ts -o f -w a y  fo r  c le a r in g .  In the  
p ro cess  of acco m p lish in g  th e  work we d isc o v e re d  g ro ss  d is c re p e n c ic s  between 
the  p la t  and the  ground su rv ey , * *

The p .a t  w ill  n e t clcssc, d im ensions a rc  m issing  and in e r ro r  and the  boundar 
is  im properly  del ir.i a t c i .  The c o rn e rs  on the  ground were as much as 30 
f e e t  in c r r c r  and lo t  r u m o r s  in  so re  b lo ck s  were ir .p ro p c rlv  narked  o r 
n o n -e x is ta n t .

The above e r r o r s  r e s u ’ tod  in  th e  e n t i r e  s u b d iv is io n  being  r e p ln t te d  and 
surveyed  a t c o n s id e ra b le  expense to  th e  owner.

he had o ccas io n  to  work in  th e  p o r t io n  o f  H am ilton P ark1 r e p la t te d  by Mr. 
Johnson near the  ,\cw .iQward Highway. The p la t  is  in  c r r o j ’ and the  ground 
d i :‘C tf.jons d i f f e r  by at; much as 2 f e e t  froin th e  p l a t .  The owner ag ain  
had to spend co n ? : dum b 1 c money to  r e c o n c i le  rhe p rob lem s.
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T ins firm  is  now r e f u s in g  a l l  r e q u e s ts  f o r  work in  s u b d iv is io n s  done by 
Mr. Johnson because  o f  th e  p o t e n t i a l  l i a b i l i t y  in v o lv e d  ana th e  p o s s i b i l i t y  
o f  c o u rt a c tio n  by th e  ow ners. •j

I t  i s  r.y op in ion  th a t  in v o lv em en t o f  Trycic, My man 5 Hayes in  th i s  type 
o f a c tio n  is  n o t in  th e  b e s t  i n t e r e s t s  o f  tiie  firm  o r  th e  c l i e n t s .  F urtherm ore , 
I fe e l the  p u b lic  a g e n c ie s  r e s p o n s ib le  f o r  en fo rcem en t o f  th e  laws o f  the 
S ta te  :.r.s lo c a l governm ent sh o u ld  ta k e  a p p ro p r ia te  a c t io n  to  p r o te c t  the  
p u b lic  from im proper a c t io n s  and in fo rm  Mr. Johnson th a t  he must c cu p ly  
w ith  the p ro f e s s io n a l  re q u ire m e n ts  cs e s ta b l i s h e d  and f o r  which he i s  l ic e n se d .

: r s ,
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SENTEC
Surveying, Engineering and Planning 
7801 E 36 th Ave, Suite A 
Anchorage, Ak 99504

(907) 333-6881 
Fax (907) 333-1085

April 17. 1995
Senator Steve Reiger 
State Capital 
Juneau. AK 99801

Re: SB 79- An Act relating to errors in surveys of land

Dear Senator Reiger,

I am a registered Land Surveyor. located in Anchorage and wish to inform you 
that I support your bill. I was a member of the ASPLS committee formed to review 
and comment on the original version of the Bill. I am also the ASPLS legislative 
committee chair. This letter represents my own views and not necessarily those 
of ASPLS.

As surveyors we are well aware of the problems associated with defective 
surveys. In many cases the existing Laws and Regulations are sufficient to allow 
a problem survey or subdivision to be corrected. This bill is designed to assist in 
the situation where the implementation of existing Laws would create more 
problems than solutions. This bill is an improvement over the initial bill, as it is 
removed from the confusion of the Earth Slide relief Act and also this draft clearly 
out lines the steps and procedures necessary to implement the bill. There are 
several areas in this draft which still require clarification. The first is in regards to 
the recordation of the replat. It is assumed that the Court through a judgment will 
instruct the local platting authority to accept the plat and record it. Secondly there 
is some confusion over the definition of Municipality, as used in this bill

T h a n k  v n n  fn r  f h o  n nnn rhm ih/  tn  c n n a k  In  th ic  hill
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SENTEC
Surveying, Engineering and Planning
7801 E  36 th Ave. Suite A (907) 333-3881
Anchorage, Ak 99504 Fax (907) 333-1085

April 19, 1995
Senator Steve Rieger 
State Capital 
Juneau, AK 99801

Re: SB  79- An Act relating to errors in surveys of land

Dear Senator Rieger.

On April 17, 1995 I submitted a letter to your office in support of S B  79. In this 
letter I indicated two items that I felt needed clarification. Yesterday afternoon I 
spoke with Ann Ringstad with your office and reviewed my concerns. It appears 
that my questions are in fact answered in the content of the Bill.

With this I would like to offer my support to your bill. A s I mentioned in my earlier 
letter I believe that this bill is necessary for the extreme case 's  where the 
implementation of existing Laws would create more problems than solutions.

Thank you for the opportunity to speak to this bill and I would be available for any 
questions you may have.

If you have any other questions please contact me.

Sincerely

y o k k k lk t

Mike Home P .L .S
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Alaska Section 
AMERICAN CONGRESS ON SURVEYING AND MAPPING

April 10, 1995

Ref; HB NO. 80 
Hon. John Torgerson 
State Capitol 
Juneau, Alaska

Dear Senator Torgerson:

We are in general support of the concept of this legislation, as 
it is a subject on which the American Congress on Surveying and 
Mapping worked long and hard with other professional societies 
and affected state agencies over several years, 1988 to 1992.

We have come down to a problem over the definition of the word 
"subdivision" in the past. A bill in the 17th Legislature 
(SB 81, 4/5/81) was sponsored by a working group called the State 
Surveying and Mapping Advisory Board. The bill was held in 1992 
at our request due to uncertainty over the meaning and applica­
tion of this word. We have sought separate legislation to 
address the problem. (SB 211 in the 18th legislature.)

so it with some diomay, if not surprise, that we see attempts to 
make special new definitions for the word "subdivision" for the 
unorganized borough. Exemptions have crept into the definition. 
They apply to entities that do not enjoy exemptions in any 
platting jurisdiction in the rest of the state where the vast 
majority of platting activity takes place.

We do not believe that any exemptions are in order. Suggestions 
made by Ror. Swanson in a letter to you dated April 7 go a long 
way toward alleviating our concern. It does contain an exemption 
for common carriers. Although we would like to see a uniform 
definition, we understand that the common carriers are things 
like the Teeoro pipeline and the Alyeska pipeline. They do not 
fall under the intent of subdivision ordinances, and have not 
been subject to platting jurisdictions they pass through. We' 
endorse the bill strongly if the changes suggested by Mr. Swanson 
can be incorporated.

Sincerely,

Filrick H, Ktttn. PLS 
lOil Chtnt K<f.

AK tS70i

ratrick Kalen, Chairman of Legislative Affairs for ACSM
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MATANUSKA-SUSITNA BOROUGH
PUBLIC WORKS DEPARTMENT

350 b e t  Dafttla Avenue. M nw , AJ**Ja BSWMW68 
PMONC (SOT) 745-9001 * TAX. (907) 7494029

. ,+ A :

i

DATE: April 14,1993

TO: A lu la  State Senate
Community and Regional Affkira Commkteo

PROM: Goorge Strother, Engineering Division Manager

SUBJECT: CS SB79 Testimony
From April 12, 1995,2:15 p.m.

# e j

At U»o end o f my twtimony the committee chairman requested a Iran script o f my comments. A tape 

was not made of my comment! and the following i» a paraphrasing of my comments on April 12th:

I am George Strother, the Engineering Divirion Manager of the Matanuska-Susitna Borough. I am 

a registered, profbarional civil engineer in Alaska and a registered, professional land turveyor, 1 have 

been practicing engineering about 25 years in Alaska and have been with the Matanuska-Susitna 

Borough in my current position for six yean. 1 have been involved In th© review o f Senate Bill 79 

since it cam© up to th© Alaska Society of Professional Land Surveyors annual meeting in February 

of this year. Th© committee substitute Is much bettor than the original bill, and 1 strongly urge that 

the original bill be trashed and fbrgottea 1 understand that Anchorage has severe problems with 

Rabbit Qroek Hrights and Rabbit Crook Subdivisions. The Matanuska-Susitna Borough also has had 

problems with several erroneous plats within th© Borough. Wo have many subdlvjrions with

rw/fwixrrtu»««»i
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anywhere from five to fifty fbot errors that cannot be rcoolvod on tho paper plat, much lew on tho 

ground. We realize that Anchorage want* to have additional legislation speoiflcally set up for two 

subdivisions In Anchorage, but everybody must realize that this Is a statute that applies sUtewldo and 

can effect all areas of tho stftto and Is not just fbr Anchorage, Comments on the previous version by 

the State Department of Natural Resource# noted that AS 09.45,020 allows for quiet title court ataion 

I fbr relief of diluted oroDcrtv lines. One of the comments mado during the previoui testimony was

ved to be set up to take on additional powers of authorities not granted to existing municipalities, 

has happened often In the Matanuska-Susitna Borough fbr road powers, erosion powers, and

Shores Subdivision, between Palmer and WaslHa, Is one example of an error subdivision where the 

original surveyor was released by the developer prior to completing the field survey, and unlicensed 

surveyors performed th* final surveys muoh cheaper than tho original lioensed surveyor, but many of 

these comers wens erroneously set. I did a survey while I was in tho private sector for Repreiontative 

Vlo Koehcring and one of the lota that had errors of several and I roeommended that ho keep hie

correction died duo to a lack of interest by tho affbeted property owners. Current regulations allow

local improvement districts (0 bo formed without additional legislation. Special service areas are

,0̂ ^ fire service powers that are not currontly aulgned to this second olaw boroughi, Tho Cottonwood
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th* middie o f th® lot. Many o f th* property owners in this subdivision have filed fbr replate 

o f  several grouped lota. Not all property owner* have agrood to this but local, small replat* have 

4 $  ^ r e so lv e d  portion* o f tho plat. Tho Snyder Subdivision on tho north aide o f Lake Lucille In Wwilla

^ * f y j  > 7  ^  R Ofi^niQy recorded by a mining surveyor in 1948. Tho paper plat cannot be mathematically

r j f , S M  'olosed as tharo i* not enough bearings or dlitancc* on tho ftc© of the plat to compute where the lot 

w J r . M  »’>ould ovon bo. We had a partial replat in the center of this plat. 1 had tho adjacent property owners

i L S ? / Tl o i r i p , A  alga tho quit claim docds agreeing to lit© boundary line* oflhe replat. Thon the people within tho plot 

£1 «U dgned theftcc o f the plat, and quick claim dooda to oaoh other to reset property lines in the best

IW
W J r
■n ^  known location Thia was done with concurrence with all parties under tho existing ststutes.

a  s y *

m .

■ # *

getting to specifics in CS SB79: Pago 1, Lino 5, requires that tho error subdivision be within 

adpaHty. There are many subdivisions in this state outside of municipalities. Current statute*»̂ nun,c

, A ‘J t f  require tho Stalo Department o f Natural Resouroe* bo the platting authority fbr plat amendments.

<l added to allow th* majority of property owner* to replat erroneous plate

outside o f municipalities with plat review* idll to bo allowod by State Department of Natural
A * * '
i f Reiou~»s.

< CV h r , Pago 1, Line# 8 and 9 state that a subdivision must be manifestly defective so to create sufficient

^  uncertainty to tnyoy quiet enjoyment o f property. What U ’'uncertainty"? On many largo parcel

*  ̂ subdiviliona (20+ acres) in the Matanuska-Susitna Borough there arc twenty to fifty foot floating

around. So long as all owner* are aware o f (his and can build their houaes in the center of the lots, 

they aro satisfied oven though they may no: know exacdy where they can build fence line*. A five
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I  & I  ' *

c

c f  l * ' w  r o i  P ' f t *  f F '  p  / r  
fixrt error downtown Anchorage, 4th Avenue, with the zero lot line high rise commercial building*,

v (ft $ . .  would be * Mvero error creating extremoly coitly lawsuits if  e high rile building wall w u  built over
) IrJc
[o  ̂ ¥ & ft property line. Till* came problem continue* onto Pago 5, lin e  4, under the defective survey where

v n R •
;V ^"(0 $ u it *ayi 'grow uncertainty". Grow U not defined adequately and would probably have var'oui

* H  ̂  I
v ^  >s ,, 3 meanings to varioua peoplo. In any subdivision, anywhoro, if »orocono wanti to put up a fence and

\ S f t  f t  ̂
‘ ^  >• ^  ^ an adjacent owner disputes the lint location, peoplo become very defensive when it booomo* property
• i l  iS v

(Y ( ?  & that they think they own. In many plwcs, oven a one or two foot error on a fbncc lino in a normal

k $  *
v' k \  ^  subdivihjon could be comidered a grow error by the offended neighbor. "Manifestly defective" and

'  S V N ^
X I \  "grow uncertainty" must be better defined. Maybe a committee aaaigned by the State Departrr »nt
^  V l |

§ v  ofNatural Reaourcea or appointed by the Board o f Registration for Archllocta, Engineers, and Land
v Vi \> x

^  Surveyor! could be a dJfintercated third putty to define if  r plat it sufficiently eironooui as to fall

I' ti ^  under thi* proposed natute. Existitig quiet title statutes would allow any plat, whether the error Is

Î v . f small or manifestly erronuoui, to be resolved through oourt acuon.

fjjh i
^  ^  ^  Page 1, Line 10, aliowi an owner o f the land within tho tubdiviaion to objoct to thr rnulta of a

? ^  i<j &K, rcfurveyorortplat. Tho problem with this wording i» that the reouivcy or the replat hai already been

5 \b 5  4v done and under later aectioni of this proposed statute, the cost ha* already been set. The owner may

J ^  ^  n0k 0̂10W what he if getting into until the survey has been done, but a replat Is not final until it is

p ^ L kj rooorded. People who originally thought they were In ft vor of replacing a subdivision may not like
j  |  | y

 ̂ \j  v T  th* final findings of the survey. I must agree with Mr. Craig Savage who previously testified that the
it I . V
y   ̂ 1 COft thsse special asseesment districts would be unknown upon entering into th# project.

I  N it ^  Page 4, Une 21 allow* tho court to uses the costs o f action to the special assessment district. A

rw w m n w < i *  t-i hm  t
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9  t  :v aurveyor nuy bo ible to fiive a cost oitlmato to lUft tho project, but until tho field .urvoy h u  boon

0 ,5  ̂ v \  stwtadL »H problems will not be know, and coming up with a solution that can be agreed to by a 

V V ^  ^  majority of tha property owners may be very difficult. Once the surveyor drafts his best guess on a

\  plat and all tbo property owners have a ohance to object, tho legal problem! will not bo known nor
n m  J
Al /! '  YrtB the legal foe estimates. Depending on the objeotion level and the wealth of the objoctingpardeft,
1  N ij ^
N ft the court costs will be completely unknown. One of tho potential costa of the spatial aiseiamcnt

I *
 ̂ ^  ^  n district would be to pay for damago or to buy out people that hsve property that could become 

“ m  unusable in a replat. Page 4, Line 19, states it cannot make a parcel ineligible for use for which thei

Af . parcel waa originally eligible, but If a parcel, such si on the outside boundary of Rabbit Creek

Iui L' Heights, was largely outside of tho original cubdMdsda area, who will make that party whole? This

, . . KI I I
J

*\

I jf vn may be another unknown cost to the special assessment diatrxx. As all tho conU cannot be know

iJ] a going Into tho district formation, tho residents could be subjecting themselves to unlimited liability.

k \?V  V It is possible that the assessments could exceed the value of unimproved lots, which could then be

^ $̂
 foreclosed on by tho municipality, and the general Uupiyors would end up being liable for the vacant

lot's assessment.

v Pag* 3, Line 1, states that publio notioo will be as per Aluka rule of CMl Procedures. I am not an
i! h*

\ attorney, but can the state IcgJslaturo amend civil prooedure rules which, I believe, are normally 

A  A I changed at the discretion of the State Supreme Court? I recommend a modification to this line that

h' h \v state# that 'notloos will be sent to all parties of record In the affected area by certified mail at least

$  s ?' js /•’ 45 days prior to action being taken In formation of a apodal assessment dn trict". This should require
fj’ ^ A f
v \  w I a title report on every Individual property so that all parties who are not Ustod on tax roles would bo

r *n u rm M t iw » i
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notified prior to their property linea being changed without thdr concurrence.

/  Page 3. Line 20, 00. allow* a different way to vacate right-of-way. ExJitlng vacation statutes require 

certain public heerings and action by elected public officials. TWa paragraph may need to be amended 

to require that at leaat the aame public hearing! bo held if there is going to be any vacation o f right-of- 

\  way. There are people that can be effected by right-of-way other than the property owner* in the 

mbjeot subdivision, Many through rlght-of-waya can be used by commerce and other adjoining 

subdivision owners that would not normally bo noticod just within tho fubdivirion »pedal assessment 

 ̂ district Ibrraatlon.

/ ^ .  /  Page 4, line 23, (m), require* a certified copy of the judgement be recorded. This section needs to 

& j ( i | P  bo modified to require that a copy of tho replat bo filed, at tho appropriate recorder's offioo.

i
/  In closing, the proposed committee substitute is much, much better than the original proposed 

I amendment to tho eartbquakr/riide relief act, but at this time (Ids bill still needs many corrections and 

)  substantial decision aa to whether this is better than the existing laws. Bvon though I realize why 

people want to get some way for erroncoua plat rehe£ at this time I cannot support thie bill as 

presented due to its unlimited l i a b i l i t y iG '/jh c# 'g ’& fa .

* * •  4 * * * ^  S X /S 7 T  <’'* ' / ' ’& £

,* ■  4 *  7 0 s  S . # S S X P  * *  f m & t *  

A c.t T  f " r< sr
&  j0 D > r ,z y ,J ~ r  / *  J  / //T ?  ^ sV y v i

/ t f iZ a x  T f f r / r & £  " S  f r j p e i t p r j v g * .
" I / / /  SJa/ Z f t  ,4 ts tta -* r * r f~ .£ to Z r ,< r 7 ~ / * < w
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AFFILIATE OF AMERICAN CONGRESS ON SURVEYING AND MAPPING 
AFFILIATE OF NATIONAL SOCTF.TY OF PROFESSIONAL SURVEYORS 

MEMBER OF WESTERN FEDERATION OF PROFESSIONAL SURVEYORS
P.O. BOX 101465 

ANCHORAGE. ALASKA 99510

Faxed to 465 4779 

Dear Senator Torgcrson,

I testified on behalf of our Society with regard to SB 79 at the April 12th C&RA Committee 
hearing. My testimony focused on the original bill which proposed to amend AS 09.45.800 
Earthslide Relief Act to includei. procedure for dealing with defective surveys.

I testified that ASPLS had revtev/ed SB 79 and in conjunction with the Municipality of 
Anchorage, offered revised worcing for procedural and clarification purposes. Versions of 
this bill were sent our to our chapters presidents, board of directors and members for 
comments. Recognizing the con*.roversial potential of this bill, I maintained close contact with 
our members and requested that they decide whether ASPLS would support or oppose the 
general concept of a legislative solution to defective surveys. A poll of the voting members of 
our board resulted in a 6/6 split. Given that 3 of the votes in support were from our chapters,
I elected to testify that ASPLS was generally in support of a legislative solution. However, 
this support was to be considered fairly weak.

The day before the hearing, I wis notified that the legislation had been redrafted and separated 
from the Earthslide Relief Act ir. order to allow it to sunset in 3 years. Although you have 
offered to take testimony on this bill up till April, 19th. I will be unable to distribute the 
redrafted bill to our membership and solicit comments in that time frame. I have received 
verbal comments from a few of iur members and they arc generally in support.

I believe that ASPLS can also olfcr support of this redrafted bill for the following reasons:

1. Previous member comments included a suggestion to sunset die bill in 2-3 years. Some 
who felt the legislation was being rushed or proccdurally faulty wanted the sunset 
provision to rid die books of the law if if was found to be poorly thought out or unable 
to meet the goats envisioned by its authors.

Senate Community & Regional Affairs Committee April IX, 1995
Room 427
State Capitol
Juneau, AK 99801-1182
Attn: Senator John Torgcrson, Chair Re: SB 79

2. The redraft appears to be more focused towards the Municipality of Anchorage.
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Although some members found examples of Other surveys throughout the state that 
might benefit from iliis kind of legislation, many would have found it more palatahle if 
it were limited to the Rabbit Creek subdivision or to Anchorage

3 The proposed legislation appears to be sufficiently rigorous as r j limit its use as a last 
resort to solving defective survey problems.

In a perfect world, I would be offering a unified response on behalf Of our Society. 
Unfortunately, that is not the case and this redrafted bill will not likely resolve the concerns of 
some of our members who believe that this legislation is unnecessary and potentially damaging 
to individual rights.

If I can be of further assistance. I can be contacted at 474-2413 Ph or 474-2411 Tax.

Sincerely.

Jolm F. Bennett, PLS 
President



From: BRYAN E. COOFSA To: Tom Wrox f Ui M*:4n«M Tfcrn: 0f;0l:61 no* i oi I

April 14, 1995

110USE JJiLL #176 -  SEMATJS U1LL #79

Tlic hill should ho puxaed. Il Han hoot) wrilleit in such a wuy (Jiul Iho lund dwiw# huvo It) 
xay ihcir boundary* arc in xucli ■ xluki lhal ihii ix (ho only luw thul will work lo fix Iho 
boundary problem*. Thi* hill ix ulxu written xo lliuI lo use thin law, (here muxl bo mnjor 
m ors in ■ lurge area.

I am one o f  the truxlwx <mi (hroo lolx in u xubdivixion lhal thix law would apply In. 1 am 
also a Registered Ptofondonal T and Surveyor in the Stale o r  A Lack*. I huvo worked on Iho 
committee llual helped write Ihix legidalkxr. T believe dial this legislation lias a lot going 
lor il. II ix a win •• win piece oTIegislation. The land irwnerx a I l ee led have lo vole lo tel 
up a special aaaeasmenl district lo pay for die problem and ilThey don'l wanl (o pay <3 (ix 
the pnMem, they can vole down the special axsexsmenl district. Thia legisJnlxm al»> hat a 
Sunset clause in il so that il can he revised or canceled. Ami the passing of lhis legislation 
will not do harm (o anyone

Under xtxlion I (2XAX<i) «n lb* laxl drill that I have Iho special uxscssmcnl district is 
established by AS 29 4f»0l0 — 29 46.140 or under municipal ordinance. Up until lhis 
draft, Ihe special assessment district was established hy the land owners dial may he 
aifccted. I would like lo see llud Ihe land owners still remain in control o f (his special 
assessment district They are Uw ones a (Tectod and (hey are also the laws that have to pay 
(or il.

Your a tntcly

Ikyan li. Cooper PIS



MUNICIPALITY OF ANCHORAGE

M E M O R A N D U M

DATE: April 13, 1995

TO: Georgy Newsham, Assistant Municipal Attorney

Thru: Lee Browning, PE, Municipal Engin

FROM: Tom Knox, PLS, Municipal Surveyor

SUBJECT: Senate Bill 79/House Bill 17G

As you know, I have been working for several years on the Rabbit 
Creek Heights Subdivision and Rabbit Creek view Subdivision survey 
problems. The current companion bills are the result ot that work. 
The type and magnitude of survey problems affecting the property 
owners within these two subdivisions illustrate the need for this 
particular legislation. I have included highlighted examples of 
some of the problems which randomly affect both subdivisions.

It has become necessary to provide a legal mechanism for a 
majority of consenting owners of property within the boundaries of 
a defective survey to be able to correct their survey and record 
an accurate description of their properties. This legislation 
provides a mechanism which identifies the fundinq source, binds 
the property owners to a solution and provides the legal authority 
to ensure equitabi 1 .ity and quiet title to all the properly owners.

i wholly support passage of a bill which would accomplish this 
need.

F cl.

cc: Jim lero, Director of Public Works
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AUTHORITY
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J jv c rm n g  B ody  
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1 ___________
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A

C o n s u lta n t  is  h ire d  to  g a th e r  f a c t s .  
C am e ra  a r e  r s o o w e t  im p ro v em en ts  
lo c a te d .
Zmr m fa r d e -w te p e  a n  e p t f rn h to  rep to t  
f a r  t tm  u u n e id enp d e r i art t h e  c o u r t .

I
C om p la in t: R e d  w ith  th e  c o u r t 
d e e e n b in g  p e rso n a  w/ in te r e s t  in 
th e  e f f e c t e d  p ro p a r ty , th o  typ e  o f 
in te r e s t  t h e y  h a ve , f a c t s  a b o u t  th e  
p ro b lem  a n d  th e  p ro p o se d  repyat.

N o tic e  o f  th e

4
#

A c tio n  is  P o s te d

A n sw e r in t e r e s t e d  p a r t ie s  now n a v e  th e  
o p p o r tu n ity  to  a d d r e s s  th e  c o u r t .

J u d gm en t: T ie  c o u r t  m a y  a c c e p t , m o d ify ,
o r d i r e c t  th e  s u rv e y o r  to  m o d ify  th e  p ro p o se d  
'■eplcrt

I
9.45.865 P r o t e c t s  Iona  ow ne rs from  lo s in g , 
a s  a r e s u l t  o f th e  ju d g m e n t , p re v io u s ly  
e s ta b l is h e d  d evw io pm en t r ig h t s .
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