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SENATE CS FOR CS FOR HOUSE BILL NO. 542(CRA)

IN THE LEGISLATURE GF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION 

UY THE SENATE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Orrcrcds 
Referred:

Sporuor(s): HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE
A BILL

FOR AN ACT ENTITLED

"An Act relating to participation in matters before the Board of Fisheries by

members o f the board; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF TH E STATE OF ALASKA:

* Section 1. PURPOSE. The purpose of ihis Act is to preserve ->nd enhance the ability 

of the Board of Fisheries to act as a lay board. To accomplish this goal, this Act requires I 

members of the board to participate in the issues that come before the board even though the ' 

members have a personal or financial interest in the matter by virtue of their participation in

a fishery.

* See. 2. AS 39.52.120(c) is amended to read:

(c) In addition to other provisions of this section, a public officer who is a 

member of the (BOARD OF FISHERIES OR THE] Board of Game may not act on 

a matter before the board if the public officer has not disclosed in the manner set out 

in AS 39.52.220 all personal or financial interests in a business or organization relating 

to fish or game resources.

•1* SCS CSIIU 542(CRA)
/■ ’ g y  T f x t  L'n d sr lin e d  [DELETED TEXT BRACKETED]



1 * See. 3. AS 39.52.120 is amended by adding a new subsection to read:

2 (d) Notwithstanding any other provision of this chapter, a public officer who

3 is a member of the Board of Fisheries must participate in matters before the board

4 even if the member has a personal or financial interest in the matter. Before

5 participating, the member shall disclose the interest on the record. Disclosure under

6 this subsection is not subject to AS 39.52.220. Participation in a matter before the

7 board after disclosure is not considered to be a use of state facilities to benefit persona

8 or financial interests under (b)(3) of this section. AS 39.52.240 docs not apply to

9 | matters related to this subsection.

10 | * See. 4. This Act lakes effect immediately under AS 01.10.070(c).

S C S C S I I B  5 4 2 (C R A ) •2-
ft’ g y  7 > . v t  Underlined [DELETED TEXT BRACKETED]



F I S C A L  N O T E
STATE  O F  ALASKA
1996 LEGISLATIVE SESSION

H ILL NO. CSHB 542IFSH)

Rovition Data: 
Title: Board of Fish Voting Ethics

Dopt. Affected:
[bRU: __

C o m p o n e n t :

Fish and Gama
Board! of Fiah and Gama
Board Sarvicaa

Sponsor:
Requestor:

Houas CRA
Houaa Fisheries

Expondituros/Rovonuos

COMPONENT SERIAL NO. 

(Thousands of Dollars)

4 0 2

OPERAT1NO EXPENDITURES FY 07 FY 00 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0 0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0 0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND 8. STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0 0 0 0
TOTAL OPERAT1NO 0.0 0.0 0.0 0.0 0.0 0.0

| CAPITAL EXPENDITURES o 0 0 0 0| 0|

CHANOE IN REVENUES f 1 0 0 0 0 0 0|

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Progrem Receipts
1037 GF/Mental Health
Other
TOTAL

Estimate of any currant yaar (FY96) coat: $ 0
POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separata paga if necessary)

"GU"Piaparad by:
Orailion:

Laird Jonas
Board Support Saction J_

Approved by Commissioner: Frank Bus 
Agency: Fish and Gama___

Phone:

Oata:

Oata:

4 0 5  0 1 4 3

3(21/00

3/21/00

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO OOVIRNOR S LEGISLATIVE OFFICE 
Far tu>srlnkvtisa inls*mat*n. i* I Cavamar a lap s'enva 0»<a

ihav It/Ml ISfana e>a/0#« Papal af I



F I S C A L  N O T E
BILL NO. HB 542

Dept. Affected:

STATE OF ALASKA 
1996 LEGISLATIVE SESSION

Revision Date:
Title: *An Act relating to  participation before the Board BRU: ,____________
ot Fisheries by m em bers of the board.*______________________________ Component: ____________
Sponsor: House Community and Regional Affairs Committee ____________
Requester: House Special Committee on Fisheries____________ COMPONENT SERIAL NO.

(Thousands of Dollars)

Department of Law
Civil Division
General Legal Services

2087

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPUES
EOUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0 0.0 0 .0 0 .0 0 .0 0 .0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ~

FUND SOURCE (Thousands o( Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/ProQfam Receipts
1006 GF/MHT’A
Other
TOTAL 0 .0 0.0 0 .0 0 .0 0 .0 0 .0

Estlmnto of any curront yonr (FY96) cost: $ 0 .0

POSITIONS
FULL-TIME 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill amends AS 39.52.120 to exempt mombors of the Board of Fisheries from the financial conflict 
provisions of the Executive Branch Ethics Act. Consequently, members of the board having a personal or 
financial interest in a matter before tho board would bo required to take action on the matter, provided they 
disclosed their interest to tho board on tho record, irrespective of the significance of their personal or financial 
interest in the matter. Tho bill wit' not have a fiscal impact on tho Department of Law.

Prepared by:
Division:

Richard I. Pegue*. Director 
Administrat

Approved by Commissioner 
Agency:

i n lines, miecior u . . O
S.IV.C?^ ^  ^  £  7ySM?7/

:_______________ Bruce M. Bolclho. ArUrnoy General

Phone:,
D ate:.

Date:

465-3672
3(20/96

3/20/96
iw

PREPARER TO PROV IDE ALL D ISTR IBUT ION COPIES TO GOVERNOR S LEG ISLATIVE OFFICE
F o r  t u i l S a r  d i s t r i b u t i o n  i n f o r m a t i o n .  c a ' l  I h a  G o v a m t ' a  l a g i a l a l i v a  O i l  c *

i R t v  1 0 / 9 4 )  90r<ino.*l»/ODR P a p a  t o f  1



TATE OF ALASKA
» 6  LEGISLATIVE SESSION

"  N 0 . _ i _
b i l l  NO. 0111 V e r s io n : c s h b  5 4 2  ( F s m

(H )  P u b lis h  D a te : 3 / 2 1 / 9 6

Dept Affected

itic: 5<JP-___________________ BRU-
K e f r r f J )  O P  P T > h C ^

» n » r P .+  Z .A  P l ) M t o i r r t > &  Components:
a ûestor r /sU M  OAJ PfcA*.

(PENOITURESffiEVENUES: (THOUSANDS OF DOLLARS)
DERATING FY 97 FY 38 FY 99 FYOO FY 01 FY 02

e r s o n a l  S e r v i c e s

r a v e l 1
o n t r a c t u a l 1
a p p l i e s I I
q u i p m e n t 1 I
a n d  & S t r u c t u r e s 1 1 i
r a n t s ,  C l a i m s 1 J I
i s c e l l a n e o u s 1 1 I
:TAL OPERATING o o o o O o

«PITAL 1 o

000 o L o
.VENUE I o 0 a 0 o o

NCING: (THOUSANDS CF DOLLARS)
nerai Fund 1 •
tera i Fund 1 1
te f 1 1 1 .
C T A L c C  I C 1 O o o
:STTICNS:

1 1 1 J _ 1
rt-Time • 1
noorary 1 o 1 Cj o o 1 o 1 o

ALYSJS: 'ATTACH A SEPARATE PAGE F NECESSARY) 
: attached aoii>Tis

tp a ra i  b y * - __________ Due: 3 /  Zjz {  ojG
A r t AC <v?J f /• Phone: 4(© t= » '* ^ 2 -S C

M i -tT c^  Phene:

CM

C O M M I T T E E  C O P Y  p a g e  ( o f  /



House of Representatives 
Special Committee on Fisheries

A l a s k a  S t a t e  L e g i s l a t u r e

M e f f l m o r a B d e m

'ID: Senator John Torgcrson, Chairman
Senate Community and Regional Affairs Committee

FROM: Representative Alan Austerman

DATE: March 28, 1996

RE: HB 542 Board of Fish voting ethics

I respectfully request that a hearing for my bill CSHB 542 (FSM) be 
scheduled in your committee at your earliest possible convenience.

My staff will be providing the referral file which includes backup 
and the appropriate fiscal notes.

Your assistance with this matter is appreciated.

Itoom 131. SliHc Capitol, Juneau. Alruku OOBOM 182 <U07» M l.V l230or 103-21S7



R E P R E S E N T A T I V E  A L A N  A U S T E R M A N  A la sk a  S ta le  I ej^islattire

P.O. Box 2368, Kodiak, Alaska 99615 (9<)7) 486-5930 • Session: Slate Capitol. Juneau, Alaska 99801 465-248"

S p o n s o r  S t a t e m e n t  

H B  5 4 2

"A n  A c t  r e l a t in g  to  p a r t i c i p a t i o n  in  m a t t e r s  b e fo re  th e  B o a rd  o f  F is h e r ie s
b y  m e m b e r s  o f  th e  b o a rd ."

M a rc h  1 9 ,1 9 9 6

T h is  le g is la t io n  w a s  i n t r o d u c e d  b e c a u s e  o f  a g r o w i n g  f r u s t r a t io n  a m o n g  
f i s h in g  A la s k a n s .  A la s k a n s  i n v o lv e d  in  f ish e r ie s  h a v e  w i t n e s s e d  a n  e r o s i o n  
in  th e i r  B o a rd  o f  F ish e r ie s  p ro c e s s  in  r e c e n t  y e a rs .  T h e  c a u s e  is th e  
r e in t e r p r e t a t i o n  a n d  c o n s e q u e n t  i n c r e a s e d  in te r f e r e n c e  o f  t h e  E x e c u t iv e  E th ic s  
A c t  b y  th e  A t to r n e y  G e n e r a l 's  O ffice .

H B  542 a d ju s t s  t h e  con fl ic t  o f  in te r e s t  l a w s  in th e  E x e c u t iv e  E th ic s  A c t  a s  th e y  
a p p l y  to  th e  B o a rd  o f  F ish e r ies .  It s t i p u l a t e s  th a t  all m e m b e r s  w i l l  v o te ,  a f te r  
d i s c lo s u re ,  d e s p i t e  th e i r  f in a n c ia l  o r  p e r s o n a l  in te re s t .  H is to r ic a l ly ,  th is  is 
h o w  th e  b o a r d  f u n c t io n e d  - w i t h  fu ll  p a r t i c ip a t io n  a f te r  co n f l ic t  o f  in te r e s t  
d i s c lo s u re .  It h a s  o n ly  b e e n  in  t h e  las t  f e w  y e a rs  th a t  a conflic t  h a s  
d i s q u a l i f ie d  p a r t i c ip a t io n  o n  a  v o te .

Y o u  h a v e  in  y o u r  b a c k u p  a m e m o r a n d u m  f ro m  m y s e l f  to  S p e a k e r  P h i l l ip s  
w h ic h  re fe rs  to  a  m e e t in g  a  m o n th  a g o  th a t  I a r r a n g e d  w h ic h  w a s  a t t e n d e d  b y  
s ix  B o a rd  o f  F is h e r ie s  c h a i r m e n .  T h r e e  o f  th e s e  c h a i r m e n  c a m e  f r o m  a  
c o m m e rc ia l  b a c k g r o u n d ,  t h r e e  f ro m  a  s p o r t f i s h  b a c k g r o u n d .  T h e i r  f o r e m o s t  
r e c o m m e n d a t i o n  w a s  fo r  a  l e g is la t iv e  fix  to  th e  con fl ic t  o f  in te r e s t  o f  th e  
E x e c u t iv e  E th ics  A ct.

T h e  c h a i r m e n  u n a n i m o u s l y  e m p h a s i z e d  a  con fl ic t  o f  in te r e s t  a d ju s t m e n t  w a s  
n e c e s s a ry  to  m in im iz e  a t t o r n e y  in te r f e r e n c e  in  th e  b o a r d  p r o c e s s  a n d  to  
r e q u i r e  b o a r d  m e m b e r s  to  vo te .  F u r th e r m o r e ,  th e y  a s s e r t e d  th a t  m e m b e r s  o f  
th e  i n d u s t r y  a re  n e c e s s a ry  to  a n d  i n h e r e n t  in  a  s u c c e s s fu l  la y  b o a r d  p ro ce s s .  
T o d a y ,  u n d e r  th e  c u r r e n t  A G  o p i n io n s ,  a n y  f in a n c ia l  i n v o lv e m e n t  
d i s q u a l i f ie s  a  m e m b e r  f ro m  v o t in g ,  t h e r e b y  d i s c o u r a g in g  e x p e r t i s e  o n  th e  
b o a r d .  M e a n w h i le ,  a p e r s o n a l  in te r e s t  h a s  yet to  d i s q u a l i f y  a n y  m e m b e r  f ro m  
v o t in g .

T h is  bill w i l l  b r in g  th e  B o a rd  p ro c e s s  b a c k  to  th e  p e o p le  w h o  k n o w  th e  
i n d u s t r i e s  a n d  w h o  k n o w  fish. O u r  B o a rd  o f  F ish e r ie s  is a m o d e l  in  r e s o u r c e  
m a n a g e m e n t ,  l o n g s t a n d in g  in  its s u c c e s s fu l  t ra c k  r e c o r d  a n d  p u b l ic  
in v o lv e m e n t .  H B  542 will  let t h e  B o a rd  o f  F ish  f u n c t io n  l ik e  it s h o u ld ,  l ik e  
it d id ,  a n d  h o w  it w a s  i n t e n d e d  to  w o rk .

Uhiok • Kjfluk • KoduV • tjrvcn lljv • Old Harbor • Ou/wkic • fort liom



L E G A L  S E R V I C E S

DIVISION OF LEGAL AND RESEARCH SERV ICES 
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Soward S ired , Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105

M E M O R A N  I) li M March 28. 1996

SUBJECT: Participation by members of the Board of Fisheries in board meetings
(CSHB 542(FSH))

TO: Representative Alan Austerman
Attn: Amy Daugherty

FROM: Teresa B. Cramer
Legislative Counsel

You have asked for an interpretation of the requirement contained in CSHB 542(FSI 1) that 
members of the board of Fisheries "must participate in matters before the board even if the 
member has a personal or financial interest in the matter." Sec. 39.52.120(d), added by sec. 
3 of CSHB 542(FSH). The language means that if a member of the board is present at a 
meeting, he or she may not abstain for any reason. The subsection requires the board 
member to disclose a personal or financial interest before participating but does not allow 
abstention for any reason. If the member were absent from the meeting, the member would 
be unable to participate. 1 do not know whether the procedures of the Board of Fisheries 
include any mechanism for compelling the attendance of members.

Please let me know if you have additional questions or if you would like an amendment 
prepared for your review.

TC:pl
96-098. pint



(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA

L E G A L  S E R V I C E S

130 Seward Street, Suito 409
Juneau, Alaska 99801-2105

M E M O R A N D U M March 28, 1996

SUBJECT: Participation by members of the Board of Fisheries in board meetings 
(CSHB 542(FSII))

TO:

FROM:

Representative A!an Austerman 
Attn: Amy Daugherty

Teresa B. Cramer 
Legislative Counsel

You have asked for an interpretation o f the requirement contained in CSHB 542(FSH) that 
members of the board of Fisheries "must participate in matters before the board even if the 
member has a personal or financial interest in the matter." Sec. 39.52.120(d), added by sec. 
3 o f CSHB 542(FSH). The language means that if a member of the board is present at a 
meeting, he or she may not abstain for any reason. The subsection requires the board 
member to disclose a personal or financial interest before participating but docs not allow 
abstention for any reason. If the member were absent from the meeting, the member would 
be unable to participate. I do not know whether the procedures of the Board of Fisheries 
include any mechanism for compelling the attendance of members.

Please let me know if you have additional questions or if you would like an amendment 
prepared for your review.

TC:pl 
96-098.plm

L eg a l I n te r p r e ta t io n



§ 30.52.120 Alaska Statutks § 39.52.120

(2) people who serve as public officers retain their rights to inter­
ests of n personal or financial nature; and
(3) standards of ethical conduct for members of the executive 

branch need to distinguish between those minor and inconsequential 
conflicts that are unavoidable in a free society, nnd those conflicts of 
interests that ure substantial and material.
(b) Unethical conduct is prohibited, but there is no substantial im­

propriety if, as to a specific matter, a public officer's
(1) personal or financial interest in the matter is insignificant, or of 

a type that is possessed generally by the public or a large class of 
persons to which the public officer belongs; or
(2) action or influence would have insignificant or conjectural effect 

on the matter.
(c) The attorney general, designated supervisors, hearing officers, 

and the personnel board must be guided by this section when issuing 
opinions and reaching decisions. (§ 1 ch 87 SLA 1986)

NOTES IX) DECISIONS

Significance o f  personal o r  financial the hou*ing of minimum necunty pri»- 
in le re a t — Sub*lnntinl evidence *up- oner* to a bidder for whom ahe had *encd 
ported the hearing officer’* findings that as vice-president of operation*. Kiln. Inc. 
Department of Corrections’ official had v. Stair, 875 P.2d 1102 (Alaska 1994) 
neither a personal nor a financial interest Cited in Gate* v City of Tcnakre 
in the awarding of a contract concerning Spring*, 822 P 2d 455 (Alaska 1991)

Sec. 39.52.120. Misuse of official position. <a) A public officer 
may not use, or attempt to use, an official position for personal gain, 
and muy not intentionally secure or grant unwarranted benefits or 
treatment for any person.
ib) A public officer may not
(1) seek other employment or contracts through the use or at­

tempted use of official position;
<2) accept, receive, or solicit compensation for the performance of 

official duties or responsibilities from a person other than the state;
<3) use state time, property, equipment, or other facilities to benefit 

personal or financial interests;
(4) take or withhold official action in order to affect a matter in 

which the public officer has a personal or financial interest; or
(5) attempt to benefit a personal or financial interest through coer­

cion of a subordinate.
(c) In addition to other provisions of this section, a public officer 

who is n member of the Board of Fisheries or the Board of Game may 
not act on a mailer before the board if the public officer has not 
disclosed in the manner set out in AS 39.52 220 all personal or finan­
cial interests in a business or organization relating to fish or game 
resources. H 1 ch 87 SLA 1986; am 5 5 ch 121 SLA 1992)

16-1

itw w w n *



§ 39.52.210 A laska Statutes

See. 39.52.210. Declaration of potential violations by public 
employees, (a) A public employee who is involved in a matter that 
may result in a violation of AS 39.52.110 —  39.52.190 shall
(1) refrain from taking any official action relating to the matter 

until a determination is made under this section; and
(2) immediately disclose the matter in writing to the designated 

supervisor.
(b) A public employee's designated supervisor shall make a written 

determination whether an employee's involvement violates AS
39.52.110 —  39.52.190. If the supervisor determines that a violation 
could exist or will occur, the supervisor shall,
(1) reassign duties to cure the employee's potential violation, if fea­

sible; or
(2) direct the divestiture or removal by the employee of the personal 

or financial interests that give rise to the potential violation.
(c) A designated supervisor may request guidance from the attor­

ney general, in accordance with AS 39.52.240, when determining 
whether a public employee is involved in a matter that may result in a 
violation of AS 39.52.110 —  39.52.190. (§ 1 ch 87 SLA 1986)

Sec. 39.52.220. Declaration of potential violations by m e m ­
bers of boards or commissions, (a) A member of a board or com­
mission who is involved in a matter that may result in a violation of 
AS 39.52.110 —  39.52.190 shall disclose the mutter on the public 
record and in writing to the designated supervisor. The supervisor 
shall determine whether the member’s involvement violates AS
39.52.110 —  39.52.190. If a member of the board or commission objects 
to the ruling of the supervisor, or if the supervisor discloses an in­
volvement requiring a determination, the members present at a meet­
ing, excluding the involved member, shall vote on the matter. If the 
supervisor or a majority of the members voting determine that a viola­
tion will exist if the member continues to participate, the member 
shall refrain from voting, deliberating, or participating in the matter.
(b) The designated supervisor or the board or commission may re­

quest guidnnce from the attorney general, in accordance with AS 
39.52.240, when determining whether a member of a board o- commis­
sion is involved in n matter that may result in a violation of AS
39.52.110 —  39.52.190. (§ 1 ch 87 SLA 1986)

Sec. 39.52.230. Reporting of potential violations. A person may 
report to a public officer's designated supervisor, under oath and in 
writing, a potential violation of AS 39.52.110 —  39.52 190 by the 
public ofTicer. The supervisor shall provide u copy of the report to the 
officer who is the subject of the report, and shall review the report to 
determine whether a violation may exist. The supervisor shnll act in 
accordance with AS 39.52.210 or 39.52 220 if the supervisor deter-

1 6 8

S 39.52.240
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mines thut the matter may result in a violation of AS 39.52.110 —  
39.52.190. (§ 1 ch 87 SLA 1986)

Sec. 39.52.240. Advisory opinions, (a) Upon the written request 
of a designated supervisor or a board or commission, the attorney 
general shall issue opinions interpreting this chapter. The requester 
must supply any additional information requested by the attorney 
general in order to issue the opinion. Within 60 days after receiving a 
complete request, the attorney general shall issue an ndvisory opinion 
on the question.
(b) The attorney generul may olTer oral advice if delay would cause 

substantial inconvenience or detriment to the requesting party.
(c) The designated supervisor or a board or commission shall make 

a written determination based on the advice of the attorney general. If 
the advice of the attorney general provides more than one way for a 
public officer to avoid or correct a problem found under AS 39.52.110 
—  39.52.190, the designated supervisor or the board or commission 
shall, aPer consultation with the ofHcer, determine the alternative 
that is most appropriate and advise the officer of any action required 
of the officer to avoid or correct the problem.
(d) A public officer is not liable under this chapter for any action 

carried out in accordance with a determination made under AS 
39.52.210 —  39.52.240 if the officer fully disclosed all relevant facts 
reasonably necessary to the determination.
(e) The attorney general may reconsider, revoke, or modify an advi­

sory opinion at any time, including upon a showing that material facts 
were omitted or misstated in the request for the opinion.
(0 A person may rely on an advisory opinion that is currently in 

effect.
(g) A request for advice made under (a) of this section is confiden­

tial.
(h) The attorney general shall publish in the Alaska Administra­

tive Journal, with sufficient deletions to prevent disclosure of the 
persons whose identities are confidential under (g) of this section, the 
advisory opinions issued under this section that the attorney general 
determines to be of major import because of their general applicability 
to executive branch officers. (§ I ch 87 SLA 1986)

NOTES TO DECISIONS

O pinion not requ ired . — In the ob- official « u  not required to contact the At-
rcnce of any penonnl or financial interest tomcy General regarding the alleged con-
in the contested contract, and given the flict of interest Kilo, Inc. v. State, 875
fact that slate official did not participate (>2d 1102 tAlaska l9tM>.
in or influence the contract award procrM.
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M E M O R A N D U M

D A T E : F eb  .ry  2 8 ,1 9 9 6

TO : R e p r e s e n t a t i v e  G a i l  P h i l l ip s ,  S p e a k e r
H o u s e  o f  R e p r e s e n t a t i v e s

F R O M : R e p r e s e n t a t i v e  A la n  A u s t e r m a n ,  C h a i r m a n
H o u s e  S p e c ia l  C o m m i t t e e  o n  F i s h e r ie s

RE: B o a r d  o f  F i s h e r i e s  C h a i r m e n 's  M e e t in g

O u r  B o a r d  o f  F i s h  c h a i r m a n ' s  m e e t in g  m e t  in  A n c h o r a g e  o n  F e b r u a r y  1 5 th  
a n d  16th  a n d  w a s  a g r e a t  su c c e s s .  T h a n k  y o u  fo r  t h e  o p p o r t u n i t y  to  a s s e m b le  
f iv e  p r i o r  B o a r d  o f  F i s h e r i e s  c h a i r m e n  a n d  th e  c u r r e n t  c h a i r m a n  fo r  th i s  
m e e t in g .  T h e  m e e t i n g  w a s  d e s i g n e d  a s  a n  i n f o r m a l  r o u n d t a b l e  d i s c u s s io n .  
T h e  o n l y  r e q u e s t  o n  m y  p a r t  w a s  to  lo o k  at t h e  o u t l i n e  o f  c o n c e r n s  I s u p p l i e d  
fo r  t h e  m e e t in g .

A s  I k n o w  y o u  a r e  a w a r e ,  t h e s e  a r e  t u r b u l e n t  t im e s  fo r  o u r  f i s h e r ie s  a n d  th e  
b o a r d  p r o c e s s  w h i c h  g o v e r n s  it. I k n o w  y o u  s h a r e  m y  t h o u g h t s  th a t  w e  n e e d  
to  i d e n t i f y  a n d  a d d r e s s  s o m e  o f  t h e  c u r r e n t  t r e n d s  r e g a r d i n g  c o m m e r c i a l  
f i s h e r i e s .

T h e  c h a i r m e n  v o ic e d  c o n c e r n  a b o u t  t h e  c u r r e n t  lev e l  o f  p o l i t i c s  p r e v a l e n t  in  
B o a rd  o f  F i s h e r i e s  a p p o i n t m e n t s  a n d  in  th e  l e g is la t iv e  c o n f i r m a t i o n  p r o c e s s  
in  g e n e r a l .  W h i l e  s o m e  o f  it is  i n h e r e n t  in  t h e  p r o c e s s ,  t h e  le v e l  o f  
q u e s t i o n a b l y  i n t e n d e d  a p p o i n t m  a t s  a n d  p o l i t i c a l  m o t i v e s  a b o u n d  a t  
u n p r e c e d e n t e d  le v e ls .

T h e  c h a i r m e n  w e r e  u n a n i m o u s  th a t  t h e  B o a r d  o f  F i s h e r i e s  r e m a i n  a  l a y  
b o a r d .  T h e y  felt it w o u l d  b e  a  g re a t  lo ss  to  t h e  s ta t e  if th is  p r o c e s s  g a v e  w a y  to  
a  p r o f e s s i o n a l  b o a r d  a s  o t h e r  s t a t e s  h a v e  d o n e .  T h e  r e s i s t a n c e  to  t h e  
p r o f e s s io n a l  b o a r d  p r i m a r i l y  r e s t s  w i t h  t h e  lo s s  o f  v a r i e d  e x p e r i e n c e  to  t h e  
b o a r d ,  p u b l i c  a c c e s s ib i l i ty  to  th e  b o a r d  a n d  t h e  l o n g s t a n d i n g  s u c c e s s fu l  t r a c k  
r e c o r d  o f  o u r  B o a rd  o f  F ishe r ies .

AklitoK • K.irluk • kodial • Ljfvcn Hay • Old Harbor • Ou/mkic • IVr* I ion»
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I t  w a s  a l s o  u n a n i m o u s  th a t  a  p ro fe s s io n a l  b o a r d  be  s e r io u s ly  c o n s id e r e d  o n l y  
if  t h e  p o l i t ic a l  in t e r f e r e n c e  c o n t i n u e d  a n d  th e  con fl ic t  o f  i n te r e s t  c o u ld  n o t  b e  
a d ju s t e d  t o  b e  " w o rk a b le "  to  fo s te r  th e  p r e s e n t  lay  b o a r d  p ro ce ss .  T h e r e  w a s  
s u g g e s t i o n  th a t  e s t a b l i s h m e n t  o f  a  p r o fe s s io n a l  b o a r d  w o u l d  r e q u i r e  c a re f u l  
i m p l e m e n t a t i o n  o f  s p e c i f i c  g u i d e l i n e s  fo r  a p p o i n t m e n t  a n d  p r o c e d u r e s  
w h i c h ,  t h e  g r o u p  felt,  t h e y  c o u ld  d e v is e  if  th e  lay  b o a r d  c h a n g e s  c o u ld  n o t  b e  
a t t a i n e d .

S p e c i f i c a l ly ,  in  o r d e r  to  a s s i s t  t h e  lay  b o a r d ,  th e  c h a i r m e n  s u g g e s t e d  (1) 
m o d i f i c a t i o n  o f  t h e  c o n f l i c t  o f  i n t e r e s t  l a w ,  (2) a d o p t i o n  o f  a  b e t t e r  
a p p o i n t m e n t  t im e  f r a m e ,  a s  in  C S H B  141, a n d  (3) p r o v id e  B o a rd  s ta f f  s u p p o r t .

C o n f l ic t  o f  In te r e s t
T h e  t o p i c  o f  c o n f l i c t  o f  i n t e r e s t  to o k  c e n t e r  s t a g e  a t  th e  m e e t i n g .  T h e  
c h a i r m e n  s a id  t h a t  t h e  a p p l i c a t i o n  o f  t h e  e x e c u t iv e  b r a n c h ' s  c o n f l i c t  o f  
i n t e r e s t  l a w s  a n d  th e  r e c e n t  in te r p r e ta t io n  o f  th e s e  la w s ,  d i d  th e  b o a r d  a  g r e a t  
d i s s e r v ic e  a n d  r e n d e r e d  it n e a r ly  ineffec tive .  T h e re  w a s  c o n c e r n  th a t  th is  l a w  
r e m o v e s  i n d u s t r y  p a r t i c i p a n t s  f r o m  p a r t i c i p a t i n g  in  th e  p r o c e s s  ( w h ic h ,  t h e y  
fe lt ,  i s  t h e  b ig g e s t  b e n e f i t  o f  h a v i n g  a  l a y  b o a rd ) .  T h e r e  w a s  c o n s e n s u s  t h a t  
l a w y e r s  a r e  c l o g g i n g  t h e  s y s t e m  in o r d e r  to  p r o m o t e  t h e i r  o w n  p o l i t i c a l  
a g e n d a s .  I t  w a s  p o i n t e d  o u t  th a t ,  in  th e  p a s t ,  a s  lo n g  as  t h e  i n d iv i d u a l  b o a r d  
m e m b e r s  a d m i t  t h e i r  c o n f l ic t  o n  th e  r e c o r d  a n d  c o u ld  ju s t i fy  t h e i r  v o te ,  t h e  
b o a r d  f u n c t i o n e d  w e l l .  A t  t h e  o u t s e t  o f  th e  m e e t i n g  t h e  c h a i r m e n  
r e c o m m e n d e d  p o s s ib l e  a p p l i c a t io n  o f  t h e  L e g is la t iv e  E th ic s  A ct to  t h e  B o a rd .

C h a n g e  B o a rd  A p p o i n t m e n t  a n d  T e rm  D a te s
O f  a ll  t h e  le g is la t io n  i n t r o d u c e d  o n  th e s e  sub jec ts ,  th e  g r o u p  p r e f e r r e d  H B  141, 
a  b i l l  I s p o n s o r e d  w h i c h  s e ts  th e  a p p o i n t m e n t  d a te  c lo s e r  to  th e  c o n f i r m a t i o n  
d a t e  t h e r e b y  m i n i m i z i n g  t h e  o p p o r t u n i t y  fo r  n e w  m e m b e r s  to  v o t e  a t  b o a r d  
m e e t i n g s  h e ld  p r i o r  t o  l e g i s la t iv e  c o n f i r m a t i o n  h e a r in g s .  T h e  b ill  a l s o  s e t s  
t h e  b e g i n n i n g  d a t e  o f  t e r m s  to  J u ly  1, s o  th a t  n e w  m e m b e r s  a r e  n o t  t h r o w n  
in to  a  b o a r d  m e e t i n g  s e v e r a l  d a y s  a f t e r  a p p o i n t m e n t .  T h a t  l e g i s l a t i o n  is  
a w a i t i n g  s c h e d u l i n g  o n  t h e  S e n a te  F loo r.  P a s s a g e  o f  I IB 141 w o u l d  b e  a 
m a jo r  s t e p  in  r e m e d y i n g  s o m e  o f  th e  p r o b le m s  a s s o c ia te d  w i th  t h e  B o a rd  o f  
F ish  a p p o i n t m e n t  p ro c e s s .

T h e  c h a i r m e n  s t r e s s e d  th a t  i n d iv i d u a l s  w i th  h ig h  l e v e ls  o f  in te g r i t y  n e e d  to  
b e  a p p o i n t e d  t o  th e  B o a rd .  T h e r e  w a s  s o m e  d i s c u s s io n  s u g g e s t i n g  a  p o i n t  
s y s t e m  b e  e s t a b l i s h e d  b y  s t a t u t e .  T h i s  p o i n t  s y s t e m  w o u l d  a s s i s t  t h e  
G o v e r n o r ’s  a d h e r r e n c e  to  c e r t a i n  c r i t e r i a  w h e n  d e c i d i n g  b e t w e e n  g i v e n  
c a n d i d a t e s .  If a p p o i n t m e n t s  w e r e  n o t  m a d e  in  a c c o r d a n c e  to  th is  c r i t e r i a ,  
ju s t i f i c a t io n  w o u l d  n e e d  to  b e  e s ta b l i s h e d  o n  reco rd .
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S ta ff  S u p p o r t
There was concensus that the Board is in dire need of some staff, separate 
from the Department of Fish and Game staff. It was suggested that a legal 
position is needed to assist with mediating issues, before they reach the board, 
and to help with preparation of findings, the legal justification of individual 
votes. There was also substantial support for the board to access biological 
and economic information, independent of the department, for obvious 
reasons. Positions specifically designated to the Board, or funding with RSA 
capabilities, would lighten the excessive demands on the lay board at a 
fraction of the cost of a professional board.

Two chairmen felt if the two major problem areas in fisheries. False Pass and 
Cook Inlet were addressed and resolved, the politics of the process would 
lessen and the board could better function. They recommended that this 
group make specific recommendations on these two areas to the board to 
most effectively get the Board on track.

Update on Conflict of Interest
Since the meeting in Anchorage I have had staff contact Mary McDowell in 
the Governor’s Office and various attorneys in the AG's office. While Mary 
McDowell has indicated a willingness to work with us on an adjustment of 
conflict of interest laws for the Board of Fisheries, Neil Slotnick has indicated 
a reluctance to amend the conflict of interest solely for this board and not all 
boards at one time. Another attorney, Steven Daugherty (no relation to 
Amy), supports amending the financial conflict to any interest above 20 
percent. That means a commercial fisherman could vote on issues regarding 
a fishery which composed 20 percent or less of his income. Steve White of 
the Attorney General’s Office suggested that a loosening of the conflict of 
interest laws undermines public confidence in the Board.

Steven Daugherty also reviewed the Legislative Ethics Act to see if this could 
apply to the Board of Fisheries. This is not a quick fix because much of AS 
24.60 does not or could not apply to the Board of Fish. I am still evaluating 
which sections should and could apply.

The chairmen's general request was that the Board members be able to vote 
despite financial ties and an adjustment was needed to relax the financial 
conflict of interest to more equalize it with the personal conflict of interest 
criteria.
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My staff is pursuing this topic as a priority item. It is my plan to have 
legislation drafted in the very near future to address the conflict of interest. I 
feel that these past and present chairmen arc a very valuable information 
resource that we should continue to draw them together and listen to their 
input.
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A laska
Trollers
Assoc ia t ion

March 29, 1996

Representative Joe Green 
Alaska State Legislature 
Juneau, AK 99811

Dear Representative Green:

I have Peon informed tnat members ot tho House and Senate 
Rcso nittees may meet next week to discuss several issues
inclu , which ATA supports.

nonds the Ethics Act to allow Board of Fisheries members 
to participato in all issues that come befo.e the hoard after disclosing any 
personal or financial interest they may have in a fishery.

Conflicting attorney goncral opinions have confounded the Board's 
voting procedure for years. The current attorney general opinion disqualifies 
nny momhor with a financial interest, yet allows those with personal 
conflicts to vote. ATA believes o lay board with expertise in Alaska 
fislienes eAtieniely irnpuitont (u the legulutuiy piOCeSS that governs Our 
industry. We support a rccusol process wnich allows the Board members 
thomsolvos to dctormino who has a significant conflict of interest and hopo 
you agree.

For your information I havo attached to this letter an updated version 
of ATA's positions on current legislation, if I can provido additional 
information on those or other industry issues, p l e a s e  dun'l hesitalu lu 
contact mo.

Sincerely,

Dale A. Kelley 
fcxocuhvo Uiroctor
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MY NOME I S  N I C K  S Z P B O ,  I WAS A MEMBER OF THE BOARD QF F I S H E R I E S  FROM 
1 9 7 5 - 1 9 0 2  AND I ’ VE BEEN INVOLVED W IT H  ALASK A’ S  r I S M I N U  1N D U SI H Y  HUH THL L A S T  
T H I K 1 Y  Y EA RS .  I S U P P O R T  HB 5 4 2 .  I RECENTLY ATTENDED A MEET INO OF THE 
P R E S E N T  AND P A S T  F I S H E R I E S  BOARD CHAIRMEN CALLED BY R E P .  AUSTERMAN. TH OSE 
A T T E N D I N G  SPANN ED A 2 0  YEAR P E R I O D  OF BOARD S E R V I C E  AND ALL WERE I N  F U l . L  
AGREEMENT THAT T H I S  CHANGE WAS MOST NEEDED.

F I S H E R I E S  MANAGEMENT AND A L L O C A T IO N  D E C I S I O N S  ARE VERY IMPORTANT TO A L A S K A ’ S  
ECONOMY. WE NEED THE F U L L  P A R T I C I P A T I O N  OF MEMBERS WHO ARE HIG HLY  
KNOWLEDGEABLE AND WIDELY E X P E R I E N C E D  I N  A V A R IE T Y  OF D I F F E R E N T  F I S H E R Y  U S E S .  
THE I S S U E S  ARE TOO COMPLEX AND TOO IMPORTANT TO R I S K  D E C ISIO N S BY A BOARD 
THAT DOESN'T FULLY UHDKRSTAND ALL THE IMPLICATIONS UF THEIR D E C ISIO N S.

PEOPLE WITH A LOT OF KNOWLEDGE AND EXPERIENCE ARE LIKELY TO HAVE BOTH A 
FINANCIAL AND A PERSONAL INTEREST IN  AN IS S U E . HOWEVER, THE EXECUTIVE 
BRANCH ETHICS ACT PR O H IB ITS PA RTICIPA TIO N  BY A MEMBER WITH A PERSONAL OR 
FINANCIAL INTEREST AND THUS FRUSTRATES THE INTENT OF HAVING A BOARD COMPOSED 
ClF MEMBERS WITH KNOWLEDGE AND EXPERIENCE. THE 7 MEMBER F IS H E R IE S  BOARD 
REQUIRES 4 VOTES TO PASS AN ACTION REGARDLESS OF HOW MANY MEMBERS ARE 
ACTUALLY PA R T IC IPA T IN G . AT ONE TIME THE UOARD HAD 4 MEMBERS
WHO HELD BRISTOL BAY SALMON PERM ITS. UNDER THE PRESENT LEGAL O P IN IO N S, THAT 
BOARD COULDN'T FUNCTION ON ANY ACTION THAT DEALT WITH BRISTOL BAY. THERE 
HAVE BEEN OTHER SITUATIONS WHERE 0)U.Y 4 OR 5  MEMBERS HAVE BEEN RULED 
E L IG IB L E  TO P A R T C IP A T E ^  W  ACTION TO CHANGE THE STATUS QUO FAILED 3 - 2 ,  YET 
A MOTION TO APPROVE FIN t/IN G S IN SUPPORT OF THAT VOTE ALSO FAILED BECAUSE 
ONLY A PORTION OF THE MEMBERSHIP WAS ALLOWED TO VOTE. THE BOARD'S ACTION TO 
MAINTAIN THE STATUS QUO WAS NUL1F1FJ) BY I T S  IN A B IL ITY  TO APPROVE FIN D IN G S.

YOU MAY HAVE M ISGIVINGS ABOUT EXEMPTING THE BOARD FROM THE ETH ICS ACT 
BECAUSE YOU FEEL I T  MAY VIOLATE THE PUBLIC TRUST. THERE ARE OTHER WAYS TO 
PRDTECT THE P U B L IC 'S  INTEREST WHILE S T IL L  ALLOWING PA R TIC IPA T IO N  BY MEMBERS 
WHO ARE INVOLVED WITH THE IS S U E . THE PUBLIC WOULDN'T BE CONCERNED ABOUT 
BOARD MEMBER'S FINANCIAL OR PERSONAL INTERESTS I F  THEY WERE CONFIDENT THAT 
THE BOARD MEMBER'S VOTE WAS IH  THE PUBLIC INTEREST AND BASED OH THE FACTS OH 
THE RECORD. BY REQUIRING THE BOARD TO DOCUMENT THE REASONS FOR AH ACTION BY 
FIN D IN G S OF FACT, THE PUBLIC CAH BE ASSURED THAT BOARD MEMBERS ARE VOTING 
BASED ON THEIR EXPERTISE RATHER THAN THEIR CONPLICTS. THESE FIN D IN G S WOULD 
GIVE THE PUBLIC A WRITTEN BA SIS  FOR CONTROVERSIAL BOARD D E C IS IO N S . POSSIBLY 
EACH BOARD MEMBER COULD ADDITIONALLY BE REQUIRED TO PRODUCE PFJ»SOHAL 
F IN D IN G S , EXPLAINING TO THE PU BLIC THEIR INDIVIDUAL REASONS FOR A PARTICULAR 
VOTE.

THESE ADDITIONAL OBLIGATIONS WOULD REQUIRE INCREASED STA FF SUPPORT, OUT I F  
THE BOARD I S  TO REGAIN THE CONFIDENCE OF THE PUBLIC, THEM THEY ARE VERY MUCH 
NEEDED AND LONG OVERDUE.
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An Ar t Relating to Participation in Matters Before The Board Of Fisheries By Members Of

tno Bnarrf

Tostimonv 

Jeffrey P Stephan 
United Fishermen's Marketing Association. Inc 

Kodiak Alaska

lo the

Committee on Resources 

Alaska House "I Representatives 
Nineteenth legislature • Second Session 

M arch?? 19%

Mr. Chairmen, members of the Committee my name w, Jeff Stephan. I am here today 

representing the United Fishermens Marketing Association, Inc. (UFMA). which is 
oaseci in Kodiak. AK. UFMA is a multi-species muiti gear-type commercial fishermen's 
association Our membership Includes seiners pot fishermen, longliners and trawlers 
who ha-vrwl 3 almon. herring, halibut black cod. king crab, tanner crab, opllto crab 
dungeness crab, pacific cod. pollock and Mariish throughout the Gulf of Alaska and mo 

Boring Sea/Aleutian Islands. UFMA members are interested in. and affected by tho 
activities of the Alaska Board of Fisheries tBoard: i nave represented UFMA at Beard 

meotings since 1970 We appreciate the opportunity to provide testimony on HB 542

UFMA supports HB 542 Wfe applaud me ntfoMs d  Representative Austerman anc om.9r 

members of the House Rosourcos Comm-noo and me Legislature who have taken the 

initially* m address this Issue.

Generally we hope that the Governor and me Legislature are careful in the appointment 
and confirmation of Board members Wo nnoe mat me Board Is mado up of persons



who am capable of conducting the public business m a manner that does not exercise 

any per4, ->nai or financial conflict of interest that they may have, or any prejudice that 

they mny nctd It has been both frightening and disappointing to observe several pest 

Board meetings when it is has been wholly obvious that a Board member held an 

unmistakable predetermined bias with regard to a particular regulatory matter, and was 

not open to a fair and objective reasoning and consideration of the facts relative to such 

rogutatnry matter. Wo note, howovor that those predetermined attitudes, prejudices 

and biases nro frequently not based on a fmancai conflict of interest.

We agree that the Board has been hamstrung because of the current status ;nd 

exercise of Ethics Act determinations under AS 39 52 by the Alaska Attorney General 

(Attorney General). Additionally, we have senous concern that the current process 
opens the door for any administration to direct, control and otherwise Influence the 

policy end regulatory autonomy of tno Board through the offices of the Attorney General 

by virtue of the authority that is held by the Attorney General to disqualify Board 

members from voting. The Administration and me Attorney General hold de facto 

control over tho regulatory process of the Board through tho power that they possess to 

dlsqual'fv Board members from voting Currently, tho possibility exists for rne 

Administration (i.e., Governor, Attorney General Commissioner of the Alaska 

Department of Fish and Game (ADE&G) etc1 to influence the regulatory and policy 

actions of tho Board for political or other reasons through the exercise of this authority *o 

disqualify Board members from voting

While you may take action through hb 542 to modifv tho Ethics Act determination 

relative to the Board, or otherwise take action through other legislation to make drastic 

changes to the structure1 of the Board, we respectfully submit that you are not getting ro 
tho root of the problem. We fully support me much needed action to Improve me 

operational autonomy of the Board that is err boded by HB 542. Nevertheless, we 

respectfully submit that the Legislature should immediately address several elements 

relative to the underlying oporationai and administrative process of the Board We 

respectfully recommend that '.he Legislator* adopt legislation that will ensure that oafo'e

HD 54?. UFMA Testimony. 3/22/96.
RosoiKrf'ttr/)mmino0 . Alaska House ol Reproso*»ii»»»vov mvje ?/*-

1 i e . regional Boards, multiple Boards regional or otherwise designatod seals. 
Increasing the size of the Board etc
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the Board adopts, amends or repeals a regulation the Board shall be required to

1 Substantively and reasonably consider and analyze sovorai 

S’gnificant subject areas as a basis for any regulatory action that tho Board 

nay take, and specifically with regard to any regulatory action whore tho 

Board employs the Allocation Criteria'’, tho Mixed Stock Policy ,̂ or acts 

uoon an Agenda Change Request* Such Consideration and analysis 

should include, and not be limited to the following:
(a) alternative regulatory options
(b) costs and benefits of the regulatory action.
(c) economic Impacts on those who are affected by 
the regulatory action.
(d) environmental impacts ol tho legulatory action,

(e) conservation impacts of the regulatory action,

(f) other relevant facts and considerations.
2 Produce written findings with regard to significant regulatory Issues 
that tho Board addresses, specifically with regard to any regulatory action 

where the Board employs the Allocation Criteria the Mixed Stock Policy, or 

acts upon an Agenda Change Reauesi Such wetten findings should;
(a) include a summary, analysis and enumeration 

of the significant facts that were considered by the 
Boara as part of a Board action to adopt, amend or 
repeal a regulation, or to anopt an Agenda Change 

Request.
(b) include a summary analyse ana enumeration 
of the deliberation of the Board relative to a Board 
action to adopt, amend or repeat a regulation, or to 

adopt an Agenda Change Request
(c) include a summary and enumeration of tho

2 AS 16.05.251(0). REGULATIONS OF THE BOARD OF FISHERIES.; and 5 AAC 
39 205. CRITERIA FOR THE ALLOCATION OF FISHERY RESOURCES AMONG 
PERSONAL USE. SPORT, AND COMMERCIAL FISHERIES.
3 5 AAC 39 220. POLICY FOR THE MANAGEMENT OF MIXED STOCK SALMON 
FISHERIES
< 5 AAC 39.999. POLICY FOR CHANGING BOARD AGENDA
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roasoning. analysis, logic and justification that the 

Board applied when they acted to adopt amend or 

repeal a regulation, or to adopt an Agonda Change 

Request,

(d) prove that the Board substantively reasonably 

and rationally considered analyzed and deliberated 

relative to the required analyses and considerations 

that are suggested in “1" above 

.* Produce oral individual findings op me record that;

(a) itemize the facts and elements of deliberation 

that were considered by the individual Board member 
in making her/his decision

(b) permit the public to evaluate me individual 

reasons, analysis, logic and justification that an 

individual Board member applied to her/his decision 

making,

(c) prove that an individual Board member who 

influenced a decision to adopt amend or repeal a 

regulation, or to adopt an Agenda Change Request 

through debate, deliberation and the exercise of a vote 

did reasonably and rationally consider and analyze 

the required considerations ann analyses that are 

suggested In “1" abovo

We lasportfully suggest that the Legislature snouid act to Impose necessary regulate/ 

reform upon the Board process The Legislature should also act to address the 

administrative operation of the Board’1 The comoiexities of fishories conservation 

manaqemont and allocation are certain to expand and mcieaso In tho future T>«e

5 Several aspects of tho administrative opeiation of tno Board aro in great need of 
Improvement and modification [i.e., precise and ngorous adherence to the legal 
requirements of handling Agenda Change Requests (5 AAC 39 999. POLICY FOR 
CHANGING BOARD AGENDA), and an associated and supportive background 
information, compfeto and timely response fo information requests from the public, 
compioto and timely dissemination of mformaLor to the pub'le that is relevant to Beard 
deliberating and action; adequate and reasonable not-ce to the public; etc.]
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Legislature must take action to insure that tho Board process will serve the public and 

will protect the resource that tho Board *s statutorily required to manage and conservn 

Without such legislative action, the Board has wide latitude to operate in an arbitrary 
and caoncious manner. Without such legislative action, and depending to n targe 

extent on the ability of the Attorney General to disqualify Board members from voting 

and on the influence that is exercised in the appom im un t and confirmation of persons to 

tho Board the Administration has wide latitude to influence the autonomy and derision 

mak'nq of too Board.

We support HB 542 as a first Important step toward improving tho 8oard process ’-Vo 

respectfully suggest that the structure of the Board is not so much in need of attent'on 
and fixing as is the underlying process by which ihe Board administers, operates nod 

regulates under their statutory authoMy

Thank y:n for the opportunity to testify to you today

Respect! j;|y Submitted By:
Jeffrey R Stephan

United Fishermen's Marketing Association in-.

P.O Bc< *035 
Kodiak r,K 99615 
te le p h o n e  907-456*3453  

fax 907 •486-3362
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DONALD CRAIG MITCHELL 
1335 F Street 
Anchorage, Alaska 99501 
(907) 276-1681

Attorney for Intervenors

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

PENINSULA MARKETING ASSOCIATION, et al., )
)

Plaintiffs, )
)

v. )
)

STATE OF ALASKA, et al., )

Defendants, )

YUKON-KUSKOKWIM FISHERIES TASK FORCE, et al., )
)

Intervenors. )
 )

Civil No. 3AN-88-12324

AFFIDAVIT OF. THE.HONORABLE JAY S. HAMMONS
I, JAY S. HAMMOND, having been first duly sworn, hereby

depose and say:

1. I am a resident of Lake Clark, Alaska. I also am a

conrarcial set net salmon fisherman who annually participates in

the Bristol Bay commercial salmon fishery. From 1959 to 1964 I

served in the Alaska House of Representatives representing what

is row House Election District No. 26. From 1967 to 1972 I

served in the Alaska Senate representing what is now Senate

Election District No. N. In 1974 I was elected Governor of

Alaska and s e r v e d  in that position until 1982.



2. During the First Alaska Legislature I was a member of 

the House Resources Committee. In that capacity, I voted to 

report and later, on the floor, to pass HB 201, a bill enacted as 

ch. 94 SLA 1959 entitled "Fish and Game Code of Alaska." The 

First Alaska Legislature also enacted HB 114, sec. 17, ch. 64 SLA 

1959 (presently codified as AS 44.39.030). HB 201 established an 

eicht-member Board of Fish and Game to which the Legislature 

delegated authority to adopt fishing regulations (in 1975 the 

Legislature divided the Board into a seven-member Board of 

Fisheries and seven-member Board of Game). The statute required 

the Governor to appoint individuals to the Board "without regard

to political affiliation or special interest." HB 114 required

the Governor to appoint the Commissioner of Fish and Game from

among a list of nominees submitted to him by the Board of Fish

and Game.

3. Throughout the Alaska House of Representatives' 

consideration of HB 201 and HB 114, I exercised my best effort to 

create a regulatory structure that would accomplish three 

important goals: to ensure that fishing would not be allowed to 

compromise the health of Alaska fish stocks, to ensure that 

fishing regulations would be adopted in a fair and impartial 

mar.ncr and to establish a regulatory structure in which every 

fisherman could have confidence that his or her opportunity to 

fish was being regulated independent of political, economic or 

special interest bias.

2



4. In 1959 I thought that the Legislature's effort to 

establish a regulatory system that would achieve the goals 

described in paragraph no. 3 was generally successful. But I did 

fail in one regard. To keep politics out of fish and game 

management, HB 114 required the Governor to select his 

Commissioner of Fish and Game from among a list of individuals 

submitted by the Board of Fish and Game whose members, in theory, 

had themselves been appointed without regard to "political 

affiliation or special interest." To completely remove the 

Commissioner (and fish and game management) from politics, during 

House debate on HB 114 I offered an amendment to designate the 

Commissioner as a board or commission described in art. Ill, sec. 

26 of the Alaska Constitution. The purpose of my amendment was 

to prevent the Governor of Alaska from dabbling in fish and game 

management the way Governors have in other states where a 

politically impartial board does not exist to buffer the 

regulatory process from gubernatorial politics. Unfortunately, 

my amendment did not pass. See 1959 House Journal at 403-04. As

a result, the Commissioner serves at the Governor's pleasure. If

my amendment had passed, a new Governor could not replace the 

Commissioner at will. Rather, the Commissioner could only be 

replaced in the manner "provided by law."

5. The federal government transferred fish and game 

regulatory authority to the State of Alaska (and hence to tho 

Board of Fir.h and Game) in 1960. After more than 30 years of

experience as a commercial fisherman, 12 years of experience as a

3



legislator and eight years of experience as Governor of Alaska 

(during which tenure I appointed commissioners and board members) 

I have come to realize that the fish and game regulatory 

structure that I and other members of the First Alaska 

Legislature created is fatally flawed in a respect that none of 

us appreciated in 1959. What I and other legislators failed to 

adequately consider was the extent to which Board members 

appointed "without regard to political affiliation or special 

interest" would carry their own political, economic, social and 

other biases into the regulatory arena. Inevitably, when 

individuals who have a personal economic or social interest in 

particular Alaska fisheries become board members who then make 

regulatory decisions that, by their nature, accommodate groups of 

fishermen who profit economically from board decisions, both the 

fact and the perception of special interest bias is apparent. In 

retrospect, the practice of appointing individuals to the Board 

of Fisheries because of their past or present participation in 

particular fisheries is fundamentally unfair to the thousands of 

fishermen whose economic and other interests are not personally 

represented by individual board members. Indeed, if the 

Legislature wanted to ensure that the economic and other 

interests of all groups of Alaska fishermen have the same degree 

of representation on the Board, it would have to expand the Board 

to at least 150 members. Since Board membership presently is 

limited to seven individuals, as any fisherman familiar with 

Board proceedings can attest, fishermen whose gear groups or

4



fisheries are represented on the Board are better accommodated by 

Board action than fishermen whose gear groups or fisheries are 

not represented on the Board. In retrospect, this result could 

easily have been avoided if the 1959 Legislature had prohibited 

the Governor from appointing individuals to the Board who have 

any economic or other interest in Alaska fisheries. Doing so 

would not have been difficult, and it is interesting to note that 

the Legislature did precisely that when it enacted criteria for 

appointment to the Commercial Fisheries Entry Commission.

6. In addition to the situation described in the cross- 

claim in the above-captioned action, other examples of the 

unfairness that results from the inherent Board member conflicts- 

of-interest described in paragraph no. 5 are numerous. For 

example, a majority of commercial fishermen who participate in 

the Alaska salmon fishery hold set net limited entry permits. 

However, set net fishermen frequently have had no representation 

on the Board of Fisheries, while drift net fishermen historically 

have had at least two seats (and on occasion as many as four 

seats) on the Board. The attendant Board bias in favor of drift 

net fishing has exhibited itself in numerous ways. In Bristol 

Bay, Board regulations prohibit set net fishermen (approximately 

90 percent of whom are Alaska residents) from fishing with nets 

longer than 50 fathoms (300 feet), but allow drift net fishermen 

(almost 50 percent of whom are non-residents) to fish with 150 

fathom (900 feet) nets. See 5 AAC 06.331(c). Similarly, in Cook 

Inlet Board regulations limit set net fishermen to an aggregate 

of 105 fathoms (630 feet) of net, but allow drift net fishermen

5



t o  f i s h  w ith  150 fathom n e t s .  See 5 AAC 21 .3 31 (d ) .  More 
im po r tan t l y ,  most ADF&G b i o l o g i s t s  a g r e e  t h a t  the annual B r i s t o l  
Bay salmon run might b e s t  have been managed by a l low ing  the 
h a r v e s t  t o  be tak en  by s e t  n e t s  and by f ishermen f i s h in g  with 
d r i f t  n e t s  a t  th e  r i v e r  mouths in sm a l l  s k i f f s .  Doing so would 
a l l ow  ADF&G to  en sure  t h a t  d i s c r e t e  salmon s t o c k s  t h a t  spawn in 
each o f  th e  B r i s t o l  Bay r i v e r  sys tems a r e  not in t e r c e p t e d  and 
o v e rh a r v e s t e d  and t h a t  escapement g o a l s  fo r  each system a r e  
a ch i e v ed .  But becau se  i t s  members in th e  p a s t  have favo red  d r i f t  
n e t  f i shermen , th e  Board has adopted r e g u l a t i o n s  which a ch ie v e  a 
c o n t r a r y  r e s u l t .  In p a r t i c u l a r ,  th e  r e g u l a t i o n s  have au tho r iz ed  
and encouraged d r i f t  n e t  f ishermen to  i n v e s t  in  l a r g e ,  expen s ive  
and ex t r em e ly  e f f i c i e n t  b o a t s .  As a r e s u l t ,  th e  d r i f t  ne t 
f i s h e r y  i s  d r a s t i c a l l y  o v e r c a p i t a l i z e d .  The o v e r c a p i t a l i z a t i o n  
has put undue p r e s s u r e  on ADF&G and the Board to  a l low  the d r i f t  
f l e e t  to  i n t e r c e p t  commingled B r i s t o l  Bay salmon s t o c k s  in open 
w a te r  in  f r o n t  o f  th e  Egegik R iv e r  and e l s ew h e r e .  Although the 
s i t u a t i o n  i s  b i o l o g i c a l l y  dangerous and p a t e n t l y  u n f a i r  to  both 
s e t  and d r i f t  n e t  f ishermen who f i s h  in r i v e r s  o f  o r i g i n  th a t  
salmon in t e r c e p t e d  a t  Egegik never rea ch ,  th e  Board has done 
l i t t l e  t o  c o r r e c t  th e  problem because doing so would a f f r o n t  the 
mass ive  and p o l i t i c a l l y  powerful d r i f t  f l e e t .

7 .  Although the  a n a l y s i s  o f  Board b i a s  in paragraph no. 6 
i s  a s e t  ne t f i sh e rm an ' s  p e r s p e c t i v e ,  I v o i c ed  s im i l a r  compla in ts  
to  no a v a i l  when I p a r t i c i p a t e d  in the B r i s t o l  Bay f i s h e r y  as a 
d r i f t  ne t f i sherman . The po in t  i s  s imply t h a t ,  based on my more 
than 30 y e a r s  o f  e xp e r i en c e  a s  a B r i s t o l  Bay f isherman, in my

6



op in ion ,  th e  i n t e r v e n o r s '  c r o s s - c l a im  in  th e  a b o v e - c ap t io n ed  
a c t i o n  does not d e s c r i b e  an i s o l a t e d  s i t u a t i o n .  The f a c t  i s  th a t  
i f  i t  was e v e r  a p p ro p r i a t e  when A laska was a sm a l l  s t a t e ,  a s  the 
i n t e r v e n o r s  a l l e g e ,  th e  p r e s e n t  Board sys tem i s  p a t e n t l y  and 
fundamen ta l ly  u n f a i r  t o  thousands o f  f i shermen who have a 
l e g i t im a t e  e x p e c t a t i o n  t h a t  t h e i r  oppo r tun i ty  t o  p a r t i c i p a t e  in 
A l a s k a ' s  f i s h e r i e s  w i l l  be r e g u l a t e d  f a i r l y  and im p a r t i a l l y .  In 
t h a t  r e g a rd ,  wh i l e  th e  s t a t u t e  may p r o h i b i t  do ing so ,  du r in g  my 
t en u r e  a s  Governor, a s  a m a t te r  o f  c o u r s e ,  I nominated 
i n d i v i d u a l s  to  s e r v e  on the Board o f  F i s h e r i e s  w i th  knowledge o f  
th e  a r e a  o f  th e  s t a t e  in which they r e s i d e d ,  th e  f i s h e r i e s  in 
which th ey  p a r t i c i p a t e d ,  th e  g e a r  they u t i l i z e d  and th e  f i s h i n g  
groups whose i n t e r e s t s  th ey  r e p r e s en t e d .  I d id  so  in o r d e r  to  
t r y  and b a l an c e  f i s h i n g  group r e p r e s e n t a t i o n  on th e  Board in  the 
f o r l o r n  and u l t im a t e l y  unfounded hope t h a t ,  a c c e p t in g  th e  
e x i s t i n g  r e g u l a t o r y  s t r u c t u r e  a s  a g i v en ,  doing so  somehow would 
r e s u l t  in  f a i r e r  and more imp*’*M » 1

SUBSCRIBED AND SWORN to  b e f o r e  me t h i s  27th day o f  August,
1990, at Port A l s worth , A la sk a .
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Senate Community and Regional A f f a i r s  Committee John Torgerson-Chair
Senate S t a t e  A f f a i r s  Committoe B ar t  Sharp, Chair
Senate Resources Committee Loren Leman, Chair
Senate F inance Committoo S tevo Frank, Chair
DATE: A p r i l  10, 1996
SUBJECT: HB 542

Dear Honorable Chairman,
T am w r i t i n g  to  you about HB 54 2. HB 542 p e r t a i n s  t o  th e  Board o f  F i s h e r i e s  vo t ing  e th icB .  The b i l l  must be passed i f  th e  board p roc a i s  to  work to  tho b e n e f i t  o f a l l  u se r  groups a s  was o r i g i n a l l y  intended when Governor Hammond s igned th e  b i l l  in  197*.
The b i l l  was r e f e r r e d  to  th e  sen a te  Community and Regional A f f a i r s  Committee, and then tho S t a t e  A f f a i r s  Committoe, and then the Resources Committee and f i n a l l y  the Flnanco Committee a f t e r  pausing overwhelmingly on the f l o o r  o f  tho House.
1 was appointed to  the Board o f  P ich o r i c s  by Governor Wally Hickel in  February l ,  1992. I was reappo in ted t o  the board by Covernor Tony Knowles in February 1, 1995.
During my f i r s t  term on tha board, A ttorney General Cha r l i e  Cole rev iewed my e t h i c s  d i s c l o s u r e  and determined t h a t  T could p a r t i c i p a t e  in  d e l i b e r a t i o n s  on tho Area K/AYK chum iaaua  because my l e v e l  o f  f i n a n c i a l  i n t e r e s t  was i n s i g n i f i c a n t .  I  p a r t i c i p a t e d  in th e  1/93 chum meeting and was a f u l l  p a r t i c i p a n t  in a l l  a s p e c t s  o f  the d e l ib e r a t io n * ; .
When a new AG took o f f i c e ,  ho determined t h a t  under tho cu r r e n t  o t h i c c  law, because my fam i ly  and I  hold l im i t e d  en t r y  perm its  f o r  the B r i s t o l  Bay f i s h e r y ,  I could no longer p a r t i c i p a t e  in tho Area M/ AYK chum cap io su c .  He f e l t  t h a t  my fam i ly  and I could p o s s i b l y  m a t e r i a l l y  b e n e f i t  i f  the chum cap was lowered.
Lowering the cap could r e o u l t  in Area M fishermen not be ing ab le  t o  h a r v e s t  t h e i r  f u l l  a l lo tm en t o f  B r i s t o l  Bay cockeye a s  prov ided by th e  Juno Management Plan because they could reach the chum cap b e fo r e  they reached the 8.3% o f  the B r i s t o l  Bay run a l l o t e d  to  them.
tiecauoo four v o t e s  a re  needed t o  change any r e g u l a t i o n ,  I fo o l  the Area H/AYK i s s u e  w i l l  never be r e so lv ed  a s  long as I o r  any



fu tu r e  board member from B r i s t o l  Bay s i t s  on the board o f  f i s h e r i e s  because th ey  w i l l  be c o n f l i c t e d  c o n f l i c t e d  out under the cu r ren t i n t e r p r e t a t i o n  o f  th e  e t h i c s  law.
The c u r r e n t  law statCG th a t  members can p a r t i c i p a t e  a s  long as th e r e  i s  no s i g n i f i c a n t  or s u b s t a n t i a l  pe rsona l or f i n a n c i a l  i n t e r e s t  on the i s s u e s  be fo re  the board.
In summary, th e  problem with the cu r r en t  e t h i c s  law i s  t h a t  because th e r e  i e  no s tandard o f measurement o f  what c o n s t i t u t e s  a s i g n i f i c a n t  or s u b s t a n t i a l  f i n a n c i a l  or pe r sona l  i n t e r e s t ,  any b e n e f i t  no matte r how minuscule , w i l l  be ru led  a s  a c o n f l i c t  o f  i n t o r c s t ,  thu s  a c o n f l i c t  i s  d e c l a r e d  and th a t  board member w i l l  be exc luded from d e l i b e r a t i o n s .

S in c e r e l y ,

Tre fon Angasan
Pub l i c  member, Board o f  F i s h e r i e s




