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W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

CS F O R  H O U S E  B IL L  N O . 543( )

IN  TH E LEG ISLA TU R E O F  TH E STA TE O F A LA SK A  

N IN ETEEN TH  LEG ISLA TU R E - SECOND SESSIO N

BY

Offered:
Referred:

Sponsor(s): HOUSE TRANSPORTATION COMMITTEE

A B IL L  

F O R  A N  A C T  E N T IT L E D  

" A n  A ct re la tin g  to  s ta te  a i rp o r ts  a n d  a i r  n av ig a tio n a l fa c ili tie s ."

B E  IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c tio n  1. FIN D IN G S A N D  ST A T E M E N T  O F  PU RPOSE, (a) T h e  leg isla tu re  finds 

that

(1) it often takes considerable com m itm ent, time, and resources for a lessee 

to  estab lish  a fully developed revenue-producing  business or noncom m ercial en te rp rise  on 
leased  land on an airport ow ned and operated  by the state;

(2) a  developed  business or noncom m ercial enterprise by an airport lessee 

p roduces a stable long-term  flow o f revenue to the local com m unity and the state in the form 

o f  incom e from  jo b s  created and taxes paid;

(3) a  developed business by an airport lessee usually has estab lished  a positive 

reputation  w ith  its clien tele  that enhances future tourism  and com m erce in this sta te;

(4) a  developed business by an airport lessee is better positioned  to genera te  

m ore federal passenger entitlem ent m oney for the airport and the state;

(5) a developed business or noncom m ercial enterprise on an airport land lease
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g en era lly  m axim izes the use o f  the  airport in frastructu re, and this m axim ization  m akes the 

a irpo rt's  opera tion  m ore econom ical; and

(6) providing a right and option to lessees o f airport land to con tinue to lease 

the  land w ill encourage  and en h an ce  com pliance  w ith state law and a irport leases, and this 
co m p lian ce  will benefit the overa ll operations o f the state airport system .

(b) It is the purpose o f  the legislature to p reserve and establish, for qualify ing  land 

lessees w ho are in com pliance w ith  state law and airport leases, a  right, consistent w ith sound 

a irp o rt p lanning , to con tinue to  lease the land in o rder to continue their businesses and 

noncom m ercial enterprises and in o rder to p rom ote a strong aviation industry in this state with 

lo ng -term  benefits to local com m unities, the airports, and  the state.

* Sec. 2. AS 02 .15 .090  is am end ed  to read:

Sec. 02.15.090. O PE R A T IO N  A N D  U SE PRIVILEGES, (a) In operating an 

airport o r  air navigation facility  ow ned or controlled  by the state, the departm ent m ay 

en ter into contracts, leases, and o ther arrangem ents covering periods not exceeding 55 

years w ith a person, m unicipality , o r the U nited  States, granting the privilege o f using 

o r im proving  an a irport o r a ir  navigation facility  or a portion o f  it o r space in it for 
com m ercia l, governm enta l, o r o ther pub lic  purposes, including p rivate  a v ia tio n  u se s 

[PL A N E T IE  D O W N ]; o r conferring  the p riv ilege o f supplying goods, com m odities, 
serv ices, o r facilities a t an airport o r a ir navigation facility. T he departm ent m ay 

estab lish  the term s and  cond itions and fix the charges, rentals, and fees for the 

priv ileges o r services that are reasonable and  uniform  for the sam e c lass o f privilege 

o r service. C harges, rentals, o r fees authorized by this subsection may be fixed for the 

in ternational airports by o rd er o f  the com m ission er or by negotiated  or com petitively  

o tfcred  contract. N otw ithstand ing  A S 37 .10 .050(a), the fixing o f  charges, rentals, or 

fees as p erm itted  under th is subsection  is not subject to  the adoption  o f regulation 
prov isions o f  A S 44 .62  (A dm in istra tive  Procedure Act). T he  term s, conditions, 

charges, ren tals, and fees shall be estab lished  w ith due regard to the property and 

im provem ents used and the expense  o f  opera tion  to the state. H ow ever, use o f state 
land and build ings by the A laska W ing, C ivil A ir Patrol and its squadrons shall be 

perm itted  w ithout rental charges. T he departm ent shall provide for public notice and 

an opportunity  to com m ent before a charge, rental, or fee is fixed  by o rd er of the

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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1 com m ission er as perm itted  under this subsection. T he public m ay not be deprived o f

2  its rightfu l, equ a l, and  uniform  use o f the airport, air navigation facility, or a  portion

3  o f  them .
4  (b) T h e  departm ent m ay by con tract or o ther arrangem ent, upon a

5  consideration  fixed  by it, grant to a qualified  m unicipality  or person  for a reasonable

6  period  o f  tim e the privilege o f operating, as agent o f the state o r o therw ise, an airport

7  o w n ed  o r  con trolled  by the state. A m unicipality o r  person granted that privilege m ay

8  no t opera te  the a irpo rt o ther than as a public a irport or en ter in to  any contract, lease

9  o r  o the r a rrangem ent in connection with the operation  that the departm ent m ay not

10 h av e  und ertaken  under [(a) OF] this section.

11 * Sec. 3 . AS 02 .15 .09 0  is am ended by adding new subsections to read:

12 (c) N otw ithstr.nding the right o f  the public to rightful, equal, and uniform  use

13 u n d e r (a) o f  th is section, before the expiration  o f a land lease, including the

14 term ination o f a lease in holdover status, entered into under this section, the lessee may

15 app ly  for a new  lease, o r for an extended term  under the existing lease, for the sam e

16 land . T h e  com m issio n er shall approve the application for a new  land lease or an

17 ex tend ed  term  under th is section w ithout offering the land  to o ther persons for leasing

18 if

19 (1) the lessee is in com pliance w ith the term s and conditions o f the

20  e x is tin g  o r h o ldover lease; and

21 (2) the continued use o f  the leasehold is consisten t w ith written airport

22  o p era tio n  po lic ies and is in the state's best interest.

23  (d) A land lessee  ow ns title to the perm anent im provem ents that the lessee
24  co n stru c ted  o r purchased  during the term  of the lease, unless the lease expressly
25  p rovides that the  state is the ow ner o f the perm anent im provem ents.

26  (e) At the expiration , term ination, o r cancellation o f a land lease en tered  into

27  u n d er th is sec tion ,
28 (1) a lessee who owns the im provem ents under (d) o f this section shall

29  con tinu e  to  ow n the perm anent im provem ents that the lessee constructed  o r purchased

3 0  on a leaseho ld  if  the lessee is g ranted under (c) o f  th is section a new  lease or an

31 ex ten d ed  term  for the sam e land;

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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(2) a lessee m ay  sell the perm anent im provem ents o w ned  by the lessee 

to a succeeding lessee o f  the sam e land;

(3) at the option o f  the lessee, the perm anen t im p ro v em en ts  ow ned  by 

the lessee may be sold by  the state at public auction with the p ro ceed s  from  the sale 

o f  the im provem ents  go ing  to the lessee, less adm inis tra tive  cos ts  o f  the auc tion  and 

obligations ow ed under the lease to the state; the successful b idder  has the sam e right 

to enter into a  new lease under (c) o f  this section w ithout the dep a r tm en t  offering  the 

land to o ther persons for leasing;

(4) after notice by the departm ent, the permanent im provem ents  ow ned  

by the lessee shall be rem oved  at the lessee 's  sole expense  if

(A ) the perm anen t im provem ents  do not co m p ly  with written 

airport operational policies or  are not in the state's best interest;

(B) the perm anent improvements are not so ld  under (e)(2) or (3) 

o f  this section; o r

(C ) the depa rtm en t  m akes written findings that the perm anen t  

im provem ents  a re  a hazard  to the public health  and safety;

(5) title to the perm anen t  im provem ents  vests in the d ep a r tm en t if  the 

s tate  purchases or o therw ise  contracts  for the ow nersh ip  o f  the perm anen t  

im provem ents ,  o r  if the lessee abandons  the perm anen t im provem ents .

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

C S  F O R  H O U S E  B IL L  N O . 543( )

IN T H E  L E G IS L A T U R E  O F  TH E STATE O F A LA SK A  

N IN E T E E N T H  L E G ISL A T U R E  * SECOND SESSIO N

BY

OfTercd:
Referred:

Sponsor(s): HOUSE TRANSPORTATION COMMITTEE

A B IL L

F O R  A N  A C T  E N T IT L E D

" A n  A ct re la tin g  to  s ta te  a i r p o r t s  a n d  a i r  n av iga tio na l fac ili tie s ."

B E  I T  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c tio n  1. FLNDINGS A N D  S T A T E M E N T  O F PURPOSE, (a) T he legisla ture  finds 
th a t

(1) it often takes co n siderab le  com m itm ent, tim e, and  resources fo r a lessee 

to  estab lish  a fully developed  rev enu e-p ro du c ing  business o r noncom m ercial en te rp rise  on 
leased  land  on an airport o w ned  and  opera ted  by the state;

(2) a developed  b u sin ess  o r  noncom m ercial enterprise  by an a irpo rt lessee 

p ro d u ces  a  stable long-term  flow o f  revenue to the local com m unity and the state in the form 
o f  incom e from  jo b s  created  and tax es  paid;

(3) a  developed business by an airport lessee usually has established a positive 

rep u ta tio n  w ith its c lien te le  that en h an ce s  future tourism  and com m erce in this sta te;

(4) a developed  b u sin ess  by an airport lessee is better positioned  to generate 
m ore  federal passenger en titlem ent m oney  for the airport and the state;

(5) a developed  b usiness o r noncom m ercial enterprise on an airport land lease
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g en era lly  m axim izes the use o f the airport infrastructure, and this m axim ization m akes the 

a irp o rt’s operation  m ore econom ical; and

(6) providing a  right and option to lessees o f airport land to continue to lease 

th e  land  w ill encourage and enhance com pliance with sta te  law  and airport leases, and th is 

co m p lian ce  will benefit the overall operations o f the state airport system .

(b) It is the purpof ”>f the legislature to preserve and establish, for qualifying land 

lessees w ho are in com pliance with state law and airport leases, a right, consistent w ith sound 

a irp o rt p lann ing , to continue to lease the land in order to  continue their businesses and 

noncom m ercial enterprises and in order to promote a strong aviation industry in this state with 

lo n g -te rm  benefits to local com m unities, the airports, and the state.

* S ec . 2. AS 02.15 .090  is am ended to read:

Sec. 02.15.090. O PERA TIO N  AND USE PRIV ILEG ES, (a) In operating an 

a irport o r  air navigation facility owned or controlled by the state, the departm ent m ay 

en te r into contracts, leases, and other arrangem ents covering periods not exceeding 55 
years  w ith a person, m unicipality, or the United S tates, granting the privilege o f  using 

o r  im proving  an airport or air navigation facility o r a portion o f it or space in it for 

com m ercia l, governm ental, or other public purposes, including private av ia tio n  uses 

[PL A N E  T IE  D O W N ]; or conferring the privilege o f  supplying goods, com m odities, 

serv ices, o r facilities at an airport or air navigation facility. The departm ent m ay 

estab lish  the term s and  conditions and fix the charges, rentals, and fees for the 
p riv ileges or services that are reasonable and uniform  for the sam e class o f privilege 

o r service. Charges, rentals, or fees authorized by this subsection may be fixed for the 

in ternational airports by order of the com m issioner o r by negotiated or com petitively  

offered  contract. N otw ithstanding AS 37.10.050(a), the fixing o f charges, rentals, o r 

fees  as perm itted  under this subsection is not subject to the adoption o f regulation 

p rov ision s o f AS 44.62  (A dm inistrative Procedure Act). The terms, conditions, 

charges, ren tals, and fees shall be established w ith due regard to the property and 

im provem en ts used and the expense o f  operation to the state. How ever, use o f state 
land  and build ings by the Alaska W ing, Civil A ir Patrol and its squadrons shall be 

perm itted  w ithout rental charges. The department shall provide for public notice and 

an  opportunity  to com m ent before a charge, rental, or fee is fixed by o rder o f the

WORK DRAFT WORK DRAFT WORK DRAFT
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commissioner as permitted under this subsection. The public may not be deprived of 

its rightful, equal, and uniform use o f the airport, air navigation facility, or a portion 

o f them.

(b) The department may by contract or other arrangement, upon a 

consideration fixed by it, grant to a qualified municipality or person for a reasonable 

period o f time the privilege o f operating, as agent o f the state or otherwise, an airport 

owned or controlled by the state. A municipality or person granted that privilege may 

not operate airport other than as .■ public airport or enter into any contract, lease 

or other arrangement in connection with the operation that the department may not 

have undertaken under [(a) ©FI this section.

* Sec. 3. AS i2 .15J9§ is amended by adding new subsections to read:

(c) Notwithstanding the right o f the public to rightful, equal, and uniform use 

under (a) o f this section, the denartment shall o ffe r the holder o f an existing lease o f 

land entered into under this subsection or (a) o f this section a new lease, o f the same
<J\_ CWv Va+A*—

land if the lessee is in compliance with the terms and conditions o f the expiring lease i 

and i f the continued use o f the land is consistent with state law^sound ji irp o r t 

operations and poliinesfand’ o ^ rw is e ln  thet>est interest o f th^pubhc) The offer shall 

be made for a reasonable period o f time before the department offers or leases the 

same land to another party or to the general public. The term of the new lease offered 

under this subsection may not exceed 55 years. In this subsection, "existing lease" 

includes a holdover lease.

(d) Ownership o f leasehold improvements made under a lease entered into 

under this section shall be retained by the leasee who constructed them, by any 

successor who purchases them, or by any other lawful successor or a^ .ignee o f the 

lessee. However, in lim ited circumstances clearly defined by regulations, the 

department may acquire ownership by financing the improvements, by purchasing the 

improvements, by abandonment by the owner, by condemnation, or by judicia l 

proceedings.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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Alaska §>tate legislature
H o u s e  o f  R e p r e s e n t a t i v e s

{m m
X ^ u J X

T ra n s p o r ta t io n  C o m m itte e

SPONSOR STATEMENT 
HB 543

"An Act establishing a preference when entering  
into State airport land leases."

In the past decade, the Alaskan avia tion indus try has made s ig n ifica n t 
progress and investment in developing a system which better meets the 
transpo rta tion needs o f our vast state. A la ska ’s av ia tion system is 
cons ide rab ly d iffe ren t than other states.

Regu la tions have recen tly been proposed that cou ld have a negative 
im pact on A laska 's av ia tion indus try . The changes suggested may 
threaten av ia tion in fras tru c tu re in A laska by d iscou rag ing inves tm en t 
and deve lopm en t. S p e c ific a lly , p riva te avia to rs stand to lose any
physica l improvements added to a irpo rt structures at the conc lus ion o f 
the ir lease. In some cases, the lessees have developed the ir leasehold to 
the tune o f several thousands o f dollars.

T h is po ten tia l loss cou ld fos te r reluctance by the p riva te secto r to
con tinue im prov ing the in fras tructure at av ia tion sites across the state. 
In add ition , av ia tion operators would be le ft w ith no assurances that 
im provements and investments would be protected through con tin u in g 
agreements w ith the state.

The purpose fo r state invo lvement in a irport management should be to 
promote, encourage, and develop avia tion tn A laska. It is im portan t 
that a irp o rt leasing po licy and practice in A laska remain on a firs t
com e /firs t served basis.

House B il l 543 gives the current lessee preference i f  they arc in 
com p liance w ith the terms o f the e x is tin g lease and have made 
substantia l financ ia l investments in deve lop ing the land.

n  JhV-hSK



ALASKA COALITION OF A IRPO RT USERS 
Resolution 95-1

t o '-27-1995 14:51 HOfER UO

R E S O L U T IO N  O P P O S IN G  S T A T E  O F  A L A SK A  D O T /P F ’S P R O P O S E D  A IR P O R T S  
R E G U L A T IO N S  (17 A A C  45 *wd 17 A A C  4 0 )

W H E R E A S  the purpose fo r State involvement in airport management is to  promote, encourage, and 
develop aviation (Alaska Statute 02.15.010); and

W H E R E A S  airport leasing policy and practice in Alaska has fostered th is development by means of 
the first come-first served leasing requirement (Title 17, AA C seed on 40-320 (c) (1)); and

W H E R E A S  the S tate’s purpose is not profit-oriented, but servioe on'ented-service to aviation; and

W H E R E A S  the State under AS 002.15.010 should encourage private enterprise 2nd private 
investment, so that aviation can develop and serve the needs o f the community and the State; and

W H E R E A S  Alaskans rely on the aviation industry as their primary transportation source, for 
persons, mail, food, shelter, health care, and goods and services in  general; and

W H E R E A S  in the past decade the Alaska aviation industry has m ade significant progress and 
investment in developing a system which better meets the transportation needs o f our vast state; and

W H E R E A S  the proposed changes to  T ide 17 Leasing Regulations threaten to destroy the aviation 
infr. rture by discouraging private investment and airport and facilities development; and

W H E R E A S  recent policy changes by the K now les A dm iaistiationhavc led the State to abandon the 
first come, first-served leasing ru le-such  policy changes having been developed without benefit of 
fair and open debate; and

W H E R E A S  public testimony during the G overnor’s  Special Commissi cm on Airport Leasing and 
public response to  the rural leasing proposal clearly demonstrate* the public's opposition to the 
proposed regulatioos and recent policies based on the threats they pose to the aviation industry in 
Alaska:and

W H E R E A S  the G overnor's Special Commission on Airport Leasing recommends the adoption o f a 
leasing policy to  include provisions as described in what is commonly referred to as the "Barton 
Policy”; arid

W H E R E A S the plight o f the industry, nationwide as well as across A laska, is well documented and 
nearly 120,000 U.S. airtine employees have lost tbeirjobs since 1990; and

W H E R E A S  a S900,000 fiscal note is required for implementation o f the proposed regulation 
changes; and

W H E R E A S  never before has the entire Alaska aviation community been so galvanized in its 
opposition to policy and regulation changes; and

T H E R E F O R E  B E  IT  R E S O L V E D  the undersigned associations, g ro u p , and individuals do 
hereby request the Knowles Administration to adhere to the purposes set forth in AS 02.15.010 and 
honor the policies established by previous adcrnnjstrations which support and foster aviation 
development by private industry, and be it
F U R T H E R  R E S O L V E D  the aforementioned parties oppose the adoption o f the State o f  Alaska 
D O r/P F s  Proposed Airports Regulations (17AAC 45  and 17 AAC 40) and any State rcguhtiou or 
policy which increases public control or ownership o f existing private aviation businesses and 
facilities.

RES0U-TI0N - Alaska Coalition of
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The undersigned oppose the adoption o f the State o f Alaska D O T /PF* proposed airports 
regulation* 17 AAC 4 5  an d JlA A C d O :

M s ,  S V a n i v l i )  

6 . 7 ) 0 ^ ^
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Kimberly S. Daniels
Executive Di rector
ALASKA AIR CARRIERS ASSN.

P h i lipVic6 p a r w v - n -
A j a j & j  i t e s o .

Philip K. L ivingston, C O M  
Vioe President
A lA S K A  A IR M EN ’S ASSN.

iW w  v  }w / - .
v . ( ' H U . * / '

OitA, JlV^"
Gl«l K + . A tC rJ

John W. Spalding 
President
ALASKA A IRM EN ’S ASSN.

r<e5C- 

♦ w H 'V  U<Vr J w re

G en eZ e ridPresident
ALASKA A IRCRA FT SA IL S

A/o^^k.
d j f

Howard Fowler 
General Manager 
NATAK AVIATION

F t  c / M r ro-'A/'K. 
N *ta * n*m «w 

/5 tae* 
/W « k ' ?$57?

Eugene Fowler 
NATAK AVIATION

C f - t i M  , - V / /V  
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Ronald J. Smith 
INVESTM ENT GROUP IN C
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cJW t - c i /  4*mhui trrrr 
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DickLochner 
D ssigu ted  Reprcacntati 
NORDIC FLYING SEPIMG SERVICE
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Richard W iea M w i n  £ . T rim m er
R epreseo ting30  Fairbanks In t’l A irport O w ner
Users & T enants TRIM M ER AVIATION
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& P S ./ / / » « / S 2 /

__ r t li t r * a f  
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Joe G riffith
W .E. BROOKS A iR  C A R G O  CEN TER

Michael Fefrie 
Chugiak, AK

E nc E  Johnson 
Eagle River, AK

Alan Damlcoehler 
W asilU , AK

S  J  • . 1 * • * ! ' /  Z 1
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Rodney W . W iland 
RM  A IRCRA FT SER V IC ES

Stephen W . A ndersoa 
A R C T IC  C IR C L E  AIR SVC. INC.
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Thcodorc White Melitte White
Eagle River, AK Eagle River, AK
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P E T E R  K E L L Y  

M j . i ' O g  A c a r c s s  

ii9N  Cusf'f'jn Su'ie 2C3
Fa.foanut Atas*J 35701

(907) a56-816 I

August 1, 1995
The Honorable Tony Knowles 
Governor, State of Alaska 
P.O. Box 110001 
Juneau, Alaska S9811-0001
Dear Governor Knowles.
The Interior Delegation is writing to express our concern regarding the regulation 
package establishing new lease policies on Airport land in Alaska. You have inherited 
this package of regulations from the Hickel administration, and may not have reviewed 
the policy consequences of the Department of Transportation's substantial changes in 
17 AAC 45.
We believe these changes will severely damage the long term development and 
maintenance of our Airports. The use of competitive bids to renew pnvate individuals 
leases, potentially depriving them of their improvements, is particularly egregious. The 
specter of this policy is already having a traumatic impact on the natural growth and 
improvement of our existing airports. This Hickel-era proposal may appear to increase 
short term revenue by leasing to whomever is willing to bid exorbitant rates in order to 
pirate the improvements of the prior lessee. In practice, it involuntarily deprives 
individuals of their improvements and directly contravenes Alaska's land use policy 
under Article VIII, Sections 1 & 16 of the Alaska Constitution.
We also wish to clearly state our continued support for the pre-Statehood policy of first- 
come, first-served leasing as currently provided under 17 AAC 40.320(c)(1).
Overriding this histoncal policy is simply unjustified.
Alaskans rely heavily upon air travel and airports. We believe lhese regulations create 
uncertainty among the service providers at our airports, and stand to severely harm the 
proper functioning of these facilities. Please review these regulations lor consistency 
with your direction and vision for the State.

Sincsreiy Yours.

W -
RepresenMlivo
Interior

11 W 1 6

. A l a s k a  jU t a t e  l e g i s l a t u r e

State Caoitoi 
Jureau A'Jixa 

99001-1182 
(907) J6S-2327

HOUte Ot*le*Cl 3 1

J i o u s c  ( § f  R e p r e s e n t a t i v e s
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ADOT Regulations. 
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Senator Mike Miller 
Chairman Senate Rules

Senator Steve Frank 
Co-Chairman Senate Finance

Representative A j^ezey/ 
House Majority trader

Tfepresentative ^ rm e tte  James 
Chairman House State Affairs

/
Representative Gene Therriaultrepresentative 
Member,-House Finance

/ J
epresentative John Davies 
ember Admin. Reg. Review

Representative^Tom Bnce C 
Member. House Transportation

Senator Bert 
Chairman Senate Affairs

cc: Senator Randy Phillips, Chairman Administrative Regulation Review Committee
Representative Norm Rokeberg, Vice-Chairman. Admm. Reg. Review



A laska  State Legislature

Sutc Capitol
Juocau, Alulca 99801 1182

Official Diuineaa (907)465-3720
rax: (907) 465 3472 S p e a k e r  o f  th e  H o u s e  o f  R e p r e s e n t a t i  v e s  <907> 465-2689

A u gu s t 9,1995

Dear Ru ra l A irp o r t User:

Recently , I became aware o f proposed Departm ent o f T ranspo rta tio n and 
P ub lic Fac ilities (DOT) regu la tio ns w h ich may affect yo u r ope ra tions as a ru ra l 
a irp o r t user. The p roposed regu la tions have been unde r cons ide ra tion since 
last year; how eve r, changes made fo llow in g last year's p u b lic com nv \t p e rio d 
have p rom p te d the agency to reissue the proposed regu la tio ns fo r a dd itio n a l 
p u b lic  rev iew .

DO T is p ropos in g to amend 17 A AC  40 so that i t w i l l a pp ly o n ly  to the 
Ancho rage and Fa irbanks In te rna tiona l A irpo rts . A t the same tim e , DO T is 
p ropo s in g to adop t a new chap te r to the adm in is tra tive code, 17 A A C  45, 
re g a rd in g ope ra tio n and management o f ru ra l a irpo rts .

Some o f the p ro v is io ns in the proposed regu la tions fo r ru ra l a irp o rts are 
s im ila r to those in ex is tin g 17 A A C  40. Howeve r, s ig n if ic a n t new elements 
w h ic h  requ ire y o u r ca re fu l re v iew  inc lude p rov is ions :

* im pos in g comm erc ia l passenger veh ic le fees and re q u ir in g a irp o r t use 
pe rm its ;

4 im pos in g a irc ra ft pa rk in g fees and estab lish ing ru les fo r a irc ra ft use o f 
a irp o r t fac ilitie s ;

4 add ress ing env iro nm en ta l issues;

4 re v is in g a irp o r t land renta l rates;

4 estab lish ing com pe tit ive lease award procedures;

4 increasing f il in g  fees fo r lease rela ted app lica tions; and

4 expa nd ing  regu la tions  fo r setting lease terms.



Copies of the proposed regulations were mailed by DOT to an extensive list of 
airport users early in July. If you did not receive a copy of the proposed 
regulations, one can be obtained by contacting Stephen Pavish, Statewide 
Leasing Coordinator for DOT, at (907)266-1666. I also have copies of the 
proposed regulations which I would be happy to provide for your review.

After you have had an opportunity to review DOTs proposed regulations, 
please let me know how they may affect your operations. Kyle Parker of my 
staff has been working with me on this issue. Kyle can be reached at (907)258-

Please note that written comments on the proposed regulations must be 
submitted to DOT by 4:30 PM on August 25,1995. I urge your prompt 
attention to this matter.

8164.

cc Stephen Pavish

Page 2, Phillips August 9,1995 letter re: 
proposed DOT regulations



OS '25. 95 17:15 '£1907 266 S0S5 LkA AVIATION INC W u T W T

Era Aviation, Inc.

August 25,1995

VIA TELECOPIER, No. 243-1512 
(Hard copy via mail.)
Mr. Stephen L  Pavish 
Statewide Leasing Coordinator 
Department of Transportation and Public Facilities 
Statewide Aviation 
P.O. Box 196900 
Anchorage, Alaska 99519-6900

Ref. Rural Airports Proposed Regulations (17 AAC 45); Notice Dated 
July 7, 1995.

Dear Mr. Pavish,
Era is responding to the Department’s Notice, dated July 7, 1995, 'Rural 

Airports Proposed Regulations (17 AAC 45)’ (the 'Notice”).
4

These Proposed Regulations should be scrapped in their entirety, and the 
State should start over again - this time from the perspective that the State 
holds airport lands in trust for the benefit of the citizens of Alaska.

The Department has solemn duties to foster and promote air 
transportation. These include responsible stewardship of airport lands owned by 
the State. The Proposed Regulations are everything but responsible. They are 
devoid of common sense or reasonable balance. They are onerous to the 
extreme for users, and terribly one-sided in favor of Department personnel. "At 
the discretion o f (the department, the commissioner, the airport manager) must 
appear well over a hundred times.

All parties should readily agree that safe, reliable air transportation is 
crucial for the health and welfare of Alaskans. All parties should also readily 
agree that sound, stable and commercially reasonable airport land use policies 
are essential for continued growth and development of air transportation in 
AJarka. We at Era commit to assisting in developing such policies.

6160 South AJrparK Drrve. An^ioragc. Atoslc* 99502, (907) 248-M22. FacsiTrilo: (907) 266 83S3
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Mr. Stephen L  Pavish 
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1

There are three “lifeblood’ Issues that are of particular concern to us in 
these Proposed Regulations; (0 Lease, Renewals; 00 Ownership of Leasehold 
Improvements; and (iii) Environmental Liabilities and Other Unreasonable Lease 
Terms and Conditions.

Some renewal preference must be given to existing leaseholders who 
have fully and faithfully performed their lease obligations. The current provisions 
of 17 AAC 40.320(c) are a good place to start On the other hand, proposed 17 
AAC 45.305(d) states that renewal would be discretionary; and proposed 
45.305(h) provides that the Department may In  its discretion* reject a renewal 
application and offer the lease *at public auction, sealed bid, or competitive 
proposal.' The Idea of going to competitive bid is unwise, and would lead to all 
manner of mischief.

The State holds these lands in trust for tire common welfare; it is entitled 
to recover only fair and reasonable rents, related to costs of state maintenance 
and state improvements. The State should not be allowed to profiteer in cases 
of competing applications. Nor should one competitor be allowed to drive out 
another at renewal time, or bid the other’s land rents above those of his 
neighbors. We have heard the arguments from State personnel that the Alaska 
Constitution somehow prevents reasonable renewal policies - we remain 
unpersuaded.

• iWe take little comfort in the 'appeal rights' under proposed 45 AAC 
45.910 for redress of State wrongs in cases of 'denial or rejection of an 
application or the cancellation or termination of a lease It states only that, 
“The regional director or his designated appeals person will, in that person’s 
discretion, hold a hearing to consider the appeal..." (Emphasis added.)

I
Reasonable provisions must be made for the leaseholder to retain 

ownership interests in leasehold improvements. Again, mischief would result 
were it otherwise: There would be no incentive to erect quality structures, or to 
maintain them - no incentive to create or maintain quality businesses, and jobs, 
at State airports. Again, the Stale should not be allowed to profiteer at the 
expense of leaseholders and other citizens by laying claim to these 
improvements

The idea of set schedules for leas© terms or renewal terms based on 
dollar values of new improvements is artificial and unworkable (proposed 45 
AAC 45.310). Many factors other than new investment are important in
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Mr. Stephen L  Pavish 
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determining appropriate lease terms. As just one example, costs to preserve 
and maintain Improvements are as important as new investment

*Reasonable renewal rights and retention of ownership rights are related 
and vitally important in at least one other respect Financing for new 
investments, refinancing, and the related creation and retention of jobs would not 
be possible without these rights.

i
Of course, reasonable renewal rights and ownership rights mean nothing 

if the leaseholder may be driven from the airport (or into bankruptcy) ‘at the 
discretion of the department'' by unreasonable environmental liability regulations, 
imposed "in its discretion" (e.g., proposed 45 AAC 45.055 and 45.020). Under 
proposed 45 AAC 45.020, if some "other hazardous substance" is spilled, the 
Department may 'in its discretion, respond to or perform the cleanup*; and "the 
person responsible for the spill is liable to the department for all associated 
costs, including clean up costs, legal fees, and interference with airport 
operations' (Emphasis added.) This could ruin a citizen, and his business, 
even if he were only slightly responsible, the State was more at fault, and the 
State was completely unreasonable in responding, conducting dean up, 
incurring legal fees, and failing to ameliorate interference with airport operations. 
There is no valid reason for the State to indude overt>earing environmental 
requirements in these regulations; the State’s legitimate interests are sufficiently 
protected simply by relying upon the other environmental laws, as in effect from 
time to time.

1
\

Apart from environmental matters, the lease documents should contain 
commercially reasonable terms and conditions throughout The State should not 
be allowed to abuse its monopoly powem over airport lands to inflict 
unreasonable terms on tenants. As examples, in the past we have seen 
provisions where a leaseholder is asked to hold the State harmless from the 
State's own wrongdoing, or forced to comply with unreasonable State requests 
by threats of selective enforcement. Sound public policy and common sense 
require that all lease terms and conditions be fair and reasonable - to landlord 
and tenant alike.

We turn to rates and fees. Most of these have been debated for years 
and years. The Department has heard the valid arguments time and time again. 
These proposed rates and fees are not at all well considered. We suggest the 
Department take a fresh look at all these rates and fees, and propose only those 
which can be credibly defended as ‘reasonable and uniform" (AS § 02.15.090).

i



Mr. Stephen L. Pavish 
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Our comments have been limited due to the press of time. The Notice 
contains over 100 pages. The Notice period has. once again, been scheduled 
during most Alaskans' busiest time of the year. We are all working long hard 
hours to meet the needs of our customers and the special challenges of 
providing air transportation in Alaska. We cannot comment In detail on these 
Proposed Rules in the short time allowed. We urge the Department to extend 
the comment period by at least 90 days.

Moreover, we suggest the Notice may be invalid under the Executive 
Order signed by Governor Knowles June 5,1995. (Anchorage Daily News, June 
6,1995, page 84.) We do not see the requisite “dear and condse language" or 
"consideration of costs'. We do not see any explanation for “what and how the 
rules are being changed as well as why".

i
As a dosing matter The Department, (as well as the Commissioner’s 

Spedal Commission on Airport Leasing Policy, for ANC and FAJ), knows well of 
the considerable efforts from last year and before to address these same leasing 
policy issues. Countless days and hours of hearings and meetings have already 
been held. Much time has already been spent analyzing and debating legitimate 
concerns. The Department should make good use of the fruits of these previous 
labors, giving due consideration to facts already developed and evaluations 
already made. In particular, the Department should seek the counsel of the 
former State officials involved, and ' give special consideration to the 
Memorandum dated August 26, 1994, from the Deputy Commissioner to the 
Commissioner, on the subject of, Aviation Leasing Policy.

If you have any questions, please do not hesitate to call.
Sincerely,

rJack Birmingham 
v. • Vice President
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FEBRUARY 6 ,  1996

REP RICHARD FOSTER <43 2162
ALASKA STATE LEGISLATURE 
S t a t e  C a p i t o l  Roo*  418  
JUNEAU AK 9 9 8 8 1 - 1 1 8 2

REFi ALASKA AIRMEN’ S ASSOCIATION LETTER 
TO REPRESENTATIVE GAIL PHILLIPS  
2 / 6 / 1 9 9 6  REQUESTING LEGISLATIVE ACTION 
( 1 7  ACC 4 8 / 4 5 )

In t h e  i n t e r e s t  o f  e l i a i n a t i n r  f u r t h e r  d e b a t e  on t h e  i s s u e  j j .
t h e  a d m i n i s t r a t i v e  l e v e l . The A l a s k a  A i r m e n ' s  A s s o c i a t i o n
r e q u e s t s  t h a t  t h e  l e i i s l a t u r e  p r o v i d e  d i r e c t i o n  t o  DOT/PF by
a a e n d i n i  AS 0 2 . 1 5 . 8 9 8  t o  j r a n t  a l e a s e  r e n e w a l  p r e f e r e n c e .

The  A l a s k a  A i r m e n ' s  A s s o c i a t i o n  I n c .  wo ul d  a p p r e c i a t e  your  h e l p .

INC .

NGSTON, CCIM
I DENT

ALASKA'AIRMEN’ S ASSOCIATION

T h a n k s , 

S i n c e r e

c c t  I t r  R e p  G a l l  P h i l l i p s  2 / 6 / 9 6
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FEBRUARY 6 .  1996

THE HONORABLE GAIL PHILLIPS  
SPEAKER OF THE HOUSE 
STATE CAPITOL.  ROOM 2 0 8  
JUNEAU, ALASKA 9 9 8 8 1 - 1 1 8 2

REF« LETTER OF 1 / 1 6 / 1 9 9 6  FROM
COMMISSIONER JOSEPH L.  PERKINS,  P . E .
( 1 7  ACC 4 0 / 4 5 )

REPRESENTATIVE PHI LI PSt

C o n t r a r y  t o  C o m m i s s i o n e r  P e r k i n s '  a s s e r t i o n s ,  t h e  c o n c e r n s  o f  
t h e  a v i a t i o n  c o m m u n i t y  a r e  n o t  b a s e d  on “ f a l s e  a s s u m p t i o n s ” .

A l t h o u g h  t h e  p r o p o s e d  r u r a l  a i r p o r t  r e f l a t i o n s  h a v e  b e e n  u n d e r  
c o n s i d e r a t i o n  f o r  o v e r  two y e a r s ,  DOT/PF h a s  s t i l l  n o t  d e v e l o p e d  
a s ound l e a s i n g  p o l i c y  t h a t  w i l l  e n c o u r a i e  I n v e s t m e n t  and
p r o t e c t  a v i a t i o n  b u s i n e s s e s  i n  A l a s k a .

Th e  C o m m i s s i o n e r  d o e s  not  a d d r e s s  t h e  r e a l  q u e s t i o n ! w i l l
a d o p t i n g  a p o l i c y  g r a n t i n g  l e a s e h o l d e r s  a r e n e w a l  p r e f e r e n c e  on  
t h e i r  l e a s e s  h e l p  m a i n t a i n  a s t a b l e  b u s i n e s s  e n v i r o n m e n t  and  
t h e r e b y  e n c o u r a i e  l o n |  t erm i n v e s t m e n t  i n  t h e  a v i a t i o n  I n d u s t r y ?

The  ans we r  to t h a t  q u e s t i o n  i s  o b v i o u s l y  YES. T h i s  a n s w e r  was  
r e a c h e d  by b o t h  f o r m e r  DOT/PF C o m m i s s i o n e r  B a r t o n  and t h e
S p e c i a l  C o m m i s s i o n  o n  A i r p o r t  L e a s i n g .

F u r t h e r ,  t h e r e  h a s  b e e n  no c o n c e r n  shown by t h e  d e p a r t m e n t  f o r  
e i  t h e n

1.  The c o s t s  t o  t h e  s t a t e  a s s o c i a t e d  w i t h  m a n a i i n c  an
i n c r e a s i n i  i n v e n t o r y  o f  o b s o l e t e  and p o o r l y  m a i n t a i n e d  f o r f e i t
l e a s e h o l d e r  p r o p e r t i e s .

2.  The a b i l i t y  o f  l e a s e h o l d e r s  t o  s e l l  c a p i t a l  i m p r o v e m e n t s  
o r  b u s i n e s s  i n t e r e s t s  d e p r i v e d  o f  t h e i r  l e a s e h o l d .

In t he  I n t e r e s t  o f  e l i m i n a t i n g  f u r t h e r  d e b a t e  on t h e  i s s u e  at  
t h e  a d m in i s t r a t i v e  l e v e l . Th e  A l a s k a  A i r m e n ' s  A s s o c i a t i o n
r e q u e s t s  t h a t  t he  l e g i s l a t u r e  p r o v i d e  d i r e c t i o n  t o  DOT/PF by 
a me nd i ng  AS 0 2 . 1 5 . * 9 8  t o  g r a n t  a l e a s e  r e n e w a l  p r e f e r e n c e .
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Re ne wa l  p r e f e r e n c e s  a r e  g r a n t e d  u n d e r  T i t l e  38 i n  i n s t a n c e s  i n  
w h i c h  t he  s t a t e  s e e k s  t o  e n c o u r a g e  i n v e s t m e n t  i n  p u b l i c  l a n d s .

L e a s e  r e n e wa l  p r e f e r e n c e s  h a v e  be e n  e n a c t e d  i n  a number o f  
s t a t u t e s  g o v e r n i n g  t h e  l e a s i n g  o f  l a n d s  by t h e  D e p a r t m e n t  o f  
N a t u r a l  R e s o u r c e s  (DNR) u n d e r  T i t l e  3 8 ,  i n c l u d i n g  AS 3 8 . 6 3 . 1 0 2  
( l e a s i n g  o f  l a n d s  o t h e r  t han f o r  t he  e x t r a c t i o n  o f  n a t u r a l  
r e s o u r c e s ) ,  AS 3 8 . 0 3 . 0 7 3  ( g )  ( l e a s i n g  o f  l and  f o r  r e c r e a t i o n  
f a c i l i t y  d e v e l o p m e n t ) ,  AS 3 8 . 0 5 . 0 7 9  ( d )  ( l e a s i n g  o f  r e m o t e  c a b i n  
s i t e s )  and AS 3 8 . 6 5 . 6 8 3  ( a )  ( l e a s i n g  o f  t i d e l a n d s  f o r  a q u a t i c
f a r m i n g  and h a t c h e r y  s i t e s ) .

S h o r e  f i s h e r i e s  l e a s e s  f o r  s e t  g i l l  n e t s  a r e  n o t  a wa r d e d  by  
c o m p e t i t i v e  b i d ,  but  t o  t h e  most  q u a l i f i e d  a p p l i c a n t ,  and may be  
e x t e n d e d .  Se e  AS 3 8 . 6 5 . 0 8 2  ( b )  and ( d ) ,  AS 3 8 . 6 5 . 1 0 2 ,  and 11 AAC 
6 4 . 3 9 1 .

U n l e s s  i t  i s  t h e  c o n c l u s i o n  o f  DOT/PF t h a t  t h e  a b o v e  l e a s i n g  
p r e f e r e n c e s  a r e  i n v a l i d ,  a i r p o r t  l e s s e e s  who make i m p r o v e m e n t s  
s h o u l d  be a f f o r d e d  t h e  s ame  k i n d  o f  p r o t e c t i o n  as  o t h e r  u s e r s  o f  
pub 1 i c 1 and s .

Any c o n c e r n  on t he  p a r t  o f  DOT/PF or t h e  D e p a r t m e n t  o f  Law t h a t  
a l e a s e  r e n e w a l  p r e f e r e n c e  wo ul d  v i o l a t e  t he  e q u a l  p r o t e c t i o n  
p r o v i s i o n s  o f  t h e  A l a s k a  c o n s t i t u t i o n  i s  u n f o u n d e d . The  s t a t u t e s  
g o v e r n i n g  r e n e w a l  o f  DNR l e a s e s  were  a p p r o v e d  by t h e  D e p a r t m e n t  
o f  Law and h a v e  not  b e e n  c h a l l e n g e d  on c o n s t i t u t i o n a l  g r o u n d s .

The  De p a r t me n t  o f  Law h a s  a d v i s e d  DOT/PF t h a t  no s t a t u t e  
c u r r e n t l y  a u t h o r i z e s  DOT/ PF t o  g i v e  a p r e f e r e n c e  r i g h t  f o r  
l e s s e e s  to r e n e w t h e i r  l e a s e s .  T h i s  a d v i c e  i s  b a s e d  on t h e  
l a n g u a g e  o f  AS 0 2 . 1 5 . 0 9 0  ( a ) ,  w h i c h  p r o v i d e s  i n  r e l e v a n t  p a r t i  
" t i l n  no c a s e  may t h e  p u b l i c  be d e p r i v e d  o f  i t s  r i g h t f u l ,  e q u a l  
and u n i f o r m u s e  o f  t h e  a i r p o r t . "  The D e p a r t m e n t  o f  Law
i n t e r p r e t s  t h i s  l a n g u a g e  t o  mean t h a t  a i r p o r t  l e a s e s  may not  be  
r e n e we d  w i t h o u t  b e i n g  s u b j e c t  t o  c o m p e t i n g  a p p l i c a t i o n s .  A 
f u r t h e r  e x t e n s i o n  o f  t h a t  i d e a  i s  t h a t  u nde r  e q u a l  p r o t e c t i o n  
r e q u i r e m e n t s  a i r p o r t s  mus t  t r e a t  " a l l  s i m i l a r l y  s i t u a t e d "
p e r s o n s  e q u a l l y .

f e  q u e s t i o n  w h e t h e r  t h e  D e p a r t m e n t  o f  Law' s  i n t e r p r e t a t i o n  o f  AS
0 2 . 1 5 . 0 9 0  ( a )  i s  c o r r e c t  and s u g g e s t  t h a t  an i n v e s t o r  w i t h  
s u b s t a n t i a l  c a p i t a l  i mp r o v e me n t s  or e s t a b l i s h e d  b u s i n e s s
i n t e r e s t s  at  r i s k  i s  n o t  " s i m i l a r l y  s i t u a t e d "  as a ne wc o me r  i n  a 
c o m p e t i t i v e  b i d .
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A j  s t a t e d  a b o v e ,  The A l a s k a  A i r m e n ' s  A s s o c i a t i o n  r e q u e s t s  t h a t  
t h e  l e g i s l a t u r e  p r o v i d e  d i r e c t i o n  t o  DOT/PF by a n e n d i n g  AS
0 2 . 1 3 . 0 9 0  t o  g r a n t  a l e a s e  r e n e w a l  p r e f e r e n c e .

I h a v e  e n c l o s e d  d r a f t  l a n g u a g e  t h a t  c o u l d  be i n c o r p o r a t e d  i n t o  a 
b i l l  t o  c o n f i r m  t h a t  l e s s e e s  who h a v e  i n v e s t e d  i n  i m p r o v e m e n t s  
at  r u r a l  a i r p o r t s  s h a l l  be  g r a n t e d  a r e n e w a l  p r e f e r e n c e  a t  t h e  
e x p i r a t i o n  o f  t h e i r  l e a s e s ,  and t h a t  I mp r o v e me n t s  c o n s t r u c t e d  by  
l e s s e e s  s h a l l  r e m a i n  t he  p r o p e r t y  o f  t h e  l e s s e e s .

Thank  you f o r  y o u r  s u p p o r t .

S i n c e r e l y

JOHN SPALDING ^  
PRESIDENT
ALAStA AIRMEN'S ASSOCIATION



LEGAL SERVICES

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

D(VISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U  M February 21, 1996

SUBJECT : A irport and set-net leasing policies (Work Order 9-LS1596)

TO Representative Beverly Masek 
Attn: Dave

FROM : Theresa Bannister 
Legislative Counsel

This memo responds to several questions that you have asked regarding state airport land 
leases and set-net leases.

1. Do both the regulations and statutes governing akport leases regujreiheJ3epartment o f 
Transportation and Public Facilities to follow a policy o f rerofTeringilate.airport land leases 
on an impartial basis? You have provided a copy o f a June 21, 1995, memo from the 
Attorney General to the Commissioner o f the Department o f Transportation and Public 
Facilities ("DOT/PF") that discusses whether DOT/PF must re-offer airport leases on an 
impartial basis. I have reviewed the memo in light o f your question. It is my understanding 
that you are concerned about whether DOT/PF can give a current lessee o f state airport land 
a preference when offering the land for a lease at the end o f the current lease.

A. Statutes. Although not stated as clearly as it could be on this specific point, the statutes 
that govern the leasing o f state airport land appear to require DOT/PF to offer new leases on 
an impartial basis and without a preference for the current lessee. There are two main 
reasons for this conclusion. They are (1) there is no preference expressly provided by the 
governing statutes for the current lessee, and (2) the statutory leasing provisions contain 
general language that could be interpreted to require that the leases be offered on an impartial 
basis.

(1) No preference provided. To give a preference to the existing lessee, DOT/PF must have 
some form o f authority to do so. The authority can be express or implied. The leasing o f 
state airport land is governed by AS 02.14.090.' AS 02.15.090 does not contain any

'The leasing o f state airport land is generally not covered by the state procurement 
code (sec AS 36.30.850(b)(8)) or by the state lands act (see AS 38.05.030(d)).

MEMO - LEGAL SERVICES, 2/21/96



language expressly directing DOT/PF to give a preference to current lessees when offering 
the land for a new lease.

On the other hand, the department is given express authority under AS 02.15.090(a) to 
establish terms and conditions for the leases and under AS 02.15.020 to adopt regulations 
to implement its other powers. These authorizations could conceivably be interpreted to 
include reasonable preferences necessary to carry out the leasing. However, in this case, this 
possibility seems unlikely since AS 02.15.090(a) also contains general language that requires 
equal access and uniform treatment.

(2) General language requiring equal access and uniform treatment. 
AS 02.15.090(a)contains two expressions relating to equal and uniform treatment. The most 
significant reads

The public may .iOt be deprived o f its rightful, equal, and uniform use o f the 
airport, air navigation facility , or a portion o f them.

The interpretation o f this sentence is not clear, and there is not much legislative history on 
it. I f  it were interpreted to require lessees to keep their leased premises and services open 
to the public, then the sentence would not act as a lim itation on DOT/PF's authority on 
reoffering leases. However, the sentence can also be read to require that the actual leasing 
procedures must be on an equal and uniform basis. It is not clear which interpretation would 
prevail.

The second provision reads:
The department may establish the terms and conditions and fix the charges, 
rentals, and fees for the privileges or services that are reasonable and uniform 
for the same class o f privilege or service.

Once again the interpretation is not clear and there is not much legislative history on it. It is 
not clear whether the clause "that are reasonable and uniform for the same class o f privilege 
or service" only modifies "terms and conditions." I f  it does, then the authority to establish 
terms and conditions does not include the authority to give preferences. I f  it does not, then 
only the charges, rentals, and fees must be uniform within the same class, and there is more 
room in the terms and conditions to include reasonable preferences necessary for the leases. 
Notwithstanding this, the phrase does allow for some differences among the categories o f 
leases offered. As with the other sentence, it is not clear which interpretation would prevail.

(3) Conclusion. Although the statutes are not explicit, it appears that without an express 
provision o f preference, and in light o f the language in AS 02.15.090(a) speaking to equality 
and uniform ity, thcbctter interpretation is that the stamtes seem to require that airport land 
leases be offered on an impartial basis, it least within the same categories.

Representative Beverly Masek
February 21, 1996
Page 2



B. Regulations. The regulations governing the granting o f state airport land leases require 
impartial reoffering o f leases in some cases, allow impartial offerings in others, and are 
somewhat contradictory in other cases. Except to the extent that they give priority to certain 
uses o f the land, the regulations do not provide an express preference for current lessees to 
re-lease the land.

W ith regard to lease offerings, there is a general requirement o f impartiality. 17 
AAC 40.320(c) recites the requirement o f impartiality found in AS 02.15.090(a) by stating: 
"Un ifo rm and Equal Rights. Leases or privileges w ill be granted on a uniform and equal 
basis." However, this statement o f policy is made subject to certain significant and 
somewhat confusing provisions.

The first significant provision is that leases for aviation functions and leases for auxiliary 
functions are to be granted on a "first come-first served" basis (17 AAC 40.320 (c)(1) - (2)) 
unless public auction or competitive proposals are (1) required by law or (2) DOT/PF 
determines them to be in the best interests o f the public. Notwithstanding this, i f  the land 
is available and not needed for aviation use, public auction is to be used for leases for leases 
for auxiliary functions. Finally, a public auction is required for nonaviation leases. (17 
AAC 40.320(c)(3), (8)(C)).

It is not clear what is meant by the "firs t come-first served" requirement. It is possible that 
this provision could be interpreted to provide a preference for current lessees, since they 
would certainly qualify as arriving first. However, as discussed in section 1 o f this memo, 
the governing statutes may not provide the authority to extend a preference to current lessees; 
i f  they do not, then they cannot authorize a regulation to do so, since under AS 44.62.020 a 
regulation must be w ith in the scope o f authority conferred and in accordance w ith the 
statutory standards. The renewal provision in 17 AAC 40.360(13) does not establish a 
preference for the current lessee, and pretty much leaves DOT/PF free to grant or reject the 
renewal request/ Unless "firs t come-first served" is interpreted to create a preference for 
current lessees, the regulations do not appear to provide for a lessee's preference.

Representative Beverly Masek
February 21, 1996
Page a

: 17 AAC 40.360(13)reads as follows:

(13) At the expiration o f the term o f the lease, i f  the lessee desires a renewal, he shall 
w ith in 30 days before the expiration make application in writing for a renewal, stating the 
purpose for which he desires a renewal and such other information as the lessor may require. 
The lessee shall deposit w ith such application die sum equivalent to 100 percent o f the next 
rental payment which w ill be due i f  the lease is renewed. Such application, when fu lly 
conform ing to the requirements herein stated, w ill extend the lease until such time as the 
lessor gives written notice to the lessee that the

(A ) request for renewal has been granted;
(B) request for renewal has teen rejected, stating the reasons for such rejection; or
(C) lessor has determined it to be in the best public interest or is required by law or 

regulation to offer the lease at public auction.



Ihe only preference created by the regulations appears to be for the type o f function. I f there 
are two or more applications for the same land for different classes o f use, aviation functions’ 
are given priority over auxiliary functions.4 and both aviation functions and auxiliary 
functions have preference over nonaviation functions.5 (17 AAC 40.320(c)(5)).

In addition to the above provisions, there is a requirement that a public auction is required 
when two or more persons apply for the lease. (17 AAC 40.320(cX8)(C)). It is one o f the 
provisions to which the uniform and equal rights provision referred to above is made subject. 
However, in light o f the specific provisions in 17 AAC 40.320(cX l)- (3), including the "first 
come-first serv ed" provisions, it is not clear just when and how this provision is intended to 
be used. I cannot say whether this provision is as broad as it sounds.

Therefore, as you can see, although the regulations governing state airport land leases appear 
to generally approach leases in an impartial manner, there is an existing "firs t come-first 
served" provision that ppears to contradict this approach and that is not clear as to its 
application. I do not believe, in light o f the governing statutes, that this provision would be 
interpreted to provide a preference to existing lessees.

2. I f the statutes, and regulations governing state airport land leases require DOT/PF to 
fo llow a policy o f reotTerinp state airport land leases on an impartial basis, whv aren't shore- 
based commercial set net fishing_site.kases administered under the samg.impanial policy? 
As stated above, the slate airport land lease provisions do not seem to provide a preference 
to r urrent lessees when offering the leases. Commercial shore-based set net fishing site 
leases do provide a preference to current lessees. The reason for this apparent inconsistency 
in the handling o f state leases is that the granting o f shore-based set net leases arc governed 
by a different set o f statutory provisions, and these provisions include an express preference 
for current lessees.

Ih e  preference for current lessees is authorized by AS 38.05.102. That section reads as 
follows:

Sec. 38.05.102. LESSEE PREFERENCE. I f land within a leasehold created 
under AS 38.05.070 • 38.05.105 is offered for sale or long-term lease at the 
termination o f the existing leasehold, the director may. upon a finding that it 

I is in the best interest o f the state, allow the holder in good standing o f that
I leasehold to purchase or lease the land for its appraised fair market value at
» the time o f the sale or long-term lease.

Representative Beverly Masek
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’ "Aviation function” is defined at 17 AAC 40.320(bXl)

4,1 Auxilia ry" functions arc defined at 17 AAC 40.320(bX2). 

’ "Nonaviation" functions arc defined at 17 AAC 40.320(bX3),



As you can see. the preference is based on a finding by the director o f the Division o f L ands 
in the Department o f Natural Resources that releasing to the current lessee is in the best 
interest o f the state. The regulation that interprets this statutory preference reads as follows:

I I AAC 64.391. EXTENSION OF LEASE. 9C days before the expiration 
o f a valid lease, the lessee may request an extension o f the lease. The director 
w ill, in his or her discretion, extend the lease for a period o f up to 10 years 
i f  no changes in site or tract location have occurred, the beach has remained 
stable, the lease is in good standing with the department, the lessee remains 
qualified under 11 AAC 64.230. and no protest o f the extension is received.
A nonrcfundable filin g fee, as established by the department's approved tee 
schedule, must accompany a request for an extension.

These provisions provide the necessary authority to provide the preference as long as they 
do not violate the federal equal protection requirements under the 14th amendment to the 
federal constitution) or the state's equal protection requirements (art. I, sec. 1. Constitution 
o f the State o f Alaska).

Since this would probably be considered economic legislation and since federal courts apply 
a minimal rational basis standard to such economic legislation, the provision w ill not present 
a federal equal protection problem i f  the classification is rationally related to a legitimate 
state interest. Since I am not fam iliar with the reasons behind this preference I cannot 
determine whether the preference is meeting this goal. However, the federal courts generally 
defer to the legislature's determinations as to the desirability o f particular statutory 
discriminations. Since this does not appear to be a suspect classification or to affect 
fundamental personal rights, it is unlikely that the provision would be overturned under the 
federal equal protection provision. Ssfi Commercial Fisheries Entry Com’n, v . Apokcdak, 
606 P 2d 1255, 1263-1264 (Alaska 1980).

W ith regard to the state's equal protection provision, the preference would probably he 
subject to a low level o f scrutiny, since this preference deals with legislation o f economic and 
commercial interest. Scs Herrick's Acro-Auto-Aaua Repair v. State, Department o f 
Transportation. 754 P.2d 1111,1114 (Alaska 1988) and Isakson v. R ickcy. 550 P.2d 359, 
363 (Alaska 1976). Although it is possible that the interest would be considered as more 
important and requiring a more stringent level o f scrutiny by the court (sjk State _v, Enserch 
C ons ir. Inc.. 787 P.2d 624. 632 Alaska 1989)), Enserch directly involved actual 
employment, which is not the case here. Under a low level o f scrutiny, the court would use 
the rational basis test. The rational basis test questions whether the classification is 
"reasonable, not arbitrary" and rests "upon some ground o f difference having a fair and 
substantial relation to the object ot the legislation." hakscu, 550 P.2d at 362. Essentially, 
there must be a rational basis for allowing a preference for the current lessee. I do not have 
enough information on the parameters and reasons for the preference that you arc interested 
in to provide you w ith a conclusion whether the preference provision would meet this 
standard.

Representative Beverly Masek
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3. I f the statutes and regulations allow the state toJreaLshore-based set net site leases 
differently..can DQI/PEchantie its regulations to.do.lhg.same.or must the legislature change 
the statutes? In my opinion, it would be advisable and probably necessary to amend the 
applicable statutes rather than the regulations. As indicated in question 1 above, although 
there is broad regulatory authority given to DOT/PF for establishing the terms and conditions 
o f leases and other aspects o f the airport land leases, there are two express statements in 
AS 02.15.090(a) that require uniform ity and equality. These statements seem to prevent 
DOT/PF from providing a preference for current lessees in regulation. Therefore, I 
recommend that you amend the statutes.

4. What changes would be needed i f  they are required in statute? The changes needed to 
establish the preference are enactment o f language that (1) establishes the preference that you 
want, and (2) clarifies that the references in AS 02.15.090(a) to uniform ity and equality are 
subject to the new preference. You may want to use AS 38.05.102 as a jum p ing -o ff point 
for starting to design your section. In addition, the language (and reasons behind the 
preference) must satisfy, to the extent foreseeable and feasible, equal protection 
requirements.

I do not have enough information on the parameters and reasons for the preference that you 
are interested in to provide you with a conclusion whether the preference provision would 
meet the equal protection standard. I f  you can provide me with this information, I could 
review it for you.

5. Draft o f changes. As indicated above. 1 do not have very much information on the 
parameters and reasons for the preference that you arc interested in. I f  you can provide me 
with the necessary information, the language can be drafted for you.

I f I may be o f further assistance, please advise.

TLB:g lc
96-106.glc



(7) ..OUSE COMMITTEE REPORT
Date R eferred to  Committee: M arch 14, 1996 FU RTH ER REFERRALS:

. ' / / ? / »Date o f C om m ittee A ction

The T R A N S P O R T A T IO N  Com m ittee considered: H B  543

HO USE B IL L  NO . 543 S T A T E  A IR P O R T  L A N D  LE A S E  PREFER EN C E

“ An A ct establish ing a preference when entering  in to  state a irp o rt land leases.”

recommends it be replaced ,  .  \  I \ the same title
w ith the fo llow ing comm ittee substitu te ( j ' i n  3* f  ~ f  a new title

| | additional referral t o _______________________ Committee
( | attached amcndment(s)

ADO PTS :______________________________ Letter o f Intent

ATTACHES NEW FISCAL NOTE(s): (Ucpo APPROVES PREVIOUS: (DtpCD-0

( 1 fiscal note(s) _______________________  I ) fiscal note(s) ______________________________

[ 1 zero fiscal note(s) ________________  I 1 zero fiscal note(s)


