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HB 462, Drunk Driving: Evidence & Sentencing

The bill would change a part ot the sentencing scheme lor persons convicted 

of telonv driving while intoxicated or refusal to take a breath test. A  

sentencing court m a y  order a defendant convicted of DVVI or breath test 

refusal to receive inpatient treatment as a condition of the sentence.

Normally, if the defendant fails to complete treatment the court m a y  impose 

some or all of the suspended jail time. However, in creating the felony 

driving while intoxicated and refusal offenses last session, the law was 

inadvertently changed to require the court to automatically impose ail 

suspended time on felony offenders w h o  fail to complete treatment ( ch, 80, 

S L A  1995). This automatic imposition of all suspended time for those 

offenders creates legal and practical problems.

Legally, mandating that all suspended time be imposed for only one class of 

criminal offenders m a y  violate the constitutional guarantee of Equal 

Protection of the Law. Practically, the ultimate goal is to curtail the practice of 

people drinking and driving. S o m e  offenders require more than one 

exposure to a treatment program before it becomes effective. This is often 

accomplished by imposing a portion of the suspended jail time followed by a 

forced return to treatment. This bill amends the law to give the sentencing 

court the discretion to decide h o w  m u c h  of the suspended term the defendant 

should serve for failure to complete a treatment program.



The bill additionally amends Rule 6(r)(l) of the Alaska Rules of Criminal 
Procedure to allow prior convictions of driving while intoxicated and breath 
test refusal to be presented at the grand jury proceedings by hearsay evidence. 
Because grand jury presentations m ust occur within 10 days after arrest, there 
is not sufficient time to obtain certified judgments of prior convictions, 
particularly if the convictions are from another jurisdiction. This court rule 
amendment is necessary in order to ensure that repeat offenders from out of 
state are not treated more leniently than Alaskans.

Finally, the bill amends Rule 32.1 of the Alaska Rules of Criminal Procedure 

to provide that a presentence investigation by the Department of Corrections 

is not required in most cases in which a person is convicted of felony driv ing 

while intoxicated or breath test refusal. Offenders convicted of driving while 

intoxicated and breath test refusal have been sentenced successfully for m a n y  

years without the benefit of a presentence investigation. The bill would 

require that a presentence report be prepared for a repeat felony offender 

conv icted of driving while intoxicated or breath test refusal.
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(3) The presentment shall not mention the names 
of individuals. The presentment shall not be filed 
with the court, nor shall it be kept by the court 
beyond the time that the grind jury is discharged.

(4) Wbrn the presentment is made the court shall 
give such instructions on the law as it considers 
necessary.

(p) Defense Witnesses. Although the grand jury 
has no duty to hear evidence on the behalf of the 
defendant, it may do so.

(q) Sufficiency of Evidence. When the grand 
jury has reason to believe that other available evi­
dence will explain away the charge, it shall order 
such evidence to be produced and for that purpose 
may require the prosecuting attorney to subpoena 
witnesses. An indictment shall not be found nor a 
presentment made upon the statement of a grand 
juror unless such grand juror is sworn and examined 
as a witness. The grand jury shall find an indictment 
when all the evidence taken together, if unexplained 
or uncontradicted, would warrant a conviction of the 
defendant.

(r) Admissibility of Evidence.
II) Evidence which would be legally admissible 

at trial shall be admissible before the grand jury. In 
appropriate cases, however, witnesses may he pre­
sented to summarue admissible evidence if the 
admissible evidence will be available at trial. Except 
is stated in subparagraphs (2) and (3), hearsay 
evidence shall not be presented to the grand jury 
absent compelling justification for its introduction. If 
hearsay evidence is presented to tire grand jury, the 
reasons for its use shall be stated on the record.

(2) In a prosecution for an offense under AS 
11.41.410 — 11.41.440 or 11.41.435, hearsay evi­
dence of a statement related to the offense, not 
otherwise admissible, made by a child who is the 
victim of the offense may he admitted into evidence 
before the grand jury if

(i) the circumstances of the statement indicate 
its reliability;

Mi) the child is under 10 years of age when the 
hearsay evidence is sought to be admitted;

Mii) additional evidence is introduced to corrobo­
rate the statement; and

(iv) the child testifies at the grand jury proceed­
ing or the child will be available 10 testify at trial.

(3) Hearsay evidence related to the offense, not 
otherwise admissible, may be admitted into evidence 
before the grand jury if

(i) the individual presenting the hearsay evi­
dence is a peace officer involved in the investiga­
tion; and

(ii) the hearsay evidence consists of the statement 
and observations made by another peace officer m 
the course of an investigation; and

(iii) additional evidence is introduced to corrobo­
rate the statement.

(4) If the testimony presented by a peace officer 
under paragraph (3) of this section is inaccurate 
because of intentional, grossly negligent, or negligent 
misstatements or omissions, then the court shall 
dismiss an indictmen* resulting from the testimony 
if the defendant shows that the inaccuracy prejudices 
substantial rights of the defendant

(5) In this section “slalemenr means an oral or 
written assertion or nonverbal conduct if the nonver- 
bal conduct is intended as an assertion.

(s) Discharge and Excuse. A grand jury shall 
serve until discharged by the presiding superior cour 
judge of the judicial district but no grand jury m.v. 
serve more than 4 months, unless for good cau-e 
such penod is extended. At any time for cause 
shown the presiding judge may excuse a juror either 
temporarily or permanently and may impanel m 
alternate juror in place of the juror excused. In order 
to vote on the proposed bill, the alternate juror muo 
be present during the presentation of all evidence 
related to that case.

(t) Delegation of Duties. Whenever a supcncr 
court is silting other than where the presiding judge 
is sitting, or the presiding judge is unavailable, the 
presiding judge may delegate duties under this rule 
to another judicial officer. However, the presiding 
judge may delegate duties under Criminal Rule 6.1 
only to another superior court judge.

lu) Telephonic Testimony.
(1) A witness may participate telcphonically in 

grand jury proceedings if the witness is not a victim 
and the witness:

(A) would be required to travel more than 5t 
miles to the situs of the grand jury; or

(8) lives in a place from which people custom­
arily travel by air to the situs of the grand jury.

(2) A witness who is not entitled to participate 
tclcphonicaJly under subparagTaph (I) may panics 
pate telcphonically with approval of the presiding 
judge of the judicial district, or the presiding judge\ 
designee. A motion to allow telephonic testimony 
under this subparagraph may be ex pane and shall K: 
accompanied by an affidavit of tlic prosecuting 
attorney that states the reason telephonic testimony 
is requested.

(3) If a witness participates telcphonically ir, 
grand jury proceedings, alter the witness is sworn, 
the prosecuting attorney shall require the witness to;

(A) state die location from which the witness is 
testifying; and
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CRIM INAL RULES Rule 32

of mother n  not rmp-Jper in determining i  lenience to he 
- ied ig iin il the tccuied. Burleson », S tite , Op. No. 1222, 
K d  1I9J (AU ik. 1975).

Tie lupreme court'i function, in > lenience ippeii. ii to 
-urn whether the tn»J court * u  clearly miiUken in 
»ing the particular lanctior. Burleson v. Slate, Op. No, 

. 543 P2d 1195 (Alaika 1975)

•entencing court m utt unequivocally bnng home to 
14am that he hai right to make a ilatement in hit own 
.1 and to present any information in mitigation of punish- 

Vattraa* v. Slale, Op. No 1314. 554 P2d 399 (Alaska

■ .tual con tide rat kxi of police contact! will not invalidate 
•nee d from the record or by witnesses' testimony the
• is aw irr of the circumstances and outcome of the 
i.ta Burks an aa  ». S la le , Op. No. 2553, 561 K d  1197
ta  1977).

tiencing court may rely on psychialnc report which 
iers etplained police contacts tn reaching a diagnosis 

-* n in  v Stale, Op No 1316. 561 P2d 1197 t Alaska

lere awareness by sentencing court of other police 
i.la will nor serve to invalidate an otheru se valid 
•nee. Buchanan v. State, Op No. 1316. 561 P2d 1117 

,  s i  !<JT7|.
ntenc ng judge may conuder instances of past irti-social

■ tor. substantiated by suppwrtmg information, even thcargh 
ians was not charged or convicted Nukaplgak s. Stale,

No 1410. 562 P2d 697 (AUika 1977).

,’uestion. “Do you have anything you want to say before
• tse sentence?" was minimal compliance with allocution 

(irement of this rule, where defendant was sentenced fiur
before Supreme Court imposed more slnngenl Nalirass 

tard Capwetl r .S ta le .O p  No. 1482. 568 P2d 10* Alaska 
•J.
' nal court's failure to  afford defendant the opportunity to 

. • a statement on hia own behalf at sentencing hearing was 
•armless error. M oka ». Stale. Op No 171Q. 584 P2d 40

., ka I07g).

. oder Rule 32(a) (he obligation is on the court to afford 

.rfendani the opportunity to speak and nor on the defen- 
request such an opportunity, hence defendant's failure 

usen  actively his right of alhvution did nor constitute 
• er Mohu v. State, Op. No. 1719. 584 P2d 40 t Alaska 

' .41,
■efendanl'i contention that consideration of hii juvenile 

nl by the court imposing sentence violated his right to 
was rejected Penn v, S tale, Op No 1774, 588 P2d 

• i Alaska 11"8),

-spite the fact that defendant spoke at vome length under
■ ctanunation hy his counsel at the sentencing nearing, 
n it's  failure to inform him of his right of allocution

.ited resentencing l.aw  ». State, Op. No. 2301 624 P2sl 
t  (Alaska 1981).

i>nler to establish a claim of racial bias in sentencing 
•ndaru must show that the sentence was probatdy htghet 

ihat which would have been imposed upon a delendant of 
fferenl race with a like cnm uuj history who commdteJ a 

a1 vffense Coleman v. Stale, Op No 2110,621 P2d 861 
a k» |9<0r

Trial court, in conducting a hearing punuant to this rule to 
determine whether mitigating and aggravating fic to a  have 
been established, may consider evidence previously introduced 
at the trial. Wutf v. Stale, Op No. 19. 647 P2d 609 (Alaska 
App 1982).

Where defendant was given a chance to exercise his right 
of allocation just pnor to sentencing and did not exercise that 
right on the ground that he needed more time to prepare, 
failure of the Inal judge to give the defendant more time waa 
not error. Hastings v. State, Op. No. 706, 736 P2d 1157 
(Alaska App 1187).

Dental of allocation may be harmless where the defendant 
is subject to presumptive sentencing, no aggravating or 
mitigating factors are established, and the Icaality of the 
citrumslances would not warrant referral to a three-judge panel 
for sentencing Johnson e. State, Op. No. 858. 762 P2d 493 
i Alaska App. 1988).

Trial judge's oversight in denying defendant allocation was 
harmless beyond a reasonable doubt where the judge had 
already rejecled proposed mitigating faclucs and pissible 
referral to a three-judge panel for sentencing J u h n so n  v . 
Stale, Op N o  858. “62 P2d 493 (Alaska App. 1188)

R u l e  3 2 . 1 ,  Presentence Procedure for
F e l o n y  S e n t e n c i n g .

( a t  S c h e d u l i n g .  A t  ihe t im e  g u i l t  in  a f e l o n y  
c a s e  i s  e s t a b l i s h e d  b y  v e r d i c t  o r  p ic a ,  the  j u d g e  s h a l l  
e s t a b l i s h  the d a le  fo r  a s e n t e n c in g  h e a r in g  a n d  a 
p r e s c n i e n c in g  h e a r in g ,  i f  ap p rop r i a t e ,  a n d  sh a l l  o r d e r  
a p re s e n te n c e  in v e s t i g a t i o n  b y  the D e p a r tm e n t  o f  
C o r r e c t io n s .  I f  the j u d g e  e l e c t s  l o  s c h e d u l e  a s i n g l e  
h e a r in g ,  a l l  o f  the  p ro c e d u r e s  f o r  the  p r e s c n t e n c in g  
and  s e n t e n c in g  h e a r i n g s  s h a l l  b e  a p p l i c a b le  at the 
s i n g le  h e a n n g .

(b )  P r e s e n t e n c e  I n v e s t i g a t i o n  a n d  R e p o r t .
(1) T h e  D e p a r tm e n t  o f  C o r r e c t io n s  s h a l l  p repa re  

an d  d e l i v e r  th e  repor t o f  the  p r c s c n t c n c c  i n v e s t i g a ­
t io n  no t le s s  th an  30 d a y s  b e f o r e  the p r e s c n t e n c in g  
h e a r in g .  The  rep o r t  s h a l l  c o n t a i n  a n y  p r i o r  c r im i n a l  
c o n v i c t i o n  and  a n y  f i n d in g  o f  d e l i n q u e n c y  o f  the  
d e fe r .d an :  a n d  su ch  in f o rm a t i o n  a b o u t  the d e ­
f e n d a n t ' s  c h a r a c t e r i s t i c s ,  f i n a n c ia l  c o n d i t i o n ,  a n d  the 
c i r c u m s t a n c e s  a f f e c t i n g  the  d e f e n d a n t ' s  b e h a v io r  as 
m a y  b e  h e lp f u l  in im p o s i n g  s e n te n c e  o r in  g r a n t in g  
p ro b a t io n  o r  in  the c o r r e c t i o n a l  t r e a tm en t  o f  the 
d e f e n d a n t ,  a n d  s u c h  o th e r  i n f o rm a t i o n  a s m a y  be 
r e q u i r e d  b y  th e  j u d g e .  T h e  p r e s c n t c n c e  report s h a l l  
c om p ! )  w i t h  th e  V i c t im s '  R i g h t s  A c t .  A S  12.61.ICO*
150.

T h e  repor t  s h a l l  b e  s u b m i t t e d  to th e  j u d g e ,  the 
s t a t e ' s  a t to rn ey ,  an d  th e  a i l o m c y  fo r  I h e  d e fe n da n t ;  
(he d e f e n s e  a t to rn e y  s h a l l  no t  he p ro h ib i t e d  f r o m  
p r o v i d i n g  a f u l l  c o p y  to th e  d e f e n d a n t  u n le s s  the 
j u d g e  en te r s  o n  the  r e c o r d  f i n d in g s  w h y  p r o v i d i n g  
sp e c i f i c  p o n i o n s  o f  th e  repor t  lo  Lhc d e f e n d a n t  w o u l d  
p ro v e  d e t r im e n t a l  l o  th e  r e h a b i l i t a t io n  o f  the d e f e n ­
d an t  o r  the s a f e l y  o f  th e  p u b l i c .

3 2 7
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Unless otherwise ordercil, or except as specifical­
ly allowed by other provisions of law. further 
disclosure of the report shall be limited to agents of 
the state's attorney or the defendant's jttomey, any 
reviewing courts, and the agencies having charge of 
the defendant's rehabilitation.

,'2) In the event the parties request preparation of 
a prescntencc report to aid them in reaching a plea 
agreement, the judge may order such a report made 
prior to the time stated in this rule. If a report is 
prepared pnoi to entry of a verdict or plea of guilty 
or no contest, the report shall be submitted only to 
the parties and not to the judge.

(3) Notwithstanding subparagraph (b)(2), the 
judge may use the presentence report to determine 
v*-ether to accept a plea agreement under Criminal 
Rule II.

(c) Notice of Aggravating and Mitigating 
Factors, Extraordinary Circumstances, Prior 
Convictions, and Other Information to be Relied 
on at Sentencing. (1) Withm ten days after receipt 
of the prescntencc report, each party shall file:

(A) notice of any aggravating or mitigating 
fictors. pursuant to AS 12.55.155. or extraordinary 
circumstances, pursuant to AS 12.55.165. on which 
it intends to rely, supported by a written statement 
outlining, as an offer of proof, the evidence that 
counsel contends establishes each aggravating or 
mitigating factor or extraordinary circumstance, and

(B) a memorandum giving notice of any evidence 
which the party intends to rely on at sentencing 
which was not previously presented at a pnor pro­
ceeding in the case, in the notice d .“scribed in
(c)(1)(A). or in the prescntencc report, li the party 
intends to present additional witnesses, ti e memoran­
dum shall include a list of these witnesses and a 
brief summary of their anticipated testimony. The 
memorandum need not give not.ee of matters to be 
mentioned in a defendant s '.docution or a victim's 
oral statement

(2) Within ten days after receipt of the prescn- 
tcnce report, the stjte shall file:

(A) notice of the prior convictions, if any. on 
which it intends to rely for presumptive sentencing 
purposes; and

(Bi notice of the amount of restitu'mn. i1' any. it 
intends to request, supported by a memorandum or 
exhibits that establish the basis for the restitution 
requcsL

(J) Disputing Aggravating and Mitigating 
Factors. Extraordinary Circumstances, Prior 
Convictions, or Other Information. (1) Within ten 
days after receipt of the notices require.] by para­
graph (c), each party shall file:

(A) notice whether the parly concedes or disputes 
each aggravating or mitigating factor or extraordi­

nary circumstance asserted by the opposing party; 
and

(B) notice of objection to any information in the 
prescntencc report or in any other material the judge 
or opposing party has identified as a source of 
information to be relied on at sentencing on the 
ground that such information is insufficiently veri­
fied or is inaccurate. For each item a party contests 
as inaccurate, that party shall submit an affidavit 
from the party or another witness with personal 
knowledge outlining the testimony the witness is 
prepared to provide to refute or to explain the 
allegation, or a notice thal the party has served or 
attempted to serve * subpoena upon the person who 
provided the contested information and intends to 
examine the person at the prescntcncing hearing.

(2) Within ten days after receipt of the notices 
required by paragraph (c). the defense shall file:

(A) notice of any objection to any of the pnor 
convictions relied on by the stite and a statement of 
the ground; for the objection as provided in AS 
12.55.145(c), which shall be supported by affidavit 
if the objection is bjs.i) on facts outside the record; 
and

(B> notice of arty objection to any restitution 
request and a statement of grounds for the objection.

(e) Presentencing Hearing. At the presentencing 
hearing, the judge shall review the notices filed 
pursuant to paragraphs (c) and (d). The judge shall 
enter findings as to undisputed facts. For each 
allegation a pany contends is based on insufficiently 
verified information, the judge shill determine 
whether the allegation is sufficiently verified and 
shall order stricken from the prescntencc report any 
allegation the judge finds is not sufficiently verified. 
The judge shall provide an opportunity for argument 
and then shall enter conclusions on legal issues that 
may be resolved without an evidentiary hearing. 
The judge shall clarify the material disputed facts, so 
that the parties can be prepared to present witnesses 
at the sentencing hearing.
(Added by SCO 157 effective February 15. 1973; 
amended by SCO 218 effective January 15. 1976; by 
SCO 536 effective October 1, 1982; by SCO rv4j 
effective September 15. 1985; repealed and reenacted 
by SCO 1136 effective July 15. 1993)

Annotations

Cases
Sentence of live yean ' imprisonment for bury'iry, two o( 

which were suspended. was not clearly mistaken. even thoua-! 
ihe defendant was Id years old and it was his tinl feloov 
offense. Zurftuh v. S u te , Op. N'o, 223R. 620 P2d 690 i Alaska 
19*0).

Where defendant was convicted of assault w.ih a dangerous 
w e jp ti  for sinking another person in the face with a hrer 
bottle, sentencing court was not clearly Mistaken in  imposing

3 28
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H o u s e  o f  R e p r e s e n t a t i v e s

Transportation Committee

March 8, 1996

Representa t ive  Brian Porter,  Chariman 
House Judiciary Commit tee

RE: LETTER OF INTENT, HB 462

On March 6, 1996 House Transportat ion Committee heard tes timony 
and passed out of  committee HB 462. The committee had no problem
support ing this legislation. Discuss ions relating to the bill largely
c e n te r e d  a round  a m e n d m e n t  #1 by R e p re s e n ta t iv e  B r ice  (see 
attached).  This amendment  addresses how the courts refer a person 
for  rehabi l ita t ive  t reatment.

I know you are famil iar  with this proposed am en d m en t  and its 
implicat ions. This letter is being sent at the request o f  the House 
T ranspor ta t ion  Com m it tee  to let you know that  we feel there is 
s trong support for this amendment.

We passed the bill out of  committee unamended in order to expedite
the legislation. There is some question as to whether the wording in 
the am en d m en t  fully e s tab l ishes  its intent.  The T ra n sp o r ta t io n  
C o m m i t t e e  reques t  that the Ju d ic ia ry  C o m m i t t e e  r e v i e w  the 
a m e n d m e n t  and give it your  u tmost  cons ide ra t ion  d u r in g  your  
d e l i b e r a t i o n s .

House Transportat ion Commit tee

-titf C.U'ltnl • ItllUMtl \l.i-k.i I |H2 • J'-'-l'Ss



LEGAL SERVICES

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street. Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M February 26, 1996

SUBJECT Sectional Summary of H B  462.

TO Representative Brian Porter

FROM: Michael F. Ford 

Legislative Counsel
/

You have requested a sectional summary' of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an 

authoritative interpretation of the bill and the bill itself is the best statement of its contents. 

If you would like an interpretation of the bill as it may apply to a particular set of 

circumstances, please advise.

S ection 1. Allows a court to impose part or all of the remaining portion of a suspended 

sentence for driving while intoxicated, if the convicted person fails to meet required alcohol 

rehabilitation treatment conditions.

Section 2. Allows a court to impose part or all of the remaining portion of a suspended 

sentence for refusing to take a chemical breath test, if the convicted person fails to meet 

required alcohol rehabilitation treatment conditions.

Section 3. Technical amendment to allow certain hearsay evidence in a felony prosecution 

to be presented to the grand jury.

Section 4. Allows hearsay evidence of prior convictions to be presented to the grand jury, 

in a felony prosecution for driving while intoxicated under A S  28.35.030(n) or refusal to take 

a chemical breath test under A S  28.35.032(p).

Section 5. Technical amendment regarding pre-sentence investigations by the Department 

of Corrections.

Section 6. Provides that unless the defendant is subject to a presumptive term of 

imprisonment, a pre-sentence investigation by the Department of Corrections is not required 

for a person convicted of felony driving while intoxicated or felony refusal to take a chemical 

breath test.



Section 7. Applicability clause. 

Section 8. Effective date.

R e p r e s e n t a t i v e  B r i a n  P o r t e r
F e b r u a r y  26, 1996
P a g e  2

MFF:glc
96-126.glc
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DEPARTMENT OF LAW

C R I M I N A L  D I V I S I O N  
February 27, 1996

The Hon. Brian Porter, Chairman 

House Judiciary Committee 

House of Representatives 

State Capitol, R o o m  118 

Juneau, Alaska 99801

PLEASE RE PL Y TO

CRIMINAL DIVISION CENTRAL 
OFFICE
P O  BO X 110300 
JUNEAU. ALASKA 99b 11 0300 
PHONE 19071465-3-128 
FAX (907)465-4043

OFFICE OF SPECIAL PRO SECUTh' '  
AND APPEALS  
3 1 0 KSTREET. SU ITE308 
ANCHORAGE. ALASKA 99S0:-2Utu  
PHONE (907)269-6250 
FAX (907)269-6270

TONY KNOWLES. GOVERNOR

Re: House Bill 462

Dear Representative Porter:

This is in response to your request for a legal analysis of H B  462, an act 

addressing driving while intoxicated offenses, Rules of Criminal Procedure, and providing for 

an effective date.

IIB 462 amends the provisions of A S  28.35.030 and AS 28.35.032 as they relate 

to the powers and duties of the court if a person fails to complete a program of alcohol 

rehabilitation authorized by the court, after having been convicted of felony driving while 

intoxicated or felony refusal to submit to a chemical test. Present law requires the court to 

impose the entire remaining suspended sentence in these circumstances. Under H B  462, the 

court would have the discretion to impose either a part or all of the remaining sentence. This 

discretion would be very useful to the court in encouraging a defendant to return to treatment 

by having additional time to impose if the defendant again fails to finish the treatment program.

The bill also amends the Alaska Rules of Criminal Procedure to allow hearsay 

evidence of prior convictions to be used before the grand jury in felony driving while intoxicated 

and refusal to submit to a chemical test cases. This is particularly important in cases where 

prior convictions have occurred in other states. Although grand juries must be conducted within 

10 days of arrest, it is often very time consuming to obtain certified copies of judgments. The 

use of criminal records to establish prior offenses would enable the cases to be brought to the 

grand jury in a timely way.

Finally, H B  462 amends the Alaska Rules of Criminal Procedure to allow felony 

driving while intoxicated and refusal to submit to a chemical test cases to proceed to sentencing 

without a presentence report, unless a presumptive sentence applies to the case. Defendants in 

these cases have been fairly and efficiently sentenced without a presentence report for many 

years; the expense and time of preparing a presentence report is not justified unless presumptive 

sentencing applies.



The Hon. Brian Porter, Chairman
House Judiciary Committee

February 27, 1.996
Page 2

The D epartm ent o f  Law strongly supports the passage o f  HB 462 . W e  will be 
p leased  to assist in its progress  through the legislature in any way.

Very truly yours,

B R U C E  M . B O TELH O  
A T T O R N E Y  G E N E R A L

A nne D. Carpeneti
Assistant A ttorney General

ADC :rew
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go 1, after line 4:

Inscit a new  bill section to read:

"* S ec t io n  1. AS 28.35.030(h) is amended to read:

(h) T h e  court shall order a person convicted undci this section to satisfy the 

screening, evaluation, referral, and program  requirements o f  an agency  authorized  by 

the court to m ake referrals for rehabilitative treatm ent or to provide  rehabilitative 

treatm ent. A n  a g e n c y  th a t  re fe rs  n p e rso n  fo r  r e h a b i l i ta t iv e  t r e a tm e n t  sh a l l  
m a in t a in  r e c o rd s  o f  th e  p e r so n 's  c o m p lia n c e  w ith  th e  r e h a b i l i t a t iv e  t r e a tm e n t  

p r o g r a m  a n d  shall  c om nlv  w ith  reh a b il i ta t iv e  t r e a tm e n t  r e c o m m e n d a t io n s  o f  th e  

d ivision o f  a lcoho lism  a n d  d ra g  abu se  estab lished  u n d e r  AS 47.37.ti20. If a person 

is convicted  under (n) o f  this section, the court shall o rder the person  to be evaluated 

as required  by this subsection before the court imposes sen tence  for the offense."

Page 1, line 5:

D elete  "S ec tion  1."

Insert "Sec. 2."

R enu m b er  the fo llow ing bill sections accordingly.

Page 2, after line 1:

Insert a new  bill section to read:

"* Sec. 3. A S 2S.35.032(1) is amended to read.

(I) T he  court shall order a person convicted under  this section to satisfy the 

screening, evaluation, referral, and program  requirements o f  an agency  authorized by 

the court to make referrals for rehabilitative treatm ent or to provide rehabilitative

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE BRICE

TO: HB 462

-1-



treatm ent. A n  ag en cy  th a t  re fe rs  a p e rso n  fo r  r e h a b i l i ta t iv e  t r e a tm e n t  sh a l l  

m a in ta in  re c o rd s  o f  th e  p e r s o n 's  c o m p lian ce  w ith  th e  r e h a b i l i ta t iv e  t r e a tm e n t  

p r o g r a m  a n d  shall c om nlv  w ith  reh ab il i ta t iv e  t r e a tm e n t  r e c o m m e n d a t io n s  o f  th e  

d ivision  o f  a lcoholism  a n d  d ru g  abu se  established u n d e r  AS 47.37.020. If  a person 

is convic ted  under (p) o f  this section, the court shall order the person to be evaluated 

as requ ired by this subsection before the court imposes sentence fo r the offense."

9-LS1583VA.1

R enum ber the fo llo w in g  b il l sections accord ing ly.
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