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HOUSE IHLL NO. 362
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINETEENTH LEGISLATURE -SECOND SESSION

BY REPRESENTATIVE TIIERRIAULT
Introduced: 12/9/%

Referred: Transportation, Finance

A BILL
FOR AN ACT ENTITLED

9-L.S1292\A

"An Act extending the motor fuel tax exemption for fuel sold for use in jet

propulsion aircraft to fuel used in those aircraft for flights that continue from

a foreign country."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

e Section 1 AS 43.40.100(2) is amended to read:
(2) "motor fuel" means fuel used in an engine for the propulsion of a
motor vehicle or aircraft, and fuel used in and on watercraft for any purpose, or in a
stationary engine, machine* or mechanical contrivance that [WHICH] is run by an
internal combustion motor; "motor fuel" does not include

IIHO3fi2u

(A) fuel consigned to foreign countries;

(B) fuel sold for use in jet propulsion aircraft operating in
Ilighls io foreign countries or in flights that continue from foreign countries;

(C) fuel used in stationary power plants operating as public
utility plants and generating electrical energy for sale lo the general public;
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(D) fuel used by nonprofit power associations or corporations
for generating electric energy for resale;

(E) fuel used by charitable institutions;

(F) fuel that [WHICH] is at least 10 percent alcohol by volume;

(G) fuel sold or transferred between qualified dealers;

(H) fuel sold to federal, state, and local government agencies
for official use;

() fuel used in stationary power plants that generate electrical
energy for private residential consumption;

(J) fuel used to heat private or commercial buildings or
facilities;

(K) fuel used for other nontaxable purposes as prescribed by
regulations adopted by the department; or

(L) fuel used in stationary power plants of 100 kilowatts [KW]

or less that generate electrical power for commercial enterprises not for resale;
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REPRESENTATIVE VU m it
GENE THERRIAULT Stale Capitol
P O Box 55326 Juneau. Alaska
Noflh Pole, Alaska 99705 99801-1 182
(907) -188 0562 (907) 465-4797
House District 33
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HB 362 Extending the motor fuel tax exemption for
fuel sold” for use in jet propulsion aircraft to
fuel used In those aircraft for flights that
continue from a foreign country

SPONSOR: Rep. Gene Therriault

SPONSOR STATEMENT:

House Bill 362 extends the motor fuel tax exemption for fuel used in
aircraft for flqhts that continue from a foreqn country. ~ Currently,
the state of Alaska provides a tax exemption Tor fuel used only in
flights to foreign countries.

Federal law preempts state taxation of imported aviation fuel .

transported through a foreign trade zone for use in aircraft during
fqreltgn flights. The federal definition of “foreign flight" includes
flighfs originating from and flights continuing to" a foreign country.

Two tankers filled with tax exempt foreign-produced fuel were
brought into Alaska during 1995. " It is anticipated this Pracﬂce will
Incréase as airlines move to Purchase the tax exempt fuel for use in
foreign flights at a lower cost than taxable Alaska produced fuel.

HB 362 Is needed to provide a level playing field to Alaska Froducers
by allowing the tax exemption for all’ fuel used in foreign flights.

SPONSOR STATEMENT



MEMORANDUM State of Alaska

Department of Revenue

TO: Fila DATE: October 31, 1995

TELEPHONE NO:  269-6620

t# SUBJECT: Foreign Aviation Fuel

FEGM: Larry E. Meyers
Director
Income and Excise Audit Division

All sales of aviation fuel in Alaska are subject to tax unless exempt by statute.
One such exemption, AS 43.40.100(2)(8), excludes from taxation aviation fuel sold for
use *in flights to foreign countries.* This state exemption does not apply to fuel sold for
use in flights from foreign countries which refuel in Alaska and travel on to U.S.

destinations.

However, it appears stale taxation of imported aviation fuel withdrawn from a
foreign trade zone (FTZ) In Alaska for use in foreign commerce is preempted by federal
law. This FTZ preemption applies to imported fuel sold for uso in flights with an origin or
destination in a foreign country. The federal preemption is broad because the federal
definition of a ‘foreign flight' differs from the Alaska definition. Thus, sales of imported
aviation fuel within a FTZ to flights originating in a foreign country which rrfuel in Alaska
and continue on to another U.S. destination are exempt from the Alaska fuol tax.
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Introduced by:  Governmental Affairs Committee
Date introduced: November 6, 1995
Date passed: November 13, 1995
Date transmitted:  November 14,1995

RESOLUTION %-11063

cOmERCEN ek A BN WA D

WHEREAS, foreign trade zones (FTZ) are established to encourage value added
processing in Alaska for items bound for foreign destinations; and

WHEREAS, there are several FTZ locations in Anchorage that allow such activity,
including at the Anchorage International Airport; and

WHEREAS, in early October, a tanker load of foreign refined jet fuel came into
Anchorage Airport fueling system for use under die FTZ; and

WHEREAS, this foreign processed fuel is able to take advantage of the FTZ to the
disadvantage of Alaska based refiners who process Alaska royalty crude, employ Alaskans in the
value added refining process, pay corporate taxes and others fees, and in some cases jet fuel to
Anchorage on the State owned Alaska Railroad;

NOW THEREFORE BE IT RESOLVED that the Alaska State Chamber of Commerce
goes on record in support of the attached work draft 9-LS1292VA to amend AS 43.40.10 (2), thus
permitting in-statc refiners the same tax privileges in selling jet fuel to international carriers
operating flights either to or from foreign destinations, irrespective of whether that fuel is sold

through an FTZ; and

BE IT FURTHER RESOLVED that this resolution be distributed to:

The Honorable Tony Knowles, Governor of the State of Alaska
Alaska State Legislature

Alaska State Chamber of Commerce

All Alaska Chambers

Fairbanks Convention and Visitr r’s Bureau

City of Fairbanks

City of North Pole

Fairbanks North Star Borough

FAIRBANKS CHAMBER of COMMERCE
RESOLUTION



. PASSED on November 131995 by the Greater Fairbanks Chamber of Commerce Board
of Directors.

WITH CONCURRENCE from the following Fairbanks area Alaska State Chamber of
Commerce Representatives.

Jeff Cook
James Dodson
Dr. Hugh Fate
Bart LeBon
Paul Massey
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Sam Bishop, Opinion Page Editor; 456-6661 (Ext 274)
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Subsidizing foreign fuel; =

e~ The foreign trade zone fad,.which swept up dties around

-the country during the past decade, has come back'to bite

['Alaska.. ‘ TO'm?>0p> e L L e

7  Foreign trade zones encourage companies to bring foreign

i.,tnaterials into the state for manufacturing, which creates'
jobs. The encouragement is provided by exempting the goods'

r;from customs tariffs and other taxes.;"-., v4?7- * if&v;'. ®A

-1 "."Anchorage,established such a zone at its port several years ’
ago. Not much happened until early last month, when an oil

o~ -tanker full ofjet filel arrived from the island of Aruba, off the

~Venezuelan coast. . * - , Hv-*. o>

The owner, Kuwait Petroleum Co., promptly sold 200,000 ;
~gallphs to the jet fuel distributor at Anchorage International ’
-'/Airport. The Ku vait company offere'l a very.competitive
"-price because the free trade zone exempted them from a 3.2-
>cent per~gallo'n state,aviation'fuels'tax pH; any'fuel used'for;
International flights.

WithJLhat advantage/.the .Kuwaitis beat*the competitionT"-, *
~beifroin~Slapcp’s North Pole refineryvMapch normally mp-1$
~Mdieswa substantial portion, of. the'jet fuel used in'Anchorage’s ;

fnternationalflights. . 0, wef-
o [*#lapco”offidab are not pleased with the trade,*zone. Why

*shopld we' be_h_9ving tax Drgaks 4 foreignicompanies so they %

ife”e cjwiinbri

j&. ThaVwoul

» "has serious ]

vait Fetroleum takes" overrthe Anchorage jet fuel business,
he'effect would be the'Sam”no'rev'ejjue fimm~teraationdjJ|
_uel Bales. 'And/Kuwait Petroleum”isn't bmplojnng™* refinery
fand riiilroad workers,- paying state* ah'd local mxe$'or.spoil-, ¥

soringf_.nu_merous civicevents here.*f v '
i bi*« a *e - LI
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—Fairbanks Daily News-Miner, Editorial —



Foraign track zore at ort hel

By Diana Campbell

For theJournal o fCommerce

A stale tax on motor fuel oil takes tlie competitive edge away from
Alaska refineries, says Mapco Alaska Petroleum's top Alaska
official.

Activation of foreign trade zones in Anchorage has made it possible

forinternational air carriers to bypass a 3.2 cent-per-gallon state tax on

jet fuel by purchasing foreign fuel and bringing it to die FTZ
This is unfair to stale refineries, which produce fuels subject to the
tax, and it makes those fuels lessattractive products, said Jeff Cook, vice
iresident of external affairs and administration for Mapco Alaska.
"Do you want to promote foreign refineries or do you want to
promote Alaska refineries?" Cook asked in a Dec. 20 interview.

The rub comes from a set of dueling government definitions, the

6 ar camers avad state fuel tax

large and highly competitive demand for jet fuel and state refineries’
ability to meet that demand.

The state tax is to be paid by air carriers on all jet fuel used for
domestic flights, state officials said. However, foreign flight fuel is
exempted from that tax when brought to FTZ storage. There the fuel is
regulated by federal law, which has a looser set of definitions of
international flights. In general, tlie rule says a flight is considered
international if the final destination is foceigrv-even TFthere are
domestic stops in between.

Alaska state law differs in that if there is a domestic stop before the
final international destination, then the tax would be charged on the
domestic part of the route. ... ... .

Recently, a consortium ofintemational carriers tflatusedleAnchor
age International Airport hired a fuel brokerage firm to look for a

Fareign tracke zone In Andhorage SoUeezes
out state refinenes, Mapoo official says

Continued from Page 1

$7,142,571 for fiscal year 1995 on the mo-
tor fuel tax.

cheaper source of jet fuel. The brokerage
struck ddeal with a Kuwaiti refinery, which
sentasupertanker of fuel to Aruba. The fuel
was then transferred to smaller tankers,
which then traveled to the Port of Anchorage.
From there, the fuel was transported to the
Anchorage International Airportviaapipeline
for use.

Tliesecond load of 10 million gallons of fuel
arrived atih*beginning of December, saidTom
Jenson, the FTZ's development director. In
October, the first 10 million gallons arrived.

Jet fuel is in high demand and all the state's
refineries have yetto meet the required amount,
Cook said. There is an increasing need to
import jet fuel.

Tom Mushovic, general manager of Signa-
ture Flight Support, the operator of Anchor-
age International's fuel transfer facility, said
dial the airport has used about 530 million
gallons of jet fuel in 1995.

Paul Dick, operations manager with the
Department of Revenue, said the state netted

He also said an air carrier may apply for a
refund of the 3.2-cent tax ifthe fuel is used for
international flights, and the carrier has docu-
mentation to back up its claim. For fiscal 1995,
there were 404,303,038 gallons of fuel ex-
empted, he said. That means the stale, in effect,
refunded about $12 million. (This includes
part of the year when the tax was 2.5 cents and
part of the year when it was 3-2 cents.)

The potential benefit to airlines would be to
get more foreign fuel into the FTZ, and that is
not fair, Cook said.

But the activation of the FTZ could have an
economic impact on the Anchorage area. The
zone could attract more and more carriers
seeking to take advantage of tax exemptions.
Thus, there would be a bigger demand for fuel
and more local jobs at the port and die air-
port, officials say.

Cook said Mapco Alaska has worked with
state legislators to draft a bill thatwould clarify
die discrepancies. He said die bill will be
Introduced in the Legislature dlls spring.

*Crmm.l.......................... NKTHNAHVASE 0 T VY

— ALASKA .JOURNAL OF COMMERCE,

1/1/96



STATE OF ALASKA
1996 LEGISLATIVE SESSION

Revision Dale:

HSCAL NOTE

Title: Aviation Fuel Tax Exemption
Sponsor: Reprosonlallvo Thorrtault
Requestor: House Transportotlon

Expondlturos/Rovonuos:
OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL

CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING

FY 97 FY98

0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) (3.528.0)

FUND SOURCE

(3.740.0)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other

TOTAL 0.0

0.0
Estimoto of any curront yoar (FY96) cost $

POSETIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a soparato page Ifnocossary)

(See Attached Analysis)

Prepared by:
Division:
Approved by Commissioner:

Agency: Deportment of Rovenue

DILLNO: HB362

Dept. Affected: Revenue

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution Information call tho Governor's Legislative Oftico

I LEG HB302F.XLS

BRU: Rovenuo Operations
Component: Income and Exclso Audit
COMPONENT SERIAL NO. 113
(Thousands of Dollars)
FY 99 FYOO FYol FY 02
0.0 0.0 0.0 0.0
(3,964.0) (4,202.0) (4,412.0) (4,632.0)
(Thousands of Dollars)
0.0 0.0 0.0 0.0
Phono: 20940623
Date: 1/23/96
Dato: 1/23/96
Pago t of 2



Fiscal Note Analysis, HB 362
Pago 2
January 231996

ISSUE

The activation of a Foreign Trade Zono (FTZ) in Anchorage (Oct. 199) allowed Imported foreign aviation fuel to bo sold
exempt from state tax to aircraft flying directly or |nd|rect|fy to a foreign country. Alaska oil refining industry believes that
they will not bo able to compote economically with FTZ (foreign import) fuel unloss tho current Alaska tax exemption for
direct foreign flights is expanded to include Indirect (i.e. (lights that refuel In Alaska, stop In anothor U.S. city anri then
continue on to a foreign country). Curront Alaska statutes provido only for an exemption for fuel sold on flight? coing

directly to a foreign country.

Current Law
AS 4340 (Alaska motor fuel tax) currently imposes a 32 cent per gallon tax on aviation jet fuel purchased in Alaska.

Fuel purchased in Alaska for use in flights directly from Alaska to a foreign country is exempt from tho Alaska tax. Fuel
purchased for use in flights or|?|nat|n in a foreign country, refueling in Alaska and continuing to a U.S. destination prior

to returning to foreign country (i.0. indirect foreign (light) is taxable.

Proposed Law , , , ,
HB 362would expand Ihe above exemption to exempt from tax fuel purchased in Alaska for all flights to or from foreign

countries.

Revenue Impact , o , _
This bill will result in approximately $3528 million in revenue loss for FY 97 increasing at 6%through FY 2000 and 5%

thereafter.

This estimato considers tho effect of tho recent activation of Anchorage Foreign Trade Zones (FTZJ. Tho FTZ allows
International air carriers to use imported fuel without incurring customs duties. Under the rules and regulations ot tho
U.S. Customs Service, the operation of the FTZ allows air carriers to ﬁlace imported fuel in tho FTZ and withdraw the
fuel for use in flights to or from a foreign country. Under federal law, the State of Alaska cannot impose tax on fuel
placed inThe FTZ. Alaska will lose tax revenues from the FTZ independently of HB 362

Tho fiscal impact of HB 362 results from exempting fuel that could not otherwise qualif*
foreign f||Pht exemption. The fiscal impact is measured by the amount of domestic fuel t
continue from foreign countries to a U.S. destination.

Fiscal Note Assumptions/Calculations

1) DOR economic analysis indicates that a 32 cent tax advantage forforei%n fuel placed in tho FTZ will not result in a
significant increase in foreign fuel imports. Transportation costs and favorable crude price and supply will continue to
make Alaska refined fuel most economical. West Coast imports will continue to bo cheaper than imported foreign fuel.

2) According to tho Alaska Center for International Business, tho imports ot jet fuol for tho last six years has averaPed
43928 million gallons. DOR has used this average to estimate future imports of FTZ fuel. Approximately 50%of the
Imported fuel is used in ggts,that already qualify under tho current foreign f|||gh'[ exemption, Therefore, 50%of
exgected |m.§).orts_or 21964 million gallons will bo used in continuing foreign flights. At'a 32 cent tax rate, this equates
to 5O.702 million in tax revenue lost from FTZ fuel.

:E?))Total estimated aviation fuel tax revenue to bo collected in FY97 from indirect foreign (lights was $4.23 million.
stimatod rovonuo loss due to Import of FTZ fuel is $702 million. Thus tho remaining potential revenue loss from HB
362 is $3528 million for FY 97.

4) The air carriers that will be affected by HB 362are pnmaan.transn cargo carriers.  Transit Qar?o is defined as cargo
that either (1) remains on an aircraft durlng a stopover at tho Airport or (2)1s off -loaded oxclusivoly for customs
clearance and/orsorting and is then reloaded. Expected increases of transit cargo- 6%through thon 5% This
rate appliod to FY 97 rovonuo loss. Source: Anchorage International Airport Master Plan Update, Fall 1995 Table 15

5) Actual revenue loss Is dependent on tho amount of foreign fuel that will bo imported and placed in FTZ. Alaska is
pro-ompted from taxing this fuel.

%)r FTZ treatment or the current
at is used for flights that



(7 . JUSE COMMITTEE REPO..T
Date Referred to Committee: January 8, 1996 FURTHER REFERRALS: Finance

Date of Committee Action: _J_ 3)14 If

The TRANSPORTATION Committee considered: HB 362

HOUSE BILL NO. 362 AVIATION FUEL TAX EXEMPTION

“An Act extending the motor fuel tax exemption for fuel sold for use in jet propulsion aircraft to fuel used in those
aircraft for flights that continue from a foreign country.”

recommends it be replaced _ [ ] the same title
with the following committee substitute [ 1anew title
[ ) additional referral to Committee

f | attached amendment(s)

ADOPTS: Letter of Intent
ATTACHES NEW FISCAL NOTEC(s): Ox0 APPROVES PREVIOUS: (DepVDatc)
[~fiscal note(s) [ ] fiscal note(s)
[ ) zero fiscal note(s) (] zero Fiscal note(s)
SIGNING WITH RECOMMENDATIONS DP DNP  NR AM
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ALASKA AIR CARRIERS ASSOCIATION

1117 E 35th Avenue, Suite 102
Anchorage, Alaska 99508
(907) 277-0071 Fax (907) 277-0072

February 28199

Via Telecopier

The Honorable Mark Hanley

The Honorable Gene Therriault
Alaska House of Representatives
Alaska State Legislature

State Capitol (MS 3100)

Juneau, Alaska 99801-1182

Ref: HB 362, Jet Fuel Tax Exemption; Questionable Analyses and

Unanswered Questions.

Gentlemen.

The Alaska Air Carriers Association has continuing interest in legislative
consideration of HB 362. While we express no opinion at this time about what
tax policies may be in the citizens' best interests, we are hopeful that legislators
and administration officials will have the benefit in their deliberations of
accurate facts, all the facts, and credible analyses.

As we understand it. proponents of HB 362 argue: 1) Federal law
prevents the state from collecting the 3.20 per gallon tax on imported foreign jet
fuel (but not domestic fuel) stored in the Anchorage FTZ, when withdrawn for
"continuing” flights; 2) With the 3.20 price advantage, foreign fuel will
substantially displace domestically refined fuel in the Anchorage International
Airport market; and, 3) The best way to solve this problem is to exempt from the
tax both foreign and domestic jet fuel for continuing flights.

We believe that all three arguments are based on questionable
assumptions. On the first argument, we have attached an Analysis that makes
a compelling case that Alaska’s aviation fuel tax on continuing foreign flights
would not be preempted by federal law -- that Alaska has full right, power and
authority to tax all aviation fuel, imported or domestic, whether it goes through
the FTZ or not, whether sold for flights originating in foreign countries and
continuing through Anchorage to the Lower 48, or flights originating in
Anchorage and bound for other U.S. destinations, or flights originating in
Anchorage and bound for foreign destinations.

Ifyou so desire, we will readily furnish a more in-depth briefing.

On the proponents' second and third arguments, there seem to be any
number of unanswered questions.
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ALASKA AIR CARRIERS ASSOCIATION

1117 E. 35th Avenue. Suite 102
Anchorage, Alaska 99508
(907) 277-0071 Fax (907) 2770072
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February 28,1996 -
Analysis of Preemption Arguments Xuo erem i
Alaska Sales Taxes on Aviation Fuel o
. vim<4
The Alaska Department of Revenue has stated its opinion that federal QTkan‘
law preempts the state sales tax on imported fuel transported through the FTZ, MM an
citing McGoldrick v. Gulf Oil Corporation, 309 U.S. 414 (1940). We believe the ol
DoR is seriously mistaken, and that Wardair Canada. Inc. v. Florida Department 2 :
of Revenue, 477 U.S. 1 (1986) compels a different conclusion: The state of e . N
Alaska has full right, power and authority to tax all the aviat'on fuel, imported or
domestic, whether it goes through the FTZ or not, whether sold for flights o w0
originating in foreign countnes and continuing through Anchorage to the Lower _, .
48, or flights originating in Anchorage and bound for other U.S. destinations, or
flights originating in Anchorage and bound for foreign destinations. Wwardair anfs
Canada, and not McGoldrick, states the controlling law for our purposes. “CI-M s
e AR
Congress may preempt state tax laws under Congress’ power ’To M«M
regulate commerce with foreign nations, and among the several states ....” ,
U.S. Constitution, Art. I. § 8, cl. 3. Preemption will not be inferred, however, gl
unless there is dear evidence of Congress’intent for that result: My TV
[W]e have consistently emphasized that the first and
fundamental inquiry in any pre-emption analysis is whether W g i
Congress intended to displace state law, and where a croo-csry o
congressional statute does not expressly declare that state LK ke e
law is to be pre-empted, and where there is no actual conflict ’
between what federal law and state law prescribe, we have
required that there be evidence of a congressional intent to
pre-empt the specific field covered by the state law.
0 It(.‘/l]ml»WA
Wardair Canada, 477 U.S. at 6 (emphasis added). I
Wardair Canada upheld a Florida state 5% sales tax on aviation fuel zcamnivis,
used in flights to foreign destinations, in the face of a Constitutional challenge v s
on Foreign Commerce Clause grounds. The Supreme Court held that
Congress did not impliedly forbid such taxes, but rather. Congress expressly M
permitted and invited such taxes. TR e
First, the Court looked to the relevant federal statutes. As part of nce
Congress' comprehensive scheme for imposing federal excise taxes on N07«rx»%
domestic and foreign air transportation, and prohibiting certain state taxes, M
Congress provided, in 1973, by statute, that. "JA] State may levy ... sales or use
taxes on the sale of goods or services ..." 49 U.S.C. 840116(e)(1); formerly. -« -T
49 U.S.C. 81513(b). The Court stated. 07 ™ 7

4m



The Honorable Mark Hanley
The Honorable Gene Therriault
February 28, 1996

page 2

Even assuming preemption would take place, is it a realistic possibility
that foreign fuel would substantially take over the Anchorage market? We
wonder whether the realities of high seas economics and logistics requirements
permit this possibility. We also wonder what role an attempt to avoid the
current federal 4.3tf per gallon tax may have played in the recent foreign fuel
dockings. Last, we wonder if any further foreign fuel dockings are currently
scheduled; and if not, why not?

Assuming preemption and assuming further a realistic potential for
market takeover, is there a better solution to be found inthe FTZ management?
Surely there nust be some simpler way to solve this perceived fuel tax problem
at the Anchorage FTZ boundary. We wonder ifthe Legislature, the Governor's
office and the Mayor's office have examined all the options involving FTZ
management and operation.

Please accept these comments in the spirit of our attempts to assist in
the development of sound public policy. If you have any questions or
comments, please do not hesitate to call.

Sincerely,

Kimberly S. Daniels Ross
Executive Director

cc: House Finance Committee
House Transportation Committee
Commissioner Joe Perkins, DoT/PF
Larry E. Myers, DoR
AACA Board of Directors
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[N]Jot only is there no indication that Congross wished to
preclude state sales taxation of airline fuel, but, to the
contrary, the Act expressly permits States to impose such
taxes.... [W]hat (840116(e)] shows is that, to the degree that
Congress considered the power of the States to tax air travel,
it expressly and unequivocally permitted the States to exercise
that authority. In other words, rather than prohibit state
regulation in the area, Congress ir yrted it. This is not the stuff
of pre-emption

477 U.S. at 7 (emphasis added).
Second, the Court examined,

(1) the Chicago Convention on International Civil Aviation, ...
to which the United States and 156 other nations .. are
parties; (2) a Resolution ... adopted ... by the International Civil
Aviation Organization (ICAO) .. [and] (3) more than 70
bila.eral agreements ... into which the United States has
entered with various foreign countries dealing with
international aviation.

477 US. at 9 The Court then discussed these expressions of Congressional
policies on international aviation:

[W]hat these documents show is while there appears to be an
international aspiration on the one hand to eliminate all
;mpediments to foreign air travel - including taxation of fuel -
the law as it presently stands acquiesces in taxation of the
sale of that fuel by political subdivisions of countries.

477 U.S. at 10.

[T]he United States has, since the time that the [Chicago]
Convention came into force, become a party to more than 70
bilateral aviation agreements, and in not one of these
agreements has the United States agreed to deny the States
the power asserted by Florida in this case.

477 U S. at 11. The wardair Court concluded,

What all this makes abundantly clear is that the Federal
Government has not remained silent with regard to the
question whether States should have the power to impose
taxes on aviation fuel used by foreign earners in international
travel.... Itwould turn the dormant Commerce Clause analysis
upside down to apply it where the Federal Government has
acted, and to apply it in such a way as to reverse the policy
that the federal Government has elected to follow.

477 U.S. at 12. See also, Itel Containers International Corporation v. Joe
Huddleston. CommissionerofRevenue of Tennessee. 507 U.S. 60 (1993).

page 2 of4



It would turn the McGoldrick principles "upside down" to apply them to
reach a preemption conclusion in the case of Anchorage FTZ fuel. McGoldrick
held that New York sales tax was preempted in a case of 1934 and 1935 sales
of fuel delivered alongside foreign bound vessels in New York City, when that
fuel had originally been imported as crude petroleum, duty free, into bonded
warehouses, and refined Into fuel while in bond. The bonded fuel was
segregated from domestic goods, and its duty free status was conditioned upon
it never being landed at any port or place in the United States or its

possessions.

The McGoldrick Court found, on the facts of that particular case, a
comprehensive scheme adopted by Congress, an essential purpose of which
was to "enable American refiners to meet foreign competition”, through the
federal tax relief. Allowing the New York sales tax would have frustrated that

purpose. 309 U.S. at 427, 428.

In Anchorage, disallowing the state tax on foreign imported fuel would
put American refiners - such as Mapco, Petro Star, Tesoro and Arco - at a
competitive disadvantage to foreign refiners. It would also put domestic air
carriers - such as Alaska, Delta, United and Reno Air - at a competitive
disadvantage to foreign and domestic air carriers taking advantage of the tax
frr® fuel on continuing flights. This is not consistent with the principles of
McGoldrick "Domestic producers and local taxpayers would thus 'subsidize’
the ... [foreign producers of imported fuel and competing airlines with flights
originating in foreign countries]." R. J. Reynolds Tobacco Company v. Durham
County, 479 U.S. 130,145 (1986).

McGoldrick relied heavily on the provisions of 8309 of the Tariff Act of
1930, with its specific provisions for federal tax free status for fuel for foreign
bound vessels. That statute, now 19 U.S.C. 81309, was amended in 1960,
twenty years after McGoldrick. to include a new provision:

The provisions for free withdrawals made by this subsection
(a) shall not apply to petroleum products for vessels or aircraft
in voyages or flights exclusively between Hawaii or Alaska and
any airport or Pacific coast seaport of the United States.

(Emphasis added.) This belies any Congressional intent, based on a
McGoldrick analysis, to preempt state taxation on fuel sold for flights between
Anchorage and the Lower 48.

The Anchorage FTZ situation is distinguishable from McGoldrick in other
significant respects. The bonded fuel will not be crudo petroleum, to be refined
in a bonded warehouse. The bonded fuel will not be segregated; it will be
commingled with domestic and other unbonded fuel. Some portion of it will
necessanly be again landed in the United States. Some of the bonded fuel will
not be exported. It will be used for flights that are not "actually engaged in
foreign trade", but between U.S. airports. There is no regulation, incorporated
by reference by Congress, that provides, "‘imported goods in bonded
warehouse are exempt from taxation under the general laws of the several
States™ There is no "comprehensive scheme .. calculated to insure the
devotion of the manufactured oil exclusively to that purpose (for use in foreign
bound vessels]." 309 U.S. at 426, 427.

page 3of 4



rt.i (C 72a nLwir r* Mir- _r<rric.(*i

McGoldrick simply is not good authority for the proposition that the
Alaska sales tax on aviation fuel would be preem; ,ed.

In undertaking this [preemption] analysis .. we must be
mindful of the principal that "federal regulation of a field of
commerce should not be deemed preemptive of state
regulatory power in the absence of persuasive reasons -
either that the nature of the regulated subject matter permits
no other conclusion, or that the Congress has unmistakably so
ordained."

Reynolds Tobacco, supra, at 140 (quoting Florida Lime & Avocado Growers,
Inc. v. Paul, 373 U.S. 132, 142). Unless and until one can demonstrate that
Congress has unmistakenly ordained for U.S. refiners to be put at a competitive
disadvantage, and that Congress has unmistakenly ordained for domestic air
carriers to be put at a competitive disadvantage, McGoldrick can not credibly
support a preemption argument.

It is true that wardair Canada does not deal with Foreign Trade Zones,
but neither does McGoldrick. We find nothing in the Foreign Trade Zone Act or
the regulations that conflicts with the clearly expressed Congressional policies
to allow state aviation fuel taxes, as elicited in Wardair Canada. See also, Itel
Containers International Corporation v. Joe Huddleston, Commissioner of
Revenue of Tennessee, 507 U.S. 60 (1993).

In conclusion, Alaska is free to tax aviation fuel as it may wish in the
circumstances.

The Alaska Air Carriers Association

nage 4 of 4
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ALASKA AIR CARRIERS ASSOCIATION

1117 E 35th Avenue, Suite 102
Anchorage, Alaska 99508
(907) 2770071 Fax (907) 277-0072

February 19, 1996

Mr. Larry E. Myers

Director, Income and Excise Audit Division
State Department of Revenue

P.O. Box 110400

Juneau, AK 998J1-0400 via lax; 269-6644
Public Records Request, AS.09.25.100; Foreign Trade Zone

Aviation Fuel Tax Exemption

Re:

Dear Mr. Myers,

Thank you for promptly furnishing the Memorandum by David LcBlond, dated October 27, 1995.
in response to our letter dated January 30, 1996. The Memorandum has been helpful insofar as it <
goes. Surely, however, there must be more available in terms of justification for the Department's
weighty decision that federal law preempts Alaska taxation of aviation fuel under AS 43.40.010
with respect to imported aviation fuel withdrawn from a Foreign Trade Zone in Anchorage for use
in fights that continue from foreign countries to destinations in the Lower 48.

This is a formal request, under AS 09.25.100 - 09.25.220, for all “public records”, as diey are
defined in AS 09.25.220, relating to the Department’s analyses of the federal preemption of Alaska
tax issues in connection with HB362 and the two tanker loads of Kuwaiti fuel offloaded at the port
of Anchorage last year. Our request includes, without limitation, the information requested in our
letter of January 30th, and all related documents, correspondence (including correspondence to or
from air carriers and the U.S. Customs Service), memoranda and citations to state and federal
laws, rules, regulations and cases.

Again, we ask that you respond as quickly as possible. If you have any questions please call.

Sincerely,
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Kimberly S. Daniels Ross
Executive Director

Rep. Gene Therriault

Rep. Mark Hanley

Hou.se Traasponation Committee
House Finance Committee
Commissioner Joe Perkins, DOT/PF
Larry E. Myers, DOR

AACA Board of Directors

CC:

tq

QSR
U

e.ccsjuvk.uv

%Kur.w,ii
iNAMA &
\"

w@ﬁ
K
L]

o YU 1

*
4ATKI-f4§(}'&‘L

WAK'M rvei



FEB 19 "96 10=27 ALASKR AIR CARRIERS

ALASKA AIR CARRIERS ASSOCIATION
1117 E 35th Avenue, Suite 102

Ancho aska
2?9’0071 Fax (907) 277-0072

February 19, 1996

Mr. James Ilipsher

U.S. Customs Service
Anchorage District Office

605 West 4th Avenue, Room 205
Anchorage, Alaska 99501

via fax: 271*2684

Re:  Freedom of Information Act Request; Foreign Trade Zones

Dear Mr. Hipshcr,

Thank you for your phone call yesterday, explaining the Custom Service’s
policies, practices and procedures with respect to the issues addressed in ojr
Freedom of Information Act Request of February 12, 1996. We would much
appreciate it if you could take a moment and put your explanations in a short

letter to me.

Again, thank you for your assistance in the matter.

Sincerely,

Kimberly S. Daniels Ross
Executive Director

cc:  Rep. Gene Therriault
Rep. Mark Hanley

House Transportation Committee

House Finance Committee

Commissioner Joe Perkins, DOT/PF

Larry E. Myers, DOR
AACA Board of Directors
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ALASKA AIR CARRIERS ASSOCIATION

1117 E. 35th Avenue, Suite 102
Anchorage, Alaska 99508
(907) 2770071 Fax (907) 277-0072

February 12, 1996

Department of the Treasury

U.S. Customs Service
Anchorage District Office

605 West 4th Avenue, Room 205
Anchorage, Alaska 99501

Attn:  District Director, and
Daniel C. Holland
Area Port Director

Re: Freedom of Information Act Request; 5 U.S.C.A. 8552.
Foreign Trade Zones and their Effect on the State of Alaska's Ability to
Tax Aviation Fuels Sold at Anchorage International Airpc 1 for Use in
Flights in Foreign Commerce.

Dear Mr. Holland:

Thank you for your letter of February 8, 1996. This is a Freedom of Information Act Request
under 5 U.S.C.A. 8552.

We understand that the U.S. Customs Service has given its opinion that foreign-pj.xluced fuels
withdrawn from a Foreign Trade Zone at Anchorage International Airport for use in "foreign
commerce”, including flights continuing on from ANC to another U.S. destination, arc exempt
from customs duties and federal internal revenue taxes, because of federal law (and therefore
possibly exempt from Alaska state taxation). Please furnish i swith citations to the federal
laws, rules and regulations upon which you base this opinion, and, in addition, citations to the
federal laws, rules and regulations which relate to this issue. In addition, please furnish us
with copies of correspondence to or from the state of Alaska and interested air carriers on this
topic, as well as copies of analyses of the issues you may have in your records. We are willing
to pay your reasonable lawful charges for such copies.

We would appreciate your prompt response. 1f you have any questions, please do not hesitate
to call.

Sincerely,

Kimberly Daniels Ross
Executive Dimctoi

cc: Rep. Gene Therriault
Rep. Mark Hanley
House Transportation Committee
Commissioner Joe Perkins, DOT/PF
Larry E. Meyers, DOR
AACA Board of Directors
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DEPARTMENT OF THE TREASURY

U S. CUSTOMS SERVICE
ANCHORAGE. ALASKA

February 20, 1996

Ms. Kimberly Daniels Ross FOIA/PA-ANC-96-04
Execucive Director By Facsimile Only To:
Aiaska Air Carriern Association 907-277-0072

1117 E. 35th Avenue, Suite 102
Anchorage, Alaska 99501

Dear Ms. Ross:

This responds to ycur Freedom of Information Act request
which was recei/ed by this office on February 20, 1996. You have
requested access to records maintained in the Customs Service
port of Anchorage, Alaska. Please be adviaed that we have no

records responsive to your request.

You are advised, .in accordance with 5 use 552 (a) (6) (i),
you have the right to appeal this determination within 35 days
after the date of this notification. This appeal should be
submitted to the FOIA Appeals Officer, United States Customs
Service, 1301 Constitution Avenue, N.W., Washington , D.C. 20229,
and have thG words "Freedom of Information Act Appeal”™ printed
conspicuously on the face of the envelope. See Appendix c, 3(c)

to 31 CFR, Part 1.

In the event the FOIA Appeals Officer should (1) fail to
issue a determination of your appeal wichin 20 working days of
ice receipt (plus 10 additional working days if you are notified
chat an extension of time is required and applicable), or (2
deny your appeal, you nay obtain judicial review pursuant to 5
USC 552 (a)(4)(@B) in the United SlLates district court in the
district (1) in which you reside, (2) in which your principal
place of business is located, (3) in which the agency records are
situated, or (@) in the District of Columbia.

Under the ""emulations adopted pursuant to the Freedom of
Information ACC, there is a charge for record search time, review
time and photocopying. 1In this case, however, because no records
were provided, there will be no charge.

Sincerely,

Daniel C. Holland
Port Director

ME(VTOl]SW%ﬂ&Q?%é%EﬁE&GJﬂHAwﬂifiRI%&%Mmgﬁa{ﬁﬁﬁE/W%ﬁKAC&KI



ALASKA AIR CARRIERS ASSOCIATION

1117 E 35th Avenue, Suite 102

Anchorage, Alaska 09508
(907) 277-0071 Fax (907) 277-0072

January 30, 1996

Mr. Larry E. Meyers

Director, Income and Excise
Audit Division

Stati Department of Revenue

P. O. Box 110400

Juneau. AK 99811-0400

Re: Foreign Trade Zone Aviation Fuel Tax Exemption

Dear Mr. Meyers. i\ (K

CAreMi  '/* i )
At the hearing on HB362 before the House Transportation Committee last Wednesday, we
understood the Department of Revenue to state its official position that federal law preempts
state taxation of aviation fuel dispensed from a Foreign Trade Zone for use in foreign flights
that continue on from Anchorage to another U.S. destination. Please furnish us with the legal
authorities and analyses upon which the Department has relied in reaching this determination,
including copies of relevant documents in your files.

In order that we may properly assess our position on HB362. we ask that you respond as
quickly as possible. 1f you have any questions please call.

Sincerely,

Kimberly Daniels Ross
Executive Director

cc: Rep. Gene Therriault
House Transportau’on Committee
Commissioner Joe Peikins, DOT/PF
AACA Board of Directors
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mAN 24 '96 16:34 ALASKA AIR CARRIERS P.2/3
ATESTIMQONY OF KIM DANIELSROSS
Mouse Transportation Compmittee
via teleconference network
January 24, 1996 1:.00 p.m.

Mr. Chairman and members of the committee, My name Is Kim Daniels Ross and I'm
Executive Director of tho Alaska Air Carriers Association.

Thank you for this_opportunity to comment in opposition to HB362. | speak on behalf
of 140 "domestic air carriers operating here, In Alaska, We believe a Dill that would
provide a tax exemption for a few sélect air carriers could bo unfair and enoourage
misuse and manipulation of the Foreign Trade Zone as. well as Department of Revénue
and Department of Trans?ortatlon funding and accounting mechanisms. Three times
now tp]e DOT has Cﬂm%. domestic carfier vw;h fla|ms of budﬂ$t shortfalls, - Each
time they have sought higner user fees, higner Tuel taxes and other “revenue

enhancements.

We arc? congerned, that HB302 miﬁht have g tremendously adverse effect qn Alaska's
local domestio airline Industry. - The domestic  inaustry Is"made up of a wide_range of
based in Alaska, “that provide service to our bush communities.  These are

companies
the ?g,lks that carEy Ipassentge,rs, mall, freight, and medevac services-basically
g;g\éls Ing whatever transportation services ‘are necessary to support lite in rural

If HB362 goes into effect, the state of Alaska would lose approximatel ﬁ4.5 million
dollars in Current tax revenue-revenue that is being counted on to fund the rural
airport maintenance and operations budg?et. Withot the $4.5 million dollars in tax
revenue, the state will have to look to alternativo revenue sources. We all know
Alaska doesn't have dedicated funding, but reality tells us that a shortfall of $4.5
million dollars can equate to substantial increaseS in_other user revonue sources such
as airport lease rates and landing fees. One domestic_company estimates their
gortlon 8]‘ the shortfall hill to be$3 0,000-?400,000._ Those mcregses cannot tg]e
bsoroed by the domestic industry-the local companies | mentioned earlier. — The
domestic operators will be forced to pass on the increases to the flying
public-Alaskans who live and work in rural areas.

Our State is facing @ monstrous fiscal gap. Every day the newspaper reports work
being doqe bg special commissions ewd government”a enues-_mvolvm% oliticians
and "people 1rom the private sector-wnhose' purpose IS f examine alternafive revenue
sources to fillin the budget gap. How would the gz_eneral public respond 1f they knew
the Legislature was considering eliminating an existing tax base? In essence,” our
state would be giving away $4.5 million dollars in revenue-funds that are critical to

continued airport opérations In rural Alaska.
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TESTIMONY OF KIM.DANIELS ROSS
House Transgortanon Committee
oJanuary 24, 1996

page tiwo

| represent an industry %roup. You can bet we don't have g problem with legitimate
avmdance of tax t|?n. ut We_feel there has heen a lack of resolve ba/ variQus state
epartments to challenge the FTZ fuel tax ruling b¥ the local US Customs office.
uestions need to be asked such as, “Is this how FTZ's_handle fuel in other locations?
coor\ll\sli gtté(r)]ttjt Miami, New York, San Franscisco or LA.?" The overall intent should be

We sympathize with Alaska's oil refineries and understand they are struggling to
compéte with fuel suppliers that take advantage of loopholes written Intdthe Foreign
Trade Zone, rulebook.  But let's fix the problem, not massage the symptoms. The isste
o't removmlg the tax-the true fix Is 1(g|zvmg real consideration to making substantive
changes to tfie operating rules of the FTZ

Overall, | believe there are too many unanswered questions associated with HB362
and | ask that you. consider holding ‘the hill until we can work together to look at

options. Once _agam, if you're gomg to give away a large part of our tax base, then
!)ucr%r norglfethae fS| o?ltf zﬂ‘an that énsures the remaining domestic industry won't bear the

Thank you.,



T I POBx 1M
0%@% ® Jureauy, Alaska QBIL0L

Fo (007 205 32

State of Alaska
OFFICE OF THE QOVERNOFI

Juneau

December 21, 19%

I\/I%yor Rick Mystrom
P.O. Box
Anchorage, Alaska 99519-6650

Dear Mayor Mystrom:

As you probably are aware, the MUﬂICIPahty of Anchorage, through an a%ent, recently
activated a Foreign Trade Zone (FTZ) that includes State land at the Anchorago
International Airport and caused a considerable loss of fuel tax revenue to the” State.
Because | am concerned that the State’s interest may not have been fully addressed, |
sug%est that Ze State and the l\,/lumc,mahtK of Anchorage review the costs.and benefits
of the recent shipments of foreign oil to the Port of Anchorage and work together to
develop a plan for activating and operating foreign trade zdnes.

Since both State interest and Municipal interest are involved at the FTZ, | believe the
on%mal intent to OJomtly manage the FTZ cither through a non-profit organization or
with a Memorandum of Understanding is still in both parties' best interest. | have
asked Commissioner Joe Perkins, Department of Transportation and Public Facilities,
to contact your office to begin a dialogue on Foreign Trade Zone issues. | hope you
will agree with this direction and will notify your staff accordingly.

Thank you for your consideration and attention to this matter.

|gc: Jlg)tseph L. Perkins, Commissioner, Department of Transportation and Public
acilities



ALASKA DEPARTMENT OF REVENUE
Issue Paper on HB 362 - Aviation Fuel Tax Exemption
January 22, 1996

ISSUE

The activation of a Foreign Trade Zone (FTZ) in Anchorage (Oct. 1995) allowed imported
foreign aviation fuel to be sold exempt from state tax to aircraft flying directly or indirectly to a
foreign country. Alaska oil refining industry believes that they will not be able to compete
economically with FTZ (foreign import) fuel unless the current Alaska tax exemption for direct
foreign flights is expanded to include indirect (i.e. flights that refuel in Alaska, stop in another
U.S. city and then continue on to a foreign country). Current Alaska statutes provide only for
an exemption for fuel sold on flights going directly to a foreign country.

CURRENT LAW

AS 43.40 (Alaska motor fuel tax) currently imposes a 3.2 cent per gallon tax on aviation jet
fuel purchased in Alaska. Fuel purchased in Alaska for use in flights directly from Alaska to a
foreign country is exempt from the Alaska tax. Fuel purchased for use in flights originating in
a foreign country, refueling in Alaska and continuing to a U.S. destination prior to returning to
foreign country (i.e. indirect foreign flight) is taxable.

n -
cjij fa  I-*

PROPOSED CHANGE

HB 362, Aviation Fuel Tax Exemption, would expand the current tax exemption for aviation
fuel used in direct foreign flights to include indirect flights.

ANALYSIS

HB 362 is in response to the activation of an FTZ in Anchorage. Alaska imposes 3.2 cents
per gallon tax on aviation jet fuel (AVJET) sold in the state. Fuel sold in Alaska for use in a
direct flight to a foreign country is exempt from the tax. However, fuel sold for use in an
indirect flight to a foreign country is taxable.

Federal law allows foreign merchandise, (in this instance AVJET) to be imported into an FTZ
and withdrawn free of duty and federal taxes for supplies of aircraft engaged in foreign trade.
Alaska is preempted from imposing its tax on direct or indirect foreign flights. The result is
that domestic (any non FTZ) fuel sold in Alaska for an indirect foreign flight is taxable while
FTZ fuel is not.

Certain local fuel suppliers believe that they cannot compete against the imported fuel under
the present Alaska statute. It is their belief that the FTZ fuel will completely displace locally
refined AVJET fuel for use in foreign flights unless the statutes are amended to expand the

exemption of a foreign flight.

The Department believes the issue is one of economics. It is not convinced that cost of
purchasing and transporting foreign fuel to Alaska on a regular basis offsets the 3.2 cents a
gallon of tax. We believe that proponents of the bill must be able to show that local fuel
suppliers can not compete against foreign imported fuel with the current tax in place. Based
on preliminary review we have serious doubts that this showing can be made. The operation
of an FTZ may result in a loss of state revenue. Expanding tho foreign flight exemption
guarantees a loss of revenue for all foreign flights.



Issue Paper on HB 362
Aviation Fuel Tax Exemption
January 22, 1996

Page 2 of 2

FINANCIAL IMPACT

For FY97 the tax revenue generated on fuel sold for indirect foreign flights is estimated at
$4.2 million. Over the past five years an average of 44 million gallons annually of AVJET fuel
have been imported (primarily from domestic sources) to meet supplier needs. Since roughly
50% of all aviation fuel sold in Alaska is currently exempt (direct foreign flights) from tax we
are assuming that only 50% of imported fuel would reduce current taxes. Under this
assumption and also assuming all imports would qualify for FTZ exemption the state would
lose a minimum of $700,000 of revenue annually. At this rate HB 362 would result in a loss
of tax revenue of $3.5 million (total tax estimated current tax of $4.2 million less revenue loss
due to FTZ exemption of $700,000).



TONY KNOWLES, GOVERNOR

3132 CHANNEL DRIVE
JUf.EAU, ALASKA 03801-7893

DEPARTMENT OF TRANSPORTATION
AND PUBLIC FACILITIES TEXT:  (907se 3652

OFFICE OF THE COMMISSIONER PHONE:  (907)465-3900

January 30. 199%

The Honorable Ick Mystrom
Cyorox unicipality of Anchorage

Anchorage a 99519
Dear Mayor I\/Iystrom'

b R T S A

encouraged that you ha oWwledged an apprecia Quernor’s
concerng y %tere g¥e Pﬁanmaﬁ ene{lt that Anchorage

ersta
realizes asz-lxresutgq h JF |ver¥o orelgn fuel to the FTZ. as tﬁe
Gove or's letter indicated we afe concerned that the State’s interest was
not fully considerea.

| have a33| nedl ut Commis |one Kurt Parkan. to carry’ out t
dlscussmn Wit nC| I% ?Anc 0rage on m be[h Ia urt wq not

ﬁ h Fpresentt g Departm the Anc o%g Internationa A|r ort hut
e ill"also coordinate wit the Peg rtment of Revepue and t e Department
0 lf | understan (!<urt alreadly spoken with Tom an%en rom your
sta aboutameetmg rmgtewee beginning January 29

ain. Ia reciate our ersonal attention to this matter and your assurance
Ahgt it Wi IOrecelve e'%hate attention y

Sincerelv,

Joseph. L. Perkins, P.E.
Commissioner

¢cc: Tom Jensen. FTZ Manager

SA.731LM



TEL-1907 111 5636

P.0. Box 196650

Anchorage, Alelc.n 99519-6670
Telephone: (907) .343-4431
Fax: (907) 343-4499

M unicipality

of
Rick Mystrom, Mayor

A nchorage

OFFICE OF THE 31AYOR

January 5, 19%

The Honorable Tony Knowles
Governor of Alaska

P.0. Box 110001

Juneau, Alaska 99811-0001 ,

Dear Tony:

Thank you for your recent letter regarding Anchorage Foreign Trade Z me
activities. | understand your concerns and look forward to hearing from
Commissioner Perkins of the Department of Transportation and Public

Facilities.

The entire issue of an active Foreign Trade Zone is extremely important
with regard to economic development as well as impact on local =~
businesses. Please rest assured that the matter will receive our immediate

attention.

Sincerely,

Rick Mystrom
Mayor
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PETRO ST~"pfR INC

TP'(.ﬂOE 907) 3"4-2661 iioi A-rt.ic Slope Avenue. Suite 2C0
Fax 807 267 6429 Anchor-age. Alaska 99518-3030

STEPHEN T. LEWIS
January 30, 1996 Cholrmnn /0EOQ

The Honorable Gary L. Davis
House Transportation Chair
Alaska State Legislature

State Capitol (MS 3100)
Juneau, AK 99801-1182

Re:  House Bill No. 362 (to Exempt Jet Fuel Salih to
Continuing Forei.CT Origin.llights,from Tax)

Dear Chairman Davis:

| had the opportunity to testify before the House Transportation Committee on tlie
above bill last Wednesday, and since most of my remarks were in response to
Commissioner Condon's presentation, | feel that it will be useful to reiterate the
points that I made. First, Mapco is not the only refinery in Alaska.

Since 1978, when Earth Resources (the predecessor to Mapco) first began
operations, | have spent my life in the Alaska refining industry in Alaska. We in tlie
industry are now faced with the dilemma that the State taxes jet fuel that is made in
Alaska, while federal law allows foreign-produccd fuel to go free of the State tax.
This circumstance applies to all fuel that is supplied to flights that arrive from
foreign countries and continue on to United States destinations outside Alaska ~
approximately one-fifth of the fuel sold at the Port of Anchorage (or 100 million
gallons) is involved.

What makes this circumstan  particularly galling is that it is a no-win situation for
the State. Alaska refiners simply cannot meet their foreign competition when they
are saddled with a 3.2 cent per gallon handicap, hut the upshot isn't that the State
will collect more tax, it is that the air carriers will buy foreign fuel instead of
Alaskan.

The fiscal analysis supplied with HB 362 assumes that air carters will happily pay
the tax oi that Alaska refiners can absorb it. Commissioner Condon's testimony
supported this premise, but tlie assumptions that this testimony made concerning
refinery economics were well off the mark.

ASubsidiary at Art;Lit; Qo Riigitiitft Curpurution
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The Commissioner calculated a cost to Mapco of $.48/gollon to produce a gallon of

jet fuel and trans,oort it to Anchorage. However, several ofthe assumptions that

went into this calculation are incorrect for Mapco or for other refiners,

The calculation assumes a price at Pump Station No. 1of 274 cents per
gallon or 51149 per barrel. That may be the price that Mapco paYs die
tate under its quite favorable original royalty oil contract, but only a

fraction of Mapco's crude requirements are provided by the State.
Prices increasingly arc based on the West Coast, and | helieve that
Tesoro's recent royalty oil contract with tlie State specifics the West
Coast royalty value to Exxon. Pctro Star does not purchase any roya'ty
oil, and all of our crude pricing is hased on the West Coast.

e  The calculation .assumesa?uality bank fee of only 31 cents per gallon.
This s aBprommately halfwhat Pctro Star experiences ai its refineries
in North Pole and at Valdez.

e The calculation assumes r,efinery costs of 1.2 cents per gallon. This
might be an appropriate figure for a full conversion refinery, where
most of the barrel can be made into product (indeed, the Commissioner
used the very same figuic for the fore|?n refinery to which he compared
Mapco), butit is not apﬁ)/]ropnate for Alaska refiners that return the bulk
of the barrel to TATS. Moreover, tlie Commissioner seemed to believe
tﬂat Mapco’s plant was all old and paid up - | do not believe that to be
the case.

 finally, the importance to the Alaska Raihoad of the 7.5 cents per
gallon thdat Mapco pays to move jet fuel to Anchorage is nowhere even
iscussed.

The calculator also is flawed by exaggerating the costs to lire foreign iclincr. Tlie
calculated cost of 52 cents per gallon to deliverjet fuel to Anchorage includes:

Factoring the price ofcrude in tlie Caribbean SFot market at 397 cents
per gallon, despite the fact that refiners typical Y purchase their crude
supplies under long-term markets at c. nsidcrably less than spot.

e Asalready mentioned, using the same refinery* costs for foreign full
conversion refineries as for the simple Alaskan refineries. In fact, the

« 3/ 6
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The honorable tiary L. Davis
January 30,1996
Pate 3

costs of living and of doing business arc higher in Alaska than they arc
in the foreign countries that will he exportingjet fuel to Alaska.

. Factoring in exorbitant tanker costs of 10.7 cents r,,T gallon, or $4.50
per barrel.

Finally, the calculations impute rich margins to both Alaska sod foreign refiner by
comparing the calculated production costs to Anchorage rack prices, although it is
noted that contract prices with major carriers are lower. In fact, as | pointed out,
neither Mapco nor Tesoro was competitive in the military fuel bid this year, and
much of the fuel for tlie military is being imported from outside.

In short, the numbers simply do not support tlie premise that Alaskan refiners can
afford io give away a 3.2 cent per gallon advantage to their foreign competitors on a
substantial portion of the fuel that they sell. If the sales therefore go away, as all
indications arc that they will, then Alaska will still lose its revenue stream to the
Foreign Trade Zone, but it also will seriously impair the economic health of its
refiners and endanger hundreds ofjobs.

We often say that refining is a business of pennies, because a penny price swing can
be crucial for us - indeed, competitive bids often arc made to four decimal places.
For us, the 3.2 cent per gallon disadvantage is enormous. Indeed, even the 0.4 cents
added to the foreign refinery's costs by rounding in tlie administration's calculations
would be important to us. For all of the above reasons, as well as those discussed
on the accompanying handout, Pctro Star strongly urges the legislature and the
administration to support HB 362.

Sincerely,

Stephen T. Lewis
Chainnan of the Board/CEO
Petro Star Inc.

Enclosure
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1. EXEMPTION OF ALASKA MADE FUEL FROM THE TAX IS THE SOLUTION
MOST CONSISTENT WITH THE STATE®"S LONG-TERM DEVELOPMENT
Thore am two pocoiblo solutions to the above disparity:

allow Alaska made fuel to benefit from the name exemption as

foreign fuel, or eliminate the exemption that currently applies to
foreign fuel.

Of these, the first clearly is preferable, particularly if the
State®s long-term interests are considered. Anchorage obtained
Foreign Trade Zono status for the Port to attract and maintain air
traffic businens. Anchorage has the ability of securing for itself
the position as an important air traffic hub in the North Pacific
rim, and this business will directly support Alaska®"s goal of
diversifying its economic base, However, improvements in equipment
are expected to allow air carriers greater flexibility than they
now enjoy - and certainly greater flexibility than they have
enjoyed in the past. Anchorage must compete with other centers for
business. Thus even if there were a way for Alaska to carve an
exception from the federal rules that govern the Foreign Trade Zone
and tax foreign fuel sold to inbound flights, Alaska still could
not afford to do so if it wishes Anchorage to remain competitive
with other sites.

In sum, the tax currently imposed on Alaska produced fuel will
not be collected simply because tho carriers will buy foreign fuel

instead. The State will not lose raonoy by extending to Alaska fuel

Pwtro Star Inc.
January 15, 1990

Page 3 of 4
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the same exemption that federal law affords foreign fuel. Even if
the State is able to devise a way to collect tax on foreign fuel
despite the Foreign Trade Zone rules, this would create a dangerous
pressure for carriers to look for alternatives to Anchorage and
damage Alaska in the long run. Even now, the television monitors
in Sea-Tac Airport are urging construction of a third runway at
least in part to Improve the attractiveness of the Seattle area as
a freight hub that ultimately will draw traffic away from
Anchorage. And in the meantime, Alaska refiners may already have
an uphill battle to regain the sales that they already are losing
il the market.

For all the above reasons, Petro Star strongly urges the
Legislature and Administration to support legislation to exempt
Alaska-inade fuel sold to ongoing foreign-origin flights so that our

fuel can compete on even terms with foreign fuel.

Pctro Star Inc.
January 15, 1996

Page 4 of 4
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Alaska Oil and G as Association

121 W, Firsweed Lane, Suite 207
Anchorage. Alaska 99503-2035
Phone: ?907)272—1451 Tax: (907)279-8114

Judith M. Brady, Executive Dimeter

January 29, 1996

The Honorable Gary L. Davis, Chairman
Transportation Committee

Alaska State House of Representatives
Room 420

State Capitol

Juneau, Alaska 99801-1182

HB 362. Aviation Fuel Tax Exemption

Dear Representative Davis:

The Alaska Oil and Gas Association (AOGA) is a trade association whose members account for the
majority of oil and gas exploration, production, transportation, refining and marketing activities in
Alaska.

AOGA supports passage of HB 362. We are enclosing our statement of support for consideration by
the Transportation Committee at its hearing on HB 362 scheduled Wednesday, January 31,1996.

Please let us know if we can be of any additional assistance to you in this matter.

Sincerely,

AMIDITII
Executive Director

Enclosure tvia facsimile)
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ALASKA Qil AND GAS ASSOCIATION
POSITION ON
HB 362 AVIATION FUEL TAX EXEMPTION
January 25,1996
The Alaska Oil ami Gas Association (AOGA) is a trade association
whose 19 member companies account for the majority of oil and gas
exploration, production, transportation, refining and marketing activities in
Alaska.
The Association supports passage of HB 362, an act extending the
motor fuel tax exemption for fuel sold for use in jet propulsion aircraft to

fuel used in those a.reraft for flights that continue from a foreign country.

AOGA MEMBERS:

Anadarko Petroleum Corporation Petro Star, Inc.

ARCO Alaska, Inc. Pctrofina Delaware. Inc.

BP Exploration (Alaska) Inc. Phillips Petroleum Company
Chevron U.S.A. Inc. Rowan Companies, Inc.

Cook Inlet Region, luc. Shell Western E&P Inc.

Exxon Company, U.S.A. Tesoro Alaska Petroleum Co.
MAPCO Alaska Petroleum Inc. Texaco Inc.

Marathon Oil Company Union Texas Petroleum Ak Corp.
Mobil Oil Corporation UNOCAL

OXY USA INC.

_gee
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