


FISCAL NOTE

STATE OF ALASKA BILLNO: HBZ
199%6 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Public Safety

Title:  Lower alcohol limit toQ.QS forOMVI's BRU: Alaska Stale Troopers
Component: Detachments

Sponsor: Representative Tlicrriniilt

Requestor:  H. Transportation COMPONENT SERIAL NO. 0799

EXPENDITURES/REVENUES: (Thousani s of Dollars) (inflation not included)

OPERATING FY 97 FY 98 FY 99 FYOO FY 01 FY 02

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- 41- 41- -n- -<-
CAPITAL -n- 41- -n- -n- *0— 41-
CHANGE INREVENUES () A- 41- -0- -0- 0- -0-
Revenue Code
FUNDING: (Thousands of Dollars)
1002 Federal Receiots
1003 GF Match
1004 GF
1005 GF/Program
1006 GF/MHTIA
Other
TOTAL 41- 41- -n- 41- 41- >
Estimate of current year (FY 96) impact: S
POSITIONS:
FULL-TIME n n 0 n n n
PART-TIME 0 0 n n n <
TEMPORARY n n n n 0 0
ANALYSIS: (Attach a separate page if necessary.)
This bill would have a negligible impact on the Division of Alaska State Trooper
Prepared By: Lt DanLowdcn Phone 765-5505
Division: Alaska Stale Troopers Date: March 15. 1996
Approved by Commissioner: * O ma 3
Agency: Ronald L One. Department of Public Safety
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR®"S LEGISLATIVE OFFICE
For further distribution information call the Governor*s Legislative Office
Pago 1 of
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FISCAL NOTE

ISTATE OF ALASKA BILL NO.JHL21
1996 LEGISLATIVE SESSION

Revision Date: LL-"Jlk Department Affected: Administration
Title: "An Act relating to the offense of operating a motor
vehicle, aircraft, or watercraft while intoxicated.,.” BRU: Public PefenderAgency

Component: Public Defender Agency
Sponsor: Representative Therriault

Requestor: mUBA COMPONENT SERIAL NO. Jj&J
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY00 FY 01 FY 02
PERSONAL SERVICES 1147 114.7 114.7 114.7 114.7 114.7
TRAVEL 0.0 0.0 0.0 00 0.0 0.0
CONTRACTUAL 7.0 7.0 7.0 7.0 7.0 7.0
SUPPLIES 20 2.0 20 20 2.0 20
EQUIPMENT 3.0 0.0 0.0 00 0.0 0.0

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 126.7 123.7 123.7 123.7 123.7 123.7 .

CAPITAL EXPENDITURES

CHANGE IN REVENUES f )

1002 Federal Receipts

1003 GF Match

1004 GF 126.7 123.7 123.7 123.7 123.7 123.7
1005 GF/Program Receipts

1037 GF/Mental Health

OTHER

TOTAL 126.7 123.7 123,7 123.7 123.7 . .123,7.,

Estimate of any current year (FY 96) cost: § -0-

POSMONS:
FULL-TIME 20 20 20 20 20 20
PART-TIME

TEMPORARY

ANALYSIs: (Attach a separate page if necessary.)

See attached.

Prepared by: John B. Salem*. Director Phono: (9071 264-4412
Division: Public Defender Aaencv Date:

Approved by Commissioner. Mark Bover Vi

Agency: Department ot Adinistration Date: fh-

PREPARER TO PROVIDE ALL DISTRIBUHON COPIES TO GOVERNOR"S LEGISLATIVE OFFICE
For further distribution information, call the Governor*s Leaislative Office

Rev: 11/95 Page 1 ol
*>1
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 24
1996 LEGISLATIVE SESSION

ANALYSIS, (continued)

HB 24 lowers the amount of alcohol which must be found in the blood in order for a person to be presumed guilty of
driving while intoxicated. This proposal also changes the evidentiary presumptions with respect to this issue. See
Section 1 of bill.

Significant mandatory penalties attach to a conviction for driving while intoxicated. These punishments will apply to
the provisions of this bill. Because of the nature of the offense and the mandatory penalties involved, DWI cases are
more likely to go to trial than other categories of offenses. This is especially true now that a third DW1 is charged as a
felony in Alaska. As trials are the most labor intensive facet of Public Defender work a distinct fiscal impact will be
realized.

FireaLImpfleLAnah™fiia_

There will be distinct fiscal impact on the Public Defender Agency if this bill becomes law. Under p4esent law,
individuals who fall into the ,08%-.10% range typically are offered a reduced charge of Reckless Driving in exchange for
a plea of no contest. Reckless Driving carries no significant mandatory minimum penalties, does not have the same
stigma as a DWI conviction, and in other ways is a more acceptable resolution ofa case, from a defendant's perspective,
than is a conviction for drunk driving. If this bill passes, there will be more DWI charges and as a result, more DWI
clients wishing to exercise their right to trial. With the attorneys who handle misdemeanors in Anchorage and
Fairbanks already carrying caseloads of over 100 cases, it is likely additional resources will be required so that effective
legal representation can be provided for these additional DWI prosecutions. It is felt that the fiscal impact can be
absorbed through a combination of attorney and paralegal support. (This fiscal note differs from one submitted in

1995. The 1995 PD fiscal note was prepared before the felony DWI bill passed. Passage of this bill and its profound
impact on the PD workload has changed the PD analysis of HB 24).

BudgetAnalysis

Anchorage:

Paralegal Il 16A $51.5
Palmer

Attorney 1l 19A 63.2

100 Personal Services $114.7
200 Travel 0.0
300 Contractual 7.0
400 Supplies 20
500 Equipment (one time) 2JL

TOTAL $126.7

S EG«’T KF6/2 faijo_2.



FISCAL NO'I;E

* STATE OF ALASKA
1996 LEGISLATIVE SESSION

Revision Date:

vehicle, aircraft, or watercraft while intoxicated..
Sponsor: Reo. Therriault

Dept. Affected: Administration

Title: "An Act relating to the offense of operating a motor BRU: Office of Public Advocacy
Component. Office of Public Advocacy

Requestor: /Hi TRA COMPONENT SERIAL NO. 4%

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 00 00 00

CAPITAL EXPENDITURES oJ L ol 0 1 0

1CHANGE IN REVENUES ( ) | o 1 o 1 o |1 0

FUND SOURCE: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

OTHER
total. . o 00 . .po. 00 00

Estimate of any current year (FY 96) cost: S -0-

POSITIONS: _
FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a Separate page ifnecessary.)
There is no fiscal impact to the Office of Public Advocacy.

Prepared by: Brant McGee, Public Advocate Phone. 274-1684
Division: Office of Public Advocacy Dale:

Approved by Commissioner:  Mark Bover (it'Tf Xe / < fa/
Agency: Oeparlment of Administration " I Dale: i

BILL NO. HB 24

FY 01

00

0J

QQ

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office

Rev 12/%
noCAqA

Fiscal Xntc- Public Advnc.icv

FY 02

P.O-
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STATE OF ALASKA

1996 LEGISLATIVE SESSION
Revision Date  January 25, 1996

Title;

Representative Thernault

Sponsor: )
H Transportation

Requestor:

EXPENDITURES/REVENUES

.OPERATING
PERSONAL SFRVICFS
TRAVFL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND S STRUCTURES
GRANTS. A ALMVS
MISCE: | “NEC S
TOTAL OPERATING ji.

Fy 97

|
oS op» ooy

CAPITAL FXPFNOITtIRFS I

CHANGE INFEVENUES ()
RavAnu* Cod*

&

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GHVHTIA
Other
TOTAL

Estimate of current year (FY 96) impact: S

POSITIONS:
FULL-TIME

FAOT-PVF
TEMPORARY

’GDOOOOO

SO =S

ANALYSIS. (Attach a separate page if necessary.)

it

An Act relating to offenses for drunk driving...

FY 93

No significant impact on the Department of Public Safety

Prepared By
Division; Commissioner's Office
Approved by Commissioner:
Agency:

M
Ronald L Otte. Dept of Public Safety

JBILLNO:

Dept. Affected:

Sandy Perry-Provost Special Assistant to the Commissioner P

JB 24

BRU:
Component:
COMPONENT SERIAL NO.
FYOQ fy nn
1 n
1 n
n n
i n
n n
0 n
0 a
0 n
ji-
QL n
0- 0-
0 n
n 0
n 0
0 n
0 0
0 n
Al. ji.
fl 0
0 n
0 n
hone:
Date:
D3te:

- 1
4’ " ococoon cooo

&

(@ NeNoNoNols]

S 00

[
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Commissioner's Office

2
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465-4322
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PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office
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FISCAL NOTE

STATE OF ALASKA BELL NO. HB 24

1996 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Department of Law
Title: *...relatin? fo the offense of operafing a motor BRU: Criminal Division
vehicle, aircraft, or watercraft while intoxicated...* Component: Criminal Division
Sponsor: Representative Therriault

Requester: Representative Therriault COMPONENT SERTAL NU. 2085
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 0L FY 02
PERSONAL SERVICES 108 108, 108. 108.7 108.7 1087
TRAVEL 50 50 50 50 50 50
CONTRACTUAL 146 146 146 146 14.6 146
SUPPLIES 57 57 57 57 57 5.7
EQUIPMENT 150 00 0.0 00 00 00
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 1490 1340 1340 1340 134.0 1340

| CAPITAL EXPENDITURES - i i i i W "
ICHANGE IN REVENUES ( ) i i i i i I

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF , 1490 1340 1340 1340 134.0 1340
1005 GF/FYoinram Receipts

(%OhO6 GF/MHTIA

ther
TOTAL 149.0 134.0 1340 134.0 1340 1340
Estimate of any cunant year (FY9%61 cost: * 0.0
POSmMONS
FULL-TIME 20 20 20 2.0 20 20
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary)

This bill amends AS 28.35.030(a) and AS 28.35.033(a) to lower the blood alcohol limit for the crime of
driving while under the influence of intoxicating liquor, a class A misdomeanor, from 0.10 percent to 0.08
percent.

Other jurisdictions, most notably California and Maryland, experienced about a ten percent increase in DWI
arrests in the year immediately following their lowering of the limit to 0.08 percent. Consequently, some
increase in arrests will occur if the bill is approved and the amount of litigation will most probably increase. DWI
defendants contest charges far more often than other misdemeanants because of the minimum, mandatory
penalties, the eventual consequences on a defendant’s insurance rates, and the loss of the privilege to drive.
Moreover, because of the seriousness of this offense, the Department of Law seldom declines to prosecute DWI
cases.

2,) U [,

Prepared by: Rich&rd_ IrPe_gues. Director Phone:  465-3672

Division: Administrative Services Divf*bn/1 7 ‘1o U / T CDate/: 1/25/96
. . PU T C [

Approved by Commissioner: Bruce m, Botelho, 7 irry# General Date: 1/25/%

Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR 3 LEGISLATIVE OFFICE
For further dirtribution information, cll th« Governor ™ L*o>*I*tiv* Office

(R*v 10/34) 36Fisno.*)»/DER Ptfc 1 of 2



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 24
1996 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

During FY94, 4,028 DWI complaints were referred to Department of Law prosecutors. If Alaska follows the
California example, aten percent increase would result in 400 new DWI cases statewide. The largest number
of new cases would be experienced in Anchorage and the Mat-Su Valley a.eas.

We expect that this bill will cause us to prosecute 300 or more additional class A misdemeanors in the Third
Judicial District, where the effects of the bill will be felt most. Because of staffing constraints in Anchorage, =
and because the Anchorage office is the hub from which prosecutors aro sent to other offices to assist in times
of overload, it will therefore be necessary to add one Attorney Illl and one LeQal Secretary at Anchorage.

It should also be noted that, as a result of the approval of HB 159 last year, we anticipate a 10 percent
increase in felony DWI prosecutions. In commenting on HB 159, the department estimated that we would
roceive about 400 felony DWI referrals. Year-to-date referrals, since the bill's July 1, 1995 effective date, have
proven our estimate to be quite accurate. Consequently, DWI felony referrals will increase by 40 additional
cases each year, as a result of this bill.

Attorney Il Leaal Secretary | Isial
(22A) (108)

Personal Services 72.3 36.4 108.7
Travel 5.0 0.0 5.0
Contractual 8.6 6.0 14.6
Supplies 3.3 2.4 5.7
Equipment 6.5 8.5 150
Total 95.7 53.3 149.0

Page 2 of 2
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COMPONENT H:
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J/F006 AttORNtV 1i1

¥E*xx JUSTIFICATION:
This position Is noodod to
additional
11020 Is onnctod.
alcohol contont
whl lo under tho
etontlol Incronso of
osocutlons hnndlod by

rice and other offlcos In

This bill
Trom 0.10
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class A milsdomoanors

09:08:23.8

PERSONAL SERVICES EXPENDITURES NEW POSITION DETAIL REPORT

DEPARTMENT OF LAW

handle tho
thot
will

Influence of alcohol,
10 percent In
tho Anchorage D istrict
tho district
tollof covorago.
to prosocuto class A misdomoanors,
tho Attornoy

offlco provides overload and
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position should bo allocated to
03/T007 LECAL SECRETARY 1

JUSTIFICATION:

lhis position Is nooded to
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thot aro oxpoctod
Full-time logoi socrotorlal
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oxpoctod. Propnrotlon of
documentation Is
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FULL TIME NEW POSITIONS

to bo handled If
asslistanco
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misdemeanor
legal

handlo

an additional
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tho
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300 or moro

are oxpoctod IF

tho blood

for driving
rosultlng In a
number or OWI

vhoro
Decauso

Il lovol

F ANCHORAGE

tho poporwork and
300 misdomoanors
11826

Is onactod.
Is roqulrod duo
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PART TIMC/SEASONAL NEW POSITIONS
NON PERMANENT NeW POSITIONS

NOMbfR or NEW PosiYibNS

IN mC&MpONEHri

Attorney's
tho Anchorage

this

6501020300 NAME: SOUTMCENTRAL/SOUTIIWEST ALASKA

°
PACE: 2
8CENAR1O: 2
BRU NAME: CRIMINAL DIVISION
ft B S ft*$ Mbs SALAliy— p M T W R — Kft.StkKV. CTF.
cC u BUDC PAY COSTS AMOUNT
A XE AA 52a 12 W m - TT 10206 72310.06
TRAVEL COSTS 5000.00
CONTRACTUAL COSTS 8600.00
SUPPLIES COSTS 330C.00
EQUIPMENT COSTS 6500.00
OTHER COSTS 0.00
sBsssaassca
TOTAL COSTS 95710.06 72310.06
*oxn FUNDING DETAIL:
1006 GENERAL FUND RECEIPTS 72310.06
cc==rc==c=a
TOTAL FUNDING 72310.06
A GG 2A 10A 12 25127 0 11280 361111.80
TRAVEL COSTS 0.00
CONTRACTUAL COSTS 6000.00
SUPPLIES COSY5- 2600.00
EQUIPMENT COSTS 85C0.00
OTHER COSTS 0.00
ToTal COSTS 53311.80 361111.80
FUNOINC DETAIL:
1006 GENERAL FUND RECEIPTS 36611.80
TOTAL FUNDING 36011.80
TOTAL PERSONAL SERVICES 310390.81
TOTAL COSTS INC. ASSOC COStS 388096.01
FUNDING DATA: G.F. fc G.F. MATCH: 310390.81
OTHER FUNDS: 0.00

asBBnsaassacaa

TOTAL FUNDING:

310390.81
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CS FOR HOUSE BELL NO. 24( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES THERRIAULT AND ELTON, Davies, Bunde
A BILL

FOR AN ACT ENTITLED

"An Act relating to the effect of a breath test error margin in ofTenses under

the motor vehicle code; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 28.40 is amended by adding a new section to read:

Sec. 28.40.060. BREATH TEST ERROR MARGIN. If an offense described
under this tide requires that a chemical test of the person's breath produce a particular
result and the chemical test administered is the Intoximeter 3000 or another chemical
test with a margin of error not greater than that of the Intoximeter 3000, the standards
of the statute arc not affected by the test's inherent margin of emor.

* Sec. 2. This Act takes effect September 1, 1995.

-1- CSHB 24( )



JM nslut Nlegislature wricmiuit™
REPRESENTATIVE

Slate Capiioi
GENE THERRIAULT
Juneau, Alaska
Mailing Address 99801-1182
119 N Cushman Suite 101 (9071465-4797
Fairbanks, Alaska 99701 Fax (907) 465-388
(907) 488-0862
Fax (907)488-4271 House District 33
House (®f Representatives
SPONSOR STATEMENT
HB 24
HB 24 An Act relating to the offense of operating a commercial motor vehicle

while intoxicated and the offense of operating a motor vehicle, aircraft,
watercraft while intoxicated; relating to presumptions arising from the
amount of alcohol in a person's breath or blood, relating to chemical
testing of a person's breath; and providing for an effective date.

SPONSOR: Representative Gene Therriault
SPONSOR STATEMENT:

HB 24 lowers the legal definition of intoxication for the crime of driving while
intoxicated from .10% to .08% blood alcohol level. This initiative would make it illegal
to operate a motor vehicle, aircraft, or watercraft with a blood alcohol level of greater
than .08%. Several studies have demonstrated that measurable impairment to
operate a motor vehicle begins in most drivers at or below .05% blood alcohol level,
and that all drivers are impaired at a blood alcohol level of .08%.

Similar legislation has been passed in several other states, and is being considered
by many others. A blood alcohol threshold of .08% already exists throughout Canada,
as well as in all European Nations. With alcoholism and alcohol related fatalities
already taking a tremendous toll in Alaska, a reduced threshold will not only increase
the odds of obtaining convictions for drunk driving, but will also increase driving safety.
A study by the state of California showed that traffic fatalities were reduced by 12%
after the implementation of .08 DWI laws.

According to the Department of Public Safety, Alaska receives approximately
$185,000 in section 410 Grants of Alcohol Incentive Program from the federal
government. If we fail to reduce the level from .10 to .08 by October 1 of this year, we
will become ineligible to receive these funds.

In December of 1993, the Supreme Court Ruled in Haynes v. Dept, of Public Safety
that due to the margin of error inherent to the Intoximeter 3000 of .01, the actual level
at which an operator of a motor vehicle should be convicted of drunk driving is .11,
This clearly suggests an even greater need for .08% legislation.
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0.08 BAC

Illegal Per Se Level

The U.S. Department of Transportation's
National Highway Traffic Safety
Administration (NHTSA)encouragesStates
to have laws that make it illegal for a person
to operate a motor vehicle if he or she has
a Wood or breath alcohol concentration
(BAC) of 0.08 or more (i.e.. an illegal perse
law at this level). Alcohol concentration isto
be based on either the number of grams of
alcohol in 100 milliliters of blood or the
number of grams of alcohol in 210 liters of
breath.

O As of September 1.1993, ten States
have an illegal per se law at the 0.08
level: California, Florida, Kansas,
Maine, New Hampshire, New Mexico,
North Carolina, Oregon,Utah and
Vermont.

O  Thirty-six other States and the
District of Columbia have illegal per
se laws at the 0.10 level.

0O Four States have no illegal per se
law: Maryland, Massachusetts,
South Carolina and Tennessee. In
addition, the Commonwealth of
Puerto Rico has no such law.

Key Facts

O In 1992, 45 percent of the 39,235
motor vehicle related deaths were
alcohol-related. This percentage
translates into 17,699 alcohol-
related deaths last year.

O Over 80 percent of drivers involved
infatal crashes with positive BACs
had levels exceeding Oos.

K»<*njl Tr.Hk
Ufaiy AdrUnUttrtlof|

O A BAC level of 0.08 means about
four drinks within one hour on an
empty stomach for an average male
weighing 160 pounds.

Why 0.087?

Research indicates that many drivers are
impaired at low blood alcohol levels. Some
research indicates that such impairment starts
as low as 0.015. By the time a level of 0.08 is
reached, even experienced drinkers showdriving
skill impairment.

Recentresearch indicates thatthe relative fatality
risk for drivers in single vehicle crashes with
BACs between 0.05 and 0.09 Is over 11 times
greater than for drivers with a zero BAC.

Loweringthelimitto0.08 would setthe boundary
at alevel atwhich driving skills are proven to be
compromised for the vast majority of drivers. It
is a limit which is reasonable and necessary for
the driving safety of all,

Life Saving Benefits 0of 0.08

On January 1, 1990, California reduced the
legal limit for blood alcohol concentration from
010 to 0.08. Six months later, it instituted an
Administrative PerSe law, allowing police and
driverlicensing authoritiesto suspend the driver's
license of drivers who fail or refuse an alcohol
test. NHTSA studied the effects of these laws,
and found that while the study could not quantify
the separate effects of each law, alcohol-related
fatalities declined by 12 percent In the year
following enactment of the 0.08 law. A survey of
1.600 California drivers in May, 1991 disclosed
that eight out of ten were aware that the BAC
limit had become stricter. In addition, half of the
survey respondents who drink alcohol indicated
they are less likely to drive after drinking, as a
result of the lowered limit.



Impact on the Criminal Justice
System

California found that the lowered limit had little
impact on court administrators orjudges. The main
impact has been on pnosecutors’decisions concerning
whether cases should be filed. Previously, DWI
arrestees with BACs below 0.12 typically were
allowed to plea to reduced charges. Since the limit
was changed, this plea-bargain “cut off'hasdropped

to about 0.10 percent. No increases have been
reported inthe proportion of DWI defendants pleading
guilty, requesting jury trialsor appealing convictions.

Who Supports 0.08?

The following organizations support a BAC limit of
0.08 or lower.

- Amencan Medical Association
- American Association of Neurological Surgeons

» AssociationfortheAdvancementof
Automotive Medicine

* American Spinal Injury Association

- National Safety Council

- National Committee on Uniform Traffic Laws
and Ordinances

- National Commission Against Drunk Driving

- National Highway Traffic Safety
Administration

- Mothers Against Drunk Driving (MADD)

- Remove Intoxicated Drivers (RID)

- Insurance Institute for Highway Safety

A number of countries have BAC limitsof 0.08
or below. For example, Austria, Canada,
Denmark, France, Italy, New Zealand, Spain,
Switzerland, and the United Kingdom have an
0.08 limit, while Finland, Iceland, Japan, the
Netherlands, and Norway have an 0.05 limit. In
1990 Sweden lowered its BAC limit to 0.02.
Australian states have adopted either 0.08 or
0.05 limits.

States with BAC Per Se Laws
(as of October 1993)

0,08 (CA FL, KS, ME. NC. NH, NM, OR. UT, VT)

dIl 010
| I No Per Se Lew (MA. MD, SC. TN)



Intermodal Surface Transportation
Efficiency Act (ISTEA) of 1991

ISTEA provides incentive grants to States that
achieve at least five of the following six criteria:

O An expedited administrative procedure
for suspending the license of drunk drivers:

O A law setting a 0.10 blood alcohol
concentration as evidence of driving while
intoxicated (after three years, it must
drop to 0.08);

0 A statewide sobriety checkpoint program:

0O A self-sustaining drunk driving prevention
program;

O A program to prevent drivers under age
21 from obtaining alcoholic beverages;
and

O A mandatory sentence of 48 consecutive
hours in jail or not less than 10 days
community service for any person
convicted of DWI more than once in
any 5-year period.

States can also earn supplemental grants, one of
which isbased on meeting the 0.08 BAC criteria in
the first three years of the incentive program.

Additional Sources of
Information

Driving Under the Influence: A Report to
Congress on Alcohol Limits. NHTSA, Report
Number DOT HS 807 879, October 1992.

The Effects Following the Implementation of an
0.08 BAC Limit and an Administrative Per Se
Law in California. NHTSA. Report Number DOT
HS 807 777, August 1991.

The Effects of Low Doses of Alcohol on Driving
Skills: A Review of the Evidence. Moscowitz,
Herbert and Robinson. Christopher D., National
Technical Information Service, Springfield, VA,
Report Number DOT HS 807 280, July 1988.

Alcohol-Related Risk of Fatal Criver Injuries in
Relation to Driver Age and Sex. Zador, Paul,
Insurance Institute for Highway Safety, Arlington,
VA, April 1989.

Alcohol Limits for Drivers' A Report on the
Effects of Alcohol and Expected Institutional
Responses to New Limits. NHTSA, Report
Number DOT HS 807 692, April 1991.

Impaired Driving Issues Compendium.
Prepared by Mothers Against Drunk Driving,
Irving. TX. 1988.

Improving the Understanding of Alcohol
Impairment and BAC Levels, and their
Relationship to Highway Accidents. NHTSA
Report DOT HS 807 433. May 1989.

Zero Alcohol and OtherQptions. Special Report
216, Transportation Research Board, National
Research Council, Washington, DC, 1987.

These reports and additional information are available from your State Highway Safety Office,
the NHTSA Regional Office serving your State, or from NHTSA Headquarters,
Traffic Safety Programs, ATTN: NTS-20,400 7th Street, S.W.,
Washington, D.C. 20590, 202/366-9588.



FIGURE 1A

HAYNES v. STATE, DEPT. OF PUBLIC SAFETY Alaska 753
Citeu $65 PJd 7JJ (Aiulu 1993)

Dnnny J. HAYNES, Appellant,

V.

STATE of Alaska, DEPARTMENT OF
PUBLIC SAFETY, Appellee.

No. S-1677.
Supreme Court of Alaska.
Dec. 30, 1993.

Driver appealed revocation of his driv-
er's license by Department of Public Safety.
The Superior Court, First Judicial District,

Ketchikan, Thoma3 E. Schulz, J., affirmed. _

4. Automobiles <€=*144.1(1.11)

Legislature has power to require revoca-
tion of driver’s license on basis of particular
test result or reading, despite its inherent
margin of error, when legislature expressly
considers that margin and deems it suffi-
ciently negbgible such that it may be disre-
garded.

5. Automobiles €=144.1(1.11), 332

Driver commits offense of driving while
intoxicated (DWT) when his or her actual
alcohol blood level exceeds .10 grams per 210
liters of breath, as opposed to when test
reads in excess of such level, and thus fact
finder is required to consider test's inherent

Driver appealed. The Supreme Court,r margin of error before rendering decision;

Burke, J., held that chemical breath test
reading or result which could be reduced
below level of .10 grams per 210 b'tersjof
driver's breath, by applying margin of error
inherent to particular test used, could not
serve as bhasis for license revocation, and
extrinsic evidence of intoxication did not miti-
gate inherent error.'

Reversed and remanded.

Matthews, J., dissented and filed opinion
in which Rabinowitz, CJn joined.

1 Automobiles ©=>14423)

Supreme Court reviews hearing officer’s
decision to revoke driver’ license for driving
while intoxicated (DWT) independent of supe-
rior court's decision, as superior court acts as
intermediate court of appeal.

2 Appeal and Error ©=842(1)

Where issues presented in appeal are
purely questions of law, Supreme Court is
not bound by lower court’s decision, and will
adopt rule of law that is most persuasive in
light of precedmt, reason, and policy.

3 Automobiles ©->1442(9.1)

Hearing officer may not consider evi-
dence regarding driver's appearance and be-
havior in determining whether driver’s
breath alcohol level was over .10 grams, for
purposes of determining whether driver’s li-
cense should be revoked. AS 28.35.030(aX2);
AS 23.15.165(C) (1992).

legislature did not consider margin of error
inherent to testing device in setting legal
limit AS 28.35030(3)(2), 2335.033(d).

6. Automobiles ©=144.1(1.11)
Constitutional Law ©=287.3

In proceeding to revoke driver’s license
for driving while intoxicated (DWI), absent
express legislative intent to the contrary,
failure to apply inherent margin of error of
particular testing device in favor of person
subject to license revocation violates due pro-
cess of law. Const Art. 1, § 7.

7. Automobiles ©=144.2(1)

Driver’s license is important property
interest and driver has constitutional right
to meaningful hearing before state can sus-
pend liis license. Const Art 1, } 7.

8. Automobile- ©=144.2(10,5)

In proceeding to revoke driver’ license
for driving while intoxicated (DWI), chemical
breath test reading or result which may be
reduced below level of .10 grams per 210
liters of person’s breath, by applying margin
of error inherent to particular test used,
cannot serve as basis for license revocation,
and extrinsic evidence of intoxication does
not mitigate inherent error.

Michael P. Heiser, Keene & Currall, Ket-
chikan, for appellant
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Dan N. Branch, Asst. Atty. Gen., Ketchi-
kan, Charles E. Cole, Atty. Gen., Juneau, for
appellee.

Before RABINOWILTZ, CJ.. and BURKE,
MATTHEWS, COMPTON and MOORE, JJ.

DINION

BURKE, Justice.

I. FACTUAL AND
BACKGROUND

Danny Haynes was arrested for driving
while intoxicated. Following his arrest,
Haynes submitted to an “Intoxixneter 3000"
breath analysis, which chemically tests for
the presence of alcohol. See AS 28.35.031
(“A person who operates or drives a motor
vehicle in this state ... shall be considered
to have given consent to a chemical test or
tests of the person’s breath
toximeter 3000 breath test produced a read-
ing of .106 grams of alcohol per 210 liters of
breath. The Intoximeter 3000 has a recog-'
nized margin of error of .01 grams per 210
liters of breath. Therefore, Haynes’ actual
breach alcohol content, as measured by the
Intoximeter 3000, may have been as high as
116 or as low as .09%.

An alcohol level of .10 grams or more per
210 liters of the person's breath is required
for the Department of Public Safety (the
Department) to revoke a driver’s license.
AS 2815.165(c); AS 25J)5.030(@xX2). Applied
in Haynes’ favor, the .01 margin of error
would equate to an actual result of .096
grams, a reading below the statutory mini-
mum of .10 required for revocation. The
hearing officer considered the margin of er-
ror inherent in Haynes' ’06 test result, but
declined to apply it in Haynes’ favor. In-
stead, the hearing officer relied on the ar-
resting officers’ testimony that Haynes' per-
sonal appearance and behavior indicated that
he was intoxicated, to find it more probable

I. AS 2515165(c) refers (o the circumstances
surrounding the arrest, but not for the purpose of
determining the accuracy of a particular chemi-
cal test. The statute provides:

Upon receipt of a sworn report of a law en-
forcement officer that a chemical test under AS
28]5.031(a) produced a result described in AS
25J5.30(aX2) or that a person refused to sub-
mit to a chemical test under AS 28JS.03!(a),

PROCEDURAL

"). The In-"?

j

865 PACIFIC REPORTER, 2d SERIES

than not that Haynes’ breath alcohol content
was .10 or higher at the time of the test
Consequently, the Department revoked
Haynes' license. The superior court af-
firmed the Department's revocation order,
and this appeal followed.

1. DISCUSSION

A Standard of Review

(1,2) W review the hearing officers de-
cision to revoke Haynes’ driver's license in-

dependent of the superior court's decision, as.

the superior court was acting as an interme-
diate court of appeal. Jager v. State, 537
P2d 1100,1106 (Alaska 1975); State v. Mar-
athon Oil Co, 528 PJ2d 293, 298 (Alaska
19<4). Because the issues presented in this
appeal are purely questions of law, we are
not bound by the lower court's decision.
Rather, we wl “adopt the rule of law that is
most persuasive in light of precedent, reason,
and policy. Gain v. Ha, 591 P.2d 1281, 1284
n. 6 (Alaska 1979).

B. Consideration of Other Factors

[3] Alaska Statute 28.15.165(c) provides
that the Department of Public Safety may
revoke a person's license if "a chemical test
under AS S8.55.051(a) produced a result de-
scribed in AS 28.35.080()(2).” AS 23.15-
165(c) (emphasis added). Alaska Statute 281-
35.030(8)(2)( provides that a person commits
the crime of driving while intoxicated (DWI)
if a breath analysis reveals that the person’s
breath sample contains .10 gjams or more of
alcohal per 210 liters of the person's breath.
AS 2335030(aX2). Alaska Statute 28.15.-
165(c) does not provide for cons deration of
other factors or circumstances, such as the'
appearance and behavior of the individual, in
determining whether the person's breath did,
in fact, contain the requisite level of alcohol.*
AS 28.15.165(c). Therefore, the hearing offi-

that notice under (a) of this section was provid-
ed to the person, and that contains adaenat
oftre suroud

AraNHaEs ¢ rgtreantst ad
tregounts yomwhich tre dfice’s belieftret
tre peraon vies diving white intodcred a o
tor vehde for wid a diver’s licease is e
quired vias kesd the department thall revoke
the person's license,,..

AS 28.15.165(c) (emphasis added).

%
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cer sheuld r.ot have considered evidence re-
garding Haynes’ appearance and behavior in
determining whether his actual breath alco-
hol level was over .10 grams. The officers’
testimony regarding Haynes' appearance and
behavior does not provide support for license
invocation pursuant to AS 2815.165(c).1

C. Margin of Error

reading in excess of the statut jry limit pre-
sume that the legislature considered the in-
herent risk of error in the chemical analysis
and found it to be tolerably inaccurate; thus,
the courts did not require the fact finder to
consider the inherent margin of error of a
particular testing device.1 See Stale v. Ruck-
er, 297 A2d 400, 402-03 (Del.Super.Ct1972);
Nugent u lowa Dept of Transp., 390 N.WJ2d
125,128 (lowa 1986); Schildgen v. Comm'r of

4] The legislature has the power to re-Pub. Safety, 363 N.W.2d 800, 801 (MinnApp.

quire the revocation of a driver’s license on
the basis of a particular test result or read-
ing, despite its inherent margin of error,
when the legislature expressly considers that
margin and deems it sufficiently negligible
such that it may be disregarded.1 In such
circumstances, the test result is considered
tolerably inaccurate, and, therefore, the De-
partment may revoke a license on the basis
of the test result without regard to the test's
margin of error.

In Barcott v. Devcerlmenl of Public Safety,
741 P2d 226 (Alaska 1987), we addressed the
issue of whether the hearing officer must
consider the inherent margin of error in a
chemical analysis designed to test the pres-
ence of alcohol in a person's breath.1 In the
course of our analysis,.we examined how
courts in other jurisdictions interpreted their
own DWI statutes with regard to the issue of
inherent margin of error in a chemical blood/
breath alcohol test 1d. at 229, Essentially,
the courts' analyses hinged on whether the
particular court interpreted its jurisdictional
DWI statute to create an offense upon a test
reading in excess of their statutory limit or
upon on actual level of alcohol in excess of
the limit Courts that interpret their DAH
statutes to create an offense upon a test

2 Were we to allow extrinsic evidence to over-
come the margin of error inherent in the test
result, the department could ri oke the license of
a driver testing well bdow.1Q) if die extrinsic
evidence was sufficiently persuasive to convince
the Department that the driver's "true” breath
alcohol content was .10 or higher when the test
was performed. Although it is doubtful that the
legislature intended AS 25.55.165(c) to operate
in"this fashion, such a result is possible employ-
ing the reasoning of the hearing officer in this
case.

1985); Stale v. Lenlini, 240 N.J.Super. 330,
573  A2d 464, 46667  (NJ.Su-
per.CtApp.Div.1990); Slagle v. Stale, 570
SW.2d 916, 919 (Tex.CrimApp.1978). In
contrast courts that interpret their DWT
statute to create an offense upon an actual
level of alcohol do not presume that their
legislature considered the inherent margin of
error of a chemical test; thus, those courts
require the fact finder to consider the inher-
ent margin of error before rendering a deci-
sion. See Stale v. Boehmer, 1 HawApp. 44,
613 P.2d 916, 918-19 (1980); Stale v. Bjom-
sen, 201 Neb. 709, 271 N.W"d 839, 840
(1978); Stale v. Prestier, 7 Ohio Misc2d 36,
455 N.EJJd 24, 27 (Ohio Mun.Ctl9S2); Stele
v. Keller, 36 WashApp. 110, 672 P2d 412,
414 (1983).

5] In Barcott, we adopted the latter rea-
soning and held that there was no evidence
or indication that the Alaska Legislature con-
sidered the margin of error inherent to the
Intoximeter 3000, la. at 230. The legisla-
ture did not specifically approve the Depart-
ment's use of the Intoxiraeter 3000 test, but
rather authorized the Department to approve
satisfactory techniques, methods, and stan-
dards of performing the inalysis. AS 23.35.-

3. An "acceptable” margi i of error U one having
reasonable limits. A prater margin of error
could not be convenien I>{ ignored, without Invit-
Ing a constitutional chalk age.

4. The Imoximeter 3000 was th: instrument uti-
lized to perform the breath et in Barodt, as
well. 741 P.2d at 227.

I These courts do, however, consider deficiencies
in the administration of the test and/or operation
of the device which maY tend to support a defen-
dant's argument that the maching did not, in
fact, produce a test result above the legal lim it
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033(d); Barcott, 741 P2<i at 230* There is
no indication that the legislature considered
the .01 margin of en-or inherent to the Intox-
imeter 3000 in setting the legal limit at .10
grams per 210 liters of the person's breath.
Therefore, we do not interpret AS 28.35.-
030(a)(2) as creating an offense for violation
of the statutory .10 grams per 210 liters of
breath, without regard to the margin of error
inherent to the particular testing device uti-
lized. In Alaska, a driver commits a DWI
offense when his or her actual alcohol level
exceeds .10 grams per 210 liters of breath.

D. Due PrriG33

[6,.7] The question, then, is whether the
margin of error must be applied in Haynes’
favor. As a matter of statutory interpreta-
tion, we answer this question in the affirma-
tive. It is well established that

[a] driver’s license is an important proper-

ty interest, and the driver has a constitu-

tional right to a meaningful hearing before

the state can suspend his license. As in a

criminal prosecution for driving while in-

toxicated, the breath test is of central im-

portance in the administrative license revo-

cation proceeding. The ability of the de-
fendant to evaluate these tests is critical to
his ability to present his case.

Barcott, 741 P2d at 228 (quoting Champion
v. Dep't of Public Safety, 721 P2a 131, 133
(Alaska 1986)). In Barcott, we held that the
hearing officer violated the appellant’s right
to due processlwhen he failed to consider
the inherent inaccuracy of the Intoximeter
3000 breath test in determining that a test

6thThIDS obstervatlton is no]; {ﬂtendted ) segg%at
e Department’s use of the Intoximeter 1S
Lraﬂ&zai See Baradtt, 741 P2d at 230.

7. Article I, section 7 of the Alaska Constitution
provides:
No person shall be deprived of Ilfe I|berty
prop ertfy without dug process of law. Te
r| ht ofall persons to falr and just treatment in
the course ?f Ie% %Iatlve and gxecutlve investi-
gations shall e inf rmge
Alaska Const art I,

8 The issue ofwhether the mar?m of error must
applied in favor_of the defendant was not
before this court In Thus, it would have
been premature to address the issue at that time.

9 Althou%h the margin of error inherent to the
Intoximeter 3000 i§ .01. the margin of error
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reading of .10 satisfied the statutory require-
ments to revoke the appellant's license.
Thus, we reversed the decision and remand-
ed the case to the Department for further
proceedings consistent with the opinion.1
Barcott, 741 PJ2d at 230.

Given the .01 margin of error inherent to
the Intoximeter 3000, a test reading of .106
could equate to a .09% actual test result If
the .OL margin of error is not applied in
Haynes’ favor, the deprivation of an impor-
tant property interest could result where the
actual breath test result was below .10
grams. Absent express legislative intent to
the contrary, we hold that failure to apply
the inherent margin of error of a particular
testing device in favor of the person subject
to license revocation violates due process of
law as guaranteed by the Alaska Constitu-
tion.” Alaska Const art I, § 7.

[8] In summary, we hold that a chemicaT
breath test reading or result which may be'
reduced below the level of .10 prams per 21(f
liters of the person’s breath, by applying the
margin of error inherent in the particular
test used, cannot serve as the basis for a
license revocation under AS 28.15.165(c).
Extrinsic evidence of intoxication does not
mitigate the inherent error; the error re-
mains, and must be applied to the test read-
ing. In light of the .01 acknowledged margin
of error in the breath test administered to
Danny Haynes in the case at bar, the De-
partment was not authorized to revoke
Haynes’ driver’s license under AS 28.15-
165(c). The decision of the hearing officer is

inherent to another type of testlng device ma
more or less than 0y See, eq& CY::m
'(Cmmlsgga“} 3d %:utlgsé oo%aIR tr f
ep't Super margin_0
error); e E}rsﬂ MISC 24 520
N.Y.S.2d 510(NYCr|m CU9S7) (001 mar-
?m oferror). The Alaska Legislature had not set
orth a "margin of error" “standard. See AS
2335033$d) Tflus, the Department may, at
some point in the future, adopt a testing proce-
dure or device which has a higher of lower
margin of error than the Intoximeter 3000
Vtre %e to presume that the legislature Intended
the .10 statutory level to reflect i test reading
Instead of an actual test result, we would be
sanctmmng a varying statutory level, depending
upon the device utilized.
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REVERSED and the case is REMANDED
for further proceedings consistent with this
opinion.

MATTHEWS, J., and RABINOWITZ,
C.J., dissent

MATTHEWS, Justice, joined by
RABINOWITZ, Chief Justice, dissenting.

Under AS 28.15.165(a) and (C), the Depart-
ment of Public Safety is required to revoke
the driver’s license of a person driving a
motor vehicle where a chemical test adminis-
tered to the person “produces a result de-
scribed in AS 28.35.030(aX2) ..." namely,
“0.10 grams or more of alcohol per 210 liters
of the.person’ breath...." Today’s opinion
construes this statutory system to mean that
the department must revoke the driver’s li-*

cense of a driver who is administered a t
chemical test where the test produces a re-1

suit of .11 grams or more of alcchoL * This
result is required, according to the majority
opinion, because “(a]s a matter of statutory
construction™ (Slip Op. 7, 8) there is no evi-
dence that the legislature considered the .01
margin for error inherent in the testing de-
vice.l

“Where a statute’s meaning appears clear
and unambiguous ... the party asserting a
different meaning bears a correspondingly
heavy burden of demonstrating contrary leg-
islative intent”  University of Alaska u
Ceislauts, 666 P-2d 424, 428 n. 5 (Alaska
193) (quoted in Lagos v. City and Borough
of Sitka, 823 P.2d 641, «3 (Alaska 1991)).

. The majority thus has adopted what one jour-
nal hat called the “discount approach": the
breath test reading Is reduced to the lowest level

Bo;\s’lble iven thé margin for error. Note, It

I_I)%): Adnssblﬂy of Begth Testirg Bv-

dammtfeVﬂeofFHmGﬁlagstoBrtah

Tedirg Daiass, 20 Sw.U.LRev., 267, 272-73

(1991)” According to this article, the discount

approach was very briefly employed by courts in

Nebraska and Neéw Jersey, but” now has been

judicially overruled in bothof those states. Idl at

273-74,276. Neither the article nor the. majori-

ty OPIHIOH mention any jurisdiction which cur-

rently uses the discourit ‘approach.

This article also demonstrates that the problem
we are confronted with today is only the tip of
the mar%m,for error iceberg. Because of indi-
vidual physiological differences, the ratio used to

Thi3 means that the plainer the language of
the statute, the more convincing the evidence
of contrary legislative intent must be. Slate
v. Alex, 646 P.2d 203, 208 n. 4 (Alaska 1982).
Here the statute is plain in that it precisely
defines the minimum test result which man-
dates license revocation. Since, as the ma-
jority opinion points out, there is no legisla-
tive history indicating that the legislature
intended to use a different minimum level,
we are required to construe the statute to
mean what it says. | do not believe that it is
right to say that a statute does not mean
what it appears to mean because there is no
legislative history indicating that the appar-
ent plain meaning of the statute is the actual
meaning. That is what today’s opinion does.

_ While I think the above correctly identifies
the logical flaw in the majority opinion, |

add that it also over-simplifies the
problems presented by this case. There are
two related problems which we should face.
The first is that this court has never defined
the elements of the license revocation of-
fense. They should be defined. The second
is that our prior decision in Barcott v. State,
Dept of Public Safety, 741 P2d 226 (Alaska
1987), is poorly reasoned and based on an
erroneous assumption regarding the ele-
ments of the license revocation offense. It
should be overruled. The following discus-
sion addresses these problems.

A Elements of the License Revocation
Offense

The critical debate here is whether a fail-
ing test result alone is all that is required to

convert breath alcohol concentration! into blood
alcohol _concentratlon*ﬁge. partition ratio—cur-
rently fixed at | to 2000 is not universal and

may Yield improperly high results in some Indi-
vid&la¥s. Id a% ZEO, ys*.egm v Mnapdlity of

649 P.2d 251, 254 n. Y%Alas a App.
1982) (expert testimony indicated breathalyzer
yielded Improperly h|%h result* in 14%of cases).
A lower partition ratio can skew breathalyzer
readings significantly. For example, the Nebras-
ka Supreme Court reduced a defendant's breath
test reading by 52.35%becauie %86 possibility
that his partifion ratio was 1:1100 rather than
12100, SeSaev Buling 224 Neb. 725, 400
N.W.2d 872 (1987) (followmgggcount approach
subse%u4entIX abandoned in v, Book 227
Neb. 649, 419 N.WJd 527, 530 (1918)).
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revoke a driver’ license or whether a failing
test result and an illegal blood or breath
alcohol level are needed.” To fully under-
stand thi3 question our statutes which define
the criminal offense of driving while intoxi-
cated as well a3 the license revocation offense
must be examined.

The statutory provisions which govern this
case are AS 28.15.165, 2815166, and 28.35..
030(a). Under AS 28.15.165(a) if a chemical
test given to a driver “produces a rerull
described in AS 28.35.030(a)(2)” a notice
must be given to the driver that the Depart-
ment of Public Safety intends to revoke the
driver’s license to operate a motor vehicle.
(Emphasis added.) License revocation fol-
lows unless the driver makes a request for
review under AS 28.15.166 within seven days
after receipt of the notice. When a request’
for review is made, the driver is entitled to a
hearing before a hearing officer .designated
by the Commissioner of Public Safety. AS
28.15.166(0. The issues to be determined at
the hearing are expressly limited as follows:

(9) The hearing under this section shall
be umited to the issues of whether the
arresting officer has reasonable grounds to
believe that the person was driving a mo-
tor vehicle while intoxicated and whether

. (2) the chemical test ... produced a
rtmll described in AS S$$.35.036(a)(g),

AS 23.15.166(0) (emphasis added). If both of
these issues are determined in the affirma-
tive by a preponderance of the evidence the
license is revoked. AS 2S.15.166(j). If one
or both of the issues are determined in thd
negative' the license is not revoked Id.
Alaska Statute 2335.030(aK2) describes tho
“result” referred to in AS 2315.165(a) and
AS 28.15.166(g)(2). It provides:

(@ A person commits the crime of driv-
ing while intoxicated if the person operates
or drives a motor vehicle or operates an
aircraft or a watercraft

2. The second footnote in today's ma*o_nty opinjon
tuggeay that if non-test evidénce of intoxication
were allowed even a driver who passed a test
might suffer a license revocation. However,
tuch a result would not b< possible v long as the
elements of the offense include a failing test
Kort andan illegal alcohol levrt. Ofcourse, tfa
failing tut result'alone suffices, non-test evidence
of infoxication is irrelevant,

865 PACIFIC REPORTER, 2d SERIES

(2) when, as determined by a chemical
test taken within four hours after the al-
leged offense was committed, there ia 0.10
percent or more by weight of alcohol in the
person's blood or 100 milligrams or more
of alcohol per 100 milliliters of blood, or
when there is 0.10 grams or more of alco-
hol per 210 liters of the person’s breathf.)

AS 28.35.030(3)(2).

The primary function of AS 28.35.030(aX2)
is to express the elements of one of three
way3 in which a person may commit the
crime of driving while intoxicated.” Al-
though the elements of the subsection (aX2)
DWI offense have never been defined by this
court or by the court of appeals, the court of
appeals has interpreted language in a munici-
pal ordinance similar to AS 28.35.030"X2).
See Erickson v. Municipality of Anchcrraje;
662 P.2d 963, 967 (Alaska App.1983). Tne
court construed the ordinance to require the
drivers actual breath alcohol level to be
above legal levels at the time of operation of
a motor vehicle. Id at 9%7. According to
the plurality of the court, an elevated test
result was intended to be presumptive proof
of an actual illegal alcohol leveL 1d Judge
Singleton wrote a concurring opinion in
which he expressed the viewthat a bad test
result alone—&0 long as the driver had not
consumed alcohol between the time that he
drove and was tested—was the essence of
the offense. 1d at 970 (Singleton, J., concur-
ring). Judge Singleton stated: “The jury
need not determine the predse blood alcohol
level that existed at any given time while the
defendant was operating his vehicle." 1d at
968. This difference of opinion is reflected in
the case law of other jurisdictions.

Some courts read their DWI statute, as
Judge Singleton did, to create an offense of
registering a blood/breath alcohol test read-
ing in excess of the statutory limit See

3. The other two meant ire driving (I) while
under the Influence ol intoxicating liquor or coo-
trolled jubilance or (3) while_under the com-
bined Influence of Intoaicating liquor and anoth-
er lubttance. AS 23J5.0i0(iXI 3).

X

ft

)
3

i
B
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Uiujent v. lowa Dep't of Transp, 390 N.w.2d
125, 128 (lowa 1986); Schildgen v. Commis-
sioner of Pub. Safely, 363 N.W.2d 800, 801
(Minn.App.1985); Stale v. Lentini, 240
N.J.Super. 330, 673 A2d 461, 466-67
(N.J.Super.App.Div.1990). If a properly ad-
ministered test registers a result at or above
the statutory level the offense is automatic.1
Under this view, any margin of error or
inherent inaccuracy in the testing technology
can be seen as tolerated by the legislature
which prescribed the statutory requirements
of the offense. See State v. Rucker, 297 A2d
400, 403 (Del.Super.1972); Slagle v. State,
570 SW.2d 916, 919 (Tex1978). Thus, evi-
dence concerning the testing equipment’s
margin of error is irrelevant because such
evidence tends to prove the individual’s actu-
al alcohol content and does not shed light
upon the proper functioning or use of the
testing equipment

Under a second approach, courts read
their DWI statute, as the plurality of the
court of appeals did in Erickson, to require
an actual blood or breath alcohol content at
or above the statutory level. See eg., People
v. Campos, 138 Cal.App.3d Supp. 1, 1SS Cal
Rptr. 366, 368 (Cal.Super.19S2); State v.
Prestier, 455 N.E2d 24, 27 (Ohio Mun.19S2).
Under this view, the results of a chemical
sobriety test are treated as a means of prov-
ing actual alcohol content Thus, the inher-
ent margin of error for any testing equip-
ment is relevant to the issue of the accuracy
of the test equipment’s measurement of actu-
al alcohol content  Courts in these jurisdic-
tions admit and permit the utilization of non-
test evidence of intoxication. Eg., State v.
Babcock, 227 Neb. 619 419 NWj2d 527
(1988); Stale u Gates, 7 HawApp. 440, 777
P2d 717,720-21 (1989); State v. Bwckway, 2
Ohio App8d 227, 441 N.E.2d 602 (1981);
State v. Keller, 36 Wash-App. 110, 672 P.2d
412, 413-14 (1983).

While AS 28.35.030(aX2) is ambiguous with
respect to the necessary elements of the
crime of DWI, does the ambiguity carry

- Importantl;{, even these coum. recognize Out
the test must be "properly administered.” An)(
evidence that the test equipment fails to mee
legal operating or maintenance requirements or
thst the officér administering the lest failed to

follow proper procedures may, ol course, be ad-
I\/CaIR/I\PNFgJM J

through to the conduct necessary to give rise
to an administrative license revocation under
AS 2815165 and .166? Today's majority
opinion states that the criminal DWI offense
requires an actual alcohol level at or above
statutory limits, and implies that an illegal
actual alcohol level is also needed for license
revocation. | disagree with the latter conclu-
sion. It seems to me that the most straight-
forward reading of our statutes Is that all
that is required for license revocation is a
failing test result based on a properly admin-
istered test Alaska Statute 28.15.165(a) re-
quires only “a chemical test" properly admin-
istered which “produces a result” at or above
statutory limits. Use of the term “result” in
.165(a) rather than language which suggests
the need for illegal levels of alcohol present
in the person’s blood or breath, as in AS
28.36.03<XaX?), points to this conclusion.
Moreover, the fact that by the express terms
cf AS 28.15.166(g) the issue at the license
revocation hearing is limited to whether the
chemical test “produced a result” at illegal
levels also suggests that the test result itself
is the critical element

As noted abowve, in jurisdictions where an
actual level of alcohol is critical, evidence of
intoxication independent of the test result is
admissible. Today’s opinion concludes that
no evidence other than the test result may be
admitted to prove actual alcohol levels. This
is an accurate reading of the limitation im-
posed by AS 2815.165(gX2) but that limita-
tion only makes sense if the test result rath-
er than actual alcohol level is the critical fact
for determination. One must ask why a leg-
islature would enact a statutory scheme in
which actual levels of alcohol are critical and
then preclude the state from employing non-
test evidence which tends to prove that such
levels exceeded legal limits in particular
cases? The answer Is that this would be a
very odd thing for a legislature to do. No
rationale for a system weighted so artificially
and heavily in favor of the drinking driver
can readily be hypothesized. Thus, the legis-

rnitttd to prove that, in fact, an individual never
actually produced a teit rtiyit above the legal
limit. “Note, however, that thlt argument takes
the position that this particular test result was
unreliable, natthat the testing method per te'ls
Inaccurate.
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lature probably intended thac the critical ele-
ment for license revocation was merely a
failing test result

B. Barcott v. State, Dep't of Public Safety

As in this case, the driver in Barcott u
State, Dep't of Public Safety, 741 P2d 226
(Alaska 1987), was tested by an Intoximeter
3000. The test indicated a .10 alcohol level
and the driver's license we3 suspended. Id
at 227. Barcott claimed that the administra-
tive hearing officer denied him due process of
law by refusing to consider the device's .01
inherent margin for error. Id e agreed
and remanded for further proceedings. Id

The Barcott opinion is unclear as to wheth-
er a failing test result produced by a proper-
ly administered test was sufficient for license
revocation or whether a failing test and an
illegal alcohol breath or blood level are re-
quired. There is much in the opinion which
suggests that the court assumed that both a
failing test result and an illegal level of alco-
hol were essential. Throughout the opinion
the controlling issue is framed in terms of
the hearing officer’s refusal to consider evi-
dence of the margin for error, not that the
margin for error was necessarily dispositive.
See id

The rehearing history of Barcott as re-
flected in the public records of this court, but
not in the published opinion, makes clear that
our decision was based on the assumption
that actual alcohol content was relevant.
When the original Barcott opinion was issued
the final sentence read: ""The decision of the
hearing officer is reversed.* The State filed
a petition for rehearing, contending that the
reversal without a remand instruction
amounted to a finding by this court that
revocation of Barcott's license was not per-
missible under any circumstances and. there-
fore, Barcotts license had to be restored
without the State having an opportunity to

5. A number of stales have established an .08%
blood alcohol level at or above which a driver is
per it guilty of DWI. Cal.VehCode § 23152(h
gW 0t Supp.1990); MeRev.StatAnn. (it

J12-BUXB) (West SJ) 0.1989); Or.RevStat.
5 §1J0J00Xa) (1987); Uuh oeAnn 541-0-
44(1Xa) (19 Con?ress has encouraged all
states to adopt a 04<& level for commercial vehi-
cle drivers. 49 U.S.CApp. 5 2/07()(4J (Supp.
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present its case to a hearing officer. The
court granted the State's petition and added
the current remand language: "and the case
is remanded to the department for further
proceedings consistent with this opinion.”
Id at 230. The only sensible explanation for
this action is that the Barcott court assumed
that a driver’s actual alcohol level was an
element of the license revocation offense,
therefore the State should be allowed on
remand to present evidence of the driver’s
actual alcohol level in addition to the test
score.

Given my conclusion that a failing test
result alona is the critical element in license
revocation cases and that a driver's actual
alcohal level is irrelevant, Barcott’s holding
that it is a violation of due process not to
consider a testing device's inherent margin
for error is plainly wrong. Drunken driving
is a social problem of considerable magni-
tude. The legislature can respond to this
problem by making it an offense to drive
when a test of the driver’s blood or breath
yields a given test reading as long as there is
a reasonable relationship between the level
established by the legislature and driver im-
pairment. In setting a level, a certain test-
ing margin of error is tolerable within rea-
sonable limits. Gearly the legislature could
prohibit driving with an actual alcohol con-
tent of .09.* ' Thus, there is no reason to
condemn as fundamentally unfair, and there-
fore unconstitutional, a license revocation
procedure in which a driver is sanctioned for
a test reading of between .10 and .109, given
a .01 margin for error.

If, on the other hand, actual alcohol level is
the critical element, | agree that it would be
unfair not to permit consideration of the
testing device's margin for error. However,
it is one thing to allow consideration of a
device's margin for error along with other
evidence bearing on the issue of intoxication.*

1990) and Alaska has complied. AS 28J3.
030(2).

6 It is well settled that non-test e.idet.oe by ci-
ther lay witnesses or trained police officers con-
cernlngapa6g6s intoxication Is admissible. Loof

1205 121) (Alaska 1984).
n addmon to observatmn evidence concerning
Intoxication, non-test evidence of intoxication
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This is what we did in Barcott It is anot
and much more questionable thing to con-
clude that whenever a test result is such that
considering the margin for error an innocent
alcohol level is possible, there can be no
license revocation because no other evidence
of intoxication can be received. This conclu-
sion is strange not only because there is no
apparent purpose for the limitation, but also
because no other jurisdiction in which actual
alcohol level is critical employs such a limita-
tion.

In conclusion, | would affirm the decision
of the superior court which affirmed the rev-
ocation of Haynes’ driver's license. The crit-
ical requirement for license revocation is a
properly given test which produces a failing
score. Barcott, which assumes otherwise,
should be overruled. The legislature has

may include independent quantitative evidence
as to the amount of drinking the driver has done
b:fore the arrest. This is sometimes very persua-
sive. as was the case in State v. Ktller, 36 Wash.
App. 110, 672 P.2d 412. 414 (1983). where the
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estabhshed the point at and above which a
test score is to be regarded as failing. That
point is .10, The mtgority opinion errs in
changing that point to .11 where an Tntoxim-
eter 3000 is used. Under our view of the
plain meaning rule of statutory construction,
the apparent plain meaning of a statute can-
not be changed except where there exists
compelling legislative history that a different
meaning was intended. By relying on the
absence Of legislative history to alter the
plain meaning of the current statutory sys-
tem, today's opinion stands the plain mean-
ing rule on its head.

Qf}lﬁlﬁmsvsn%

defendant admitted drinking 'six beers and two
tequilas” prior to driving.



Concentrated Attention, Speed
Control, Braking, Steering, Gear
Changing, Lane Tracking,

Judgment

Tracking, Divided Attention,
Coordination, Comprehension,

Eye Movement

N Simple Reaction Time,

Emergency Response

Choice Reaction Time

BAC and Impairment
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12 Tim es

9 Times

3 Times

2.5 Times

2 Times

BAC and Crash Risk



380 Times

48 Times

11.1 Times

1.4 Times

Relative Fatality Risk for Drivers ir
Single Vehicle Crashes by BAC
(Zador, IIHS, 1991)



1 Drink « .50 ounces

of alcohol

4 Drinks
4 Drinks
3 Drinks
3 Drinks
2 Drinks
2 Drinks
Male Female
160 ibs. 120 Ibs.

Number of Drinks and BAC In One

Hour of Drinking
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BAC = Blood Alcohol Content



Effectiveness

o f

Per Se

N HTSA Evaluated E ffects of .08 in C alifornia

R esults: :

- 81 % knew BAC I|Iim itwas stricter

- Increase in DUI arrests

“ 12% reduction in AJ/R fatalitie s

Some ofeffects due to ALR



.08 Per S e

Will .08 becost effective?

The costs associated with the increased
DWI arrests that will occur will be more
than offset by lives saved due to
reductions in alcohol-related fatalities.
Eventually, reductions in drinking and
driving should also occur and arrests will

go back down.



R elative Probability of Involvement In Fatal (& m/
Crashes for Drivers with BACs at Given Levels

04 10 a 12 16
BL000O ALCOHOL CONCENTRATION (?4W/V)

IRANO RAPIOS. MICHIGAN. 300 FATAL OR SERIOUS CRASHES (Hum 1974) = VERMONT. 106 FATAL CRASHES (Hum 1974)

COHPUUENTS CF
MPAATOA BLL LEONARD



B AC Lim its in O ther

C ountrie s

Country Illegal Per Se

Canada .08
G reat Britain l08
A ustralia .05 B -08
A ustria .08
Switzerland .08
N etherlands .05
Norway .05
Finland .05

Sweden .0 2



S tate s w ith B AC Per S e Law s
(as of July 1993)

.08 (CA, FL, KS, ME, NC, NH, NM, OR, UT, VT)

Hawaii
D .10



Alaska State Legislab

;. 1CSr*Er )
-,.ochacz_3,2£;é8799503-3957 House of Representatives District i i
Whils iNSsscu: Sand Lake
Ausxa 5Stats CVTXL SpsnaIO
Juneau. A U X i 99601-1182 Taku-Campseli.

Representative Jim Nordlund

# OF DRINKS TO .10 BAC ffOF DRINKS TO .08 BAC
(1HR PERIOD) (IHR PERIOD)

FEMALE 100 LBS.

FEMALE 140 LBS. 3
FEMALE 180 LBS. 4 3

-

MALE 120 LBS. | 3
MALE 160 LBS. 5 4
MALE 200 LBS. 6 5
MALE 240 LBS. 7 6

* Information from the "Controlled Drinldng Guide"™ published by The Alaska Center for

Responsible Alcohol Control



