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SPONSOR STATEMENT

HSK 52 THE12THCIRCUIT COURT ORAPPEALS

Alaska belongs to the Ninth Circuit Court Of Appeals. The Ninth Circuit
encompasses a population between 40 and 50 million people. The Circuit’s
geographic outlay consists of nine states and two territories: Washington.
Idaho. Montana. Oregon, Nevada. California, Arizona, Alaska, Hawaii, Guam
and Northern Mariana Islands. The court is simply too large to effectively
respond to the needs of Alaska.

The voluminous size of the Ninth Circuit causes unacceptable delays when
rendering decisions. California cases alone represent over half of the Ninth
Circuit's caseload. As a result, most cases must be heard by smaller panels
ofjudges, with increased reliance on staff and summary procedures. There
are over 3,276 combinations of panels that may decide cases that involve
similar issues leading to conflicting and unpublished opinions, and little
consistency in the court’s determination.

To remedy the situation, HJR 52 would send a clear message to Congress
that the swift and sure administration ofjustice is a right that should no
longer be compromised in the Ninth Circuit. The resolution would divide
the current circuit court into two courts, with one covering the states of
Alaska, Washington, Idaho, and Montana. The Ninth Circuit would retain
jurisdiction over the states of California. Arizona, Nevada, and Hawaii, and

American possessions in the Pacific.

The Attorneys General from all five states involved in the proposed Twelfth
Circuit have endorsed the proposal.
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COMMITTEES:

CHARMAN finited States Senate

energy and natural resources
WASHINGTON. DC 20510-0202
A (4D 24635

VETERANS' AFFARS
INDIAN AFFAIRS

October 19, 1995

Mr. John Katz -U."
Office of the Governor

State of Alaska
444 North Capitol Street, Room 518

Washington, D.C. 20001

Dear John:

Please find enclosed Charlie Cole's testimony that was
submitted for the Senate Judiciary Committee hearing on the "Ninth
Circuit Court of Appeals Reorganization Act of 1995" held on

September 13.

fank H. Mhdcowski
nited States\enator



STATEMENT OF CHARLES E. COLE
BEFORE THE SENATE COMMITTEE ON THE JUDICIARY REFORMATION
OF THE UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

| am an attorney at law practicing in Fairbanks, Alaska.
| am a member of the State Bar of California, the Washington
State Bar, and the Alaska Bar Association. | was admitted to
the California and Washington bars in 1953, and the Alaska bar
in 1955, The views | express here are entirely mine, and |
speak for no one other than myself.

| support the enactment of S. 956. The reasons follow.

Forty years ago, while serving as a lowly law clerk to
the then United States District Judge for the Territory of
Alaska, at Fairbanks, in the course of my jurisprudential
musing | stumbled across a remark by whom recall as an
internationally famed legal scholar. In response to an
inquiry whether he would be willing to formulate a code of
laws for a newly independent nation, such as, for example, the
Napoleonic Code, he replied that before undertaking such a
monumental task he first would want to live among the peoples
for fifty years to learn their ways of life, their mores, and
their economic and social values. Over the years' as [ have
wandered my way along the path of the law | have thought again
and again about that comment and have come increasingly to
appreciate the wisdom that lay beneath it. Underlying it, of
course, is the theorg that in a republican form of government
laws are to be made by the people's representatives. But the
Erlnmple stops not there. Not only ought the laws be made
y a representative body of the governed, the laws also ought
to be interpreted and applied by representatives.

~This seemingly self-evident principle has been cast
adrift b? the broad sweep of the apgellate jurisdiction of the
Court of Appeals for the Ninth Circuit. Its three-judge
panels, laden W|th.apP0|ntee.s from the States of California
and Arizona, routinely decide case after case mvolvma
statutes applicable only to the State of Alaska, statutes suc
as the Alaska Native Claims Settlement Act and the Alaska
National Interest Lands Conservation Act. While the judges
comprising these geograthally unbalanced panels are among
the finest in the federal Courts of Appeal, because they have
lived and practiced in what in many waYs is a culture and an
environment forel%n to Alaska, when called upon to interpret
these umg.uely Alaska statutes, they lack a hroad personal
understanding_ of the competing interests involved in their
enactment. These judges have the ability, to be sure, to
apply the orthodox rules of statutory construction. Yet, when
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ca-lled upon to interpret statutes unique to Alaska, they seem
to apﬁly an approach entirely inconsistent with those rules
a tendency to rocket to a result inapposite to that reached
by jurists having a perspective gleaned from [life in the
North, from having lived amon?ﬂ “the clash hetween
traditional and modern ways of [life" over fnhing, for
example, and from having lived amongst the clash bhetween
environmentalists and developmentalists, over logging, for
another example.

This situation is classically illustrated by two recent
appellate decisions interpreting the definition of "public
lands" in the Alaska National Interest Lands Conservation Act,
16 U.S.C. 83101, ,et seq. (ANILCA), one by an esteemed panel
of the Court of Appeals for the Ninth Circuit, the other by
the Supreme Court of the State of Alaska

In State of Alaska v. Babbitt. 54 F.3d 549 (9th Cir.
1995) the issue was whether the definition of "public lands"
in ANILCA includes navigahle waters. ANILCA defines "Pubhc
lands" as "lands situated in Alaska which...are Federal lands,
16 U.S.C. §3102(3). “"Federal Land" is defined as "lands the
title to which is in the United States," 16 U.S.C. § 3102(2).
"Land," is defined as "lands, waters, and interests therein."
16 U.S.C. 83102(1). Thus, ANILCA defines "public lands" as
"lands, waters, and interests therein the title to which is
in the United States." 54 F.3d at 552

(
S
e

In Babbitt a panel of Ninth CircuitJud%es comprised of
Eugene A. Wright, Cynthia Holcomb Hall and Charles E. Wiggins
faced for decision "whether the federal agencies' conclusion
that public lands include some navigable waters under the
reserved water rights doctrine is based on a permissible
construction of the statute." 54 F.3d at 553. For three
years in the litigation before the district court the federa

agencies had agreed with the State that "public lands" exclude
navigable waters, but at the second oral argument on the
issue, those "agencies" modified their position, arguing that
public lands include those navigable waters in which the
federal government has an interest under the reserved water
rights doctrine. 54 F.3d at 551, 552 "Prior to oral
argument” the United States had more than merely "agreed with
the State" in the early course of the Iul?atlon before the
District Court. Early on the SecreMrg of the Interior had
adopted regulations that supported the State's interpretation
of the Act. As the Babbitt opinion points out, when in 1990
the United States took over implementation of the provisions
of the ANILCA which gave rural residents a subsistence
priority, "[vrle Secretary of the Interior, on behalf of al

concerned federal agencies, published temporary subsistence
managementregulauons_that adopted a very narrow definition
of public lands, explaining that 'navigable waters generally

2



aré not included within the definition of public lands." The
final regulations do not differ significantly. See 57 Fed
Reg. 22,940, at 22,942 (Hay 29, 1992)."

In a remarkably brief opinion, the Babbitt panel found
“reasonable the federal —agencies' conclusion that the
definition of public lands includes those navigable waters in
which the United States has an interest by virtue of the
reserved water rights doctrine," and held that "the federal
agencies that administer the subsistence priority are
responsible for identifying those waters." The Babbitt panel
determined that the navigational servitude held_b?]/ the United
States is not '"an interest. ..the title to which is in the

United States,1 such that all navigable waters are public
lands within the meaning of ANILCA." 54 F.3d at 553. It also
found that "[n]either the language nor the legislative history
of ANILCA suggests that Congress intended to exercise it
Commerce Clause powers over submerged lands and naviga
Alaska waters." 54 F. 3d at 553." It concluded, however, t
because the "United States has reserved vast parcels of |
in Alaska for federal purposes through a myriad of statute
it has "implicitly reserved appurtenant waters, includ
appurtenant navigable waters, to the extent needed t
accomplish the purposes of the reservations,” and therefore

e
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"[b]y virtue of its reserved water rights, the United Stat
has interests in some navigable waters," so "[consequent
public lands subject to subsistence management under ANILC
include certain navigable waters." 54 F.3d at 554,

g
0
é
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Then, recognizing "that its holding may be inherently
unsatisfactory," the panel said that it "hope[d] that the
federal agencies will determine promptly which navigable
waters are opublic lands subject to federal subsistence
management," and that it "expect{ed] the federal agencies and
the state to cooEe_rate fully to protect and provide the
opgortumty for subsistence fishing in navigable waters." 54
F.3d at 554. Finally, the panel in Babbitt said that the
"issue raised by the parties cries out for a legislative, not
a judicial solution...only legislative action by Alaska or
Congress will truly resolve the problem." 54 F.3d at 554,
Noteworthy is the panel's comment that its decision has
application to Alaska, and thus does not allow the United
States to usurp state powers over navigable waters elsewhere.
54 F.3d at 552 n.9.

Not only is the holding in Babbitt "inherently
unsatisfactory,” so manifestly 1s the opinion. Inherently
unsatisfactory is the opinion's failure to address the glaring
legal issue of whether government trial counsel "at oral

argument” could "modifP/" regulations validly adopted years
earlier by the federal agency statutorily responsible for
implementation of ANILCA. For the court to say that it holds
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reasonable the "federal agencies" conclusion as to the scope
of "public lands" without addressing this central issue, (an
issue, by the way, on which there is substantial authority),
is no less than remarkable. Also inherently unsatisfactory
is the opinion's failure to address the issue of whether the
United States holds "title" to "some navigable waters as a
ult of its reserved water rights." As the opinion points
, under ANILCA public flands are flands, waters, and
erests therein, the title to which is in the United States.
phasis addedd., 54 F.3d at 552. Conceding, as the Court
s, that the United States "has interests in some navigabhle
aters," the critical issue is whether it could be sard to
have "title" to this interest. The panel quietly passed over
this issue, except to say that if it adopted the States' view
and held that public lands excludenavigable waters, it "would
give mean|n?. to the term ‘title' in thedefinition of the
phrase 'gub ic lands.'"™ Yet is that not precisely what ANILCA
requires? Sidestepp
gave meanln% .tot t
in

res
out
Int

[Em
say
W

ing the issue, the panel said that if it
. he term “title" 1t would “undermine
congressiona ent to protect and provide the opportunity
for subsistence fishing," so legislating with fury, it decided
not "to give meaning to the term ‘title' in the
(congressional) definition of the phrase 'public lands.""

The panel is far too able, far too experienced, to fail
to recognize these basic issues. Its failure to address them
in its opinion is inexplicable. Or can it be explained as a
California Court bent on making law to suit a California
judicial philosophy?’.

- When the identical issue, whether ANILCA's "public lands"
definition includes navigable waters came before the Alaska
Supreme Court, it addressed these issues head on, and
concluded that it did not. Totemoff v. State of Alaska. _

p. 2d , Opinion No. 4236, decided August 7, 1995. In
Totemoff the Alaska Supreme Court notedthat tt was "not

|
obligated to follow Babbitt, since it is not bound by
decisions of federal courts other than the United States
Supreme Court on questions of federal law." Slip Opinion, p.
18. It then went on to rigorously dismantle the Babbitt

opinion on the public lands issue point by point. First, it
said that even if the navigable servitude or reserved water
rights can be considered interests to which the United States
holds title, the State has an interest in fish and wildlife
located in navigable waters which grecludes federal regulation
of such fish and wildlife, under 8102(3)(a) of ANILCA and the

. | recognize that the opinion's author, Eugene A.
Wright, resides in Seattle, but that does not prevent him
having become inbred with a California judicial philosophy
from twenty-five years on the Ninth Circuit.



Submerged Lands Act of 1953, 43 U.S.C. 881301-56 (1988).2

Next, the Alaska court said that "the navigational
servitude and reserved water rights are not the type of
progerty interests to which title can be held." Slip Opinion,
p. 21. "Neither the navigational servitude nor reserved water
rights," the Alaska court said, "are possessory rights in a
body of water," and therefore, "the United States cannot hold
title to the navigational servitude or reserved water rights."
Slip Opinion, p. 22. The "interests" Congress had in mind
when it included "interests" in "lands" or "waters," the title
to which is in the United States, within the definition of
public lands, the Court said, were "possessory interests less
than fee interests such as leases [for WhICh? there s
considerable authority that title ~can be held to such
interest." Slip Opinion, p. 23.

Another reason for rejecting the Babbitt holding, the
Alaska court said, was because "even assuming the navigational
servitude or reserved water rights are interests to which the
United States holds title, the land management authority which
the federal government obtains through these interests is
limited by the purposes of the interests." Slip Opinion, p.
25. Accordingly, the navigational servitude only gives the
United States fthe power to regulate navigable waters for
navigation purposes without owing compensation;... it does not
permit federal regulation of hunting and fishing in navigable
waters. Similarly, the reserved water ri%hts doctrine only
?rants to the government the right to either exclude others
rom appropriating water which feeds a government reservation
or to use a limited volume of water In order to serve the
federal land reserved.... The doctrine does not provide the
federal government with plenary power over a body of water." 3
Slip Opinion, pp. 25, 26.

Another reason advanced by the Alaska court for rejecting
the Babbitt holding was that the navigational servitude s
derived from the Commerce Clause and the power to reserve
water rights comes from the Commerce and Property Clauses.
Since neither of these clauses gives Congress the power to
re?ulate hunting and fishing on state fland or water, it*
follows, the court said, that "neither the navigational
servitude power to regulate for navigation purposes nor the
power to reserve water rights can grant the federal government

The Babhbitt opinion avoided mention of the Submerged
Lands Act.

- The Babbitt court made no mention of this well-
recognized limitation on the navigational servitude or
reserved water rights doctrine.



jurisdiction to manage hunting and fishing in navigable
waters. The two powers are over navigation and water, not
fish and game." Slip Opinion, p. 26.

According to the Alaska court a final reason its ruling
on the navigable waters issue was the sheer impracticality,
if not the impossibility, of employing the reserved water
rights doctrine to define the geographic scope of navigahle
waters covered by ANILCA. Congress could not have intended
to create, the court said, "such a complicated and uncertain
regulatory scheme" as the Babbitt holding requires. Slip
Opinion, p. 27.

Rejected outright by the Alaska Court were the Babhitt
panel's view "that the position taken by the federal agencies
that reserved water rights...define the scope of ANILCA was
a reasonabhle agency interpretation owed deference,” and its
view that the position advocated by the State would undermine
Congress' intent to protect subsistence fishing. Citing a
1995 Sixth Circuit decision, the Alaska high court said no
deference is owed to positions on the interpretation of
statutes adopted by agencies during litigation which
contradict earlier regulations. Not surprisingly, the Alaska
court said that "fi]f any interpretation is owed deference,
it is the interpretation in the federal regulations that
ANILCA generally does not apply to navigable waters, not the
%gsmon adopted in a litigation context." Slip Opinion, p.

With respect to the Babbitt panel's concern about
undermining congressional intent to protect and provide the
opportunity for subsistence flsh|n?, the Alaska court pointed
out that “public lands" in the federal regulations issued
Pursuant to ANILCA includes navigable waters over submerged
ands owned by the United States, and also that some
subsistence fishin% occurs in non-navigable waters which are
"public lands." Thus "fulfilling Congress' intent to provide
an opportunity for subsistence fishing does not require ruling
that reserved water rights define ‘public lands" wunder
ANILCA." Slip Opinion, p. 31

The two opinions, Babbitt and Totemoff, could hardly
present a more marked contrast; one, thoroughly researched and
carefully crafted, replete with supporting authority; the
other sketchy, shy of authority, and rampant with the exercise
of legislative power. ~ What accounts for this remarkable
divergence in the two opinions? Certainly not the lack of
ability on the Babbitt panel. [t was an outstanding panel,
able and experienced. Surely it recognized the issue
presented by the United Statest amazing revelation during oral
argument about the proper interpretation of public lands,;
i.e. the issue of whether that position or the position
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contained mn vregulations adopted by the Secretary of the
Interior  represent  “"the agencies’ answer” to  the
interpretation of "public lands." Certainly the opinion's
implicit conclusion that the position adopted during the oral
argument represents "the- agencies' answer" to the statutory
ambiguity, rather than that adopted by the agencies in a
published regulation, merits an explanation, for sheer common
sense says that it is the duly adopted regulation of the
federal agency responsible for implementation of legislation
that supplies the "agencies' answer;" otherwise, the United
States, whenever during litigation it views a regulation as
inimical to its litigation interests, would disavow the
interpretation contained in the regulation and ipso facto
adopt a new one favorable to its position in the litigation.
Also mer|t|n8 an explanation is the court's conclusion that
if it adopted the State's position it "would give meaning to
the term ‘title' in the definition of the phrase ‘'public
lands. "* Surely the Babbitt panel knew that Congress intended
the word "title" to have meaning when it wused it in the
definition of "public lands." Why then did the Babbitt panel
not give the term meaning other than glibly to wusurp the
legislative prerogative by saying that if it gave the term
meaning it would undermine congressional intent to protect
subsistence fishing, and therefore conclude that the term

a
f

"title" in the definition of "public lands" is devoid of
meaning?

The answer lies in the panel's inability to comprehend
the delicate sensitivities which underlyin ANILCA's
provisions dealing with subsistence. Residing thousands of

miles afield from subsistence hunting and fishing in Alaska,
learning of the issues presented by ANILCA's vagaries only
from a sterile printed record and from tourist guides, judges
in the Ninth Circuit who are life-long residents of the
southern climates who lack life-long familiarity with the
multi-faceted Policies”underlin.g ANILCA's subsistence
provisions, are fess qualified to fill in its intricacies than
Lurlsts who have lived for a [ife time with first-hand
nowledge of them. This is especially true where, so often,
they are called upon to ascertain Congressional intent. The
framework for "congressional intent" in the enactment of
statutes of particular regional applicability is most often
supplied by those with personal familiarity with the
underling, W|de-ranP|ndg policy issues. Such was the case with
ANILCA. It was crafted basically by Alaskans having personal
interests in subsistence hunting and fishing issues. Standing
to reason, therefore, is that judges having historical and
personal sensitivity to these policy issues are bhetter
qualified to decide the thorny issues emminating from it.

This undoubtedly is what accounts for the striking

|
dissimilar opinions in Babbitt and Totemoff. The Alask%
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court, comprised of judges who have lived for years among
those subject to ANILCA's subsistence provisions and who
themselves have fished in Alaska's navigable waters were
simply better able to interpret ANILCA. If that does not
account for the wide divergence in the two opinions, what,
tt)h%n, does? Surely not the lack" of legal ability in either
ody.

Babbitt is not the only illustration of an "inherently
unsatisfactory” opinion of a Ninth Circuit panel interpreting
ANILCA. Compare the Babhbitt panel's failure to address the
meaning of the word "title" with Judge Kozinski's amazing
opinion in Kenaitze Indian Tribe v. State of Alaska. 860 F.2
at 312 (9th Cir. ,1988). There the issue was the meaning of
“rural® in ANILCA's definition of "subsistence uses." An
Alaska statute had defined "rural area" to mean "a community
or area of the state in which the noncommercial, customary,
and traditional use of fish or game for personal or family
consumption is a principal characteristic of the economy of

the community or area." Swiftly striking down this statute
as inconsistent with ANILCA, the Kenaitze panel said that the
"term ‘rural" disnot difficult to understand,” and, for

guidance as to its meaning in the statute the panel referred
to Webster's Third New International Dictionary 1990 (1981),
and went on to say that “rural" "is a standard word in the
English language, one commonly understood to refer to areas
of the county that are sparsely populated, where the economy
centers on agriculture or ranch|n?," and that the "State's
definition would exclude practically all areas of the United
States that we think of as rural, including virtually the
entirety of such farming and ranching states as lowa and
Wyoming. The panel's reference to agriculture or ranching,
in especially in areas of the United States other than Alaska
in support of its decision is remarkable since, apparently
unbeknownst to the panel, there is virtually no agriculture
or ranching in Alaska. Searching for further support of the
holdin%, Judge Kozinski then looked to use of "rural™ in other
federal contexts,” citing as examples, of all things, the
practice of the U.S. Census Bureau, the Social Security Act,
the Housm% Act of 1949, and definitions adopted of rural by
the Federal Communications Commission and the Federal Housmg
Administration.4 These practices, statutory definitions, an
regulations, of course, are applicable to the entire United
States, where in many areas ranching anda?riculture

constitute the major economic activity, grossly unflike Alaska,

Judge Kozinski knows better than to lift definitions
from the Social Security Act.and the Housing Act of 1949 as
support for the congressional intent in using “rural™ in
ANILCA. He is among the brightest of the bright.
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(where essentially there is none). ANILCA uses the term
"rural¥ to divide the State of Alaska (not the entire United
States), into rural versus urban areas. Referring to rural
areas In Wyoming and lowa in contrast to the Los Angeles urban
area bhears no resemblance to the urban/rural contrast between
Anchorage and Ophir, Alaska.

The Kenaitze panel also supported its view that the
Kenai, Alaska area is not urban bg_dividing its 'population
into the area in which those inhabitants reside, and then,
astoundingly, employing a tourist guide, The Milepost, to
support the panel's view that the Kenai area is rural. The
guide describes the Kenai area as one featuring "massive peaks
and broad ice fields of Kenai mounts...dropping away to the
?reat forested plateau of the western area," with 1ts many
akes, rivers, and streams making Kenai a prime sport fishing
destination. 860 F.2d at 314, [f members of the panel had
spent much time in the Kenai area they would have recognized
how inaccurately this describes the Kenai/Soldotna area. The
"massive peaks" and "broad ice fields" are miles and miles
away from the central Kenai/Soldotna communities in "the Kenai
area."

After rejecting “"the states's contorted definition of
rural," and adoptln% one used by Congress in the Social
Security Act and the Housing Act of 1949, as well as
definitions adopted by the FCC and FHA of the term defining
rural "in terms of population,” the opinion solemnly cautions
against "creative interpretations"5 and points out that
"Congress passes laws, not purposes,....and that "(w]hat
matters is not some general purpose that may have motivated
lawmakers but the means they chose to achieve that end." 860
F.2d at 317. Apparently the Babhbitt panel overlooked this
admonition from Judge Kozinski when it ostensibly concluded
that when Congress used the word "title" in the definition of
"public lands" it did not intend it to have any meaning. If
this is not a classic example of "creative interpretation,”
one has yet to discern it.

The views | express here are not an appeal to

See footnote 7, in the Kenaitze opinion, where Jud%e

Kozinski says:  "The -state does not of course claim to bDe
rewriting the sta.tutorylangua?e. No one ever admits to
taking a blue pencil to an Act of Congress. But precisely the
same end s achieved through creative interpretation.

Assigning exotic definitions to statutory terms alters the
statute just as surely and effectively as changing the
statutory language." By the .same token dxotic borrowing of
definitions from unrelated contexts alters the statute "as
surely and effectively as changing the statutory language."



regionalism. | agree with the remarks of former Chief Judge
Warren Burger that it is offensive to believe that a United
States judge, having taken the oath of office, is ?omg to be
biased because of the economic conditions of his own
jurisdiction. | also agree with former Senator Pete Wilson's
echoing of Justice Burger's concerns when he says that the
"judges of the Circuit are there to apply the law, not make
it," and that "it is not intended that federal courts abide
by a sense of focalism."  Yet that is frecwely what the
California-laden panels are consistently doing when they are
deciding cases under statutes unique to Alaska. They are
applying a "California judicial philosophy" time and time
again when interpreting and applying federal statutes
specifically applicable to Alaska. They are making law, and
the law they are'making is rooted in a "California judicial
?hHosophy" sprinkled heavily with a Jlarge measure of
ocalism. If that is not exactly what Babbitt and Kenaitze
show, what else accounts for these bizarre decisions?

Af enactment of S. 956 is what it takes to bring this
pernicious practice to a halt, then that is what ought to be

done.
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September 8, 1995

The Honorable Orrin Hatch, Chair
Senate Committee on the Judiciary
Senate DirK”cii Office Building
Washington, DC 20510-6275

Dear Senator Hatch:

1write this letter to urge passage of S. 956, a hill tn divide the Ninth Circuit Court of
Appeals into two circuits. In doing no, | note with pride and satisfaction that Senators
Stevens and Mtirkowskl have both Joined as co-sponsors of this important legislation.

Alaskans have long observed that the Ninth Circuit, the largest in the nation both in territory
and mcmbcrsliip, has concerned itself predominantly with issues arising out of California.
Indeed, the court’s membership is heavily weighted to that state. The court’s ease filings are
larger than any other circuit in the country, thus frequently leading to inordinate delay in
decisions important to our stole.

Alaskans have suffered from these shortcomings. For instance, despite the court's granting of
expedited consideration in an important case involving Alaska Native subsistence use in a case
knuwu popularly as the Katie John case, the court required more than thirteen months to
render its decision (now being reconsidered) after oral argument. In other cases, panels of the
court have shown a surprising lack of understanding of Alaska’s geography and people. As a
consequence, decisions rendered from Son Francisco have often caused unnecessary hardships
on Alaskans.

The creation of a Twelfth Circuit Court of Appeals encompassing the Northwestern .Halo and

Alaska would benefit this region by providing for speedier and more consistent rulings
rendered by jurists who have greater familiarity with the social, geographical, political, and
economic life of the region.

Sincertly,

Tony Knowles
Governor

cc: The Honorable Ted Stevens, U.S. Senate
The Honorable Frank Murkowski. U.S. Senate
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October 12. 1995

The Honorable Clyde Lollard
Speaker of the Washington Slate House

Fax:  1-360-786-7871

Dear Speaker Ballard:

We in Alaska will be considering the adoption of a resolution splitting the 9th Circuit Court and
creating a Northwest Circuit Court, to be know as the 12th Circuit Court. It is my understanding
that your State’s attorney general will also be offering a similar resolution. Would you please send

me a copy of your resolution as soon as it has passed your legislature and | will do likewise.

I’'ve enclosed an editorial from The Anchorage Times. September 15, 1995. that you may find
beneficial. 1 feel this is something we can work together on for our common good.

Thank you.

Sincerely,

SPEAKER OF THE HOUSE

GP:brg %
Enclosure
ce: Representative Brian Porter, Judiciary Committee Chairman

Mr. Bruce Botelho, Alaska Attorney General
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Dividing the court

I T MAY NOI yetbe a bandwagon, but there is some favorable

forward movement toward dividing the 9th U.S. Court of Appeals
and creating a new appellate court serving Alaska, Idaho, Montana,
Oregon and Washington.

The latest tojoin the rising chorus endorsing the proposal include
some powerful political figures — among them the Democratic gov-
ernor of Alaska, Tbny Knowles, and the state's attorney general,
Bruce Botelho.

Legislation to split the 9th Circuit — the nation's largest, with 11
more judges than any other circuit— is actively under consideration
in the U.S. Senate. The bill's sponsors include Republican Sens.
Frank Murkowski and Ted Stevens of Alaska.

In a letter to Sen. Orrin Hatch, chairman ofthe Senate Judiciary
Committee, which is holding hearings on the bill, Gov. Knowles said
the existing court *has concerned itself predominately with issues
arising out of California.” That's not surprising, considering that 55
percent ofall the cases before the court come from California and a
majority of the courts 28 active judges are Californians.

The court's case filings also are larger than any other appeals
court in the country, the governor said, “thus frequently leading to
inordinate delay in decisions important to our state."

Mr. Knowies is not the first to complain about this, but adding his
voice to those pointing out the drawbacks ofthe existing over-sized
court is important.

“For instance," the governor told Sen. Hatch, “despite the court's
granting of expedited consideration ofan important case involving
.Alaska Native subsistence use in a case known as the Katie John
case, the court required 13 months to render its decision mow being
reconsidered) after oral argument.

“In other cases, panels ofthe court have shown a surprising lack
ofunderstanding of Alaska’s geography and people. As a conse-
quence, decisions rendered from San Francisco have often caused
unnecessary hardships on Alaskans."

Similar concerns were expressed by Mr. Botelho and the top legal
officials of the other four states that would be included in a new
court.

In a letter to Sen. Hatch, the five state attorneys general said the
creation of “a Northwest circuit court would mitigate the problems of
the unwieldy size of the 9th Circuit.”

Ifapproved. Alaska. Idaho. Montana. Oregon anc Washington
would be placed in a new 12th Circuit Court — leaving California.

Hawaii, Nevada, Guam and the Northern Manana Islands
in the 9th Circuit, i aauirg overgrown circuit courts is not an unusu-
al move. The most recent split came as the 11th Circuit was created
out ofthe 5th Circuit

Creation ofa new 12th Circuit is long overdue.

— ——
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News Release
JUDICIARY COMMITTEE

United States Senate ¢ Senator Orrin Hatch, Chairman

September 13, 1995 Contact: Jeanne Lopatto, 202/224-5225

STATEMENT OP SBN. ORRIN HATCH
SENATE JUDICIARY COWITTEE
HEARING ON THE NINTH CIRCUIT SPLIT

Good Morning. | am pleased to chair this hearing on whether
the United States Court of Appeals for the Ninth Circuit should
be divided. | am approaching this issue with an open mind, and |
look forward to the testimony on both sides of this issue today
It is my hope that this hearing will illuminate two questions:
first, the extent to which any difficulties may in fact exist in
the ninth circuit due to its size; and second, whether a split
of the ninth circuit would remedy any problems that may be

present,

As the map we have before us demonstrates, the current
federal judicial system includes thirteen federal judicial
circuits: the eleven numbered circuits, the D.C. Circuit and the
Federal Circuit. Even a brief %Iance confirms that, among those
circuits, the ninth unquestionably stands apart.

The ninth circuit is the largest court of appeals by any
measure. It contains nine states and two territories totaling
approximately fourteen million square miles, and it spreads from
Alaska to the Mexican border

Of all the regional courts of appeals, the ninth circuit
serves the largest population by far: Almost 50 million people
fall under the geographical jurisdiction of the ninth circuit.

. The ninth circuit also has 28 active court of appeals
Ludges. The next largest court of appeals, the fifth circuit
as 17 active judges, and most of the circuits have 12 or fewer

court of appeals judges.

~As most of the participants in today's hearing are aware,
this is not the first time that Congress has faced the question
of whether this large circuit should be sPllt. mn 1973, the

Hruska Commission recommended the split of the old fifth circuit
and a split of the ninth. Although the fifth circuit was split
in 1981 to create the eleventh circuit, the ninth circuit was not

divided.
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In lieu of splitting the ninth circuit, Congress chose

instead to address the ninth circuit's administrative .
difficulties by enacting a statutory provision that permitted the
ninth circuit to form administrative units and to conduct en bhanc
proceedings with fewer than the full court. Nonetheless, the
size of the circuit continues to attract attention, and in the
last ten years several bills have heen introduced in the Senate
that would split the circuit.

Some proponents of a split have noted that the circuit's
large and rapidly changing body of case law has made it difficult
for district courts, Eractnlonprs, and even the court of appeals
judges themselves to keep up with the current law of the circuit.
Others have raised concerns about collegiality among the jud

of such a large circuit, and still others have remarked on d

in the ninth circuit.

cu
ges
elays

- The size of the circuit has also been argued to have caused
an increased incidence of intracircuit splits -- that is,
conflicting decisions within the ninth circuit itself, whether
such conflicts occur in the ninth circuit at a higher rate than
in ether circuits raises serious issues of judicial efficiency
and legal stability. Uncertainty in circuit law not only
Eresents difficulties for district judges and legal practitioners

ut also imposes cc-sts on private parties who are trying to
conform their conduct to circuit law and avoid litigation.

On the other hand, many in the ninth circuit emphasize that
the circuit has made significant strides in dealing with its
great size through a number of administrative innovations. | am
eager to hear about the ninth circuit's experience in dealing
with its heavy caseload.

And of course, splitting the circuit raises its own, equally
serious issues. This committee must also consider, for example,
whether creatin%lanother circuit would increase conflicts between
the circuits. e must examine whether a split would needlessly
dilute the federalnin? function of the courts of appeals, or
would lead us down a slippery slope to the unending bal.canization
of the circuits. Finally, we must consider whether splitting the
ninth circuit without increasin% judgeships woulc alleviate
burdens created by growing caseloads.

I thank our distinguished witnesses tor taking the time to
testify before the committee today, and | remind witnesses that
in the interests of time they should keep their opening remarks

to five minutes.

HHHHH



Testimony of John iMcKay
Senate Judiciary Committee
Hearing on the 9th Circuit Reorganization

The proposal to divide the 9th Circuit, which is being offered for the fourth
time, has received considerable support over the years. As early as 1973, the Congressional
Commission on the Revision of the Federal Court Appellate System recommended that the
9th Circuit be divided. Previous efforts to divide the 9th Circuit has earned the support of
attorneys and judges in the 9th Circuit, the American Bar Association, the Washington State
Bar Association, attorneys general of the western states, the Department of Justice, and the
former Chief Justice of the United States Supreme Court, Warren E. Berger.

I am here today to testify not only as to my own experience as a litigator in
the 9th Circuit, but also to present the position of the Washington State Bar Association on
this proposed legislation. The Washington Bar Association, as it has in the past, renews its
support for the 9th Circuit reorganization, and endorses S. 956.

There are currently 45 million residents living within the 9th Circuit. This
represents 60% more than is served by the next largest circuit. Worse,'the population in the
states and territories that comprise the 9th Circuit is the fastest growing in the nation.
Geographically, it is huge. The 9th Circuit stretches from Alaska to Mexico, and from
Montana to Hawaii, Guam and the Northern Marianas. One commentator reminds us that,
as a land mass, the 9th Circuit is comparable to all of Western Europe.

The sheer size of the Court’s jurisdiction results in obvious and not-so-obvious
problems. It is expensive and time-consuming for the judges to travel throughout the
Circuit, expending time and money which could be better spent reducing the Court’s growing
caseload. Also, it is difficult for a judge to understand such a large community. Our own
Judge Eugene Wright testified to Congress on this subject, "Judges whose background and
experience lie in places a thousand miles from a given Court are unlikely to have a full
appreciation of regional aspects of an issue, even if they are aware of them." (Hearings on
S. 1156 Before the Subcommittee on Courts of the Senate Judiciary Committee, 98th
Congress, 2nd Session (1984), at p. 19.)

The 9th Circuit is not only the largest circuit in the country, it is one of the
slowest. The Court’s 1994 caseload, viewed on a per judge or per panel basis, is average
when compared with the other Circuits. Yet a comparison of the 1994 disposition time
(filing notice of appeal to final disposition) reveals that, but for the 11th Circuit, the 9th
Circuit is the slowest in the country. Two circuits, the 3rd and the 8th, are nearly twice as
fast as the 9th Circuit.

Interestingly, the 9th Circuit’s Executive Office recently asserted that the
Court "is functioning well and has devised innovative ways of managing its caseload that are



models for other circuits.” (Position Paper. Executive Summary.) The 9th Circuit's own
statistics, however, show that despite its average caseload, it is unable to dispose of its cases
in a timely manner.

Another reason why the 9th Circuit should be divided is the continuing
problem of inconsistent rulings from the different panels. This has resulted in a growing
body of unpublished opinions which give no reliable guide and leave the impression that
stare decisis has perished as a guiding principle in the 9th Circuit. This problem has been
discussed for many years, but will never be resolved until the Court size is reduced. Judge
Wright has noted that

[S]Jome of the judges on the 9th Circuit are now no longer able to remain
current with the law of the Circuit as it develops. [Because of] the volume of
... printed material, judges are obliged to rely upon law clerks, staff attorneys,
librarians, and the eternal hope that their opinions do not stray too far from the
current law of the Circuit.

(Hearings, at p.17.) One would also suspect that collegiality, a critical element in a
successful court, is much harder to maintain when there are 28 judges spread out over so

many states.
«<

This same problem in the Southeast was successfully addressed in 1980 when
the 5th Circuit (originally encompassing Texas, Louisiana, Mississippi, Alabama, Georgia
and Florida) was divided into two circuits with the new, smaller 5th Circuit now including
Texas, Louisiana, and Mississippi. Fifth Circuit Chief Judge George Clark reported to
Congress on its success:

The principal benefit gained remains that judges, lawyers, and litigants can
better cope with a smaller, more predictable universe of case law. Effective
conduct and management of litigation requires mastery of the corpus juris.
Circuit judges must know its status on a daily basis to keep the law consistent.

(Hearing, at p.96.) Judge Clark also observed that "the law of the circuit would be more
consistent if all of tlie judges charged with making the law participated in the en banc court.”
(Hearing, at p.90.) Such a device is not a viable solution for our 28-member 9th Circuit
Court. Judge Clark’s comments help us understand why the U.S. Judicial Conference found
that any more than 15 judges in any circuit is an unworkable situation.

Since 1989, when the Washington Bar Association discussed the problems of
the 9th Circuit and voted to support division of the circuit, only one thing has changed -
size. The problems have only grown larger. Those who did not want division concede that

eventually size will require division. They just say, "Not now!"

On behalf of the Washington Bar Association, and on my own behalf. | urge
this subcommittee to act quickly and favorably on this legislation.
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Chapter Five

CONGRESS
THE

DECLINES TO DIVIDE
NINTH CIRCUIT

A. INTRODUCTION

As this Chapter was being written in mid-1993, legal commen-
tators were speculating that the 103d Congress would revisit the
issue whether to divide the Ninth Circuit in earnest, if the Judicial
Conference of the United States accepted a pending recommenda-
tion that ten additional judgeships be added to that bench that now

numbers twenty-eight judges,

likelihood of a division goes back nearly fifty years.

1, Back in 1990 the Judicial Confer-
ence decided to oppose setting any abso-
lute maximum on the number of article
Il judges. In March of 1993 the Con-
ference deferred action on a committee
recommendation and a request from the
Ninth Circuit for an additional len-
judgeships until the completion of the
Report of the Long-Range Plannin
Committee on the size of the whole fed-

eral judiciary. Steve Albert _
V\eg%‘sﬂan to Dvice the Sh Qirout,
Legal Times. Feb, | at 12 Steve
Albert, ah Qreut ks Its Bid for
Legal Times. Aug. 16
1993 at 11: Marcia Coyle, Save
S Qp o Raks Nat'l LJ., May 31
1993 at 9. At the September 1993
meeting, the Judicial Conference, by s
close vote, rejected a Proposal to call’on
Congress to limit the tederal judiciary to
1000 judges. The Conference did reaf-

But such speculation about the

What is more

firm, however, the judicial branch's com-
mitment to the principle of limited fed-
eral courts, staffed Dby the necessary
number of judges to perform its role.

The last ConPress rather obllﬂuely
considered a bill to divide the Ninth
Circuit. S. 1686, 102d Cong., 1st Sess
1199%). That bill, introduced during the
last Congress by Senator Slade Gorton,
would have divided the current Ninth
Circuit into the two circuits: a new
Twelfth Circuit, comprised of Alaska.
ldaho. Montana. Qre%on,,and Washing-
ton: and a new Ninth Circuit made up
of the remaining states of Arizona. Cali-
fornia. Hawaii, Nevada, Guam, and the
Northern Mariana Islands. The hill wak
referred to the senate Judiciary Commit-
tee in August of 1991 Se 137 Cong.
Rec. S1218 ""ilv ed. Aug. 2 199
However, no inn, eaction” was taken
on the bill.

74



Sec. A INTRODUCTION

important, for present purposes, than the likelihood that such a bill
might be introduced is to understand the debate over dividing the
Ninth Circuit within the larger context of the how Congress might
respond to the problems of the United States Courts of Appeals.

In March of 1990, exte *hearings were held on S. 948, a bill
introduced in the 101st G gress to accomplish the division of the
Ninth Circuit.* Because that bill went quite far along in the
legislative process and was fully considered, this Chapter will focus
on those 1990 hearings and debates in the Senate.3 That legislative
consideration represents the most recent and most thorough con-
gressional evaluation of the problems facing the largest judicial
circuit and, indirectly, sheds some light on current congressional
thinking about the entire intermediate level of the federal courts,
particularly the problems of the large circuits.1

2. S, 948 101t Cong. 1st Sess. 1990) Such differences over possible

19801 e realignments have the potential to take
e e 7 P

Iyl—laarmmS% ment

g ] M andAd- away significantly from the momentum
mn Rediceoftre SseteGmm antie o divide, as was true during the pro-
tracted congressional consideration of
dividing the Fifth Circuit. But

note 1'later Senate proposal followed
the division in H.R. 4900).

The primary emphasis here will be on
the Senate version because that debate
was more developed and because the
arguments in the House of Representa-
tives for and a?amst division follow
along_the same lines. Sae 136 Cong.
Rec. E1700-01 (daily ed. May 24 1! 3
'statements of Reps. Morrison an
Craig) IWESTLAW: fi 136 cr el700 I
For the most part, the arguments,Pro
and con division do not vary from bill to
bill. S ly Position Paper Pre-
ared by the Circuit Executive, US.

ourt of Appeals for the Ninth Circuit
'1991).

4. This account has been adapted,
with_permission, fro&w: T_thomas E. Bak-
er. F%igg reut Boundbries—
%/Sthe to Dvice the ULnited

5 Cout of ﬁds for the Ninth
Qraut is Na a QG Ida 2
Ariz. St LJ. 917 U990) 'WESTLAW:
AZSL) database. ci(22 -5 917)).

Judigary. 101st Cong.. 2d Sess. 11990)
S. 948 was introduced in May of 1989 b

Senator Slade Gorton and was referre

to the Judiciary Committee. See 135
Cong. Rec. S5026 <dagls% ed. May 9
1989). On March 6 1990 the Subcom-
mittee on Courts and Administrative
Practice began and concluded heanni;s
on the bill. 136 Cong, Rec. D211
(daily ed. Mar. @ 1990).

3. The 101st Congrers also consid-
ered a related bill, HR. 4900, which
would have divided the Ninth Circuit
but which proposed to reassign the
states und territories differently to cre-
ate anew Ninth Circuit composed of
Arizonu. California. Nevada. Hawaii,
Gunm. and the Northern Marina Is-
lands. and a new Twelfth Circuit com-
posed of Alaska. Idaho. Montana. Ore-
on and Washm%ton. HR. 4900, 101t
ong., 2d Sess. 11990) The House bill
was referred to committee and a hearing
was held before the Committee on the
Judiciary's Subcommittee on Courts, In-
tellectual Property, and the Administra-
tion of Justice on June 13 1990 1%
Cong. Rec. D730 'daily ed. June 13

Baker Rationing Justice- #



76 DECLINES TO DIVIDE NINTH CIRCUIT Ch. 5

B. THE HISTORICAL BOUNDARY
OF THE NINTH CIRCUIT

In Chapter One, the history of the United States Courts of
Appeals and their boundary lines were described at some length.
That detail will not be rehearsed here, except briefly to recall the
legislative map drawing of the federal circuits in the western
States. In 1855, California was constituted as a separate circuit5
and along with Oregon was reconstituted as the Tenth Circuit in
1863.* Nevada was added to the Tenth Circuit in 1865.7 Inl866,
Congress again rearranged the circuits, realigning the States to
draw nine circuits.9 This legislation grouped California, Nevada,
and Oregon in a then newly-numbered Ninth circuit to which
Montana, Idaho, and Washington soon were added.9 The landmark
Evarts Act, passed in 1891, created a new court—the circuit court
of appeals—for each of the nine circuits, including the Ninth
Judicial Circuit. Around the time that Congress abolished the
anachronistic circuit courts, the modern Ninth Circuit took
shape  Alaska, Arizona, Hawaii, and eventually Guam were add-
ed.2 Finally, in 1948, the Judicial Code officially renamed all the
circuit courts of appeals and the westernmost intermediate court
formally became the United States Court of Appeals for the Ninth
Circuit.B

Even this abbreviated summary of the experience in the west-
ern States demonstrates a passing era of congressional willingness
to redraw circuit boundaries and to reassign States to existing or
newly-created circuits. Viewed historically, these incidents of re-
drawing describe an earlier evanescence to the boundary lines.
Viewed functionally, these incidents are best explained as past

5. Act of Mar. 2. 1855 ch. 142 10 1. SeAct of Mar. 3. 1911 ch. 231,
36 Stot. 1087.

Stg 794/1\Ct of Mar. 3, 1863 ch. 100, 12 12, Hawaii was included in the
At Ninth Circuit by the Act of Mar. 3. 1911

Stgt’ 468 of Feb. 24 1865 ch. 64, 13 231| gﬁdsta%h 1,(\1)8-7'th1%31 '{-\Elzotﬂa
- A was included in the Ninth Circui e

§ 4 A of July 23, 1866 en. 210, Act of Fep. 28 1909 ch. 363 15 Stat
§2 14Stat. 209 1346 Alaska district court decisions
9. See id Montana was added to the were made reviewable in the Ninth Cir-
Ninth Circuit by the Act of Feb. 22 ¢t by the Act of Feb. 13 1925 ch. 229

ch. 180 25°Stat. 682, Washington
P RO I et G oan s i o
eb, 22  ch. 180 52 - oL
Stat. 676, 682 Idaho was added to the 1%L ch. 655, 65 Stat. 710, 723

Ninth Circuit bv the Act of Julv 3. 1890
ch. 656 § 16 26 Stat. 215 217 § 3 o .0 June 25, 1348 ch. 646
St1t0'826 Act of Mar. 3. 1891 ch. 517, 26

at. 826.
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exercises of the near-plenary congressional power to “from time to
time ordain and establish” the “inferior courts” of the United
States.” Finally, it is noteworthy that for the last century or more
the Congress has made no changes in the Ninth Circuit boundary,
except to add new States. Downsizing thus would go against the
historical experience.

C. OTHER PROPOSALS TO CHANGE THE
BOUNDARY OF THE NINTH CIRCUIT

Responding to the urgings of Chief Justice Burger and others,
in 1973 Congress created the Commission on Revision of the
Federal Court Appellate System, the so-called Hruska Commis-
sion.5 What was noteworthy was the Commission's reluctance to
redraw all the circuit boundaries:

We have not recommended a general realignment of all the
circuits. To be sure, the present boundaries are largely the
result of historical accident and do not satisfy such criteria as
parity of caseloads and geographical compactness. But these
boundaries have stood since the nineteenth century, except for
the creation of the Tenth Circuit in 1929, and whatever the
actual extent of variation in the law from circuit to circuit,
relocation would take from the bench and bar at least some of
the law now familiar to them. Moreover, the Commission has
heard eloquent testimony evidencing the sense of community
shared by lawyers and judges within the present circuits.
Except for the most compelling reasons, we are reluctant to
disturb institutions which have acquired not only the respect
but also the loyalty of their constituents.

After extensive consideration and debate, the Hruska Commis-
sion recommended that Congress divide only what were at that
time the two biggest circuits. Instead of a national reconfiguration
of all the circuit boundaries, that comprehensive study thus recom-
mended that Congress divide two courts of appeals—the Fifth
Circuit, which has been accomplished, and the Ninth Circuit, which
Congress still has not decided to divide. These two recommenda-
tions satisfied the general criteria for realignment the Commission

14 " L{.S. C,onst,far|1. |I|I|I). § | (“inferi- e 16|. CCommEsion”otn %ev{sion of the
or" is the term in article IIl). ederal Coun ellate em.
N AP S o

15 Actof Oct, 13 1972 Pub. L. No. ial Qr Reoomeceias fi
92-489, doStat. 8U7 (1973), %}Lg'gs, 8 PR, 8 1197:5{1s ¥



78 DECLINES TO DIVIDE NINTH CIRCUIT Ch. 5

had established at the time: (1) circuits should be composed of at
least three States; (2) no circuit should be created that would
immediately require more than nine judges; (3) a circuit should
contain States with a diversity of legal business, socioeconomic
interests and population; (4) realignment should avoid excessive
interference with established circuit boundaries: and (5) no circuit
should contain noncontiguous States.,T

Neither of these recommendations was really “new.” The long
legislative history of the division of the Fifth Circuit is chronicled in
Chapter Four. Proposals to divide the Ninth Circuit had been
around since before World War Il and the Commission recommen-
dation came as no surprise.BB What was surprising was the Com-
mission’s 1973 proposal to carve up California and reassign district
courts in the same State to different circuits.® That was enough to
end the matter back then, although division has been a perennial
proposal of recent Congresses.-'0

D. NINTH CIRCUIT ADMINISTRATIVE
INNOVATIONS

During the seemingly interminable debate over its division, the
Ninth Circuit has attempted to meet the legislative challenge to
administer a large circuit efficiently through innovation and indus-
try. In 1978, Congress at least temporarily decided against the
recommendation to divide both the Fifth Circuit and the Ninth
Circuit. Instead, Congress authorized:

Any court of appeals having more than 15 active judges may
constitute itself into administrative units complete with such
facilities and staff as may be prescribed by the Administrative
Office of the United States Courts, and may perform its en
banc function by such number of members of its en banc courts
as may be prescribed by rule of the court of appeals.*1

17, Id at 231-32 1983 but went nowhere. S. 1156 98th
18 Id at 234-35. Cong.. 1st Sess. <1983L Faye A. Silas.

nin Lol Bt ofBing a e Ty g a0, san. 1084 PR

Baven Federd Judical Orcuts 12 21 omnibus Judgeéhl&Act of 1978
U. Pa. L. Rev. 1188 (1974). L. No. 95-186. 4 Stat. 1629

20. Previous to S. 948chronicled 1 emerted by Act of Oct, 15
here, the last bill that would havedivid- 1980P . L. No. 96158 % Slat. 2035
ed the Ninth Circuit was introduced in 1981
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As we have seen in Chapter Four, Congress soon thereafter did
enact legislation to divide the Fifth Circuit largely at the instigation
of the judges from that circuit. The Ninth Circuit judges, by
contrast, have accepted Congress's invitation to innovate in numer-
ous ways." And so far. Congress has sanctioned these innovations
by declining to divide the circuit, in effect, allowing the Ninth
Circuit experiment in administering a large circuit to continue.

The Court of Appeals reorganized itself internally into three
administrative units to allow for a more decentralized and more
efficient administration. The most senior active judge acts as the
administrative judge for each unit. The chief judge,a the three
administrative judges, and five active judges drawn by lot from
among those willing to serve, constitute an executive committee
that is authorized to act between regular court meetings, in emer-
gencies and on lesser matters. The executive committee’s chief
function is to review proposals on operating procedures and to
make recommendations to the full court.2s The argument has been
made that “(s]ooner or later, the Ninth Circuit will be divided,
either by Act of Congress or on a de facto basis by the creation of
regional administrative units within the circuit.” 5 Even if one
were to concede, as one must, that circuit division is most properly
accomplished by legislation, the Ninth Circuit’s present administra-
tive arrangement still seems far from a “de facto division.” After
all, the administrative arrangement is expressly authorized by a
federal statute. Furthermore, the position taken in this Chapter is
not that the court never be divided but that it not be divided now.

22. The Judicial Cauncil and United the Ninth Circuit and the Future of
States Court of Appeuls for the Ninth Federal Courts 226 (Arthur D. Heilman
Circuit. Fourth Biennial Report to Con- ed.. 1990) lhereinafter Restructuring
Bor e oMl Judgeahn Actof 19 MetBen Cgm“”‘”d! ;nj' 1S e J0dg6%
and Other Measures t% Im prove the Ad- paaLf9‘ aj !

ministrati stice t N -
Culltll i 5§§3' A '?—iaa%' B,% BUSCA S 19
m S

andAdﬂ dl‘reSan 24Ne| VLateef
%:E%m r&eﬁﬁmﬁ Ap Jlﬁa]ﬁ]e, o

%ss J61 119902 (?e}?emalter £ 29 |ggg al .

Fourth Biennial Report to Congressl:
sedo Je S Cecﬁ Federal Jl?dICIa| 25. Heaing_an S 948 Bdae te

Ctr., Administration of Justice in a Suboorm an Gouts ad Adnin. Rec
Large Appellate Court: The Ninth Cir- tice ofthe Serete Goym an the Judica:
cuitinnovations Pro ect 985) Thomas 1y, 101stCong.. 2d Sess. 250-51 11990)
Church. Administr Aq:Jellae estlmong/ of Sen Mark O. Hatfieldi
Leviathart - Court n the (hereinafter Testimony of Senator Mark
Nnth Qreuit Gout of |n Re- ( Hatfieldi

structuring Justice—The Innovations of
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The argument, in short, is that Congress should allow the Ninth
Circuit experiment to complete its full course.

By circuit rule, as authorized by Congress, the Court of Ap-
peals has adapted a limited en banc court procedure.*6 The chief
judge and the ten active judges chosen by lot sit on each en banc
panel; however, an en banc rehearing is granted only on the vote of
a majority of all active judges. Retired Chief Justice Burger seems
to think this is a practice that will not work in theory.*’7 Critics of
the limited en banc complain that the device is expensive and time
consuming without being effective to maintain a unity in the law of
the circuit. The “luck of the draw™ selection procedure is singled
out as a self-limiting weakness that diminishes allegiance to the en
banc holdings and makes the reconciliation of precedents even less
likely.® Based on its institutional experience, the Department of
Justice has concluded that the Ninth Circuit judges themselves
have “a strong aversion to using this limited en banc procedure.” ”
As is true in some other circuits, it is not uncommon for the judges

26. 9th Cir. R. 35-3 iformerly Rule
2. Sk lly Steve Bennett &
Christing embr Ke. "Mini" In Bac

Aoosedns A Siney o Qrcut Prac-
tices 34 Tlev. St L."Rev. 531 11986)

27. This was the basis of his objec-
tion to retaining the current circuit
boundary:

Now calling that panel of eleven
udges an én banc hearing is what
modern-day law students call an oxy-
moron. It"is a horrible word—an in-
herent contradiction. It isn't an en
hanc heargg at all. If you take the
ver worda"en banc." French or En-
||s it means all the judges involved.
nd of course, the Ninth Circuit

ghes saw from the experience of the
Flf Circuit that they had to do
something.

| don't think there is an en banc pro
cedure in the Ninth Circuit at all
en banc procedure would be every
udge who. trelaw by virtue of
active service, is entitled to"vote.

I—Ieenrgms 918 Bdae tre Sboomm
Qaats and Adnn_Padice of the

Sﬁ’stecmm Juda LOlst
Cong., 2d Sess. 467 testlmony of

Retired Chief Justice Warren E. Burger;
(hereinafter Testlmon of Retired Chief
eJustice Warren urgerl (emphasis

jdded).

28. Heaing on S 9B Bdae the
Sbooim i n Pac
uceofﬁeS‘mate onthe Judicia-

Gmm

ry. 101st Cong., 2d Sess. 275 119901
Statement of Sen. Conrad Bums) There-
inafter Statement of Senator Conrad
Burnsl: Senators Slade Gorton. Mark O.
Hatfield, and Ted Stevens. Response to
Tentative Recommendations of the Fed-
eral Courts Study Commlttee (Jan. 3L
1990), reprinted In Heaing an' S 948
Bdaethe Garts and Ad-
mn Pra:hoeoﬁfe&‘emte(lmn mthe
Judclar%/ 101st Cong, 2d Sess. 27
>1990) Inereinafter Response to Tenta-
tive Recommendationsl.

29. Letter from Bruce C. Navarro.
Acting Assistant AttorneY General. U.S.
DePartment of Justice, to Sen. Howell
Heflin. Chair. Subcomm. on_Courts and
Admin. Practlce 5 (Mar£1990), re

ngm Bdoe the
Gots and Admin. Prac-
UCeofﬂeSemte(Imn mthe Judicia-
1015t Cong.,, 2d Sess. 571 11990)
Inereinafter Letter from Bruce C. Na-
varro).
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Sec. D ADMINISTRATIVE INNOVATIONS 8.

not to vote on petitions for en banc rehearing. On average, only
nine cases are reheard by the limited en banc each year and the
"super-en banc” convening all twenty-eight judges, though still
statutorily possible, has never once been held."1 Part of this
reluctance presumably is due to the unwieldiness, in terms of costs
and delay, of any en banc rehearings. These rehearings are judi-
cially labor intensive: considering motions for rehearing, convening
and conferencing, building and maintaining the more complicated
and more fragile full-court consensus. Besides the problems caused
by the additional workload, there is the not yet completely fantastic
expectation that the Supreme Court might eventually grant review
in a case being considered for en banc rehearing, rendering the
extra effort nugatory.

These seem to be telling criticisms. First, there is a general
skepticism about the continued efficacy of the en banc mechanism
in general, both in the Ninth Circuit and at large in the other
Courts of Appeals.3l Second, there are further compromises attend-
ant on the limited en banc with fewer than all judges. But these
have been traded off against the alternative of a hearing panel with
twenty-eight members, which had proved wholly unworkable in the
actual experience of the judges on the former Fifth Circuit.B After
all, these trade-offs were made first by Congress in 1978 in the
controlling statutory provision and second by the Ninth Circuit
judges themselves who sought to exercise this statutory delegation.
The Court of Appeals can hardly be faulted for choosing a legislated
option and for avoiding the demonstrated problems of the status
quo en banc, the over-sized bench that is the only other choice.”
Concerns that a limited en banc is, at best, only a necessary evil are
allayed somewhat by the testimonials of some of the actual judicial
participants. For example then-Judge mow Chief Judge) Wallace
publicly has observed:

30. Position ijer of Senator Slade  Fla. L. Rev. 225 291-92 '1985). Se
Gorton on the "Ninth Circuit Court of ly Arthur D. Heilman. Martain-
épgeals Reorgamzatmn Act of 1989 Qxagaxyin tre Late of the Large
rou

4B 7. |n B%cnSQB t, in ReStructuring Justice, sSufa

mn Hailceoflfesmatem‘rm ate

a%/ 101 Cong.. 3d Sess. 13
'1990i [hereinafter Posmon Paper of
Senator Slade Gortonl; Statement of
gggator Conrad Burns, sypranote 28, at

pe?%i &eOfThomasE Baker. émq*g
mtedsaesmlof,ﬂqeas?, 7 U,

note 22 at 55. 73-78

32 SEsyraChapter Four.

33 BuseHaingan S 918Bdae
the Sbootm an Gouts ad Adin
Padice of e Sete Gm an tre
Judtaanl 101st Cong.. 2d Sess. 559
19901 'statement of Mark C. Rutzmcki
Ihelz|e|nafter Statement of Mark C. Rutz-
nic
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Having sat on seven of these limited en banc cases, my impres-
sions are positive. The critical question is whether each judge
of the court of appeals will conclude that he or she need not
vote on every en banc case. From my own observations, |
sense a different climate when the selected judges represent
the court. En bancs under the traditional system often cen-
tered around attempts by the author of the panel opinion to
justify his or her position, in the face of repeated attacks by the
panel dissenter. Now, only by chance is a member of the panel
on the en banc court, and, so far, | have not witnessed any
great defensiveness.w

From the point of view of lawyers and litigants, one might suppose
a 6-5 decision by a limited en banc court to be as trustworthy a
precedential datum as some 5-4 or more fractured decision by the
Supreme Court/5 Finally, it is significant that the Report of the
Federal Courts Study Committee recommended that the limited en
banc mechanism actually be extended to other courts "to allow
more efficient use of court of appeals resources ... [since] [t]he
growth in the number of circuit judges is likely to continue,
increasing the potential for in banc courts of unwieldy size." *

The Ninth Circuit judges also have worked to increase their
judicial output and have adopted a number of intramural reforms,
including a submission-without-oral argument track for more
straightforward appeals and a prebriefing conference program de-
signed to narrow issues, shorten briefs, and encourage settlements.
The support role of staff has been made more efficient/7 The
Ninth Circuit likewise has been a leader in judicial utilization of
advances in technology in such areas as electronic mail and compu-
terized case management.

34. Judge J Clifford Wallace. Ad- 37, But sePosition Paper of Sena-
dress at the L'niv. of Cat, Law School at  tor Slade Gorton, Symra note 30. at
Egt%kezliyaltLgc. 2 1982 In Lated, s “critical of “bureaucratic procedures

p 3B Cathy Catterson.

SIS 9B Bp i 1 e Noh Qi 34

ice of the Serete G on the Judidia SILedLTJd 1 (,(;‘%89& l81t1e1p1 hne&I]_.mWeiirs]byé
101t Cong., 2d Sess, 692 (1990 ' .

Statement of Eric Redman n
étatement of Eric Redman Santa Clara L. Rev. 1 119881

36. Report of the Federal Courts

Study Committee 115 (A,E)r. 21901
Iheréinafter Study Committee Reportl.
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In their 1989 Biennial Report to Congress under the 1978
statute, the judges of the Ninth Circuit themselves concluded that
their experiment may be deemed a success.® The First Report in
1982 described the planned changes. The Second Report in 1984
noted progress and acknowledged problems. The Third Report in
1986 concluded thef a large court could dispose of a huge caseload
effectively. The Fourth Report in 1989 carefully documented the
judges' conclusion that there is no reason to divide their court.
Indeed, the judges expressed confidence that "the innovations of
the past decade provide a solid foundation for the continued growth
of the Ninth Circuit.” 4 This Ninth Circuit judicial attitude stands
in sharp contrast to the story of frustration described by the judges
in the former Fifth Circuit, who took the opposite approach: to
continue the traditional full en banc rehearing and to take a
comparatively timid approach to administrative reorganization. As
we saw in Chapter Four, that approach failed in the considered
opinion of the Fifth Circuit judges themselves. Of course, whether
the experiment in the Ninth Circuit is a success and, for that
matter, svhether the experiment is over, are questions ultimately
left to Congress.

E. THE CONGRESSIONAL
DEBATE ON S. 948

Introduced by Senators from the Pacific Northwest in 1989, S.
948 would have divided the Ninth Circuit into two new circuits: a
new ninth circuit composed of Arizona. California, and Nevada, and
a new twelfth circuit composed of Alaska, Hawalii, Idaho, Montana,
Oregon, Washington, Guam, and the Northern Mariana Islands.”

30, Fourth Biennial Report to Con- 101st Cong.. 2d Sess. 289 (1990) (state-
gress. Syra note 2 at 71 ment of Sen. Dennis DeConcinii Therein-

w0 Id (emphasis added'. The stud- after Statement of Senator DeConcinil,

ied silence “of the most recent annual 41 S 948 101 Cong, Ist Sess.
,reéqo,rt may_be a significant indicator of 19891 ’
judicial attitudes or it may be judges . _— .

whistling past their Court's graveyard: This is one significant difference be-
the subject of division is not mentioned  tween the 1989 measure and the later
and one of the highlights s, Ion_?-range proposal in the 102d Congress. S. 1686
planning for the "Ninth Circuit, See would have redrawn the circuit bound-
192 Anntmi Report of the Ninth Cir- ary along the same lines as the 1989
cuit. The mstudies and reports are of-  House of Representatives bill. H.R.
ten highly %suasw_e with members of 1900 See syxanotes 1 3 The later

Congress. Heaingon S A8 Bdae  proposal would have created a new
ﬁe%.tmrm o) C%Jns ad Admn Rinph circuit composed of Arizona. Cali-

Radice of the Saete Juddary Gom.  fornia. Hawaii. Nevada. Guam, and the
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The debate over S. 948, in fact, amounted to a debate over whether
the Ninth Circuit experiment with administering a large circuit has
been successful and whether it should be allowed to continue.®
Although campaigns to divide have been somewhat cyclical over the
years, this was the most credible effort in the modern era, as eight
Senators joined as co-sponsors.B3 In a significant new development,
the Department of Justice endorsed the measure, after having
taken an official “no position" during earlier consideration.4 On
March 6, 1990, a full-scale hearing was held before the Subcommit-
tee on Courts and Administrative Practice of the Senate Judiciary
Committee and, as disclosed in the footnoted sources to this Chap-
ter, a full schedule of witnesses gave lengthy and detailed testimo-
ny, some in favor and some opposed to the measure. Five Senators
from affected states went on record as being opposed to divisior.B
Senator DeConcini, the only member of the Judiciary Committee to
testify, opposed the bill. Other members of the Committee were
never required to declare their position, however, because the
measure was left to expire with the end of that Congress.

While the early reaction by then-Chief Judge Goodwin of the
Ninth Circuit seems correct, that the proposal was "blatantly

testified before the Federal Courts Study
Committee on the general problem:

What the Committee has not done,
nor could it have reasonably been ex-
pected to do in the short time allotted,
IS to evaluate measures to return logic
to th,et cgaos gnd hlstolrtlcal aﬁmdemtlof
! { circuit boundaries. makes little
M Alfred T Goodwin, Spliting e gense 10 have one circuit with six
%mopgt_sé)ﬁ"eg 10 %%CH? judges ithe First Circuit) and another
e r ot B, Bull. Jan - a wit 281ud?es 'the Ninth Circuit).
We must ultimately come to nﬁs
with the historical ‘anomalies of the

No'thorn. Mariana Islands, and a new
tw- Iflh circuit composed of Alaska. Ida-
ho, Montana. Oregon, and Washington.
S. 1686 102d Cong., 1st Sess. 1.

42 Mark O. Hatlleld. Time
for 2. o Py Gt Tl o
the Sth Gircuit Should Be Divid-
1°0r. St. B. Bull,, Jan. 1990 at @ 7

213. Original sponsors included Sena-

tors Burns 'Monti, Gorton iWash.i.
Hatfield tOr.i. Packwood (Or,l. McClure
-Idah% Mkur,kovggﬁggﬁl.l%dcsm-
vens iAlaskai ong.
Rec. S5027 ‘daily ed. Ma%(l 9 1989
istatements of Iritroduction> Senator
Symms, ildahoi and Senator Haucus
iMont. i later were added as cosponsors.
S 135 Cong. Rec. S5847 (daH{ ed. Ma,Y
3L 1989 Cong. Rec. S5198 (dailv
e May 11 19801
44, Letter from Bruce C. Navarro.
note 29 Earlier_tho same year.
then-Attorney General Thornburgh™ had

regional circuits and develop ways, to
maintain consistency and pred.clubili-

ty.
Statement of Attorney General Richard
Thornburgh before the Federal Courts
Study Committee 7 'Jan. 31, 19901

45 Segenadly Heaingan S 94d
mn. Radice of lne Saee Gomm antle
«Jtdar,-. 101st Cong.. 2d Sess. 119901
‘statements of Senators Alan Cranston.
Dennis DeConcini. Daniel K Inouye and
Pete Wilsoni.
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political.” fi most all issues having to do with federal courts are
political.  Ultimately, federal jurisdiction is about politics. Fur-
thermore, in public debates with Congress over the administration
of the courts, "federal judges in the United States are by nature
and necessity politicians." I Published news accounts suggest that
this bill was part of "a long running political fight between the
Northwest’s pro-growth developers and the environmentalists.” 4
The point is that proponents of division are serious and committed
and the proposal to divide the Ninth Circuit deserves careful

analysis.

One would suppose that those who would redraw circuit
boundaries would bear the burden of persuasion, a burden which
ultimately went unsatisfied in the consideration of S. 948. In their
formal responses summarized here, the Ninth Circuit’s judicial
defenders who opposed the division seemed to have persuasively

40..  Dan TrigobofT. Xarthuiest Favars have contributed to a regional hostility

Slitting  "Califoria’ Qrout, Legal  among elected officials toward the Court
Times. Jane 12 1989 nt 2 col. 1 (quot- of Appeals. Kim Mur?hy. Qitics
ing former t.'InefJud%e Alfred Goodwini. tgoh reut Is Too Dpfor the Jo

In"a laier interview, lormer Chigf Judge
Goodwin said he no Ionﬁer felt it appro-
riate to comment on the motivation of
he measure's sponsors. N.Y. Times,
Mar. 9. 1990 at 1%

47, Deborah J. Barrow & Thomas G.
Walker, A Court Divided—The Fifth Cir-
cuit Court of Appeals Tnd the Politics of
Judicial Reform at ix 11988L

48, TrigoholT. syaa note 46. at 2
col. 1 The alleged political motive was
to overcome the so-called California-
jtidge dommunce of the Ninth Circuit,
which lately has delivered too many "de-
cisions—freéquently reversals of district
judges in ash,m?ton and Oreﬁon—fa-
voring such plainfiffs as Save the Yaak
‘a river in Montanai and Friends of the
Earth. Often the defendants ure gov-

ernmental agencies cooperating with “pri-

vate concerns attempting to develop or
draw resources from public lands."  Id
at 2 15 s= " ortland Audubon
Soc'v v Model. F2d 302 303 (9th
Cir. 19891 The >upular press also fig-
ured that the  nth Circuit's decisions
to stay slate executions of vnrious mur-
derers from Washington and Montana

Sasck LA Times. June 27, 1989 at
g eg Campbell v. Kincheloe,
829 F.24 145371457 (9th Clr.lg%%
cened 483 U.S. 948 109 S.Ct. 380,
LEd.2d 369 198%@&11@@1&1
us, 1 SCt 827 1»
L.Ed.2d 815 (1989) (afflrmlng_the denial
of relief, but after a stay pen mg agpeal)
with Vasquez v. Hams, S.

112 S.Ct. 1713 1714°T18 L Ed.Zd
418 (1992? (ordering "no further stags
of a Isiate[ execution shall be entered Dy
the federal courts except upon order of

&

this Court") S ly Hearing an
S 98 Bdaete S m Guts
ad Admn PRadice of the SadHe

antheJuddary. 101t Cong.. 2d
Seas, 627 (1990) ﬁstate_ment of Kenneth
(1 Eikenberry Ihereinafter Statement
of Kenneth O."Eikenbem | The debate
has become personal on both sides
Senator Gorton responded: "As exPect-
ed. this bill has been taken personaIBv by
the Ninth Circuit hierarchy—God Bless
their souls—who has swj/ set out to
defeal this bill and protect their power
base." Position Paper of Senator Slade
Gorton, syranote 30. at 5.
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rebutted the allegations of the Senate sponsors.D At least this
much can be said: Congress could not agree to divide the Ninth
Circuit. In the context of the present study, it is important first to
understand the pros and cons in the debate over the fate of the
Ninth Circuit and, second, to appreciate the implications of these
arguments for the future of all the Courts of Appeals.

I. SIZE

Senator Gorton, who led the effort to divide the Ninth Circuit,
deems the size of the circuit to be a problem in and of itself, just as
the size of the former Fifth Circuit once was considered an inherent
problem.® He concludes:

In a nutshell: the Ninth Circuit is simply too large. This huge
circuit requires too much travel, and has too many judges
handing down too many opinions that breed inconsistency and
lack of uniformity, and require of judges and lawyers too much
reading, in too little time, encouraging frivolous lawsuits and
overburdening the court calendar, which costs the public too
much money and delivers too slowly, too little justice.3d

The Ninth Circuit covers nine states and two territories totalling
approximately 14 million square miles. Distances and travel ex-
penses for lawyers are greater as a result.®2 Travel expenses for the
Ninth Circuit are the highest in the federal courts. But any circuit
with Alaska will be the largest geographically and besides Alaska
amounts to Anchorage for judicial purposes. A typical panel sitting
away from chambers usually involves only two hours travel time

9 S dlyPosition Paper Pre- 50, 135 Cong. Rec. S5026 gdaily ed.
ared by fthe CirCuit Executive, US.  May 9. 1989g statement of Sen. Gor-
tatement of Senator Con-

ourts for the Ninth Circuit (1989). re- toni; seds0

nedin Heaingan S 918 Barethe  rad Burns, syranote 28, Testimony of
. on Gouts ad Adring Brac- Senator Mark 0. Hatfield, supra note
ticeof the Sedte Com antreJJudidar~ 25

. 1015t Cong., 2d Sess. 310 (1990) 51. Position Paper of Senator Slade
Inereinafter Position Paper of the Cir-  Gorton, Suyora note 30. at |; se
cult Executivel. The Ninth Circuit Letter from Bruce C, Navarro, qpa
Judicial Conference recommended that note 29. at 3-5 N
Congress reject any proposal to divide 52. Lawyers and litigants from the
the court, and an overwhelming number  large cities In the Pacific Northwest g~
of the circuit's active judges opposed di- ten” are obliged to travel 600 to I
vision, Heari r%] ed an Nirth  miles, at about that dollar cost, to San
Qircut Slit, TRird Branch, Feb. 1990, Francisco sittings. Statement of Mark
at 3 C. Rutzick. syanote 33, at 8
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each way for a 20-30 hour stint on the bench.3 Air travel time and
expense are the only reh 'ance of geography today.

The Ninth Circuit serves a population of almost 44 million
people, fifteen million more than the next largest Sixth Circuit and
about twenty million more than any of the other Courts of Ap-
peals.y¥ This is roughly one-sixth of the entire nation's population,
the approximate proportion in the old Eighth Circuit when Con-
gress divided it in 1929.8 But nearly any conceivable circuit with
the whole of California will be among the largest in population.

With twenty-eight judgeships, at the time of the congressional
hearings, the Ninth Circuit had twelve more than the next largest
Fifth Circuit and sixteen more than the average of all the other
circuits. In 1990, the Ninth Circuit courts werp staffed by 28
circuit judges. 11 senior circuit judges, 87 district judges, 40 senior
district judges. 50 magistrates, and 62 active plus 8 recalled bank-
ruptcy judges. By the estimate of Senator Gorton, as many as 10
additional circuit judgeships were already justified by the standard
caseload formula, which would have meant a total of 38 appellate
judges.'’l In the abstract, size might be viewed as an asset. The
bench is enriched by diversity and there is a flexibility in the court
of appeals and in the c strict court to shift judges around to meet
episodic needs. The recent experience arguably has leen to the
benefit of the Pacific Northwest and particulariy Washington.
During 1988 alone. 42 assignments of judges were made from
districts in the proposed new ninth circuit to districts in the
proposed twelfth circuit.5Y The point is well-taken, however, that
maintaining the Ninth Circuit to permit such transfers is not to be
preferred over the forthright solution of appointing the number of
judges that are needed in the over-burdened districts.1

53 Heaig an S 9B Bdae e 58 Position Paper of Senator Slade

Sboom in Admn Fac Gorton, sypranote 30. at 2 Seqyra

ficeof the Syete Gmm anthe Juckaa — text accompanying note 1

ry. 101st Cong. 2d Sess 315 <1901 5/ Hmm w s S Bdffic e

gfystatement ol former Chief Judce Allred  ~beonmn m Courts and Adin Prac
Goodwin, hereinafter Statement ol , ff of heSTHeCS)mm >Nl Judma.

former Chief Jud>:e Alfred T. Goodwinl. A 1QIsI Con(?  Jd Sess 290,
54. Population estimates indicated 'statement ol Irwin H. Schwartzi.

an increase of 17G over the 1980 Census. 53 LeUer from Edward p shea

Letter from Bruce ( Navarro, Suora Washington State Bar Ass n.. to Senator

note 29. at 4. Strom Thurmond. Senate Judiciary Sub-
55. Statement of Mark C Rutzick, comm, on Courts nng Admm Practice 2

Syranote 33 at 558 /éorll 25, 1990), repni {I in Haan@uts
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The Ninth Circuit's caseload of more than 6,000 appeals annu-
ally is 2,000 larger than the next largest Court of Appeals and
accounts for nearly one-sixth of the total appeals in all the twelve
regional Courts of Appeals.*9 Projections promise an even more
Brobdignagian docket as the current rate of growth would double
the 1980 docket well before the year 2000. In the year ending
March 31, 1989, the Ninth Circuit terminated 6.659 appeals, 15%
more than the previous year.@ Despite three unfilled vacancies,
the court's calendar was by one measure "current” during the time
Congress was debating the division bill: once an appeal was fully
briefed by counsel, it was scheduled for the next argument calen-
dar.6L Such statistics should not be the final word, however, for
they are too often difficult to assess meaningfully. Increases in the
quantity and the complexity of appeals have come to be a “given”
in the federal system. We know, intuitively, however, that division
would ameliorate somewhat the burden on district judges and
attorneys to keep up with the law of the circuit, for the simple
reason that there would be fewer slip opinions to read in each new
Court of Appeals.&

One Senate sponsor noted that 14.5 months was the median

time the Ninth Circuit took to process an appeal, at that time the
longest in the nation.@l Of that period, however, the Circuit

ad Admn Padice of te Sade inexorable quality of the Ninth Circuit's

Cmm anthe-Judaary, 101t Cong., 2d

Sess. 546 11990 o o
The number of bankruptcy judges has

allowed the Ninth Circuit to be an m-

ortant leader in bankruptcy a IIate
panels //corl on 5 &SY e
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B. Sloan 4 Gordon Bermant.
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it 20 Am. bf U 181 19391
The Federal Courts Studgocommmeg

held u% this_example o Congress an
the other circuits. Stud; Commlttee
Report, syara note 36, at 74-76.

59. Letter from %ruce C. Navarro.

*Uomnote 29, at 4

60. Position Paper of the Circuit Ex-
gcutive. note 49, at 2 The latest
available data seem to substantiate the
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6,725 filings i» 565, 5544 termi-

net”° rB" A | and 8402 appeals pend-
]EP% Annual Report of
‘he N "*h CIrcm lhereinafter 1990
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Executive submits that only a fraction is spent in judges’ chambers;
from submission to disposition: 2.5 months for orally argued cases
and 0.9 months for submitted cases. These figures are less than
the national average.1l The remainder of the 14.5 months is spent
by court reporters and attorneys in record preparation and briefing.
Still this is a troubling statistic: mathematically half the appeals
take longer than two years. Some opponents of division maintain
that practicing attorneys do not complain of undue di'lay.” And
the point is repeated that simply dividing the circuit wiL absolutely
not reduce the workload in any way.*5 Still appe!la:e justice
delayed is justice denied. Even the judges themselvps have ex-
pressed a concern that the Ninth Circuit has been able to “im-
prove!] its performance in every area except the interval between
filing of last briefs to case hearing or submission.”  Manipulating

months in 1989 to 156 months in
1990" 1990 Annual Report, Supra note
60. at 63. In the years since, the dispo-
sition time has substantially remained
the same. In_the most recent Annual
Report, the Court announced: "The
Ninth Circuit has improved its perfor-
mance in every area except the interval
between filing of last briefs to hearm? or

Even if one were to focus solely on
the Ninth Circuit's modest showing in
the statistical data on case paftic-
ipations per_*udge it would be impossi-
ble to identity a cause and effect rela-
tionship because so man* other fac-
tors m,a¥ also be at work ifor example,
the Ninth Circuit's practice ofwrmn%
self-contained memoranda in cases no

submission.”” 1992 Annual Reporf of  decided by published opinioni.

the Ninth Circuit at 71 Arthur D. HejIer%an. JJTtXZiSFHgFJ&
64. Position Paper of the Circuit Ex-  ISUCEE Theay and Hredice

ecutive, Tols 49, 4t 610 An Flepeckrt in tre Lawce fopelete (ot

outside evaluator has concluded: e e REV: o, OO0 1 g

It is true that in recent years the
Ninth Circuit has ranked low among
the twelve regional circuits in the
number of aPpeaIs_termmated on the
merits per three judge panel. The
court has also had one of the poorest
records for speed of case processing, if
one measures the median time from
filing notice of appeal to disposition.
However, the court comes olT quite
favorably in the size of its backlog as
measured by the number of apPeals
Pendmgi er panel. Similarly, 1t e
looks at the median time for process-
ing cases after theéudge,s have begun
work, the Ninth Circuit looks quite
good. Perhups the judges on other
courts of appeals handle more cases
Individually” because those courts do
not have as many judgeships as their
caseloads would warrant.

(WESTLAW: UCHILR database. ci<5
*5 541) 1.

(56 SeStatement of Senator Decon-

cini. note 40, at 288 The former
Chief Judge seems to explain away the
dela>{ by attributing it to "slow panels."
not the size of the court. Statement of
former Chief Judge Alfred T. Goodwin,
Uxa note s3, at 6.

$9) I—Hanr%g][SS o8 Bdae the
Shbooyim ad Advin Bac
tice of the Sarete Cm antre Judida:
ry. 101st Cong., 2d Sess. 442 11990)
<tatement of James W. O'Brien. State
Bar of California).

67. 1990 Annual Report, Syara note
60. at 63 n67. Another outside evalu-
ator echoed these concerns:

The Ninth Circuit is not. however,
without its problems We_ begin

with the median tune from filing a
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appellate interval statistics is not a sufficient response on the
court’s pan. At the same time, that the Ninth Circuit is relatively
slow overall when compared to other circuits or that some of its
judges may not be productive as other judges in other circuits, for
whatever reasons, are not sufficient justifications to divide the
circuit. Without more detailed study, the only confident prediction
would be that the effect of division presumably would be to create

two slow benches out of one, if all else were to remain the same.

Finally, the Ninth Circuit may be sized by cost.@ Circuit
expenses for 1988 totalled $25.3 million, that was about one-fifth of
the total for all the courts of appeals. Division would add to this
total. An initial expenditure confidently estimated at $1.4 million
would be required to establish the new twelfth circuit. While there
was some testimonial speculation—against logic and the whole
experience of the federal government—that, the two new circuits
somehow would be more cost efficient than the existing circuit and
would result in a net savings, the realistic fiscal expectation is that
two circuits will be more costly to administer than one.®

The discussion of the size of the Ninth Circuit—its dimensions
of geography, population, judgeships, docket and cost—suffers from
a lack of context more often than not. Two comparisons illustrate
tne need for context. Consider that the Ninth Circuit is today
larger than the entire federal appellate judiciary of 1939, with
nearly twice the total national caseload of 1939. Consider also that
there are approximately the same number of federal judges, trial
and appellate, in the entire Ninth Circuit as there are state judges,
trial and appellate, in the single state of Arizona. Workload md
efficiency, not size, are the problems of the Ninth Circuit. Evrn if

A. Leo Levin. Lessons for Srdller Ar-

notice of appeal to final disposition in
cases adjudicated on the merits
Since the figure has increased
every year, and in 1983 the last year
for “which published statistics " are
available, the figure was 115 months.
rankmg the Ninth eleventh among the
twelve “regional circuits. Less than a
month separated the Ninth from the
cellar, and the median for the Ninth
was more than twice as long us that
for each of the two fastest™ circuits.
To IawYers and litigants fourteen and
one-half months elapsed time may
seem Ion? enough, but it bears einphn-
sis that this is only a median figure:
half the cases took longer.

alts, Caion for Larger Qes in Re-
structuring Justice, note 22. at
331 334" Sge do Steven Flanders,
deating S:e. 75 Judicature 276, 277
119921 iWESTLAW: JUDICATURE da-

tabase, ci(75 *5 276)1.

B Bosiion 1§ @ior Sla(le
r , .
oron'xPFame e« =

69, Testimony of Retired Chief Jus-
tice Warren E. Burger, suaranote 27. at
469, But seHeaing N S 918 Boe
the Sboom m %ﬁs ad Admn
Padice of te Sete Gm on tre

Juddary, 101 Con%. 24 Sess. 442
<1990) istatement of Chief Judge Bar-
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one were disposed in favor of circuit-splitting, it seems inescapable
that any bill that keeps Arizona and California together, as S. 948
would have done, cannot promise anything but a few speculative
and marginal gains.'0

2. CONSISTENCY

Senator Gorton and Senator Hatfield expressed a serious con-
cern for decreased consistency and the latter gave as one main
reason for division “the increased likelihood of intracircuit con-
flicts.” L Statistically, opportunities for conflicting holdings are
numerous: on a 28 judge court there are 3,276 combinations of
panels that may decide an issue, without counting senior judges,
district judges and judges sitting by designation. In 1989, there
were 9310 individual judge participations in panels.2

Defenders from the Ninth Circuit respond:

Preservation of a single circuit with a single Court of Appeals
has resulted in the maintenance of a consistent and predictable
body of federal law throughout the western states and the
Pacific maritime area, facilitating trade and commerce and
contributing to stability and orderly progress. If the admiralty
and commercial law of the Pacific ports were to be divided
between two separate and independent Courts of Appeals,
conflicts would inevitably develop and predictability of the law
would be diminished in this vitally important region.7L

Consistent with the newspaper explanation of the politics of this
recent proposel, the sponsors impliedly would hope for conflicts
between the ' vo proposed circuits. Only then would the federal
law in the Pacific Northwest differ substantially from the federal
law in Arizona, California and Nevada.7L They were after a change
in federal law. not consistency. Senator Hatfield made much to do

bara J. Rothsteini r'ITIhe cost IS 72. Position Paper of Senator Slade
certain to be exorbitant."i. Gorton, syranote 30. at 5.

70. S. 1G86 likewise would have kept 73. Position Paper ol'the Circuit Ex-
these two states togetTer. Ses. 1 ocutive. Syranote 49, ut 5-6. sedD

1024 Cong.. 1st Sess. 119911 Sgesuyya Statement of Chief Judge Alfred T.
note . Goodwin, syra note S3, at 314-16

71 135 Cong. Rec. S5026 ida.lv_ed. The Goldfn Gute U M. *€&JmPublishes
May 9. 1990. statement of Senator Gor- aMnnual survev of Ninth C,remt case

tom: hi. at SB027 (statement of Sen.
Hatfieldi: eedsoStatement of Senator 74 Se 13 Cong. Rec. S5026-28

Conrad Uurns._Supra note 28 at 275 .daily ed. May 9 . gedsPosition
Response to Tentative Kecommendn-  Papér of Senator Slade Gorton, Syxra
tions. Syranote 28 at 6-9. note 30 at 5-6.
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about a survey of judges and attorneys conducted by the Ninth
Circuit in which a majority of judges and lawyers disagreed with
the statement that “(t)here is consistency between panels consider-
ing the same issue."# Whatever else might be said about the
polling validity of this phrasing, a contrary impression is suggested
by the responses to other questions in the very same survey. A
majority of both judges and lawyers agreed with statements that
the “Ninth Circuit decisions generally adhere to law announced in
earlier opinions” and that the *“quality of published opinions is
good." M As one practicing lawyer testified at the Subcommittee
hearing: "splitting the Ninth Circuit is not something that the
lawyers who practice before the Ninth Circuit have requested.” 77

Arguably, the Ninth Circuit has done more than other circuits
to deal intramurally with intracircuit conflicts. All fully briefed
cases are reviewed by central staff attorneys who code the issues on
appeal into a computer.'8 Cases that raise the same issue and
become ready for calendaring around the same time are assigned to
the same three-judge panel. This computer program also informs
later panels when an earlier panel has heard but not yet decided
the same issue; the first panel that gets the issue then decides it
authoritatively. 2L Even judges who are not on the hearing panel
participate to write memoranda that not infrequently result in
modification and clarification of a draft panel opinion. The limited
en banc procedure already described decides conflicts that arise
despite these procedures. Arguably, one indication of the effective-
ness of this array of procedures is the relatively small number of er

75 135 Cong. Rec. S5027 (daily ed. Mariana Islands. S. 948 was endorsed

Mag 9. 19891 istatemenl of Sen "Hat-
field!. S ly Ninth_ Circuit Judi-
cial Council” Survey of District Judges
and Attorneys Re%rdmg the U.S. Court
ol Appeais for the Ninth Circuit 19.July

76. Position Paper of . ie Circuit Ex-
ecutive, ayranote 49. at 8,
77. Statement of Eric Redman. s«-
anote 35, m 691 AtaJudical Con-
erence of the Courts of the Ninth Cir-
cu.t, in asecret ballot among all judges
%d* lawver represen?tlvge& atendm?.
voted' to oppose S. 948 Lawyers
voted 69 to 10 to oppose the measure.
S. B was ogposed by Bar Associations
in Arizona. California, Hawaii, Idaho,
Montana. Nevada, and the Northern

by the Washington Bar Association and
the Conference of Western Attorneys

General.
8 A D Hel,man Cenfro/ Staff
Co(jrfs. Tre Expalece of

the I\iinth circuit, 68 Cal. L. Rev. 937.
5 A more recent_innovation
with the Staff Attorneys Office illus-
I’q;ates ‘h%elf°rt 10 monitor ard manage
the law,,of the circuit. The Office re-
vews gllaPPeals m the votatita area ol
senleac'nS guidelines and notifies the

aaf' °f anv relevan' PuW "~ or un-
Bu%hshed opinions. Eventually, the sys-

tem WLL be computerized.

79. United States Court of Appeals
E%Bél}e Ninth Circuit General Orders 4 1
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banc rehearings that are granted each %/ear., The most comprehen-
sive empirical studxof precedent in the Ninth Circuit concluded:
"On the problem of inconsistency in the law, ... the Ninth Circuit
has generally succeeded in avoiding conflicts between panel deci-
sions.” ™

This is one of those rare situations when the assertions made
by both sides of a public policy debate have been subjected to the
careful and objective study of'an independent scholar. Professor
Arthur D. Heilman has conducted the only systematic study of the
operation of precedent in the Ninth Circuit. Heilman analyzed
one-fifth of the Ninth Clrcun's&%%llshed Panel opinions in each of
two calendar Kears (1983 and and then tracked those same
issues through later decisions. He also analyzed all published

%&sl decisions in which there was a dissent filed during the year

~ Professor Heilman contem’olated the concept of indeterminacy
in the law of a circuit in general and attempted to take the measure
of unpredictability in the Lw of the Ninth Circuit in particular.
The Professor summarized his conclusions, based on a multiple-
year study of thousands of opinions of the Ninth Circuit, as follows:

1 The Ninth Circuit has generally succeeded in avoiding
conflicts between panel decisions. Although there can be dis-
agreement over what constitutes an intracircuit conflict, the
points of dispute would be irrelevant in the vast majority of

80. Arthur D. Heilman. Breaking the
Banc: the Comrr.on-Law Process in the
L?rge Appellate Court. 23 Ariz._St. LJ.
915 921 [ 199ImWESTLAW: AZSLJ da-
tabase. Clg23 -5 915) i
marv went on to explain:

limited sample, it does not appear
intracircuit inconsistency IS as
much of a_problem as many lawyers
think." Heilman, supra note 64. at 544.
See also Restructuring Justice, supra
note 22 at 27, 85 (concluding actual

tat

His sum-

The most significant new finding is
that multiple-precedent issues can be
of several different kinds, with differ-
ent implications for structural reform
depen mgi on the circumstances that
give rise 1o them, Also noteworthy is
evidence suggesting that what makes
appellate outcomes unpredictable.
even in a large court, is not an array
of decisions pomtm% in different di-
rections, but. more oiten than not. the
absence of a precedent that is closely
on point,

Id. An earlier stud%/, bg/ the same author.

concluded: "On the basis of an admit-

intra-circuit conflicts are relatively rare,
but that appeal outcomes do séem n
vary on 0ften-||t|g,ated legal issues that
are governed by Tact-specific rulesi. |f
theré is a percePtJon of inconsistency it
may be best explained by the disarray in
a few prominent areas of law. which"are
not characteristic of the general law of

Ninth Circuit. Heilman, supra note

at 595 see also Hearing on S. 9-lti
Before Subcomm. on Courts and Admin.
Practice ol the Senate Comm, on the
Judiciary, 101st Cong., 2d Sess. 661-02
<199)0) (statement of Arthur D. Hell-
man).
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cases. The study found very few instances in which two _Panels
reached contrary results that could not easily be reconciled on
the basis of obvious differences in the factual or legal setting.
Moreover, when decisions were not unanimous, dissenters rare-
I% argued that circuit precedent compelled a result contrary to
the majority’s.

2 Contrary to what some observers have hypothesized,
unpredictability ‘of appellate outcomes is not primarily a conse-
uence of the proliteration of precedents. The studY found
that what makes for an unpredictable outcome generally is not
an oversupﬂly of circuit decisions, but the absence of a circuit
precedent that is closely on point.

3 From the perspective of lawyers and trial Jud?es, the
most serious problem associated with" the large appellate court
is the existence of multiple precedents governing the same
issue. A “multiple-precedent Issue” is created when the num-
ber of precedents is large; the results are varied; the decisions
are handed down in a relatively short span of time; and the
opinions discuss the operative facts in some detail. The study
estimated that about one-sixth of the Ninth Circuit’s published
decisions may involve a multiple-precedent issue.

~ Typically, multiple-precedent issues involve fact-specific
iegal Tules ég defining the moment when a defendant has
been arrested), but some arise when the law is in the process of
evolution because the courts are still strugglmP to articulate
the governing standard (e.g., the union’s duty of fair represen-
tation). The question remains whether these circumstances
make"the law unpredictable for lawyers and trial judges irre-
spective of the number of binding relevant precedents.1

The chief gain to be expected from a division, in terms of
consistency, therefore, might be that judges, lawyers and litigants
could cope better with a smaller, more manageable, and more
predictable universe of case law. Perhaps the most troubling
aspect of the debate over consistency is the cynical charge of
“discretionary justice.” The charge is that there"is so much’ case
law in the Ninth Circuit that it has become increasingly easy for

8L Arthur D. Heilman. Maintaining marK was based on previously published
Coherence in the Law of the Large Cir- works cited above. Id. wiling Restrue-
cuit: The Empirical Record, 1993 Na- turing Justice, supra note 22"at 55-90.
tional Workshop lor Circuit Judges ol Heilman, supra note 64: Heilman, supra
the U.S. Co%rts oprfeal in_Washing-  note 80>

ton. DC ‘Feb. 7-lu, "1993). This sum-
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Panels to act like legal realist tribunals, picking out the precedents
hat lead to the desired result. In this kind of judicial environ-
ment. philosophy becomes controlling and such sub]ectm%y gener-
ates uncertainty which in turn attracts more apPeals. he best
answer to this argument may be found in the first part of the
statement of an QOregon district %u,dg_e who raised it at the Subcom-
mittee hearing: “To an extent this is true throughout the country,
but it is even more pronounced in the Ninth Circuit.” D|V|d|ngi
the Ninth Circuit simply vdll not solve this problem, to the extent |
exists in that Court of Appeals.

3. CALIFORNIA ATTITUDES

~ Senator Gorton complained that the Northwest states “are
simply dominated by Calitornia judges and California attitudes." B
He expressed concerns for geoPrapmcal representation and for |

regional famgllarllt\r he says California judges do not have toward

his own Pacific Northwest. He hoped for appellate judges who
better understand the unigue issues of the Northwest.*1 Senator

Burns said that "it is [not |fair or in the best interest oftheg}udlmal

rocess” for citizens of states such as Montana to suffer because

alifornia, like the population centers on both coasts, “continues to
experience an economic and population boom.” % He compared the
a_rran_?ement of six circuits on the east coast with only the one
circuit on the west coast to call for “udicial fairness," invoking a
kind of sovereign representation theory.* Senator Hatfield, anoth-
er co-sponsor, seemed to distance himself from the California
xenophobia somewhat by arguing positi\ely for the desirability of a
northwest circuit comprised of a small set of contiguous States with
common interests, presumably, interests which thoseStates do not
share with California.*7

82. Hearm% on S. 948 Before the
Subcomm. on Courts and Admin. Prac-
hce (I)Cf) the Sgnate Comm, on thzéludlcta-
ry. 10"st ., id Sess. 148 '10001
#t tement o?%efqudsgee Owen !}/I an-
er/ Ihereinafter Statement of Chief
Judge Owen M, Pannerl; see. eg.

84. Position Paper of Senator Slade
Gorton, Slg)ra note 30, at 6-7.

85_ L]pCong Rec §5028 (daily ed.
Nay 9, 1989) Istatement of Sen. Bums),

Statement o/ Senator Conrad
Burns, supra note ..a at 3-4

Greenhow v. Secretary of Health & Hu-
man Servs. 863 F.2d 633 635-36 (9th
Cir1988" See also Heilman, supra note
80, at 986-87. .

83 1% Cong. RecS5026 'daily ed.
{Vlay 9. 19891 ‘Statementof Sen. Gor-
om.

87. Testimony of Senator Mark O.
Hatfield, supra note 25. at 253 Senator
Hatfield explained:

Opponentdof the Bill respond to such

an argument by branding it as an

illegitimate attemRt to "gerrymander”
the” make-up of the Court, or imper-
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While “California attitudes" may be a quite deserved epithet in
the.?enerall life of the nation, the sponsors' unde.rlymg.pr.emlse that
California judges are idiosyncratic and monolithic, a distinct subset
among_Nmth Circuit 1ud%es, simply is beyond the threshold of
absurdity. One need not be a Turnerian historian to observe first
how the coastal Zeitgeist seems to move from each coast inward and
second, how the western influence on the life of the nation and the
nation's law appears to be in the ascendancy. The sentiment
hostile to California judges apPears to be more pronounced regard-
ing environmental law, and it seems to be an unfounded stereo-
t%pe.s Anyone who studied the individual judicial philosophies on
the Ninth Circuit or understood the way hearing panels are consti-
tuted would not be persuaded.® Panéls are drawn by computer
from a pool that includes all the judges on the Ninth Circuit.  The
program is designed so that each judge sits with every otherjudge

misSoly balkanite federal law. The
former’is not the motivation, and the
latter will not be the resalt. Circuit
court boundaries were originally c-e-
ated to reflect this regional identity.
Circuit site was determined, in pait,
by identification of a small set of con-
tiguous states_that shared a commaon
background. The goal is not to avoid
differences of opinion on various Iegal
issues, nor to splinter the uniform de-
velopment of federal caselaw. Rather,
it is to foster reasoned decisions
(which take into account the social,
economic and historical eucumstances
from which legal issues arise) by
judges who share similar backgrounds
and experiences.

Id

The study "revralledl neither domina-
tion of & particular region by judgzes
appointed from states outside the
[northwestl region nor an uvercl! ten-
dency in the existing Ninth C rcuit io
side with environmental interests " Id.
It seems noteworthy, however, that en-
vironmental groups are so visible in tne
(’)\Fposmon tothe proposal to divide the
inth Circuit. Something must be at
stake for them. Republican Senator
Wilson, then a candidate for Governor in
California, where environmental issues
are important, raised an environmental
hue ard cry. See W _John Mooie. De-
bating an "Appeals Court Boundaries.
Nat'l'J.. Mar. 10 1990. at 582

89.  See Position Paper of Circujt Ex-
ecutive. supra note 49, at 8-9: see a

& See Editorial, Don't Split the Heilman, supra note 64. at 547 n.

Nnth Circuit. S.F. Chron.. Mar.
1990 at A16 The Sierra Club Legal
Defense Fund, admltt,edlkl, an institution
without claim of objectivity, surveyed
the published opinions of the Ninth Cir-
cuit since 1987 on environmental issues
and found them to hbe "about evenly
split between affirming and reversing
judgments." Hearing on S. 9-18 Before
the” Subcomm. on Courts and Admin.
Practice of the Senate Comm, on the
Judiciary. 101st Con%/.l., 2d Sess. 514
é1990) istatement of Michael Traynor.
hair. Sierra Club Legal Defense Fund).

12 The price for the arrangement of panels

is not :mall, in time and energy ol

jud%es. One thoughtful critic has ‘sug-

gested this is not worth it, that "the net
IS a pattern of ha\/mﬂ]judges sit together
far too few times in the course of a cycle
which requires the better part of two
years to complete and yet travelling over
a far-flung circuit.” Hearing on S, 9-18
Before the” Subcomm, on Courts and Ad
min, Practice ofthe Senate Comm, on the
cdary. 101st Cong. 2d Sess. h84
19901 istatement of former Sen. Roman
L. Hruskai.
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in the pool an equai number of times, and sits at each place for
holding court an equal number of times. It is quite_rare that all
threeJudges from a panel are from the same place. Except for the
Chief Ju ge,_the en banc court is randomized in each case. To
correlate decisions with the ﬂeographlc origins of the judges would
appear impossible even for the most avid number-crunching social
scientist. At least, no one has tried it thus far.

To the extent that a “regional milieu” may be relevant in a
case, the district judge can be expected to have incorporated it into
the litigation at the trial level.™ At the appellate level, a judge’s
hometown, as distinct from judicial philosophy, cannot reasonably
be expected to pIaY a large role. Local bias is offensive to the very
notion of a federal court. Balkanization of federal law is contrary
to federalism. The,proRer function of the regional Courts of
Appeals is to federalize the law. 4 Simply stated, it is difficult to
believe the complaint of a California judge domination.2 But if one
did believe it, S. 948 would actually increase this concern, hecause
the supposed dominance of California judges in the new ninth
circuit would be strengthened drastically by the division.

90. Statement of Eric Redman, su- erally-protected rights. The federaliz-
pra note 35 at 694. There s also some m_P role of circuit courts should not be
question whether the division of the  diluted by the creation of a circuit
Ninth Circuit actually would generate court so narrowly based that it will he
and maintain appellate "victories” for  difficult for such a court to overcome
the Northwest. "Id. the influence of local prides and preju-

91, Judge Wisdom explains why cir-  dices. , _
cuit splitting threatens this function: JGohnt I\C/Imotr 2\/\(lslslijom.LReE{qmen}s?for?S%

If this process were carried to its logi- jeas VUL 20 LOy. L. KeV. fof
cal _conpclusion, the states oflt%elggs!. (-198?)' Argumesnts got tthe co?trafr ane
Ctlifornia and New York would each ~ XMDY WIORS. ob€ SIAEMENL O ("Tahre
constitute a circuit, A United States 2 'f p anal I
Court of Appeals does not just settle  rgument for extra-regionai appelate
disputes between, litigants. " It has a M ges Is at bottom historically ignorant
fecﬁaralizing function as well as a pure-  nd incorrect”). ,
ly appellate function of reviewing er- 92 Letter from Chief Judge Good-
rors.  The federal courts' role 15 to  win to Senator Heflin 2 iApril 2 19901,
br,m?_local policy in line with the Con-  reprinted m Hearlng on S. 9-Jti Before
stitution and national policy. - Within  the Subcomm. on Courts and Admin.
the framework of “casts and contro- Practice of the Senate Comm, on the
versies” and subject to all the appro- Judiciary. 101t Cong, 2d Sess. 1%
priate judicial - disciplines, federal ~ 11990) (“If there is a California domina-
courts ad{ust the body politic to stress-  tion I am afraid that Diogenes and his
es and strains produced by conflicts lantern will have to find it."). Two of
(Il befween the nation and ‘the states the ~ most  visible ‘California
and ﬁ between the government (na- judges,"Chief Judges Browning and
tional. State and local»and private citi- Goodwin, were appointed from Montunu
zens asserting federally-created or fed- and Oregon, respectively.



98 DECLINES TO DIVIDE NINTH CIRCUIT® Ch. 5

The comparison to the east coast, while instructive, should not
be pushed too far. Granted, the east coast, with multiple circuits,
has a commercial viability that does not seem to be weakened by
the existence of multiple” federal appellate venues. But this ar-
ran%ement resulted from history and the accident of accumulated
ad hoc redrawing of circuit boundaries, accelerated in the east hy
earlier population growth and economic development. It seems
more prudent to recognize that history has provided the west coast
with an opportunity to be a region ina sense that the east coast is
not. One |mP||cat|on, perhaps, of this recognition is that Congress
should be reluctant to unaIt_erabIY sub-divide the federalf{u icial
region on the west coast without serious and careful reflection.
Finally, if the political decision is that the federal law should vary
regionally, then Congress should legislate those particular varia-
tions; variations should not be created indirectly by changing the
structure of the federal court system.

4. MASTERY OF STATE LAW

~_Upon introduction of the S, 948 Senator Packwood,urqed that
dividing the Ninth Circuit “will allow judges and their clerks to
develop an even greater mastery of the State laws which their
circuit encompasses than the high level of expertise which they
currently exhibit."IL First, this arqument seems to include its own
refutation: the current “hl?h level of expertise” does not appear
inadequate. Second, the actual experience horne out by the statis-
tics further diminishes this argument. The Ninth Circuit currently
decides ahout 225 appeals in diversity cases each year and in three-
fourths of those the district judge, who in the typical case was a
long-time_practitioner in that State’s law, is affirmed.*’ The re-
maining 5800-plus cases raise issues of federal law.

5. REDUCING THE REVERSAL RATE

~ Senator Packwood suggested ths.t dividing the Ninth Circuit
might reduce the reversal rate by the Supreme Court** Admitted-

93 135C.0n(1. Rec. S5027 (daily ed, federal law.: aoood Salve Re%ina Ool-

May 9. 1989 istatement of Sen. Pack- leﬁf V. Russell, 10 U.S. 225 TII S.Ct.
woodl: .see a0 Statement of Kenneth 7 13 L Ed. (19913, e
0. Eikenberry, supra note 48 at 332 mand 933 F.2d 315 (Ist Cir1991); see

94, Position Psper oE‘)Circuit E>|(ecu—

el' 0 1 d n e
MoLmn Fﬁ 1%& 157[8;}1 Clrr.
1984. .en hanc, %uest,ons of state law

»re reviewable under same independent
de novo standard as are questions of

also supra note 48
“o  fonB Bec StgéQc} daily ed
L1 en O< 11 )
WOO> seC aso statement of Chief
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ly, the statistics fluctuate from term to term, but as recently as

ctober Term 1986 the Ninth Circuit ranked tenth amon[q the
twelve regional circuits in reversal rate with a 47% reversarl rate
compared to a national average of 62 In any event this argu-
ment seems something of a non sequitur."7 It should be noted that
dividing the Fifth Circuit did not seem appreciably to affect the
number of cases claiming Supreme Court review from the region of
the new Fifth and Eleventh Circuits. There is a lay person's crude
perception that the Ninth Circuit was a conservative court in the
1970s, which the Carter apﬁomtments made more liberal for a time
and which the Reagan-Bush appointments later made more conser-
vative. The common newspaper-style explanation is that the rever-
sal rate was high for a period when the Ninth Circuit was out of
synchrony with the Supreme Court. What this argument may
prove ultimately may be very little: any characterization ofa bench
as large as the Ninth Circuit must be a gross generality and will
prove nighly evanescent, After all, each new Administration brings
Its own approach to Article |1l patronage.

F. THE ARGUMENT FOR A MORATORIUM
ON DIVIDING THE NINTH CIRCUIT

Senator Hatfield, one of the sponsors of the hill, explained:
"one of the major_goals of the sponsors of S. 948 has heen
accomplished For too long, the problems facing the Ninth
Circuit, and the entire federal circuit system for that matter, have
not received the thoughtful attention of Congress and public discus-
sion they deserve." w- The effort of the present study is tojoin the
debate and to bring some more attention to it. The argument
offered here, nowever. is that Con?ress shouid not declare cloture
in the filibuster over the fate of the Ninth Circuit, at least not

prematurely.

~ The most recent arguments for division individually and cumu-
latively appear in part to be craftsmanlike efforts to achieve an

Judge Owen M. Panner. supranote 81 aee of the Sdlidtor Gengrdl Q-
at l(i]49. prave Court Disposition of thdl{xf] ar-

96. Position Paper of Circuit Execu- %tw Dedgas 4 Cuser Lok @

tive, Sypranote 49. at 10 nth Qrcut Reoad 69 Judicature
97. Se Harold J. SEaeth. 361. 366 11986).

Qout 0

reut 08 Statement of Senator Hatfield.

Gourt Deas Judicature 245. 249-  _
S0 (1965) (Jerald . Leren S Ifiue  SUFa.ote 25, at 250
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political t\;oal to shift the direction of law in the Pacific
, . notwithstanding Congressional protests to the contrary.
This mar be attributable, perhaps, to some unarticulated realiza-
tion that the traditional means of influence by the two political
branches—appointment and confirmation—have become less effec-
tive, either because of the then long-standing party division be-
tween the President and the Congress or because the Ninth Circuit
bench has grown too large to pack easily or qumle. Accidents of
retirement “happen too infrequently for large-scale substitutions
and senior circuit judges continue to hear appeals, thus further
diluting the impact of new appointees. Of course, there is nothing
inherently wr,on%wnh that political gioal. Indeed, the desire on the
part of those in the Pacific Northwest to have a circuit of their own
Independent of the California presence, goes back to the 1940s and
likely will continue. The judges who resist the division are practic-
ing "politics” as well." Their aBparent desires for size and the
status quo likewise fuel this debate. The judges opposing the
division ‘may just be more “conservative” of institutions mot neces-
sarily ideologically); some may relish judicial administration on the
?_rand scale; being a member of a court which is larger than the
Irst Senate may be attractive to some judges; even sessions in
Hawaii can be seen as a perquisite to be protected."D There is a
certalwhtlcal irony in the overall Senatorial impatience exhibited
by S. 934 however.” The Ninth Circuit had a nominal Republican
mzyorlty when the 1989 bill was introduced, that grew Iarger by the
eud of the last Administration.lu Yet, the measure’s chief advo-
cates were Republican.  Once before when this ineluctable constitu-
tional influence of nomination and confirmation was overlooked
during the ill-fated court-packing plan of 1937 Senator James
Byrnes of South Carolina observed about such political impatience,
"Never run for a train after you have caught it."

99. See generally Judges and Legisla- '19811 iCanal Zone alignment in the

tors; Toward Institutional Comity iRob-
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e did not want to give up circuit meet-
mgs in Hawaii. Tngaboff. su_gra note
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Thomas E. Baker.  Precedent Times
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Ultimately and properly considered as a political issue, the
national interest is the Iar?er context within which Congress must
decide. The defenders of the Ninth Circuit boundan{ assert a
powerful defense against division, sounding the importance of a
national present in the Pacific Rim.  Then-Chief Judge Goodwin
made the argument on that level:

Commercial law affecting worldwide maritime trade, air-
craft and automobile manufacturing plants, aqriculture and the
entertainment industry is applied Uniformly throughout a vast
area of land and water from which emerges about one-fifth of
the federal litigation in the United States.IB

Congress necessarily ought to pause to consider that “[vjirtual-
ly all active judges of the court of appeals, and the majority of all
Jnges&nd awyers in the circuit, are against the proposed divi-
sion.”

Beyond the particulars of the Ninth Circuit, there is an inevit-
able downside to the technique of splitting circuits generally. It
irreversibly lessens the “federalizing function of courts of ap-
peals." IB"And everyone is bound to agree that subdividing Courts
of Appeals must logically be understood to be a limited strategy.1”
The best argument against dividing existing circuits is that it'1s a
reform that simply does not work to reduce workload. As Chapter
Four concluded, the division of the Fifth Circuit did not perform
an_Y Iastln[q miracle. Furthermore, the larger Courts of Appeals
with the ar_(I;er problems—the District of Columbia, Secon an(
Ninth Circuits—practically resist any feasible division.1'

As an academic matter, dividing circuits might be more feasible
and would be more effective if the entire geographical scheme could

103 Statement of former Chief 106, Thomas G. Gee, The Imminent
Judsge Alfred T. Goodwin, supra note 53 Destruction of the Fifth Circuit.” Or,
at 312, see also Hearing on S. 9-18 Be- How Hot to Deal with a Blossom%%
fore the Subcomm. on Courts and Ad- Dpcket. 9 Tex. Tech L. Rev. 799, 7
mm, Practice of the Senate Comm, on the ﬁ 1“(Aire we to continue the split-
Judiciary. 101st Cong™. 20 Sess. 282 ) ?hprocess until it becomes mincing,
11990) istatement ol ‘Sen. Alan (ran-  w,th a United States Court of Appeals
sztgn;t Elee gemralh Lateef. supra note f h Houston Metropolitan Area?”)
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g0 9, 1000 Annual Report, supra note | iy v A Urlpsgt(?an%EOeVgg:

| 10%. I‘:Qlfthhar(l:es Al%n Wright, The S)ve_r- Te t0 of
c?gfj?\dmlmlstral{ﬁ)w.' S0 B 5% - 58. -1969P plgilman, supra note

%‘é (1964 Wisdom, supra note 91 at  *'e at *10—1-3<e
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be redrawn, the approach rejected b¥],the Hruska Commission in
1973 as much too unsettling.IB This would permit an initial
levelling of caseload and iiidgpships  For example, Congrcoa might
create twenty circuits of nire judges organized with roughly(_ equal
caseload under a comBIetely redrawn system of boundary lines. X
This symmetry would be gained, howevér, at a high cost in disrup-
tion. ‘Much federalizing influence of the Courts of Appeals would
be lost with so many smaller circuits. The balkanized precedent of
the law of the circuits already present in the current arrangement
would be worsened likely without any compensating improvements,
More circuits multiply intercircuit conflicts, and the resulting bal-
kanized hegemony of national law ?[Bquably is one of the principal
banes of the federal court system.1D If circuit splitting 1s a bad
idea, circuit mincing is even worse.

Dividing the Ninth Circuit or usm? It as an excuse to create a
system of mini-circuits mmplg_ will not address the real problem.

he cure is worse than the disease, for circuit splitting does not
solve the problems of one circuit and merely postpones solution of
the problems of two to some future day. 2L Again, then-Chief Judge
Goodwin summed up the problem:

Spllttm? the Ninth Circuit, or other circuits, would not address
the real problem facing the Federal Courts of Appeals. The
problem is not structure, hut workload. Creating more regiorf5
al circuits would not diminish the work, but merely divide it.
The number of cases that must be heard by three-judge panels
nationwide would remain the same and continue to grow no
matter how many new circuits are formed.12

Among the subjects within the explicit charge of the Federal
Courts Study Committee was Congress’ request for an evaluation of
the structure and administration "of the Courts of Appeals. Per-
haps, .he timing of the introduction of S, 948 can be understood as
having been some not-so-subtle attempt to influence the Study
Committee's deliberation with the h(%pe of some supgort for the
proposal to divide the Ninth Circuit. The sponsors ot S. 948 did in

108 See supra text accompanying 09 119871 iVVESTLAW: HVLR database,
notes 15-16. citl0G -5 1400) I.

109. See Alvin B. Rubin. Views from 111, See Thomas E. Baker. A Post-
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fact respond to the Committee’s Tentative Recommendations 13and
directly reguested that the Committee’s Final Report include a
specific endorsement for the proposal. 4 The Stud)é_Commlttee
resisted these efforts for the most part, and in the Final Report
took “no position" on the proposal, deciding instead to defer to the
political process.1B

The Federal Courts Study Committee instead entreated Con-
%{ress to reconceptualize the ‘debate over the Courts of Apg,eal,s.
he direction of analysis in the debate over S. 948 that “big is
bad"—that we must add circuit ud?es to keeP up with caseload and
then divide Courts of AFpeas 0 keep them recognizable as
courts—is only one possible direction of thought. A mlttedlg, it
has been the ‘congressional approach now for some one hundred
years. But, the Study Committee challenged Congress to stop
thinking linearly, or at least alternatively to begin to think in the
other direction:

The current debate between Ninth Circuit and the other cir-
cuits revolves around two very different conceptions of an
a?pellate court. The Ninth Circuit works as a rotating system
of three-judge panels (over 3000 combinations are possible)
covering an engrmous geographic area, honded by a very capa-
ble administration and serviced by the nation’s only small, or
limited, in banc of ten randomly selected judges and the chief
judge. Other courts prefer the traditional concept of a smaller
more intimate, unitary tribunal, even as their growing caseload
makes this ideal more and more difficult to sustain, Perhaﬁs
the Ninth Circuit represents a workable alternative to the
traditional model. If not, the entire present appellate system
needs restructuring before other circuits become the “umbo”
courts toward which they are gradually evolving.11
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