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TO: Walt Wilcox, Aide , . <

Representative Jeannette James - ..
FROM: Catherine A. Reardon, Director t p. * 2 4

Division of Occupational Licensing ~®A J
Department of Commerce and 
Economic Development

SUBJECT: Sunset Extension B ills

I  spoke with Randy Welker, the Legislative Auditor, to clarify a few points 
in his January 17 memo and sunset audits. I  hope th is information assists 
your effort to incorporate a ll audit recommendations into the bills.
On page 1 of his memo, Mr. Welker recommends clarifying Alaska Statute 
(AS) 08.71.145 regarding licensure of opticians by credential. Mr. Welker 
explained to me that he suggests amending that statute to specifically 
mention a ll the requirements in Regulation 12 AAC 30.100. Page 8 of the 
optician audit discusses this suggested language.
On page 2 of his memo, Mr. Welker recommends amending AS 08.20.140 to 
codify the current practice of requiring a ll chiropractic applicants to take 
the state exam. Repeal of the AS 08.20.140 and AS 08.20.120(b) w ill 
achieve Mr Welker’s goal, because a ll applicants would then have to satisfy 
the requirements of AS 08.20.12(a).
On page 2 of his memo, Mr. Welker recommends that the Legislature 
amend the optician statute to clarify whether employees of optometrists who 
provide optician services must be licensed opticians. This is a subject of 
substantial controversy between optometrists and opticians. The Division of 
Occupational Licensing believes that the current law requires optometrists’ 
employees to b? licensed opticians; however, directly addressing the issue in 
statute would certainly resolve the ongoing dispute.
F inally , Mr. Welker’s memo recommends amending the law to give the 
Division of Occupational Licensing authority to impose civil fines for 
unlicensed activity. Mr. Welker explained that he is recommending th is 
authority be granted for a ll division licensing programs, not ju s t  the opti­
cian program. The creation of a new section in AS 08.01 modeled after 
AS 08.48.295 (architects, engineers and land surveyors) would achieve this 
goal. Licensing boards should impose the fines in programs which have 
boards. The division should impose fines in programs it directly 
administers.
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Division of Legislative Audit
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(907) 465-3830 
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M E M O R A N D U M

T O : The H onorable M ark H anley
The H onorable R ichard Foster 
Co-Chairs, H ouse Finance Com m ittee

F R O M : Randy S. W elker
Legislative A uditor

D A T E : January 17, 1996

R E : Sunset A udits

T he Legislative B udget and A udit C om m ittee has released the e r  dosed sunset audit reports 
on xhe Board o f  D ispensing O pticians, the Board o f  Chiropractic Exam iners, and the Board 
o f  Exam iners in O ptom etry.

I w ould  like to fake this opportunity  to  provide the follow ing com m ents on  the legislation 
you have before your com m ittee on each  board.

Board o f  D ispensing O pticians (HB.382)

W e have recom m ended that the term ination  date o f  the board be extended to  June 30, 2000 as 
provided  for in H ouse Bill 382.

W e are also recom m ending certain  statu tory  changes regarding licensing by  reciprocity  and 
credentials. In R ecom m endation N o. 1, w e support the repeal o f  AS 08.71.150. This section 
is essentially irrelevant and serves to  provide legal support for applicants w ho have been 
rejected  and are p redisposed  to  legally  challenging the board ’s decision.

A lso  in Recom m endation N o. 1, w e suggest that AS 08.71.145 should be clarified  to  provide 
that a person licensed in another sta te  w ith  re q u ire m e n ts  a n d  s ta n d a rd s  essen tia lly  
eq u iv a len t to those  o f  A lask a  shall be issued a license in A laska w ithout exam ination. Such 
language w ould reflect the current standard being utilized by the board  and provide a 
stronger statutory basis for those standards.
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B oard o f  C hiropractic E xam iners (HB 404)

O ur audit conclusion recom m ended a  four year extension o f  this board until the year 2000. 
This is one year sooner than the date contained in H ouse Bill No. 404.

W e are also recom m ending  the legislature consider m odifying AS 08.20.140. This statute 
provides a process by w hich applicants m ay be licensed as chiropractors w ithout taking the 
state exam ination i f  they are licensed in another ju risd iction  that has requirem ents equivalent 
to  A laska. The board has determ ined that no other ju risd iction  has requirem ents essentially 
equivalent to those o f  A laska. This has rendered the licensure by credentials statute 
m eaningless.

S tatutory am endm ent should  codify  current practice, thereby providing clear notice o f  the 
licensing requirem ents and standards.

Board o f  Exam iners in Qptomelrv_(HB_4.Q5)

W e are recom m ending that the board be extended to  June 30, 2002. Additionally, w e are 
recom m ending several changes *o the optom etry statutes.

First, w e suggest the repeal o f  AS 08.72.150 w hich establishes an adm inistrative deadline for 
subm itting applications to  the D ivision o f  O ccupational Licensing. We believe this deadline 
should be set by the board  and the division through regulation.

N ext, w e recom m end the repeal o f  the license requirem ents relating to  branch offices (AS 
08.72.125). It appears that the conditions and concerns that originally gave rise to branch 
office licensing no longer exist.

W e are also recom m ending  the repeal o f  language relating to health and visual acuity 
requirem ents for licensure. AS 08.72.140 and AS 08.72.181 contain unreasonable and 
potentially  discrim inatory requirem ents.

Finally , we are recom m ending  the Legislature clarify  the statute tha t relates to the 
supervision and reg istration  requirem ents o f  unlicensed individuals em ployed by opticians 

and optom etrists.

W e w ould respectfully  request tha t the  H ouse Finance C om m ittee consider am ending the 
bills before you to address the issues sum m arized above regarding these specific boards.

A dditionally, on a b roader basis, w e believe that the D ivision o f  O ccupational L icensing 
w ould benefit from  statu tory  authority  to im pose civil fines for unlicensed activity. This 
w ould apply to all p rofessions under its jurisdiction. W e provide a b rie f discussion o f  the

ALASKA STATE LEOISLATUKB DIVISION OF LEGISLATIVE AUDIT
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issue in Recom m endation No. 2 o f  the audit on  the Board o f  D ispensing Opticians. I f  an 
appropriate vehicle is available to accom m odate this m easure, w e believe the division will 
im prove in the efficiency and cost effectiveness o f  enforcem ent activities.

W e are available to assist you in analyzing the boards currently  under sunset review. Please 
feel free to contact m e at any time.
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FAX (907) 465-2029 130 Seward Street, Suite 400
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Copies o f  minutes listed below  were originally included in this file. The minutes are 
available on the legislative com puter database. In order to save space copies o f  minutes have 
not been left in the files.
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The Legislative Budget and Audit Committee is a 
permanent interim committee of the AlasSca 
Legislature..
senators and five r<^resentativ«Mi, with one aiterhate
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every legislature.J *
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legislature with audits of 3tate government agencies. 
The programs .and activities of state government now 
cost mote than S5 billion a year. AsrlegisIaWni.and 
administrators; tty increasingly to. - allocate .state■, 
revenues effectively and make government ̂ b rk  iin ^ p ^  
efficiently, they need information to iwaluate th e .w d S ^  
of governmental; agencies. The audlt woi k pecfonned 
by the Division of Legislativei'Andit felg^/jirovide 
that information.

f  (a lte rn a te )

nhot

ggfcsiw w i



LEGISLATIVE BUDGET AND AUDIT COMMITTEE
Division of Legislative Audit

P.O. Box 113300 
Juneau, AK 99811-3300 

(907) 465-3830 
FAX (907) 465-2347

Septem ber 29, 1995

M embers o f  the Legislative Budget 
and Audit Committee:

In accordance w ith the provisions o f  T itle 24 o f  the A laska Statutes, the attached report is 
subm itted for your review.

This audit w as conducted under the requirem ents o f  AS 44.66.050 and the authority o f 
AS 24.20.271(1). A laska Statute 44.66.050(c) lists criteria to be used to assess the 
dem onstrated public need for a given board, com mission, agency, or program  subject to the 
sunset review process. Currently, under AS 08.03.010(c)(8), the Board o f  D ispensing 
Opticians is scheduled to term inate on June 30 ,1996 . The board would be allowed one year in 
which to conclude its affairs.

In our opinion, the Board o f  D ispensing Opticians should be reestablished. The regulation and 
licensing o f  qualified dispensing opticians is o f  benefit in protecting the public's health, safety, 
and welfare. W e recom m end that the legislature extend the Board o f  D ispensing Opticians 
until June 30 ,2000 .

The audit w as conducted in accordance with generally accepted governm ent auditing standards 
using criteria set out in AS 44.66.050(c). Fieldwork procedures utilized in the course o f 
developing the findings and discussion presented in this report are discussed in the Objectives, 
Scope, and M ethodology section on page one

D EPA R T M E N T OF C O M M ER C E A ND ECO N O M IC D EV ELO PM EN T 
BOARD OF D ISPEN SIN G  O PTICIAN S

Septem ber 29, 1995

A udit Control N um ber 
08-1435-96

I
Legislative Auditor
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O BJECTIVES,S,CQEE> AND METHQPQLQ£Y

In accordance w ith the intent o f  Titles 24 and 44 o f  the Alaska Statutes (sunset legislation), we 
have reviewed the activities o f  the Board o f  D ispensing Opticians. As required by 
AS 44.66.050(a). the legislative com mittee o f reference shall consider this report during the 
legislative oversight process to determine w hether the board should be reestablished. 
Currently, AS 44.66.010(11) states that the board will term inate on June 30, 1996, and will 
have one year from  that date to  conclude its affairs.

Objectives
O ur specific audit ob jectives w ere:

1. To determ ine if  the term ination date o f  the board should be extended.

2. To determ ine if  the board  is operating in the interest o f  the public. In assessing the
operations and  perform ance o f  the board, we utilized the criteria set out in 
AS 44.66.050(c). C riteria  set out in this statute relates to  the determ ination o f  a 
dem onstrated public need for the board.

Scope and M ethodology

The major areas o f  our review  were licensing, exam ination, investigations, and board 
proceedings. W e review ed and evaluated the following:

1. Applicable statutes and regulations.

2. Tests o f  files and docum enfation o f  licensees.

3. M inutes o f  board m eetings and division correspondence files.

4. A ttorney general’s opinions applicable to professional boards.

In addition we conducted interview s with Division o f  O ccupational Licensing staff, and with 
selected licensed dispensing opticians, including the current chair o f  the board.

ALASKA STATE LEGISLATURE -1- DrVlSION OF LEGISLATIVE AUDIT
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O RGANIZATION AND FU N C T IO N

The Board o f  Dispensing Opticians was established under the provisions o f  T itle 8, C hapter 71 
o f  A laska Statutes. The board consists o f five m em bers appointed by the governor and subject 
to legislative confirmation. Four m em bers m ust be dispensing opticians and one a public 
member. Board members serve staggered term s o f  four years.

The board regulates the practice o f  opticianry. The board sets the minim um  standards to 
practice in A laska by:

1. Exam ining and issuing licenses to 
qualified applicants.

2. Establishing, amending, or 
elim inating regulations controlling 
the standards o f professional 
opticianry practice.

3. Revoking, annulling, or suspending 
licenses in accordance with the 
A dm inistrative Procedures Act w hen 
a person has violated dispensing 
opticians’ statutes or regulations.

From  a com m ercial perspective, the licensed dispensing optician is, com pared to  other 
professional groups, som ew hat uniquely situated. The optician provides services that also 
can be provided by two other licensed professionals —  optom etrists and optham ologists (the 
latter being a licensed physician specializing in care o f  the eyes). State law specifies that the 
rights, privileges, and obligations o f  dispensing opticians are designed no t to  “lim it or 
restric t a  licensed  physician  or op tom etrist from  the p ractices enum erated’' in the dispensing 
optician statutes. Additionally, statute provides that “each licensed  p h ysic ia n  and  
optom etrist has a ll the rights and  p riv ileg es w hich m ay accrue under [sta tu te] to a 
dispensing  optician  licensed  [under sta te  law]. "

O pticians provide services to the public that also can be provided by individuals associated 
and supervised by optom etrists and optham ologists. Some opticians w ork independently 
w hile others are em ployed by, or in som e other w ay affiliated with, optom etrists and 
optham ologists. As discussed further in this report, these unique com m ercial relationships 
and circum stances have contributed to allegations o f  w idespread unlicensed activ ity  along 
w ith confusion as to the extent that unlicensed individuals are required to be supervised by 
licensed professionals.

Board of Dispensing Opticians 
(As of June 30,1995)

Alicia Musser - Chairperson 
Patricia Hedges-Gajdos 
Cynde Oleck

yiote - tw o seats, includ ing  the pub lic  
m em ber seat are vacant
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D ivision o f  O ccupational L icensing

The Division o f  Occupational Licensing (OccLic), Departm ent o f  Com m erce and Econom ic 
Developm ent provides adm inistrative and investigative assistance to the Board o f  D ispensing 
Opticians. This assistance is funded by licensing and application fees as appropriated by die 
legislature. Administrative assistance includes budgetary services and functions such as: 
collection o f  fees, maintaining files, receiving and issuing application forms, and publishing 
notice o f  exam inations and m eetings. On its own initiative, o r in response to a com pliant, 
O ccLic m ay conduct an investigation i f  it appears a person has engaged in or is about to engage 
in a  practice over which OccLic has authority. OccLic can issue an order that a person stop the 
practice, bring an  action on Superior Court to enjoin the act, exam ine the books and records o f 
an. individual, and issue subpoenas for the attendance o f  w itnesses and records.

ALASKA STATE LEGISLATURE 4 DIVISION OF LEGISLATIVE AUDIT



R E P O R T  CONCLUSIONS

In our opinion, the Board o f  D ispensing Opticians should be reestablished. The regulation and 
licensing o f  qualified professionals is o f  benefit to the protection o f  the public’s health, safety, 
and welfare. The board provides this service by establishing minimum educational and 
experience requirem ents that provide reasonable assurance that persons licensed are qualified to 
practice. Also, assurance that those licensed act in a com petent m anner is provided by 
investigation o f  com plaints and revocation or suspension o f  licenses when appropriate.

A lthough we determined the Board o f  Dispensing Opticians has dem onstrated that it serves a 
public purpose, w e do have concerns regarding certain aspects o f its adm inistrative operations. 
W e discuss our concerns more extensively in both the Findings and Recom m endations, and 
A nalysis o f  Public Need sections o f  this report.

A laska Statute 08.03.010(c)(l 1) requires that the Board o f  Dispensing O pticians be term inated 
on June 30, 1996. Under AS 08.03.020 the board has a one-year period to adm inistratively 
conclude its affairs. W e recom m end that legislation extend the term ination date for the board 
to June 30 ,2000.

In m aking this recom m endation we have departed from the trend began last year in our sunset 
review  reports. In those reports we recom m ended longer extension periods for occupational 
licensing regulatory boards. This change reflected our view that the adm inistration o f  most 
licensing boards was such that limited benefit would be provided by more frequent sunset 
reviews. W e recom m ended, and the legislature adopted, ten year extensions for the various 
occupational licensing boards that were due to sunset on June 30, 1995.

In this instance, we recom m end that the legislature return to a more limited, four year sunset 
review  cycle. O ur recom m endation reflects concerns that we have regarding certain aspects o f  
the board's performance. These concerns are discussed further in two sections o f  this report —  
Findings and Recom m endations and Analysis o f  Public Need. As discussed in the Findings 
and Recom m endation section, we suggest the legislature consider m aking certain changes to 
the statutes governing the Board o f  D ispensing Opticians. I f  the suggested changes are made, a 
review  o f operations conducted in preparation o f  a 2000 sunset date w ould provide an 
opportunity to assess the im pact o f  any adopted statutory and adm inistrative changes.

Essentially, in this instance we believe there is a prospective benefit to reevaluating the 
operations o f  the Board o f  D ispensing Opticians through the sunset review process. 
A ccordingly, we recom m end the legislature extend the board to 2000, consider the 
recom m ended statutory changes, and set in a motion a process by w hich the im pact o f  these 
actions can be evaluated after three years o f  implementation.
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F INDINGS AND RECOMMENDATIONQ

Recommendation No, 1
The legislature should, amend the statutes related to the licensing o f  opticians w ithout 
exam ination.

Currently, under the statutes related to the Board o f  D ispensing Opticians, provision is m ade for 
individuals to be licensed w ithout having to pass the State's practical exam ination. Provision is 
m ade through two different, although somewhat related, methods —  reciprocity and 
credentials.

Reciprocity
Current statute permits an individual to be licensed as a dispensing optician if  they have been 
practicing in another jurisdiction which has "requirem ents fo r  licensing a nd  gives reciprocal 
righ ts eq u iva len t” to those o f  A laska.1 In practice, this provision has proven inapplicable, 
since A laska has not entered into any reciprocal agreements with any other state. In the 1991 
sunset report prepared by the Legislative Finance Division, it was recom m ended that this 
statute be repealed altogether since it was not effectively providing reciprocal licensure. 
D uring the audit period, the board issued no licenses through reciprocity.

Currently, the Departm ent o f  Law  (DOLaw) is analyzing this statute. D O L aw  is inform ally 
advising that reciprocity m ay be allow ed even in the absence o f  a form al agreement. A s we 
understand it, the D epartm ent o f  Law points to the construction o f the statute saying that 
reciprocal rights need only be equivalent and not necessarily m em orialized in a formal 
agreem ent.

Credentials

A laska law also permits an individual to be licensed without examination as an optician through 
a  credentials process. State law (AS 08.71.145) provides that an individual w ith a valid license 
from  another jurisdiction ‘‘sh a ll be issued  a license w ithout exam ination upon paym ent o f  fees  
a n d  docum entation that the board m ay require by regulation  " [emphasis added]. The board has 
issued several licenses over the past three years under this statutory provision.

'The fu ll statutory reference, at AS 08.71.150 states that

An applicant who has been licensed and has been practicing as a dispensing optician in a state, 
territory, district, or possession of the United States which has requirements for licensing and gives 
reciprocal rights equwalent to those of this state, and who otherwise meets the requirements of 
AS 08.71.110, shall be licensed by the board without examination.

AS 08.71.110, referenced in the statute, sets out the specific qualifications that an ind iv idua l must have to apply for 
taking the optician licensing examination.

-7-ALASKA STATE LEGISLATURE DIVISION OF LEGISLATIVE AUDIT



In its FY 93 A nnual Report, the board endorsed the recommendation made in a prior sunset 
review  that the reciprocity statute be repealed. The board also proposed the deletion o f  the 
credentials exception to licensure w ithout an exam ination set out in AS 0 8 .71 .145.2

In our view, the legislature provided for licensure by reciprocity and credentials as a m eans to 
allow  qualified individuals fair and reasonable access to the profession. A ccordingly, we 
typically adopt a skeptical perspective o f  board actions and practices that serve to underm ine 
statutory intent.

In this instance, however, we agree w ith the recom m endation o f  the board and affirm  the prior 
sunset review ’s recom m endation regarding licensure by reciprocity. The current statute is 
essentially irrelevant and serves to prim arily provide legal support for applicants w ho have 
been rejected and are predisposed to legally challenging the board’s decision.

A lthough w e believe the statutory provision for licensure by credential should be am ended and 
clarified, w e do not believe it should be repealed. The legislaure made provision for licensure 
w ithout exam ination to prevent the board from unduly restricting entry into the profession. 
A ccord ’ ,iy, a credential statute, clarifying the conditions for licensure w ithout exam ination, 
better serves this legitimate public policy goal.

W e recom m end that the legislature set out in more specific statutory language the conditions 
for licensure w ithout exam ination. A s is done elsewhere in statute, we suggest a provision
perm itting licensing by credential in those instances where the applicant can provide
satisfactory docum entation that they are licensed in another jurisdiction w here requirem ents 
and standards are essentially equivalent to those o f Alaska. Such language w ould reflect the 
current standard being utilized by the board. Under regulation 12 AAC 30.100, applicants can 
be licensed w ithout exam ination if  they can dem onstrate they have:

a) passed an equivalent practical examination,

b) passed the national exam ination (or an examination equivalent to the national
exam ination),'1 and,

c) have received training equivalent to that o f  Alaska.

: The fu ll statutory- reference, at AS 08.71.145 states that

A person with a valid license as a dispensing optician from another state, territory, district or 
possession of the United States shall be issued a license without examination for those professional 
areas in which the person is licensed upon payment of any fee and documentation the board may 

require by regulation.

3The national examination is the National Opticianry Competency Examination and is adm inistered by a private 
firm . Professional Testing Services.

-8-
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According to the board’s FY 93 Annual Report, only 14 o f  the 23 states that license opticians 
require that applicants successfully complete a practical exam ination. U nder the equivalency 
requirement, applicants from  these states would seem to be m ost likely, in the first instance, to 
qualify for licensure by credential. In the past, applicants licensed in W ashington and Florida 
have been considered to meet Alaska's standards and accordingly, have been licensed by 
credential, w ithout exam ination.

These circumstances indicate that such amending to the credential statute would not unduly 
jeopardize protection o f  the public. Likewise, clarification o f  the statute would serve to 
establish more clearly the intent o f  the legislature and better circum scribe the discretion o f  the 
board in providing for licensure without examination.

Recom m endation No._2

The legislature should consider adopting statutory changes to provide for more efficient and 
cost-effective control over unlicensed activity.

The investigative unit o f  the Division o f  Occupational Licensing is the agency prim arily 
responsible for the enforcem ent o f  professional licensing laws. The unit utilizes legal processes 
set out in statute in carrying out its investigative and enforcem ent duties.

Unlicensed activity is a concern o f  the Board o f D ispensing Opticians

As discussed in the A nalysis o f  Public Need section, the incidence o f  w hat some eye care 
professionals view  as unlicensed practice is o f  increasing concern. Opticians provide services 
to the public that also can be provided by individuals associated and supervised by optom etrists 
and opthamologists. Som e opticians work independently w hile others are em ployed by, or are 
in some other w ay affiliated with, optometrists and opthamologists. This unique com m ercial 
relationship has contributed to allegations o f  w idespread unlicensed activity along w ith 
confusion as to the extent that unlicensed individuals are required to be supervised by licensed 
professionals.4

The Departm ent o f  Law  has advised the optom etrists’ licensing board that all individuals 
dispensing eyeglasses under its supervision should either be a licensed optician or a registered 
apprentice.5 G iven the conclusions o f  this legal analysis, we received reports and com plaints

4There are provisions in the statutes relating to both opticians and optometrists that acknowledge that services may 
be provided by non-licensed ind iv idua ls under the supervision o f the professional license holder. More specifica lly , 
optician statutes provide for what are termed registered apprentices and require applicants to serve an apprenticeship in 
order to sit for professional examination.

5ln a July 1991 memorandum o f advice from the Department o f Law, the D ivision o f Occupational Licensing was 
advised that ind iv iduals dispensing and fitting eyeglasses under the supervision o f an optometrist still needed to be 
either a licensed optician or a registered apprentice. The attorney general has held this opinion even though statute 
specifies that the rights, privileges, and obligations granted to dispensing opticians are designed not to "limit or restrict 
a licensed physician or optometrist from the practices enumerated" in the dispensing optician statutes. Additionally , 
statute provides that "each licensed physician and optometrist has all the rights and privileges which may accrue under 
[statute] to a dispensing optician licensed [under state law],"
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from dispensing opticians that there is extensive unlicensed activity. That is, numerous 
individuals are dispensing and fitting eyeglasses and contact lenses without a license —  
ostensibly under the supervision o f  licensed optom etrists.6

Enforcement o f  unlicensed activity is low priority

In the context o f  risk to public health, unlicensed activity in the dispensing o f  eyeglasses poses 
a relatively m inor threat. A lthough the threat o f  improperly fitted contact lenses is somewhat 
greater, the public health risk is still relatively small. Accordingly, local prosecuting attorneys 
assign the enforcem ent o f  optician licensing requirements a low priority. Likewise, given the 
many demands o f  various professions, the Division o f  O ccupational L icensing’s investigative 
unit is able to give limited attention to enforcement. However, the division may be able to 
more expediently shut down unlicensed practice through the use o f  civil penalties.

U nder the current statute related to the licensing o f  architects, engineers, and land surveyors a
civil penalty o f  up to a  $5,000 fine can be levied against an individual who engages in
unregistered or unauthorized practice.7 In discussions with the D ivision o f  Occupational
Licensing's investigative unit, this provision has proven to be an effective means to closing
down unlicensed activity. A lthough it has not been invoked, it has been proven to be an

* • • • • 8 
effective deterrent and appears to encourage timely compliance w ith cease-and-desist notices.
In our view, adopting legislation to give the unit this authority at its discretion would be a cost-
effective way to address unlicensed activity in all professions in a  com prehensive, efficient
manner.

6As a result, the value and necessity o f obtaining an optician license in order to work is lessened. Individuals can 

continue to work under the supervision o f optometrist, without obtaining the necessary license. This decreases the 

number of license holders, which has the effect o f increasing license fees, which in turn lessens the incentive o f 

individuals to maintain their license in good standing. From a commercial standpoint, due to lack of enforcemen' of 

licensing requirements, the dispensing optician license in many circumstances is meaningless.

7AS 08.48 295 provides for the following

(a) In addition to any other provision of law, if a person practices or offers to practice 
architecture, engineering, or land surveying in the state without being registered or authorized 
to practice in accordance with the provisions of this chapter, the board may enter an order 
levying a civil penalty.

(b) A civil penalty levied under this section may not exceed S5.000 for each offense. In 
levying a civil penalty, the board shall set the amount of the penalty imposed under this section 
after taking into account appropriate factors, including the seriousness of the violation, the 
economic benefit resulting from the violation, the history of violations, and other matters the 
board considers appropriate.

‘A cease-and-desist order is often the first remedy sought by the investigation unit o f the Division o f Occupational 

Licensing. Essentially, such an order is a legal document that charges an individual with a certain violation o f statute 

and requires them to stop the activity in question.
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Accordingly, w e suggest the legislature consider am ending the central licensing statutes at 
AS 08.01.075(a)(8) to specify that civil fines m ay be imposed for violation o f  either general 
licensing statutes and regulations, in addition to violation o f  the statutes or regulations related to 
any given professional licensing board.

Recom m endation No. 3

The board should im prove the objectivity and consistenc>LoIllig_piactical_examinatiQn.

The board requires applicants for licensure to pass a national written exam ination and a 
practical exam ination to dem onstrate sufficient ability to dispense optical products. Tne current 
practical exam ination is very subjective.

Five tim es in the past four years the scores given applicants for the practical exam ination have 
been challenged. In two o f  these instances, test scores were changed when re-graded, and in 
one o f  these cases the applicant went from a failing to a passing score.

The board acknow ledges that the consistency and scoring procedures for the exam ination m ust 
be improved. The board has started work on developing an examination manual w hich should 
m ake the exam ination process more objective, more consistent, and less vulnerable to 
challenge. U nfortunately, the public board m em ber, who was the most active individual in 
developing these changes, resigned in January 1995. It is our understanding that drafting o f  the 
m anual has been set aside since that time.

W e encourage the board to continue m aking the examination manual a priority, and 
recom m end that the board assign the effort to a subcomm ittee o f  the board for further 
developm ent.
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A  NALYS1S O F  PUBLIC  N EEP i

The following analyses o f the board activities relate to the public need factors defined in the 
"sunset" law, A laska Statute 44.66.050. These analyses are not intended to be comprehensive, 
but address those areas we w ere able to cover w ithin the scope o f  our review.

Limited Analysis

applicants. The board has also proposed changes to statutes and regulations in order to enhance 
the quality o f  opticianry care in Alaska.

T he board has enforced the laws for ongoing license holders in a  uniform  and consistent 
manner. It has held regular m eetings and exam inations throughout the audit period in 
accordance w ith statutory requirements.

others on the board to effectively fulfill the duties o f  the board. As o f the date o f  this report, 
tw o seats rem ain unfilled —  including the public m em ber seat.

D ue to budget constraints the board has been forced to cut back to one annual face-to-face 
meeting. W hile teleconference m eetings have been held, m ost substantive administrative

to-face meeting. This has made it difficult for the board to com plete all its tasks.

The nature o f  the opticianry industry also im pedes the operation o f  the board. The industry is 
in a  state o f  flux. Traditional optician shops are facing increased com petition from chain store 
operations which often offer less expensive, allegedly lower quality eyeglasses. A s discussed 
in Recom m endation No. 2, these stores are often accused o f  using unlicensed, unsupervised 
em ployees. Investigation o f  unlicensed dispensing o f  eyeglasses is a low  priority for the 
D ivision o f  Occupational L icensing’s investigative unit due to the low level o f  health risk it 
represents to the public.

T he extent to  w hich the board, com m ission, o r program  has opera ted  in  th e  pub lic  in terest

A lthough there has been som e inconsistencies and defects in the adm inistration o f  the State's 
practical examination, the board has served the public by exam ining and licensing qualified

ation o f  the board, com m ission, o r  agency program  has been  

 ing  budgetary, resource, a n dpersonnel m atters.

Tw o board seats have been vacant since January o f  1995. This causes a strain on the ability o f

action and the state practical exam ination m ust be adm inistered during the tw o-day annual face-
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Consistent w ith statute, Occupational Licensing has increased the biannual licensing fees from  
$230 to $385.9 There has been a substantial decline in the num ber o f  licensed opticians during 
the m ost current license renewal period. Informed observers we spoke w ith have speculated 
that m any license holders m ay have com e to see that the license is not w orth it in view  o f  the 
increase in fees. A s discussed in the Organization and Function section, the structure o f  the 
vision care profession is such that an individual does not necessarily have to be licensed as an 
optician to legally dispense optical products.

exten t to  w hich the board, com m ission, o n  
are genera lly o f  benefit to  the p u b lic  interest. . •: • >

 ■.........

The board has recom m ended the repeal o f  AS 08.71.150, which provides for licensure by 
reciprocity. This w as also recom m ended in the 1984 and 1991 sunset reports. It has been the 
board's contention that the statute was unnecessary since no other state offered reciprocity to 
A laskan license holders. Licensure without exam ination can be achieved through w hat is 
term ed licensure by credential. For further discussion o f  the issues involved in licensure by 
reciprocity and credentials, see Recom m endation No. 1. As reflected by our analysis presented 
in that recom m endation, w e do not necessarily agree w ith all aspects o f  the board's position —  
however, w e do feel this issue should be clarified in statute.

r e p o r t - t v .  u  i i u n v e t r u n #  u u z  t z j jK L ' i i v z -  kjj m o  w t u

service, econom y o f  service, and  ava ilab ility o f  service that it provides.

All but one m eeting w as advertised in three Alaskan newspapers, with adequate notice for 
interested individuals to attend or to m ake written comment. One m eeting was not advertised 
in the Juneau or Fairbanks papers. Tw o meetings, including this one were rescheduled. 
Therefore, cancellation notices were required to be published.

A t each m eeting, the public w as encouraged to subm it either oral or written testim ony before 
the board.

9AS 08.01.065(c) requires that the Department o f Commerce and Economic Development establish licensing fees so

the total amount offees collected for an occupation approximately equals the actual regulatory costs
for the occupation "regulatory costs " means costs of the department that are attributable to regulation of

an occupation plus

(I) all expenses of the board that regulates the occupation if the board regulates one occupation; . . .

In order to comply w ith the requirements o f the statute, the D ivision o f Occupational Licensing raised the license fees 
for Dispensing Opticians more than two-thirds from S230 to S385 for the 1995 renewal.
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The exten t to  w hich th e  board, com m ission, o r  agency has encouraged p u b lic  participa tion  
in  the  m aking o f  its  regulations a n d  decisions.

Public notices o f  proposed regulations are published in major newspapers. As noted above, 
m eetings were adequately advertised, and time was set aside for public testimony.

Overall, the investigation o f  com plaints against licensees received by the Division o f 
Occupational Licensing is effective. W hile timeliness is an issue, given the circumstances 
surrounding the cases that have rem ained open for an extended period, progress is reasonable. 
Com plaints are prioritized appropriately and handled accordingly.

T he licensing board appears w illing to  take effective licensing enforcem ent action, and to 
operate in a fair and objective manner. In only one instance was a  case heard by a  hearing 
officer. In that case, the hearing officer’s proposed decision was upheld. W hile the board’s 
w illingness to enforce licensure laws is not In question, the efficiency w ith which it acts is in 
doubt. In  tw o cases, licenses to dispense contact lenses were erroneously issued by the board. 
O ne applicant voluntarily returned the license, but another is resisting the rescission.

It is notew orthy that o f  the fourteen investigative cases opened from  FY  92 through FY  95, 
only four involved allegations o f  m isconduct by a licensed optician. Three o f  those four cases 
w ere closed w ith findings o f  no violation, or compliance. One case is still opened. M ore than 
70%  o f  investigative cases involved licensing application problem s, unlicensed practice, or 
challenges to licensing exam ination scores. The rem aining investigations involved applicant's 
com plaints regarding exam inations, allegedly unlicensed practice, and concerns involving 
applicant inform ation.

The two com plaints reported to the om budsm an were o f  a limited scope. The first involved an 
allegedly im proper prescription and the refusal o f  the optician to correct the error. The 
om budsm an's investigator directed the com plainant to file a formal com plaint with the board.

The second com plaint dealt w ith the refusal o f the D ivision o f  Occupational Licensing to allow 
an applicant to sit for the exam ination because the application w as received after the deadline. 
T he om budsm an found that the deadline was set by statute and was due to national exam ination 
standards. H ow ever, the com plainant was advised to appeal to the Board o f  D ispensing 
Opticians. N either o f  these com plaints is cause for concern as to the efficiency with w hich the 
board fulfills its mission.
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The e x te n t to  w hich a board  o r  com m ission  th a t regu la te  en try in to  an  occupation o r  
p ro fessio n  h a s p re sen ted  q u a lifie d  a pp lican ts to  serve  the  public.

A pplicants to the board o f  dispensing opticians are licensed according to statute. O f the ten 
licenses tested, tw o minor errors were detected. Additionally, as discussed above, it was 
brought to our attention that tw o licenses for the dispensing o f  contact lenses w ere issued in 
error.

T he written exam ination process adequately and fairly tests an applicants’ basic knowledge. 
H owever, the state practical exam ination is highly  subjective and subject to challenge. This 
raises concerns regarding the efficiency w ith w hich the board presents qualified applicants to 
serve the public. See Recom m endation N o. 3 for further discussion.

Few er than h a lf  the states nationw ide regulate opticians. O f the 23 states that do, only 14 
require any type o f  practical exam ination. There is little if  any apparent standardization am ong 
the practical tests given in different states. G iven these facts, it also appears that A laska is one 
o f  the m ost difficult states in the nation in w hich to  obtain a license. This may be cause for 
concern about barriers to entry into the opticianry market. For further discussion, see 
Recom m endation No. 1.

. . . . .  . . . . .
T he ex ten t to  w h ich  sta te  p erso n n e l p ractices, in c lu d in g  a ffirm ative action  requirem ents, 
h a ve been  com plied  w ith  b y  the board, com m ission, o r  agency to  its ow n a c tiv itie s  a n d  the  
a rea  o f  a c tiv ity  o r  in terest.

N o com plaints regarding the D ivision o f  Occupational Licensing were received by the 
om budsm an. W e did not find any evidence that the board was not com plying w ith state 
personnel practices, including affirm ative action in qualifying applicants. In no instances has 
the board denied an applicant a license based on personal attributes.

 ••• •••••••: ' ............
The ex ten t to  w h ich  sta tu tory, regu la tory , budgeting , o r o ther changes a re necessary to  
enab le  the  agency, board, o r  com m ission  to  better serve the in terests o f  th e  p u b lic  a n d  to
com ply w ith  the fa c to rs  enum era ted  in  th is  s i  bsection.

. .

The board needs to m eet m ore than once a year to be effective. A t the present, the beard  has 
one tw o-day m eeting annually. One day is needed to conduct the state practical exam ination. 
N ot enough tim e is left to adm inister other board business effectively.

V acant board seats m ust be filled in a  m ore tim ely m anner to ensure that the board functions 
properly. Currently, two seats have been vacant for more than six months. This leaves only 
three m em bers to ftilfill all board obligations. Low  exam iner/examinee ratios have been cited 
as one cause for problem s w ith the state practical examination. A com plete board, coupled 
w ith an additional m eeting/exam ination w ould alleviate this problem.
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The state practical exam ination m ust be more standardized. Lack o f  standardization has lead to 
inconsistency in exam ination scoring. This is partially due to the low exam iner/examinee ratios 
and partially due to the hurried manner in which board m em bers are forced to grade 
examinations. T he board had begun work qn a testing manual, but the m em ber most involved 
in the drafting o f  the m anual resigned and the project has fallen by the wayside. M ore 
standardization is essential to  reduce the number o f  challenges currently received to test scores 
and to better allow  the board and occupational licensing to defend the scores that are given. 
See Recom m endation No. 3 o f  the Findings and Recom m endations section o f  this report.

Statutory changes are necessary to allow better enforcem ent against unlicensed activities. 
Unlicensed practice is com m on in the opticianry industry. Due to the nature o f  the service, and 
the demands on occupational licensing’s investigators, prosecution o f  such matters is a  low 
priority. Unlicensed practice is a class B misdem eanor in A laska. Therefore, the penalty for 
unlicensed practice, as well as the risk o f  prosecution is low. Increasing the penalty for such 
practice w ould heip deter. For further discussion see Recom m endation No. 2.
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TONY KNOWLES, GOVERNOR

DEPARTMENT OF COMMERCE AND 
ECONOMIC DEVELOPMENT
D I V I S I O N  O F  O C C U P A T I O N A L  L I C E N S I N G

P.O. BOX 110806 
JUNEAU, ALASKA 99811-0806 
PHONE: (907) 465-2534 
FAX: (907) 465-2974 
TDD: (907) 465-5437

November 30, 1995

Mr. Randy S. Welker 
Legislative Auditor 
Budget and Audit Committee 
Division of Legislative Audit 
P.O. Box 113300 
Juneau, AK 99811

LEGISLATIVE AUDITDear Mr. Welker:
Reference the Board of Dispensing Opticians Preliminary Audit Report. Thank you 
for this opportunity to comment.
R e c o m m e n d a t io n  N o . 1:

The Legislature should amend the statutes related to the licensing of opticians 
without examination.
We concur that license by credentials (AS 08.71.145) and license by reciprocity 
(AS 08.71.150) provisions should be repealed or clarified by the Legislature. These 
provisions have caused much concern over the past year, and the board has been 
involved in litigation as a result of the confusion. Regulations which were enacted 
several years ago relating to license by credentials have now been determined by the 
Attorney General’s office to be beyond the scope of statutory authority.
As noted in your report, less than half the states regulate opticians. Some of the 
states that do have a licensing scheme in place may not require training prior to 
examination. Some require only a written exam and no practical examination, and 
still others may require training only. Under the current interpretation of license by 
credential and reciprocity provisions, a process is now in place whereby Alaska 
residents have a much harder time qualifying for a license (i.e., Alaska residents are 
required to complete an apprenticeship as well as national written and state practical 
examinations prior to licensure). Placing a higher burden of proving competency on 
Alaska applicants while simply accepting another jurisdiction’s determination of 
competency without regard for the licensing requirements of that jurisdiction does not 
appear to be in the best interest of the public. I f  an Alaska applicant fails the Alaska 
exam, or for whatever reason does not qualify for a license under other provisions of 
AS 08.71, they could simply apply and receive a license in a jurisdiction where the 
requirements are less stringent and then apply for Alaska license under AS 08.71.145 
or 150. Providing this type of loophole in our licensing scheme is not in the best 
interest of the public being served or in providing for equal treatment of Alaska 
optician applicants.
R e c o m m e n d a t io n  N o . 2:

The Legislature should consider adopting statutory changes to provide for more 
efficient and cost-effective control over unlicensed activity.

08-H8LH
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Mr. Randy S. Welker -2- November 30, 1995

We concur with your analysis and have attempted to correct this concern by proposing 
statutory revisions during past legislative sessions.
In our opinion, unlicensed activity w ill continue to rise unless legislative action is 
taken regarding unlicensed activity penalty provisions. Licensees share in the cost of 
administering and enforcing the licensing program. As fewer individuals comply with 
the licensing requirements, there are fewer practitioners to which the enforcement 
costs are spread. The license fees w ill continue to increase potentially leading even 
more individuals to fail to renew their license. There is no particular incentive to 
comply with the licensing requirements when coworkers and competing businesses are 
not being forced to cease business or comply with licensure. Lack of ability to fine 
individuals for unlicensed activity only aggravates the casualness some industry’s 
practitioners may have regarding licensure.
R e c o m m e n d a t io n  N o . 3:

The board should improve the objectivity and consistency of the practical examination.
We concur with this recommendation. As noted, the board also shares concerns with 
the examination process and with the limited opportunity available during meetings; 
they are attempting to resolve areas of concern.
A n a ly s is  o f  P u b l i c  N e e d :

We concur with your comments under the analysis of public need. One comment 
which should be discussed, however, is related to the board’s need to meet more 
frequently to conduct business (currently the board meets only once a year for one 
day). The costs of administering the program, including travel and per diem costs for 
the board, are borne by the licensees. We continue to have an increase in license fees 
since there is a decline in practitioners who are complying with licensure. Although 
the board can easily justify  additional board meeting time, they are at that same time 
attempting to operate in a cost-efficient manner and keep travel and per diem costs at 
a minimum. Teleconference meetings have been held in the past, however, it can be 
difficult to accomplish complex tasks such as rewrite of examinations via 
teleconference. We w ill continue to explore cost-effective avenues for the board to 
accomplish the mandates of its position.

WLH/BG/yd731.ol
110195a
cc: Catherine Reardon, Director

Division of Occupational Licensing, DCED 
bcc: Barbara Gabier, Program Coordinator

Sincerely,
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Title: An Act extending the termination date of Ihe
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sponsor.
R equesto r
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Expenditures/Revenues

Component: Operations

COMPONENT SERIAL NO. 1844

(Thousands of Oollars)
OPERATING EXPENDITURES FY 97 FY 98 i FY 99 I FY 00 1 FY 01 FY 02
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ANALYSIS: (Attacn a separate page if necessary)
HB 382 extends the Board of Dispensing Opticians to June 30, 2000. The costs identified above are included 
in the FY 97 operating budget and therefore, new funds are not required. Costs shown represent only Direct 
expenses of the board based on FY 95 activity. Administrative Indirect expenses are also assessed annually 
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TRAVEL 1.0 1.0 1.0 1.0 1.0 1.0
CONTRACTUAL 1.4 1.4 1.4 1.4 1.4 1.4
SUPPLIES 0.1 0.1 0.1 0.1 0.1 0.1
EQUIPMENT
LAND & STRUCTURES "" ‘
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 9.8 9.8 9.8 9.8 9.8 9.8

CAPITAL EXPENDITURES I I | |

CHANGE IN REVENUES 48.9 5.3 48.9 5.3 48.9 5.3

FUND SOURCE (Thousands of Dollars)
1002 Federa l Receipts
1003 GF Match
1004 General Fund
1005 GF/Program Receipts
1006 GF/MHTIA
Other 1091 Designated PR 9.8 9.8 9.8 9.8 9.8 9.0
TOTAL 9 8 9.8 9.8 9.8 9.8 9.8

Estimate of any current year (FY 96) cost: % 14.4

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
HB 382 extends the Board of Dispensing Opticians to June 30, 2000. The costs identified above are included 
in the FY 97 operating budget and therefore, new funds are not required. Costs shown represent only Direct 
expenses of the board based on FY 95 activity. Administrative Indirect expenses are also assessed annually 
per capita by the number of current licensees. FY 95 program costs (di.ect and administrative indirect) totalled 
$14.4. Fees were adjusted in May 1995 to cover full costs of the program over a two-year period and will be 
reviewed again prior to the next renewal.
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As a member o f the Opticians Association o f Alaska, I would like 
to ask you to consider the importance o f the con tinuance o f ou r 
State Board o f Dispensing Opticians. W e as professional 
dispensing opticians play a significant ro le  in  the health and 
safety o f consumers who require prescription eyewear o r contact 
lenses. It is in  the publics best interest to have qualified licensed 
professionals design, fit and deliver prescription eyewear..
Pilots, bus drivers, truck drivers and other occupations that 
require well fitted and flawless eyewear are some examples o f 
consumers that need obvious critical visual acuity.

We are the professional people who fit, fabricate and ultimately 
dispense one o f the most important products consumers require: 
good vision. We believe these important health care needs can 
best be met through the preservation o f required continuing 
education and licensed dispensing opticians in Alaska. Thank 
you fo r the opportunity to speak on this bill.
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COMMITTEE:
HOUSE STATE AFFAIRS

JANUARY 16, 1996

Official Buaineu

P L E A S E  P R I N T !  

N A M E

Subject of meeting;
HB 382

EXTEND BOARD OF DISPENSING. OPTICIANS

A D D R E S S  (MAILING) & (ZIP) P H O N E R E P R E S E N T I N G
DO YOU WAWT 
TO TESTIFY ?
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