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Representative Norman Rokeberg

S p o n so r  S ta tem en t  HB 339 
"An a c t  re la t in g  to th e  te rm in a t io n  o f p a ren ta l r ig h t s  o f in c a r c e r a te d  p a re n ts "

T h i s  bill g i v e s  th e  c o u r t s  th e  au th o r i ty  to  c o n s i d e r  in c a r c e r a t i o n  in ch i ld  c u s t o d y  c a s e s  d e a l i n g  
with t e rm in a t io n  o f  p a r en ta l  r ights. C u r r en t ly ,  t h e  c o u r t  d o e s  n o t  h a v e  th e  s t a tu t o r y  au th or ity  t o  
d o  th is . H B  3 3 9  will a l l ow  th e  c o u r t s  to : l o o k  at a  p a r en t ' s  im p r i s o n m e n t ;  w h e t h e r  t h e  len g th  o f  
t h e  p r i s o n  t e rm  will in c lu d e  a  s ig n i f i c a n t  p o r t io n  o f  th e  ch i ld 's  m inority ; a n d  t o  c o n s i d e r  
w h e t h e r  o r  n o t  t h e  p a r e n t  h a s  fa i l e d  t o  m a k e  a d e q u a t e  p r o v i s i o n s  f o r  c a r e  o f  t h e  ch i ld  du r in g  
t h e  p r i s o n  te rm .

If a  p a r e n t  is  in p r i s o n  fo r  10  o r  1 5  y e a r s  a n d  p a r en ta l  r ights h a v e  n o t  b e e n  t e rm in a t e d ,  th e  
ch i ld  c a n  l in g er  in a  f o s t e r  h o m e  f o r  y e a r s ,  w i th o u t  a n y  s e n s e  o f  p e r m a n e n c y  a n d  b e l o n g in g .  
T h i s  bill will let th e  c o u r t s  lo o k  a t  t h e  e f f e c t  o n  t h e  r e la t ion sh ip  w h e n  a  p a r e n t  is in p r i s o n  a n d  
u lt im ate ly ,  g i v e  t h e m  a  t o o l  to  m a k e  b e t t e r  c u s t o d y  d e c i s i o n s  fo r  ch i ld r en .

In o r d e r  t o  t e rm in a t e  p a r en ta l  rights, th e  c o u r t s  h a v e  t h e  b u rd e n  o f  p r o o f  o f  s h o w in g  th a t  t h e  
y o u th  i s  a  C h i ld  In N e e d  o f  A id  (CINA) a s  a  r e su l t  o f  p a r en ta l  c o n d u c t ,  a n d  th a t  c o n d u c t  is 
l ikely t o  c o n t i n u e  t o  e x is t .  A la s k a  S t a tu t e  4 7 . 1 0 . 0 1 0  s a y s  that t h e  c o u r t  m a y  o r d e r  th e  s t a t e  t o  
a s s u m e  c u s t o d y  o f  a  m in o r  w h o  is f o u n d  to  b e  a  ch i ld  in n e e d  o f  a id  a s  a  r e su l t  o f  th e  ch i ld  
h a v in g  n o  p a r en t ,  g u a r d ia n ,  c u s t o d i a n ,  o r  r e la t iv e  willing t o  p r o v id e  c a r e ,  in c lu d in g  p h y s i c a l  
a b a n d o n m e n t .  " T h e  d e s t r u c t i o n  m u s t  b e  b r o u g h t  a b o u t  b y  t h e  a c t s  o f  t h e  p a r en t ,  a n d  in o r d e r  
t o  c o n s t i t u t e  a b a n d o n m e n t ,  th e  a c t s  o f  th e  p a r e n t  m u s t  b e  willful." A .M .  v. S t a t e  o f  A l a s k a . 891  
P .2 d  8 1 5 , 8 2 2  (A la ska  1995) . B e in g  s e n t  t o  p r i s o n  d o e s  not, b y  itself, q u a l i fy  a s  willful 
a b a n d o n m e n t .

T h e  c o u r t s  h a v e  e xp l ic it ly  a s k e d  t h e  le g i s la tu r e  t o  a m e n d  th e  s t a t u t e s  to  c o v e r  s i tu a t io n s  
w h e r e  p a r e n t s  a r e  in p r i s o n .  T h e  first t im e  w a s  m o r e  th an  a  d e c a d e  a g o  in N a d a  A. v. S t a t e . 
L a s t  y e a r ,  A l a s k a  S u p r e m e  C o u r t  J u s t i c e  C o m p t o n  a g a in  re- iterated h is  r e q u e s t  for  
l e g i s la t i v e  re l ie f  in A .M .  v . S t a t e  o f  A l a s k a .

I u r g e  y o u  t o  s u p p o r t  th is  bill a s  it will u l t im a te ly  g i v e  th e  c o u r t s  th e  ability t o  m a k e  b e t t e r  
d e c i s i o n s  fo r  ch i ld r en .
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PHONE: (907) 276-4445 F A X  (907) 279-660J

J a n u a r y  23, 1996

Mr. N o r m  R o k e b e r g  
7 1 6  W. 4 t h  A v e n u e  
A n c h o r a g e ,  A K  9 9 5 0 1 v i a  f a c s i m i l e :  4 6 5 - 2 0 4 0

Re: H o u s e  B i l l  No. 339

D e a r  R e p r e s e n t a t i v e  R o k e b e r g :

I w a n t  t o  t h a n k  y o u  s i n c e r e l y  on  b e h a l f  of  t h e  c h i l d r e n ,  
p a r e n t s ,  a n d  f a m i l i e s  t h a t  y o u  w i l l  c r e a t e  t h r o u g h  t h e  i n t r o d u c t i o n  
of  H o u s e  E i l l  No. 339. A s  a n  a t t o r n e y  w h o  p r a c t i c e s  f a m i l y  law 
e x t e n s i v e l y ,  I h a v e  s e e n  t o o  m a n y  p a r e n t s  t h a t  d e s p e r a t e l y  w a n t e d  
t o  a d o p t  a c h i l d  w h e n  t h e  c h i l d  w a s  p r e v e n t e d  f r o m  b e i n g  a d o p t e d  b y  
t h e  p o t e n t i a l  f u t u r e  p a r e n t i n g  of  a b i r t h p a r e n t  in j a i l  f o r  a lo n g  
t e r m  s e n t e n c e .  I s i n c e r e l y  a p p r e c i a t e  t h e  f a c t  t h a t  y o u  h e a r d  t h e  
A l a s k a  S u p r e m e  C o u r t ' s  p l e a  t o  p r o v i d e  our c o u r t s  w i t h  a l i t t l e  
m o r e  f l e x i b i l i t y  in a p p r o v i n g  a n  a d o p t i o n  w h e n  t h e  b i r t h p a r e n t  is 
l i k e l y  t o  b e  i n c a r c e r a t e d  f o r  t h e  m i n o r i t y  of t h e  child.

I t  is t r a g i c  w a t c h i n g  c h i l d r e n  s u f f e r  f o r  t h e i r  p a r e n t ' s  
c r i m e .  C h i l d r e n  n e e d  a r e a l  s e n s e  of f a m i l y  a n d  t h e  s e c u r i t y  of 
b e l o n g i n g  to  a f a m i l y  unit. Y o u r  bill, H o u s e  B i l l  No. 339, w i l l  
u n d o u b t e d l y  p r o v i d e  a m o r e  s o l i d  f o u n d a t i o n  f o r  t h e s e  c h i l d r e n  w h o  
h a d  b e e n  f o r g o t t e n  f o r  so m a n y  years.

I h o p e  t h a t  t h e  L e g i s l a t u r e  w i l l  s u p p o r t  H o u s e  B i l l  No. 339 
a n d  p a s s  it q u i c k l y .

T h a n k  yo u .

S i n c e r e l y ,

K A W / j m h

K a t h l e e n  A. W e e k s



P e g g y  T h o m a s  
9 2 0 8  L o n g  R u n  D r iv e  
J u n e a u ,  A la s k a  99801  
J an u a r y  19, 1 9 9 6

T h e  H o n o r a b l e  N o r m a n  R o k e b e r g  
A la s k a  S t a t e  L e g i s la tu r e  
S ta t e  C a p i t o l ,  R o o m  110  
J u n e a u ,  A la sk a  9 9 8 1 1

R e :  H o u s e  Bill N o .  3 3 9
An a c t  re la t ing  to  th e  t e rm in a t ion  o f  pa ren ta l  
r igh ts  o f  i n c a r c e r a t e d  p a r e n t s

D e a r  R e p r e s e n t a t i v e  R o k e b e r g :

I a m  writing in s u p p o r t  o f  H B  3 39 .  T h e  c a s e  a p p e a l e d  t o  t h e  s u p r e m e  c o u r t  in 
A .M .  v. S t a t e . 891 P .2 d  815 , 8 2 2  (A laska  1995), a r e  th e  ch i ld r en  I h a v e  p r e s e n t l y  in m y  
c a r e .  I a m  a  f o s t e r  p a r e n t  a n d  t h e  tw o  ch i ld ren , S a m a n th a  a n d  M a r c ,  will h a v e  b e e n  with 
m e  f iv e  y e a r s  o n  F e b r u a r y  2 2 n d .

T h e  ch i ld r e n 's  m o t h e r  r e l in q u is h e d  h e r  p a r en ta l  r ights with th e  u n d e r s t a n d in g  that 
I w o u l d  a d o p t  th e  ch i ld r e n  a n d  t h e  fa th e r 's  r igh ts  b e  t e rm in a te d .

M a r c  a n d  S a m a n t h a  w e r e  t a k e n  in to  c u s t o d y  at a g e  3  a n d  18  m o n th s ,  r e s p e c t i v e ly ,  
b e c a u s e  the ir  fa ther, A n th o n y  M an c in i ,  w a s  a r r e s t e d  for T h e f t  in th e  S e c o n d  D e g r e e  a n d  
S e x u a l  A b u s e  o f  a  M in o r  in t h e  S e c o n d  D e g r e e .  Mr. M an c in i  w a s  s u b s e q u e n t l y  c o n v i c t e d  
o f  t h o s e  c h a r g e s .  H e  r e c e i v e d  10  y e a r s  in c a r c e r a t i o n  with o n s  y e a r  s u s p e n d e d  for  a  total 
o f  n in e  y e a r s .  In jail t im e  th a t  m e a n s  h e  will h a v e  s e r v e d  five y e a r s .  H e  is d u e  t o  b e  
r e l e a s e d  M a y  14th o f  th is  y e a r .



R ep re s e n ta t iv e  R o k e b e r g
J a n u a r y  19, 1996
P a g e  2

Mr. M a n c in i ’s  p a r en ta l  r igh ts w e r e  t e rm in a t e d  b y  J u d g e  C a r p e n e t i .  Mr. M an c in i  
a p p e a l e d .  T h e  s u p r e m e  c o u r t  r e m a n d e d  th is c a s e  M a r c h  10, 1995 , t o  J u d g e  C a r p e n e t i  
a n d  w e  a r e  a g a in  aw a i t in g  h is  d e c i s i o n  a s  t o  t e rm in a t ion .  J u s t i c e  C o m p t o n  o f  t h e  A la s k a  
S u p r e m e  C o u r t  h a s  tw i c e  u r g e d  th e  le g i s la tu r e  t o  "d e f in e  m o r e  c le a r ly  t h e  e f f e c t  o f  . 
i n c a r c e r a t i o n  o n  p a r en ta l  rights." (A.M. v. S ta te ,  p p .  29-30 o f  th e  op in ion )

Mr. M an c in i  h a s  a n  e x t e n s i v e  ju v e n i le  a s  well a s  adu lt  cr im ina l h is to ry .  H e  h a s  n o  
r e la t iv e s  in th e  s t a t e  o f  A la sk a .  In Ju ly  1 9 9 0  h e  p l a c e d  th e  ch i ld r en  in s t a t e  c a r e  ( b e c a u s e  
h e  h a d  n o  o n e  t o  c a r e  for  th e  ch ild ren) w h ile  h e  s e r v e d  tw o  w e e k e n d s  o f  jail t im e .  H is  
cr im ina l a c t s  h a v e  b e e n  willful a n d  s e e m  likely t o  c o n t in u e .

T h e s e  ch i ld r e n  h a v e  g r o w n  u p  in m y  h o m e ;  t h e y  h a v e  b e c o m e  a  pa r t  o f  m y  fam ily . 
T h e y  h a v e  b e e n  in l im b o  t h e  five y e a r s  wh ile  w a it in g  for  t h e  c o u r t s  t o  d e c i d e  the ir  fa te . 
W h ile  th e  ch i ld r en  h a v e  f r e q u e n t  c o n t a c t  with their m o t h e r  a n d  w e e k l y  c o u r t- o r d e r e d  
t e l e p h o n e  c o n t a c t  w ith  the ir  father, th e y  still h a v e  a  n e e d  t o  b e l o n g  t o  a  fam ily-  
p e rm a n e n t l y .

I u r g e  y o u  t o  s u p p o r t  th is  bill t o  g i v e  th e  c o u r t s  a n o th e r  o p t i o n  in d e c i d i n g  children-  
in-need-of-aid c a s e s .  T h i s  c a s e  s e e m s  to  d e m o n s t r a t e  p e r f e c t ly  t h e  n e e d  for  this 
l e g is la t ion .

S in c e r e ly ,

P e g g y  T h o m a s

A t t a c h m e n t s
(1) S u p r e m e  C o u r t  O p in i o n  N a d a  A. v. S ta t e
(2) S u p r e m e  C o u r t  O p in i o n  A .M .  v. S t a t e
(3) First le tter a s k in g  for  s p o n s o r s h i p  o f  l e g is la t ion
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p a r e n t - c h i l d  bond.

In sum, to the e x t e n t  t h e  r e c o r d  sup p o r t s  t h e  c o n c l u s i o n  

t h a t  A . M . ' s  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  been d e s t r o y e d ,  t h a t  

d e s t r u c t i o n  a p p e a l s  to h a v e  r e s u l t e d  from the fa c t  of h i s

i n c a r c e r a t i o n .  Ho w e v e r ,  A . M . ' s  i n c a r c e r a t i o n  c ould n o t  s e r v e  as 

t h e  p r o p e r  b a s i s  for a f i n d i n g  of d e s t r u c t i o n  of the p a r e n t - c h i l d  

r e l a t i o n s h i p ,  s i n c e  it w a s  n o t  t h e  c o n d u c t  upon w h i c h  t h e  c o u r t  

r e l i e d  in f i n d i n g  t h a t  A.M. h a d  c o n s c i o u s l y  d i s r e g a r d e d  h i s  

p a r e n t a l  o b l i g a t i o n s . 8 C o n v e r s e l y ,  t h e  c o n d u c t  i n v o l v e d  in A . M . ' s  

c o n s c i o u s  d i s r e g a r d  of h i s  p a r e n t a l  o b l i g a t i o n s  was not t h e  c o n d u c t  

t h a t  " l e d  to the d e s t r u c t i o n  of t h e  p a r e n t - c h i l d  r e l a t i o n s h i p . "

T h e  s u p e r i o r  c o u r t ' s  c o n c l u s i o n  t h a t  A . M . ' s  d i s r e g a r d  of 

h i s  p a r e n t a l  r e s p o n s i b i l i t i e s  led to the d e s t r u c t i o n  of h i s  p a r e n t -

I n d e e d ,  A . M . ' s  i n c a r c e r a t i o n  is  n o t  the t y p e  o f  w i l l f u l  
a c t  u p o n  w h i c h  a b a n d o n m e n t  m a y  be  based. Na d a  A. , 660 P . 2 d  a t  439. 
T h e  S t a t e  n e v e r t h e l e s s  i n v i t e s  u s  t o  h o l d  w a s
i n c a r c e r a t e d  as a r e s u l t  of h i s  v o l u n t a r y  >'tlHrc' h i s
i n c a r c e r a t i o n  w a s  a f o r e s e e a b l e  c o n s e q u e n c e  ofJjJ
t h e  i n a b i l i t y  to p r o v i d e  for his c h i l d r e n
i n c a r c e r a t i o n  is t h e r e f o r e  a r e s u l t  of h i s  v o l u n t a r y  c o n d u c t ,  a n d
t h a t ,  i n  t h i s  sense, A . M . ' s  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  b e e n  
d e s t r o y e d  b y  h i s  p r e - i n c a r c e r a t i o n  d i s r e g a r d  of h i s  p a r e n t a l  
d u t i e s .  I n  s u p p o r t  of t h i s  theory, t h e  S tate c i t e s  a n u m b e r  of  
c a s e s  t h a t  l i k e n  v o l u n t a r y  c r i m i n a l  a c t s  to acts of a b a n d o n m e n t .  
S e e ,  e . g . . H u s t o n  v. H a g g a r d , 475 S . W . 2 d  330, 333 (Tex. A p p .  19 7 1 ) ;  
In  r e  D o b b s , 531 P . 2d 303 (Wash. App. 1975).

T h e  S t a t e ' s  t h e o r y  is e s s e n t i a l l y  t h e  s a m e  t h e o r y  
a d d r e s s e d  b y  J u s t i c e  C o m p t o n ' s  c o n c u r r e n c e  in Hadft 6 6 0  P . 2 d  a t  
4 4 1 .  T h e  g i s t  o f  J u s t i c e  C o m p t o n ' s  N a d a  A. roncui^rinch, h o w e v e r ,  
w a s  t h a t  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  u n d e r  t h i s  t h e o r y  w a s  
i m p e r m i s s i b l y  JUhflier t h e  s t a t u t o r y  f r a m e w o r k  t ^ h e n ^ i n e x i s t e n c e .  
J u s t i c e  C o m p t o n  u r g e d  t h e  l e g i s l a t u r e  t o  a m e n d  a l l o w
t e r m i n a t i o n  undyr- t h i s  t h e o r y .  Id- T h e  s t a t u t < ^ , . J t e a w « y o r k  in 
e x i s t e n c e  w h e n  H a d a  A. w a s  d e c i d e d  r e m a i n s  e s s e n t i a l l y  u n c h a n g e d ,  
d e s p i t e  t h e  c o n c u r r i n g  o p i n i o n .  W e  d e c l i n e  t h e i n v i t a t i o n  
t o  a d o p t  t h i s  t h e o r y  in t h e  a b s e n c e  of a s t a t u t o r y  <5hGhgev*

- 1 5 -  4 1 7 7
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C O M P T O N ,  J u s t i c e ,  w i t h  w h o m  R A B I N 0 W I T 2 , J u s t i c e ,  joins, 

c o n c u r r i n g .

O n e *  a g a i n  t h e  t e x t u a l  f a b r i c  of A S  4 7 . 1 0 . 0 8 0  c o n f i n e s  

u s  t o  a n  u n c o m f o r t a b l e  fit. S e e  N a d a  A. v. S t a t e , 660 P . 2 d  436, 

4 4 1 - 4 3  ( A l a s k a  1983) (Compton, J., c o n c u r r i n g ) .  A.M. is s e r v i n g  

a  p r i s o n  t e r m  o f  a l m o s t  t e n  y e a r 3  for s e x u a l l y  a b u s i n g  h i s  

s t e p d a u g h t e r .  H o w e v e r ,  w e  are u n a b l e  to a f f i r m  t h e  t e r m i n a t i o n  of 

h i s  p a r e n t a l  r i g h t s .  I a g r e <  w i t h  our d i s p o s i t i o n  o f  t h e  l e gal 

i s s u e s  i n  t h i s  c a s e  b e c a u s e  I d o  n o t  b e l i e v a  t h e  w o r d i n g  o f  t h a  

s t a t u t e s  g i v e  us  a n y  c h o i c e .  Further, t h e  d o c t r i n e  o f  s t a r e  

d e c i s i s  c o m m a n d s  t h a t  w e  f o l l o w  s t a t u t o r y  i n t e r p r e t a t i o n  

e s t a b l i s h e d  b y  p r a c e d s n t .  I w r i t e  s e p a r a t e l y  to e x p r e s s  m y  

c o n t i n u i n g  b e l i e f  t h a t  a l e g i s l a t i v e  r e s p o n s e  t o  t h i s  i s s u e  is 

a p p r o p r i a t e ,  a n d  a l s o  t h a t  it is n o w  long o v e r d u e .

W h e n  we, as a so c i e t y ,  t e r m i n a t e  p a r e n t a l  r i g h t s ,  w *  

s e v e r  t h e  f u n d a m e n t a l l y  i m p o r t a n t  r e l a t i o n s h i p  b e t w e e n  p a r e n t  a n d  

c h i l d .  In o u r  s o c i e t y  t h i s  r e l a t i o n s h i p  is h i g h l y  v a l u e d ,  y e t  at 

t i m e s  it  m u s t  be  s e v e r e d .  W e  s e v e r  it o n l y  w h e n  t h e  h e a l t h  ar.d 

s a f e t y  o f  t h e  c h i l d  m a n d a t e  t h a t  w e  do so. T h e  b a l a n c i n g  of t h e  

p a r e n t a l  r e l a t i o n s h i p  a g a i n s t  the h e a l t h  a n d  s a f e t y  o f  t h e  c h i l d  

is a c o m p l e x  d e c i s i o n  r e p l e t e  w i t h  s o c i a l  p o l i c y  c h o i c e s .  H o w e v e r ,  

t h e  t a s k  o f  d e t e r m i n i n g  d e s i r a b l e  s o c i a l  p o l i c y  in t h e  s p h e r e  of 

p r e s e r v a t i o n  o r  t e r m i n a t i o n  of the p a r e n t - c h i l d  r e l a t i o n s h i p  is a 

t a s k  w h i c h  c o u r t s  are n o t  e q u i p p e d  to u n d e r t a k e .  I t  is not a 

s p h e r e  in w h i c h  t h e  j u d i c i a r y  s h o u l d  e n g a g e  in s o c i a l  e n g i n e e r i n g .

I n  N a d a  A . . I u r g e d  t h e  A l a s k a  L e g i s l a t u r e  t o  d e f i n e  m o r e

~ . 3 xZt* x, 2

- 2 9 -  4 1 7 7



c l e a r l y  t h e  e f f e c t  o f  i n c a r c e r a t i o n  o n  p a r i m t a l  r i g h t # . I d . a t  

44 1 .  I  d o  t o  a g a i n .  W h a t  is n e e d e d  is an i n f o r m e d  s o c i a l  p o l i c y .  

T h e  f a c t  t h a t  d i f f i c u l t  s o c i a l  p o l i c y  c h o i c e s  m u s t  be m a d e  is n o t  

a j u s t i f i c a t i o n  f o r  i g n o r i n g  t h e  i s s u e s  f r o m  w h i c h  t h e  d i f f i c u l t i e s  

h a v e  s p r u n g .  I t h i n k  it u n f o r t u n a t e  t h a t  t h e  l e g i i l a t u r e  c o n t i n u e s  

t o  i g n o r e  t h e  e f f e c t  o f  a p a r e n t ' s  i n c a r c e r a t i o n  o n  a  c h i l d  a n d  o n  
t h e  c o n t i n u a t i o n  of t h e  p a r e n t - c h i l d  r e l a t i o n s h i p .
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In this case, it would have been prefera­
ble for the court to re-instruct the jury. Its 
failure to do so, however, did not so preju­
dice Drott as to constitute reversible error. 
Therefore, we affirm the superior court's 
ruling on the offered instruction.

F. Test Performed by Yukon
[13] Shortly before trial, Rohloff (Yu­

kon’s mechanic), Sundborg (Yukon’s expert 
mechanic) and Yukon's attorney conducted 
experiments on the brake system of the 
same crane involved in Gordon’s accident. 
Drott attempted to introduce evidence of 
the experiments at trial. The trial court 
determined that the evidence was relevant, 
but that it was inadmissible because it was 
cumulative.

Drott argues that the evidence should 
have been admitted. The purpose of the 
proffered testimony was not to have the 
jury draw conclusions about the particular 
crane, but to show the capabilities of Drott 
250 cranes in general. According to Drott, 
the results of the experiments showed that 
the brake system, if properly maintained, 
was not defective. Drott argues that hav­
ing an adverse party perform the tests 
merely made the results dramatic and pro­
bative.

Alaska Rule of Evidence 403 provides: 
“Although relevant, evidence may be ex­
cluded if its probative value is out­
weighed by the danger of unfair preju­
dice, confusion of the issues, or mislead­
ing the jury, or by considerations of un­
due delay, waste of time, or needless pre­
sentation of cumulative evidence."

As Gordon argues, there was a danger of 
unfair prejudice from the brake test evi­
dence because the testing procedure was 
slipshod and no written records were kept. 
Because the tests were performed on the 
same crane that was involved in Gordon’s 
accident, there was also a danger that the 
issues would be confused, or the jury would 
be misled by the test results. Further, as 
the trial court found, the evidence was 
cumulative. In light of these considera­
tions, we hold that the trial court did not 
abuse its discretion in deciding that the

probative value of Yukon's experiment re­
sults was outweighed by the possibility of 
resulting jury prejudice and undue trial de­
lay.

The judgment below is AFFIRMED.

NADA A, Appellant and Cross-Appellee, 

v.

STATE of Alaska, Appellee and 
Crow-Appellant.

Noe. 6546, 6693.

Supreme Court of Alaska.

Feb. 25, 1983.

Natural mother appealed from order of 
the Superior Court, Fourth Judicial District, 
Fairbanks, James R. Blair, J., which termi­
nated parental rights and stayed cross ap­
peal. The Supreme Court, Connor, J., held 
that: (1) evidence sustained finding of 
abandonment; (2) trial court applied proper 
test defining abandonment; but (3) evi­
dence did not support finding that the act 
of abandonment was likely to continue or 
be repeated; and (4) there was no denial of 
e^ual protection to child in permitting 
mother to seek reconsideration of termina­
tion order prior to final adoption decree.

Reversed.

Compton, J., filed a concurring opinion.

1. Infants ♦=» 157
Test for abandonment involves consid­

eration of whether the parent’s conduct has 
evidenced a disregard for the parental obli­
gations and whether that disregard has led 
to a destruction of the parent-child relation­
ship.
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2. Infants c=»180 natural parents seek reconsideration of ter-
Evidence that mother had fled from mination order and treatment of other chil-

city, leaving child with a babysitter, and dren whose parents' rights have been termi-
evidence of eight-month period during nated need only satisfy reasonable basis
which mother lived in a different city than 
the child sustained finding of abandonment

3. Infants *=210
Record demonstrated that court did not 

consider incarceration of mother in deter­
mining issue of abandonment of child by 
mother.

4. Motions *=62
When written findings of fact conflict 

with an oral statement made by judge, 
written findings are controlling.

5. Infants ‘•=210
Record demonstrated that trial court 

considered many facts, in addition to best 
interests of the child, in determining to 
terminate parental rights.

6. Infants *=210
Trial court's finding that mother was 

likely to continue to demonstrate a con­
scious disregard of the obligation owed by 
parent to a child even after her release 
from incarceration because she suffered 
from an impulsive personality disorder was 
insufficient to support finding, required for 
termination of parental right3, that the pa­
rental conduct warranting termination was 
likely to continue. AS 47.10.080(cX3).

7. Infants *=155
Mother’s impulsive personality disorder 

was not, itself, upnduct and thus not a 
ground for termination of parental rights. 
AS 47 H>.06O(eX3).

8 Infants •»= 157
Where mother’s abandonment of child 

was taken under stressful and unique cir­
cumstances, involving her imminent incar­
ceration for killing the child's father, it 
would be unjustified to infer likely future 
abandonment from that incident AS 47.-

9. Constitutional Law <•=82(10)
Child's right to a permanent, adequate 

home is not fundamental and any differ­
ence between treatment of children whose

test

10. Action <=68
Good cause required for natural parent 

to stay adoption proceedings pending recon­
sideration or order terminating parental 
rights is a showing that it would be in the 
best interests of the child to resume living 
with the natural parents because they have 
sufficiently rehabilitated themselves to pro­
vide proper guidance and care for the child.

11. Constitutional Law *=225.1
Review of termination orders by par­

ents who assert that they can now take care 
of the child properly does not deny equal 
protection to children awaiting adoption.

John Hagey, Asst. Public Defender, Fair­
banks, Dana Fabe, Public Defender, An­
chorage, for appellant and cross-appellee

D. Rebecca Snow, Asst. Atty. Gen., Fair­
banks, Wilson L. Condon, Atty. Gen., Ju­
neau, for appellee and cross-appellant.

Before BURKE, CJ., and RABINOWITZ, 
CONNOR, MATTHEWS and COMPTON, 
JJ.

OPINION

CONNOR, Justice.
Nada A. appeals the termination of her 

parental rights to her son, OA.  At the 
conclusion of the termination hearing in 
superior court, the judge found that O.A. 
was a child in need of aid and that his 
mother's disregard of her parental obliga­
tions was likely to continue. The court 
ordered the termination of her parental 
right3, but further ordered that in the event 
of a change in circumstances, Nada could 
apply for a reconsideration of the termina- 
t;<>n at any time before CLA is adopted. 
1 .,e state cross-appeals this order permit­
ting a reconsideration of the termination.

A U lk a  Rtp. a s s e i  P J4 — 7
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Nada gave birth to 0-A  on June 29,1978. 
Her husband, Mohammed, repeatedly bat­
tered both his wife and child. In January, 
1979, shortly after one of these incidents, 
Nada shot and killed Mohammed. She was 
then 17 years old. A/ter the shooting, 
Nada left Fairbanks with 0-A. and went to 
stay with her sister, Marie Gee, in Wash­
ington State. A few days after her arrival, 
Nada was arrested and charged with first 
degree murder. She was then incarcerated 
in a juvenile facility in Washington until 
she reached age 18. With the exception of 
a few months 3pent in temporary foster 
care, O.A. lived with Marie while Nada was 
incarcerated. Marie brought O.A. to the 
prison facility twice weekly for visits with 
Nada.

After entering a negotiated plea to the 
charge of manslaughter in Fairbanks, Nada 
was sentenced in July of 1980. Marie 
brought O-A. with her to Alaska for the 
sentencing. After sentencing, Nada was 
released on appellate bond and O-A re­
joined her.

On October 15, 1980, Nada took O-A to 
the bal itter’s, packed a few clothes and 
went to Anchorage to escape mounting per­
sonal pressures. Nada did not return to 
Fairbanks because she feared that she 
would be put in jail and would be unable to 
get O.A. back.

Emergency custody of 0-A. was assumed 
by the Division of Family and Youth Serv­
ices [DFYS] on October 16,1980. From the 
last week in October of 1980 until the 
present, O.A. has remained in the foster 
care of the L. family.

Nada remained in Anchorage until June 
27, 1981, when she voluntarily turned her­
self in to the authorities. After she was 
transported back to Fairbanks, Nada tried

I. AS 47.10.080(c)(3) provides:
" (c )  If the court finds that the minor is a 

child in need of aid. it shah

(3 ) by order, upon a showing in the adjudi­
cation by clear and convincing evidence that 
there is a child in need of aid under AS 
47.10.010(a)(2) a s a result of parental con­
duct and upon a showing in the disposition 
by clear and convincing evidence that the

to make contact with O.A. through the 
DFYS. Her request was refused, because 
the DFYS had decided to seek termination 
of her parental rights. On July 1, 1981, a 
petition for termination of parental rights 
was filed by the state. The court found
O.A. to be a child in need of aid as a result 
of physical abandonment under AS 47,10.- 
010(a)(2XA). It then had authority under 
AS 47.10.030(cX3) to terminate Nada’s pa­
rental rights upon a showing, by dear and 
convincing evidence, that parental conduct 
leading to the “child in need of rid” deter­
mination was likely to continue.’* The order 
terminating Nada A.’s parental rights was 
signed on January 11, 1982. This appeal 
followed. Adoption proceedings have been 
stayed pending disposition of the appeal.

I. ABANDONMENT 
Nada argues that the trial court erred in 

its finding of “physical abandonment" She 
daims that the trial court applied an incor­
rect legal standard in reaching this determi­
nation. Specifically, Nada alleges that the 
court relied on the subjective viewpoint of 
the child rather than on an objective stan­
dard. She contends that a proper applica­
tion of the abandonment test would result  
in a finding that her conduct did not evi­
dence a disregard of her parental obliga­
tions.

In D M  y. State, 515 PJ2d 1234 (Alaska 
1973), in rejecting the application of a sub­
jective standard to measure a parent's in­
tention to abandon a child, we stated: 

“Whether or not there has been an 
abandonment within the meaning of the 
statute is to be determined objectively, 
taking into account not only the verbal 
expressions of the natural parents but 
their conduct as parents as well."

parental conduct is likely to continue to exist 
if there is no termination of parental rights, 
terminate parental rights and responsibilities 
of one or both parents and commit the child 
to the department or to a legally appointed 
guardian of the person of the child, and the 
department or guardian shall report annually 
to the court on efforts being made to find a 
permanent placement for the child."
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515 P.2d at 1236-37. We have followed this 
standard consistently. See In re ELJ.(T.), 
557 P,2d 1128, 1131 (Alaska 1976); In re 
B.J., 530 P2d 747, 748-49 (Alaska 1975); In 
re Adoption of V.M.C., 528 P.2d 788, 793 
(Alaska 1974); In re Adoption of AJ.N^  
525 P.2d 520, 523 (Alaska 1974); D.M. v. 
State, 515 P.2d 1234, 1236-37 (Alaska 1973). 
We agree with the state’s view that the 
court properly found the existence of a 
physical abandonment under the objective 
standard.

(1,2] The test for abandonment has two 
prongs: (1) has the parent’s conduct evi­
denced a disregard for his or her parental 
obligations, and (2) has that disregard led to 
the destruction of the parent-child relation­
ship. Adoption of 528 P.2d 788, 793
(Alaska 1974). A review of the record indi­
cates that the court had before it sufficient 
objective evidence to satisfy the first prong 
of the abandonment test. The testimony 
about how Nada had fled from Fairbanks 
leaving O.A. with a babysitter provides suf­
ficient objective evidence indicating disre­
gard of parental obligations. In addition, 
at the hearing, the trial judge specifically 
referred to the eight month period of sepa­
ration during which Nada lived in Anchor­
age as “for all practical purposes destroy­
ing] the parent/child relationship.” There­
fore, the trial court properly applied the 
legal standard and its finding of abandon­
ment should not be reversed.

Nada also argues that the trial court 
erred by considering her incarceration as 
abandonment She contends that in order 
to constitute abandonment the acts of the 
parent must be willful. Yet incarceration 
was beyond her control and, she claims, 
actually resulted from her attempt to pro­
tect O.A. from his father.

2. W hen  w ritten  findings of fact conflict w ith  an 
ora l statem ent made by a judge, the written  
find ings are controlling. Ronne v. Ronnc, 568 
P.2d 1021. 1023 n. 5 (Alaska 1977). See also  
W illiam s v. C ity o f  Valdez, 603 P.2d 483, 492 n. 
30 (A laska  1979).

3. A S  47.10.082 reads:
" In  m aking its dispositional order under AS  
47.10.080(b) the court shall consider the best

[5,4] Wo have said that "[i]n order to 
constitute abandonment, the acts of the 
parent must be willful.” In re BJ., 530 
P.2d 747, 750 n. 12 (AJaaka 1975). The trial 
judge did orally state that he considered 
involuntary incarceration to constitute 
abandonment, but the written findings of 
fact, which were submitted by the state and 
signed by the court, referred to the volun­
tary absence from October of 1980 to June 
of 1981 as the relevant conscious disregard 
of parental obligations.1 Consequently, we 
find no reversible error.

II. BEST INTERESTS OF THE CHILD 
Nada argues that the trial court misinter­

preted our previous decisions and incorrect­
ly used the best interests of the child as the 
sole criterion for its decision to terminate 
her parental rights. She claims that the 
best interests of the child should be con­
sidered only after it has been shown that 
there is sufficient parental misconduct to 
justify termination.

[5] The state argues that the best inter­
ests of the child are a significant, but not 
dispositive, consideration at each step in 
determining whether to terminate parental 
rights.1 It claims that the trial court’s ac­
tions ware consistent with the approach we 
have repeatedly espoused that the best in­
terests of the child are to be considered only 
after a finding of parental unfitness or a 
determination that the first prong of the 
abandonment teat has been satisfied. See, 
eg., In re Adoption of ICS., 543 P.2d 1191, 
1195 (Alaska 1975); In re Adoption o f  
V.M.C, 528 P.2d 788, 793 (Alaska 1974); In 
re Adoption o f AJ.N., 525 P2d 520, 523 
(Alaska 1974). While the best interests of 
the child become relevant ?t some point, 
there first must be a showing of parental

interests o f the child and public, and in -tak­
ing its dispositional order under AS 47.10.- 
080(c) the court shall consider the best in ter­
ests o f the child; in either case the court 
shall consider also the ab ility of the state to 

custody and to care for the child to 
protect h is best interests under AS 47.10.-
010-47.10.142."
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conduct sufficient to justify termination. 
Id. The trial court’s findings clearly show 
that it was aware that several factors in 
addition to beat interest enter into a termi­
nation order. In deciding to terminate 
Nada’s parental rights, the trial court fol­
lowed the correct procedure. It did not 
merely compare the merits of the home to 
be provided by Nada with that of the L  
family.

IIL TRIAL COURT'S FINDINGS 
Nada argues that the court’s finding that 

her disregard of her parental obligation was 
likely to continue in the future was clearly 
erroneous.

AS 47.10.080(cX3) requires as prerequi­
sites to termination of parental rights that 
first, the child is a child in need of aid “as a 
result of parental conduct," and second, 
dear and convincing evidence that "the pa­
rental conduct is likely to continue to ex­
ist"  The parental conduct relied on by the 
trial judge in determining that O.A. was a 
child in need of Jd  was:

'That on October 15, 1981, NA. left her 
child, O A , with a babysitter and did not 
return, thereby exhibiting a conscious dis­
regard for the needs and welfare of her 
child and of her parental obligation to
O.A."
[6] According to our reading of 'he stat­

ute, there must then be a showing by dear 
and convincing evidence that this same con­
duct is likely to continue. The findings 
below are deficient in this regard. The 
only relevant finding is:

"That NA- is likely to continue tc demon­
strate a conscious disregard of the obliga­
tion owed by a parent to a child even 
after her release from incarceration be­
cause she suffers from an impulsive per­
sonality disorder."

4. Nada also argues chat the tria l court erred by  
not considering the effect o f the actions of the 
D FYS  on Nada 's exercise o f her parental rights. 
She argues that the DFYS frustrated her efforts 
to com m unicate w ith  O.A. w h ile  it encouraged 
the foster parents to adopt him, and thus, faj’ed 
in its obligation to "make reasonable attempts, 
w henever possible, to preserve and strengthen 
the fam ily ties." ELA. v. S la te . 623 P 2d  1210. 
1213 (A laska  1981) (footnote omitted), before

The only testimony upon which the court 
could have relied in making this finding 
waa rendered by Dr. Rothrock, a psychia­
trist who had interviewed Nada only once 
for one hour, admitted he knew nothing 
about her parenting abilities and qualified 
his prognosis with the statement that he 
could "only answer that question in gener­
alities, because . . .  [he had] not had any 
extended contact with [Nada A]."

Dr. Rothrock's opinion was not shared by 
Robert Dunn, a psychological counselor, 
who offered opposing expert testimony that 
N A  had a high probability of success in 
controlling her problem, nor by the social 
workers and others who knew Nada well 
and felt that she had made considerable 
progress through counseling. Evidence fa­
vorable to Nada also included her own testi­
mony aa to her willingness to accept help in 
dealing with her personal problems and in 
learning to be a better mother.

[7] The impulsive personality disorder 
itself is not conduct and thus, not a ground 
for termination.

[8] Although Nada did abandon O A  
once before, that action was taken under 
very stressful and unique circumstances. It 
would, therefore, be unjustified to infer a 
likelihood of future abandonment from this 
isolated incident

In view of the high standard of "clear 
and convincing evidence" required on the 
issue of the likelihood that past conduct will 
continue, we are left “with a definite and 
firm conviction on the entire record that a 
mistake has been made, although there may 
be evidence to support the finding." In re 
S.D., Jr. et a/, 549 P-2d 1190, 1195 n. 10 
(Alaska 1976).*

terminating her parental rights. Nada's argu­
ment is w ithout merit because it focuses on the 
wrong time frame. Nada was receiving a wide 
range o f social services at the time she aban­
doned O.A. Then: is little the DFYS could have 
added to these services. During the relevant 
period prior to filing a petit.on to have Nada's 
rights terminated, the state did try unsuccess­
fully to locate her. but coula do little to 
strengthen her fam ily ties while she was gone.
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protection to O.A. and to other children 
similarly situated who are awaiting 
adoption.

IV. CROSS-APPEAL 
[SMI] Ir. its cross-appeal, the state chal­

lenges the trial court’s giving Nada leave to 
seek reconsideration of its termination or­
der until the entry of a final adoption de­
cree. It claims that this order represents a 
violation of O.A.'s equal protection rights. 
The state claims that the issuance of a 
termination order overcomes the statutory 
presumption in favor of a natural parent's 
fitness and urges that Rita T. v. State, 623 
P.2d 344 (Alaska 1981), which undermines 
finality by resurrecting this preference, be 
modified or overruled so that the best inter­
ests of the child (as determined in a neutral 
adoption process), rather than parental re­
habilitation alone, will be the relevant crite­
rion.1 In Rita T., we interpreted AS 47.10.- 
080(f) to permit any natural parent to stay 
adoption proceedings upon a showing of 
good cause. “Good cause" was defined as a 
showing that “it would be in the best inter­
ests of the child to resume living with [the 
parents] because they have sufficiently re­
habilitated themselves so that they can pro­
vide proper guidance and care for the 
child." 623 P.2d at 347. We adhere to this 
position. Termination of parental rights is 
a drastic measure resulting in severance of 
all legal ties between the child and parent. 
The revocability of termination orders up 
until the time of adoption is a necessary 
compromise between the desire for finality 
and the desire to avoid unnecessary inter­
ference by the state in the natural parent- 
child relationship. Rita T. recognizes, and 
seeks to accommodate, the inherent poten­
tial for fallibility in judicial determinations 
based upon predictions of human behavior 
with respect to the likelihood of continued 
parental misconduct. The subsequent re­
view of termination orders permitted by 
that decision cannot be said to deny equal

After she returned, the agency merely imple­
mented its sound desire to avoid disruptive 
contacts wh ile a jud icia l resolution of the m at­
ter was pending. The cases of agency m iscon­
duct cited by Nada are inapposite because in 
eacn of those situations the location of the 
parent was known. W e also find Nada's claim  
of d iscrim inatory enforcement of the termina­
tion statute to be w ithout m enu

In conclusion, we find, first, that the rec­
ord contains insufficient evidence to sup­
port the termination of Nada A.'s parental 
rights. Second, the preservation of her 
right to obtain reconsideration upon a 
showing of good cause prior to the adoption 
of O.A., challenged in the cross-appeal, was 
proper.

The decision below is REVERSED.

COMPTQ& Justice, concurring.
I concur in the disposition of this appeal, 

but write separately to express my opinion 
that the legislature should amend AS 47.- 
10.08C(cX3) so that a parent’s incarceration 
may be considered when determining 
whether to terminate parental rights.

AS 47 J.0.080(e)(1) speciha8Ltfcsr$eroitai 
right* may ^terminated only if there is a 
alkmring dear and convincing evidence 
that there ft'fcgfaild in need of aid under AS 
4'/40.010(aX2) as a reedt of parental ct»* ' 
d iet*  It seems obvkus to me that a child 
may be in need of aid when the only custo­
dial parent engages in conduct that results 
in incarceration. I would therefore con­
clude that AS 47.10.080(cX3) permits the 
superior court to consider the parent's in­
carceration when determining whether the 
child is in need of aid; e.g., whether the 
parent has abandoned the child.
^47.10.Q80(e31jj also 

S£eHbc “by rita? aaA 
deace that tiw paxgSj&gd conduct is 
continue to exist u there is no 
of parental rights.* Although incarceration 
may well be likely to continue for a sub­
stantial period of time, and the child will

5. The state bases its constitutional argument 
on O-A/s right to a permanent, adequate home. 
See. In re S.D., Jr., 549 ?2<i 1190, 1201 (Alaska  
1976). Since this right has not been recognized 
as "fundamental", la y  difference between the 
treatment of chiidrei in 0-A.’s position whose 
natural parents seek reconsideration and that 
of other children whose parents' rights have 
been terminated need only satisfy a reasonable 
basis test.
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therefore continue to be in need of aid, 
involuntary incarceration is not willful “pa­
rental conduct” I therefore conclude that 
AS 4$W80(e)C8), by «xptess terms; 
does aolfpermit the superior court to con­
sider the custodial parent's incarceration 
when determining wrbetker to terminate pa­
rental rights.

The situation is easily imaginable in 
which the only parent vith custody of a 
child commits a crime and is sentenced to a 
lengthy imprisonment term when the child 
is quite young. This may effectively de­
stroy the parent-child relationship. Under 
these circumstances, the child should be 
permitted to establish a bond with other 
persons, rather than spend his or her minor­
ity in a succession of foster homes or other 
temporary placements. AS 47.10.080(c)(3), 
as presently written, however, does not per­
mit the termination of parental rights in 
this situation. I urge the legislature to 
consider the effect of the statute's wording 
and amend it so that this result is not 
necessary.

In this case, the superior court indicated 
in its oral findings of fact that it considered 
Nada's incarceration to constitute an aban­
donment of O.A. Nada contends that her 
incarceration is beyond her control and 
therefore may not be considered as the 
"willful conduct" necessary to constitute 
abandonment in accordance with our hold­
ing in In re BJ., 530 P.2d 747, 750 n. 12 
(Alaska 1975). This court impliedly agrees 
with Nada by holding that the superior 
court did not commit reversible error on 
this issue because Nada's incarceration was 
not relied upon in the written findings of 
fact, which are controlling. 660 P.2d at 
439 & n. 2. I disagree with this court's 
implied holding.

Very few people are voluntarily incarcer­
ated. It is also true, however, that very 
few people are incarcerated for involuntary 
acts. It should be entirely foreseeable to a 
parent that commission of a crime will re­
sult in incarceration and separation from 
the parent’s child. Whether this amounts 
to an abandonment of the child may depend 
upon whether the parent is able to and does

make adequate provisions for the child's 
care during the length of the parent's incar­
ceration. See, e.g., Diemfeld v. People, 137 
Colo. 238, 323 P.2d 628 (Colo.1958); Annot., 
79 A.LR.3d 417 (1977) ("Parent's Involun­
tary Confinement . . .  as Evincing Neglect 
. . .  in Dependency or Divestiture Proceed­
ing’').

Nada did not make any provisions for the 
care of O.A. before her incarceration. She 
left O.A. with a babysitter, even though her 
stepmother lived in Fairbanks and had ear­
lier taken care of her and O A  Nada's 
incarceration may have been beyond her 
contro1. but her conduct in killing her hus­
band was within her control, according to 
the superior court that found her guilty of 
manslaughter and sentenced he* to & term 
of imprisonment. Furthermore, her failure 
to make any provisions for the care of O.A. 
during her incarceration was also within 
her control. I believe that these facts con­
stitute clear and convincing evidence that 
Nada abandoned OA

.As indicated, however, Nada's incarcera­
tion is sot “parental conduct ” that is “tiktoi 
ly to continue jfffl exst if thers^a©  termi­
nates! of AS 47.10.-
Q80(cX3). fo tu te , h ^ |a -

court that the evidence of Nada's impulsive 
personality disorder is not in itself grounds 
for terminating her parental rights. I also 
agree with this court that clear and con­
vincing evidence was not presented that 
Nada is likdy to abandon O A  lgain after 
she is released from prison. Thus, I find I 
must concur with the court that it is neces­
sary to reverse the superior court’s order 
terminating Nada's parental rights. Again, 
however, I  Wg* tha to amend

c o m  &  malt*
adequate provision* for tl5ft$re of the child 
during & p«ris«J. Under
some circumstances, only in this fashion 
may the child be permitted to form a bond 
with other persons and avoid a succession of
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foster home placements or other uraatiafac- way on the lot; the physical acta indicated
tory temporary placements during the en- unmistakably that property on which they
tire duration of the child's minority. took place had been taken for road right-of-

way purposes.

823 SQUARE FEET, MORE OR LESS: 
A. Lee Goodman and Joan 

Goodman, Appellant*,
v.

STATE of Alaska, Appellee.

No. 5746.

Supreme Court of Alaska.

March 4, 1983.

State brought eminent domair action 
claiming 50-foot right-of-way on either side 
of road. The Superior Court, Third Judicial 
District, Anchorage, granted summary 
judgment in favor of property owners on 
liability issues, and State appealed. The 
Supreme Court, 586 P.2d 595, reversed and 
remanded in part. On remand, the Superi­
or Court, j .  Justin Ripley, J., found that 
surveying, staking, stripping, and clearing 
entire 100 feet were sufficient acts of ap­
propriation to create 50-foot right-of-way 
on lot, and appeal was taken. The Supreme 
Court held that physical acts indicated un­
mistakably that property on which they 
took place had been taken for road right-of- 
way purposes.

Affirmed.
Burke, CJ., filed an opiuion concurring 

in the result

Eminent Domain <*=»63
Although roadway itself was only 24- 

feet-wide with drainage ditches extending 
another 12 feet on each side of roadway, the 
surveying, staking, stripping and clearing 
of entire 100 feet were sufficient acts of 
appropriation to create 50-foot right-of-

Michael Price and David A. Devine, Groh, 
Eggers, Robinson, Price A Johnson, Anchor­
age, for appellants.

Eugene F. Wiles, Stephen M. Ellis and 
Marc D. Bond, Delaney, Wiles, Hayes, Reit- 
man & Brubaker, Anchorage, for appellee.

Before BURKE, CJ., and RABINOWITZ, 
MATTHEWS and COMPTON, JJ.

OPINION

PER CURIAM.
On remand from our decision in State, 

Department o f Highways v. Green, 586 P_2d 
595 (Alaska 1978) the trial court found, on 
cross-motions for summary judgment, that 
a 100 foot right-of-way for Tudor Road 
consisting of 50 feet on each side of the 
section line was pbmned, surveyed, and 
staked, and that the land was stripped and 
cleared prior to the date on which the Lt in 
question was leased. Although the road­
way itself was only 24 feet wide with drain­
age ditches extending another 12 feet on 
each side of the roadway, the court found 
that surveying, staking, stripping, and 
clearing the entire 100 feet were sufficient 
acts of appropriation to create a 50 foot 
right-of-way on the lot We agree. The 
physical acts here would indicate unmistak­
ably that the property on which they took 
place had been taken for road right-of-way 
purposes. See 44 Pub.Lands Dec. 513, 515 
(1916); 43 C.FJR. § 2SOO.O-l(b) (1979), re­
vised 45 Fed.Reg. 44,526 (1960).

The judgment i3 AFFIRMED.

CONNOR, J.. not participating.

BURKE, Chief Justice, concurring in the 
result

I am not satisfied that public land can be 
appropriated, for purposes of a roadway 
easement, by physical appropriation alone,
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D e a r  R e p r e s e n t a t i v e  Rokeberg:

Re: T e r m i n a t i o n  p r o c e e d i n g

E n c l o s e d  is a d e s c r i p t i o n  of w h a t  m u s t  be  p r o v e n  in a 
t e r m i n a t i o n  proceeding. 1 have also enclosed the relevant sta t u t e s  
a n d  rules, as w e l l  as the latest d r a f t  on HB 339. In c a s e s  not 
i n v o l v i n g  t h e  I n d i a n  C h i l d  W e l f a r e  Act, the s t a t e  m u s t  p r o v e  the 
f i r s t  p a r a g r a p h  and show that r e a s o n a b l e  e f f o r t s  h a v e  b e e n  m a d e  to 
r e u n i t e  t h e  f a m i l y  (see C T N A  rule 15(g), also attached). T h e  
s e c o n d  and t h i r d  p a r a g r a p h s  a p p l y  only to IC W A  cases.

P l e a s e  let m e  k n o w  if y o u  have any q u e s t i o n s  on this
subject,

S i n c e r e l y  yours,

B R U C E  M. B O T E L H O  
A T T O R N E Y  G E N E R A L

By:
JaiyA. R u t h e r d a l e  
A s s i s t a n t  A t t o r n e y  G e nj r

J A R : p a o

E n c l o s u r e s

cc: E l m e r  L i n d s t r o m ,  S p e c i a l  A s s i s t a n t
D e p a r t m e n t  of H e a l t h  & Social S e rvices
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R u l e  18. Termination or Parental RIsTifs.
(•) Petition. The Dopartmcnt may file a petition 

looking termination of parental rights combined with 
or after the filing of a petition for adjudication for 
that child aa a child in need of aid. The title of the 
petition m uil clearly date that termination of paren­
tal right! is sought. A petition for termination of 
parental rights mutt be served as provided by C1NA 
RuJc 7(d).

(b) Nature of the Proceeding. The termination 
bearing is a disposition hearing to tho court on the 
question of whethor the parental rights to an adjudi- 
catod child in need of aid should bo terminated.
Upon a showing of good cause and with adequate 
notice to the parties, an adjudication hearing and a 
termination hearing may be consolidated. CINA Rule 
17 applies to termination hearings eaccpt as this rule 
provides otherwise.

(c) Burden of Proor. Before the court may 
terminate parental rights, the Department must prove:

(1) by clear and convincing evidence dui cither 
the parental conduct that caused the minor to be 
adjudicated a child in need of aid is likely to contin­
ue unless parental rights are terminated, or the 
required wits of AS 25.23.180(c)(2) or (3) have been 

and
-  (2) in the case of an Indian child, by evidence 
beyond a reasonable doubt, including die testimony 
of qualified expert witnesses, that cusiody of the 
child by the parent or Indian custodian is likely to 
result in serious emotional or physical damage to die 
child  The court must also find by a preponderance 
of evidence that the party requesting the termination 
of parental rights to on Indian child has shown that 
active efforts have been made to provide remedial 
services and rehabilitative programs designed to 
prevent the breakup of tho Indian family and that 

^theso efforts have proved unsuccessful.

U /d ift/ttf /-1c/- 

5 . T  O . S . 6 .%  | q / a -

(d) Remedial services and rehabilitative pro­
grams. preventive measures

Any party seeking lo effect a foster care place­
ment of, or rerminaiion of parental rights to, an 
Indian child tinder State law shall satisfy the couit 
that active efforts lave been made to provide reme­
dial aervices red  rehabilitative programs designed to 
prevent tho breakup of tba Indian family and that 
these efforts luve proved unsuccessful.

(0  Parental rights termination orders; evidence; 
determination of damage to child

No termination o f parental rights may be ordered 
ill such proceeding in the absence of a determination, 
supported by evict*'** beyond a reasonable doubt, 
including testimony of qualified expert witnesses, 
that the continued custody of the child by the parent 
or Indian custodian is likdy to rerult in serious 
emotional cr physical damage to tltc child.

-
(g) Additional Findings. In any case in which 

the court has authorized the Department to remove 
the child from the child's home, or continued a 
previous order for removal, tho court shall make 
findings pursuant to 42 U.S.C. 4 671(aX15) as to 
whethor, undor the circumstances of the case, reason­
able efforts were nude lo prevent or eliminate die 
nood for removal of the child from (he home and to 
make it posiibfe for the child to return to the home.



. Before a court may terminate pa­
rental rights in an Indian child,* DFYS 
must prove.

(1) by dear and convincing evidence that 
the parental conduct that caused tho 
child to bo adjudicated u child in need 
of aid is likoly to continue unless pa­
rental rights ire  terminated. CINA 
Rule 18(e)(1); In re J.R B., 715 r  2d 
1170, 1172 (Alaska 1986).

(2) by evidence beyond a reasonable 
doubt that custody of the child by the 
parent or Indian custodian is likely to 
result in serious emotional or physical 
damago ?.o the child. CINA Rule 
18(cX2); 25 U3.C. 6 1912(f) (1983).

(3) by » preponderance o f the evidence 
that the party requesting iho termi­
nation of parental rights has shown 
that active effort* have been made to 
provide remedial cervices and rehabili­
tative programs dosigncd to prevent 
the break-up of the Indian family and 
that tbe«e offorta have proved unsuc­
cessful. C INA Rule 18(cK2). 25 U.S.C. 
j 1912(d).
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H o n o r a b l e  N o r m a n  R o k e b e r g  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l - R o o m  110 
Ju n eau, A K  99801

Re: HB 339

D e a r  R e p r e s e n t a t i v e  Rokeberg:

Per your request, the following is my  s e c t i o n a l  analysia 
of the c u r r e n t  d r a f t  CS for HB 339.

S e c t i o n  Lr S u b s e c t i o n s  (a) and (b) are included in 
H B  339 to m a k e  c l e a r  t h a t  this bill is e n a c t e d  in o rder to change 
t h e  r u l i n g s  of t w o  r e c e n t  A l a s k a  Supreme C o urt cases. In both 
cases, the s u p r e m e  c o u r t  g a v e  a literal i n t e r p r e t a t i o n  of the 
s t a t u t e s  in question. As d i s c u s s e d  in s e c t i o n s  2 and 3, these 
i n t e r p r e t a t i o n s  f r u s t r a t e  the s t a t e’s m i s s i o n  to p r o t e c t  children 
and to place children in p e r m a n e n t  h o m e s  w h e n  r e m a i n i n g  w i t h  their 
p a r e n t s  is not possible.

By making c l e a r  that it is the intent of the legislature 
t o  c h a n g e  t h e s e  r u l i n g s  by a m e n d i n g  the statutes, the legislature 
w i l l  h e l p  avoid l a t e r  l i t i g a t i o n  c o n c e r n i n g  legis l a t i v e  intent.
A l t h o u g h  th i s  p u r p o s e  s e c t i o n  w i l l  not be a pa r t  of the codified 
laws, it will be p r i nted in Volume 14 of the Alaska Statutes, which 
c o n t a i n s  t e m p o r a r y  a n d  s p e cial acts of t h e  legislature. In 
addit i o n ,  the e d i t o r i a l  notes at the end of the a m e n d e d  statute 
w i l l  s t a t e  the s e s s i o n  law in w h i c h  this p u r p o s e  l a nguage can be 
found. The r e f o r e ,  c o u r t s  wi l l  be able to eas i l y  d i s c o v e r  the 
l e g i s l a t i v e  intent of t h i s  bill.

Section 2. Th i s  section amends AS 47.10.010(a)(2)(A) to 
c h a n g e  the r u l i n g  in In re s.A. and D . A . . (Op. no. 4314,
J a n u a r y  26, 1996). I n  t h a t  case, the s u p r e m e  c o u r t  h e l d  that the 
p h r a s e  Mh a v i n g  n o  parent, guardian, custodian, or r e l a t i v e  caring 
o r  w i l l i n g  to p r o v i d e  care" in AS 4 7 . 1 0 .010(a)(2)(A) m e a n t  that 
e v e n  if the p a r e n t  w a s  not ab l e  to care for tho child, the state 
c o u l d  not s e e k  c u s t o d y  u n d e r  s u b s e c t i o n  (A) as long as a par e n t  
p r o f e s s e d  a w i l l i n g n e s s  to p r o v i d e  care. In so holding, tho 
s u p r e m e  c o u r t  e x p r e e s l y  r e v e r s e d  its p r e v i o u s  h o l d i n g *  in other 
cases, w h i c h  h a d  i n t e r p r e t e d  s u b s e c t i o n  (A ) in a w a y  that reads 
m e a n i n g  into it, i . e . . th a t  if t h ere w e r e  no parent, relative, 
etc., able tc care for tho child, the state could assume custody of

/ TONY KNOWLES, GOVERNOR
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P a g e  2

t h a t  c h i l d  even if the p a r e n t  expressed a desire to care for tho 
ch i l d .  It should be n o t e d  that the phrase "care or c a r i n g "  in 
de f ined in AS 47.10.990(1) as meaning "to provide for the physical, 
emotional, mental, and so c i a l  needs of the child."

By interpreting this phrase of subsection (A) literally, 
t h e  S.A. case affects m a n y  cases, since a great m a j o r i t y  of c h ild 
c u s t o d y  p r o c e e d i n g s  fall under this p h r a s e  of 
AS 47.10.010(a)(2)(A). Why this phrase is necessary in the o v e r a l l  
s t a t u t o r y  scheme of AS 47.10.010 is best d e s c r i b e d  by  J u s t i c e  
E a s t a u g h ' s  d i s s e n t  on p a g e s  20-22 of the S.A. case, w h i c h  is 
a t t a c h e d  to this letter for easy reference.

T o  cure th i s  problem, section 2 m a k e s  the p h r a s e  
c o n j u n c t i v e ,  rather th a n  disjunctive, so that the p a r e n t  c a n n o t  
d e f e a t  j u r i s d i c t i o n  by b e i n g  w i l l i n g  but not able to c a r e  for the 
child. S e c t i o n  2 also c h a nges the wording slightly to m a k e  c l e a r  
t h a t  t h e  state can o b t a i n  custody if the parent is not a b l e  to 
care. Otherwise, under the supreme c o u r t’s strict i n t e r p r e t a t i o n  
of the statute, a parent could defeat jurisdiction b y  c a r i n g  for a 
child, but in a way that is extremely deficient and h a r m f u l  to the 
child. The phrase "willing and able to provide care" makes it m o r e  
clear that a parent's inability to provide care is the key to state 
involvement.

S e c t i o n  3. S e c t i o n  3 p r ovides substitute lan g u a g e  for
the ori g i n a l  HB 339 and ia meant to cure some of the p r o b l e m s
discu s s e d  when this bill was first before the House HESS committee. 
By w a y  of background, this section addresses the problems d i s c u s s e d  
in A.M. Y. State, 891 P . 2d 915 (Alaska 1995) and Hada A. v. S t a t e . 
660 P. 2d 436 (Alaska 1983). In those cases, the supr e m e  c o u r t
n o ted that AS 47.10.080(c)(3) allows termination of parental r i g h t s
only in those cases in w h i c h  it can be proven that the c h i l d  is in 
n e e d  of aid "aa a re s u l t  of parental conduct." It th e n  h e l d  that 
i n c a r c e r a t i o n  is not conduct, because i n c arceration is an 
i n v o l u n t a r y  act. Therefore, although a child can be p l a c e d  in 
f o s t e r  care u n der AS 47.10.010(a)(2)(A) (because i n c a r c e r a t i o n  is 
a form of a b a n d onment), the state cannot terminate p a r e n t a l  r i g h t s  
of that parent when the period of incarceration is lengthy b e c a u s e  
i n c a r c e r a t i o n  is not conduct. In both cases the A l a s k a  Supr e m e  
C o u r t  i n v ited the legisl a t u r e  to amend the statute to c h a n g e  this 
result.

T h i s  s e c t i o n  does just that: it allows t e r m i n a t i o n  if
t h e  c h i l d  is a c h i l d  in need of aid "as a re s u l t  of p a r e n t a l  
c o n d u c t  or I n c a r c e r a t i o n ." This is an improv e m e n t  o v e r  the 
o r i g i n a l  bill b e c ause by changing AS 47.10.080(c)(3) directly, it 
e l i m i n a t e s  any a r g u m e n t  t h a t  incarceration is not conduct. N o w  
e i t h e r  i n a d equate p a r e n t a l  conduct or incarceration s a t i s f i e s  one 
of t h e  p r e r e q u i s i t e s  to  terminating parental righto.
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Clearly, a s h o r t  period of i n c a r c e r a t i o n  s h o u l d  not 
r e s u l t  in a p e r s o n ' s  p a r e n t a l  ri g h t s  b e i n g  terminated. The 
question is what period o f  i n c arceration c ould justify t e r m i n a t i n g  
p a r e n t a l  rights? Th i s  w o u l d  d e p e n d  o n  tha c i r c u m s t a n c e s  of the 
individual case. In order to offer some guidance for tho c o u r t s  to 
d e t e r m i n e  w h i c h  cases s h o u l d  result in termination, this s e c t i o n  
f o c uses on the ef f e c t  t h e  i n c a r c e r a t i o n  has o n  the child.

U n d e r  this amendment, the state m u s t  p r o v e  t h a t  "the 
p a r e n t a l  c o n d u c t  or t h e  ceriod of i n c a r c e r a t i o n  is l i k e l y  to 
continue to exist sufficiently l o n g _ t o . s e r i o u s l y  d a m a g e  the pa r e n t  
a n d  c h i l d  r e l a t i o n s h i p  or to cause serious e m o t i o n a l  o r  p h y s i c a l  
h a r m  to the c hild if t h e r e  is no t e r m i n a t i o n  of p a r e n t a l  r i g h t s . "  
A p p l y i n g  the first p a r t  of this standard, the c o u r t  w o u l d  not 
t e r m i n a t e  the p a rental ri g h t s  of an i n c a r c e r a t e d  par e n t  w h o  has a 
w e l l - d e v e l o p e d  r e l a t i o n s h i p  wi t h  a n  o l d e r  child. Conversely, the 
c o u r t  could t e r m inate p a r e n t a l  ri g h t s  for the same p e r i o d  of 
incarceration when the c h ild is too young to have developed m u c h  of 
a r e l a t i o n s h i p  before the i n c a r c e r a t i o n  began, and the p e r i o d  of 
i n c a r c e r a t i o n  would s e r i o u s l y  d a m a g e  that t e n u o u s  relationship.

Alternatively, ev e n  if the p a r e n t - c h i l d  r e l a t i o n s h i p  
r e m a i n s  intact, the c o u r t  could t e r m i n a t e  p a r e n t a l  r i g h t s  if the 
c o n d u c t  or i n c a r c e r a t i o n  continues to the p o i n t  that " s erious 
e m o t i o n a l  or p h y s i c a l  h a r m "  would r e s u l t  if p a r e n t a l  r i g h t s  were 
not terminated. Assuming the child is in a safe foster home, it is 
hard to imagine serious physical h a r m  o c c u r r i n g  if p a r e n t a l  rights 
w e r e  not terminated, unless, for example, the child e n g a g e s  is 
s e l f - d e s t r u c t i v e  c o n d u c t  because of the tr a u m a  of h a v i n g  no 
p e r m a n e n t  home.

W i t h  resp e c t  t o  serious e m o t i o n a l  h a r m  t here is wide 
s u p p o r t  for tho l i k e l i h o o d  that a c h i l d  in p e r p e t u a l  " f o s t e r  care 
drift" will suffer extreme emotional harm. For example, if a c h i l d  
fails to form an emotional bond wi t h  a p a r e n t  figure b e c a u s e  it is 
s h i f t e d  from one t e m p o r a r y  p l a c e m e n t  to another, p e r s o n a l i t y  
d isorders often result. A  less d r a m a t i c  e x a m p l e  is that t h e  c h i l d  
o f t e n  feels u n l o v e d  and u n w a n t e d  and tends t o  t h i n k  s o m e t h i n g  is 
w r o n g  with him or her if there is no permanent parental figure. Or 
t h e  child r e f u s e s  to a c c e p t  the a u t h o r i t y  of the f o s t e r  p a r e n t  
b e c a u s e  he or she is n o t  a "real" parent, w h i c h  c o u l d  have 
e m o t i o n a l l y  h a r m f u l  consequences.

It should be n o t e d  that by m o d i f y i n g  the p h r a s e  "likely 
to continue to e x i st," this new s t a n d a r d  w o u l d  a p p . y  t o  all 
termination cases, not just cases involving an incarcerated parent. 
This should help the court in all cases. For example, a s s u m e  that 
the state may be able to prove that a p a r e n t  is u n a b l e  to c a r e  for 
a child because of chronic alcoholism, b u t  s t a t i s t i c s  or an e x p e r t  
w i t n e s s  for the p a r e n t  shows that the p a r e n t  will e v e n t u a l l y  
m a i n t a i n  sobriety. This modification makes clear that even t h o u g h  
tho insobriety may not continue f o r e v e r , p a r e n t a l  rights s h o u l d  be
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t e r m i n a t e d  if the i n s o b r i e t y  c o n t i n u e s  through enough of the 
c h i l d ' s  m i n o r i t y  to c a u s e  serious d a m a g e  to the p a r e n t - c h i l d  
r e l a t i o n s h i p  or  s e r ious e m o t i o n a l  or p h y s i c a l  harm to the child.

An o t h e r  change from the original bill ia that there is no
p r o v i s i o n  in t h i s  s e c t i o n  t h a t  allows the incarcerated p a r e n t  to 
p r e v e n t  t e r m i n a t i o n  of p a r e n t a l  rights if adequate p r o v i s i o n s  for 
t h e  c h i l d ' s  c a r e  were m a d e  p r ior to the Incarceration. Th i s  
p r o v i s i o n  w a s  not i n c l u d e d  in th i s  section because it is 
unnecessary. T h e  state w o u l d  never get custody of the child in the 
first placo if there were another "parent, guardian, custodian, or 
r e l a t i v e "  w i l l i n g  and able to care for the child. 
S e e  AS  47.10.010(a)(2)(A). It is only in those situation* in w h ich 
th ere ia no o ther parent, relative or non-relative guardian to care 
for a c h i l d  that the s t a t e  can p l a c e  the child in foster ca r e  and 
then, if the facts so warrant, seek termination of the incarcerated 
p a r e n t ' s  p a r e n t a l  rights.

S e c t i o n  4. B e c a u s e  of the ur g e n t  need for this bill,
e s p e c i a l l y  s e c t i o n  2 of the bill, th i s  bill provides for an 
i m m e d i a t e  e f f e c t i v e  date.

I h o p e  this ana l y s i s  e x p l a i n s  the bill to your
satisfaction. Please call me if you n e e d  additional a s s i s t a n c e  on 
t h i s  matter.

J A R : p a o

E n c l o s u r e

cc: E l m e r  Lin d s t r o m ,  S p e c i a l  A s s i s t a n t
D e p a r t m e n t  o f  H e a l t h  & Social S e rvices

K a t h y  T ibbies, S o c i a l  Services P r o g r a m  Officer 
D e p a r t m e n t  of H e a l t h  & Social S e r v i c e s

S i n c erely yours,

B R UCE M. BOTELHO

By

AT

n A. Rutherdale 
s i s tant Attorney G e n eral



(B) ! i a r o r - n 11 m u u i ( A ) ,

s u b s e c t i o n s  (B) through (F) set "clear, s p e ^ ^ T c  standards for 

a d j u d i c a t i n g  a child CINA based on a pargarc's inability to care." 

Third, it argues that consideringAjfflity to care under subsection 

(A) "would make s u b s e c t i o n s ^ a ^ t h r o u g h  (F) virtually s u p e r f l u o u s . " 

O p i n i o n  at 11-12.

, t h ese grounds are unconvincing. Both a 3  a 

m a t t e r ^ p f ^ s t a t u t o r y  construction and c o m m o n  sense, ability to care 

must be relevant to an inquiry u n d e r  subsection (A).

Alaska Statute 47.10.010(a)(2) contains six subsections 

w h i c h  state alternative grounds for f i n d i n g  a child in need of aid. 

T h e  grounds and subsections are independent, but are not 

n e c e s s a r i l y  discrete because more than one ground may apply in a 

g i v e n  case.

It is first essential to recognize the evil at w hich 

s u b s e c t i o n  (A) is aimed. Subsection (A) is directed at two b a s i c  

p roblems: (1) conduct of the child w h i c h  deprives the child of

a v a i l a b l e  care ("the child being h a b itually absent from home,"

i.e., running away, or "refusing to accept available care"); and

(2) w a n t  of a person (parent, or guardian, custodian, or relative) 

to p r o v i d e  care to the child ("the c h ild . . . having no par e n t  

. . . c a r i n g  or willing to provide care") . Subsection (A) focuses 

o n  t h e  two situations in w h ich the c h i l d  is deprived of care, the 

f i r s t  wh e n  the c h i l d’s acts or omissions prevent delivery of care, 

a n d  the second when there is no one to  deliver care. Subsection 

(A) thus addresses two different sources of a single fundamental
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ovilJ a failure of care for the child. if tho c h i l d  does not 

receive the n e c e s s a r y  care, there has been a failure of care.

Co m p a r i s o n  of s ub s e c t i o n  (A) with s ubsections (B) through 

(F) confirms the l e g i s l a t i v e  scheme. Al t h o u g h  t h ose other 

s ubsections address w h a t  m i g h t  initially seem to be rel a t i v e l y  m o r e  

specific and h a r m f u l  hazards, the l e g i s l a t u r e  put s u b section (A) 

o n  an equal foot i n g  with the other s u bsections as a basis for 

a d j u d i c a t i n g  a c h i l d  in n e e d  of aid. We must a s s u m e  that the 

legislature c o n s i d e r e d  h a z a r d s  p o sed by a failure of care to be 

e q u ivalent to those a d d r e s s e d  in s u b s e c t i o n s  (B) t h r o u g h  (F). It 

is not for us to m a k e  e x p l i c i t  or implicit value judgments about 

w h e t h e r  a c h ild d e p r i v e d  of care is e n t i t l e d  to leas pro t e c t i o n  

t h a n  one p l a c e d  in i m m i n e n t  danger. T h e  child deprived of care may 

u l t i m a t e l y  su f f e r  as much as the c h i l d  who Is a v i c t i m  of more 

violent but less insidious; conditions, and the a r r a n g e m e n t  of AS 

47.10.010(a)(2) s u g g e s t s  t h a t  the legisl a t u r e  rec o g n i z e d  this.

S u b s e c t i o n  (A) does not r e q u i r e  that the c h i l d  be in 

g r ave danger. Indeed, u n d e r  so:ne circum s t a n c e s  a r u n a w a y  child 

m i g h t  fare b e t t e r  o u t s i d e  t h e  home than in it. T h e  sub s e c t i o n  

specifies p h y s i c a l  a b a n d o n m e n t  as an example of a d e p r i v a t i o n  of 

c a r e  s u f f i c i e n t  t o  invoke t h e  subsection, but do e s  not requ i r e  

conduct th a t  d r a m a t i c  for C I N A  juri s d i c t i o n  t o  be appropriate. The 

physical a b a n d o n m e n t  e x a m p l e  does suggest, however, that the 

legislature was c o n c e r n e d  about r e l a t i v e l y  serious failures of 

care, in w h i c h  the o s t e n s i b l e  caregiver has functionally, if not 

physically, a b a n d o n e d  the child.
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S u b s e c t i o n  (A) thus contemplates two alternative grounds 

for finding the child to be in need of aid, one attributable to the 

c h i l d  w h o  runs away or refuses care, and the other attributable to 

p e r s o n s  who sh o u l d  or could care for the child. Common to both 

g r o u n d s  is the notion that there will be a fundamental deprivation 

of care. Th i s  n o t i o n  is important. Notwithstanding past failures, 

C I N A  status u n d e r  subsection (A) is n o t  warranted unless the child 

w;Lll be fundam e n t a l l y  deprived of care in the future. A CINA 

a d j u d i c a t i o n  t h e r e f o r e  requires the court to predict a6 best it can 

w h e t h e r  the p r e s e n t  failure of care is resolved, and whether the 

c h i l d  will h e n c e f o r t h  get the necessary care.

It neces s a r i l y  follows that subsection (A) deals with the 

d e l i v e r y  and t h e  d eprivation of care. That conclusion is 

i r r e c o n c i l a b l e  wi t h  this court's reading of subsection (A), because 

t h i s  court appe a r s  to think that willin g n e s s  to provide care can 

s u b s t i t u t e  for del i v e r y  of care. O p i nion at 11. To the contrary, 

s u b s e c t i o n  (A) is concerned with performance, not intentions.

T h e  legislature provided a definition of "care" and 

"c a r i n g "  to be applied in disputes under AS 47.10.010(a)(2)(A): 

" • c a r e 1 or  'caring' under AS 47.10.010(a)(2)(A) . . . means to 

p r o v i d e  for the physical, emotional, mental, and social needs of 

t h e  c h i ld." AS 47.10.990(1). We must apply this definition here. 

T h e  c o u r t ' s  con t e n t i o n  —  that A S  47.10.010(a)(2)(A) merely 

r e q u i r e s  that an eligible parson be w i l l i n g  to care for the child 

r e g a r d l e s s  of ability to provide care successfully -- ignores both 

t h e  e x p ress w o r d s  of this definition, and its implications.
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N O T I C E :  T h i s  o p i n i o n  i s  s u b j e c t  t o  f o r m a l  c o r r e c t i o n  b e f o r e

p u b l i c a t i o n  i n  t h e  P a c i f i c  R e p o r t e r . R e a d e r s  a r e  r e q u e s t e d  t o  b r i n g  

e r r o r s  c o  t h e  a t t e n t i o n  o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s ,  3 0 3  

K  S t r e e t ,  A n c h o r a g e ,  A l a s k a  9 9 5 0 1 ;  ( 9 0 7 )  2 6 4 - 0 6 0 7 .

THE SUPREME COURT OF THE S T A T E  OF A L A S K A

A . M .  ,

A p p e l l a n t ,

v .

S T A T E  OF A L A S K A ,

A p p e l l e e .

S u p r e m e  C o u r t  N o .  S - 5 8 3 6

S u p e r i o r  C o u r t  N o .  
1 J U - S 9 0 - 7 5 / 7 6 B  CP

O P I N I O N

[ N o .  4 1 7 7  -  M a r c h  1 0 ,  1 9 9 5 ]

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  o f  
A l a s k a ,  F i r s t  J u d i c i a l  D i s t r i c t ,  J u n e a u ,

W a l t e r  L .  C a r p e n e t i ,  J u d g e .

A p p e a r a n c e s :  D o n n a  J .  M c C r e a d y ,  A s s i s t a n t
P u b l i c  D e f e n d e r ,  J u n e a u ,  a n d  J o h n  B .  S a l e m i ,
P u b l i c  D e f e n d e r ,  f o r  A p p e l l a n t .  J a n  A .  
R u t h e r d a l e ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,
J u n e a u ,  a n d  C h a r l e s  E . C o l e ,  A t t o r n e y  G e n e r a l ,
J u n e a u ,  f o r  A p p e l l e e .

B e f o r e :  M o o r e ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
M a t t h e w s ,  C o m p t o n ,  J u s t i c e s ,  a n d  B r y n e r ,
J u s t i c e  p r o  t e r n . *

BRYNER , J u s t i c e ,  p r o  t e r n .
COMPTON, J u s t i c e ,  w i t h  w h om R A B I N O W I T Z ,  J u s t i c e ,  j o i n s ,  
c o n c u r r i n g .

A . M .  a p p e a l s  t h e  t e r m i n a t i o n  o f  h i s  p a r e n t a l  r i g h t s  t o  

h i s  t w o  c h i l d r e n ,  M .M . a n d  S . M .  We c o n c l u d e  t h a t  t h e  s u p e r i o r  

c o u r t  e r r e d  i n  f i n d i n g  t h a t  t e r m i n a t i o n  o f  A . M . ' s  p a r e n t a l  r i g h t s  

w a s  w a r r a n t e d  b y  h i s  p h y s i c a l  a b a n d o n m e n t  o f  t h e  c h i l d r e n .

S i t t i n g  b y  a s s i g n m e n t  m a d e  u n d e r  a r t i c l e  I V ,  s e c t i o n  1 6 
o f  t h e  A l a s k a  C o n s t i t u t i o n .
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T h i s  a p p e a l  a r i s e s  f r o m  t h e  t e r m i n a t i o n  o f  A . M . ' s  

p a r e n t a l  r i g h t s  t o  h i s  m i n o r  s o n ,  M . M . ,  a n d  h i s  m i n o r  d a u g h t e r ,  

S . M .  T h e  c h i l d r e n  w e r e  b o r n  i n  1 9 8 7  a n d  1 9 8 9  t o  A . M .  a n d  h i s  w i f e ,  

S . L . S .  T h e  c h i l d r e n  a r e  I n d i a n  c h i l d r e n  w i t h i n  t h e  m e a n i n g  o f  t h e  

I n d i a n  C h i l d  W e l f a r e  A c t  ( I C W A ) ,  2 5  U . S . C .  § §  1 9 0 1 - 2 3 ,  1 9 5 1  ( 1 9 8 8 ) .

I n  1 9 9 0 ,  A . M .  w a s  c h a r g e d  w i t h ,  a n d  l a t e r  c o n v i c t e d  o f ,  

s e x u a l l y  a b u s i n g  S . S . ,  a c h i l d . c f  S . L . S .  b y  a p r i o r  r e l a t i o n s h i p  

w h o  l i v e d  w i t h  A . M .  a n d  S . L . S .  a t  t h e  t i m e .  I n  M a r c h  1 9 9 0 ,  a f t e r  

t h e  a b u s e  w a s  r e p o r t e d ,  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  

( D F Y S )  a r r a n g e d  f o r  S . L . S .  a n d  h e r  t h r e e  c h i l d r e n  t o  l i v e  i n  a 

w o m e n ' s  s h e l t e r .  U p o n  f i n d i n g  t h a t  S . L . S .  h a d  l e f t  t h e  s h e l t e r  a n d  

w a s  n o t  k e e p i n g  S . S .  f r o m  A . M . ,  DFYS t o o k  e m e r g e n c y  c u s t o d y  o f  S . S .

S . L . S .  e n t e r e d  a n  a l c o h o l  t r e a t m e n t  p r o g r a m  s h o r t l y  t h e r e a f t e r ;  

A . M .  t o o k  c u s t o d y  o f  M . M .  a n d  S . M . ,  w i t h  DFYS m o n i t o r i n g  t h e i r  

s i t u a t i o n .

I n  S e p t e m b e r  1 9 9 0 ,  A . M .  w a s  f o r m a l l y  c h a r g e d  w i t h  

s e x u a l l y  a b u . o i n g  S . S .  M . M .  a n d  S . M .  w e r e  t a k e n  f r o m  A . M .  u p o n  h i s  

a r r e s t  a n d  w e r e  t e m p o r a r i l y  p l a c e d  i n  t h e  h o m e  o f  a m a t e r n a l  g r e a t  

a u n t  i n  J u n e a u  w i t h  w h o m  S . L . S .  w a s  s t a y i n g .  N o t  l o n g  t h e r e a f t e r ,

S . L . S .  l e f t  t h e  c h i l d r e n  w i t h  a b a b y  s i t t e r  a n d  f a i l e d  t o  r e t u r n .  

O n O c t o b e r  2 3 ,  1 9 9 0 ,  D F Y S  p e t i t i o n e d  f o r  a d j u d i c a t i o n  o f  S . M .  a n d  

M . M .  a s  c h i l d r e n  i n  n e e d  o f  a i d  ( C I N A ) ,  a l l e g i n g  t h a t  " [ t ] h e  

c h i l d r e n  h a v i n g  n o  o n e  t o  c a r e  f o r  t h e m  a r e  i n  i m m i n e n t  d a n g e r  o f  

p h y s i c a l  h a r m  o r  d a m a g e . "  A . M .  a n d  S . L . S .  b o t h  s t i p u l a t e d  t h a t  t h e  

c h i l d r e n  w e r e  i n  n e e d  o f  a i d  a n d  t h a t  DFYS s h o u l d  a s s u m e  c u s t o d y

I . F A C T S  A N D  P R O C E E D I N G S
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f o r  u p  t o  t w o  y e a r s .  A . M .  w a s  s u b s e q u e n t l y  c o n v i c t e d  o f  s e x u a l l y  

a b u s i n g  S . S .  a n d  w a s  e v e n t u a l l y  s e n t e n c e d  t o  s e r v e  a t o t a l  o f  t e n  

y e a r s  i n  p r i s o n ,  w i t h  o n e  y e a r  s u s p e n d e d .

I n  J u n e  1 9 9 2 ,  s e v e n t e e n  m o n t h s  a f t e r  A . M .  s t i p u l a t e d  t h a t

M . M .  a n d  S . M .  w e r e  c h i l d r e n  i n  n e e d  o f  a i d ,  DFYS p e t i t i o n e d  f o r

t e r m i n a t i o n  o f  A . M . ' s  p a r e n t a l  r i g h t s . 1 S u p e r i o r  C o u r t  J u d g e  

W a l t e r  L .  C a r p e n e t i  c o n d u c t e d  a c o n s o l i d a t e d  h e a r i n g  o n  t h e  

a d j u d i c a t i v e  a n d  d i s p o s i t i o n a l  a s p e c t s  o f  t h e  S t a t e ' s  p e t i t i o n  t o  

t e r m i n a t e .  On A u g u s t  6 ,  1 9 9 3 ,  J u d g e  C a r p e n e t i  e n t e r e d  a n  o r d e r

t e r m i n a t i n g  A . M . ’ s p a r e n t a l  r i g h t s . 2 A . M .  t h e n  f i l e d  t h i s  a p p e a l ,  

c h a l l e n g i n g  t h e  t e r m i n a t i o n  o r d e r  o n  n u m e r o u s  s u b s t a n t i v e  a n d  

p r o c e d u r a l  g r o u n d s .

I I .  T E R M I N A T I O N  OF PAR EN TA L F IG H T S  BASED ON C I N A  S TA TUS UNDER AS 
4 7 . 1 0 . 0 1 0  f a )  f 2 )  m

A . S t a t u t o r y  F r a m e w o r k  a r . d S t a n d a r d  o f  R e v i e w

T h e  S t a t e  p e t i t i o n e d  t o  t e r m i n a t e  A . M . ' s  p a r e n t a l  r i g h t s

b a s e d  o n  t h e  a l l e g a t i o n  t h a t  S . M .  a n d  M .M .  w e r e  c h i l d r e n  i n  n e e d  

o f  a i d . 3 U n d e r  AS 4 7 . 1 0 . 0 3 0 ( c ) ( 3 ) ,  t h e  c o u r t  i s  a u t h o r i z e d  t o

D FYS d i d  n o t  s e e k  t o  t e r m i n a t e  S . L . S . ' s  p a r e n t a l  r i g h t s  
a t  t h a t  t i m e .

A l t h o u g h  t h e  S t a t e  p e t i t i o n e d  o n l y  t o  t e r m i n a t e  A . M . ' s  
p a r e n t a l  r i g h t s  a n d  d i d  n o t  r e q u e s t  t e r m i n a t i o n  o f  S . L . S . ' s  
p a r e n t a l  r i g h t s ,  J u d g e  C a r i e r . e t i ' s  A u g u s t  6 ,  1 9 9 3 ,  o r d e r  p u r p o r t e d  
t o  t e r m i n a t e  t h e  p a r e n t a l  r i g h t s  o f  b o t h  p a r e n t s .  S . L . S .  d i d  n o t  
c o n t e s t  J u d g e  C a r p e n e t i ' s  o r d e r  a n d ,  o n  N o v e m b e r  2 3 ,  1 9 9 3 ,  e x e c u t e d  
a v o l u n t a r y  r e l i n q u i s h m e n t  o f  h e r  p a r e n t a l  r i g h t s .  H e n c e ,  t h e  
p r o p r i e t y  o f  t h e  c o u r t ' s  o r d e r  w i t h  r e s p e c t  t o  S . L . S .  i s  n o w  m o o t .

I n  a l l e g i n g  t h a t  M . M .  a n d  S . M .  w e r e  c h i l d r e n  i n  n e e d  o f  
a i d  f o r  p u r p o s e s  o f  t e r m i n a t i o n ,  t h e  S t a t e  d i d  n o t  a t t e m p t  t o  r e l y  
o n  A . M . ' s  s t i p u l a t i o n  t o  t h e  o r i g i n a l ,  O c t o b e r  2 3 ,  1 9 9 0 ,  C I N A
p e t i t i o n .
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u p o n  a s h o w i n g  . . .  b y  c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e  t h a t  t h e r e  i s  a c h i l d  i n  n e e d  o f  a i d  
u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  a s  a r e s u l t  o f  
p a r e n t a l  c o n d u c t  a n d  u p o n  a s h o w i n g  . . .  b y  
c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  t h e
p a r e n t a l  c o n d u c t  i s  l i k e l y  t o  c o n t i n u e  t o  
e x i s t  i f  t h e r e  i s  n o  t e r m i n a t i o n  o f  p a r e n t a l  
r i g h t s  . . . .

S e e  a l s o  C I N A  R u l e  1 5 ( c ) .  I n  o r d e r  t o  t e r m i n a t e  p a r e n t a l  r i g h t s  

u n d e r  t h i s  s t a t u t e ,  t h e  c o u r t  m u s t  i n i t i a l l y  f i n d  g r o u n d s

s u f f i c i e n t  t o  w a r r a n t  a C I N A  a d j u d i c a t i o n .  N a d a  A .  v .  S t a t e . 6 6 0  

P . 2 d  4 3 6 ,  4 3 9 - 4 0  ( A l a s k a  1 9 8 3 ) .  T h e  c o u r t  m u s t  t h e n  u n d e r t a k e  a

t w o - s t e p  i n q u i r y :  f i r s t ,  w h e t h e r  t h e  c h i l d  i s  a c h i l d  i n  n e e d  o f

a i d  " a s  a r e s u l t  o f  p a r e n t a l  c o n d u c t ; "  s e c o n d ,  w h e t h e r  t h a t  c o n d u c t  

" i s  l i k e l y  t o  c o n t i n u e  t o  e x i s t . "  I d .  a t  4 4 0  ( q u o t i n g  AS

4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) ) .

A l a s k a  S t a t u t e  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s p e c i f i e s  v a r i o u s  

s u b s t a n t i v e  g r o u n d s  f o r  a  C I N A  a d j u d i c a t i o n .  H e r e ,  t h e  S t a t e

a l l e g e d  t h a t  A . M . ' s  c h i l d r e n  w e r e  i n ' n e e d  o f  a i d  o n  t h e  a l t e r n a t i v e  

g r o u n d s  s p e c i f i e d  i n  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  ( C )  , ( D)  , a n d  ( F ) . 4

A l a s k a  S t a t u t e  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s p e c i f i e s  t h a t  t h e  c o u r t  
m a y  o r d e r  t h e  S t a t e  t o  a s s u m e  c u s t o d y  o f  a m i n o r  w h o  i s  f o u n d  t o  
b e  a c h i l d  i n  n e e d  o f  a i d  a s  a r e s u l t  o f

( A )  t h e  c h i l d  . . . h a v i n g  n o  p a r e n t ,
g u a r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e  c a r i n g  o r  
w i l l i n g  t o  p r o v i d e  c a r e ,  i n c l u d i n g  p h y s i c a l  
a b a n d o n m e n t  b y

( : l )  b o t h  p a r e n t s [ ; ]

t e r m i n a t e  p a r e n t a l  r i g h t s
(

( C )  t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  
p h y s i c a l  h a r m  o r  i f  t h e r e  i s  a n  i m m i n e n t  a n d

( c o n t i n u e d . . . )
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T h e  o n l y  t h e o r y  a c t i v e l y  a r g u e d  by t h e  State at t h e  t e r m i n a t i o n  

t r i a l ,  h o w e v e r ,  w a s  a b a n d o n m e n t  u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  

S u b s e c t i o n  ( a ) ( 2 ) (A) a l l o w s  a C I N A  a d j u d i c a t i o n  as to any " c h i l d  

. . h a v i n g  n o  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  or r e l a t i v e  c a r i n g  or

w i l l i n g  to p r o v i d e  care, i n c l u d i n g  p h y s i c a l  a b a n d o n m e n t  . . . ."

In t h e  c o n t e x t  of t h e  a b a n d o n m e n t  p r o v i s i o n ,  " c o n d u c t "  

m e a n s  the w i l l f u l  a c t  of a parent. N a d a  A . . 660 P . 2d at 439; In 

r e  B. J . , 530 P. 2d 747, 750 n.12 ( A l a s k a  1975). " W h e t h e r  o r  not

t h e r e  has b e e n  a n  a b a n d o n m e n t  w i t h i n  t h e  m e a n i n g  of t h e  s t a t u t e  is 

t o  be d e t e r m i n e d  o b j e c t i v e l y ,  t a k i n g  in t o  a c c o u n t  not o n l y  the 

v e r b a l  e x p r e s s i o n s  of the n a t u r a l  p a r e n t s  but t h e i r  c o n d u c t  as 

p a r e n t s  as w e l l . "  P.M. v. S t a t e . 515 P . 2d 1234, 1 2 3 6 - 3 7  (Ala s k a  

1973) .

F o r  p u r p o s e s  of t e r m i n a t i o n ,  t h e  S t ate h a s  t h e  b u r d e n  of 

p r o v i n g  bo t h  t h e  C I N A  s t a t u s  of t h e  c h i l d  and t h e  e x i s t e n c e  of 

g r o u n d s  for t e r m i n a t i o n  by c l e a r  and c o n v i n c i n g  e v i d e n c e .  AS

( . . . c o n t i n u e d )

s u b s t a n t i a l  r i s k  t h a t  t h e  c h i l d  wi l l  s u f f e r  
s u c h  h a r m  as a r e s u l t  of t h e  a c t i o n s  d o n e  by 
or c o n d i t i o n s  c r e a t e d  by  t h e  c h i l d ' s  p a r e n t
. . . o r  the f a i l u r e  of t h e  p a r e n t  . . .
a d e q u a t e l y  to s u p e r v i s e  t h e  c h i l d ;

(D) t h e  c h i l d  h a v i n g  been, or b e i n g  in
i m m i n e n t  and s u b s t a n t i a l  d a n g e r  of being,
s e x u a l l y  a b u s e d  . . .  by t h e  c h i l d ' s  p a r e n t

(F) t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  
p h y s i c a l  a b u s e  or n e g l e c t  a s  a r e s u l t  of 
c o n d i t i o n s  c r e a t e d  by t h e  c h i l d ' s  p a r e n t



4 7 . 1 0 . 0 3 0 ( c ) ( 3 ) ;  C I N A  R u l e  15(c). In r e v i e w i n g  the t r i a l  c o u r t ' s  

f a c t u a l  f i n d i n g s  on t h e  i s s u e  of t e r m i n a t i o n ,  we a p p l y  t h e  " c l e a r l y  

e r r o n e o u s "  s t a n d a r d  o f  r e v i e w .  E.J.S. v. S t a t e . 754 P . 2d 749, 750 

n. 2  (Alaska 1988). H o w e v e r ,  we m u s t  a l w a y s  b e a r  in m i n d  t h a t

" t e r m i n a t i n g  p a r e n t a l  r i g h t s  [is] a d r a s t i c  m e a s u r e .  T h e  p r i v a t e  

i n t e r e s t  of a p a r e n t  w h o s e  p a r e n t a l  r i g h t s  may be t e r m i n a t e d  is of 

t h e  h i g h e s t  o r d e r . "  In the M a t t e r  of J.L.F. and K . W . F . . 828 P . 2d 

166, 170 (Alaska 1992) .

B . A b a n d o n m e n t

O n  appe a l ,  A.M. a r g u e s  t h a t  the s u p e r i o r  c o u r t  e r r e d  in 

f i n d i n g  c o n d u c t  c o n s t i t u t i n g  p h y s i c a l  a b a n d o n m e n t  u n d e r  AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  T h e  t e s t  for a b a n d o n m e n t  u n d e r  s u b s e c t i o n  

(a)(2)(A) is t w o - p r o n g e d :  t h e  s u p e r i o r  c o u r t  m u s t  f i n d  (1) t h a t

t h e  p a r e n t ' s  c o n d u c t  i m p l i e d  a c o n s c i o u s  d i s r e g a r d  for p a r e n t a l  

o b l i g a t i o n s ;  a n d  (2) t h a t  t h e  p a r e n t ' s  c o n s c i o u s  d i s r e g a r d  led to 

t h e  d e s t r u c t i o n  of t h e  r e l a t i o n s h i p  b e t w e e n  the p a r e n t  a n d  t h e  

p a r e n t ' s  c h i l d r e n .  E . g . . E.J.S. 754 P . 2d at 751. T h e  s u p e r i o r  

c o u r t  a d d r e s s e d  b o t h  p r o n g s  of th i s  t e s t  in its f i n d i n g s  and 

c o n c l u s i o n s .  A.M. c h a l l e n g e s  t h e  a d e q u a c y  of t h e  c o u r t ' s  f i n d i n g s  

as  to bo t h  prongs.

1. C o n s c i o u s  D i s r e g a r d  for P a r e n t a l  D u t i e s  

"T h e  f i r s t  p r o n g  of t h e  a b a n d o n m e n t  t e s t  f o c u s e s  o n  the 

o b j e c t i v e  c o n d u c t  of t h e  p a r e n t s  in d i s c h a r g i n g  t h e i r  p a r e n t a l  

r e s p o n s i b i l i t y .  T h us, a b a n d o n m e n t  is not d e t e r m i n e d  by the 

p a r e n t ' s  s u b j e c t i v e  i n t e n t  o r  on  t h e  ' p a r e n t ' s  w i s h f u l  t h o u g h t s  and 

h o p e s  for the c h i l d . ' "  Id. (q u o t i n g  P.M. . 515 P . 2d at 1237).



O n e ' s  p a r e n t a l  d u t y  is "an ' a f f i r m a t i v e  d u t y  . . . w h i c h  r e q u i r e s

[a] c o n t i n u i n g  i n t e r e s t  in t h e  c h i l d  a n d  a g e n u i n e  e f f o r t  to

m a i n t a i n  c o m m u n i c a t i o n  a n d  a s s o c i a t i o n  w i t h  t h e  c h i l d . ' "  E . J . S . .

754 P . 2d  at 751 ( a l t e r a t i o n s  in o r i g i n a l )  ( q u o t i n g  In r e  B u r n s . 379

A . 2d 535, 540 (Pa. 197 7 ) )  .

In r e a c h i n g  t h e  c o n c l u s i o n  t h a t  A.M. h a d  c o n s c i o u s l y

d i s r e g a r d e d  h i s  p a r e n t a l  o b l i g a t i o n s  to M.M. and S.M., t h e  c o u r t

f o c u s e d  on A . M . ' s  p r e - i n c a r c e r a t i o n  c o n d u c t ,  w h i c h  i n c l u d e d

h i s  lo n g  h i s t o r y  of s e v e r e  d r u g  a n d  a l c o h o l  
ab u s e ,  h i s  l o n g  h i s t o r y  of c o m m i t t i n g  c r i m e s  
i n c l u d i n g  s e x u a l  a b u s e  of h i s  s t e p d a u g h t e r ) ,  
h i s  i n a b i l i t y  t o  p r o v i d e  c o n s i s t e n t  s u p p o r t  
a n d  n u r t u r e  f o r  h i s  c h i l d r e n ,  h i s  c o n s t a n t  
m o v i n g  of t h e  c h i l d r e n ,  his l o n g  h i s t o r y  of 
p h y s i c a l  a t t a c k s  u p o n  t h e i r  m o t h e r ,  a n d  
n u m e r o u s  e p i s o d e s  of l e a v i n g  t h e  c h i l d r e n  for 
s u b s t a n t i a l  p e r i o d s .

T h e  s u p e r i o r  c o u r t  f o u n d  t h a t  th i s  c o n d u c t  " e v i d e n c e [ d ]  . . .

[A. M . ' s ]  d i s r e g a r d  f o r  h i s  p a r e n t a l  o b l i g a t i o n s  to c a r e  for his

c h i l d r e n ,  t h a t  is, h i s  o b l i g a t i o n  to p r o v i d e  for t h e i r  physi c a l ,

e m o t i o n a l ,  m e n t a l  a n d  s o c i a l  n e e d s . "

T h e  r e c o r d  d e m o n s t r a t e s  t h a t  the s u p e r i o r  c o u r t

c o n s i d e r e d  t h e  t o t a l i t y  of A . M . ' s  c o n d u c t  p r i o r  t o  his

i n c a r c e r a t i o n .  A l t h o u g h  t h a t  c o n d u c t  i n c l u d e d  the a c t s  for w h i c h

h e  w a s  u l t i m a t e l y  i m p r i s o n e d ,  t h e  c o u r t  d i d  not r e l y  o n  t h e  mere

f a c t  of A.M. 's i n c a r c e r a t i o n  in f i n d i n g  t h a t  he  h a d  c o n s c i o u s l y

d i s r e g a r d e d  h i s  p a r e n t a l  d u t i e s .  T h i s  a c c o r d s  w i t h  e x i s t i n g  l a w . 5

W e  h a v e  p r e v i o u s l y  s u g g e s t e d  t h a t  i n c a r c e r a t i o n  c a n n o t  in 
i t s e l f  c o n s t i t u t e  p h y s i c a l  a b a n d o n m e n t  b e c a u s e  it d o e s  n o t  i n v olve 
w i l l f u l  c o n d u c t .  S e e  N a d a  A . . 660 P . 2d a t  439; s e e  a l s o  E . J . S . . 
754 P . 2 d  at 752 n.4; In re B . J . . 530 P . 2d a t  750 n.12. However,

( c o n t i n u e d . ..)
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The S t a t e  a r g u e s  t h a t  t h e  s u p e r i o r  court was n o t  c l e a r l y

e r r o n e o u s  in f i n d i n g  t h a t  A . M . ' s  p r e - i n c a r c e r a t i o n  c o n d u c t ,

i n c l u d i n g  the a c t s  of s e x u a l  a b u s e  for w h i c h  he was i m p r i s o n e d ,

e v i d e n c e d  a c o n s c i o u s  d i s r e g a r d  f o r  h i s  p a r e n t a l  duties. W e  agr e e .

A m p l e  e v i d e n c e  s u p p o r t s  t h e  s u p e r i o r  c o u rt's f i n d i n g  that,

o b j e c t i v e l y  viewed, A . M . ' s  s h i f t l e s s  lifestyle, f r e q u e n t  a b s e n c e s

f r o m  home, d r u g  and a l c o h o l  abuse, p h y s i c a l l y  a s s a u l t i v e  c o n d u c t ,

a n d  s e x u a l l y  a b u s i v e  a c t s  t o w a r d  h i s  s t e p d a u g h t e r  m a n i f e s t e d  a

d i s r e g a r d  for h i s  o b l i g a t i o n s  as a parent. The s u p e r i o r  c o u r t ' s

f i n d i n g  of c o n s c i o u s  d i s r e g a r d  w a s  not c l e a r l y  e r r o n e o u s .

2. D e s t r u c t i o n  o f  the P a r e n t - C h i l d  R e l a t i o n s h i p

T h e  s e c o n d  p r o n g  o f  t h e  a b a n d o n m e n t  t e s t  r e q u i r e s  t h e

S t a t e  to  s h o w  t h a t  t h e  p a r e n t ' s  d i s r e g a r d  has caused a d e s t r u c t i o n

o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p .  In re B . J . . 530 P . 2 d  at 749.

To s u p p o r t  its c l a i m  t h a t  the p a r e n t - c h i l d  r e l a t i o n s h i p

w a s  d e s t r o y e d ,  t h e  S t a t e  r e l i e d  below, as it does h ere, on t h e

t e s t i m o n y  of K a t h r y n  D o n e l v  Z i egler, an e x p e r t  in c h i l d  w e l f a r e

p l a c e m e n t  wo r k  w h o  h a d  e x t e n s i v e  e x p e r i e n c e  in the p l a c e m e n t  of

s p e c i a l  n e e d s  c h i l d r e n .  Z i e g l e r ' s  t e s t i m o n y  a d d r e s s e d  t h e  c o n c e p t

of a " p s y c h o l o g i c a l  p a r e n t . "  Z i e g l e r  explained:

T h e r e  c a n  be t h e  p a r e n t s  w h o  g a v e  you birth, 
t he p a r e n t s  w h o  ga v e  y o u  e a r l y  care, t h e  
p a r e n t s  w h o  h e l p  you g r o w  up and g r o w  a n d  
d e v e l o p  a n d  . . . are, in fact, in a

(...c o n t i n u e d )

w e  h a v e  n e v e r  s u g g e s t e d  t h a t  w i l l f u l  c o n d u c t  th a t  r e s u l t s  in 
i n c a r c e r a t i o n  c a n n o t  be  c o n s i d e r e d  in d e t e r m i n i n g  d i s r e g a r d  of 
p a r e n t a l  o b l i g a t i o n s  in t h e  a b a n d o n m e n t  context. See E . G . S . , 754 
P . 2d a t  752 n.4; N a d a  A . . 660 P . 2d at 441 (Compton, J. ,
c o n c u r r i n g ) .
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r e l a t i o n s h i p  w i t h  you in an o n g o i n g  s o r t  of 
way. T h e  d i s t i n c t i o n  I w o u l d  a l w a y s  m a k e  w i t h  
k i d s  w h o  a r e  in an a d o p t i o n  o r  f o s t e r  ca r e  
s t a t u s  is o v e r  h e r e  are the p a r e n t s  w h o  are 
r e s p o n s i b l e  for you, for p r o d u c i n g  y o u  . . . , 
b u t  t h a t  is n o t  a l w a y s  the s a m e  p e r s o n  w h o  
[is], in fact, g o i n g  t o  h e l p  y o u  g e t  grown, 
w h o  is g o i n g  t o  s t a y  c o n n e c t e d  w i t h  y o u  
t h r o u g h  t h e  r e s t  of y o u r  life; a n d  i t ' s  t h a t  
p a r e n t ,  i t ' s  that, so to speak, t h a t
p s y c h o l o g i c a l  p a r e n t  t h a t  we r e a l l y  h a v e  to 
s e a r c h  o u t  for k i d s  a n d  m a k e  s u r e  t h a t  p e r s o n  
is a v a i l a b l e  to the kids.

Z i e g l e r  w e n t  o n  to s t a t e  h e r  o p i n i o n  t h a t  t h e  c u r r e n t

f o s t e r  m o t h e r  of A . M . ' s  c h i l d r e n  a p p e a r e d  to  h a v e  b e c o m e  the

c h i l d r e n ' s  p s y c h o l o g i c a l  p a r ent:

I t h i n k  [the c h i l d r e n ]  h a v e  t h i s  fix o n  t h e i r  
p r e s e n t  f o s t e r  p a r e n t  as b e i n g  t h e  s i g n i f i c a n t  
a n d  p s y c h o l o g i c a l  p a r e n t  in t h e i r  l i v e s
b e c a u s e  s h e ' s  b e e n  there. I m e a n  w h e n  t h e s e  
k i d s  a r e  s i c k  in the m i d d l e  of t h e  n i g h t  s h e ' s  
there. W h e n  t h e s e  k i d s  are c r y i n g ,  w o r r i e d  
a b o u t  s o m e t h i n g ,  s h e ' s  t h e  o n e  t h a t  t h e y  t u r n  
to, y o u  see, so  she b e c o m e s  t h e  p s y c h o l o g i c a l  
p a r e n t  and, of course, ev e n  [M.M.] w a s  v e r y  
y o u n g  w h e n  h e  c a m e  to her as a s m a l l  c h i l d  
s t i l l  s u f f e r i n g  w h a t  h e  had e x p e r i e n c e d  in 
life. So —  b u t  I d o n ' t  m e a n  to d i m i n i s h  the 
r o l e  of t h e  f a t h e r  in t h i s  case, h e ' s  
i m p o r t a n t  t o  t h e s e  c h i l d r e n ,  h e  w i l l  be
i m p o r t a n t  in t h e i r  life span. I m e a n  b e c a u s e  
p e o p l e  h a v e  t h e s e  f e e l i n g s  about, well, t h a t ' s  
m y  d a d  . . . .  B u t  as f a r  as b e i n g  the 
p s y c h o l o g i c a l  p a r e n t  I t h i n k  it's p r e t t y  c l e a r  
. . . t h a t  [the f o s t e r  m o t h e r ]  . . . is, 
inde e d ,  t h e  p s y c h o l o g i c a l  p a r e n t  of b o t h  of 
t h e s e  kids.

T h e  s u p e r i o r  c o u r t  f o und Z i e g l e r ' s  t e s t i m o n y  c o m p e l l i n g  

a n d  r e l i e d  o n  it in c o n c l u d i n g  t h a t  A . M . ' s  c o n s c i o u s  d i s r e g a r d  of 

h i s  p a r e n t a l  d u t i e s  h a d  r e s u l t e d  in the d e s t r u c t i o n  of  t h e  p a r e n t -  

c h i l d  r e l a t i o n s h i p .  S p e c i f i c a l l y ,  the c o u r t  d e t e r m i n e d  t h a t  A.Mi 

w a s  no l o n g e r  t h e  p s y c h o l o g i c a l  p a r e n t  of h i s  c h i l d r e n ,  a r o l e
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that, in the c o u r t ' s  view, h a d  b e e n  t a k e n  on s i n c e  A . M . ' s  

i n c a r c e r a t i o n  by the c h i l d r e n ' s  f o s t e r  m o t h e r .  T h e  c o u r t  b e l i e v e d  

t h e  s u r v i v i n g  r e l a t i o n s h i p  b e t w e e n  A.M. and his c h i l d r e n  to be 

" a k i n  to  t h e  r e l a t i o n s h i p  b e t w e e n  a c h i l d  and an u n c l e  t h e  c h i l d  

s e e s  o n l y  o c c a s i o n a l l y :  l o v e  a n d  r e s p e c t ,  but not a p a r e n t a l

r e l a t i o n s h i p . "

T h e  S t a t e  c o n c e d e s  t h a t  " [ A .M.] was very m u c h  a p a r t  of 

h i s  c h i l d r e n ' s  l ives b e f o r e  h e  w a s  incarc e r a t e d ,  a n d  w h i l e  

i n c a r c e r a t e d  has c o n t i n u e d  t o  t a k e  an a c t i v e  i n t e r e s t  in t h e m . "  

T h e  S t a t e  n e v e r t h e l e s s  c o n t e n d s  that, e v e n  t h o u g h  A.M. d i d  not 

a b a n d o n  M.M. and S.M. "in t h e  n o r m a l  s e nse of t h e  t e r m , "  

a b a n d o n m e n t  w a s  e s t a b l i s h e d .  We f i n d  t h i s  a r g u m e n t  p r o b l e m a t i c  in 

t w o  r e s p e c t s .

a . P s y c h o l o g i c a l  P a r e n t h o o d  as the E q u i v a l e n t  of 
an A d e q u a t e  P a r e n t - C h i l d  R e l a t i o n s h i p

T h e  s u p e r i o r  c o u r t  f o u n d  that, d e s p i t e  the " l o v e  a n d  

a f f e c t i o n "  b e t w e e n  A.M. a n d  h i s  c h i l d r e n ,  A . M . ' s  p a r e n t - c h i l d  

r e l a t i o n s h i p  had b e e n  d e s t r o y e d  b e c a u s e  the c h i l d r e n ' s  f o s t e r  

m o t h e r  h a d  b e c o m e  t h e i r  p s y c h o l o g i c a l  parent. T h i s  f i n d i n g  

n e c e s s a r i l y  s u g g e s t s  t h a t  a c o m p l e t e  d e s t r u c t i o n  of t h e  p a r e n t -  

c h i l d  r e l a t i o n s h i p  n e e d  n o t  be p r o v e d  t o  e s t a b l i s h  a b a n d o n m e n t .  

I n s t e a d ,  a q u a l i t a t i v e  d i m i n u t i o n  of t h e  o r i g i n a l  p a r e n t - c h i l d  

r e l a t i o n s h i p  w i l l  s u f f i c e  u n d e r  c e r t a i n  c i r c u m s t a n c e s  —  t h o s e  

c i r c u m s t a n c e s  b e i n g  d e f i n e d  by t h e  c o n c e p t  of p s y c h o l o g i c a l  

p a r e n t h o o d .

H o w e v e r ,  u s e  o f  t h e  c o n c e p t  of p s y c h o l o g i c a l  p a r e n t h o o d  

in t h i s  m a n n e r  has t r o u b l i n g  i m p l i c a t i o n s .  For e x ample, Z i e g l e r ' s



t e s t i m o n y ,  w h e n  a p p l i e d  in t h e  c o n t e x t  of a t y p i c a l  d i v o r c e ,  w o u l d  

s e e m  to i n d i c a t e  t h a t  a p a r e n t  who is a w a r d e d  p r i m a r y  c u s t o d y  of 

t h e  c h i l d r e n  w i l l  a l m o s t  c e r t a i n l y  a s s u m e  the r o l e  of p s y c h o l o g i c a l  

p a r e n t ,  w h e r e a s  the n o n - c u s t o d i a l  parent, l a c k i n g  the a b i l i t y  to 

"be t h e r e , "  w i l l  be r e l e g a t e d  to some l e s s e r  f o r m  of bond. If, as 

the s u p e r i o r  c o u r t  a p p e a r s  to ha v e  found, b e i n g  a p s y c h o l o g i c a l  

p a r e n t  is a n e c e s s a r y  i n g r e d i e n t  for an a d e q u a t e  p a r e n t - c h i l d  

r e l a t i o n s h i p ,  t h e n  t e r m i n a t i o n  m i g h t  r o u t i n e l y  be j u s t i f i e d  f o r  t h e  

n o n - c u s t o d i a l  p a r e n t  in a d i v o r c e .

This, of  c o u r s e ,  is not the law. A s  i l l u s t r a t e d  b y  the 

f o r e g o i n g  e x a m p l e ,  t h e  a b s e n c e  of a " p s y c h o l o g i c a l  p a r e n t "  bo n d  

c a n n o t ,  s t a n d i n g  alone, be e q u a t e d  to t h e  d e s t r u c t i o n  of a p a r e n t -  

c h i l d  r e l a t i o n s h i p .  T h i s  is not to say t h a t  t h e  c o n c e p t  of 

p s y c h o l o g i c a l  p a r e n t h o o d  is invalid. H o w e v e r ,  c o n c e p t s  d e v e l o p e d  

a n d  a p p l i e d  w i t h i n  t h e  s p h e r e s  of social s c i e n c e  d o  n o t  a l w a y s  m e s h  

n e a t l y  w i t h  r u l e s  t r a d i t i o n a l l y  a p p l i e d  w i t h i n  t h e  s p h e r e s  o f  the 

law —  l e g a l  r u l e s  d e v e l o p e d  for the r e g u l a t i o n  of i n d i v i d u a l  

r i g h t s .  It is o n e  t h i n g  t o  s a y  that p s y c h o l o g i c a l  p a r e n t h o o d  is 

a l e g i t i m a t e  a n d  u s e f u l  c o n c e p t  in the p l a c e m e n t  of s p e c i a l  n e e d s  

f o s t e r  c h i l d r e n ;  it is q u i t e  a n o t h e r  to c o n c l u d e ,  as r i g i d  l e g a l  

d o c t r i n e ,  t h a t  p s y c h o l o g i c a l  p a r e n t h o o d  is t h e  s o l e  l e gal 

d e t e r m i n a n t  of a v i a b l e  p a r e n t - c h i l d  r e l a t i o n s h i p  in t e r m i n a t i o n  

of p a r e n t a l  r i g h t s  cases. O u r  own d e c i s i o n s  h a v e  n e v e r  a s c r i b e d  

to  t h e  l a t t e r  p r o p o s i t i o n . 6 T h e  S tate c i t e s  no a u t h o r i t y  —  legal

By w a y  of i l l u s t r a t i o n ,  the p r e s e n t  c a s e  s t a n d s  in s h a r p  
c o n t r a s t  to  t h e  c i r c u m s t a n c e s  in w h i c h  w e  r e c e n t l y  f o u n d  d e s t r u c -

( c o n t i n u e d . ..)
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or s c i e n t i f i c  —  to s u p p o r t  s u c h  a view, a n d  we are a w a r e  of none.

b. D i s r e g a r d  of P a r e n t a l  O b l i g a t i o n s  and 
D e s t r u c t i o n  of the P a r e n t - C h i l d  R e l a t i o n s h i p

T h e  s u p e r i o r  c o u r t ' s  r e l i a n c e  on t h e  f o s t e r  m o t h e r ' s

p s y c h o l o g i c a l  p a r e n t  r o l e  in f i n d i n g  the d e s t r u c t i o n  of the p a r e n t -  

c h i l d  r e l a t i o n s h i p  b e t w e e n  A.M. and his c h i l d r e n  is p r o b l e m a t i c  

f o r  a n o t h e r  reas o n .  As w e  h a v e  a l r e a d y  i n d i c a t e d ,  u n d e r  the s e c o n d  

p r o n g  o f  t h e  a b a n d o n m e n t  t e s t ,  t h e  c o u r t  m u s t  d e t e r m i n e  t h a t  t h e  

p a r e n t ' s  " c o n s c i o u s  d i s r e g a r d  . . . led to the d e s t r u c t i o n  of the 

p a r e n t - c h i l d  r e l a t i o n s h i p . "  E.J.S. . 754 P . 2d at 7 5 1  ( e m p h a s i s

a d d e d ) . A n  i n t e g r a l  p a r t  o f  t h i s  r e q u i r e m e n t  is t h e  e x i s t e n c e  of

a c a u s a l  c o n n e c t i o n  b e t w e e n  t h e  p a r e n t a l  d i s r e g a r d  f o u n d  u n d e r  t h e  

f i r s t  p r o n g  of t h e  t e s t  a n d  t h e  d e s t r u c t i o n  of t h e  p a r e n t - c h i l d  

r e l a t i o n s h i p  f o u n d  u n d e r  t h e  second.

Th us, u n d e r  t h e  s e c o n d  p r o n g  of t h e  a b a n d o n m e n t  test, it

is i n s u f f i c i e n t  to f i n d  p a r e n t a l  d i s r e g a r d  c o u p l e d  w i t h  a

d e s t r u c t i o n  of t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  b r o u g h t  a b o u t  by s o m e  

o t h e r  c a u s e .  T h e  d e s t r u c t i o n  m u s t  be b r o u g h t  a b o u t  by t h e  a c t s  of 

t h e  p a r e n t ,  a n d  in o r d e r  t o  c o n s t i t u t e  a b a n d o n m e n t ,  t h e  a c t s  of t h e  

p a r e n t  m u s t  be w i l l f u l .  In r e  B . J . . 530 P . 2d a t  750 n . 1 2 ;  see a l s o  

N a d a  A . . 660 P . 2d at 439.

( . . . c o n t i n u e d )

t i o n  of  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  in E . J . S . . 754 P . 2d at  751. 
T h e r e ,  t e s t i m o n y  s h o w e d  t h a t  t h e  child, L . M . S . ,  h a d  v i r t u a l l y  no 
e x p o s u r e  t o  h e r  n a t u r a l  f a t h e r  s i n c e  i n f a n c y ;  t h a t  s h e  c o n s i d e r e d  
h e r  s t e p f a t h e r  t o . b e  h e r  n a t u r a l  fath e r ;  t h a t  L . M . S  h a d  o n l y  
r e c e n t l y  d i s c o v e r e d  t h a t  h e r  s t e p f a t h e r  w a s  n o t  h e r  r e a l  f a t h e r ;  
t h a t  e v e n  t h e n  L.M.S. n e v e r  a s k e d  for d e t a i l  a b o u t  h e r  n a t u r a l  
f a t h e r ;  a n d  t h a t  no p s y c h o l o g i c a l  b o n d  or f a m i l i a l  r e l a t i o n s h i p  at 
a l l  e x i s t e d  b e t w e e n  L . M . S .  a n d  h e r  n a t u r a l  father.
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c o u r t  in f i n d i n g  a b a n d o n m e n t  c o n s i s t e d  of A . M . ' s  p r e - i n c a r c e r a t i o n

c o n d u c t .  Y e t  the c o u r t ' s  c o n c l u s i o n  th a t  A . M . ' s  p a r e n t - c h i l d

r e l a t i o n s h i p  h a d  b e e n  d e s t r o y e d  w a s  b a s e d  on the e x i s t e n c e  of a

p s y c h o l o g i c a l  p a r e n t  r e l a t i o n s h i p  b e t w e e n  the c h i l d r e n  a n d  t h e i r

c u r r e n t  f o s t e r  m o t h e r ,  a n d  the c o n s e q u e n t  a b s e n c e  o f  su c h  a

r e l a t i o n s h i p  b e t w e e n  A.M. and his c h i l d r e n .

F r o m  the record, it s e e m s  c l e a r  th a t  t h e  r e l a t i v e

d i s t a n c i n g  of A . M . ' s  r e l a t i o n s h i p  w i t h  his c h i l d r e n  a n d  t h e i r

f o r m a t i o n  of a c l o s e  r e l a t i o n s h i p  w i t h  t h e i r  f o s t e r  m o t h e r  r e s u l t e d

n o t  f r o m  A . M . ' s  p r e - i n c a r c e r a t i o n  c o n d u c t ,  but r a t h e r  f r o m  t h e  fact

of h i s  i n c a r c e r a t i o n .  Z i e g l e r  did e x p r e s s  the o p i n i o n  t h a t  A.M.

w a s  n o t  a p s y c h o l o g i c a l  p a r e n t  to his c h i l d r e n .  H o w e v e r ,  Z i e g l e r ' s

o p i n i o n  w a s  b a s e d  on the a m o u n t  of t i m e  th a t  had e l a p s e d  s i n c e  the

c h i l d r e n  h a d  b e e n  r e m o v e d  from A . M . ' s  custody, not o n  t h e  n a t u r e

o r  e f f e c t  of A . M . ' s  c o n d u c t  t o w a r d  the c h i l d r e n  p r i o r  to his

a r r e s t .  W h e n  a s k e d  w h e t h e r  A.M. w a s  the p s y c h o l o g i c a l  parent,

Z i e g l e r  r e p l i e d :

Well, I c o u l d n ' t  b e l i e v e  th a t  to be the c a s e
g i v e n  the a g e s  of the c h i l d r e n  at the la s t
full p a r e n t i n g  c o n t a c t s  t h a t  t h e y ' v e  had. I ' m  
s u r e  t h a t  t h e y  r e c o g n i z e  —  c e r t a i n l y  [M.M.] 
d o e s  r e c o g n i z e  h i m  as h i s  dad, I'm s u r e  of 
that. I'm n o t  c l e a r  t h a t  [M.M.] u n d e r s t a n d s  
w h a t  a l l  of t h a t  means. I t h i n k  he and [S.M.] 
h a v e  t h i s  fix on t h e i r  p r e s e n t  foster m o t h e r  
as b e i n g  t h e  s i g n i f i c a n t  and p s y c h o l o g i c a l  
p a r e n t  in t h e i r  lives b e c a u s e  she's b e e n  
t h e r e . [ 7 ]

Here, th e  p a r e n t a l  d i s r e g a r d  r e l i e d  on by t h e  s u p e r i o r

In t h i s  r e g ard, the F i n d i n g s  and C o n c l u s i o n s  e n t e r e d  by 
t h e  s u p e r i o r  c o u r t  a r e  s o m e w h a t  a m b i g u o u s .  As a c o n c l u s i o n  of law,

( c o n t i n u e d . ..)

-13- 4177



The s u p e r i o r  c o u r t  m a d e  e x t e n s i v e  and d e t a i l e d  f i n d i n g s  

c o n c e r n i n g  the h a r m  that A . M . ' s  c r i m i n a l  and a n t i - s o c i a l  c o n d u c t  

c a u s e d  to  h i s  c h i l d r e n .  T h e s e  f i n d i n g s  a r e  s u p p o r t e d  b y  the 

r e c o r d .  N e v e r t h e l e s s ,  the S t a t e  d i d  n o t  a t t e m p t  t o  prove, a n d  the 

c o u r t  d i d  not p u r p o r t  to d e t e r m i n e ,  t h e  n a t u r e  of t h e  p a r e n t - c h i l d  

r e l a t i o n s h i p  t h a t  e x i s t e d  at t h e  t i m e  A.M. w a s  a r r e s t e d  a n d  h i s  

c h i l d r e n  w e r e  r e m o v e d  f r o m  his c u s t o d y .  D e s p i t e  t h e  e v i d e n c e  

i n d i c a t i n g  t h a t  A . M . ' s  d i s r e g a r d  of h i s  p a r e n t a l  r e s p o n s i b i l i t i e s  

h a d  h a r m e d  h i s  c h i l d r e n ,  t h e  s u p e r i o r  c o u r t  d i d  not f i n d  t h a t  

A . M . ' s  c o n d u c t  h a d  a l r e a d y  d e s t r o y e d  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  

w h e n  he w a s  a r r e s t e d  and i n c a r c e r a t e d  for his c u r r e n t  o f f e n s e s ;  n o r  

d i d  t h e  c o u r t  f i n d  t h a t  A . M . ' s  a n t i - s o c i a l  conduct, r a t h e r  t h a n  his 

p o s t - a r r e s t  s e p a r a t i o n ,  w a s  d i r e c t l y  r e s p o n s i b l e  for d e s t r o y i n g  t h e

' (...c o n t i n u e d )

t h e  c o u r t  s t a t e d  t h a t  " f t ] h e  d i s r e g a r d  s h o w n  by [A.M.] for [his] 
p a r e n t a l  o b l i g a t i o n s  has led to t h e  d e s t r u c t i o n  of t h e  p a r e n t -  
c h i l d  r e l a t i o n s h i p  . . . ." In r e a c h i n g  th i s  c o n c l u s i o n ,  t h e  
court, r e c o g n i z i n g  the d e c i s i o n  in N a d a  A . . i n d i c a t e d  t h a t  it h a d  
c o n s i d e r e d  "all of the p a s t  c o n d u c t " of A.M., but not t h e  " m e r e  
fa c t  of h i s  i n c a r c e r a t i o n  . . . ." T h i s  legal c o n c l u s i o n  s u g g e s t s  
a p r e d i c a t e  f a c t u a l  d e t e r m i n a t i o n  t h a t  A . M . ' s  p r e - a r r e s t  c o n d u c t  
c a u s e d  t h e  d e s t r u c t i o n  of t h e  p a r e n t - c h i l d  r e l a t i o n s h i p .

H o w e v e r ,  the s u p e r i o r  c o u r t ' s  f i n d i n g s  of f a c t  d o  n o t  
d r a w  any s p e c i f i c  c o n n e c t i o n  b e t w e e n  A . M . ' s  p r e - i n c a r c e r a t i o n  
c o n d u c t  a n d  t h e  d e s t r u c t i o n  of h i s  p a r e n t - c h i l d  r e l a t i o n s h i p .  On  
t h i s  issue, t h e  f i n d i n g s  of fact m e r e l y  s t a t e  t h a t  A.M. is n o t  the 
p s y c h o l o g i c a l  p a r e n t  of M . M  and S.M. a n d  t h a t  t h e i r  c u r r e n t  f o s t e r  
m o t h e r  " f i l l s  t h e  r o l e  in t h e i r  l i v e s  of p s y c h o l o g i c a l  f o s t e r  
p a r e n t .  A c c o r d i n g l y ,  the p a r e n t - c h i l d  r e l a t i o n s h i p  b e t w e e n  [A.M.] 
a n d  [ M . M . ] and b e t w e e n  [A.M.] and [S.M.] h a s  ue e n  d e s t r o y e d . "  T h i s  
f i n d i n g  s u g g e s t s  that, in the c o u r t ' s  view, it w a s  A . M . ' s  
r e p l a c e m e n t  by t h e  f o s t e r  p a r e n t  r a t h e r  t h a n  his p r e - i n c a r c e r a t i o n  
d i s r e g a r d  of p a r e n t a l  o b l i g a t i o n s  t h a t  d e s t r o y e d  t h e  p a r e n t - c h i l d  
r e l a t i o n s h i p .  A s  w e  h a v e  p o i n t e d  o u t  in t h e  te x t  of t h i s  o p i n i o n ,  
t h i s  la t t e r  t h e o r y  of d e s t r u c t i o n  is t h e  o n l y  o n e  t h a t  f i n d s  
s u b s t a n t i a l  s u p p o r t  in the e v i d e n c e .
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In sum, to t h e  e x t e n t  t h e  r e c o r d  s u p p o r t s  t h e  c o n c l u s i o n  

t h a t  A . M . ' s  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  been d e s t r o y e d ,  th a t  

d e s t r u c t i o n  a p p e a r s  t o  h a v e  r e s u l t e d  f r o m  t h e  f a c t  of h i s  

i n c a r c e r a t i o n .  H o w e v e r ,  A . M . ' s  i n c a r c e r a t i o n  c o u l d  n o t  s e r v e  as 

t h e  p r o p e r  b a s i s  for a f i n d i n g  of d e s t r u c t i o n  of t h e  p a r e n t - c h i l d  

r e l a t i o n s h i p ,  s i n c e  it w a s  n o t  t h e  c o n d u c t  up o n  w h i c h  the c o u r t  

r e l i e d  in f i n d i n g  t h a t  A.M. h a d  c o n s c i o u s l y  d i s r e g a r d e d  h i s  

p a r e n t a l  o b l i g a t i o n s . 8 C o n v e r s e l y ,  the c o n d u c t  i n v o l v e d  in A . M . ' s  

c o n s c i o u s  d i s r e g a r d  of h i s  p a r e n t a l  o b l i g a t i o n s  w a s  n o t  t h e  c o n d u c t  

t h a t  "l e d  t o  t h e  d e s t r u c t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p . "

T h e  s u p e r i o r  c o u r t ' s  c o n c l u s i o n  t h a t  A . M . ' s  d i s r e g a r d  of 

h i s  p a r e n t a l  r e s p o n s i b i l i t i e s  led to  t h e  d e s t r u c t i o n  of h i s  p a r e n t -

p a r e n t - c h i l d  bond.

Indeed, A . M . ' s  i n c a r c e r a t i o n  is n o t  the ty p e  of w i l l f u l  
a c t  u p o n  w h i c h  a b a n d o n m e n t  m a y  be based. N a d a  A. , 660 P. 2d at 439. 
T h e  S t a t e  n e v e r t h e l e s s  i n v i t e s  us t o  ho l d  t h a t  A.M. w a s  
i n c a r c e r a t e d  as a r e s u l t  o f  h i s  v o l u n t a r y  acts, t h a t  h i s  
i n c a r c e r a t i o n  w a s  a f o r e s e e a b l e  c o n s e q u e n c e  of his m i s c o n d u c t ,  t h a t  
t h e  i n a b i l i t y  to p r o v i d e  for h i s  c h i l d r e n  r e s u l t i n g  f r o m  A . M . ' s  
i n c a r c e r a t i o n  is t h e r e f o r e  a r e s u l t  of h i s  v o l u n t a r y  c o n d u c t ,  a n d  
that, in t h i s  sense, A . M . ' s  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  b e e n  
d e s t r o y e d  by his p r e - i n c a r c e r a t i o n  d i s r e g a r d  of h i s  p a r e n t a l  
d u t i e s .  In s u p p c r t  of t h i s  t h e o r y ,  t h e  S t a t e  c i t e s  a n u m b e r  of 
c a s e s  t h a t  l i k e n  v o l u n t a r y  c r i m i n a l  a c t s  to  acts of a b a n d o n m e n t .  
S e e . e . g . , H u s t o n  v. H a g g a r d . 4 7 5  S . W . 2 d  330, 333 (Tex. App. 1971); 
In re D o b b s . 531 P . 2d 303 (Wash. App. 1975).

T h e  S t a t e ' s  t h e o r y  is e s s e n t i a l l y  t h e  s a m e  t h e o r y  
a d d r e s s e d  by J u s t i c e  C o m p t o n ' s  c o n c u r r e n c e  in Nada A . . 660 P. 2d at 
441. T h e  g i s t  of J u s  .ice C o m p t o n ' s  N a d a  A. c o n c u r r e n c e ,  h o wever, 
w a s  t h a t  t e r m i n a t i o n  of p a r e n t a l  r i g h t s  u n d e r  t h i s  t h e o r y  w a s  
i m p e r m i s s i b l e  u n d e r  t h e  s t a t u t o r y  f r a m e w o r k  t h e n  in e x i s t e n c e .  
J u s t i c e  C o m p t o n  u r g e d  t h e  l e g i s l a t u r e  to  a m e n d  A l a s k a  l a w  to a l l o w  
t e r m i n a t i o n  u n d e r  t h i s  t h e o r y .  Id. T h e  s t a t u t o r y  f r a m e w o r k  in 
e x i s t e n c e  w h e n  Na d a  A. w a s  d e c i d e d  r e m a i n s  e s s e n t i a l l y  u n c h a n g e d ,  
d e s p i t e  t h e  c o n c u r r i n g  o p i n i o n .  We  d e c l i n e  the S t a t e ' s  i n v i t a t i o n  
t o  a d o p t  t h i s  t h e o r y  in the a b s e n c e  of a s t a t u t o r y  c h a n g e .
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c h i l d  r e l a t i o n s h i p  is n o t  s u p p o r t e d  by s u b s t a n t i a l  e v i d e n c e  and is 

t h e r e f o r e  c l e a r l y  e r r o n e o u s .

C . I n a b i l i t y  to P r o v i d e  Ca r e

Th e  S t a t e  a l t e r n a t i v e l y  c o n t e n d s  that the s u p e r i o r  

c o u r t ' s  o r d e r  t e r m i n a t i n g  A . M . ' s  p a r e n t a l  r i g h t s  b a s e d  o n  t h e  C I N A  

s t a t u s  of h i s  c h i l d r e n  c a n  be a f f i r m e d  e v e n  if the c o u r t ' s  f i n d i n g  

of a b a n d o n m e n t  c a n n o t  be s u s t a i n e d .  T h e  S t a t e  p o i n t s  o u t  that, 

g i v e n  A . M . ' s  d i s r e g a r d  of his p a r e n t a l  r e s p o n s i b i l i t i e s ,  h e  c l e a r l y  

l a c k e d  t h e  a b i l i t y  to p r o v i d e  h i s  c h i l d r e n  w i t h  care. T h e  S t a t e  

a r g u e s  that, for this r e a s o n ,  A . M . ' s  c h i l d r e n  c o u l d  p r o p e r l y  be 

a d j u d i c a t e d  c h i l d r e n  in n e e d  of aid u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  

r e g a r d l e s s  of w h e t h e r  A . M . ' s  c o n d u c t  a m o u n t e d  to a b a n d o n m e n t .

T h e  S t a t e ' s  a r g u m e n t  is to a c e r t a i n  e x t e n t  p l a u s i b l e .  

A b a n d o n m e n t  is but one w a y  of e s t a b l i s h i n g  C I N A  s t a t u s  u n d e r  A S  

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  for p u r p o s e s  of t e r m i n a t i n g  p a r e n t a l  r i g h t s .  

S u b s e c t i o n  ( a ) ( 2 ) (A) a l s o  a p p l i e s  w h e n  no  parent, g u a r d i a n ,  

c u s t o d i a n ,  or r e l a t i v e  is w i l l i n g  and a b l e  to p r o v i d e  care. S e e  

In t h e  M a t t e r  of J . L . F . , S28 P . 2d at 170. U n l i k e  a b a n d o n m e n t ,

p r o o f  of p a r e n t a l  i n a b i l i t y  to p r o v i d e  c a r e  does not r e q u i r e  a 

s h o w i n g  that t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  been d e s t r o y e d .

T h e  s u p e r i o r  c o u r t  f o u n d  that, in d i s r e g a r d i n g  h i s  

p a r e n t a l  r e s p o n s i b i l i t i e s  t o  his c h i l d r e n ,  A.M., in e f f ect, f a i l e d  

in " h i s  o b l i g a t i o n  to p r o v i d e  for t h e i r  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l  

a n d  s o c i a l  n e e d s . "  T h i s  f i n d i n g  is a r g u a b l y  t a n t a m o u n t  t o  a 

f i n d i n g  of A . M . ' s  i n a b i l i t y  to c a r e  for h i s  children, s i n c e  " c a r e "  

h a s  b e e n  d e f i n e d  as p r o v i d i n g  "f o r  the p h y s i c a l ,  e m o t ional, m e n t a l ,
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a n d  s o c i a l  n e e d s  of t h e  c h i l d . "  A S  4 7 . 1 0 . 9 9 0 ( 1 ) ;  In t h e  M a t t e r  of 

J . L . F . , 828 P . 2d at 169. As w e  h a v e  i n d i c a t e d  in d i s c u s s i n g  the 

i s s u e  of p a r e n t a l  d i s r e g a r d ,  t h e r e  is s u b s t a n t i a l  e v i d e n c e  in the 

r e c o r d  t o  s u p p o r t  t h i s  f i n d i n g . 9

N e v e r t h e l e s s ,  t h e  s u p e r i o r  c o u r t  d i d  n o t  e x p r e s s l y  

c o n c l u d e  t h a t  A . M . ' s  c h i l d r e n  w e r e  in n e e d  of a i d  u n d e r  AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  d u e  t o  A . M . ' s  i n a b i l i t y  to p r o v i d e  for t h e i r  

c are. I n s t e a d ,  the c o u r t  based- its f i n d i n g  of C I N A  s t a t u s  on  the 

c o n c l u s i o n  t h a t  A.M. h a d  a b a n d o n e d  the c h i l d r e n ,  a c o n c l u s i o n  we  

h a v e  f o u n d  t o  be c l e a r l y  e r r o n e o u s .  M o r e  s i g n i f i c a n t l y ,  w e  h a v e  

m a d e  it c l e a r  that, " [ w j h i l e  a f i n d i n g  of i n a b i l i t y  t o  c a r e  w o u l d  

b e  g r o u n d s  f o r  j u r i s d i c t i o n  u n d e r  s u b s e c t i o n  ( a ) ( 2 ) ( A ) ,  t h a t  

f i n d i n g  m u s t  a l s o  e x t e n d  t o  any r e l a t i v e s  w h o  are in f a c t  c a r i n g  

for or  w i l l i n g  t o  a s s u m e  c a r e . "  In the M a t t e r  of J . L . F . . 828 P . 2d 

a t  170. Here, e v e n  if w e  w e r e  t o  c o n s t r u e  the f i n d i n g  of p a r e n t a l  

d i s r e g a r d  t h a t  the s u p e r i o r  c o u r t ,  m a d e  in c o n n e c t i o n  w i t h  t h e  

a b a n d o n m e n t  i s s u e  as a n  i m p l i e d  f i n d i n g  of i n a b i l i t y  t o  p r o v i d e  

care, t h e  s u p e r i o r  c o u r t  f a i l e d  t o  e n t e r  f i n d i n g s  on a m a t e r i a l  

e l e m e n t  of i n a b i l i t y :  t h e  la c k  o f  a n y  r e l a t i v e s  c a r i n g  o r  w i l l i n g

T h e  c o n d u c t  t h a t  led t h e  c o u r t  t o  find p a r e n t a l  d i s r e g a r d  
—  and, a r g u a b l y ,  b y  e x t e n s i o n ,  i n a b i l i t y  to p r o v i d e  c a r e  —  
c o n s i s t e d  of A . M . ' s  s u b s t a n c e  a b u s e ,  v i o l e n c e ,  e x c e s s i v e  m o b i l i t y ,  
a n d  c r i m i n a l  acts, i n c l u d i n g  A . M . ' s  s e x u a l  a b u s e  of h i s  
s t e p d a u g h t e r .  N o t a b l y ,  in A . H . v. S t a t e . 779 P . 2d 1229, 1232
( A l a s k a  1989) , this c o u r t  i n d i c a t e d  th a t  a c o n t i n u a t i o n  of C I N A  
s t a t u s  c o u l d  in pa r t  be j u s t i f i e d  b y  the c h i l d r e n ' s  u n w i l l i n g n e s s  
a n d  i n a b i l i t y  t o  live w i t h  a p a r e n t  w h o  w a s  i m p r i s o n e d  for s e x u a l  
abu s e .
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t o  p r o v i d e  c a r e . 10 See id. at 170 & n.ll.

We a c c o r d i n g l y  c o n c l u d e  that the s u p e r i o r  c o u r t ' s  f i n d i n g  

of C I N A  s t a t u s  c a n n o t  be a f f i r m e d  on t h e  a l t e r n a t i v e  g r o u n d  of 

i n a b i l i t y  to p r o v i d e  care. We t h e r e f o r e  f i n d  it n e c e s s a r y  to

v a c a t e  the d i s p u t e d  t e r m i n a t i o n  o r d e r  a n d  to r e m a n d  this ca s e  f o r  

f u r t h e r  c o n s i d e r a t i o n  of t h e  issue of i n a b i l i t y  to p r o v i d e  care.

D . R e m a i n i n g  S u b s t a n t i v e  Issues

A l t h o u g h  t h e  c h a l l e n g e d  t e r m i n a t i o n  o r der m u s t  be 

v a c a t e d ,  we t h i n k  it n e c e s s a r y  to a d d r e s s  t h e  r e m a i n i n g  s u b s t a n t i v e  

i s s u e s  r a i s e d  by A.M. in o r d e r  to c l a r i f y  t h e  p o s t u r e  of the c a s e  

o n  r e m a n d .

1. T h e  L i k e l i h o o d  of A . M . ' s  C o n d u c t  C o n t i n u i n g

T o  j u s t i f y  t e r m i n a t i o n  of p a r e n t a l  r i g h t s  f o l l o w i n g  a

c h i l d ' s  C I N A  a d j u d i c a t i o n ,  the S t a t e  m u s t  p r o v e  by c l e a r  a n d

c o n v i n c i n g  e v i d e n c e  t h a t  the child is a c h i l d  in need of aid "as 

a r e s u l t  of p a r e n t a l  c o n d u c t "  and t h a t  t h e  c o n d u c t  "is l i k e l y  t o  

c o n t i n u e  to e x i s t . "  A S  4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) ;  see also C I N A  R u l e  

1 8 ( c ) ( 1 ) ;  Nada A . . 660 P . 2d at 440.

In the p r e s e n t  case, a f t e r  c o n c l u d i n g  that M.M. and S.M. 

w e r e  c h i l d r e n  in n e e d  of a i d  as a r e s u l t  of A . M . ' s  conduct, t h e  

s u p e r i o r  c o u r t  f o u n d  t h a t

[A.M.] is h i g h l y  l i k e l y  t o  c o n t i n u e  to

10 It is t h e  S t a t e ' s  bur d e n  to  p r o v e  that there a r e  no
s u i t a b l e  r e l a t i v e s .  In t h e  M a t t e r  of J . L . F . . 828 P . 2d at 170 n .ll. 
W e  n o t e  th a t  the s u p e r i o r  c o u r t ' s  f i n d i n g  of a b a n d o n m e n t  a n d  its 
o r d e r  t e r m i n a t i n g  A . M . ' s  p a r e n t a l  r i g h t s  a l s o  e x t e n d e d  to S . L . S . ,  
t h e  m o t h e r  of the c h i l d r e n .  Hence, a n y  i m p l i c i t  f i n d i n g  of 
i n a b i l i t y  to p r o v i d e  c a r e  o b v i o u s l y  e x t e n d e d  to S.L.S., w h o  has n o t  
c o n t e s t e d  the c o u r t ' s  r u l i n g .
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a b u s e  d r u g s  a n d  alcohol, to c o m m i t  c r i m e s  
( e s p e c i a l l y  a s s a u l t i v e  c r i m e s  in t h e  c o n t e x t  

__ of d o m e s t i c  d i s p u t e s  and s e x u a l  o f f e n s e s
a g a i n s t  c h i l d r e n ,  but a l s o  p r o p e r t y  c r i m e s  
g i v e n  his e x t e n s i v e  c r iminal r e c o r d ,  his lack 
of s u c c e s s  in s u b s t a n c e  a b u s e  t r e a t m e n t ,  h i s  
p o o r  p r o g n o s i s  for sexual o f f e n d e r  t r e a t m e n t ,  
his f a i l u r e  e v e n  to o b t a i n  a n g e r  m a n a g e m e n t  
c o u n s e l i n g ,  and his c h a r a c t e r o l o g i c a l  
p r o b l e m s )  .

T h e s e  e x p r e s s  f i n d i n g s  are s u p p o r t e d  by e v i d e n c e  in the 

r e c o r d .  A l t h o u g h  A . M .  p o i n t s  to c o n t r a r y  e v i d e n c e  t h a t  he 

p r e s e n t e d ,  it is not t h i s  c o u r t ' s  job to r e w e i g h  the e v i d e n c e  w h e n  

t h e  r e c o r d  p r o v i d e s  c l e a r  s u p p o r t  for the s u p e r i o r  c o u r t ' s  r u l i n g .  

O u r  r e v i e w  of the r e c o r d  c o n v i n c e s  us t h a t  t h e  s u p e r i o r  c o u r t ' s  

r u l i n g  is not c l e a r l y  e r r o n e o u s .

We e m p h a s i s e  t h a t  just as i n c a r c e r a t i o n  is n o t  c o n d u c t  

u n d e r  a p h y s i c a l  a b a n d o n m e n t  theory, see s u p r a  note 5, n e i t h e r  is 

i n c a r c e r a t i o n  i t s e l f  " p a r e n t a l  c o n d u c t "  w i t h i n  the m e a n i n g  of  AS 

4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) .  T hus, w h i l e  l o n g - t e r m  i n c a r c e r a t i o n  o f  a p a r e n t

c a n  r e s u l t  in a c h i l d  b e c o m i n g  a c h i l d  in ne e d  of a i d  u n d e r  AS

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  u n d e r  an i n a b i l i t y  t o  p r o v i d e  c a r e  t h e o r y ,  s u c h  

i n c a r c e r a t i o n  is n o t  a s u f f i c i e n t  b a s i s  t o  j u s t i f y  t e r m i n a t i o n  of 

p a r e n t a l  r i g h t s  u n d e r  A S  4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) .  In t h i s  c a s e  we 

u n d e r s t a n d  t h a t  the t r i a l  c o u r t  did not r e l y  on A . M . ' s  l o n g - t e r m  

i n c a r c e r a t i o n ,  but o n  h i s  c o n t i n u i n g  s e r i o u s  c r i m i n a l  a n d  a n t i­

s o c i a l  conduct.

2. L i k e l i h o o d  of P h y s i c a l  and E m o t i o n a l  H a r m  if A . M . ' s  
R i g h t s  a r e  Not T e r m i n a t e d

As a p r e r e q u i s i t e  to t e r m i n a t i o n  of  p a r e n t a l  r i g h t s  u n d e r

I C W A  § 102(f), 25 U.S.C. § 1912(f) (1988), a n d  A l a s k a  C h i l d  in N e e d
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of A i d  R u l e  18(c) ( 2 ) ,  the S t a t e  must p r o v e  b e y o n d  a r e a s o n a b l e  

d o u b t  t h a t  c o n t i n u e d  c u s t o d y  of t h e  c h i l d  by t h e  p a r e n t  is likely 

to r e s u l t  in s e r i o u s  e m o t i o n a l  or p h y s i c a l  d a m a g e  to t h e  child.

a . P h y s i c a l  H a r m

T h e  s u p e r i o r  c o u r t  s p e c i f i c a l l y  found, b e y o n d  a 

r e a s o n a b l e  d o u b t ,  t h a t  A . M . ' s  d a u g h t e r  w a s  l i k e l y  t o  s u f f e r  sexual 

a b u s e  if p l a c e d  in h i s  c u s t o d y ;  t h a t  b o t h  c h i l d r e n  w e r e  likely to 

s u f f e r  p h y s i c a l  a b u s e  r e s u l t i n g  f r o m  A . M . ' s  d o m e s t i c  v i o l e n c e ;  and 

t h a t  b o t h  w e r e  l i k e l y  t o  s u f f e r  p h y s i c a l  d e p r i v a t i o n  d u e  to A . M . ' s  

i n a b i l i t y  t o  m e e t  t h e i r  n e e d s  on a c o n s i s t e n t ,  o n g o i n g  basis.

A. M .  a r g u e s  t h a t  the S t a t e  f a i l e d  to a l l e g e  the 

l i k e l i h o o d  of f u t u r e  p h y s i c a l  h a r m  a n d  t h a t  t h e  e v i d e n c e  it 

p r e s e n t e d  f a i l e d  to p r o v e  s u c h  h a r m  b e y o n d  a r e a s o n a b l e  doubt.

A . M . ' s  f i r s t  a r g u m e n t  is m i s t a k e n .  T h e  S t a t e ' s  p e t i t i o n  

e x p r e s s l y  a l l e g e d  t h a t  t h e  c h i l d r e n  w o u l d  be  "at r i s k  of se x u a l  

abuse, p h y s i c a l  harm, n e g l e c t  or a b a n d o n m e n t  d u e  to s u b s t a n c e  a b u s e  

or c r i m i n a l  b e h a v i o r  l e a d i n g  to f u r t h e r  i n c a r c e r a t i o n "  u n l e s s  A.M. 

c o m p l e t e d  a l o n g - t e r m  t r e a t m e n t  p r o g r a m  f o r  s e x u a l  o f f e n d e r s  and 

r e v e r s e d  h i s  l o n g - s t a n d i n g  p e r s o n a l i t y  t r a i t s  a n d  b e h a v i o r a l  

t r e n d s .

A . M . ' s  s e c o n d  a r g u m e n t  is u n p e r s u a s i v e .  T h e  s u p e r i o r  

c o u r t ' s  f i n d i n g s  on t h e  i s s u e  of f u t u r e  p h y s i c a l  h a r m  are a m p l y  

s u p p o r t e d  by t h e  record.

b. E m o t i o n a l  H a r m

A.M. c l a i m s  t h a t  it w a s  e r r o r  for t h e  s u p e r i o r  c o u r t  to 

c o n s i d e r ,  in a s s e s s i n g  t h e  l i k e l i h o o d  of e m o t i o n a l  h a r m  in the

-20- 4177



e v e n t  of a r e t u r n  of c u s t o d y  to him, f a c t o r s  s u c h  as the p r o l o n g e d  

s e p a r a t i o n  t h a t  w o u l d  i n e v i t a b l y  o c c u r  b e f o r e  the r e s t o r a t i o n  of 

c u s t o d y  and the need, in the interim, to a s s u r e  the s t a b i l i t y  of 

t h e  b o n d s  t h e  c h i l d r e n  had formed w i t h  t h e i r  " p s y c h o l o g i c a l  

p a r e n t . "  A.M. c o n t e n d s  t h a t  t h e s e  c o n s i d e r a t i o n s  a r e  i r r e l e v a n t  

t o  w h e t h e r  the c h i l d r e n  w o u l d  su f f e r  e m o t i o n a l  d a m a g e  if t h e y  

r e t u r n e d  to him.

It is t r u e  t h a t  m e r e  e v i d e n c e  t h a t  a w i l l i n g  c u s t o d i a n  

o t h e r  t h a n  t h e  p a r e n t  w o u l d  d o  a b e t t e r  job t h a n  t h e  p a r e n t  d o e s  

n o t  in i t s e l f  s u f f i c e  t o  s u p p o r t  a f i n d i n g  of l i k e l y  e m o t i o n a l  

h a rm. See G u i d e l i n e s  f o r  S t a t e  C o u rts; I n d i a n  C h i l d  C u s t o d y  

P r o c e e d i n g s ,  44 Fed. Reg. 67,584, 67,593 (Bureau of I n d i a n  A f f a i r s ,  

D e p ' t  o f  t h e  I n t e r i o r  1979). But t h e  c l o s e  ties t h e  c h i l d r e n  

e n j o y e d  to t h e i r  f o s t e r  m o t h e r  and t h e  e f f e c t s  A . M . ' s  p r o l o n g e d  

s e p a r a t i o n  w o u l d  l i k e l y  h a v e  on t h eir m e n t a l  h e a l t h  if e v e n t u a l l y  

r e t u r n e d  c o u l d  p r o p e r l y  b e  c o n s i d e r e d  as r e l e v a n t  e v i d e n c e  b e a r i n g  

on  t h e  issue of l i k e l y  e m o t i o n a l  harm. T h r e e  e x p e r t  w i t n e s s e s  

a d d r e s s e d  th i s  s u b j e c t  a n d  t h e i r  t e s t i m o n y  s u p p o r t s  t h e  c o u r t ' s  

f i n d i n g s .  T h e  s u p e r i o r  c o u r t  w a s  not c l e a r l y  e r r o n e o u s  in f i n d i n g  

t h a t  c o n t i n u e d  c u s t o d y  b y  A.M. w o u l d  l i k e l y  c a u s e  t h e  c h i l d r e n  

s e r i o u s  e m o t i o n a l  harm.

3. A c t i v e  R e m e d i a l  E f f orts by the S tate

U n d e r  ICWA § 102(d), b e f o r e  p a r e n t a l  r i g h t s  m a y  be 

t e r m i n a t e d ,  the S t a t e  h a s  the b u r d e n  of s h o w i n g  by a p r e p o n d e r a n c e  

of t h e  e v i d e n c e  t h a t  " a c t i v e  e f f o r t s  h a v e  b e e n  m a d e  t o  p r o v i d e  

r e m e d i a l  s e r v i c e s  a n d  r e h a b i l i t a t i v e  p r o g r a m s  d e s i g n e d  t o  p r e v e n t
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the b r e a k u p  of t h e  I n d i a n  f a m i l y  and t h a t  t h e s e  e f f o r t s  h a v e  p r o v e d  

u n s u c c e s s f u l . "  25 U.S.C. § 1912(d) (1988); see a l s o  C I N A  Rule

1 8 ( c ) ( 2 ) ;  K.N. v. S t a t e . 856 P . 2d 468, 4 7 6  ( A l aska 1993).

T h e  s u p e r i o r  c o u r t  f o u n d  t h a t  D F Y S  h a d  " m a d e  a c t i v e  

e f f o r t s  t o  p r o v i d e  r e m e d i a l  s e r v i c e s  a n d  r e h a b i l i t a t i v e  p r o g r a m s  

to p r e v e n t  t h e  b r e a k u p  of t h i s  f a m i l y  but t h o s e  e f f o r t s  h a v e  p r o v e d  

u n s u c c e s s f u l  . . . In t h e  s u p e r i o r  c o u r t ' s  view, t h e  S t a t e  had

d o n e  e v e r y t h i n g  " f e a s i b l e  g i v e n  [ A .M.'s] i n c a r c e r a t i o n  sta t u s  

. . . . " ll In  r e a c h i n g  t h i s  c o n c l u s i o n ,  the c o u r t  o b s e r v e d  that 

"[ A .M.] h a s  e x p r e s s e d  a w i l l i n g n e s s  a n d  d e s i r e  to u n d e r g o  sex 

o f f e n d e r  t r e a t m e n t  w h i l e  i n c a r c e r a t e d ,  b u t  s u b s t a n t i a l  d o u b t  on the 

m o t i v a t i o n  of t h a t  e x p r e s s e d  w i l l i n g n e s s  w a s  r a i s e d  by t h e  S t a t e ' s  

e x p e r t  w i t n e s s e s .  T h e  c o u r t  c o n c l u d e s  t h a t  Mr. [A.M.] is not 

s i n c e r e l y  i n t e r e s t e d  in c h a n g i n g  h i s  d e v i a n t  s e x u a l  b e h a v i o r

T h e  e x t e n t  of a c t i v e  e f f o r t s  the S t a t e  m u s t  m a k e  on 

b e h a l f  of  a p a r e n t  w h o s e  a c c e s s  t o  r e m e d i a l  a s s i s t a n c e  is h a m p e r e d  

by i n c a r c e r a t i o n  is a n  i s s u e  t h a t  r e m a i n s  l a r g e l y  u n r e s o l v e d . 12

T h e  c o u r t ' s  f i n d i n g s  e n u m e r a t e  D F Y S ' s  e f f o r t s .  T h e s e  

i n c l u d e d  m o n i t o r i n g  A . M . ' s  c a r e  o f  t h e  c h i l d r e n  b e f o r e  h e  was 
i n c a r c e r a t e d ;  f a c i l i t a t i n g  m o n t h l y  v i s i t s  a t  j a i l  ( u n d e r  the 
c o u r t ' s  o r d e r ) ;  f a c i l i t a t i n g  d a i l y  t e l e p h o n e  c o n t a c t s  at  first, 
e v e n t u a l l y  d r o p p i n g  to w e e k l y  t e l e p h o n e  c o n t a c t s ;  a n d  p r o m u l g a t i n g  
a r e u n i f i c a t i o n  p l a n  in O c t o b e r  1991, w h i l e  A.M. w a s  i m p r i s o n e d ,  
w h i c h  w a s  " c e n t e r e d  a r o u n d  c o m p l e t i n g  w h a t e v e r  s e x  o f f e n d e r  
t r e a t m e n t  w a s  n e e d e d  (and o b t a i n i n g  an  i n - d e p t h  p s y c h o l o g i c a l  
e v a l u a t i o n  to  d e t e r m i n e  a p p r o p r i a t e  t r e a t m e n t )  and c o m p l e t i n g  
a p p r o p r i a t e  a l c o h o l / d r u g  a b u s e  t r e a t m e n t . "

12 T h e  " a c t i v e  e f f o r t s "  r e q u i r e d  by I C W A  h a v e  n o t  been 

d e f i n e d .  A c c o r d i n g  to o n e  a u t h o r i t y ,  " [ t ] h e  d i s t i n g u i s h i n g  w o r d  
in t h e  r e m e d i a l  s e r v i c e s  a n d  r e h a b i l i t a t i v e  p r o g r a m s '  s e c t i o n  is

( c o n t i n u e d . ..)
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Th o  S t a t e  d o e s  not d e n y  t h a t  the " r e u n i f i c a t i o n  p l a n "  it f o r m u l a t e d  

for A.M. c o u l d  n o t  r e a l i s t i c a l l y  be a t t a i n e d  g i v e n  h i s  i m p r i s o n m e n t  

an d  t h a t  D F Y S  p e r s o n n e l  g e n e r a l l y  fa i l e d  to i n t e r v e n e  a c t i v e l y  on 

A . M . ' s  b e h a l f  to a s s u r e  t h a t  p r i s o n  o f f i c i a l s  e n r o l l e d  A.M. in 

s u i t a b l e  i n s t i t u t i o n a l  p r o g r a m s .  T h e  S t a t e  s i m p l y  c l a i m s  that, by 

p r e p a r i n g  a r e u n i f i c a t i o n  p l a n  and e n c o u r a g i n g  A.M. to s e e k  

s e r v i c e s  a v a i l a b l e  w i t h i n  t h e  i n s t i t u t i o n ,  it f u l f i l l e d  its d u t y  

of m a k i n g  a c t i v e  e f f o r t s  to p r o v i d e  r e m e d i a l  s e r v i c e s .

To t h e  e x t e n t  t h e  S t a t e ' s  a r g u m e n t  s u g g e s t s  th a t  this 

c o u r t  c r e a t e  a n  e x c e p t i o n  to I C W A ' s  r e q u i r e m e n t  of a c t i v e  r e m e d i a l  

e f f o r t s  for c a s e s  in w h i c h  r e h a b i l i t a t i o n  is d o u b t f u l  and in w h i c h  

a c t i v e  r e m e d i a l  e f f o r t s  w o u l d  be " u n r e a s o n a b l y "  c o s t l y  or t i m e -  

c o n s u m i n g ,  t h e  s u g g e s t i o n  s e e m s  u n j u s t i f i e d .  We h a v e  h e l d  that no

( . . . c o n t i n u e d )

t h e  w o r d  ' a c t i v e . ' "  C r a i g  J. Dorsay, T h e  I n d i a n  C h i l d  W e l f a r e  Act 
and L a w s  A f f e c t i n g  I n d i a n  J u v e n i l e s  M a n u a l  157 (1984). D o r s a y  
q u o t e s  o n e  of I C W A ' s  d r a f t e r s ,  w h o  d i s t i n g u i s h e s  b e t w e e n  a c t i v e  and 
p a s s i v e  r e h a b i l i t a t i v e  a n d  r e m e d i a l  efforts:

P a s s i v e  e f f o r t s  a r e  w h e r e  a pl a n  is d r a w n  
up a n d  t h e  c l i e n t  m u s t  d e v e l o p  h i s  or h e r  o w n  
r e s o u r c e s  t o w a r d s  b r i n g i n g  it to f r u i t i o n .
A c t i v e  e f f o r t s ,  the i n t e n t  of the d r a f t e r s  of 
t h e  Ac t ,  is w h e r e  t h e  s t a t e  c a s e w o r k e r  t a k e s  
t h e  c l i e n t  t h r o u g h  the s t e p s  of the p l a n  
r a t h e r  t h a n  r e q u i r i n g  t h a t  t h e  p l a n  be 
p e r f o r m e d  on its own. For instance, r a t h e r  
t h a n  r e q u i r i n g  t h a t  a c l i e n t  find a job, 
a c q u i r e  n e w  h o u s i n g ,  a n d  t e r m i n a t e  a 
r e l a t i o n s h i p  w i t h  w h a t  is p e r c e i v e d  to be a 
b o y f r i e n d  w h o  is a b a d  inf l u e n c e ,  the I n d i a n  
C h i l d  W e l f a r e  A c t  w o u l d  r e q u i r e  t h a t  t h e  
c a s e w o r k e r  h e l p  t h e  c l i e n t  d e v e l o p  j o b  and 
p a r e n t i n g  s k i l l s  n e c e s s a r y  to r e t a i n  c u s t o d y  
of h e r  chi l d .

Id .  a t  157-58.
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j u d i c i a l  e x c e p t i o n  t o  IC W A  can be created. A.B.M. v. M . H . . 651

P . 2d 1170, 1173 ( A l a s k a  1982). N e i t h e r  i n c a r c e r a t i o n  n o r  d o u b t f u l  

p r o s p e c t s  f o r  r e h a b i l i t a t i o n  wi l l  r e l i e v e  t h e  S t a t e  of its d u t y  

u n d e r  I C W A  to m a k e  a c t i v e  r e m e d i a l  efforts.

T h i s  d o e s  n o t  m e a n  t h a t  a p a r e n t ' s  i n c a r c e r a t i o n  is 

w h o l l y  i r r e l e v a n t  to  t h e  s c o p e  of a c t i v e  r e m e d i a l  e f f o r t s  t h e  S t a t e  

is r e q u i r e d  to u n d e r t a k e .  T h e  c i r c u m s t a n c e s  s u r r o u n d i n g  a p a r e n t ' s  

i n c a r c e r a t i o n  m a y  h a v e  a d i r e c t  b e a r i n g  on  w h a t  a c t i v e  r e m e d i a l  

e f f o r t s  a r e  p o s s i b l e .  In the p r e s e n t  case, for e x a m p l e ,  it w o u l d  

be d i f f i c u l t  t o  c o n c l u d e  t h a t  the p r a c t i c a l  o b s t a c l e s  p o s e d  by 

A . M . ' s  i n c a r c e r a t i o n  —  the d i f f i c u l t y  of p r o v i d i n g  r e s o u r c e s  to 

i n m a t e s  g e n e r a l l y ,  t h e  u n a v a i l a b i l i t y  of s p e c i f i c  r e s o u r c e s  in 

A . M . ' s  case, a n d  t h e  l e n g t h  of ti m e  A.M. w i l l  r e m a i n  i n c a r c e r a t e d  - 

- a r e  f a c t o r s  t h a t  t h e  s u p e r i o r  c o u r t  w a s  b a r r e d  f r o m  c o n s i d e r i n g  

w h e n  it d e c i d e d  w h e t h e r  t h e  S t a t e  h a d  m a d e  a c t i v e  r e m e d i a l  e fforts.

L i k e w i s e ,  w e  h a v e  r e c e n t l y  n o t e d  that, for p u r p o s e s  of 

d e t e r m i n i n g  t h e  s u f f i c i e n c y  of t h e  S t a t e ' s  r e m e d i a l  e f f o r t s ,  the 

s u p e r i o r  c o u r t  m a y  p r o p e r l y  c o n s i d e r  a p a r e n t ' s  d e m o n s t r a t e d  lack 

of w i l l i n g n e s s  to  p a r t i c i p a t e  in t r e a t m e n t .  See K . N . . 8 5 6  P . 2d at 

477. C a s e  law in o t h e r  j u r i s d i c t i o n s  a p p e a r s  to be in a c c o r d  w i t h  

t h i s  g e n e r a l  view. S e e  M a t t e r  of M a r i c o p a  C o u n t y  J u v e n i l e  A c t i o n  

N o. J S - 8  2 8 7 . 828 P . 2d 1245, 1254 (Ariz. App. 1991); M a t t e r  of

M .E .M . . 679 P . 2d 1241, 1244 (Mont. 1984); S t a t e  ex rel. J u v e n i l e

D e p ' t  o f  M u l t n o m a h  C o u n t y  v. W o o d r u f f . 816 P . 2d 623, 626 (Or. App. 

1991) .

In t h i s  r e g ard, however, a n o t e  of c a u t i o n  is n e c e s s a r y .
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T h o  f o r e g o i n g  c a s e s  i n v o l v e  p a r e n t s  w h o  a c t i v e l y  r e f u s e d  to 

p a r t i c i p a t e  in o r  c o o p e r a t e  w i t h  t r e a t m e n t  e f f o r t s ;  t h e s e  c a s e s  

s u p p o r t  t h e  g e n e r a l  p r o p o s i t i o n  that, o n c e  a c t i v e  r e m e d i a l  e f f o r t s  

h a v e  b e e n  u n d e r t a k e n ,  a p a r e n t ' s  a c t u a l  r e s i s t a n c e  t o  o r  r e j e c t i o n  

of a s s i s t a n c e  m a y  p r o p e r l y  be c o n s i d e r e d  in d e t e r m i n i n g  w h e t h e r  

a d d i t i o n a l  e f f o r t s  w e r e  r e q u i r e d .  We  h a v e  n e v e r  s u g g e s t e d  t h a t  the 

s c o p e  o f  t h e  S t a t e ' s  d u t y  to m a k e  a c t i v e  r e m e d i a l  e f f o r t s  s h o u l d  

be a f f e c t e d  by  a p a r e n t ' s  m o t i v a t i o n  or p r o g n o s i s  b e f o r e  r e m e d i a l  

e f f o r t s  h a v e  c o m m e n c e d .  T o  v a r y  t h e  s c o p e  of the S t a t e ' s  IC W A  d u t y  

b a s e d  o n  s u b j e c t i v e ,  p r e - i n t e r v e n t i o n  c r i t e r i a  s u c h  a s  a p a r e n t ' s  

m o t i v a t i o n  or t r e a t m e n t  p r o g n o s i s  m i g h t  d e f e a t  t h e  p u r p o s e  of t h e  

a c t i v e  r e m e d i a l  e f f o r t  r e q u i r e m e n t ,  for it w o u l d  e n a b l e  t h e  S t a t e  

t o  ar g u e ,  in a l l  d o u b t f u l  a n d  d i f f i c u l t  ca s e s ,  t h a t  it h a d  no d u t y  

t o  m a k e  a c t i v e  r e m e d i a l  e f f o r t s .

In t h e  p r e s e n t  case, the s u p e r i o r  c o u r t ' s  f i n d i n g  of 

c o m p l i a n c e  w i t h  t h e  I C W A  r e q u i r e m e n t  p r e s e n t s  a c l o s e  q u e s t i o n ,  

p a r t i c u l a r l y  b e c a u s e  t h e  c o u r t ' s  a s s e s s m e n t  of t h e  a c t i v e  e f f o r t s  

t h a t  t h e  S t a t e  s h o u l d  h a v e  m a d e  w a s  a p p a r e n t l y  i n f l u e n c e d  by its 

p e i c e p t i o n  that, d e s p i t e  his a v o w e d  w i l l i n g n e s s  to  p a r t i c i p a t e  in 

t r e a t m e n t ,  A.M. h a d  m a d e  n o  g e n u i n e  c o m m i t m e n t  t o  r e h a b i l i t a t i o n  

a n d  h i s  p r o s p e c t s  for r e h a b i l i t a t i o n  w e r e  poor. S i n c e  we m u s t  in 

a n y  e v e n t  r e m a n d  t h i s  c a s e  for r e c o n s i d e r a t i o n  o n  t h e  i s sue of 

i n a b i l i t y  to p r o v i d e  care, w e  b e l i e v e  it a p p r o p r i a t e  to r e q u i r e  

t h a t  t h e  s u p e r i o r  c o u r t  a l s o  r e c o n s i d e r  t h e  i s s u e  of IC W A  

c o m p l i a n c e  in l i g h t  of the f a c t o r s  o u t l i n e d  in t h i s  o p i n i o n .  In 

a d d r e s s i n g  t h e  i s s u e  o n  r e m a n d ,  the c o u r t  s h o u l d  a l l o w  t h e  p a r t i e s
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to  p r e s e n t  u p d a t e d  i n f o r m a t i o n  c o n c e r n i n g  a n y  t r e a t m e n t  A.M. m a y  

h a v e  r e c e i v e d  s i n c e  t h e  c o u r t ' s  i n i t i a l  ruling.

III. P R O C E D U R A L  I S S U E S

In a d d i t i o n  to his s u b s t a n t i v e  a r g uments, A.M. r a i s e s  

t w o  p r o c e d u r a l  i s s u e s  that call for on l y  b r i e f  d i s c u s s i o n .

A. D e n i a l  o f  B i f u r c a t i o n

P r i o r  t o  h i s  h earing, A.M. m o v e d  for bifu r c a t i o n ,  s e e k i n g

to  h a v e  t h e  a d j u d i c a t i v e  phase, in w h i c h  the c o u r t  d e t e r m i n e s

w h e t h e r  t h e  c h i l d r e n  a r e  in n e e d  of aid u n d e r  AS 4 7 . 1 0 . 0 1 0 ,  h e a r d

b e f o r e  t h e  d i s p o s i t i o n a l  phase, in w h i c h  the c o u r t  d e t e r m i n e s

w h e t h e r  t h e  r e q u i r e m e n t s  for t e r m i n a t i o n  h a v e  been m e t  u n d e r  AS

4 7 . 1 0 . 0 8 0 ( c ) .  T h e  s u p e r i o r  c o u r t  d e n i e d  this m o t ion. A.M.

c o n t e n d s  t h a t  t h e  f a i l u r e  to b i f u r c a t e  a m o u n t e d  to an a b u s e  of

d i s c r e t i o n  a n d  v i o l a t e d  his r i g h c  t o  due p r ocess.

We  f i n d  no m e r i t  to t h i s  a r g u m e n t .  A l t h o u g h  the

a d j u d i c a t i v e  a n d  d i s p o s i t i o n a l  p h a s e s  of c h i l d r e n ' s  p r o c e e d i n g s  are

t y p i c a l l y  h e a r d  s e p a r a t e l y ,  C J N A  R u l e  18(b) e x p r e s s l y  m a k e s  j o i n d e r

o f  t h e  t w o  p h a s e s  a m a t t e r  of d i s c r e t i o n  for t h e  s u p e r i o r  court:

U p o n  a s h o w i n g  of g o o d  c a u s e  and w i t h  a d e q u a t e  
n o t i c e  t o  t h e  p a rties, an a d j u d i c a t i o n  h e a r i n g  
and a t e r m i n a t i o n  h e a r i n g  m a y  he c o n s o l i d a t e d .

H e re, a s i g n i f i c a n t  a m o u n t  of t h e  e v i d e n c e  p r e s e n t e d

b e l o w  w a s  r e l e v a n t  to, a n d  c o u l d  h a v e  be e n  a d m i t t e d  at, b o t h  p h a s e s

of the t e r m i n a t i o n  p r o c e e d i n g .  B e c a u s e  A . M . ' s  c h i l d r e n  h a d  b e e n

in f o s t e r  c a r e  for a l e n g t h y  p e r i o d  of t i m e  p r i o r  to the f i l i n g  of

the p e t i t i o n  for t e r m i n a t i o n ,  the e v i d e n c e  on the i s s u e  of

d i s p o s i t i o n  w a s  w e l l  d e v e l o p e d  p r i o r  to the C I N A  a d j u d i c a t i o n ,  and



A.M. r e c e i v e d  a m p l e  n o t i c e  of the S t a t e ' s  c l a i m s .  A.M. h a s  f a i l e d  

to p o i n t  to a n y  s p e c i f i c  c i r c u m s t a n c e s  i n d i c a t i n g  a n  a b u s e  of 

d i s c r e t i o n  by t h e  s u p e r i o r  court. He has a l s o  f a i l e d  t o  c i t e  a n y  

a u t h o r i t y  s u p p o r t i n g  t h e  p r o p o s i t i o n  t h a t  b i f u r c a t i o n  is p e r  se 

n e c e s s a r y  to s a t i s f y  t h e  r e q u i r e m e n t s  of p r o c e d u r a l  d u e  p r o c e s s .  

Finally, A.M. h a s  f a i l e d  t o  m a k e  a c o n v i n c i n g  s h o w i n g  of p r e j u d i c e .  

T h e  s u p e r i o r  c o u r t  d i d  n o t  a b u s e  its d i s c r e t i o n  in f a i l i n g  to 

b i f u r c a t e  t h e  t e r m i n a t i o n  trial.

B. A b s e n c e  of t h e  G u a r d i a n  Ad L i t e m

A.M. a d d i t i o n a l l y  c l a i m s  e r r o r  b e c a u s e  the c h i l d r e n ' s  

g u a r d i a n  ad l i t e m  d i d  n o t  a t t e n d  t h e  t e r m i n a t i o n  trial. A.M. 

f a i l e d  to r a i s e  t h i s  i s s u e  below; c o n s e q u e n t l y ,  w e  r e v i e w  o n l y  for 

p l a i n  error. P l a i n  e r r o r  e x i s t s  w h e n  an e r r o r  a f f e c t s  s u b s t a n t i a l  

r i g h t s  a n d  is o b v i o u s l y  p r e j u d i c i a l .  R.C. v. S t a t e . 760 P. 2 d  501, 

505 n.14 ( A l aska 1 9 8 8 ) .  B e c a u s e  the r e p o r t  of the g u a r d i a n  ad 

l item f a v o r e d  t e r m i n a t i o n  of p a r e n t a l  r i g h t s  a n d  b e c a u s e  t h e  

g u a r d i a n ' s  a b s e n c e  e n a b l e d  A.M. to e n s u r e  t h a t  t h e  r e p o r t  w o u l d  

n o t  be a d m i t t e d  as e v i d e n c e ,  t h e r e  a p p e a r s  t o  be a s t r o n g  

p o s s i b i l i t y  t h a t  A . M . ' s  f a i l u r e  to o b j e c t  b e l o w  a m o u n t e d  to  a s o u n d  

t a c t i c a l  c h o i c e .  In a n y  event, g i v e n  t h e  g u a r d i a n ' s  p o s i t i o n  

f a v o r i n g  t e r m i n a t i o n ,  t h e  g u a r d i a n ' s  a b s e n c e  c a n n o t  be 

c h a r a c t e r i z e d  as " o b v i o u s l y  p r e j u d i c i a l . "  Id. T h e  r e c o r d  

d i s c l o s e s  no p l a i n  e r r o r .

IV. C O N C L U S I O N

T h e  s u p e r i o r  c o u r t ' s  f i n d i n g  of a b a n d o n m e n t  w a s  c l e a r l y  

e r r o n e o u s ;  t h i s  e r r o r  r e q u i r e s  that the o r d e r  of A u g u s t  6, 1993,
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t e r m i n a t i n g  A . M . ' s  p a r e n t a l  ri g h t s  b e  vacated. A r e m a n d  is

n e c e s s a r y ,  how e v e r ,  for f u r t h e r  p r o c e e d i n g s  to d e t e r m i n e  w h e t h e r  

A . M . ' s  c h i l d r e n  s h o u l d  b e  a d j u d i c a t e d  C I N A  d u e  to A . M . ' s  i n a b i l i t y  

to p r o v i d e  c a r e  and, if so, v/hether t e r m i n a t i o n  of p a r e n t a l  r i g h t s  

is w a r r a n t e d  u n d e r  t h a t  t h e o r y .  On r e m a n d ,  the s u p e r i o r  c o u r t  

s h o u l d  a l s o  r e c o n s i d e r  w h e t h e r  the S t a t e  h a s  c o m p l i e d  w i t h  I C W A ' s

r e q u i r e m e n t  of a c t i v e  r e m e d i a l  efforts.

A c c o r d i n g l y ,  t h e  o r d e r  t e r m i n a t i n g  A . M . ' s  p a r e n t a l  r i g h t s  

is V A C A T E D ,  and t h i s  c a s e  is R E M A N D E D  for f u r t h e r  p r o c e e d i n g s

c o n s i s t e n t  h e r e w i t h .
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C O M P T O N ,  J u s t i c e ,  w i t h  w h o m  R A B I N O W I T Z ,  J u s t i c e ,  joins, 

c o n c u r r i n g .

O n c e  a g a i n  t h e  t e x t u a l  f a b r i c  of AS 4 7 . 1 0 . 0 8 0  c o n f i n e s  

u s  t o  an u n c o m f o r t a b l e  fit. See N a d a  A. v. S t a t e . 660 P . 2d 436, 

4 4 1 - 4 3  (Alaska 1983) (Compton, J . , c o n c u r r i n g ) .  A.M. is s e r v i n g  

a p r i s o n  t e r m  of a l m o s t  ten y e a r s  for s e x u a l l y  a b u s i n g  his 

s t e p d a u g h t e r .  H o w e v e r ,  w e  a r e  u n a b l e  to  a f f i r m  t h e  t e r m i n a t i o n  of 

h i s  p a r e n t a l  r i g h t s .  I a g r e e  w i t h  o u r  d i s p o s i t i o n  of the l e g a l  

i s s u e s  in t h i s  c a s e  b e c a u s e  I d o  not b e l i e v e  t h e  w o r d i n g  of  the 

s t a t u t e s  g i v e  us a n y  c h o ice. F u r t h e r ,  the d o c t r i n e  of s t a r e  

d e c i s i s  c o m m a n d s  t h a t  w e  f o l l o w  s t a t u t o r y  i n t e r p r e t a t i o n  

e s t a b l i s h e d  by p r e c e d e n t .  I w r i t e  s e p a r a t e l y  t o  e x p r e s s  my 

c o n t i n u i n g  b e l i e f  t h a t  a l e g i s l a t i v e  r e s p o n s e  to t h i s  i s s u e  is 

a p p r o p r i a t e ,  a n d  a l s o  t h a t  it is n o w  l o n g  overdue.

W h e n  we, as a s ociety, t e r m i n a t e  p a r e n t a l  r i g h t s ,  we 

s e v e r  t h e  f u n d a m e n t a l l y  i m p o r t a n t  r e l a t i o n s h i p  b e t w e e n  p a r e n t  and 

c h i l d .  In o u r  s o c i e t y  t h i s  r e l a t i o n s h i p  is h i g h l y  v a l u e d ,  y e t  at 

t i m e s  it m u s t  b e  s e v e r e d .  W e  s e v e r  it o n l y  w h e n  t h e  h e a l t h  and 

s a f e t y  of t h e  c h i l d  m a n d a t e  that we  d o  so. T h e  b a l a n c i n g  o f  the 

p a r e n t a l  r e l a t i o n s h i p  a g a i n s t  t h e  h e a l t h  and s a f e t y  of t h e  c h i l d  

is a c o m p l e x  d e c i s i o n  r e p l e t e  w i t h  s o c i a l  p o l i c y  c h o i c e s .  H o w e v e r ,  

t h e  t a s k  of d e t e r m i n i n g  d e s i r a b l e  s o c i a l  p o l i c y  in t h e  s p h e r e  of 

p r e s e r v a t i o n  o r  t e r m i n a t i o n  cf the p a r e n t - c h i l d  r e l a t i o n s h i p  is a 

t a s k  w h i c h  c o u r t s  a r e  not e q u i p p e d  t o  u n d e r t a k e .  It is n o t  a 

s p h e r e  in w h i c h  t h e  j u d i c i a r y  s h o u l d  e n g a g e  in s o c i a l  e n g i n e e r i n g .

In N a d a  A . , I u r g e d  the A l a s k a  L e g i s l a t u r e  to  d e f i n e  m o r e
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c l e a r l y  t h e  e f f e c t  of i n c a r c e r a t i o n  on p a r e n t a l  rights. I d . at 

441. I d o  so again. W h a t  is n e e d e d  is a n  i n f o r m e d  s o c i a l  poli c y .  

T h e  f a c t  t h a t  d i f f i c u l t  s o c i a l  p o l i c y  c h o i c e s  m u s t  be m a d e  is not 

a j u s t i f i c a t i o n  for i g n o r i n g  t h e  issues f r o m  w h i c h  t h e  d i f f i c u l t i e s  

h a v e  s p r u n g .  I t h i n k  it u n f o r t u n a t e  t h a t  t h e  l e g i s l a t u r e  c o n t i n u e s  

to  i g n o r e  t h e  e f f e c t  of a p a r e n t ' s  i n c a r c e r a t i o n  o n  a c h i l d  a n d  on 

t h e  c o n t i n u a t i o n  of t h e  p a r e n t - c h i l d  r e l a t i o n s h i p .
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A p p e l l a n t ,

v .

S T A T E  O F  A L A S K A ,

A p p e l l e e .
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M c C o m b ,  L a w  O f f i c e s  of R o b e r t  S. Noreen, 
F a i r b a n k s ,  f o r  A p p e l l a n t .  K a r l a  T a y l o r - W e l c h ,  
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M A T T H E W S ,  J u s t i c e .
E A S T A U G H ,  J u s t i c e ,  w i t h  w h o m  COMPTON, J u stice, 
jo i n s ,  c o n c u r r i n g  in p a r t  a n d  d i s s e n t i n g  in 
p a rt.



N .A. a p p e a l s  t h e  t e r m i n a t i o n  of h e r  p a r e n t a l  r i g h t s  ov e r  

S.A. a n d  D .A . N.A. o r i g i n a l l y  l o s t  c u s t o d y  of S.A. a n d  D.A. 

b e c a u s e  she w a s  u n a b l e  to  take c a r e  of t h e m  d u e  to a l c o h o l  abuse. 

N . A .  l a t e r  e n t e r e d  a l c o h o l  r e h a b i l i t a t i o n  and has be e n  s o b e r  for 

t w o  years. N e v e r t h e l e s s ,  t h e  s u p e r i o r  c o u r t  t e r m i n a t e d  h e r  

p a r e n t a l  r i g h t s .

T h i s  c a s e  r e q u i r e s  u s  t o  r e s o l v e  a c o n f l i c t  in o u r  p r i o r  

d e c i s i o n s  c o n c e r n i n g  t h e  i n t e r p r e t a t i o n  of AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ,  t h e  

s t a t u t e  w h i c h  g o v e r n s  w h e n  a c h i l d  m a y  b e  a d j u d i c a t e d  to b e  a c h i l d  

i n  n e e d  of a i d  (CINA) . We  m u s t  d e t e r m i n e  w h i c h  s u b s e c t i o n s  of AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  p e r m i t  a C I N A  a d j u d i c a t i o n  b a s e d  o n  a p a r e n t’s or 

c a r e g i v e r ' s  i n a b i l i t y  t o  ca r e  f o r  a child.

I. FACT'S A N D  P R O C E E D I N G S

N.A. is t h e  m o t h e r  o f  t w o  boys, S.A., born A u g u s t  4, 

1989, and D . A., b o r n  J u l y  18, 1990. T h e  father of b o t h  c h i l d r e n

is  R.S. S.A. a n d  D.A. a r e  d e v e l o p m e n t a l l y  delayed. T h e i r  m o s t  

s i g n i f i c a n t  d e l a y s  a r e  in t h e  a r e a  of speech. U n t i l  1992, N.A. 

a b u s e d  a l c o h o l .  A t  t i m e s ,  h e r  a l c o h o l  a b use m a d e  h e r  i n c a p a b l e  of 

t a k i n g  ca r e  o f  h e r  c h i l d r e n .

T h e  S t a t e  f i l e d  a p e t i t i o n  f o r  t e m p o r a r y  c u s t o d y  of S.A. 

a n d  D.A. in J u n e  1991. T h e  s u p e r i o r  c o u r t  g r a n t e d  t h e  p e t i t i o n ,  

a d j u d i c a t e d  t h e  b o y s  C I NA, a n d  c o m m i t t e d  them to t h e  c u s t o d y  of t h e  

D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  (DHSS). C u s t o d y  w a s  g i v e n  

t o  t h e  S t a t e  b e c a u s e  N.A. w a s  u n a b l e  t o  take c a r e  of t h e  b o y s  at 

t i m e s  b e c a u s e  of i n t o x i c a t i o n ,  a n d  R.S. w a s  in s e x u a l  a b u s e
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t r e a t m e n t  w h i c h  p r o h i b i t e d  h i m  fr o m  h a v i n g  u n s u p e r v i s e d  c o n t a c t  

w i t h  c h i l d r e n .  S.A. a n d  D. A .  w e r e  e v e n t u a l l y  p l a c e d  w i t h  f o s t e r  

p a r e n t s .

In N o v e m b e r  1992, N.A., a g a i n  p r e g n a n t  b y  R . S., e n t e r e d  

t h e  D e n a  A. C o y  C e n t e r  f o r  P r e g n a n t  W o m e n .  N.A. s t a y e d  a t  D e n a  A. 

C o y  u n t i l  J u n e  1953. S h e  r e c e i v e d  a l c o h o l  r e h a b i l i t a t i o n ,  

p a r e n t i n g  t r a i n i n g ,  a n d  o t h e r  s e r v i c e s  there. N.A. s t o p p e d  u s i n g  

a l c o h o l  n e a r  t h e  t i m e  s h e  e n t e r e d  D e n a  A. Coy, a n d  h a d  b e e n  s o b e r  

f o r  t w o  y e a r s  a t  t h e  t i m e  o f  trial.

S h . A . , a f e m a l e ,  w a s  b o r n  t o  N.A. a t  D e n a  A. C o y  in  M a y  

1993. N.A. h a s  h a d  c o n t i n u o u s  c u s t o d y  o v e r  Sh.A. S o c i a l  w o r k e r s  

w h o  w o r k e d  w i t h  N . A .  t e s t i f i e d  t h a t  N. A .  is a g o o d  p a r e n t  t o  Sh . A . ,  

a n d  t h e  S t a t e  a d m i t s  t h a t  N . A .  is a b l e  t o  m e e t  S h . A . ' s  n e e d s .

A f t e r  l e a v i n g  D e n a  A. Coy, N.A. u t i l i z e d  n u m e r o u s ,  

e x t e n s i v e  s e r v i c e s  to  h e l p  h e r  m a i n t a i n  s o b r i e t y  a n d  i m p r o v e  her 

p a r e n t i n g  s k i l l s .  S h e  a t t e n d e d  A l c o h o l i c s  A n o n y m o u s  m e e t i n g s  and 

r e c e i v e d  o t h e r  s e r v i c e s  t o  p r e v e n t  a r e l a p s e  i n t o  a l c o h o l  ab u s e .  

S h e  r e g u l a r l y  w o r k e d  w i t h  s e v e r a l  c o u n s e l o r s  on h e r  p a r e n t i n g .

D e s p i t e  N . A . ' s  p r o g r e s s ,  t h e  S t a t e  f i l e d  a p e t i t i o n  for 

t e r m i n a t i o n  of h e r  p a r e n t a l  r i g h t s  o v e r  S.A. a n d  D.A. i n  S e p t e m b e r  

1993, c o n t e n d i n g  t h a t  11 [ t ] h e  boys' n e e d s  a r e  g r e a t  a n d  t h e y  n e e d  

h i g h l y  s k i l l e d  p a r e n t s  t o  r a i s e  t h e m  i n  a h e a l t h y  m a n n e r  t o  t h e i r  

p o t e n t i a l "  a n d  t h a t  N . A . ' s  "gains . . . a r e  n o t  s u f f i c i e n t  to

p a r e n t  t h e  b o y s . "  T h e  t r i a l  took p l a c e  in A u g u s t  1994. R.S. 

r e l i n q u i s h e d  h i s  p a r e n t a l  r i g h t s  a t  t h e  b e g i n n i n g  o f  t h e  t r i a l .
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N . A .  and R.S. w e r e  no l o n g e r  in a r o m a n t i c  r e l a t i o n s h i p  at the ti m e  

o f  trial.

A t  t r i a l ,  t h e  S t a t e  p r e s e n t e d  three t y p e s  of e v i d e n c e  in

o r d e r  to m a k e  a c a s e  t h a t  S.A. a n d  D.A. w o u l d  s u f f e r  h a r m  in N.A. 's

c a r e .  Fi r s t ,  t h e  S t a t e  i n t r o d u c e d  t e s t i m o n y  t h a t  the boys'

p r o g r e s s  in o v e r c o m i n g  t h e i r  d e v e l o p m e n t a l  d e l a y s  w o u l d  l e s s e n

u n d e r  N . A . ' s  c a r e  b e c a u s e  N.A. is n o t  a b l e  to p r o v i d e  t h e  b o y s  w i t h

" s t r u c t u r e  a n d  c o n s i s t e n c y . "  Second, t here was e v i d e n c e  t h a t  N.A. 

s o m e t i m e s  d i s c i p l i n e s  t h e  b o y s  b y  y e l l i n g  at them. Third, 

w i t n e s s e s  f o r  t h e  S t a t e  t e s t i f i e d  t h a t  they w e r e  c o n c e r n e d  t h a t  

S . A .  or D.A. c o u l d  s u f f e r  p h y s i c a l  injury as a r e s u l t  of 

e n c o u n t e r i n g  a n  e n v i r o n m e n t a l  h a z a r d  in N.A.'s care. T h e  s u p e r i o r  

c o u r t  t e r m i n a t e d  N . A . ' s  p a r e n t a l  r i g h t s  over S.A. a n d  D.A.

I I . S T A N D A R D  O F  R E V I E W

U n d e r  A S  4 7 . 1 0 . 0 8 0 ( c )  (3), a s u perior c o u r t  m a y  t e r m i n a t e  

p a r e n t a l  r i g h t s  o n l y  " u p o n  a s h o w i n g  in the a d j u d i c a t i o n  by c l e a r  

a n d  c o n v i n c i n g  e v i d e n c e  t h a t  t h e r e  is a child in n e e d  of a i d  u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  a s  a r e s u l t  of p a r e n t a l  c o n d u c t  a n d  u p o n  a 

s h o w i n g  in t h e  d i s p o s i t i o n  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  

t h e  p a r e n t a l  c o n d u c t  is  l i k e l y  to c o n t i n u e . "  T h e  s u p e r i o r  c o u r t  

f o u n d  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  that S.A. a n d  D.A. are 

c h i l d r e n  in n e e d  of  a i d  u n d e r  AS  47.1 0 . 0 1 0 ( a ) ( 2 ) ( A )  a n d  (C) a s  a 

r e s u l t  of c o n d u c t  b y  N . A .  w h i c h  is l i k e l y  to continue. N.A. a r g u e s  

t h a t  t h e  s u p e r i o r  c o u r t  e r r e d  in m a k i n g  this finding.
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In a C I N A  c a s e ,  we w i l l  o v e r t u r n  t h e  s u p e r i o r  c o u r t ' s  

f i n d i n g s  of f a c t s  i f  t h e y  are c l e a r l y  e r r o n e o u s .  W e  w i l l  d e c l a r e  

a t r i a l  c o u r t ' s  f i n d i n g s  t o  be c l e a r l y  e r r o n e o u s  if a r e v i e w  of t h e  

e n t i r e  r e c o r d  l e a v e s  u s  w i t h  a d e f i n i t e  a n d  f i r m  c o n v i c t i o n  t h a t  

a m i s t a k e  h a s  b e e n  m a d e .  S e e  In re T. W . R .  , 887 P . 2d 941, 944

( A l a s k a  1 9 9 4 ) ;  K . N .  v. S t a t e . 856 P . 2d  468,. 475 ( A l a s k a  199 3 ) .

D e t e r m i n a t i o n s  o f  l a w  a r e  r e v i e w e d  d e  n o v o . E . g . . L a n q d o n  v.

C h a m p i o n . 745 P . 2 d  1371, 1372 n.2 ( A l a s k a  1987).

III. I M M I N E N T  A N D  S U B S T A N T I A L  R I S K  O F  S U B S T A N T I A L  P H Y S I C A L  H A R M

W e  w i l l  c o n s i d e r  w h e t h e r  t h e  s u p e r i o r  c o u r t  c l e a r l y  e r r e d

b y  a d j u d i c a t i n g  S.A. a n d  D.A. C I N A  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( C )

( s u b s e c t i o n  ( C ) ) b e f o r e  d i s c u s s i n g  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )

( s u b s e c t i o n  (A)). A c h i l d  c a n  be d e c l a r e d  C I N A  u n d e r  s u b s e c t i o n

(C) u p o n  a s h o w i n g  of

t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  p h y s i c a l  
h a r m  o r  if t h e r e  is an i m m i n e n t  a n d  s u b s t a n­
t i a l  r i s k  t h a t  t h e  c h i l d  w i l l  s u f f e r  s u c h  h a r m
a s  a r e s u l t  of the a c t i o n s  d o n e  b y  o r  c o n d i­
t i o n s  c r e a t e d  b y  the c h i l d ' s  p a r e n t ,  g u a r d i a n ,  
o r  c u s t o d i a n  or the f a i l u r e  o f  t h e  parent, 
g u a r d i a n ,  o r  c u s t o d i a n  a d e q u a t e l y  t o  s u p e r v i s e  
t h e  c h i l d [.]

( E m p h a s i s  a d d e d . )  A  c a r e f u l  and t h o r o u g h  r e v i e w  o f  t h e  e n t i r e  

r e c o r d  l e a v e s  u s  w i t h  a d e f i n i t e  a n d  f i r m  c o n v i c t i o n  t h a t  t h e  

r e c o r d  c a n n o t  s u p p o r t  a f i n d i n g  t h a t  S.A. a n d  D.A. h a v e  s u f f e r e d  

s u b s t a n t i a l  p h y s i c a l  h a r m  as a r e s u l t  o f  p a r e n t a l  c o n d u c t  w h i c h  is 

l i k e l y  to  c o n t i n u e  o r  t h a t  t h e r e  is a n  i m m i n e n t  a n d  s u b s t a n t i a l  

r i s k  t h a t  t h e y  w i l l  s u f f e r  s u c h  h a r m  d u e  t o  c o n d u c t  b y  N.A. w h i c h  

i s  l i k e l y  t o  c o n t i n u e .
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T h e  e v i d e n c e  p r e s e n t e d  by the S t a t e  that N.A. is u n a b l e  

t o  p r o v i d e  h e r  s o n s  w i t h  s u f f i c i e n t  " s t r u c t u r e  a n d  c o n s i s t e n c y "  

c a n n o t  s u p p o r t  a C I N A  a d j u d i c a t i o n  u n d e r  s u b s e c t i o n  ( C ) . The o n l y  

c o n s e q u e n c e  t h a t  t h e  S t a t e ' s  w i t n e s s e s  p r e d i c t e d  w o u l d  flow from 

a f a i l u r e  t o  g i v e  S.A. and D.A. t h e  n e c e s s a r y  " s t r u c t u r e  a n d  

c o n s i s t e n c y "  w a s  t h a t  t h e  b o y s  w o u l d  n o t  " m e e t  t h e i r  p o t e n t i a l "  or 

m a k e  t h e  k i n d s  o f  g a i n s  in o v e r c o m i n g  t h e i r  d e v e l o p m e n t a l  d e l a y s  

w h i c h  t h e y  w o u l d  m a k e  o t h e r w i s e .  If S.A. and D.A. w o u l d  i n d e e d  

s u f f e r  t h i s  t y p e  o f  h a r m  u n d e r  N . A . ' s  care, the h a r m  w o u l d  be 

g r a d u a l  a n d  n o t  i m m i n e n t ,  a n d  i t  w o u l d  n o t  be  s u b s t a n t i a l  p h y s i c a l  

h a r m .  T h e  S t a t e ' s  w i t n e s s e s  d i d  not i d e n t i f y  any c o n c r e t e  p h y s i c a l  

h a r m s  t h a t  t h e  b o y s  w o u l d  s u f f e r  as a r e s u l t  of n o t  b e i n g  s u p p l i e d  

w i t h  e n o u g h  " s t r u c t u r e  a n d  c o n s i s t e n c y . "

L i k e w i s e ,  t h e  t e s t i m o n y  t h a t  N.A. s o m e t i m e s  d i s c i p l i n e s  

S. A .  a n d  D.A. b y  y e l l i n g  at t h e m  c a n n o t  j u s t i f y  a C I N A  a d j u d i c a t i o n  

u n d e r  s u b s e c t i o n  (C) . A c c o r d i n g  to  t h e  State's w i t n e s s e s ,  t h i s  

m a n n e r  o f  d i s c i p l i n i n g  the b o y s  c o u l d  c a u s e  them t o  s u f f e r  a loss 

o f  s e l f - e s t e e m .  T h e  p o s s i b i l i t y  of a g r a d u a l  loss of s e l f - e s t e e m  

d o e s  n o t  a m o u n t  t o  a n  i m m i n e n t  r i s k  of s u b s t a n t i a l  p h y s i c a l  h a r m . 1

1 T h e  r e c o r d  d o e s  n o t  c o n t a i n  e v i d e n c e  t h a t  N . A . ' s  y e l l i n g  

a m o u n t s  t o  s e v e r e  e m o t i o n a l  a b u s e  of t h e  sort t h a t  c o u l d  s u p p o r t  
a C I N A  a d j u d i c a t i o n  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( B ) ,  w h i c h  p e r m i t s  a 
C I N A  f i n d i n g  a s  a r e s u l t  of

t h e  c h i l d  b e i n g  in n e e d  of m e d i c a l  t r e a t m e n t  
t o  c u r e ,  a l l e v i a t e ,  or p r e v e n t  s u b s t a n t i a l  
p h y s i c a l  h a r m ,  o r  in n e e d  of  t r e a t m e n t  for 
m e n t a l  h a r m  as  e v i d e n c e d  b y  f a i l u r e  to thrive, 
s e v e r e  a n x i e t y ,  d e p r e s s i o n ,  withdrawal, or 
u n t o w a r d  a g g r e s s i v e  b e h a v i o r  or h o s t i l i t y 
t o w a r d  o t h e r s. a n d  t h e  child's parent,

( c o n t i n u e d . ..)
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F i n a l l y ,  s o m e  o f  the S t a t e ' s  w i t n e s s e s  h a d  c o n c e r n s  a b o u t  

t h e  p h y s i c a l  s a f e t y  of  S.A. a n d  D.A. in N . A . ' s  care, a s  t h e  b o y s  

a r e  v e r y  a c t i v e  a n d  m a y  e n t e r  d a n g e r o u s  p l a c e s  in t h e i r  e n v i r o n m e n t  

if n o t  w a t c h e d .  B u t  t h e  S t a t e  i n t r o d u c e d  n o  e v i d e n c e  t h a t  N . A .  w a s  

s o  u n a w a r e  of  p o t e n t i a l  d a n g e r s  t h a t  it w a s  l i k e l y  t h a t  S.A. or

D.A. w o u l d  b e  s e r i o u s l y  i n j u r e d  as a r e s u l t  -of e n c o u n t e r i n g  an 

e n v i r o n m e n t a l  h a z a r d  in h e r  care. T h e  S t a t e ' s  w i t n e s s e s  d i d  not 

t e s t i f y  t h a t  t h e  b o y s  w e r e  e v e r  in a n y  i m m e d i a t e  d a n g e r  u n d e r  

N . A . ' s  c a r e ;  i n  f a ct, t h e r e  w a s  t e s t i m o n y  t h a t  N.A. r e m o v e d  h e r  

s o n s  f r o m  p o t e n t i a l l y  d a n g e r o u s  s i t u a t i o n s .  T h e  S t a t e  o n l y  

p r e s e n t e d  t e s t i m o n y  t h a t  N . A . ' s  a w a r e n e s s  o f  p o s s i b l e  d a n g e r s  w a s  

n o t  a s  g r e a t  a s  t h a t  o f  t h e  s o c i a l  w o r k e r s  o b s e r v i n g  her, a n d  t h a t  

N . A .  w a s  n o t  a b l e  t o  k e e p  h e r  a t t e n t i o n  f o c u s e d  o n  S.A., D . A . ,  and 

S h . A .  a l l  o f  t h e  t i m e . 2 T h e  r e c o r d  in t h i s  c a s e  t h u s  c a n n o t

1 ( . . . c o n t i n u e d )
g u a r d i a n ,  o r  c u s t o d i a n  h a s  k n o w i n g l y  f a i l e d  t o  
p r o v i d e  t h e  t r e a t m e n t .

( E m p h a s i s  a d d e d . )

T h r e e  o f  t h e  S t a t e ' s  w i t n e s s e s  t e s t i f i e d  a b o u t  p o s s i b l e  

s a f e t y  r i s k s  t o  t h e  b o y s  w i t h  N.A. D H S S  s o c i a l  w o r k e r  P a u l a  
B e t t a n o  E v e r t s  s t a t e d  t h a t  s h e  h a d  s a f e t y  c o n c e r n s  f o r  t h e  boys, 
a s  " t h e  b o y s  a r e  v e r y  e a s y  v i c t i m s  b e c a u s e  t h e y  c a n ' t  t a l k , "  and 
" t h e  b o y s '  b e h a v i o r  is v e r y  u n p r e d i c t a b l e . "  E v e r t s  e x p o u n d e d  t h a t  
t h e  b o y s  r u n  a r o u n d  a l o t  a n d  c o u l d  e n c o u n t e r  a p h y s i c a l  d a n g e r  in 
t h e i r  e n v i r o n m e n t  b e c a u s e  N.A. is u n a b l e  t o  f o c u s  h e r  a t t e n t i o n  on 
t h e m  a l l  o f  t h e  t i m e .

C o n n i e  K i n d ,  a f a m i l y  c o n s u l t a n t  w h o  w o r k e d  w i t h  N . A .  on 
p a r e n t i n g  s k i l l s ,  s t a t e d  t h a t  " t h e r e  . . . c o u l d  b e  s o m e  s a f e t y  
i s s u e s "  if S . A .  a n d  D. A .  w e r e  p l a c e d  w i t h  N.A. K i n d  e x p l a i n e d  t h a t  
a t  t i m e s  s h e  f e a r e d  t h a t  t h e  b o y s  w o u l d  e n t e r  p l a c e s  t h a t  w e r e  not 
s a f e .  B u t  K i n d  a l s o  s t a t e d  t h a t  s h e  n e v e r  s a w  t h e  b o y s  in "any 
i m m e d i a t e  d a n g e r "  w h i l e  u n d e r  N . A . ' s  c a re, a n d  a c k n o w l e / ' . a d  t h a t  
s h e  n e v e r  s a w  N . A .  " e x p o s e  h e r  s o n s  t o  a n y t h i n g  t h a t  w o u l d  m t  t h e m

( c o n t i n u e d . ..)
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s u p p o r t  a f i n d i n g  t h a t  s.A. a n d  D.A. w o uld face a n  i m m i n e n t  and 

s u b s t a n t i a l  r i s k  of s u b s t a n t i a l  p h y s i c a l  harm as a r e s u l t  of the 

p o s s i b i l i t y  of  e n c o u n t e r i n g  a p h y s i c a l  haz a r d  in N . A . ' s  care, and 

t h e  s u p e r i o r  c o u r t ' s  C I N A  a d j u d i c a t i o n  under s u b s e c t i o n  (C) is

3

r e v e r s e d .

IV. A B I L I T Y  T O  C A R E

S i n c e  t h e  s u p e r i o r  c o u r t ' s  C I N A  a d j u d i c a t i o n  c a n n o t  be  

u p h e l d  u n d e r  s u b s e c t i o n  (C) , w e  m u s t  d e t e r m i n e  w h e t h e r  it c a n  b e

2 ( . . . c o n t i n u e d )
i n  p h y s i c a l  d a n g e r  w h i l e  she w a s  w i t h  them." Kind e l a b o r a t e d  th a t  
h e r  o w n  a w a r e n e s s  of p o t e n t i a l  s a f e t y  r i s k s  was g r e a t e r  t h a n  N.A. 's 
a n d  t h a t  K i n d  "w a s  q u i c k e r  to r e a c t  t h a n  [N.A.] w a s  s o m e t i m e s  to 
[ p o t e n t i a l ]  d a n g e r s . "

L i l l i a n  C o l e m a n ,  a c o u n s e l o r  who w o r k e d  w i t h  N. A . ,  
t e s t i f i e d  t h a t  S .A.  a n d  D. A.  r e q u i r e  c o n s t a n t  s u p e r v i s i o n  a n d  at 
t i m e s  e n g a g e  in b e h a v i o r  t h a t  r a i s e s  c o n c e r n s  about t h e i r  safety. 
C o l e m a n  a l s o  t e s t i f i e d ,  ho w e v e r ,  t h a t  N.A. removed t h e  b o y s  from 
d a n g e r  w h e n  t h e y  e n g a g e d  in r i s k y  behavior, and t h a t  s h e  n e v e r  saw 
N . A .  d o  a n y t h i n g  t o  e n d a n g e r  S.A. a n d  D.A. When a s k e d  w h e t h e r  the 
b o y s  w o u l d  b e  at r i s k  if p l a c e d  in N . A . ' s  care, C o l e m a n  r e s p o n d e d ,  
"I d o n ' t  k n o w . "

In a d d i t i o n ,  C a r o l y n  Cyr, a therapist a t  D e n a  A. Coy, 
t e s t i f i e d  t h a t  N.A. n e v e r  d i d  a n y t h i n g  t o  jeopardize t h e  s a f e t y  of 
h e r  s o n s  d u r i n g  v i s i t s .  R u t h  Evans, one of N . A ' s  c o u n s e l o r s ,  
s t a t e d  t h a t  t h e  b o y s  w o u l d  be  s a f e  with N.A. N.A. h e r s e l f  
t e s t i f i e d  t h a t  s u p e r v i s i n g  S.A. a n d  D.A. required p r e v e n t i n g  t h e m  
f r o m  " g e t t i n g  i n t o  s t u f f  . . . l i k e  the m edicine c a b i n e t ,  a n d
r u n n i n g  o u t  t o  t h e  s t r e e t ,  a n d  . . . play[ing] with a n y t h i n g  t h a t ' s  
d a n g e r o u s ,  l i k e  tools, k n i v e s . "

3 N . A . ' s  p a s t  a l c o h o l  a b u s e  also cannot s u p p o r t  the 

s u p e r i o r  c o u r t ' s  f i n d i n g  t h a t  S.A. and D.A. a r e  C I N A  u n d e r  
s u b s e c t i o n  (C) as a r e s u l t  of  c o n d u c t  b y  N.A. w h i c h  is l i k e l y  to 
c o n t i n u e .  N.A. n o  l o n g e r  u s e s  a l c o h o l .  C f . In re R . K . . 851 P . 2d 
62, 6 6 - 6 7  ( A l a s k a  1993) ( r e v e r s i n g  s u p e r i o r  court's t e r m i n a t i o n  of 
p a r e n t a l  r i g h t s  w h e r e  f a t h e r  h a d  o n c e  neglected h i s  children, 
a p p a r e n t l y  b e c a u s e  of a l c o h o l  o r  d r u g  use, but c l a i m e d  t o  n o  l o n g e r  
b e  u s i n g  a l c o h o l  o r  d r u g s ;  e x p l a i n i n g  that father's s u b s t a n c e  u s e  
c o u l d  b e  m o n i t o r e d ) .
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b e  d e c l a r e d  C I N A  a s  a r e s u l t  of

t h e  c h i l d  b e i n g  h a b i t u a l l y  a b s e n t  f r o m  h o m e  o r  
r e f u s i n g  t o  a c c e p t  a v a i l a b l e  c a r e ,  o r  h a v i n g  
n o  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e  
c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e , i n c l u d i n g  
p h y s i c a l  a b a n d o n m e n t  by

(i) b o t h  p a r e n t s
(ii) t h e  s u r v i v i n g  p a r e n t ,  o r
(iii) o n e  p a r e n t  if t h e  o t h e r  p a r e n t ' s  

r i g h t s  a n d  r e s p o n s i b i l i t i e s  h a v e  b e e n  
t e r m i n a t e d  u n d e r  A S  2 5 . 2 3 . 1 8 0 ( c )  o r  A S
4 7 . 1 0 . 0 8 0  o r  v o l u n t a r i l y  r e l i n q u i s h e d [ .]

( E m p h a s i s  a d d e d . )  T h e  s u p e r i o r  c o u r t ' s  d e c i s i o n  t h a t  S.A. a n d  D.A.

a r e  C I N A  u n d e r  s u b s e c t i o n  (A) a s  a r e s u l t  of p a r e n t a l  c o n d u c t  w h i c h

is l i k e l y  t o  c o n t i n u e  is b a s e d  o n  a f i n d i n g  t h a t  N. A .  c a n n o t

p r o v i d e  t h e  c a r e  r e q u i r e d  b y  t h e  b o y s  a n d  c a n n o t  m e e t  t h e i r  n e e d s . 4

T h i s  f i n d i n g  r a i s e s  t h e  i s s u e  of  w h e t h e r  a p a r e n t ' s  i n a b i l i t y  to

c a r e  f o r  a c h i l d  c a n  s u p p o r t  a C I N A  d e c l a r a t i o n  u n d e r  s u b s e c t i o n

(A) if  t h e  p a r e n t  is w i l l i n g  t o  c a r e  f o r  t h e  c h i l d .

O u r  p r i o r  d e c i s i o n s  c o n f l i c t  in  t h e i r  r e s o l u t i o n  o f  t h i s

i s s u e .  I n  In  r e  J.L . F .  . 828 P . 2d 166, 170 ( A l a s k a  1992), w e

s t a t e d ,  w i t h o u t  a n a l y s i s :  " W h i l e  a f i n d i n g  o f  i n a b i l i t y  t o  c a r e

j u s t i f i e d  u n d e r  s u b s e c t i o n  (A) . S u b s e c t io n  (A) p e rm i t s  a c h i l d  t o

T h e  s u p e r i o r  c o u r t  s t a t e d  in its w r i t t e n  d e c i s i o n :

T h e  e v i d e n c e  d e m o n s t r a t e s  c l e a r l y  a n d  
c o n v i n c i n g l y ,  h o w e v e r ,  t h a t  [N.A.) is n o t  a b l e  
t o  u n d e r s t a n d  a n d  m e e t  t h e  c h i l d r e n ' s  
s i g n i f i c a n t  n e e d s  f o r  s t r u c t u r e ,  s t a b i l i t y ,  
c o n s i s t e n c y  a n d  n u r t u r i n g .

T h e  c o u r t  f i n d s  by c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e  t h a t  t h e  p a r e n t a l  c o n d u c t  w h i c h  
c a u s e d  t h e  c h i l d r e n  n a m e d  a b o v e  t o  b e  c h i l d r e n  
i n  n e e d  of a i d  is l i k e l y  t o  c o n t i n u e  if 
[ N . A . ) ' s  p a r e n t a l  r i g h t s  a r e  n o t  t e r m i n a t e d .
[ N . A . ] h a s  n e v e r  d e m o n s t r a t e d  an u n d e r s t a n d i n g  
o f  o r  a b i l i t y  t o  m e e t  h e r  c h i l d r e n ' s  n e e d s .
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w o u l d  b e  g r o u n d s  f o r  j u r i s d i c t i o n  u n d e r  s u b s e c t i o n  ( 2 ) ( A), that 

f i n d i n g  must, a l s o  e x t e n d  to a n y  r e l a t i v e s  w h o  a r e  in fa c t  c a r i n g

f o r  or w i l l i n g  t o  a s s u m e  c a r e . "  W e  cautioned, h o wever, t h a t

" a d j u d i c a t i o n  u n d e r  s u b s e c t i o n  ( 2 ) (A) n o r m a l l y  w o u l d  a r i s e  u n d e r  

a b a n d o n m e n t . "  Id^. a t  170 n.9. In A.M. v. S t a t e , 891 P . 2d 815, 824 

( A l a s k a  19 9 5 ) ,  a n d  I n  re  T . W . R .  , 887 P . 2d 941, 945 (Alaska 1994), 

w e  i n t e r p r e t e d  J . L . F . . a g a i n  w i t h o u t  analysis, as m e a n i n g  t h a t  a 

C I N A  a d j u d i c a t i o n  u n d e r  s u b s e c t i o n  (A) m a y  be p r e d i c a t e d  on a 

p a r e n t ' s  l a c k  o f  a b i l i t y  to c a r e  f o r  a child.

B u t  in F.T. V. S t a t e . 862 P . 2d 857, 861 (Alaska 1993),

w e  r e j e c t e d  a n  a r g u m e n t  t h a t  i n a b i l i t y  to care c o u l d  s u p p o r t  a 

f i n d i n g  t h a t  a c h i l d  is C I N A  u n d e r  s u b s e c t i o n  (A) . W e  stated, "AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  w o u l d  s u p p o r t  a C I N A  a d j u d i c a t i o n  o n l y  if [the 

c h i l d ]  h a d  n o  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  or r e l a t i v e  c a r i n g  or 

w i l l i n g  t o  p r o v i d e  care. S p e c i f i c a l l y ,  the parties' d i s p u t e  

w h e t h e r  [the p a r e n t ]  w a s  w i l l i n g  to p r o v i d e  c a r e ." Id. The S t ate 

a r g u e d  " t h a t  [the p a r e n t ]  c o u l d  n o t  h a v e  been w i l l i n g  to p r o v i d e  

c a r e  b e c a u s e  h e  w a s  u n a b l e  t o  m e e t  [the child's] need s . "  Id. We 

r e b u f f e d  t h i s  a r g u m e n t  a n d  t h e  S t a t e ' s  " c o n c l u s i o n  t h a t  if a c h i l d  

h a s  n e e d s  a p a r e n t  c a n n o t  meet, t h e n  t h e  p a r e n t  c a n n o t  be 'willing 

t o  p r o v i d e  care* f o r  t h a t  c h i l d . "  Id. W e  e x p l a i n e d  that "the 

S t a t e ' s  c o n f l a t i o n  o f  w i l l i n g n e s s  t o  c a r e  and a b i l i t y  t o  s a t i s f y  

n e e d s  l e a d s  t o  a b s u r d  c o n c l u s i o n s . "  Id.

W e  n o w  d e t e r m i n e  t h a t  t h e  a p p r o a c h  t a k e n  in F.T. is t h e  

c o r r e c t  one, a n d  w e  h o l d  t h a t  a  p a r e n t ' s  o r  c a r e g i v e r ' s  i n a b i l i t y  

t o  c a r e  f o r ' a  c h i l d  c a n n o t  s u p p o r t  a  C I N A  a d j u d i c a t i o n  u n d e r
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s u b s e c t i o n  (A) i f  t h e  p a r e n t  o r  c a r e g i v e r  is w i l l i n g  to  c a r e  f o r  

t h e  c h i l d .  O u r  c o n c l u s i o n  is b a s e d  on  t h e  p l a i n  l a n g u a g e  of 

s u b s e c t i o n  (A) a n d  a c a r e f u l  e x a m i n a t i o n  of t h e  s t r u c t u r e  a n d

p u r p o s e s  of A S  4 7 . 1 0 . 0 1 0 ( a ) (2) as a w h o l e .

T h e  c l e a r  l a n g u a g e  of s u b s e c t i o n  (A) c o v e r s  o n l y  

w i l l i n g n e s s  t o  c a r e ,  n o t  a b i l i t y  t o  c are. S u b s e c t i o n  (A) a l l o w s  

a  C I N A  a d j u d i c a t i o n  if t h e r e  is no " p a r e n t  . . . c a r i n g  s e  w i l l i n g  

t o  p r o v i d e  c a r e . "  ( E m p h a s i s  added.) S u b s e c t i o n  (A) d o e s  n o t  s t a t e  

" h a v i n g  n o  p a r e n t  . . . c a r i n g  and w i l l i n g  t o  p r o v i d e  c a r e . "

T h e  S t a t e  h a s  a r g u e d  t h a t  s u b s e c t i o n  (A) c o v e r s  a b i l i t y

t o  c a r e  b e c a u s e  A S  4 7 . 1 0 . 9 9 0 ( 1 )  s t a t e s ,  "'care' or  'caring' u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  . . . m e a n s  t o  p r o v i d e  f o r  t h e  p h y s i c a l ,

e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  o f  t h e  c h i l d . "  S e e  F.T. , 862 

P. 2 d  a t  8 6 1  & n . 5 ;  J . L . F .  . 828 P . 2d a t  169. H o w e v e r ,  p l u g g i n g  t h e  

d e f i n i t i o n  in A S  4 7 . 1 0 . 9 9 0  (1) into s u b s e c t i o n  (A) r e s u l t s  in t h e  

f o l l o w i n g :  " h a v i n g  no p a r e n t  . . . p r o v i d i n g  f o r  t h e  p h y s i c a l ,

e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  of t h e  c h i l d  o r  w i l l i n g  to 

p r o v i d e  f o r  t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  of 

t h e  c h i l d . "  T h e  s t a t u t e  s t i l l  w o u l d  n o t  r e q u i r e  a b i l i t y  t o  c a r e  

—  w i l l i n g n e s s  i s  e n o u g h .

A n  a n a l y s i s  o f  t h e  s t r u c t u r e  a n d  p u r p o s e s  of  t h e  e n t i r e t y  

o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s h o w s  t h a t  w h i l e  a b i l i t y  t o  c a r e  is r e l e v a n t  

u n d e r  s u b s e c t i o n s  (B) t h r o u g h  (F) of t h e  s t a t u t e ,  it is n o r  

r e l e v a n t  u n d e r  s u b s e c t i o n  (A) , for t h r e e  m a i n  r e a s o n s .  F i r s t ,  t h e  

S t a t e ' s  i n t e r p r e t a t i o n  o f  s u b s e c t i o n  (A) w o u l d  p e r m i t  C I N A  

a d j u d i c a t i o n s  b a s e d  o n  p a r e n t i n g  d e f i c i e n c i e s  m u c h  l e s s  s e v e r e  t h a n
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t h o s e  covered unde r  AS 47 .1 0 .0 10 ( a ) ( 2 ) (B ) - ( F ) . Second, u n l i k e
s u b s e c t i o n  (A), s u b s e c t i o n s  (B) t h r o u g h  (F) set clear, s p e c i f i c  

s t a n d a r d s  for a d j u d i c a t i n g  a c h i l d  C I N A  b a sed on a p a r e n t ' s  

i n a b i l i t y  to  c a r e .  T h i r d ,  p e r m i t t i n g  a b i l i t y  to c a r e  t o  be 

c o n s i d e r e d  u n d e r  s u b s e c t i o n  (A) w o u l d  m a k e  s u bsections (B) t h r o u g h  

(F) v i r t u a l l y  s u p e r f l u o u s .

T h e  f u l l  t e x t  of A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  states:

(a) P r o c e e d i n g s  r e l a t i n g  to  a m i n o r  under 
18 y e a r s  o f  a g e  r e s i d i n g  o r  f o u n d  in the state 
a r e  g o v e r n e d  b y  th i s  c h a p t e r ,  except as 
o t h e r w i s e  p r o v i d e d  in t h i s  c h apter, when the 
c o u r t  f i n d s  t h e  m i n o r

• • • •
(2) t o  be a c h i l d  i n  n e e d  of aid as a 

r e s u l t  o f

(A) t h e  c h i l d  b e i n g  h a b i t u a l l y  abs e n t  from 
h o m e  o r  r e f u s i n g  t o  a c c e p t  a v a i l a b l e  care, or 
h a v i n g  n o  p a r e n t ,  g u a r d i a n ,  custodian, or 
r e l a t i v e  c a r i n g  or  w i l l i n g  t o  p r o v i d e  care, 
i n c l u d i n g  p h y s i c a l  a b a n d o n m e n t  by

(i) b o t h  p a r e n t s
(ii) t h e  s u r v i v i n g  p a r e n t ,  or
(iii) o n e  p a r e n t  if t h e  o t h e r  parent's 

r i g h t s  a n d  r e s p o n s i b i l i t i e s  h a v e  been 
t e r m i n a t e d  u n d e r  AS 2 5 . 2 3 . 1 8 0 ( c )  or AS
4 7 . 1 0 . 0 8 0  o r  v o l u n t a r i l y  r e l i n q u i s h e d ;

(B) t h e  c h i l d  b e i n g  in n e e d  of medical 
t r e a t m e n t  t o  cure, a l l e v i a t e ,  or prevent 
s u b s t a n t i a l  p h y s i c a l  h a r m ,  or in need of 
t r e a t m e n t  f o r  m e n t a l  h a r m  as e v i d e n c e d  by  
f a i l u r e  t o  t h r i v e ,  s e v e r e  a n x i e t y ,  depression, 
w i t h d r a w a l ,  o r  u n t o w a r d  a g g r e s s i v e  behavior or 
h o s t i l i t y  t o w a r d  o t h e r s ,  a n d  t h e  child's 
p a r e n t ,  g u a r d i a n ,  or c u s t o d i a n  h a s  knowingly 
f a i l e d  t o  p r o v i d e  the t r e a t m e n t ;

(C) t h e  c h i l d  h a v i n g  s u f f e r e d  substantial 
p h y s i c a l  h a r m  o r  if t h e r e  is a n  i m minent and 
s u b s t a n t i a l  r i s k  t h a t  t h e  c h i l d  w i l l  suffer 
s u c h  h a r m  a s  a r e s u l t  of t h e  a c t i o n s  do n e  by or 
c o n d i t i o n s  c r e a t e d  by t h e  c h i l d ' s  parent, 
g u a r d i a n ,  o r  c u s t o d i a n  o r  t h e  f a i l u r e  of the 
p a r e n t ,  g u a r d i a n ,  or c u s t o d i a n  a d e q u a t e l y  t o  
s u p e r v i s e  t h e  chi l d ;

(D) t h e  c h i l d  h a v i n g  been, or  being in 
i m m i n e n t  a n d  s u b s t a n t i a l  d a n g e r  of being,
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s e x u a l l y  a b u s e d  e i t h e r  by t h e  c h i l d ' 3  p a r e n t ,  
g u a r d i a n ,  o r  c u s t o d i a n ,  or  a s  a r e s u l t  of  
c o n d i t i o n s  c r e a t e d  by t h e  c h i l d ' s  p a r e n t ,
g u a r d i a n ,  o r  c u s t o d i a n ,  or  b y  t h e  f a i l u r e  of 
t h e  p a r e n t ,  g u a r d i a n ,  or c u s t o d i a n  a d e q u a t e l y  
t o  s u p e r v i s e  the c h i l d ;

(E) t h e  c h i l d  c o m m i t t i n g  d e l i n q u e n t  a c t s  
as  a r e s u l t  of p r e s s u r e ,  g u i d a n c e ,  or a p p r o v a l  
f r o m  t h e  c h i l d ' s  p a r e n t s ,  g u a r d i a n ,  o r  
c u s t o d i a n ;

(F) t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  
p h y s i c a l  a b u s e  o r  n e g l e c t  a s  a r e s u l t  of 
c o n d i t i o n s  c r e a t e d  by  t h e  c h i l d ' s  p a r e n t ,
g u a r d i a n ,  o r  c u s t o d i a n .

U n d e r  s u b s e c t i o n s  (B) t h r o u g h  ( F ) , o n l y  s e r i o u s  f o r m s  of 

p a r e n t a l  m i s c o n d u c t  c a n  s u p p o r t  a C I N A  a d j u d i c a t i o n .  S u b s e c t i o n  

(B) d e a l s  w i t h  f a i l u r e  t o  p r o v i d e  n e e d e d  m e d i c a l  t r e a t m e n t .  

S u b s e c t i o n  (C) c o n c e r n s  " s u b s t a n t i a l  p h y s i c a l  h a r m "  c a u s e d  by

p a r e n t a l  c o n d u c t .  S u b s e c t i o n  (D) a d d r e s s e s  s e x u a l  abuse.

S u b s e c t i o n  (E) is a b o u t  p a r e n t a l  e n c o u r a g e m e n t  of c r i m i n a l  c o n d u c t .  

A n d  s u b s e c t i o n  (F) s p e a k s  of " s u b s t a n t i a l  p h y s i c a l  a b u s e  or 

n e g l e c t . "  T h e  l e g i s l a t u r e  t h u s  i n t e n d e d  for the S t a t e  t o  b e  a b l e

t o  a s s u m e  c u s t o d y  of  m i n o r s  o n l y  t o  r e m e d y  s e v e r e  p a r e n t i n g

d e f i c i e n c i e s  a n d  p r e v e n t  s i g n i f i c a n t  h a r m  t o  c h i l d r e n .

B u t  t h e  S t a t e ' s  r e a d i n g  of s u b s e c t i o n  (A) w o u l d  g i v e  t h e  

S t a t e  t h e  p o w e r  t o  a s s u m e  c u s t o d y  o v e r  c h i l d r e n  f o r  m u c h  le s s  

s e r i o u s  t y p e s  o f  p a r e n t a l  m i s c o n d u c t  a n d  h a r m  t o  c h i l d r e n .  T h e  

S t a t e  w o u l d  d e f i n e  a b i l i t y  t o  c a r e  a s  t h e  a b i l i t y  t o  p r o v i d e  f o r  

t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  o f  a child, 

r e l y i n g  o n  A S  4 7 . 1 0 . 9 9 0 ( 1 ) .  See F.T. . 862 P . 2 d  a t  861 & n.5;

J . L . F .  . 828 P. 2d a t  169. T h i s  i n t e r p r e t a t i o n  w o u l d  p e r m i t  t h e

S t a t e  t o  a s s u m e  c u s t o d y  o v e r  a n y  c h i l d  w h o  h a d  n e e d s  t h e  c h i l d ' s  

p a r e n t s  c o u l d  n o t  m e e t .  A p p l i e d  t o  t h e  f a c t s  o f  t h i s  case, t h e
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S t a t e ' s  i n t e r p r e t a t i o n  w o u l d  j u s t i f y  t e r m i n a t i n g  N.A.'s p a r e n t a l  

r i g h t s  o n  t h e  g r o u n d s  t h a t  S.A. a n d  D.A. w o u l d  not " m e e t  t h e i r  

p o t e n t i a l "  w i t h  N.A. b e c a u s e  she w o u l d  not be a b l e  to s a t i s f y  t h e i r  

n e e d s  f o r  " s t r u c t u r e  a n d  c o n s i s t e n c y . "

T h e  b e t t e r  w a y  t o  i n t e r p r e t  s u b s e c t i o n  (A) is in 

a c c o r d a n c e  w i t h  i t s  p l a i n  i n t e n t  —  s u b s e c t i o n  (A) is d e s i g n e d  to 

d e a l  w i t h  s i t u a t i o n s  w h e r e  t h e  p a r e n t  a b a n d o n s  t h e  child, t h e  c h i l d  

r u n s  a w a y ,  o r  t h e  c h i l d  r e f u s e s  t o  a c c e p t  the p a rent's care. T h e  

s e r i o u s n e s s  of  t h e s e  k i n d s  of s i t u a t i o n s  is c o n g r u e n t  w i t h  t h e  

t y p e s  o f  c i r c u m s t a n c e s  c o v e r e d  by s u b s e c t i o n s  (B) t h r o u g h  ( F ) .

U n l i k e  s u b s e c t i o n  (A), w h i c h  f o c u s e s  on a p a r e n t ' s  

w i l l i n g n e s s  t o  c a r e  a n d  d o e s  not e x p l i c i t l y  g i v e  s u p e r i o r  c o u r t s  

g u i d a n c e  in d e t e r m i n i n g  w h a t  c o n s t i t u t e s  inability t o  care, 

s u b s e c t i o n s  (B) t h r o u g h  (F) c o n t a i n  s p e c i f i c  s t a n d a r d s  for 

a d j u d i c a t i n g  a c h i l d  C I N A  a n d  t e r m i n a t i n g  p a r e n t a l  rights b a s e d  on 

a p a r e n t ' s  or  c a r e g i v e r ' s 5 i n a b i l i t y  t o  care. Under s u b s e c t i o n

(B) , i n a b i l i t y  t o  p r o v i d e  n e e d e d  m e d i c a l  t r e a t m e n t  can s u p p o r t  a 

C I N A  f i n d i n g .  S u b s e c t i o n  (C) c o v e r s  i n a b i l i t y  to care t h a t  causes, 

o r  c r e a t e s  an  i m m i n e n t  a n d  s u b s t a n t i a l  ri s k  of, s u b s t a n t i a l  

p h y s i c a l  h a r m .  S u b s e c t i o n  (D) d e a l s  w i t h  sexual abuse o r  a d a n g e r  

o f  s e x u a l  a b u s e  c a u s e d  b y  a p a r e n t ' s  i n a b i l i t y  t o  s u p e r v i s e  a c h i l d  

o r  b y  o t h e r  c o n d i t i o n s  c r e a t e d  b y  t h e  parent. S u b s e c t i o n  (E) 

p e r m i t s  a C I N A  a d j u d i c a t i o n  if a p a r e n t  a p p r o v e s  the c o m m i s s i o n  of

I f  a p a r e n t  i n t e n d s  to p l a c e  a c h i l d  w i t h  a c a r e g i v e r  w h o  
w o u l d  h a r m  t h e  c h i l d  a s  p r o s c r i b e d  i n  s u b s e c t i o n s  (B) t h r o u g h  ( F ) , 
t h e  c h i l d  c a n  b e  d e c l a r e d  C I N A  u n d e r  t h e  a p p r o p r i a t e  p r o v i s i o n  (s) 
o f  s u b s e c t i o n s  (B) t h r o u g h  (F).
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d e l i n q u e n t  a c t s  b y  t h e  c h i l d .  S u b s e c t i o n  (F) c o n c e r n s  " s u b s t a n t i a l  

p h y s i c a l  . . . n e g l e c t . "

R e a d i n g  s u b s e c t i o n  (A) as p e r m i t t i n g  a C I N A  a d j u d i c a t i o n  

b a s e d  o n  i n a b i l i t y  to c a r e  w o u l d  m a k e  all t h e s e  p a r t s  of 

s u b s e c t i o n s  (B) t h r o u g h  (F) s u p e r f l u o u s .  A  s u p e r i o r  c o u r t  w o u l d  

n o t  h a v e  t o  d e t e r m i n e  w h e t h e r  the r e q u i r e m e n t s  i n  s u b s e c t i o n s  (B) 

t h r o u g h  (F) w e r e  m e t  if t h e  c o u r t  c o u l d  e a s i l y  d e c l a r e  a c h i l d  C I N A  

u p o n  a g e n e r a l  f i n d i n g  of i n a b i l i t y  t o  c a r e  u n d e r  s u b s e c t i o n  (A).6 

S u c h  a r e s u l t  w o u l d  v i o l a t e  b a s i c  p r i n c i p l e s  o f  s t a t u t o r y  

c o n s t r u c t i o n .  S e e , e . g . . J o u r n e y  v. S t a t e . 8 9 5  P . 2 d  955, 959 n. i o  

( A l a s k a  1995) (" a s  a g e n e r a l  rule, s t a t u t e  s h o u l d  b e  c o n s t r u e d  so 

t h a t  e f f e c t  is g i v e n  t o  a l l  its p r o v i s i o n s  a n d  n o  p a r t  is 

i n o p e r a t i v e  or  s u p e r f l u o u s ,  v o i d  o r  i n s i g n i f i c a n t " )  ( c i t i n g  H o m e r  

E l e c .  A s s 1n v. T o w s l e v . 8 4 1  P . 2d 1042, 1045 ( A l a s k a  1992)).

F o r  t h e s e  r e a s o n s ,  we o v e r r u l e  A.M. . 8 9 1  P . 2 d  at 824, 

T . W . R .  . 887 P . 2 d  a t  945, a n d  J. L . F .  . 828 P . 2 d  a t  170, to the

l i m i t e d  e x t e n t  t h a t  t h o s e  c a s e s  s t a t e d  t h a t  a b i l i t y  t o  c a r e  m a y  be 

c o n s i d e r e d  u n d e r  s u b s e c t i o n  (A) . W e  c o n t i n u e  to f o l l o w  t h e  c e n t r a l  

t e a c h i n g  of  t h o s e  c a s e s  —  p a r e n t a l  r i g h t s  m a y  b e  t e r m i n a t e d

F o r  e x a m p l e ,  in t h i s  case, w h i l e  t h e  s u p e r i o r  c o u r t  d i d  

d e c l a r e  S.A. a n d  D.A. C I N A  u n d e r  s u b s e c t i o n s  (A) a n d  (C) , its 
f i n d i n g s  a p p e a r  t o  fit i n  m a i n l y  u n d e r  t h e  S t a t e ' s  i n t e r p r e t a t i o n  
o f  s u b s e c t i o n  (A) . A n d  w e  a r e  a w a r e  o f  a t  l e a s t  t w o  o t h e r  p e n d i n g  
t e r m i n a t i o n  of p a r e n t a l  r i g h t s  a p p e a l s  w h e r e  t h e  s u p e r i o r  c o u r t  
a d j u d i c a t e d  c h i l d r e n  C I N A  on l y  u n d e r  s u b s e c t i o n  (A), w i t h o u t  
c o n s i d e r i n g  o t h e r  s u b s e c t i o n s ,  e v e n  t h o u g h  t h e  r e c o r d s  in t h o s e  
c a s e s  a r g u a b l y  c o u l d  h a v e  s u p p o r t e d  C I N A  a d j u d i c a t i o n s  u n d e r  
s u b s e c t i o n s  (C) o r  ( F ) .
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b e c a u s e  a p a r e n t  is u n a b l e  t o  c a r e  for a c h i l d . 7 We o n l y  c l a r i f y  

t h a t  s u p e r i o r  c o u r t s  s h o u l d  be g u i d e d  by the specific, e x p l i c i t  

s t a n d a r d s  of s u b s e c t i o n s  (B) t h r o u g h  (F) in d e t e r m i n i n g  w h e t h e r  a 

p a r e n t  or c a r e g i v e r  is a b l e  to c a r e  f o r  a child.

S i n c e  a c h i l d  m a y  n o t  b e  adjudicated C I N A  u n d e r  

s u b s e c t i o n  (A) b a s e d  o n  a p a r e n t ' s  i n a b i l i t y  t o  care for t h e  c h i l d  

if t h e  p a r e n t  is w i l l i n g  t o  c a r e  f o r  t h e  child, we o v e r t u r n  the 

s u p e r i o r  c o u r t ' s  f i n d i n g  t h a t  S.A. and D.A. are C I N A  u n d e r

T h e  r e s u l t s  w e  r e a c h e d  in A . M . . T . W . R . . and J . L . F , w o u l d  
n o t  c h a n g e  u n d e r  o u r  h o l d i n g  in t h i s  case. In A . M . . t h e  s u p e r i o r  
c o u r t ' s  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  was based s o l e l y  o n  a 
f i n d i n g  t h a t  t h e  f a t h e r  h a d  a b a n d o n e d  h i s  children. 891 P . 2d at 
8 2 0 .  W e  r u l e d  t h a t  t h e  a b a n d o n m e n t  f i n d i n g  w a s  clearly e r r o n e o u s .  
I d . a t  824. W e  r e m a n d e d  t h e  c a s e  f o r  c o n s i d e r a t i o n  of w h e t h e r  the 
f a t h e r  w a s  a b l e  t o  c a r e  f o r  t h e  c h i l d r e n .  Id. at 824-25. W e  
n o t e d :

T h e  s u p e r i o r  c o u r t  s p e c i f i c a l l y  found, 
b e y o n d  a r e a s o n a b l e  d o u b t ,  t h a t  A.M.'s 
d a u g h t e r  w a s  l i k e l y  to s u f f e r  se x u a l  abuse if 
p l a c e d  in h i s  c u s t o d y ;  t h a t  b o t h  chi l d r e n  w e r e  
l i k e l y  t o  s u f f e r  p h y s i c a l  a b u s e  r e s u l t i n g  from 
A . M . ' s  d o m e s t i c  v i o l e n c e ;  a n d  that both w e r e  
l i k e l y  t o  s u f f e r  p h y s i c a l  d e p r i v a t i o n  due t o  
A . M . ' s  i n a b i l i t y  t o  m e e t  t h e i r  n e e d s  on a 
c o n s i s t e n t ,  o n g o i n g  basis.

Id. a t  825. T h e s e  f i n d i n g s  w o u l d  s u p p o r t  C I N A  a d j u d i c a t i o n s  u n d e r  
s u b s e c t i o n s  ( D ) , ( C ) , a n d  ( F ) , r e s p e c t i v e l y .

In  T . W . R . , w e  a f f i r m e d  t h e  s u p e r i o r  court's t e r m i n a t i o n  
o f  p a r e n t a l  r i g h t s  a n d  f i n d i n g  t h a t  t h e  m o t h e r  was u n a b l e  to c a r e  
f o r  h e r  c h i l d r e n .  887 P . 2d a t  945, In t h a t  case, t h e  r e c o r d  
s h o w e d  a n d  t h e  s u p e r i o r  c o u r t  s p e c i f i c a l l y  f o u n d  that t h e  c h i l d r e n  
w e r e  C I N A  u n d e r  s u b s e c t i o n  (B) as a r e s u l t  of t h e  m o t h e r ' s  f a i l u r e  
t o  p r o v i d e  t h e m  w i t h  n e e d e d  m e d i c a l  a t t e n t i o n .  Id. a t  946.

I n  J.L.F.,, w e  r e f u s e d  to u p h o l d  a t e r m i n a t i o n  of  p a r e n t a l  
r i g h t s  w h e r e  t h e  s u p e r i o r  c o u r t  r e l i e d  o n l y  on sub s e c t i o n  ( A ) . 828
P . 2 d  a t  169-70. W e  n o t e d  t h a t  t h e  s u p e r i o r  court's f i n d i n g s  " f i t  
w e l l  u n d e r  s u b s e c t i o n  ( 2 ) ( C ) . "  Id. at 170. We r e m a n d e d  for 
d e t e r m i n a t i o n  of w h e t h e r  p a r e n t a l  r i g h t s  c o u l d  b e  t e r m i n a t e d  u n d e r  
s u b s e c t i o n  ( C ) . Id.
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s u b s e c t i o n  ( A ) . W e  r e a l i z e  t h a t  o u r  o p i n i o n s  in A . M . , J . L . F . . a n d  

T . W . R .  m a y  h a v e  led s o m e  s u p e r i o r  c o u r t s  t o  m a k e  C I N A  f i n d i n g s  

s o l e l y  u n d e r  s u b s e c t i o n  (A) a n d  n o t  a d d r e s s  s u b s e c t i o n s  (B) t h r o u g h  

(F) in c a s e s  w h e r e  t h e  e v i d e n c e  w o u l d  s u p p o r t  a C I N A  a d j u d i c a t i o n  

u n d e r  s u b s e c t i o n s  (B) t h r o u g h  ( F ) . If t h i s  w e r e  s u c h  a case, the 

p r o p e r  r e m e d y  w o u l d  b e  t o  r e m a n d  f o r  c o n s i d e r a t i o n  of w h e t h e r  the 

c h i l d r e n  a r e  C I N A  u n d e r  t h e  a p p r o p r i a t e  p r o v i s i o n ( s )  in s u b s e c t i o n s

(B) t h r o u g h  ( F ) . H o w e v e r ,  t h e  r e c o r d  i n  t h i s  c a s e  c a n n o t  s u p p o r t  

a C I N A  a d j u d i c a t i o n  u n d e r  s u b s e c t i o n s  (B) t h r o u g h  (F) , m e a n i n g  t h a t  

t h e  t e r m i n a t i o n  of N . A . ' s  p a r e n t a l  r i g h t s  m u s t  be  r e v e r s e d . 8

V. C O N C L U S I O N

W e  h o l d  t h a t  a c h i l d  m a y  n o t  b e  a d j u d i c a t e d  C I N A  u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  o n  t h e  g r o u n d s  t h a t  t h e  c h i l d ' s  p a r e n t  o r  

c a r e g i v e r  is u n a b l e  t o  c a r e  for t h e  c h i l d  if t h e  p a r e n t  o r  

c a r e g i v e r  is w i l l i n g  t o  c a r e  f o r  t h e  ch i l d .  A p a r e n t ' s  o r  

c a r e g i v e r ' s  a b i l i t y  t o  c a r e  m a y  be  c o n s i d e r e d  u n d e r  t h e  s p e c i f i c ,  

e x p l i c i t  s t a n d a r d s  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) (B)- ( F ) . W e  t h u s  o v e r t u r n  

t h e  s u p e r i o r  c o u r t ' s  d e t e r m i n a t i o n  t h a t  S.A. a n d  D.A. a r e  C I N A  

u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  W e  a l s o  c o n c l u d e  t h a t  t h e  s u p e r i o r

8 O u r  r e s o l u t i o n  o f  t h e  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  i s s u e s  m a k e s  i t  

u n n e c e s s a r y  to c o n s i d e r  t h e  o t h e r  a r g u m e n t s  m a d e  o n  a p p e a l  b y  N.A. , 
w h o  is a n  A l a s k a  N a t i v e .  W e  d o u b t ,  h o w e v e r ,  t h a t  t h e  e v i d e n c e  
p r e s e n t e d  b y  t h e  S t a t e  in t h i s  c a s e  s a t i s f i e d  t h e  r e q u i r e m e n t s  o f  
A l a s k a  C h i l d  in N e e d  of A i d  R u l e  1 8 ( c ) ( 2 ) ,  w h i c h  p r o h i b i t s  
t e r m i n a t i o n  of t h e  p a r e n t a l  r i g h t s  o f  a N a t i v e  p a r e n t  u n l e s s  t h e  
e v i d e n c e  s h o w s  b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  c u s t o d y  o f  t h e  c h i l d  
b y  t h e  N a t i v e  p a r e n t  w i l l  l i k e l y  c a u s e  t h e  c h i l d  t o  s u f f e r  s e r i o u s  
e m o t i o n a l  or  p h y s i c a l  d a m a g e .  S e e  a l s o  25 U.S.C. S 1912(f) ( 1 9 88); 
X . N .  v. S t a t e . 8 5 6  P . 2 d  468, 474 ( A l a s k a  1993).

-17- 4 3 1 4



c o u r t ' s  h o l d i n g  t h a t  s.A. a n d  D.A. are CINA u n d e r  AS  

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( C )  is e r r o n e o u s .  T h e  r e c o r d  cannot s u p p o r t  a C I N A  

a d j u d i c a t i o n  u n d e r  a n y  o t h e r  s u b s e c t i o n  of AS 4 7 . 1 0 . 0 1 0 ( a ) (2). T h e  

t e r m i n a t i o n  of  N . A . ' s  p a r e n t a l  r i g h t s  is REVERSED.
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E A S T A U G H ,  J u s t i c e ,  w i t h  w h o m  C O M P T O N ,  J u s t i c e ,  joins, 

c o n c u r r i n g  in p a r t  a n d  d i s s e n t i n g  in p a r t .

I a g r e e  w i t h  P a r t s  I, II a n d  I I I  of the c o u r t ' s  o p i n i o n .

I d i s a g r e e  w i t h  P a r t  IV o f  t h e  c o u r t ' s  o p i n i o n  b e c a u s e

I c o n c l u d e  t h a t  a b i l i t y  t o  c a r e  is a r e l e v a n t  c o n s i d e r a t i o n  u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  I n o n e t h e l e s s  agree, t h a t  o n  t h e  f a c t s  

p r e s e n t e d  h e r e  t h e  t r i a l  c o u r t  e r r e d  in r e l y i n g  o n  A S

4 7 . 1 0 .0 1 0 ( a ) ( 2 )(A) a s  o n e  b a s i s  f o r  C I N A  j u r i s d i c t i o n .  

C o n s e q u e n t l y ,  t h e  r e s u l t  r e a c h e d  b y  t h i s  c o u r t  is a p p r o p r i a t e .

T h e  c o u r t  a n n o u n c e s  t h r e e  m a i n  g r o u n d s  f o r  i t s  c o n c l u s i o n  

t h a t  a b i l i t y  t o  c a r e  is i r r e l e v a n t  to  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) . 1 O p i n i o n  

a t  11. First, it a s s e r t s  t h a t  a c o n t r a r y  i n t e r p r e t a t i o n  of

s u b s e c t i o n  (A) " w o u l d  p e r m i t  C I N A  a d j u d i c a t i o n s  b a s e d  o n  p a r e n t i n g  

d e f i c i e n c i e s  m u c h  l e s s  s e v e r e "  t h a n  t h o s e  c o v e r e d  u n d e r  s u b s e c t i o n s

A S  4 7 . 1 0 . 0 1 0  p r o v i d e s  in p e r t i n e n t  part:

(a) P r o c e e d i n g s  r e l a t i n g  to  a m i n o r  
u n d e r  18 y e a r s  o f  a g e  r e s i d i n g  o r  f o u n d  in t h e  
s t a t e  a r e  g o v e r n e d  b y  t h i s  c h a p t e r ,  e x c e p t  a s  
o t h e r w i s e  p r o v i d e d  in t h i s  c h a p t e r ,  w h e n  t h e  
c o u r t  f i n d s  t h e  m i n o r

• • • •
(2) t o  b e  a c h i l d  i n  n e e d  of a i d  a s  a 

r e s u l t  of
(A) t h e  c h i l d  b e i n g  h a b i t u a l l y  a b s e n t  

f r o m  h o m e  o r  r e f u s i n g  t o  a c c e p t  a v a i l a b l e  
ca re, o r  h a v i n g  n o  p a r e n t ,  g u a r d i a n ,  
c u s t o d i a n ,  o r  r e l a t i v e  c a r i n g  o r  w i l l i n g  t o  
p r o v i d e  c are, i n c l u d i n g  p h y s i c a l  a b a n d o n m e n t  

b y
(i) b o t h  p a r e n t s ,
(ii) the s u r v i v i n g  p a r e n t ,  or
(iii) o n e  p a r e n t  if t h e  o t h e r  p a r e n t ' s  

r i g h t s  a n d  r e s p o n s i b i l i t i e s  h a v e  b e e n  
t e r m i n a t e d  u n d e r  A S  2 5 . 2 3 . 1 8 0 ( c )  o r  A S
4 7 .1 0 . 0 8 0  or  v o l u n t a r i l y  r e l i n q u i s h e d .
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(B) t h r o u g h  (F) . S e c o n d ,  it a s s e r t s  t h a t  u n l i k e  s u b s e c t i o n  (A), 

s u b s e c t i o n s  (B) t h r o u g h  (F) set " c l ear, s p e c i f i c  s t a n d a r d s  for 

a d j u d i c a t i n g  a c h i l d  C I N A  b a s e d  o n  a p a r e n t ' s  inabi l i t y  t o  c a r e . "  

T h i r d ,  it a r g u e s  t h a t  c o n s i d e r i n g  a b i l i t y  to c a r e  under s u b s e c t i o n  

(A) " w o u l d  m a k e  s u b s e c t i o n s  (B) t h r o u g h  (F) v i r t u a l l y  s u p e r f l u o u s . " 

O p i n i o n  a t  11-12.

In  m y  v i e w ,  t h e s e  g r o u n d s  a r e  u n c o n v i n c i n g .  B o t h  a s  a 

m a t t e r  o f  s t a t u t o r y  c o n s t r u c t i o n  a n d  c o m m o n  sense, a b i l i t y  t o  c a r e  

i s  a n d  m u s t  b e  r e l e v a n t  t o  a n  i n q u i r y  u n d e r  s u b s e c t i o n  ( A ) .

A l a s k a  S t a t u t e  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  c o n t a i n s  six s u b s e c t i o n s  

w h i c h  s t a t e  a l t e r n a t i v e  g r o u n d s  f o r  f i n d i n g  a c h i l d  in n e e d  of aid. 

T h e  g r o u n d s  a n d  s u b s e c t i o n s  a r e  i n d e p e n d e n t ,  b u t  a r e  n o t  

n e c e s s a r i l y  d i s c r e t e  b e c a u s e  m o r e  t h a n  o n e  g r o u n d  may ^ p p l y  in a 

g i v e n  case.

It is f i r s t  e s s e n t i a l  t o  r e c o g n i z e  the e v i l  at w h i c h  

s u b s e c t i o n  (A) is ai m e d .  S u b s e c t i o n  (A) is dir e c t e d  at t w o  b a s i c  

p r o b l e m s :  (1) c o n d u c t  o f  the c h i l d  w h i c h  d e p r i v e s  t h e  c h i l d  of

a v a i l a b l e  c a r e  ("the c h i l d  b e i n g  h a b i t u a l l y  absent f r o m  h o m e , "  

i . e . ,  r u n n i n g  away, or  " r e f u s i n g  t o  a c c e p t  a v a i l a b l e  c a r e " ) ;  a n d

(2) w a n t  o f  a p e r s o n  ( p arent, or g u a r d i a n ,  custodian, o r  r e l a t i v e )  

t o  p r o v i d e  c a r e  t o  t h e  c h i l d  ("the c h i l d  . . . h a v i n g  n o  p a r e n t  

. . . c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e " ) .  S u b s e c t i o n  (A) f o c u s e s  

o n  t h e  t w o  s i t u a t i o n s  in w h i c h  t h e  c h i l d  is d e p r i v e d  of  care, the 

f i r s t  w h e n  t h e  c h i l d ' s  a c t s  or o m i s s i o n s  p r e v e n t  d e l i v e r y  of care, 

a n d  t h e  s e c o n d  w h e n  t h e r e  is no o n e  t o  d e l i v e r  care. S u b s e c t i o n  

(A) t h u s  a d d r e s s e s  t w o  d i f f e r e n t  s o u r c e s  of a si n g l e  f u n d a m e n t a l
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e v i l :  a f a i l u r e  o f  c a r e  f o r  the ch i l d .  If t h e  c h i l d  d o e s  not

r e c e i v e  t h e  n e c e s s a r y  c a r e ,  there has b e e n  a f a i l u r e  o f  care.

C o m p a r i s o n  of  s u b s e c t i o n  (A) w i t h  s u b s e c t i o n s  (B) t h r o u g h

(F) c o n f i r m s  t h e  l e g i s l a t i v e  scheme. A l t h o u g h  t h o s e  o t h e r  

s u b s e c t i o n s  a d d r e s s  w h a t  m i g h t  i n i t i a l l y  s e e m  to b e  r e l a t i v e l y  m o r e  

s p e c i f i c  a n d  h a r m f u l  h a z a r d s ,  the l e g i s l a t u r e  p u t  s u b s e c t i o n  (A) 

o n  a n  e q u a l  f o o t i n g  w i t h  t h e  o ther s u b s e c t i o n s  a s  a b a s i s  for 

a d j u d i c a t i n g  a c h i l d  in n e e d  of aid. W e  m u s t  a s s u m e  t h a t  the 

l e g i s l a t u r e  c o n s i d e r e d  h a z a r d s  p o sed b y  a f a i l u r e  o f  c a r e  t o  be 

e q u i v a l e n t  t o  t h o s e  a d d r e s s e d  in s u b s e c t i o n s  (B) t h r o u g h  ( F ) . It 

is n o t  f o r  u s  t o  m a k e  e x p l i c i t  or i m p l i c i t  v a l u e  j u d g m e n t s  a b o u t  

w h e t h e r  a c h i l d  d e p r i v e d  o f  ca r e  is e n t i t l e d  t o  l e s s  p r o t e c t i o n  

t h a n  o n e  p l a c e d  i n  i m m i n e n t  d a n ger. T h e  c h i l d  d e p r i v e d  o f  c a r e  m a y  

u l t i m a t e l y  s u f f e r  as m u c h  as the c h i l d  w h o  is a v i c t i m  of m o r e  

v i o l e n t  b u t  l e s s  i n s i d i o u s  c o n d i t i o n s ,  a n d  t h e  a r r a n g e m e n t  of AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s u g g e s t s  t h a t  the l e g i s l a t u r e  r e c o g n i z e d  t his.

S u b s e c t i o n  (A) d o e s  not r e q u i r e  t h a t  t h e  c h i l d  b e  in 

g r a v e  d a n g e r .  I n d e e d ,  u n d e r  some c i r c u m s t a n c e s  a r u n a w a y  c h i l d  

m i g h t  f a r e  b e t t e r  o u t s i d e  t h e  ho m e  t h a n  in it. T h e  s u b s e c t i o n  

s p e c i f i e s  p h y s i c a l  a b a n d o n m e n t  as an e x a m p l e  o f  a d e p r i v a t i o n  of 

c a r e  s u f f i c i e n t  t o  i n v o k e  t h e  s u b s e c t i o n ,  b u t  d o e s  n o t  r e q u i r e  

c o n d u c t  t h a t  d r a m a t i c  f o r  C I N A  j u r i s d i c t i o n  to b e  a p p r o p r i a t e .  The 

p h y s i c a l  a b a n d o n m e n t  e x a m p l e  does s u g g e s t ,  h o w e v e r ,  t h a t  the 

l e g i s l a t u r e  w a s  c o n c e r n e d  a b o u t  r e l a t i v e l y  s e r i o u s  f a i l u r e s  of 

c a r e ,  in w h i c h  t h e  o s t e n s i b l e  c a r e g i v e r  h a s  f u n c t i o n a l l y ,  if n o t  

p h y s i c a l l y ,  a b a n d o n e d  t h e  child.
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S u b s e c t i o n  (A) t h u s  c o n t e m p l a t e s  two a l t e r n a t i v e  g r o u n d s  

for f i n d i n g  the c h i l d  t o  be in ne e d  of aid, one a t t r i b u t a b l e  to the 

c h i l d  w h o  r u n s  a w a y  o r  r e f u s e s  care, a n d  t h e  other a t t r i b u t a b l e  to

p e r s o n s  w h o  s h o u l d  o r  c o u l d  care for t h e  child. C o m m o n  to both

g r o u n d s  is t h e  n o t i o n  t h a t  t h e r e  w i l l  b e  a funda m e n t a l  d e p r i v a t i o n  

of c a r e .  T h i s  n o t i o n  is i m p o rtant. N o t w i t h s t a n d i n g  p a s t  failures, 

C I N A  s t a t u s  u n d e r  s u b s e c t i o n  (A) is n o t  w a r r a n t e d  u n l e s s  t h e  c h i l d  

w i l l  b e  f u n d a m e n t a l l y  d e p r i v e d  of c a r e  in the future. A  C I N A  

a d j u d i c a t i o n  t h e r e f o r e  r e q u i r e s  t h e  c o u r t  to  p r e dict as b e s t  it can 

w h e t h e r  t h e  p r e s e n t  f a i l u r e  of c a r e  is resolved, and w h e t h e r  the 

c h i l d  w i l l  h e n c e f o r t h  g e t  the n e c e s s a r y  care.

It  n e c e s s a r i l y  f o l l o w s  t h a t  s u b s e c t i o n  (A) d e a l s  w i t h  the 

d e l i v e r y  a n d  t h e  d e p r i v a t i o n  of  care. Th a t  c o n c l u s i o n  is

i r r e c o n c i l a b l e  w i t h  t h i s  c o u r t ' s  r e a d i n g  of sub s e c t i o n  (A), b e c a u s e  

t h i s  c o u r t  a p p e a r s  t o  t h i n k  that w i l l i n g n e s s  to p r o v i d e  c a r e  can 

s u b s t i t u t e  f o r  d e l i v e r y  of care. O p i n i o n  at 11. To t h e  contrary, 

s u b s e c t i o n  (A) is c o n c e r n e d  w i t h  p e r f o r m a n c e ,  not intentions.

T h e  l e g i s l a t u r e  p r o v i d e d  a d e f i n i t i o n  of "care" and

" c a r i n g "  t o  be a p p l i e d  in d i s p u t e s  u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) :  

" ' c a r e '  o r  'c a r i n g '  u n d e r  AS  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  . . . m e a n s  t o  

p r o v i d e  f o r  t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  and s o c i a l  n e e d s  of 

t h e  c h i l d . "  A S  4 7 . 1 0 . 9 9 0 ( 1 ) .  W e  m u s t  a p p l y  this d e f i n i t i o n  here. 

T h e  c o u r t ' s  c o n t e n t i o n  —  t h a t  A S  4 7 . 1 0 .010(a)(2)(A) m e r e l y  

r e q u i r e s  t h a t  a n  e l i g i b l e  p e r s o n  be w i l l i n g  to care for t h e  c h i l d  

r e g a r d l e s s  of a b i l i t y  t o  p r o v i d e  c a r e  s u c c e s s f u l l y  —  i g n o r e s  b o t h  

t h e  e x p r e s s  w o r d s  o f  t h i s  d e f i n i t i o n ,  a n d  its implications.
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T h e  c o u r t  r e a d s  t h e  c l a u s e  " w i l l i n g  t o  p r o v i d e  c a r e "  as 

t h o u g h  w i l l i n g n e s s  is i n d e p e n d e n t  of a p e r f o r m a n c e  s t a n d a r d ,  and 

s i m p l y  t u r n s  o n  t h e  w i l l i n g n e s s  —  t h e  g o o d  i n t e n t i o n s  -- of a 

w o u l d - b e  p r o v i d e r .  T h a t  r e a d i n g  o f  t h e  s t a t u t e  is c o n c e p t u a l l y  

e r r o n e o u s .  W h e n  t h e  d e f i n i t i o n  f o u n d  in § 990(1) is i n s e r t e d  i n t o  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  C I N A  j u r i s d i c t i o n  e x i s t s  w h e n  t h e r e  is no 

e l i g i b l e  p e r s o n  w h o  is p r e s e n t l y  p r o v i d i n g  f o r  t h e  c h i l d ' s  n e e d s  

a n d  t h e r e  is n o  o t h e r  e l i g i b l e  p e r s o n  w i l l i n g  t o  p r o v i d e  f o r  t h o s e  

n e e d s .  T h e  p h r a s e s  " c a r i n g "  and " w i l l i n g  t o  p r o v i d e  c a r e "  a r e  n o t  

a l t e r n a t i v e s ;  i n s t e a d ,  t h e y  e x p r e s s  t w o  c o n d i t i o n s  w h i c h  m u s t  b o t h  

e x i s t  f o r  C I N A  j u r i s d i c t i o n .  J u r i s d i c t i o n  e x i s t s  if t h e  c h i l d ' s  

n e e d s  (1) a r e  n o t  c u r r e n t l y  b e ing m e t  (no o n e  is n o w  " c a r i n g "  for 

t h e  c h i l d ) , a n d  (2) w i l l  n o t  be m e t  b y  o t h e r  e l i g i b l e  p e r s o n s  (no 

o n e  is " w i l l i n g  t o  p r o v i d e  care" in t h e  f u t u r e ) . S u b s e c t i o n  (A) 

d o e s  n o t  m a k e  g o o d  i n t e n t i o n s  a s u b s t i t u t e  f o r  g o o d  c a re. M e r e  

" w i l l i n g n e s s "  is n o t  a n  a c c e p t a b l e  a l t e r n a t i v e  t o  " c a r i n g , "  a n d  t h e  

l e g i s l a t u r e  d i d  n o t  i n t e n d  it to be. A  w o u l d - b e  p r o v i d e r  w h o  is 

u n a b l e  t o  p r o v i d e  c a r e  d o e s  not h a v e  t h e  w i l l i n g n e s s  s u b s e c t i o n  (A) 

c o n t e m p l a t e s .  T h e  o v e r r i d i n g  c o n c e r n  e x p r e s s e d  in A S

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ,  i n c l u d i n g  s u b s e c t i o n  (A), is t h e  c h i l d ' s  r e c e i p t  

o f  c a r e .  T h u s ,  t h e  " w i l l i n g n e s s "  w h i c h  t h e  s t a t u t e  d e m a n d s  m u s t  

b e  a c c o m p a n i e d  w i t h  t h e  a b i l i t y  t o  p r o v i d e  c a r e  s u c c e s s f u l l y .

T h e  c o u r t  i n t e r p r e t s  t h e  c l a u s e  " c a r i n g  o r  w i l l i n g  to

p r o v i d e  c a r e "  a s  t h o u g h  " caring" a n d  " w i l l i n g "  a r e  p a r a l l e l  

a l t e r n a t i v e s .  T h a t  i n t e r p r e t a t i o n  i g n o r e s  t h e  ev i l  a d d r e s s e d  b y

s u b s e c t i o n  ( A ) , t h e  d e p r i v a t i o n  o f  c a r e .  I t  a l s o  o v e r l o o k s  t h e
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l e g i s l a t u r e ' s  s c h e m e ,  t h a t  a c h i l d  is in need of aid if t h e r e  is 

a p r e s e n t  f a i l u r e  of  care, a n d  if c a r e  w i l l  not be p r o v i d e d  by an 

e l i g i b l e  p e r s o n  in t h e  f u t u r e .  T h e  w o r d  "willing" in the c l a u s e  

" w i l l i n g  t o  p r o v i d e  c a r e "  m u s t  be u n d e r s t o o d  in the c o n t e x t  of C I N A  

d i s p u t e s .  S u c h  c a s e s  a r i s e  b e c a u s e  t h e  present c u s t o d i a n  h a s  

f a i l e d  t o  d e l i v e r  t h e  n e c e s s a r y  c a r e ;  n o n e t h e l e s s ,  the c h i l d  is n o t  

in n e e d  of a i d  if s o m e  o t h e r  e l i g i b l e  person s t a n d s  r e a d y  t o  

d e l i v e r  t h a t  c a r e  in t h e  f u t ure. T h e  e l e m e n t  of " w i l l i n g n e s s "  

s i m p l y  c o n v e y s  t h e  o t h e r  p e r s o n ’s c o m m i t m e n t  to d e l i v e r  care.

A  m e r e  e x p r e s s i o n  of g o o d  i n t e n t  is i n s u f f i c i e n t  if t h e  

c a r e  w i l l  n o t  i n  f a c t  b e  p r o v i d e d .  T h e  person w h o  is w e l l -  

m e a n i n g ,  b u t  h o p e l e s s l y  i n c a p a b l e ,  m a y  b e  ’’willing" in t h e  b r o a d e s t  

s e n s e ,  b u t  is n o t  " w i l l i n g  t o  p r o v i d e  c a r e "  in the s e n s e  r e q u i r e d  

b y  s u b s e c t i o n  (A) . T h e  c l a u s e  " w i l l i n g  t o  p r o v i d e  c a re" is 

i n t e n d e d  t o  g u a r a n t e e  t h a t  c a r e  w i l l  b e  delivered in the future, 

a n d  t h e  i n a b i l i t y  o f  t h e  p r o s p e c t i v e  c a r e g i v e r  is just as r e l e v a n t  

t o  t h e  a d j u d i c a t i o n  as t h e  p r e s e n t  a b i l i t y  of the c u r r e n t  c u s x o d i a n  

is.

T h e  s t r u c t u r e  a n d  p u r p o s e  of  A S  47.10.010(a)(2) c o n f i r m  

t h i s  r e a d i n g .  I n  e a c h  o f  its s u b s e c t i o n s ,  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  

i n v i t e s  i n q u i r y  i n t o  w h e t h e r  a c h i l d ' s  "physical, e m o t i o n a l ,  

m e n t a l ,  a n d  s o c i a l  n e e d s "  a r e  a c t u a l l y  being met. T h e s e  

s u b s e c t i o n s  c o n t a i n  o b j e c t i v e  p e r f o r m a n c e  standards b e c a u s e  g o o d  

i n t e n t i o n s  a l o n e  d o  n o t  e n s u r e  t h a t  a c h i l d ' s  "physical, e m o t i o n a l ,

2 T h e  o t h e r  j u r i s d i c t i o n a l  b a s e s  c o n t e mplated b y  s u b s e c t i o n  

(A) a n d  i n  s u b s e c t i o n s  (B) t h r o u g h  (F) c o n c e r n  the q u a l i t y  of c a r e  
t h e  c h i l d  a c t u a l l y  r e c e i v e s  or  is l i k e l y  to receive.
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m e n t a l ,  a n d  s o c i a l  n e e d s "  a r e  s a t i s f i e d .  T h u s  t h e  s t r u c t u r e  and 

p u r p o s e  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) p r e c l u d e  a c o n c l u s i o n  t h a t  the 

l e g i s l a t u r e  i n t e n d e d  t o  w i t h h o l d  C I N A  j u r i s d i c t i o n  w h e n  a p a r e n t  

h a s  g o o d  i n t e n t i o n s ,  b u t  is r e s p o n s i b l e  f o r  c o n d i t i o n s  th a t

e n d a n g e r  a c h i l d .

F u r t h e r m o r e ,  t h e  l e g i s l a t u r e  c o u l d  n o t  h a v e  i n t e n d e d  t h a t  

a p e r s o n  w h o  is u n a b l e  t o  c a r e  is " w i l l i n g  t o  p r o v i d e  c a r e . "  

C o n s i d e r  a p a r e n t  w h o s e  f u n d a m e n t a l  l a c k  o f  m e n t a l  c a p a c i t y  r e s u l t s  

i n  a n  i n a b i l i t y  t o  m e e t  t h e  c h i l d ' s  n o r m a l  n e e d s ,  a n d  t h u s  in a 

l a c k  o f  " c a r i n g "  a s  t h a t  w o r d  is u s e d  in s u b s e c t i o n  ( A ) . If the 

c o u r t  w e r e  c o r r e c t ,  t h a t  p a r e n t  c o u l d  d e f e a t  C I N A  j u r i s d i c t i o n  

s i m p l y  b y  p r o f e s s i n g  t h a t  s h e / h e  is " w i l l i n g "  t o  p r o v i d e  c a r e

d e s p i t e  h e r / h i s  d e m o n s t r a t e d  i n a b i l i t y  t o  d o  so. T h e  c h i l d  w o u l d  

t h e n  r e t u r n  t o  t h e  p a r e n t ,  w h o s e  i n a b i l i t y  w o u l d  a g a i n  be

d e m o n s t r a t e d ,  a g a i n  p l a c i n g  t h e  c h i l d  in j e o p a r d y .  A s s u m i n g  the 

c o n d i t i o n s  c r e a t e d  b y  t h e  p a r e n t  th e n  p u t  t h e  c h i l d  i n  s u b s t a n t i a l  

d a n g e r ,  D H S S  w o u l d  a g a i n  t r y  to i n t e r v e n e  to  p r o t e c t  t h e  child. 

E i t h e r  t h e  s u p e r i o r  c o u r t  w o u l d  f i n d  C I N A  j u r i s d i c t i o n  t o  p r o t e c t  

t h e  c h i l d  ( p o s s i b l y  u n d e r  s u b s e c t i o n  (A) o n  an  a b a n d o n m e n t  t h e o r y  

o r  u n d e r  s u b s e c t i o n  (C) if t h e  h a r m  w e r e  " i m m i n e n t " )  , or the 

w i l l i n g  p a r e n t  c o u l d  a g a i n  d e f e a t  j u r i s d i c t i o n  a t  c o n t i n u i n g  r i s k  

t o  t h e  c h i l d .  T h e  l e g i s l a t u r e  c o u l d  n o t  h a v e  i n t e n d e d  t h e  l a t t e r  

r e s u l t ,  a n d  t h e  f o r m e r  i s  a n  e x e r c i s e  in j u d i c i a l  c i r c u i t y  t h a t  

n e e d l e s s l y  e x p o s e s  t h e  c h i l d  to harm.

L i k e w i s e ,  c o n s i d e r  the e x a m p l e  o f  a  r e l a t i v e  w h o

p r o f e s s e s  a w i l l i n g n e s s  t o  c a r e  for t h e  c h i l d .  A c c o r d i n g  t o  t h i s
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c o u r t ,  the s u p e r i o r  c o u r t  c o u l d  n o t  a s s e r t  j u r i s d i c t i o n  o v e r  the 

c h i l d ,  r e g a r d l e s s  of t h e  r e l a t i v e ' s  p r o v e n  inability t o  p r o v i d e  

c a r e  in the f u t u r e .  H o w e v e r ,  if the r e l a t i v e  took c u s t o d y  a n d  

s u b s e q u e n t l y  f a i l e d  t o  " p r o v i d e  for t h e  physical, e m o t i o n a l ,  

m e n t a l ,  and s o c i a l  n e e d s  o f  t h e  c h i l d , "  the r e lative w o u l d  n o t  be 

" c a r i n g "  for t h e  c h i l d  u n d e r  s u b s e c t i o n  ( A ) . The s u p e r i o r  c o u r t  

c o u l d  t h e n  a s s e r t  C I N A  j u r i s d i c t i o n  (unless; of course, s o m e  o t h e r  

w e l l - m e a n i n g  b u t  i n c a p a b l e  r e l a t i v e  e x p r e s s e d  a w i l l i n g n e s s  t o  

p r o v i d e  care) . I t  m a k e s  m o r e  s e n s e  to  a l l o w  the c o u r t  t o  c o n s i d e r  

w h e t h e r  t h e  p a r e n t  o r  r e l a t i v e  is a b l e  t o  p r o v i d e  c a r e  b e f o r e  h e  

o r  s h e  o b t a i n s  c u s t o d y  on t h e  s o l e  b a s i s  of p r o f e s s e d  w i l l i n g n e s s  

t o  p r o v i d e  c a re. It m a k e s  no  s e n s e  t o  d e n y  C I N A  j u r i s d i c t i o n  w h e r e  

a n  e l i g i b l e  a d u l t  is  w i l l i n g  —  b u t  i n d i s p u t a b l y  u n a b l e  —  to  

p r o v i d e  c a r e  if t h e  c o u r t  w i l l  h a v e  t o  t a k e  j u r i s d i c t i o n  o n c e  the 

w e l l - m e a n i n g  b u t  i n c a p a b l e  c u s t o d i a n  i n e v i t a b l y  c r e ates c o n d i t i o n s  

w h i c h  j e o p a r d i z e  t h e  c h i l d . 3

T h e  c o u r t  s h o u l d  c o n s e q u e n t l y  h o l d  that a t r i a l  c o u r t  m a y  

c o n s i d e r  r e l e v a n t  t h e  w o u l d - b e  c u s t o d i a n ' s  a b i lity t o  ca r e  in 

d e t e r m i n i n g  w h e t h e r  a c h i l d  is in n e e d  of a i d  u n d e r  A S  

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .

T h e  s p e c i f i c a t i o n  of " p h y s i c a l  a b a n d o n m e n t "  in s u b s e c t i o n  

(A) d o e s  n o t  s u g g e s t  it  is t h e  o n l y  c i r c u m s t a n c e  in w h i c h  t h e r e  is 
n o  e l i g i b l e  p e r s o n  c a r i n g  or w i l l i n g  to p r o v i d e  ca r e  f o r  t h e  child. 
S u b s e c t i o n  (A) u s e s  t h e  w o r d  " i n c l u d i n g "  to i n t r o d u c e  p h y s i c a l  
a b a n d o n m e n t  a s  o n e  s u c h  c i r c u m s t a n c e .  A c c o r d i n g  to W e b s t e r ' s  T h i r d  
N e w  I n t e r n a t i o n a l  D i c t i o n a r y  1142 (1969), "include" m e a n s  "to
p l a c e ,  list, o r  r a t e  a s  a p a r t  or c o m p o n e n t  of a w h o l e  or  of a 
l a r g e r  g r o u p ,  c l a s s ,  o r  a g g r e g a t e . "
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T h e  c o u r t  f i r s t  r e a s o n s  t h a t  t h i s  i n t e r p r e t a t i o n  of

s u b s e c t i o n  (A) w o u l d  p e r m i t  C I N A  a d j u d i c a t i o n s  b a s e d  on  p a r e n t i n g  

d e f i c i e n c i e s  " m u c h  l e s s  s e v e r e "  t h a n  t h o s e  c o v e r e d  u n d e r

s u b s e c t i o n s  (B) t h r o u g h  ( F ) . O p i n i o n  a t  11, 13-14.

T h i s  r e a s o n  is u n p e r s u a s i v e .  It e r r o n e o u s l y  a s s u m e s  

t h a t ,  i n  t h e  e y e s  of t h e  l e g i s l a t u r e ,  t h e  e v i l  a d d r e s s e d  in

s u b s e c t i o n  (A) is i n h e r e n t l y  less s e v e r e  t h a n  t h o s e  e v i l s  a d d r e s s e d  

in s u b s e c t i o n s  (B) t h r o u g h  ( F ) . T h e  l e g i s l a t u r e  m a d e  s u b s e c t i o n  

(A) a n  i n d e p e n d e n t  b a s i s  f o r  a s s e r t i n g  C I N A  j u r i s d i c t i o n .  I t  d i d  

n o t  r e q u i r e  t h a t  t h e  c h i l d  b e  in i m m i n e n t  d a n g e r  f o r  a d j u d i c a t i o n  

u n d e r  s u b s e c t i o n  (A) . T h i s  c o u r t  f a i l s  t o  r e c o g n i z e  t h a t  the 

l e g i s l a t u r e  c o n s i d e r e d  t h e  f a i l u r e  t o  p r o v i d e  c a r e  for t h e  c h i l d  

t o  b e  a n  e v i l  j u s t  as d e s e r v i n g  o f  i n t e r v e n t i o n  as t h o s e  h a z a r d s  

a d d r e s s e d  in s u b s e c t i o n s  (B) t h r o u g h  (F) . T h e  c o u r t  t h u s  e r r s  in 

a s s u m i n g  t h e  l e g i s l a t u r e  d i d  not i n t e n d  t h e  o s t e n s i b l y  " m u c h  less 

s e v e r e "  d e f i c i e n c y  of  f a i l u r e  of c a r e  to b e  t h e  b a s i s  for

i n t e r v e n t i o n . 4

A l t h o u g h  t h e  h a z a r d s  s p e c i f i c a l l y  a d d r e s s e d  in 
s u b s e c t i o n s  (B) t h r o u g h  (F) m i g h t  a t  f i r s t  g l a n c e  a p p e a r  
s u b s t a n t i a l l y  m o r e  s e v e r e ,  and t h e r e f o r e  m o r e  d e s e r v i n g  of 
l e g i s l a t i v e  a t t e n t i o n  a n d  D F Y S  i n t e r v e n t i o n  t h a n  t h e  f a i l u r e  of 
c a r e  a d d r e s s e d  i n  s u b s e c t i o n  (A), t h e  c o u r t ' s  a s s u m p t i o n  t h a t  t h i s  
i s  s o  p u t s  m o r e  r e l i a n c e  on l a b e l s  t h a n  o n  t h e  w o r d s  o f  the 
s t a t u t e .  I t  a l s o  r e f l e c t s  a p o l i c y  d e c i s i o n  w h i c h  a p p e a r s  t o  h a v e  
b e e n  m a d e  b y  t h e  l e g i s l a t u r e ,  and w h i c h  is b e y o n d  o u r  p r o v i n c e  t o  
a l t e r .  F u r t h e r ,  I a m  n o t  c o n v i n c e d  t h a t  a f a i l u r e  of c a r e  for 
c h i l d r e n  i s  a n y  l e s s  d a m a g i n g  to t h e i r  l o n g - t e r m  w e l l - b e i n g  t h a n  
s o m e  o f  t h e  h a z a r d s  w h i c h  are t h e  s u b j e c t  of  s u b s e c t i o n s  (B) 
t h r o u g h  (F) . S e e  g e n e r a l l y  O l i v e r  C. S .  T z e n g  & J a m i a  J a c o b s e n ,  
S o u r c e b o o k  for C h i l d  A b u s e  and N e g l e c t  5 3 - 7 7  (1988); H e n r y  B. 
B i l l e r  & R i c h a r d  S. S o l o m o n ,  C h i l d  M a l t r e a t m e n t  a n d  P a t e r n a l  
D e p r i v a t i o n  1 4 - 2 0  ( 1 9 86); H a r o l d  P. M a r t i n ,  A b u s e d  C h i l d r e n  - W h a t  
H a p p e n s  E v e n t u a l l y , i n  C h i l d  Abuse: A  C o m m u n i t y  C o n c e r n  1 5 4 - 6 9

( c o n t i n u e d . ..)
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T h e  s e c o n d  r e a s o n  a n n o u n c e d  by the court is a l s o  

u n p e r s u a s i v e .  T h e  c o u r t  f i n d s  i n a b i l i t y  to care to be i r r e l e v a n t  

t o  s u b s e c t i o n  (A) b e c a u s e  s u b s e c t i o n s  (B) through (F) c o n t a i n  

s p e c i f i c  s t a n d a r d s  f o r  C I N A  j u r i s d i c t i o n  based on i n a b i l i t y  to 

c a r e .  O p i n i o n  a t  12, 14-15. T h a t  s u b s e c t i o n s  (B) t h r o u g h  (F)

a r g u a b l y  s e t  " c l e a r ,  s p e c i f i c  s t a n d a r d s "  for CINA a d j u d i c a t i o n s  

d o e s  n o t  m e a n  t h a t  t h e  c o u r t  c a n  i g n o r e  subsection ( A ) . I d o  n o t  

s e e  t h e  d i c h o t o m y  t h e  c o u r t  p e r c e i v e s  b e t w e e n  subsection (A) a n d  

s u b s e c t i o n s  (B) t h r o u g h  (F) . J u s t  b e c a u s e  acts or o m i s s i o n s  of 

p a r e n t s  o r  c a r e g i v e r s  m a y  fa l l  w i t h i n  subsections (B) t h r o u g h  (F) 

d o e s  n o t  m e a n  t h a t  i n a b i l i t y  t o  c a r e  is irrelevant t o  s u b s e c t i o n  

(A) . F u r t h e r ,  I d o  n o t  a g r e e  t h a t  subsection (A) is w i t h o u t  

s t a n d a r d s .  " C a r e "  a n d  " c a r i n g "  a r e  d e f i n e d  by AS 47.10.990(1), a n d  

t h e  c o n c e p t s  a d d r e s s e d  in s u b s e c t i o n  (A) are readily u n d e r s t o o d .

T h e  t h i r d  r e a s o n ,  t h e  d a n g e r  subsection (A) w o u l d  m a k e  

t h e  o t h e r  s u b s e c t i o n s  " v i r t u a l l y  s u p e r f l u o u s , "  is e a s i l y  a v o i d e d  

b y  r e c o g n i z i n g  t h a t  s u b s e c t i o n  (A) is d i r e c t e d  at failure of  care. 

S u b s e c t i o n  (A) e n c o m p a s s e s  t h a t  s p e c i f i c  evil, as d i s t i n g u i s h e d  

f r o m  t h e  a c u t e  h a z a r d s  a d d r e s s e d  b y  t h e  other subsections. T h e  

s i t u a t i o n s  a d d r e s s e d  in s u b s e c t i o n  (A) a r e  not necessarily t h e  s a m e  

a s  t h o s e  a d d r e s s e d  in s u b s e c t i o n s  (B) t h r o u g h  (F). M o r e  t h a n  o n e  

s u b s e c t i o n  m a y  a p p l y  in a n y  g i v e n  case, but that does not m e a n  t h e

4 ( . . . c o n t i n u e d )

( K i m  O a t e s  ed., 1 9 8 4 ) ;  V i n c e n t  J. F o n t a n a  & Douglas J. B e s h a r o v ,  
T h e  M a l t r e a t e d  C h i l d  (1979). T h e r e f o r e ,  not only is t h e  c o u r t  
p o t e n t i a l l y  m a k i n g  v a l u e  j u d g m e n t s  r e s e r v e d  for the l e g i s l a t u r e ,  
i t  m a y  w e l l  b e  r e a c h i n g  e r r o n e o u s  c o n c l u s i o n s .
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4 7 .1 0 .0 1 0 ( a ) ( 2 ) ( A ) . F o r  j u r i s d i c t i o n  t o  be f o u n d  u n d e r  s u b s e c t i o n  

(A) , t h e  i n a b i l i t y  t o  c a r e  w o u l d  h a v e  t o  lead t o  a h a r m  o r  a t h r e a t  

o f  h a r m  o f  a g r a v i t y  c o m p a r a b l e  to t h a t  p r e s e n t e d  by t h e  c i r c u m ­

s t a n c e s  s p e c i f i e d  in o t h e r  p a r t s  o f  AS  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) . 5 S e e  

R o s e n b e r a  v- S m i d t . 7 2 7  P . 2 d  778, 7 8 6  n . 1 8  (Alaska 1986) ( a p p l y i n g  

t h e  p r i n c i p l e  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  "t h e  m e a n i n g  of 

d o u b t f u l  w o r d s  m a y  b e  d e t e r m i n e d  by r e f e r e n c e  to t h e i r  a s s o c i a t i o n  

w i t h  o t h e r  a s s o c i a t e d  w o r d s  a n d  p h r a s e s " ) .6 T h a t  c o m p a r i s o n ,  of

S u b s e c t i o n  (A) i t s e l f  s p e c i f i e s  t h r e e  d i f f e r e n t  

c i r c u m s t a n c e s  in w h i c h  s u c h  a h a r m  is p r e s e n t  or t h r e a t e n e d :  t h e
c h i l d  i s  h a b i t u a l l y  a b s e n t  f r o m  t h e  home, t h e  c h i l d  r e f u s e s  to  
a c c e p t  a v a i l a b l e  c a r e ,  a n d  t h e  c h i l d  is p h y s i c a l l y  a b a n d o n e d .  AS  
47 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  A s  d i s c u s s e d  a b o v e ,  " p h y s i c a l  a b a n d o n m e n t "  is 
n o t  t h e  e x c l u s i v e  b a s i s  f o r  d e t e r m i n i n g  u n d e r  s u b s e c t i o n  (A) t h a t  
t h e r e  is n o  e l i g i b l e  p e r s o n  " c a r i n g  o r  w i l l i n g  to p r o v i d e  c a r e "  to 
t h e  c h i l d .  S e e  s u p r a . n o t e  8. For exa m p l e ,  a p a r e n t  w h o  r e m a i n s  
in t h e  c h i l d ' s  i m m e d i a t e  v i c i n i t y  m a y  n o t  h a v e  p h y s i c a l l y  a b a n d o n e d  
t h e  c h i l d ,  b u t  m a y  h a v e  t h r o u g h  i n a b i l i t y  or d i s i n t e r e s t  s o  i g n o r e d  
t h e  c h i l d ' s  n e e d s  a s  t o  h a v e  c o n s t r u c t i v e l y  a b a n d o n e d  t h e  c h i l d .

T h e  o t h e r  c i r c u m s t a n c e s  s p e c i f i e d  by A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  
in w h i c h  s u c h  h a r m  i s  p r e s e n t  or t h r e a t e n e d  are: t h e  c h i l d ' s  n o t
h a v i n g  r e c e i v e d  n e c e s s a r y  m e d i c a l  t r e a t m e n t  b e c a u s e  o f  a p a r e n t ' s  
k n o w i n g  f a i l u r e  t o  p r o v i d e  it ( s u b s e c t i o n  (B)); t h e  c h i l d ' s  h a v i n g  
s u f f e r e d ,  o r  f a c i n g  a n  i m m i n e n t  and s u b s t a n t i a l  r i s k  o f  s u f f e r i n g ,  
s u b s t a n t i a l  p h y s i c a l  h a r m  a s  a r e s u l t  of a p a r e n t ' s  a c t s  or 
o m i s s i o n  ( s u b s e c t i o n  ( C ) ); t h e  c h i l d ' s  h a v i n g  been, o r  b e i n g  in 
i m m i n e n t  a n d  s u b s t a n t i a l  d a n g e r  o f  being, s e x u a l l y  a b u s e d  b y  a 
p a r e n t  o r  a s  a r e s u l t  of p a r e n t a l  n e g l e c t  o r  f a c i l i t a t i o n  o f  t h e  
a b u s e  ( s u b s e c t i o n  ( D ) ) ; t h e  c h i l d ' s  c o m m i t t i n g  d e l i n q u e n t  a c t s  as 
a r e s u l t  of p a r e n t a l  p r e s s u r e ,  g u i d a n c e ,  or i n f l u e n c e  ( s u b s e c t i o n
( E ) ) ; a n d  t h e  c h i l d ' s  h a v i n a  s u f f e r e d  s u b s t a n t i a l  p h y s i c a l  a b u s e  
o r  n e g l e c t  a s  a r e s u l t  of  c o n d i t i o n s  c r e a t e d  b y  t h e  p a r e n t  

( s u b s e c t i o n  ( F ) ).

6 R e q u i r i n g  t h a t  t h e  i n a b i l i t y  to c a r e  p r e s e n t  a h a r m  or 

t h r e a t  o f  h a r m  a s  s e r i o u s  as t h o s e  r e f l e c t e d  in th . o t h e r  
c i r c u m s t a n c e s  e n u m e r a t e d  i n  t h e  s u b s e c t i o n s  of A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  
e n s u r e s  t h a t  t h o s e  s u b s e c t i o n s  a r e  n o t  r e n d e r e d  s u p e r f l u o u s .  S e e  
J o u r n e y  v. S t a t e . 8 9 5  P . 2 d  955, 959 n . 1 0  (Alaska 1995) ( e x p l a i n i n g  
t h a t  " a s  a g e n e r a l  r u l e ,  s t a t u t e  s h o u l d  be c o n s t r u e d  s o  t h a t  e f f e c t  
is g i v e n  t o  a l l  i t s  p r o v i s i o n s  a n d  n o  p a r t  is i n o p e r a t i v e  o r  
s u p e r f l u o u s ,  v o i d  o r  i n s i g n i f i c a n t " )  ( c i t a t i o n  o m i t t e d ) .
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c o u r s e ,  r e q u i r e s  r e c o g n i t i o n  t h a t  a failure of  c a r e  u n d e r  

s u b s e c t i o n  (A) c o u l d  b e  s u f f i c i e n t l y  g r a v e  in t h e  e y e s  o f  t h e  

l e g i s l a t u r e  t o  j u s t i f y  i n t e r v e n t i o n  as a matter of s o c i a l  p o l i c y .

A c c o r d i n g  t o  t h e  cou r t ,  the S t a t e’s r e a d i n g  of  s u b s e c t i o n  

(A) in t h i s  c a s e  w o u l d  p e r m i t  t h e  S t a t e  t o  assume c u s t o d y  o v e r  “a n y  

c h i l d  w h o  h a d  n e e d s  t h e  c h i l d ' s  p a r e n t s  could not m e e t .” O p i n i o n  

a t  13. A s  n o t e d  a b o v e ,  I a g r e e  t h a t  s u c h  a r e a d i n g  w o u l d  be t o o  

b r o a d .  T h a t  d o e s  n o t  m e a n ,  h o w e v e r ,  t h a t  this c o u r t ' s  r e a d i n g  is 

c o r r e c t .

T h e  c o u r t  a r g u e s  t h a t  t h e  better w a y  t o  i n t e r p r e t  

s u b s e c t i o n  (A) is " i n  a c c o r d a n c e  w i t h  its plain i n t e n t  . . . ." 

O p i n i o n  a t  14. I a g r e e .  I r e a d  s u b s e c t i o n  (A), h o w e v e r ,  t o  

e x p r e s s  a d i f f e r e n t  i n t e n t .

B e c a u s e  t h e  c o u r t  m i s i n t e r p r e t s  s u b s e c t i o n  ( A ) , it 

e r r o n e o u s l y  c o n c l u d e s  t h a t  i n a b i l i t y  is i r r e l e v a n t  t o  a C I N A  

a d j u d i c a t i o n  u n d e r  t h a t  s u b s e c t i o n .  T o  repeat, t h e  i n a b i l i t y  t o  

c a r e  is r e l e v a n t  t o  b o t h  c o n d i t i o n s  w n i c h  ha v e  t o  b e  m e t  u n d e r  

s u b s e c t i o n  (A) in a c a s e  like this. T h e r e  mu s t  f i r s t  b e  n o  p a r e n t  

o r  o t h e r  e l i g i b l e  c a r e g i v e r  w h o  is in fa c t  "caring" a t  p r e s e n t  f o r  

t h e  child, i.e., t h e r e  m u s t  be  a p r e s e n t  failure of c a r e .  S e c o n d ,  

t h e r e  m u s t  b e  n o  o t h e r  p a r e n t  or c a r e g i v e r  " w i l l i n g  t o  p r o v i d e  

c a r e "  if t h e  c h i l d ' s  c u s t o d y  w e r e  to  be c h a nged t o  c o m e  o t h e r  

e l i g i b l e  c a r e g i v e r .  T h e  c o u r t  e r r o n e o u s l y  r e a d s  " c a r i n g "  a n d  

" w i l l i n g  t o  p r o v i d e  c a r e "  to  be t w o  sep a r a t e  a l t e r n a t i v e s .  It 

r e a d s  w i l l i n g n e s s  a s  a s u b s t i t u t e  for ability. I t s  r e a d i n g  f a i l s  

t o  d i s t i n g u i s h  b e t w e e n  t h e  s t a t u s  q u o  a n d  the future. A s s u m i n g  t h e
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o t h e r  s u b s e c t i o n s  a r e  r e n d e r e d  s u p e r f l u o u s  or t h a t  t h e  l e g i s l a t u r e  

i n t e n d e d  t h e  r e a d i n g  t h i s  c o u r t  now i m p o s e s  o n  t h e  s t a t u t e .

A n y  p o s s i b l e  s u p e r f l u i t y  is a v o i d e d  by l i m i t i n g  

s u b s e c t i o n  (A) i n  a m a n n e r  c o n s i s t e n t  w i t h  its t e r m s .  T h e  

l e g i s l a t u r e  c o u l d  n o t  h a v e  e x p e c t e d  t h a t  a w e r e  b e s t  i n t e r e s t s  

a n a l y s i s  w o u l d  e s t a b l i s h  C I N A  s t a t u s  u n d e r  s u b s e c t i o n  ( A ) . 

F u r t h e r ,  t h e  s p e c i f i c  c i r c u m s t a n c e s  n o t e d  in s u b s e c t i o n  (A) (i.e., 

r u n n i n g  a w a y ,  p h y s i c a l  a b a n d o n m e n t )  i l l u s t r a t e  t h e  m a g n i t u d e  o f  t h e  

s o r t  o f  f a i l u r e  o f  c a r e  t h e  l e g i s l a t u r e  i n t e n d e d  t o  a d d r e s s .  

F u r t h e r ,  t h e  r e f e r e n c e  t o  " a v a i l a b l e  c a r e "  i m p l i e s  t h a t  t h e  

l e g i s l a t u r e  d i d  n o t  i n t e n d  t o  r e q u i r e  p e r f e c t  c a re. T h i s  c o u r t  

p r e v i o u s l y  g a v e  c o n t e n t  t o  s u b s e c t i o n  (A) a n d  l i m i t e d  its 

a p p l i c a t i o n  b y  a p p r o p r i a t e l y  r e j e c t i n g  t h e  e q u i v a l e n t  of a b e s t  

i n t e r e s t  a n a l y s i s  d u r i n g  a C I N A  a d j u d i c a t i o n .  F.T. v. s t a t e . 862 

P . 2d 857 ( A l a s k a  1993). In t h a t  case, t h e  S t a t e  a r g u e d  t h a t  a 

f a t h e r  c o u l d  n o t  h a v e  b e e n  " w i l l i n g  t o  p r o v i d e  c a r e "  b e c a u s e  h e  w a s  

u n a b l e  t o  m e e t  h i s  c h i l d ' s  s p e c i a l  n e e d s  due t o  t h e  c h i l d ' s  

s e v e r e l y  e m o t i o n a l l y  d i s t u r b e d  c o n d i t i o n .  I d . at  8 6 0 - 6 1 .  I a g r e e  

w i t h  t h a t  r e s u l t .  In  t h o s e  c i r c u m s t a n c e s ,  no p a r e n t  c o u l d  be 

e x p e c t e d  t o  " c u r e "  t h e  c h i l d  or  m e e t  o t h e r  t h a n  t h e  c h i l d ' s  m o s t  

b a s i c  n e e d s .  T h e  h o l d i n g  in F.T. a p p r o p r i a t e l y  l i m i t s  C I N A

a d j u d i c a t i o n s  u n d e r  s u b s e c t i o n  ( A ) . T h i s  l i m i t a t i o n  p r e v e n t s  

s u b s e c t i o n  (A) f r o m  s w a l l o w i n g  u p  the o t h e r  s u b s e c t i o n s .

U n f o r t u n a t e l y ,  in  m y  view, t h e  c o u r t  i n  F.T. t h e n

p r o c e e d e d  t o  e x p a n d  o n  t h i s  n a r r o w  a n d  a p p r o p r i a t e  h o l d i n g .  It

r e j e c t e d  a n  a r g u m e n t  t h a t  i n a b i l i t y  to c a r e  c o u l d  s u p p o r t  a f i n d i n g
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t h a t  a c h i l d  is in n e e d  of  a i d  u n d e r  AS 47 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  It

s t a t e d ,  "AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  w o u l d  s u p p o r t  a CINA a d j u d i c a t i o n

o n l y  if [the c h i l d ]  h a d  n o  p a r e n t ,  g u a r d i a n ,  custodian, or r e l a t i v e

c a r i n g  or w i l l i n g  t o  p r o v i d e  care. S p e c i f i c a l l y ,  th e  p a r t i e s '

[sic] d i s p u t e  w h e t h e r  [ t h e  f a t h e r ]  w a s  willing to p r o v i d e  c a r e ."

I d . a t  861. D H S S  a r g u e d  " t h a t  [the father] could n o t  h a v e  b e e n

w i l l i n g  to  p r o v i d e  c a r e  b e c a u s e  h e  w a s  u n a b l e  to me e t  [the c h i l d ' s ]

n e e d s . "  Id. T h i s  c o u r t  r e j e c t e d  t h a t  argument a n d  D H S S ' s

" c o n c l u s i o n  t h a t  if a c h i l d  h a s  n e e d s  a parent c a n n o t  meet, t h e n

t h e  p a r e n t  c a n n o t  b e  ' w i l l i n g  t o  p r o v i d e  care' for t h a t  c h i l d . "

Id. T h e  c o u r t  s t a t e d  t h a t

t h e  S t a t e ' s  c o n f l a t i o n  of w i l l i n g n e s s  t o  c a r e  
a n d  a b i l i t y  t o  s a t i s f y  n e e d s  leads to a b s u r d  
c o n c l u s i o n s .  B y  t h e  S t a t e ' s  logic, the p a r e n t  
o f  a n y  c h i l d  w i t h  a n  i n c u r a b l e  disease is n o t  
w i l l i n g  t o  c a r e  f o r  t h a t  child, since by
d e f i n i t i o n  t h e  p a r e n t  w i l l  n o t  be able to m e e t  
t h e  c h i l d ' s  m e d i c a l  n e e d  f o r  a cure.

I d . T h e  F.T. o p i n i o n  r e a s o n e d  t h a t  inability t o  c a r e  w a s

i n s u f f i c i e n t  t o  s u p p o r t  a f i n d i n g  t h a t  a child is in n e e d  o f  a i d

u n d e r  s u b s e c t i o n  ( A ) . T h e  q u e s t i o n  a c t u a l l y  p r e s e n t e d  t h e r e  was,

i n  m y  v i e w ,  s u b s t a n t i a l l y  n a r r o w e r  t h a n  this court's b r o a d  l a n g u a g e

w o u l d  s u g g e s t .

T h e  a c t u a l  h o l d i n g  in F.T. is nonetheless c o r r e c t ,  a n d

i n s t r u c t i v e .  T h e  a b i l i t y  of  a p a r e n t  or relative t o  p r o v i d e  c a r e

s h o u l d  b e  c o m p a r e d  t o  a  n o r m a l  l e v e l  of parental f i t n e s s .  F o r

e x a m p l e ,  if n o  p e r s o n  c o u l d  s u c c e s s f u l l y  provide t h e  c a r e  r e q u i r e d

t o  c u r e  a n  i n c u r a b l y - i l l  child, g e n e r a l  parental f i t n e s s  w o u l d

n o n e t h e l e s s  b e  s u f f i c i e n t  t o  d e f e a t  juri s d i c t i o n  u n d e r  AS
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c u r r e n t  c a r e g i v e r  i6 p r e s e n t l y  f a i l i n g  to p r o v i d e  t h e  n e c e s s a r y  

c a r e ,  a C I N A  a d j u d i c a t i o n  is n o n e t h e l e s s  i n a p p r o p r i a t e  if s o m e  

o t h e r  e l i g i b l e  c a r e g i v e r  is a b l e  to p r o v i d e  c a r e  in t h e  future. 

W i l l i n g n e s s  a l o n e  is n o  s u b s t i t u t e  for an a b i l i t y  to p e r f o r m .  T h e  

c o u r t  l o o k s  a t  w i l l i n g n e s s  in i s o l a t i o n ,  and f a i l s  t o  g i v e  

a p p r o p r i a t e  w e i g h t  t o  t h e  c l a u s e  " t o  p r o v i d e  c a r e . "

F o r  t h e s e  r e a s o n s ,  t h i s  c o u r t  s h o u l d  n o t  o v e r r u l e  its 

p r i o r  o p i n i o n s  in w h i c h  it f o u n d  i n a b i l i t y  to  p r o v i d e  c a r e  t o  be 

r e l e v a n t  t o  a s u b s e c t i o n  (A) i n q u i r y .  S e e  A.M. v. S t a t e . 8 9 1  P. 2d 

81 5 ,  824 ( A l a s k a  1 9 9 5 ) ;  I n  re T . W . R . . 887 P . 2d 941, 945 (Alaska

1 9 9 4 ) ;  In re J . L . F . . 8 2 8  P . 2d 166, 170 (Alaska 1992). I w o u l d

c o n s e q u e n t l y  d i s a v o w  t h e  l a n g u a g e  in F . T . . 860 P . 2 d  a t  860, by 

w h i c h  t h e  c o u r t  r e j e c t e d  a n  a r g u m e n t  t h a t  i n a b i l i t y  t o  c a r e  c o u l d  

s u p p o r t  a f i n d i n g  t h a t  a c h i l d  w a s  C I N A  u n d e r  s u b s e c t i o n  ( A ) . I 

w o u l d  n o t  o v e r r u l e  t h e  e x p l i c i t  h o l d i n g  in F.T.

In t h e  c a s e  n o w  b e f o r e  us, t h e  r e c o r d  do e s  n o t  w a r r a n t  

a f i n d i n g  t h a t  S.A. a n d  D . A .  a r e  C I N A  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  

b e c a u s e  t h e  f a c t s  d o  n o t  j u s t i f y  a c o n c l u s i o n  th a t  N.A. was, at t h e  

t i m e  of t h e  t r i a l ,  u n a b l e  o r  u n w i l l i n g  to p r o v i d e  t h e  k i n d  of c a r e  

c o n t e m p l a t e d  u n d e r  s u b s e c t i o n  (A) . I c o n s e q u e n t l y  a g r e e  t h a t  t h e  

t e r m i n a t i o n  o f  N . A . ' s  p a r e n t a l  r i g h t s  s h o u l d  be r e v e r s e d .
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