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The Alaska Oil and Gas Association (AOGA) is a trade association whose 19 
member companies account for the majority of oil and gas exploration, 
production, transportation, refining and marketing activities in Alaska.

1. The Alaska Oil and Gas Association supports the intent o» SB 199. The 
majority of our members currently conduct self-audits as a means of 
ensuring compliance and see value in this legislation. Over the past 25 
years or so, health, safety and environmental regulations have become 
increasingly complex. Not incidentally, interpretation of these regulations 
has become correspondingly difficult. In response to this, self-auditing 
identifies areas of inadvertent non-compliance, and leads to subsequent 
corrective action. We encourage others in all industries to utiiize self­
auditing, not just to ensure compliance but to generally improve health, 
safety and environmental performance. This legislation also encourages 
greater utilization of self-audits by providing immunity and ensuring 
confidentiality.

2. Immunity from penalties should be offered as an incentive for companies 
to identify, disclose, correct and prevent the reoccurence of non-compliant 
behavior. Self-auditing, to be effective should be undertaken without fear 
of consequences from regulatory agencies and without concern for final 
outcome. Providing immunity from penalties for deficiencies that are 
discovered through self-auditing and subsequently disclosed recognizes 
earnest efforts by companies to comply as opposed to penalizing them for 
such efforts. Immunity should not, however, extend to those who would 
knowingly and willfully commit violations and subsequently audit in order to 
shield themselves from just and appropriate consequences.

3. Privilege further protects companies from inappropriate and unnecessary 
repercussions, of disclosing audit results to agencies (e.g. third party 
action). Privilege also ensures that the auditing process is not 
compromised. The issue is not one of "secrecy" it is a matter of being able 
to conduc t candid in terview s with personnel. To rem ain effective, it is 
necessary to preserve the integrity of the audit process and maintain the 
trust and cooperation of employees. Traditiional legal privileges limit the 
flexibility that is important to the self auditing process. For example, 
attorney-client privilege does not provide for open, internal communication 
of audit results with employees. However, as with immunity there are



reasonable limits tc the application of privilege. Privilege should protect the 
products of an audit, such as the audit report, auditor working papers, and 
action plans; privilege should not be a vehicle to hide the underlying facts.

4. SB 199 moves health, safety and environmental compliance in a positive 
direction through its encouragement of self-auditing. We are hopeful that a 
bill based on the intent of SB 199 can be passed and to that end we are 
participating in encouraging discussions with ADEC, the bill's sponsor and 
will be meeting with State OSHA, as well.

5. Looking for deficiencies, identifying them, disclosing them to the 
appropriate agencies, and correcting them is what self-auditing is about. It 
is an important tool for voluntary compliance. Without privilege and 
immunity, voluntary self-audits can put a company at a competitive 
disadvantage relative to companies that do ru t audit. With privilege and 
immunity the state is saying self-auditing is in the best interest of the state 
as well as industry.



FISCAL NOTE
STATE OF ALASKA

1996 LEGISLATIVE SESSION
BILL NO. HCS CSSB 199 (RES)

Revision Date:  ______________________________________
Title: Environmental and health and safety audits

Department Affected: Environmental
Conservation

Sponsor:
Requestor:

Senator Leman
House Resources

BRU: Department-wide
Component: Department-wide

COMPONENT SERIAL NO. 633

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS.CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

131.0 131.0 131.0 131.0 131.0 131 0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 194.0 194.0 194.0 194.0 194.0 194.0

ITof WCAPITAL EXPENDITURES 0.0 (Tor 0.0 0.0
ICIIANGE IN REVENUES ( ) ! 0.0| 0.0 . o.o| 0.0| 0.0 0.0

FUND SOURCE
1002 Federal Receipts 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
1003 GF Match 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
1004 GF 78.6 78.6 78.6 78.6 78.6 78.61
1005 GF/Program Receipt 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
1006 GF/MHTIA 0 .0 0 .0 0 .0 0 .0 0 .0 0.0
Other r ,tL  H-2. "h •. 115.4 115.4 115.4 115.4 115.4 115.4
TOTAL 1 i 94.0 194.0 194.0 194.0 194.0 194.0

Estimate o f any current year (FY96) cost: S 0.0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page it necessary.)

See Attached

Prepared by: Janice Adair    Phone : 269-7645
Division. Director. Division of Environmental Health Date: 5/3/96

Approved by Commissioner:
Agency: Department of Environmental Conservation Date: f~ / j /  9  £T

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information, call the Governor's Legislative Office 

(REV 1/96) r/illshu&fiKalna/blnUbrm tit Page 1 of 1



Fiscal Analysis for HCS CSSB 199 (RES)

This fiscal note v/ill pay for one and one-half full time attorneys in the Department o f Law, at 
S126.0 each plus $5,000 in travel. It presumes the bulk o f the legal work will revolve around oil- 
related programs. We have not included any estimate on potential additional cleanup costs that 
the state would have to bear however we believe that is a likely outcome as explained below.

This bill creates a privilege for audit reports and provides immunity for any violations of 
environmental laws. The privilege means that all documentation created as a part o f a 
compliance audit is kept secret and not accessible by the courts, the legislature, the agency or the 
public - even if the public had been harmed by the actions or inactions o f the company that had 
performed the audit.. Any audit information the department now receives voluntarily would have 
to be a requirement o f a permit, compliance agreement or similar document. If  the permittee 
voluntarily provides the department with any o f the information from the audit, they can require 
the department sign a confidentiality agreement, and not dis'close the information.

The Department of Law may, on behalf o f DEC, ask a judge to review the privileged information 
if the state can prove that the privilege is being asserted fraudulently. Because the burden of 
proof would be on the department, and because we would not have seen the audit documentation, 
it will be very difficult to meet this requirement. We are advised that the attorney who represents 
us in the in-camera review may not be the same attorney who represents the department in the 
case. When the case is a criminal matter, we would have to hire outside counsel as there is only 
one environmental prosecutor on staff.

Fiscal considerations include increased attorney time in negotiating, drafting and reviewing 
permits, regulations and other documents to ensure adequate compliance documentation is 
required. Each year there are several hundred permits that are issued. We would alro need to 
renegotiate existing permits and compliance agreements.

We would also rely on the Department o f Law to negotiate, draft and review confidentiality 
agreements and seek their advice on issues relating to privileged information since DEC 
employees will be liable for damages or penalties for any breach of confidentiality.

•
We also rely on the Department of Law for assistance with contaminated site remediation, and 
audits arc often requested to help apportion responsibility between parties. To the extent that the 
audits cannot be used to do this, and there is no other mechanism to show responsibility, the state 
would see increased state cleanup costs.



FISCAL NOTE
STATE OF ALASKA
1996 LEGISLATIVE SESSION

Revision Date:________________
Title:

BILL NO. HCS CSSB 199(RES) 

Labor
Environmental & Health/Safety 
Audits

Department Affected:
BRU: Labor Standards & Safety
Component: Occupational Safety

Senator LemanSponsor:
Requestor: House Resources

and Health

EXPENDITURES/REVENUES:

COMPONENT SERIAL NO.

(Thousands of Dollars)

JLZ.Q

OPERATING FY 97 FY 98 FY 99 FYOO FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

CHANGE IN REVENUE 
FUND SOURCE #

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipt
1006 GF/MHTIA 
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY96) Impact: $ None

ANALYSIS: (Attach a separate page if necessary)
The current version of CSSB 199 as passed out of the House Resources Committee would result in a zero fiscal 
note for this department because language relating to health and safety audits was removed from the bill. This 
fiscal note is subject to change if health and safety audits are put back into the bill at any point. There would 
then be a positive fiscal note.

Prepared by: Alan W. Dwyer, Director
Division: Labor Standards and Safet fo fi-

ô erf  ^ i n C ^ e ^ C cApproved by Commission?
Agency: Department of Labor

Commissioner

hone; 
Date:

Date:

269-4914
5/3/96

5/3/96

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution Information call the Governor's Legislative Office

Rev 10/94 Page 1 of 1



FISCAL NOTE
STATE OF ALASKA BELL NO. HCSCSSB 199IRES)
1996 LEGISLATIVE SESSION
Revision Date: 5/3/96 Dept. Affected: Department of Law
Title: "...relating to environmental audits and health and BRU: Criminal Division, Civil Division
safety audits to determine compliance with certain laws.permits..." Component: Criminal Division, General Leqal Services
Sponsor: Senator Leman Environmental Law
Requester: House Rules Committee COMPONENT SERIAL NO. 2085,2087

Expenditures/Revenues (Thousands of Dollars)
7092"

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES 652.2 652.2 652.2 652.2 652.2 652.2
TRAVEL 30.0 30.0 30.0 30.0 30.0 30.0
CONTRACTUAL 2,254.3 2,254.3 2.254.3 2,254.3 2,254.3 2,254.3
SUPPLIES 18.6 18.6 18.6 18.6 18.6 18.6
EQUIPMENT 52.1 6.0 6.0 6.0 6.0 6.0
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 3,007.2 2,961.1 2,961.1 2,961.1 2,961.1 2,961.1

CAPITAL EXPENDITURES 1 1 1 1 1 1 1

ICHANGE IN REVENUES ( I 1 1 : '

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 1,192.2 1,176.0 1,176.0 1,176.0 1,176.0 1,176.0
1005 GF/Program Receipts
1007 I/A Receipts 418.7 411.9 411.9 411.9 411.9 411.9
Other I/A Oil HZ 1,396.3 1.373.2 1,373.2 1,373.2 1,373.2 1,373.2
TOTAL 3,007.2 2,961.1 2,961.1 2,961.1 2,961.1 2,961.1

Estimate of any current year (FY96) cost: S 0.0

POSITIONS
FULL-TIME 9.0 ■ 9.0 9.0 9.0 9.0 9.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
The bill amends AS 09.25 and AS 12.45 by adding several new sections which, w ith respect to 

environmental laws, would create (1) a new evidentiary privilege that applies in criminal, civil, and administrative 
cases; and (2) immunity from civil and administrative penalties. During testimony on the bill industry 
representatives testified that once the bill took effect they would immediately initiate many audites covering a 
wide area of activities where violations may be occurring. This will have the effect of depriving the public and 
the state of important information about environmental problems that would otherwise lead to remedial actions 
being taken.

Section 09.25.490(a)(3) defines environmental laws to include federal, state, and municipal environmental 
laws. Under section 09.25.490(b), the term "environmental law" is to be broadly construed.

. .  .. . P  ' !  (  /L a < a A :
Prepared by: Richard I. Peguos, Direca , Phone: 465-3672
Division: Administrative Services Division// /  , ) /ZS1 /^ / Date: 5/3/96

Approved by Commissioner:
A n  ^ s /
Bruce M. Botelho. Attorney General Date: 5/3*96

A gency;  D epartm ent of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information, call the Governor's Legislative Office

IRev 10/94) 96fisno.xls/DBR Page 1 of



1996 LEGISLATIVE SESSION

STATE OF ALASKA BILL NO. HCSCSSB 1 9 9 (RES)

S e c t i o n  0 9 . 2 5 . 4 9 0 ( a ) ( 2 )  d e f i n e s  the t e r m  " e n v i r o n m e n t a l  

a u d i t "  as t h e  v o l u n t a r y ,  i n t e r n a l ,  r e v i e w  o r  a s s e s s m e n t  of 

c o m p l i a n c e  w i t h  e n v i r o n m e n t a l  laws. U n d e r  the bill, a n  a u d i t  m a y  

b e  c o n d u c t e d  r a n d o m l y ,  r e g u l a r l y ,  or in r e s p o n s e  to a p a r t i c u l a r  

e v e n t . A u d i t s  m a y  b e  c o n d u c t e d  b y  o w n e r s  o r  o p e r a t o r s  of a 

r e g u l a t e d  f a c i l i t y  o r  a c t i v i t y  o r  b y  t h e i r  e m p l o y e e s  or  

i n d e p e n d e n t  c o n t r a c t o r s .

T h e  b i l l  b r o a d l y  d e f i n e s  the t e r m  "audit r e p o r t "  in

s e c t i o n  0 9 . 2 5 . 4 9 0  (a) (1) to i n c l u d e  a n y  d o c u m e n t  or c o m m u n i c a t i o n

a s s o c i a t e d  in a n y  w a y  w i t h  a n  audit, as w e l l  as the r e s u l t i n g  

c o r r e c t i v e  a c t i o n  plan.

T h e  P r o p o s e d  A u d i t  P r i v i l e g e

U n d e r  s e c t i o n  0 9 . 2 5 . 4 5 0 ( a ) ,  a p a r t y  m a y  not d i s c o v e r  o r  

u s e  a u d i t  r e p o r t s ,  i n c l u d i n g  the u n d e r l y i n g  i n f o r m a t i o n  g a t h e r e d  

o r  g e n e r a t e d  d u r i n g  t h e  audit, in  c i v i l  a c tions, c r i m i n a l  

p r o c e e d i n g s ,  o r  a d m i n i s t r a t i v e  p r o c e e d i n g s ,  e x c e p t  for w o r k e r s '  

c o m p e n s a t i o n  p r o c e e d i n g s .  H o w e v e r ,  u n d e r  s e c t i o n  0 9 . 2 5 . 4 5 0 ( c ) ,  a 

p e r s o n  w h o  c o n d u c t s  o r  p a r t i c i p a t e s  in a n  a u d i t  m a y  t e s t i f y  

r e g a r d i n g  e v e n t s  he o r  she o b s e r v e d  d u r i n g  the audit, b u t  m a y  n o t  

t e s t i f y  a b o u t  o r  p r o d u c e  d o c u m e n t s  r e l a t i n g  t o  the a u d i t  itself.

U n d e r  s e c t i o n  0 9 . 2 5 . 4 5 0 ( d ) ,  r e g u l a t o r s  m a y  n e i t h e r  r e quest,



1996 LEGISLATIVE SESSION

STATE OF ALASKA BILL NO. HCSCSSB 1 9 9 (RES)

r e v i e w ,  n o r  u s e  an  a u d i t  r e p o r t  d u r i n g  an i n s p e c t i o n .  U n d e r  

s e c t i o n  0 9 . 2 5 . 4 5 0 ( e ) ,  all d o c u m e n t s  in the a u d i t  r e p o r t  m u s t  be 

l a b e l e d .

Th e  p r i v i l e g e  m a y  be w a i v e d  b y  f o l l o w i n g  the m e c h a n i s m s  

e s t a b l i s h e d  in s e c t i o n  09. 2 5 . 4 5 5 ,  i n c l u d i n g  w r i t t e n  w a i v e r s  a n d  

c o n f i d e n t i a l i t y  a g r e e m e n t s .  U n d e r  s e c t i o n  0 9 . 2 5 . 4 5 5 ( e ) ,  

d i s c l o s u r e  b y  a n y  o t h e r  m e a n s  o r  u n d e r  a n y  o t h e r  c i r c u m s t a n c e s  

d o e s  n o t  w a i v e  the p r i v i l e g e .

U n d e r  s e c t i o n  0 9 . 2 5 . 4 6 5 ,  c e r t a i n  m a t e r i a l s  a r e  

n o n p r i v i l e g e d .  T h e s e  i n c l u d e  d o c u m e n t s  a n d  i n f o r m a t i o n  r e q u i r e d  

t o  b e  g a t h e r e d  u n d e r  a n  e n v i r o n m e n t a l  l a w  o r  p e r mit, u n d e r  a 

l i c e n s e ,  o r  u n d e r  a c o n t r a c t  w i t h  the state. I n f o r m a t i o n  

g a t h e r e d  b y  a r e g u l a t o r y  a g e n c y  o r  p r o v i d e d  b y  a p e r s o n  not 

i n v o l v e d  i n  the a u d i t  is a l s o  n o n p r i v i l e g e d .  T h e r e  a r e  a n u m b e r  

o f  o t h e r  e x c e p t i o n s  f o r  i n f o r m a t i o n  g a t h e r e d  i n d e p e n d e n t  of t h e  

a u d i t .

T h e  P r o p o s e d  I m m u n i t i e s

U n d e r  s e c t i o n  0 9 . 2 5 . 4 7 5 ,  a p e r s o n  w h o  v o l u n t a r i l y  

d i s c l o s e s  the v i o l a t i o n  of a n  e n v i r o n m e n t a l  l a w  is i m m u n e  f r o m  

a d m i n i s t r a t i v e  a n d  c i v i l  p e n a l t i e s .  The b i l l  e s t a b l i s h e s  a



1996 LEGISLATIVE SESSION

STATE OF ALASKA BILL NO. HCSCSSB 1 9 9 (RES)

n u m b e r  of c o n d i t i o n s  th a t  m u s t  b e  met to i m m u n i z e  the v i o l a t i o n .  

I m m u n i t y  is n o t  a v a i l a b l e  for v i o l a t i o n s  that r e s u l t e d  in 

s u b s t a n t i a l  p e r s o n a l  i n j u r y  o n s i t e  o r  s u b s t a n t i a l  p e r s o n a l ,  

p r o p e r t y ,  o r  e n v i r o n m e n t a l  i n j u r y  o f f s i t e .  F o r  p e r s o n s  t h a t  do  

n o t  q u a l i f y  f o r  i m m u n i t y ,  the b i l l  a u t h o r i z e s  m i t i g a t i o n  of 

p e n a l t i e s .

F i s e a l  C o n s e q u e n c e s

* I n c r e a s e d  a t t o r n e y  t i m e  in n e g o t i a t i n g ,  d r a f t i n g ,  a n d  

r e v i e w i n g  p e r m i t s ,  c o n t r a c t s ,  leases, r e g u l a t i o n s ,  a n d  o t h e r  

d o c u m e n t s  t o  e n s u r e  t h a t  a d e q u a t e  c o m p l i a n c e  i n f o r m a t i o n  is b e i n g  

g a t h e r e d  a n d  m a i n t a i n e d  t o  m e e t  t h e  s t a t e ' s  r e g u l a t o r y  a n d  

p r o p r i e t a r y  r e s p o n s i b i l i t i e s .  E a c h  year, t h e r e  are s e v e r a l  

h u n d r e d  s t a t e  p e r m i t s ,  c o n t r a c t s ,  a n d  l e a s e s  t h a t  r e q u i r e  

a t t o r n e y  r e v i e w  a n d  n e g o t i a t i o n ,  n e c e s s i t a t i n g  t h r e e  a d d i t i o n a l  

a t t o r n e y s .

* I n c r e a s e d  a t t o r n e y  t i m e  in n e g o t i a t i n g ,  d r a f t i n g ,  a n d  

r e v i e w i n g  c o n f i d e n t i a l i t y  a g r e e m e n t s  a n d  in a d v i s i n g  s t a t e  

a g e n c i e s  o n  i s s u e s  r e l a t i n g  to p r i v i l e g e d  i n f o r m a t i o n  a n d  p u b l i c  

r e c o r d s .  T h i s  is i m p o r t a n t  b e c a u s e ,  u n d e r  s e c t i o n  0 9 . 2 5 . 4 5 5 ( c ) ,  

t h e  s t a t e  a n d  its e m p l o y e e s  w i l l  b e  l i a b l e  for d a m a g e s  o r
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STATE  OF ALASKA B I L L  NO. HCSCSSB 199(RES)

s t i p u l a t e d  p e n a l t i e s  f o r  t h e  b r e a c h  o f  a n y  a g r e e m e n t .  

A d d i t i o n a l l y ,  w e  w o u l d  e x p e c t  t o  s e e  l i t i g a t i o n  o v e r  t h e  

i n t e r p r e t a t i o n  o f  c o n f i d e n t i a l i t y  a g r e e m e n t s .  B a s e d  u p o n  a n  

a n t i c i p a t e d  2 0  c o n f i d e n t i a l i t y  a g r e e m e n t s  e a c h  yea r ,  e a c h  o n e  o f  

w h i c h  w o u l d  r e q u i r e  a m i n i m u m  o f  40 h o u r s  t o  n e g o t i a t e  a n d  

r e v i e w ,  t h e  D e p a r t m e n t  of L a w  w i l l  r e q u i r e  o n e - h a l f  a n  a t t o r n e y  

p e r  y e a r .  T h e  a n t i c i p a t e d  l i t i g a t i o n  o v e r  t h e  c o n f i d e n t i a l i t y  

a g r e e m e n t s  w o u l d  r e q u i r e  a n  a d d i t i o n a l  o n e - h a l f  a t t o r n e y .

* D u e  t o  t h e  b r e a d t h  o f  t h e  p r i v i l e g e  a n d  t h e  l a c k  o f  

a n y  s t a n d a r d s  o r  r e q u i r e m e n t  t h a t  t h e  a u d i t  b e  p e r f o r m e d  b y  a n  

i n d e p e n d e n t ,  p r o p e r l y  t r a i n e d  a n d  q u a l i f i e d  a u d i t o r ,  t h e  

p r o v i s i o n  t h a t  a n  o w n e r  o r  o p e r a t o r ,  e m p l o y e e ,  o r  i n d e p e n d e n t  

c o n t r a c t o r  m a y  " i n  r e s p o n s e  t o  a  p a r t i c u l a r  e v e n t "  i n i t i a t e  a n  

a u d i t  w i l l  l i k e l y  i n v i t e  a b u s e  a n d  c r e a t e  a s a f e  h a r b o r  f o r  

v i o l a t o r s .  I n c r e a s e d  i n v e s t i g a t i v e  e f f o r t s  a n d  a t t o r n e y  t i m e  

w i l l  b e  n e c e s s a r y  t o  o v e r c o m e  a s s e r t i o n s  of p r i v i l e g e  a n d  

i m m u n i t y .  W e  c a n n o t  d e t e r m i n e  t h e  f i s c a l  i m p a c t  of t h i s  

e v e n t u a l i t y ,  b u t  it c o u l d  b e  s u b s t a n t i a l .

* D u e  t o  t h e  c o m p l e x i t y  o f  t h e  b i l l  a n d  t h e  a m b i g u i t y  

o f  i t s  p r o v i s i o n s ,  w e  a n t i c i p a t e  s u b s t a n t i a l  l i t i g a t i o n  a n d
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a p p e a l s ,  p a r t i c u l a r l y  o v e r  t h e  p r i v i l e g e .  C o n c e r n s  r e g a r d i n g  

v i o l a t i o n s  o f  c o n s t i t u t i o n a l  r e q u i r e m e n t s  r e l a t i n g  t o  v i c t i m s '  

r i g h t s  t o  a c c e s s  i n f o r m a t i o n ,  e q u a l  p r o t e c t i o n ,  a n d  d u e  p r o c e s s  

h a v e  b e e n  r a i s e d .  C u r r e n t l y ,  t h e  D e p a r t m e n t  is r e p r e s e n t i n g  D E C  

i n  4 5  c o n t e s t e d  c a s e s  i n v o l v i n g  c o n t a m i n a t e d  p r o p e r t y .  W e  a r e  

a l s o  r e p r e s e n t i n g  D N R  a n d  D O T P F  i n  a b o u t  15 a d d i t i o n a l  c o n t e s t e d  

c a s e s  i n v o l v i n g  e n v i r o n m e n t a l  i s s u e s  a n d  c o n t a m i n a t e d  p r o p e r t y .  

T h e s e  a r e  c o m p l e x  c a s e s  w h e r e  a n  e n v i r o n m e n t a l  a u d i t  o r  s i t e  

a s s e s s m e n t  w o u l d  m o s t  l i k e l y  h a v e  b e e n  p e r f o r m e d .  If t h e  

p r i v i l e g e  i s  a s s e r t e d  i n  a c o n t e s t e d  c a s e ,  w e  w o u l d  e s t i m a t e  t h a t  

it w i l l  t a k e  50 h o u r s  t o  l i t i g a t e  t h e  p r i v i l e g e  i s s u e .  I n  s o m e  

c a s e s ,  s u b s t a n t i a l l y  g r e a t e r  a t t o r n e y  r e s o u r c e s  w i l l  b e  n e e d e d .  

T h e  D e p a r t m e n t  w i l l  b e  r e q u i r e  a n  a d d i t i o n a l  t w o  a t t o r n e y  

p o s i t i o n s  t o  h a n d l e  t h e  i n c r e a s e d  l i t i g a t i o n .  I n  a d d i t i o n  t o  

a t t o r n e y  t i m e ,  w e  w i l l  r e q u i r e  a s i g n i f i c a n t  i n c r e a s e  i n  

a s s i s t a n c e  f r o m  e x p e r t s  f o r  i n v e s t i g a t i v e  a n d  c o n t a m i n a t e d  

p r o p e r t y  a s s e s s m e n t s .  T h e s e  c o s t s  c a n  b e  e s t i m a t e d  t o  r a n g e  f r o m  

$ 5 , 0 0 0  t o  $ 1 0 0 , 0 0 0  p e r  cas e ,  a n d  w i l l  a v e r a g e  $ 3 5 , 0 0 0  t o  $ 5 0 , 0 0 0  

p e r  c a s e .  T h e  t o t a l  i n c r e a s e d  c o s t s  e a c h  y e a r  a r e  a n  e s t i m a t e d  

$ 2 , 1 0 0 , 0 0 0 .  F o r  c a s e s  i n v o l v i n g  l a r g e  s c a l e  e n v i r o n m e n t a l  

d a m a g e s ,  t h e s e  c o s t s  w i l l  b e  s i g n i f i c a n t l y  h i g h e r .

* T h e  p r i v i l e g e  e s t a b l i s h e d  b y  t h e  b i l l  w i l l  r e s u l t  i n  

i n f o r m a t i o n  t h a t  is c u r r e n t l y  a v a i l a b l e  b e i n g  w i t h h e l d  f r o m  n o t
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o n l y  t h e  S t a t e ,  b u t  a l s o  f r o m  p r i v a t e  i n d i v i d u a l s .  T h e r e  is a n  

i n - c a m e r a  r e v i e w  m e c h a n i s m  in t h e  b i l l  f o r  p e o p l e  w h o  w a n t  a c c e s s  

t o  " p r i v i l e g e d "  i n f o r m a t i o n  t o  a s k  a c o u r t  t o  g r a n t  it. H o w e v e r ,  

t h e  m e c h a n i s m  c r e a t e s  a C a t c h - 2 2  s i t u a t i o n  f o r  b o t h  t h e  p e o p l e  

a s k i n g  f o r  a c c e s s  t o  t h e  i n f o r m a t i o n  a n d  f o r  t h e  c o u r t ,  s i n c e  

n e i t h e r  w o u l d  h a v e  s u f f i c i e n t  f a c t s  o n  w h i c h  t o  a c t .  T h i s  is 

c o m p l e t e l y  o p p o s i t e  f r o m  c u r r e n t  l a w  w h i c h  a l l o w s  a p e r s o n  w h o  

c o n t r o l s  d o c u m e n t s  (and t h u s  k n o w s  a l l  a b o u t  them) t o  a s k  a c o u r t  

t o  p r o t e c t  t h e m  f r o m  d i s c o v e r y .  N o t  o n l y  w i l l  t h e  b i l l ' s  

t r e a t m e n t  o f  t h e  c o u r t ' s  r e v i e w  o f  p r i v i l e g e d  i n f o r m a t i o n  c r e a t e  

c o n f u s i o n ,  it w i l l  r e s u l t  i n  m o r e  l i t i g a t i o n  a n d  it w i l l  t a k e  a 

l o t  o f  c o u r t  t i m e  t o  m a k e  s e n s e  o f  it all. I n  s o m e  c a s e s ,  t h e  

c o u r t  s y s t e m  w i l l  b e  r e q u i r e d  t o  h i r e  s c i e n t i f i c  a n d  t e c h n i c a l  

e x p e r t s  t o  a s s i s t  t h e  j u d g e  o r  d i s c o v e r y  m a s t e r  c o n d u c t i n g  t h e  i n  

c a m e r a  r e v i e w  i n  e v a l u a t i n g  t h e  a u d i t  r e p o r t s  a n d  d o c u m e n t s  

c l a i m e d  t o  b e  p r i v i l e g e d .

* B e c a u s e  t h e  b i l l  d o e s  n o t  p r o v i d e  a n  e x c e p t i o n  t o  t h e  

p r i v i l e g e  f o r  e v i d e n c e  t h a t  i s  o t h e r w i s e  i m p o s s i b l e  t o  o b t a i n  o r  

t h a t  c a n n o t  b e  o b t a i n e d  w i t h o u t  u n d u e  h a r d s h i p ,  t h e r e  w i l l  b e  

c a s e s ,  i n c l u d i n g  c a s e s  f i l e d  b y  t h e  S t a t e  t o  r e c o v e r  t h e  S t a t e ' s  

c o s t s  i n  c l e a n i n g  u p  c o n t a m i n a t e d  s i t e s ,  t h a t  t h e  S t a t e  w i l l  b e  

u n a b l e  t o  l i t i g a t e  w i t h o u t  g r e a t  e x p e n s e ,  if at al l .  T h e  c o s t  t o
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t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  in u n r e c o v e r e d  

c l e a n u p  c o s t s  c o u l d  b e  s e v e r a l  m i l l i o n  d o l l a r s  o v e r  t i m e .

* In c a s e s  w h e r e  t h e  S t a t e  o r  a s t a t e  a g e n c y  i s  n a m e d  

a s  a d e f e n d a n t  d u e  t o  i t s  e n v i r o n m e n t a l  r e s p o n s i b i l i t i e s  a s  a 

l a n d  o w n e r  o r  p r o p e r t y  m a n a g e r ,  t h e r e  w i l l  b e  i n c r e a s e d  

i n v e s t i g a t i v e  c o s t s  t o  g a t h e r  e v i d e n c e  r e l a t i n g  t o  c o n t a m i n a t e d  

s i t e s  a n d  t o  t h e  a p p o r t i o n m e n t  o f  l i a b i l i t y  f o r  c l e a n u p  a n d  

r e s t o r a t i o n  c o s t s .  If it b e c o m e s  d i f f i c u l t  t o  a c c u r a t e l y  a n d  

f a i r l y  a l l o c a t e  l i a b i l i t y  d u e  t o  t h e  s i t e  a s s e s s m e n t s  o r  a u d i t s  

b e i n g  p r i v i l e g e d ,  t h e n  t h e  s t a t e  w i l l  l i k e l y  e n d  u p  p a y i n g  a 

g r e a t e r  s h a r e  o f  t h e  c l e a n u p  a n d  r e s t o r a t i o n  c o s t s .  T h e r e  w i l l  

b e  a s u b s t a n t i a l  i n c r e a s e d  c o s t  t o  t h e  G e n e r a l  F u n d  s i m i l a r  t o  

t h e  a m o u n t  t h e  S t a t e  is p a y i n g  i n  t h e  T o k s o o k  B a y  c a s e  ($1.2 

m i l l i o n ) .

* T h e  s t a t e  m a y  a l s o  e n d  u p  b u y i n g  t h e  l i a b i l i t y  a n d  

c o s t  o f  c l e a n u p  f o r  l a n d  t h e  S t a t e  c o n d e m n s  f o r  c a p i t a l  

i m p r o v e m e n t  p r o j e c t s ,  w h e r e  t h e  c o n d e m n e e  h a s  h i d d e n  

c o n t a m i n a t i o n  u n d e r  a p r i v i l e g e d  e n v i r o n m e n t a l  a s s e s s m e n t .

* W h i l e  t h e  S e n a t e  F i n a n c e  C o m m i t t e e  a m e n d e d  C S S B  1 9 9  

(RES) t o  c r e a t e  a n  e x c e p t i o n  t o  t h e  p r i v i l e g e  in p r o c e e d i n g s  

r e l a t i n g  t o  p i p e l i n e  r a t e s ,  t a r i f f s ,  f a r e s ,  o r  c h a r g e s ,  t h e r e  is
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n o  a s s u r a n c e  t h a t  t h e  e x c e p t i o n  w i l l  n o t  r e s u l t  i n  l i t i g a t i o n .  

T h i s  is b e c a u s e ,  f i r s t ,  t h e  c r e a t i o n  o f  a n  e x c e p t i o n  f o r  o n l y  o n e  

t y p e  o f  p r o c e e d i n g  r a i s e s  a n  e q u a l  p r o t e c t i o n  i s s u e ;  a n d  s e c o n d ,  

t h e  p i p e l i n e  a u d i t s  a r e  o f t e n  u s e d  f o r  m o r e  t h a n  j u s t  t a r i f f  

i s s u e s ,  c r e a t i n g  c o n f u s i o n  o v e r  w h a t  i n f o r m a t i o n  m a y  a c t u a l l y  b e  

d i s c l o s e d  f o r  w h a t  p u r p o s e s .

W h i l e  t h e  b i l l  t r i e s  t o  e x e m p t  t h e  t a r i f f  c a s e s ,  it m a y  

n o t  b e  c o m p l e t e l y  e f f e c t i v e .  B e s i d e s  j e o p a r d i z i n g  t h e  e n t i r e  

t a r i f f  s y s t e m ,  if t h e  c a r r i e r s  s u c c e e d  i n  c l a i m i n g  a n  a u d i t  

p r i v i l e g e  f o r  a l l  o r  p a r t  o f  a n  a u d i t ,  t h e  S t a t e  w i l l  h a v e  t o  

c o n d u c t  i t s  o w n  a u d i t s ,  w h i c h  c a n  c o s t  f r o m  s e v e r a l  h u n d r e d  

t h o u s a n d  t o  m i l l i o n s  o f  d o l l a r s  p e r  a u d i t .  T h e  a u d i t s  u s e d  i n  

t h e  1 9 9 5  T a p s  t a r i f f  c a s e ,  f o r  e x a m p l e ,  c o s t  a p p r o x i m a t e l y  $ 2 5 . 0 5  

m i l l i o n .  T h e  c a s e  i t s e l f  is w o r t h  a r o u n d  $ 8 5  m i l l i o n  t o  t h e  

S t a t e .  D i s c o v e r y  d i s p u t e s  a n d  l i t i g a t i o n  o v e r  t h e  a u d i t  

p r i v i l e g e  w o u l d  a l l o w  t h e  A l y e s k a  P i p e l i n e  C o m p a n y  t o  h a m p e r  t h e  

S t a t e ' s  a b i l i t y  t o  d e p o s e  A l y e s k a  e m p l o y e e s  a b o u t  t h e  f a c t s  o f  a 

t a r i f f  c a s e  b y  m a k i n g  t h e m  p a r t  o f  t h e  a u d i t  t e a m .  T h i s  m a n e u v e r  

w o u l d  a l s o  h a v e  t h e  e f f e c t  o f  p r o h i b i t i n g  t h o s e  e m p l o y e e s  f r o m  

e v e r  r e p o r t i n g  a n y  v i o l a t i o n s  u n l e s s  t h e y  w a n t e d  t o  f a c e  l a w s u i t s  

f o r  d a m a g e s .  U n d e r  c e r t a i n  f e d e r a l  l a w s ,  w h i s t l e b l o w e r s  w i l l  

r e t a i n  p r o t e c t i o n ,  b u t  u n d e r  t h i s  law, t h e y  w i l l  l o s e  it, 

r e s u l t i n g  i n  m o r e  c o n f u s i o n .
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* S i n c e  t h e  C r i m i n a l  D i v i s i o n  h a s  o n l y  o n e  

e n v i r o n m e n t a l  p r o s e c u t o r  o n  s t a f f  a n d  t h e  D i v i s i o n ' s  c a s e l o a d  

p r i o r i t i e s  p r e c l u d e  r e a s s i g n m e n t  o f  h i s  d u t i e s  t o  o t h e r  

p r o s e c u t o r s ,  if t h e  e n v i r o n m e n t a l  p r o s e c u t o r  is c o n f l i c t e d  o u t  of 

a c a s e  d u e  t o  h i s  r e v i e w  o f  p r i v i l e g e d  i n f o r m a t i o n ,  t h e n  it w i l l  

b e  n e c e s s a r y  t o  r e t a i n  o u t s i d e  c o u n s e l  t o  c o n d u c t  t h e  i n  c a m e r a  

r e v i e w  s o  t h a t  t h e  s t a t e  p r o s e c u t o r  c a n  h a n d l e  t h e  p r o s e c u t i o n .  

O u t s i d e  c o u n s e l  w i l l  b e  r e q u i r e d  o n  a p p r o x i m a t e l y  20 o c c a s i o n s ,  

a t  2 5  h o u r s  e a c h  t o  c o n d u c t  t h e  i n  c a m e r a  r e v i e w s ,  at a r a t e  o f  

$ 1 5 0  p e r  h o u r .  T o t a l  o u t s i d e  c o u n s e l  c o s t s  o f  $ 7 5 , 0 0 0  w i l l  b e  

r e q u i r e d  e a c h  y e a r .

* T h e  a u d i t  p r i v i l e g e  a n d  i m m u n i t y  m a y  j e o p a r d i z e  

f e d e r a l  a p p r o v a l  o f  v a r i o u s  s t a t e - r u n  p r o g r a m s ,  s u c h  a s  t h e  

U n d e r g r o u n d  I n j e c t i o n  C o n t r o l  p r o g r a m  u n d e r  t h e  A l a s k a  O i l  a n d  

G a s  C o n s e r v a t i o n  C o m m i s s i o n ;  a n d  t h e  D r i n k i n g  W a t e r ,  S o l i d  W a s t e ,  

a n d  A i r  Q u a l i t y  p r o g r a m s  i n  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  

C o n s e r v a t i o n .  T h e  s t a t e  p r o g r a m s  m u s t  b e  at l e a s t  a s  s t r i n g e n t  

a n d  e f f e c t i v e  a s  t h e  f e d e r a l  p r o g r a m s .  W e  w o u l d  e x p e c t  i n c r e a s e d  

a t t o r n e y  t i m e  t o  a n s w e r  l e g a l  q u e s t i o n s  r e g a r d i n g  t h e  i m p a c t  o f  

t h e  b i l l  o n  t h e  d e l e g a t e d  p r o g r a m s .  It is a l s o  p o s s i b l e  t h a t  t h e  

f e d e r a l  a g e n c i e s  m a y  i n i t i a t e  e f f o r t s  t o  w i t h d r a w  a p p r o v a l  o f  

t h e  s t a t e  p r o g r a m s ,  n e c e s s i t a t i n g  a t t o r n e y  t i m e  f o r  n e g o t i a t i o n s  

a n d  p o s s i b l y  l i t i g a t i o n ,  a n d  p o s s i b l y  r e m o v i n g  e n v i r o n m e n t a l



1 9 9 6  LEG ISLA TIV E SE SSIO N

STATE OF ALASKA B I L L  NO. HCSCSSB 199 (RES)

r e g u l a t o r y  a u t h o r i t y  f r o m  s t a t e  o f f i c i a l s  i n  A l a s k a  t o  f e d e r a l  

o f f i c i a l s  i n  S e a t t l e  a n d  W a s h i n g t o n ,  D.C.

* T h e  c r e a t i o n  o f  a s w e e p i n g  s t a t e  e v i d e n t i a r y  

p r i v i l e g e  t h a t  h a s  n o  c o u n t e r p a r t  i n  f e d e r a l  l a w  w i l l  r e q u i r e  

a t t o r n e y s  t o  c o n s i d e r  w h e t h e r  a f e d e r a l  r e m e d y  is a v a i l a b l e  a n d  

p r e f e r a b l e  t o  a s t a t e  r e m e d y ;  a n d  w i l l  r e s u l t  i n  c o n f u s i o n ,  

a r g u m e n t s ,  a n d  l i t i g a t i o n  o v e r  h o w  t o  t r e a t  e v i d e n c e  t h a t  is 

p r i v i l e g e d  u n d e r  s t a t e  l a w  b u t  n o t  f e d e r a l  law.

B e c a u s e  t h e  g r a n t s  o f  p r i v i l e g e  a n d  i m m u n i t y  p r o v i d e d  

b y  t h e  b i l l  a r e  s o  b r o a d  t h e r e  w i l l  b e  s i g n i f i c a n t  i n c r e a s e d  c o s t  

t o  t h e  S t a t e  i n  t e r m s  o f  l i t i g a t i o n ,  i n v e s t i g a t i o n ,  c l e a n u p  a n d  

r e m e d i a t i o n  c o s t s ,  l o s t  o i l  a n d  g a s  r e v e n u e s ,  a n d  l o s t  f e d e r a l  

f u n d s  i n  r e s p e c t  t o  n o n c o m p l i a n c e  w i t h  e n v i r o n m e n t a l  

r e q u i r e m e n t s ,  a s  s h o w n  i n  t h e  s u m m a r y  b e l o w .



HCSCSSB 199 (RES) COST SUMMARY

1. Negotiating and reviewing permits, contracts, leases and regulations 

Personnel: 3 attorneys, 1.5 clerical support
Aggregate attorney rate (Attorney IV/Attoraey ID) from the Department of 
Law’s annualized cost rate schedule = $126,000 per attorney position, plus 
$5,000 per attorney for travel, and $6,500 per position for new position 
equipment.
Fund source: General Legal Services = 35 percent GF, 15 percent IAR; 
Environmental Law = 50 percent I/A Oil HZ

Personal Services 326.1
Travel 15.0
Contractual 39.7
Supplies 9.3
Equipment 22,8
Total 412.9

PFTs = 4.5

Negotiating and litigating confidentialitv_a2reements 

Personnel: 1 attorney, 0.5 clerical support
Annualized cost per above explanation = $126,000 plus travel and equipment. 
Fund source: General Legal Services = 100 percent GF

Line Items: Personal Services 108.7
Travel 5.0
Contractual 13.2
Supplies 3.1
Equipment 9.8
Total 139.8

PFTs = 1.5

3. Litigation and appeals over the privilege

Personnel: 2 attorneys, 1 cierical support
Annualized cost per attorney ($126,000) as shown in paragraph 1. above. 
Fund source: General Legal Services = 35 percent GF, 15 percent LAR; 
Environmental Law = 50 percent I/A Oil HZ.



Line Items: Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Total

PFTs = 3.0
Criminal Division in camera reviews.

217.4
10.0

2,126.4
6.2

 ISA
2,379.6

Outside counsel to avoid conflict between in camera reviews and criminal prosecution 
$75,000 per annum.
Fund source: Criminal Division =100 percent GF



FISCAL NOTE
STATE OF ALASKA BILL NO. HCS CSSB199 (p,g5j
1996 LEGISLATIVE SESSION
Revision D a le :_________________________________________Dept. Affected: A la ska  Court System ______________________

Tlile: Environmental and  Health/Safety Audits BRU: Trial_Courts______________________________

______________________________________________________C nmponent:

Sponsor: S en . Lem an_____________________________ _______________ _______________________________________

Requestor: COMPONENT SERIAL NO. 768

'  0 5 /0 1 /3 6  11:58  © 1 0 0 7  279 6884 ADMIN ACCOUNTING JUNEAU SUPREME ® 0 0 2 ,0 0 2

Expendltures/Revenuoa__________________________________ (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPUES
EQUIPMENT
LAND L  STRUCTURES

GRANTS & CLAIMS
MISCELLANEOUS
TOTAL OPERATING A * • • • A

| CAPITAL EXPENDITURES j |

CHANGE IN REVENUES ( j  | |

Fund Source ________ (Thousands ot Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Recelpls 
1037 GF/Mental Hoalth 
Other

A A « • • n

TOTAL A • ......  i * • A

Estimate of any current year (FY 96) cost: None

Positions
Full-Time

Part-Time
Temporary

ANALYSIS: (Attach a separate page If necessary) 

See attached analysis.

Prepared by; C. S. Christensen III, Staff Counsel ~ V P fC J Z -■ ■ ------ Phone: 264-8228
Agency: Alaska Court System Date: 05/01/96

Approved by: Arthur H. Snowden, II, Administrative Director C___y o i. Date: 05/01/98
Agency: Alaska Court System (

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S  LEGISLATIVE OFFICE
II147 AM

Rev 1/96 Page 1 ol 2
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Alaska Court System  
Fiscal Analysis 
HCS CSSB 1 9 9  (RES)

HCS CSSB 1 9 9  (RES) creates a privilege from disclosure in certain court proceedings 
for information contained in an environmental audit. A person cr entity asserting the 
privilege is entitled to an in camera review of the information, in order to determine 
if the information is privileged or must be disclosed.

An in camera review of this nature can be extremely time consuming; many 
environmental audits (a term broadly defined in the legislation) are composed of tens 
of thousands of pages of documents. Cases in which an in camera review is required 
will require large amounts of time for pre-trial proceedings.

It is impossible at this time to estimate the number of cases involving audits which 
may arise each year, and the complexity of the resulting in camera proceedings. 
Accordingly, the court system  may need to return to the legislature for funding at a 
later date if the legislation results in a significant increase in judicial and clerical time 
spent on these ca se s.

Page 2 of 2
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TO Chief, C onsultation & Training 

FROM:_____________________________
COMPANY NAME

ADDRESS TELEPHONE n o

City state

1
Please call m e  at your earliest to di s c u s s  your froe confidential consulting service.

ZIP

NAME

POSITION



Alaska Environmental Lobby, Inc.
P.O . Box 2 2 1 51  Juneau, A laska 9 9 8 0 2

AEL OPPOSES 
CSSB 199

Phone: 9 0 7 -4 6 3 -3 3 6 6  

Fax: 9 0 7 -4 6 3 -3 3 1 2

The A la ska  Env ironm en ta l Lobby  supports com pliance w ith  env ironm enta l 

regu lation s. In terna l aud its for com pliance w ith  environm ental o r sa fe ty  

regu lation s and perm its are desirab le  and shou ld  be encouraged. A udits 

m ake good b u s in e ss  s in ce  and good pub lic  po licy . But, e stab lish in g  a new  

le g a l p r iv ile ge  the m ake s in form ation from  se lf  audits secret, and g iv e s  

im m un ity  from  c iv i l  and c r im ina l p ena ltie s for corporations that are non- 

com plian t w ith  regu la tio n s (g a in in g  an econom ic advantage over 

com petitors) is  bad po licy .

U nder the g u ise  o f  encou rag ing  com p liance , this legislation provides 
secrecy for violators.

Env ironm en ta l c r im e s, lik e  m ost w h ite  co lla r crim es are proved through 

docum ents p rovided  by the re spon sib le  party. I f  the c lo ak  o f p r iv ile g e  were 

thrown around these records and docum ents, effective enforcem ent o f 

m any federal and state law s w ou ld  be im po ssib le . (U S Suprem e Court in  

Braswell v. US, 1 08  S . Ct. 2 2 8 4 , 1 9 8 8 )

Audits should not be privileged

A 1992  Arthur A ndersen  su rvey  o f cooperate general coun se ls found the 

6 0 %  o f  the corporations surveyed  had performed an env ironm enta l 

com p liance aud it w ith in  a two year period. B u s in e sse s  conduct aud its 

w ithout p r iv ile g e  or im m un ity  because in ternal rev iew  m akes good 

bu sin e ss sense.

B y  defin ition  p r iv ile g e  in v ite s secrecy . V io lators could c la im  as "audit 

m ateria l" in fo rm ation  needed to e stab lish  re spon sib ility  for a problem .

T h is  secret cou ld  protect one corporation w ho is  in v io la tion , w h ile  le av in g  

the problem  to be re so lved  by other networked com panies or the 

governm ent. W hen there are lease  agreem ents between ow ners o f fa c ilit ie s  

and operators, or m u ltip le  lease  ho lders, who is  re sponsib le  fo r the 

im m ediate rem edy o f the problem? The pub lic  and regu lators w il l  lo se  

in form ation about the ir corporate ne ighbors, that m ay d irectly  a ffect them .

alaska center roK the environment • alaska chapter sierra club • alaska friends or the earth
ANCHORAGE AUDUBON SOClt IV - ARCTIC AUDUBON SOClETV • CLEAN AIK COALITION • DENALI CITIZENS' COUNCIL 

DENALI CROul'. SIERRA Cluf) • ItN£*U AUDUBON SOClETV • IUNEAU CROUP SIERRA CLUB 
KACHEMAK HAY CONSERVATION SOCIEIV • KENAI PENINSULA AUDUBON SOCIITV • KNIK CANOERS AND KAVAKERS 

KMK CROUP. SIERRA ClUB • KOOlAK ALDUIION SOCltIV • LVNN CANAL CONSERVATION • NORIIIERN ALASKA ENVIRONMENTAL CENTER 
PRINCE A l l l l A M  SOUND CONSERVATION ALLIANCE • Ml . A  CONSERVATION MR II11 • SOUTHEAST ALASKA CONSERVATION COUNCIL • IONCASS CONSERVATION SI A El»
_________________________________ o  ©



Immunity from civil, criminal and administrative 
penalties is poor public policy.

N oncom pliance can often resu lt in  econom ic ga in , and it shou ld  not be 

tolerated. I f  a v io la tion  re su lts in  an econom ic advantage over a non- 

v io la to r, attem pts shou ld  be made to recover the econom ic ga in . 

A dd itiona lly , p ena ltie s and fin e s fo r v io la tion s, m ay be the on ly  tool that 

regu lato rs have to encourage com pliance. I f  the fine/penalty is  so  sm a ll that 

it is  cheaper to never com p ly , but, in stead  ju s t  pay the penalty, the 

regu lation  is  mute.

Companies have a duty to know and obey the law.

No ind iv id u a l w ou ld  be excu sed  i f  they c la im ed  that during c iv i l or 

c r im in a l ac tiv it ie s they w ere ignorant o f their v io la tio n s. E ve ry  in d iv id u a l 

is  re spon sib le  for kn o w in g  the law  and com p ly ing  w ith  it. Corporations 

shou ld  be too.

If its not broke, what are we trying to fix?

There i s  NO va lid  exam p le  in  A la ska  where, after vo lun tarily  re v ea lin g  to 

regu la to rs, a v io la tion , that the regu lated  corporation, w as u n fa ir ly  and 

arb itra r ily  p ena lized . A lthough ca se s from  T exas, L o u is ian a , and federal 

agen c ie s were a ll cited , they do not dem onstrate a problem  here in  A la ska .

A 1 9 9 4  su rv e y  o f c a se s  in  a l l  5 0  s ta te s  conducted by the N ationa l 

A sso c ia t io n  o f A ttorneys G enera l found o n ly  one  c iv i l c a se  a n d  tw o 

c r im in a l p ro se c u t io n  that were based  on in fo rm ation  gathered from  

vo lun tary  env ironm enta l audit.

4/3/96
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HOUSE CS FOR CS FOR SENATE BILL NO. 199( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor)s): SENATORS LEMAN, Pearce

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to environmental audits and health and safety audits to 

determine compliance with certain laws, permits, and regulations."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.25 is amended by adding new sections to read:

ARTICLE 5. PRIVILEGES AND IMMUNITIES 

RELATED TO DISCLOSURE OF CERTAIN SELF-AUDITS.

Sec. 09.25.450. AUDIT REPORT PRIVILEGE, (a) Except as provided in 

AS 09.25.455 - 09.25.475, an audit report is privileged and is not admissible as 

evidence or subject to discovery in

(1) a civil action, whether legal or equitable;

(2) a criminal proceeding; or

(3) an administrative proceeding, except for workers’ compensation

proceedings.

(b) A person, when called or subpoenaed as a witness, may not be compelled

-1- HCS CSSB 199( )
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to testify or produce a document related to an environmental or health and safety audit 

if

(1) the testimony or document discloses an item listed in 

AS 09.25.490(a)(1) that was made as part of the preparation of an environmental or 

health and safety audit report and that is addressed in a privileged part of an audit 

report; and

(2) for purposes of this subsection only, the person is a

(A) person who conducted all or a portion of the audit but did 

not personally observe or participate in the relevant instances or events being 

reviewed for compliance;

(B) person to whom the audit results are disclosed under 

AS 09.25.455(b); or

(C) custodian of the audit results.

(c) A person who conducts or participates in the preparation of an 

environmental or health and safety audit and who has actually observed or participated 

in instances or events being reviewed for compliance may testify about those instances 

or events but may not be compelled to testify about or produce documents related to 

the preparation of or a privileged part of an environmental or health and safety audit 

or an item listed in AS 09.25.490(a)(1).

(d) A regulatory agency and an employee of a regulatory agency may not 

request, review, or otherwise use an audit report that is privileged under (a) of this 

section during an agency inspection of a regulated facility, operation, or property or 

an activity of a regulated facility, operation, or property.

(c) To facilitate identification, each document >n an audit report shall be 

labeled "COMPLIANCE REPORT: PRIVILEGED DOCUMENT," or labeled with 

words of similar import.

(f) A party asserting the privilege described in this section has the burden of 

establishing the applicability of the privilege,

(g) This section may not be construed to

(1) prevent a regulatory agency from issuing an emergency order, 

seeking injunctive relief, independently obtaining relevant facts, conducting necessary

WORK DRAFT WORK DRAFT WORK DRAFT
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inspections or taking other appropriate action regarding implementation and 

enforcement of an applicable environmental or health and safety law, except as 

otherwise provided in AS 09.25.475; or

(2) authorize a privilege for uninterrupted or continuous environmental 

or health and safety audits.

Sec. 09.25.455. EXCEPTION: WAIVER, (a) The privilege in AS 09.25.450 

does not apply to the extent the privilege is expressly waived in writing by the owner 

or operator who prepared the audit report or caused the report to be prepared.

(b) Disclosure of an audit report or information generated by an environmental 

or health and safety audit does not waive the privilege established by AS 09.25.450 

if the disclosure is made

(1) to address or correct a matter raised by the environmental or health 

and safety audit and is made only to

(A) a person employed by the owner or operator, including 

temporary and contract employees;

(B) a legal representative of the owner or operator;

(C) an officer or director of the regulated facility, operation, or

property;

(D) a partner of the owner or operator; or

(E) an independent contractor retained by the owner or operator;

(2) under the terms of a confidentiality agreement between the person 

for whom the audit report was prepared or the owner or operator of the audited 

facility, operation, or property and a

(A) partner or potential partner of the owner or operator of the 

facility, operation, or property;

(B) transferee or potential transferee of the facility, operation,

or property;

(C) lender or potential lender for the facility, operation, or

property;

(D) government official or a state or federal agency; or

(E) person or entity engaged in the business of insuring,

WORK DRAFT WORK DRAFT WORK DRAFT
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underwriting, or indemnifying the facility, operation, or property; or

(3) under a claim of confidentiality to a government official or agency 

by the person for whom the audit report was prepared or by the owner or operator.

(c) A party to a confidentiality agreement described in (b)(2) of this section 

who violates that agreement is liable for damages caused by the disclosure and for 

other penalties stipulated in the confidentiality agreement.

(d) Information that is disclosed under (b)(3) of this section is confidential and 

is not subject to disclosure under AS 09.25.110 - 09.25.125.

(e) Disclosure of a portion of an audit report after waiver of the privilege 

under (a) of this section, after disclosure under (b) of this section, or through any other 

means may not be construed to waive the privilege established under AS 09.25.450 for 

any other part of the audit report.

Sec. 09.25.460. EXCEPTION: DISCLOSURE REQUIRED BY COURT OR 

ADMINISTRATIVE HEARINGS OFFICIAL, (a) A court or administrative hearing 

official with competent jurisdiction may require disclosure of a portion of an audit 

report in a civil, criminal, or administrative proceeding if the court or administrative 

hearing official determines, after an in camera review consistent with the appropriate 

rules of procedure, that the

(1) privilege is asserted for a fraudulent purpose;

(2) portion of the audit report is not subject to the privilege under

AS 09.25.465;

(3) portion of the audit report shows evidence of noncompliance with 

an environmental or health and safety law and appropriate efforts to achieve 

compliance with the law were not promptly initiated and pursued with reasonable 

diligence after discovery of noncompliance; or

(4) audit report was prepared for the purpose of avoiding disclosure of 

information required for an investigative, administrative, or judicial proceeding that, 

at the time of the report's preparation, was imminent or in progress.

(b) A party seeking disclosure under this section has the burden of proving that

(a) of this section applies.

Sec. 09.25.465. NONPRIVILEGED MATERIALS, (a) The privilege under

WORK DRAFT WORK DRAFT WORK DRAFT
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AS 09.25.450 does not apply to that part of an audit report that contains

(1) a document, communication, datum, report, or other information 

required by a regulatory agency to be collected, developed, maintained, or reported 

under an environmental or health and safety law, under a permit issued under an 

environmental or health and safety law, as a requirement for obtaining, maintaining, 

or renewing a license, or as a requirement under a contract or lease with the state;

(2) information that a regulatory agency obtains by observation, 

sampling, or monitoring;

(3) information that a regulatory agency obtains from a source that was 

not involved in compiling, preparing, or conducting the environmental or health and 

safety audit report;

(4) a document, communication, datum, report, or other information 

collected, developed, or maintained in the course of a regularly conducted business 

activity or regular practice other than an environmental or health and safety audit;

(5) a document existing before the commencement of, and independent 

of, the environmental or health and safety audit; or

(6) a document prepared after the completion of, and independent of, 

the environmental or health and safety audit.

(b) An audit report is not privileged and is admissible as evidence and subject 

to discovery in a proceeding relating to pipeline rates, tariffs, fares, or charges.

(c) This section does not limit the right of a person to agree to conduct and 

disclose an audit report.

Sec. 09.25.475. VOLUNTARY DISCLOSURE; IMMUNITY, (a) Except as 

provided by this section, a person who makes a voluntary disclosure of a violation of 

an environmental or health and safety law is immune from an administrative, civiI,(orJ 

[criminal penaltyjfor the violation disclosed, for a violation based on the facts disclosed, 

and for a violation discovered because of the disclosure that was unknown to the 

person making the disclosure.

(b) A disclosure is voluntary for the purposes of this section only if

(1) the disclosure was made promptly after knowledge of the 

information disclosed is obtained by the person;

WORK DRAFT WORK DRAFT WORK DRAFT
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(2) the disclosure was made in writing by certified mail to an agency 

that has regulatory authority with regard to the violation disclosed;

(3) an investigation of the violation was not initiated or the violation 

was not independently detected by an agency with enforcement jurisdiction before the 

disclosure was made using certified mail; under this paragraph, the agency has the 

burden of proving that an investigation of the violation was initiated or the violation 

was detected before receipt of the certified mail;

(4) the disclosure arises out of a voluntary environmental or health and

safety audit;

(5) the person who makes the disclosure initiates, within a reasonable 

time, an appropriate effort to achieve compliance, pursues that effort with due 

diligence, and corrects or implements a series of measures designed to remedy the 

noncompliance within a reasonable time;

(6) the person making the disclosure cooperates with the appropriate 

agency in connection with an investigation of the issues identified in the disclosure and 

agrees under terms of a confidentiality agreement to disclose to the agency, on request 

of the agency, the part of the audit report that describes the implementation plan or 

tracking system developed to correct past noncompliance, improve current compliance, 

or prevent future noncompliance; and

(7) the violation did not result in substantial injury to one or more 

persons at the site or substantial off-site harm to persons, property, or the environment.

(c) A disclosure is not voluntary for purposes of this section if it is a report 

to a regulatory agency required solely by a specific condition of an enforcement order 

or decree.

(d) The immunity established by (a) of this section does not apply and an 

administrative, civil, or Criminal penalty^may be imposed under applicable law if the

(1) person who made the disclosure knowingly committed the disclosed

violation;

(2) person who made the disclosure recklessly committed or was 

responsible for the commission of the disclosed violation and the violation resulted in 

substantial injury to one or more persons at the site or substantial off-site harm to
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persons, property, or the environment;

(3) offense was committed intentionally or knowingly by a member of 

the person's management or an agent of the person and the person's policies or lack 

of prevention systems contributed materially to the occurrence of the violation; or

(4) offense was committed recklessly by a member of the person's 

management or an agent of the person, the person's policies or lack of prevention 

systems contributed materially to the occurrence of the violation, and the violation 

resulted in substantial injury to one or more persons at the site or substantial off-site 

harm to persons, property, or the environment.

(e) A penalty that is imposed on a person for violation of an environmental or 

health and safety law when the person has made a voluntary disclosure under (a) of 

this section but is not granted immunity because of (d) of this section may, to the 

extent appropriate and not prohibited by law. be mitigated by

(1) the voluntariness of the disclosure;

(2) efforts by the disclosing party to conduct environmental or health 

and safety audits;

(3) remediation;

(4) cooperation with government officials investigating the disclosed

violation;

(5) the nature of the violation; and

(6) other relevant considerations.

(f) In order to receive immunity under this section, a facility conducting an 

environmental or health and safety audit must give notice by certified mail to an 

appropriate regulatory agency of the fact that it is planning to commence the audit. 

The notice must specify the facility or portion of the facility to be audited, the date the 

audit will begin and end, and the general scope of the audit. Immunity under this 

section is available only for violations that are revealed through or discovered as a 

result of information and documents first produced or obtained during the time period 

specified in the notice. The notice may provide notification of more than one 

scheduled environmental or health and safety audit at a time. Once initiated, an audit 

shall be completed within the time period specified in the notice unlessfan extension
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is approved by the governmental entity with regulatory authority over the regulated 

facility, operation, or property based on reasonable groundsTj

(g) A regulatory agency may not initiate an inspection, monitoring, or other 

investigative activity based solely on the receipt of a notice under (f) of this section. 

The agency has the burden of proving that an inspection, monitoring, or other 

investigative activity initiated after receipt of a notice under (0 of this section was not 

initiated based solely on the receipt of the notice.

(h) The immunity under this section does not apply if a court or administrative 

law judge finds that the person claiming the immunity has,|on or after the effective 

date of this Act^

(1) repeated an unreasonable number of times or continuously 

committed violations that are the same as, or similar to, the violation for which 

immunity is sought under this section; and

(2) not attempted to bring the facility, operation, or property into 

compliance, so as to constitute a pattern of disregard of environmental or health and 

safety laws;^Tn order to be considered a pattern, the person must have committed a 

series of violations that were due to separate and distinct events within a three-year 

period at the same facility, operation, or p ropert0

(i) A violation that has been voluntarily disclosed and to which immunity 

applies must be identified in a compliance history report as being voluntarily disclosed.

(j) A person is not immune under this section if the disclosure is in a 

proceeding relating to pipeline rates, tariffs, fares, or charges.

(k) A person may not be required to waive immunity as a condition of a 

compliance plan or similar agreement.

Sec. 09.25.485. RELATIONSHIP TO OTHER RECOGNIZED PRIVILEGES. 

AS 09.25.450 - 09.25.490 do not limit, waive, or abrogate the scope or nature of a 

statutory or common law privilege, including the work product doctrine, the attorney- 

client privilege, and any other privilege recognized by a court with appropriate 

authority in this state.

Sec. 09.25.490. DEFINITIONS, (a) In AS 09.25.450 - 09.25.490,

(1) "audit report" means a report that includes each document and
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communication, other than those set out in AS 09.25.465, produced from an 

environmental or health and safety audit; general components that may be contained 

in a completed audit report include

(A) a report, prepared by an auditor, monitor, or similar person, 

that may include a description of the scope of the audit, the information gained 

in the audit, findings, conclusions, recommendations, exhibits, and appendices; 

the types of exhibits and appendices that may be contained in an audit report 

include supporting information that is collected or developed for the primary 

purpose of and in the course of an environmental or health and safety audit, 

including

(i) interviews with current or former employees;

(ii) field notes and records of observations;

(iii) findings, opinions, suggestions, conclusions, 

guidance, notes, drafts, and memoranda;

(iv) legal analyses;

(v) drawings;

(vi) photographs;

(vii) laboratory analyses and other analytical data;

(viii) computer generated or electronically recorded

information;

(ix) maps, charts, graphs, and surveys; and

(x) other communications associated with an 

environmental or health and safety audit;

(B) memoranda and documents analyzing all or a portion of the 

materials described in (A) of this paragraph or discussing implementation 

issues; and

(C) an implementation plan or tracking system to correct past 

noncompliance, improve current compliance, or prevent future noncompliance; 

however, "audit report" does not include formal communications or agreements 

between an owner or operator and the appropriate agency regarding a 

compliance implementation plan or strategy;
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Q 2 ) "environmental or health and safety audit" means a voluntary, 

confidential, and documented evaluation, review, or assessment of current or past 

compliance with environmental or health and safety laws or a permit issued under 

those laws conducted randomly, regularly, spontaneously, or in response to a particular 

event by an owner or operator, an employee of the owner or operator, or an 

independent contractor of

(A) a regulated facility, operation, or property; or

(B) an activity at a regulated facility, operation, or property^

(3) "environmental or health and safety law" means

(A) a federal or state environmental or occupational health and

safety law; or

(B) a rule, regulation, or municipal ordinance adopted in 

conjunction with or to implement a law described by (A) of this paragraph;

(4) "intentionally" has the meaning given in AS 11.81.900;

(5) "knowingly" has the meaning given in AS 11.81.900;

(6) "owner or operator" means a person who owns or operates a 

regulated facility, operation, or property;

(7) "penalty" means an administrative, civil, or criminal sanction 

imposed by the state to punish a person for a violation of a statute or rule; the term

does not include a technical or remedial provision ordered by a regulatory authority;

(8) "recklessly" has the meaning given in AS 11.81.900;

(9) "regulated facility, operation, or property" means a facility,

operation, or property that is regulated under an environmental or health and safety 

law.

(b) To fully implement the privilege and immunity established under 

AS 09.25.450 - 09.25.490, the term "environmental or health and safety law" shall be 

construed broadly.

* Sec. 2. AS 12.45 is amended by adding a new section to read:

Sec. 12.45.052. PRIVILEGE RELATING TO CERTAIN SELF-AUDITS. An 

audit report based on an environmental or health and safety audit is privileged under 

AS 09.25.450 - 09.25.490.
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* Sec. 3. APPLICABILITY. The privilege created by AS 09.25.450 - 09.25.490, added 

by sec. 1 of this Act, applies to environmental or health and safety audits that are conducted 

on or after the effective date of this Act.
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PROPOSED AMENDMENT 

HOUSE CS FOR CS FOR SENATE BILL 199 

(Work Draft 9-LS1312\U)

Line 30: between "environmental" and "audit", insert or health and safety

Page 3

Line 3: between "environmental" and "audit", insert or health and safety

Line 13: between "environmental" and "audit", insert or health and safety

Line 17: between "environmental" and "audit", insert or health and safety

Line 31: between "environmental" and "law", insert or health and safety

Page 4

Line 3: before "audits", insen or health and safety

Line 8: before "audit", insert or health and safety

Line 10: between "environmental" and "audit", insert or health and safety

Page 5

Line 21: between "environmental" and "law", insert or health and safety

Page 6

Line 2: on both references to "environmental law", insert or health and safety
between "environmental" and "law"

Line 8: between "environmental" and "audit", insert or health arid safety

Line 11: between "environmental" and "audit", insert or health and safety

Line 13: between "environmental" and "audit", insert or health and safety

Line 15: between "environmental" and "audit", insert or health and safety

Line 25: between "environmental" and "law", insert or health and safety

Page 2



Eiigs.7

Line 8: between "environmental" and "audit", insert or health and safety

Page. 8
Line 10: between "environmental" and "law", insert or health and safety

Line 14: between "environmental" and "audits", insert or health and safety

Line 21: between "environmental" and "audit", insert or health and safety

Line 27: between "environmental" and "audit", insert or health and safety

Line 12: between "environmental" and "laws", insert or health and safety

Line 27: between "environmental" and "audit", insert or health and safety

Page 10

Line 3: between "environmental" and "audit", insert or health and safety

Line 16: between "environmental" and "audit", insert or health and safety

Line 25: between "environmental" and "audit", insert or health and safety

Page_U

Line 2: between "environmental" and "laws", insert or health and safety

Line 4: between "environmental" and "law", insert or health and safety

Line 5: between "environmental" and "law", insert or occupational health and safety

Line 17: between "environmental" and "law", insert or health and safety

Line 19: between "environmental" and "law", insert or health and safety

Lines 20-22: delete all text

Line 24: between "environmental" and "audits", insert or health and safety
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Re: C S S B  1 9 9 (FIN)

E n v i r o n m e n t a l  a n d  H e a l t h  a n d  

S a f e t y  A u d i t s

D e a r  R e p r e s e n t a t i v e  G r e e n :

T h a n k - y o u  f o r  a l l o w i n g  me to s u b m i t  w r i t t e n  t e s t i m o n y  o n  

C S S B  1 9 9 (FIN), t h e  a u d i t  p r i v i l e g e  a n d  i m m u n i t y  b i l l .  In r e v i e w i n g  

m y  n o t e s  f r o m  t h e  A p r i l  24, 1996, H o u s e  R e s o u r c e s  C o m m i t t e e  h e a r i n g  

o n  C S S B  1 9 9 (FIN), I d i s c o v e r e d  t h a t  t h e r e  w a s  o n l y  o n e  o t h e r  p o i n t  

t h a t  I h a d  n o t  c o v e r e d  in t h e  t i m e  a l l o w e d ,  a n d  t h a t  r e l a t e s  to t h e  

f a c t  t h a t  t h e  S t a t e  a l r e a d y  h a s  in p l a c e  a n u m b e r  of p r o g r a m s  t h a t  

r e l y  u p o n  s e l f - a u d i t s  o r  r e v i e w s  t o  a c h i e v e  c o m p l i a n c e .

F o r  e x a m p l e ,  t h e  J o i n t  P i p e l i n e  O f f i c e  r e g u l a t e s  t h e  

T r a n s - A l a s k a  P i p e l i n e  S y s t e m  l a r g e l y  o n  t h e  b a s i s  o f  i n t e r n a l  

a u d i t s .  T h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  r e g u l a t e s  

s e a f o o d  s a f e t y  u s i n g  t h e  " H a z a r d s  A n a l y s i s  C r i t i c a l  C o n t r o l  P o i n t "  

m e t h o d ,  w h i c h  r e l i e s  u p o n  s e l f - r e v i e w  t o  p r o t e c t  f o o d  s a f e t y .  

A n o t h e r  e x a m p l e  is t h e  v o l u n t a r y  c o m p l i a n c e  p r o g r a m  i n  t h e  A l a s k a  

O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  D i v i s i o n ,  in w h i c h  t h e  D i v i s i o n ,  in 

a c c o r d a n c e  w i t h  f e d e r a l  g u i d e l i n e s ,  w o r k s  w i t h  e m p l o y e r s  t o  a c h i e v e  

c o m p l i a n c e  b e f o r e  e n f o r c e m e n t  i n s p e c t i o n s .  T h e s e  p r o g r a m s  o p e r a t e  

v e r y  d i f f e r e n t l y  f r o m  C S S B  1 9 9  (FIN), a n d  t h e  a g e n c i e s  h a v e  

e x p r e s s e d  c o n c e r n s  t h a t  t h e  bill, if e n a c t e d ,  w o u l d  u n d e r m i n e  t h e i r  

s u c c e s s .
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a g e n c i e s  a n d  t h e  f e d e r a l  e n v i r o n m e n t a l  a u d i t  p o l i c y  p r o v i d e  

a l t e r n a t i v e s  t o  t h e  p r o p o s e d  p r i v i l e g e  a n d  i m m u n i t i e s .
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ENVIRONMENTAL PROTECTION 
AGENCY
[FRL-640Q-1]
Incentives for Self-Polldng: Discovery, 
Disclosure, Correction and Prevention 
of Violations
AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Pinal Policy Statement.

SUMMARY: The Environmental Protection 
Agency (EPA) today issues its final 
policy to enhance protection o f human 
health and the environment by 
encouraging regulated entities to 
voluntarily discover, and disclose and 
correct violations of environmental 
requirements. Incentives include 
elim inating or substantially reducing 
the gravity component o f c iv il penalties 
and not recommending cases for 
crim inal prosecution where specified 
conditions are met, to those who 
voluntarily self-disclose and promptly 
correct violations. The policy also 
restates EPA's long-standing practice of 
not requesting voluntary audit reports to 
trigger enforcement investigations. This 
policy was developed in  close 
consultation w ith  the U.S. Department 
of Justice, states, public interest groups 
and the regulated community, and w ill 
be applied uniform ly by the Agency's 
enforcement programs.
DATES: This policy is effective January 
22,1998.
FOR FURTHER INFORMATION CONTACT: 
Additional documentation relating to 
the development of this policy ts 
contained in  the environmental auditing 
public docket. Documents firom the 
docket may be obtained by calling (202) 
260-7548, requesting an index to docket 
WZ-94-01, and faxing document 
requests to (202) 260-4400. Hours of 
operation are 8 a.m. to 5:30 p.m.,
Monday through Friday, except legal 
holidays. Additiona l contacts are Robert 
Fentres3 or Brian Riodol, at (202) 564- 
4187.

SUPPLEMENTARY INFORMATION:

I. Explanation o f Policy
A. Introduction

The Environmental Protection Agency 
today Issues its final policy to enhance 
protection of human health and tho 
environment by encouraging regulated 
entities to discover voluntarily, disclose, 
correct and prevent vio'ations of federal 
environmental law. Effectivn 30 days 
from today, where violations are found 
through voluntary environmental audits 
or etforls that reflect a regulated am ity’s 
duo diligence, and are promptly

disclosed and expeditiously corrected, 
EPA w ill not seek gravity-based (I.e., 
non-economic benefit) penalties and 
w ill generally not recommend crim inal, 
prosecution against the regulated entity. 
EPA w ill reduce gravity-based penalties 
by 75% for violations that are 
voluntarily discovered, and aro 
promptly disclosed and corrected, even 
i f  not found through a formal audit or 
due diligence. Finally, the policy 
restates EPA's long-held policy and 
practice to refrain from routine requests 
for environmental audit reports.

The policy includes important 
safeguards to deter irresponsible 
behavior and protect the public and 
environment. For examplo, in  addition 
to prompt disclosure and expeditious 
correction, the policy requires 
companies to act to prevent recurrence 
of the violation and to remedy any 
environmental harm which may have 
occurred. Repeated violations or those 
which result in actual harm or may 
present imminent and substantial 
endangerment are not eligible for re lief 
under this policy, and companios w ill 
not be allowed to gain an economic 
advantage over their competitors by 
delaying their investment In 
compliance. Corporations remain 
crim inally liable for violations that 
result from conscious disregard o f their 
obligations under the law, and 
individuals are liable for crim inal 
misconduct.

The issuance o f this policy concludes 
EPA s oighteen-month public evaluation 
of the optimum way to encourage 
voluntary self-policing while  preserving 
fair and effective enforcement. The 
incentives, conditions and exceptions 
announced today reflect thoughtful 
suggestions from the Department of 
justice, state attorneys general and local 
prosecutors, state environmental 
agencies, thB regulated community, and 
public interest organizations. EPA 
believes that it  has found a balanced 
and responsible approach, and w ill 
conduct a study w ith in  three years to 
determine the effectiveness o f this 
policy. * .

B. Public Process
Gne of the Environmental Protection 

Agency's most important 
responsibilities is ensuring compliance 
w ith  federal laws that protect public 
health and safeguard the environment. 
Effective deterrence requires inspecting, 
bringing penally actions and securing 
compliance and remediation o f harm.
But EPA realizos that achieving 
compliance also requires tho 
~noper?'’on of thousands of businesses 
and other rogul.'ted t.ntitics subject to 
these requirement.-. .V .'.ifdb.-, .

May of 1994, the Administrator asked 
the Office of Enforcement and 
Compliance Assurance (OECA) to 
determine whether additional 
incentives were needed to encourage 
voluntary disclosure and correction of 
violations uncovered during 
environmental audits.

EPA began its evaluation w ith  a ..vo- 
day public meeting in  July o f 1994, in 
Washington, D.C., followed by a two- 
day meeting in San Francisco on 
January 19,1995 w ith  stakeholders from 
industry, trade groups, state 
environmental commissioners and 
attorneys general, district attorneys, 
public interest organizations and 
professional environmental auditors. 
The Agency also established and 
maintained a public docket o f testimony 
presented at these meetings and all 
comment and correspondence 
submitted to EPA by outside parties on 
this issue.

In addition to considering opinion 
and information from stakeholders, the 
Agency examined other federal and 
state policies related to self-policing, 
self-disclosure and correction. The 
Agency also considered relevant surveys 
on auditing practices in the private 
soctor. EPA completed tho first stage ofr 
this effort w ith  the announcement of an 
interim policy on A p ril 3 o f this year, 
which defined conditions under which 
EPA would reduce d v il  penalties and 
not recommend crim inal prosecution for 
companies that audited, aisdosed, and 
corrected violations.

Interested parties were asked to 
submit comment on the interim  policy 
by June 30 o f this year (60 FR 16875). 
and EPA received over 300 responses 
from a wide variety o f private and 
public organizations. (Comments on the 
interim audit policy are contained in the 
Auditing Policy Dodcat, hereinafter, 
"Docket".} Further, the American Bar 
Assodation SONREEL Subcommittee 
hosted Bve days o f dialogue w ith 
representatives from the regulated 
industry, states and public intorest 
organizations in  June and Septomber of 
this year, which identified options for 
strengthening the interim policy. The 
changes to the interim poiicy 
announced today reflect insight gained 
through comments submitted to EPA, 
tho ABA dialogue, and the Agency’s 
pradlcal experience Implementing the 
interim policy.

C. Purpose
This policy is designed to encourage 

greater compliance w ith  laws and 
regulations that piotect human health 
and the environment. It promotes a 
higher standard of solf-polidng by 
i- .vving gravity-based penalties for
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violations that are promptly disclosed 
and corrected, and which were 
discovered through voluntary audits or 
compliance management systems that 
demonstrate due diligence. To further 
promote compliance, the policy reduces 
gravify-based penalties by 75% for any 
violation voluntarily discovered and 
promptly disclosed and corrected, even 
i f  not found through an audit or 
compliance management system.

EPA’s enforcement program provides 
a strong incentive for responsible 
behavior by imposing s tiff sanctions for 
noncompiiance. Enforcement has 
contributed to the dramatic expansion 
o f environmental auditing measured in 
numerous recent surveys. For example, 
more than 90% of the corporate 
respondents to a 1995 Prico-Wnterhouse 
survey who conduct audits said that one 
of the reasons they did so was to find 
and correct violations before they were 
found by government inspectors. (A 
copy of die Price-Waterhouse survey is 
contnined in the Docket as document 
VIII—A—76.)

At the same time, because government 
resources are limited, maximum 
compliance cannot be achieved without 
active efforts by the regulated 
community to police themselves. More 
than ha lf of the respondents to the same 
1995 Price-Waterhouse survey said that 
they would expand environmental 
auditing in  exchange for reduced 
penalties for violations discovered and 
corrected. While many companies 
already audit or have compliance 
management programs, EPA believes 
that the incentives offered in this policy 
w ill improve the frequency and quality 
o f these self-monitoring efforts.

D. Incentives for Self-Policing
Section C of EPA’s policy identifies 

the major incentives that EPA w ill 
provide to encourage self-policing, self­
disclosure. and prompt self-correction. 
These include not seeking gravity-based 
c iv il penalties or reducing them by 
75%, declining to recon mend criminal 
prosecution for regulated entities that 
self-police, and refraining from routine 
requests lor audits. (As noted in  Section 
C of the policy, EPA has refrained from 
making routine requests for audit 
reports since issuance o f its 1986 policy 
on environmental auditing.)

1. Eliminating Gravity-Based Penalties
Under Section C(l) of the policy, EPA 

w ill not seek gravity-based penalties for 
violations found through auditing that 
are promptly disclosed and corrected. 
Gravity-based penalties w ill also he 
waived for violations found through any 
d o c u n . ' i i ' l o d  [ i r n r i u l u r e  for self-policing, 
'vtn-ri' l i i i ’ ■ v m n n r s r  \.iu show t h a t  it lr»r

a compliance management program that 
meets the criteria for due diligence in 
Section B of the policy.

Gravity-based penalties (defined in 
Section B o f the policy) generally reflect 
the soriousuess of the violator’s 
behavior. EPA has elected to waive such 
penalties for violations discovered 
through due diligence or environmental 
audits, recognizing that these voluntary 
efforts play a critical role in protecting 
human health and the environment by 
identifying, correcting and ultimately 
preventing violations. A ll of the 
conditions sot forth in Section D, which 
include prompt disclosure and 
expeditious correction, must be satisfied 
for gravity-based penalties to be waived.

As in  the interim policy. EPA reserves 
the right to collect any economic benefit 
that may have been realized as a result 
of noncompliance, even where 
companies meet all other conditions of 
the policy. Economic benefit may be 
waived, however, where the Agency 
determines that it is insignificant.

After considering public comment, 
EPA has decided to retain the discretion 
to recover economic benefit for two 
reasons. First, it provides an incentive 
to comply on time. Taxpayers expect to 
pay interest or a penalty fee i f  their tax 
payments are late; the same principle 
should apply to corporations that have 
delayed their investment in compliance. 
Second, it is fair because it protects 
responsible companies from being 
undercut by their noncomplying 
competitors, thereby preserving a level 
playing field. The concept of recovering 
economic benefit was supported in 
public comments by many stakeholders, 
including industry representatives (see, 
e.g., Docket, II-F -39, II—F—28, and II—F— 
18).

2. 75% Reduction of Gravity

The policy appropriately lim its the 
complete waiver of gravity-based c iv il 

enalties to companies that meet the 
igher standard of environmental 

auditing or systematic compliance 
management. Howevfir, to provide 
additional encouragement for the kind 
of self-policing that benefits the public, 
gravity-based penalties w ill be reduced 
by 75% fora violation that is 
voluntarily discovered, promptly 
disclosed and expeditiously corrected, 
even i f  it was not found through an 
environmental audit and the company 
cannot document due diligence. EPA 
expects that this w ill encourage 
companies to come forward and work 
w ith the Agency to resolvo 
environmental problems and hegin to 
develop an effective compliance 
management program.

Gravity-based penalties w ill be 
reduced 75% only whore the company 
meets all conditions in fections D(2) 
through D(9). EPA has eliminated 
language from the interim policy 
indicating that penalties may be 
reduced "up to" 75% where "most”  
conditions are met, because the Agency 
believes that all of the conditions in 
D(2) through D(9) are reasonable and 
essential to achieving compliance. This 
chango also responds to reauests for 
greater clarity and predictability.

3. No Recommendations for Criminal 
Prosocution

EPA has never recommended crim inal 
prosecution o f a regulated entity based 
on voluntary disclosure of violations 
discovered through audits and disclosed 
to the government before an 
investigation was already under way. 
Thus, EPA w ill not recommend crim inal 
prosecution for a regulated entity that 
uncovers violations through 
environmental audits or due diligence, 
promptly discloses and expeditiously 
corrects those violations, and meets a ll 
other conditions of Section D o f the 
policy. -

This policy is limited to good actors, 
and thorefore has important limitations. 
It w ill not apply, for example, where 
corporate officials are consciously 
involved in or w illfu lly  blind to 
violations, or conceal or condone 
noncompliance. Since the regulated 
entity must satisfy a il of the conditions 
of Section D o f the policy, violations 
that caused serious harm or which may 
pose imminent and substantial 
endangerment to human health or the 
environment are not covered by this 
policy. Finally, EPA reserves the right to 
recommend prosecution for the crim inal 
conduct of any culpable individual.

Even where all of the conditions of 
this policy are not met, however, it is 
important to remember that EPA may 
decline to recommend prosecution of a 
company or individual for many other 
reasons under other Agency 
enforcement policies. For example, the 
Agency may decline to recommend 
prosecution where there is no 
significant harm or culpability and the 
individual or corporate defendant has 
cooperated fully.

Whore a company has met tho 
conditions for avoiding a 
recommendation for crim inal 
prosecution under this policy, it w ill 
not face any c iv il liab ility  for gravity- 
based ponalties. That is because the 
same conditions for discovery, 
disclosure, and correction apply in both 
cases. This represents a clarification or 
tho interim policy, not a substantive 
> hange.



66708 Federal Register / Vol. GO. No. 246 / Friday, December 22, 1995 / Notices

4. No Routine Requests for Audits

EPA is reaffirming its policy, in effect 
since 1986, to refrain from routine 
requests for audits. Eighteen months of 
public testimony and debate have 
produced no evidence that the Agency 
has deviated, or should deviate, horn 
this policy.

I f  the Agency has independent 
evidence o f a violation, it may seek 
information needed to establish the 
extent and nature o f the problem and 
the degree of culpability. In general, 
however, an audit which results in 
prompt correction clearly w ill reduce 
liab ility , not expand it. Furthermore, a 
review of the crim inal docket did not 
reveal a single crim inal prosecution for 
violations discovered as a result of an 
audit self-disclosed to the government.

E. C o nd ition s

Section D describes the nine 
conditions that a regulated entity must 
meet in order for the Agency not to seek 
(or to reduce) gravity-based penalties 
under the policy. As explained in the 
Summary above, regulated entities that 
meet a ll nine conditions w ill not face 
gravity-based c iv il penalties, and w ill 
generally not have to fear crim inal 
prosecution. Where the regulated entity 
meets all o f the conditions except the 
first (0(1)). EPA w ill reduce gravity- 
based penalties by 75%.

1. Discovery of the Violation Through 
an Environmental Audit or Due 
Diligence

Under Section D (l), the violation 
must have been discovered through 
either (a) an environmental audit that is 
systematic, objective, and periodic as 
defined in the 1986 audit policy, or (b) 
a documented, systematic procedure or 
practice which reflects the_regulated 
entity's due diligence in  preventing, 
detecting, and correcting violations. The 
interim policy provided fu ll credit for 
any violation found through “ voluntary 
self-evaluation,”  oven i f  the evaluation 
d id not constitute an audit. In order to 
receive fu ll credit under the final policy, 
any self-evaluation that is not an audit 
must be part of a "due diligence" 
program. Both "environmental audit" 
and "due diligence" are defined in 
Section B o f the policy.

Where the violation is discovered 
through a "systematic procedure or 
practice" which is not an audit, the 
regulated entity w ill bo asked to 
document how its program reflects tho 
criteria for due diligence as defined in 
Section B of the policy. These criteria 
which are adapted from existing codes 
of piactice such as the 1991 Criminal 
Sentencing Guidelines, were fully

discussed during the ABA dialogue. The 
criteria are flexible enough to 
accommodate different types and sizes 
o f businesses. The Agency recognizes 
that a variety of compliance 
management programs may develop 
under the due diligence criteria, and- 
w ill use its review under this policy to 
determine whether basic criteria have 
been met.

Compliance management programs 
which train and motivate production 
staff to prevent, detect and correct 
violations on a daily basis are a valuable 
complement to periodic auditing. The 
policy is responsive to 
recommendations received during 
public comment and from the ABA 
dialogue to give compliance 
management efforts which meet the 
criteria for due diligence the same 
penalty reduction offered for 
environmental audits. (See. e.g., II—F—
39. II-E-18, and II-G -18  in the Docket.)

EPA may require as a condition of 
penalty mitigation that a description of 
the regulated entity’s due diligence 
efforts be made publicly available. The 
Agency added this provision in 
response to suggestions horn 
environmental groups, and believes that 
the availability of such information w ill 
allow the public to judge the adequacy 
o f compliance management systems, 
lead to enhanced compliance, and foster 
greater public trust in  the integrity of 
compliance management systems.

2. Voluntary Discovery and Prompt 
Disclosure

Under Section D(2) of the final policy, 
the violation must hove been identified 
voluntarily, and not through a 
monitoring, sampling, or auditing 
procedure that is required by statute, 
regulation, permit, judicia l or 
administrative order, or consent 
agreement. Section D(4) requires that 
disclosure of the violation be prompt 
and in writing. To avoid confusion and 
respond to state requests for greater 
clarity, disclosures under this policy 
should be made to EPA. The Agency 
w ill work closely w ith  states in . 
implementing tho policy.

The requirement that discovery of the 
violution be voluntary is consistent w ith  
proposed federal and state b ills which 
would reward those discoveries that the 
regulated entity can legitimately 
attribute to its own voluntary efforts.

The policy gives three specific 
examples of discovery that would not be 
voluntary, and therefore would not be 
eligible for penalty mitigation: 
emissions violations detected through a 
required continuous emissions monitor, 
violations of NPDES discharge lim its 
found through pre.xribed monitoring.

and violations discovered through a 
compliance audit required to be 
performed by the terms of a consent 
order or settlement agreement.

The final policy genorolly applies to 
any violation that is voluntarily 
discovered, regardless of whether the 
violation is required to be reported. This 
definition responds to comments 
pointing out that reporting requirements 
are extensivo, and that excluding them 
from the policy’s scope would severely 
lim it the incentive for self-policing (see. 
e.g., D-C-48 in  the Docket).

The Agency wishes to emphasize that 
the integrity of federal environmental 
law depends upon timely and accurate 
reporting. The public relies on timely 
and accurate reports from the regulated 
community, not only to measure 
compliance but to evaluate health or 
environmental risk and gauge progress 
in reducing pollutant loadings. EPA 
expects the policy to encourage the kind 
of vigorous self-policing that w ill serve 
these objectives, and not to provide an 
excuse for delayed reporting. Where 
violations of reporting requirements are 
voluntarily discovered, they must be 
promptly reported (as discussed below). 
Where a failure to report results in  Z. 
imminent and substantial endangerment 
or serious harm, that violation is not 
covered under this policy (see 
Condition D(8)). The policy also 
requires the regulated sntity to prevent 
recurrence of the violation, to ensure 
that noncompliance w ith reporting 
requirements is not repeated. EPA w ill 
closely scrutinize the effect of the policy 
in furthering the public interest in 
timely and accurate reports from the 
regulated community.

Under Section D(4), disclosure o f the 
violation should be made w ith in  10 
days of its discovery, and in  writing to 
EPA. Where a statute or regulation 
requires reporting be made in  less than 
10 days, disclosure should be made 
w ith in  the time lim it established by law. 
Whore reporting w ith in  ten days is not 
practical because the violation is 
complex and compliance cannot be 
determined w ith in  that period, the 

- Agency may accept later disclosures if  
the circumstances do not present a 
serious threat and the regulated entity 
meets its burden of showing that the 
additional timo was needed to 
determine compliance status.

This condition recognizes that it is 
critical for EPA to get timely reporting 
of violations in  order that it might have 
clear notice of the violations and the 
opportunity to respond i f  necessary, as 
well as an accurate picture of a given 
facility's compliance record. Prompt 
disclosure is also u.idence of the 
regulated entity’s good faith in wanting
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to achieve or return to compliance as 
soon as possible.

In the final policy, the Agency has 
added the words, “ or may have 
occurred," to the sentence. "The 
regulated entity fu lly  discloses that a 
specific violation has occurred, or may 
have occurred * * * .”  This change, 
which was made in response to 
comments received, clarifies that whore 
an entity has some doubt about the 
existence of a violation, the 
recommended course is for it to disclose 
and allow the regulatory authorities to 
make a definitive determination.

In general, the Freedom of 
Information Act w ill govern the 
Agency's release of disclosures made 
pursuant to this policy. EPA w ill, 
independently of FOIA. make publicly 
available any compliance agreements 
reached under the policy (see Section H 
o f the policy), as w ell as descriptions of 
due diligence programs submitted under 
Section D .l o f the Policy. Any material 
claimed to be Confidential Business 
Information w ill be treated in 
accordance w ith EPA regulations at 40 
C.F.R. Part 2.

3. Discovery and Disclosure 
Independent of Government or Third 
Party P laintiff

Under Section D(3), in order to be 
"voluntary” , the violation must be 
identified and disclosed by the 
regulated entity prior to: the 
commencement of a federal state or 
local agency inspection, investigation, 
or information request: notice of a 
citizen suit: legal complaint by a th ird 
party: the reporting of the violation to 
EPA by a "whistleblower" employee; 
and imminent discovery of the violation 
by a regulatory agency.

This condition means that regulated 
entities must have taken the in itia tive to 
find violations and promptly report 
them, rather than reacting to knowledge 
of a pending enforcement action or 
third-party complaint. This concept was 
reflected in the interim policy and in 
federal and state penalty immunity laws 
and did not prove controversial in the 
public comment process.

4. Correction and Remediation
Section D(5) ensures that, in  order to 

receive the penalty mitigation benefits 
available under the policy, the regulated 
entity not only voluntarily discovers 
and promptly discloses a violation, but 
expeditiously corrects it, remedies any 
harm caused by that violation 
(including responding to any spill and 
carrying out any removal or remedial 
action required by law), and 
•‘xoudilinusly certifies in writing to 
niiitinpriatM -.late, lot at ami EPA

authorities that violations have been 
corrected. It also enables EPA to ensure 
that the regulated entity w ill be publicly 
accountable for its commitments 
through binding written agreements, 
orders or consent decrees where 
necessary.

The final policy requires the violation 
to be corrected w ith in  60 days, or that 
the regulated entity provide written 
notice where violations may take longer 
to correct. EPA recognizes that some 
violations can and should be corrected 
immediately, .vhile others (e.g., where 
capital expenditures are involved), may 
take longer than 60 days to correct. In 
all cases, the regulated entity w ill be 
expected to do its utmost to achieve or 
return to compliance as expeditiously as 
possible.

Where correction of the violation 
depends upon issuance of a permit 
which has been applied for but not 
issued by federal or state authorities, the 
Agency w ill, where appropriate, make 
reasonable efforts to secure timely 
review of the permit.

5. Prevent Recurrence
Under Section D(6). the regulated 

entity must agree to take steps to 
prevent a recurrence of the violation, 
including but not lim ited to 
improvements to its environmental 
auditing or due diligence efforts. The 
final policy makes clear that the 
preventive steps may include 
improvements to a regulated entity's 
environmental auditing or due diligence 
efforts to prevent recurrence of the 
violation.

In the interim  policy, the Agency 
required that the entity implement 
appropriate measures to prevent a 
recurrence o f the violation, a 
requirement that operates prospectively. 
However, a separate condition in  the 
interim policy also required that the 
violation not indicate "a failure to take 
appropriate steps to avoid repeat or 
recurring violations"—a requirement 
that operates retrospectively. In the 
interest of both clarity and fairness, the 
Agency has decided for purposes o f this 
condition to keep the focus prospective 
and thus to require only that steps be 
taken to prevent recurrence of the 
violation after it has been disclosed.

6. No Repeat Violations
In response to requests from 

cominunters (see, e.g., II—F—39 and II—G— 
18 in tho Docket). EPA has established 
"bright lines" to determine when 
previous violations w ill bar a regulated 
entity from obtaining relief under this 
policy. These w ill help protect thu 
public and responsible comoanles in 
••nsurinu 'lint !.t*na:*H‘s .ir<* mil w a iv d

for repeat offenders. Under condition 
D(7), thje'same or closely-related 
violation must not have occurred 
previously w ith in  the post three years at 
the same facility, or be part of a pattern 
of violations on the regulated en tity ’s 
part over the past five years. This 
provides companies w ith a continuing 
incentive to prevent violations, w ithout 
being unfair to regulated entities 
responsible for managing hundreds of 
facilities. It would be unreasonable to 
provide unlim ited amnesty for repeated 
violations of the same requirement.

The term "v io la tion" includes any 
violation subject to a federal or state 
c iv il judicial or administrative order, 
consent agreement, conviction or plea 
agreement. Recognizing that m inor 
violations are sometimes settled without 
a formal action in  court, the term also 
covers any act or omission for which the 
regulated entity has received a penalty 
reduction in the past. Together, these 
conditions identify situations in  which 
the regulated community has had clear 
notice of its noncompliance and an 
opportunity to correct.

7. Other Violations Excluded^
Section D(0) makes clear that penalty 

reductions are not available under this 
policy for violations that resulted in 
serious actual harm or which may have 
presented rn  imminent and substantial 
endangerment to public health or the 
environment. Such events indicate a 
serious failure (or absence) of a self- 
policing program, which should be 
designed to prevent such risks, and it 
v.-.iuid seriously undermine deterrence 
to waive penalties for such violations. 
These exceptions are responsive to 
suggestions from public interest 
organizations, as well as other 
commenters. (See, e.g., II—F—39 and I I -  
G-18 in the Docket.)

The final policy also excludes penalty 
reductions for violations of the specific 
terms o f any order, consent agreement, 
or plea agreement. (See, II-E-60 in  the 
Docket.) Once a consent agreement has 
been negotiated, there is little  incentive 
to comply i f  there are no sanctions for 
violating its specific reqirirements. The 
exclusion in this section applies to 
violations of the terms o f any response, 
removal or remedial action covered by 
a written agreement.

8. Cooperation
Under Section D(9), the regulated 

entity must cooperate as required by 
EPA and provide information necessary 
to determine the applicability o f the 
policy. This condition is largely 
unchanged from the interim policy. In 
the final policy, however, the Agency 
has added that "cooperation" includes
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assistance in  determining the facts of 
any related violations suggested by the 
disclosure, as well as of the disclosed 
violation itself. This was added to allow 
the agency to obtain information about 
any violations indicated by the 
disclosure, even where the violation is 
not in itia lly  identified by the regulated 
entity.

F. Opposition to Privilege
The Agency remains firm ly opposed 

to the establishment of a statutory 
evidentiary privilege for environmental 
audits for the following reasons:

1. Privilege, by definition, invites 
secrecy, instead of the openness needed 
to build public trust in industry's ability 
to self-police. American law reflects the 
high value that the public places on fair 
access to the facts. The Supreme Court, 
for example, has said of privileges that. 
“ |w|hatever their origins, these 
exceptions to the demand for every 
man's evid mce are not lightly created 
nor expansively construed, for they are 
in derogation of the search for truth." 
United States v. Nixon, 418 U.S. 683 
(1974). Federal courts have 
unanimously refused to recognize a 
privilege for environmental audits in the 
context of government investigations. 
See, e.g., United States v. Dexter, 132
F.R.D. 8 .9-10 (D.Conn. 1990) 
(application of a privilege "would 
effectively impede (EPA's) ability to 
enforce the Clean Water Act, and would 
be contrary to stated public policy.")

2. Eighteen months have failed to 
produce any evidence that a privilege is 
needed. Public testimony on the interim 
policy confirmed that EPA rarely uses 
audit reports as evidence. Furthermore, 
surveys demonstrate that environmental 
auditing has expanded rapidly over the 
past decade without the stimulus of a 
privilege. Most recently, the 1995 Price 
Waterhouse survey found that those few 
large or mid-sized companies that do 
not audit generally do not perceive any 
need to; concern about confidentiality 
ranked as one of the least important 
factors in their decisions.

3. A privilege would Invite 
defendants to claim as "a ud it" material 
almost any evidence the government 
needed to establish a violation or 
dotermine who was responsible. For 
oxample. most audit privilege bills 
undor consideration in federal and state 
legislatures would arguably protect 
factual information—such as health 
studies or contaminated sediment 
data—and not just the conclusions of 
:ho auditors. While tho government 
might have access to required 
nonitoring data under the law. as some 
itiilusirv oommeciers It ;vo 'aivgestud, i 
•rivtiega of that nainr; would clonk

underlying facts needed to determine 
whether such data were accurate.

4. An audit privilege would breed 
litigation, as both parties struggled to 
determine what material fe ll w ith in  its 
scope. The problem is compounded by 
the lack of any clear national standard 
for audits. The "in camera" (i.e., non­
public) proceedings used to resolve 
these disputes under some statutory 
schemes would result in a series of 
time-consuming, expensive mini-trials.

5. The Agency’s policy eliminates the 
need for any privilego as against the 
governmqnt, by reducing c iv il penalties 
and crim inal liab ility  for those 
companios that audit, disclose and 
correct violations. The 1995 Price 
Waterhouse survey indicated that 
companies would expand their auditing 
programs in exchange for the kind of 
incentives that EPA provides in its 
policy.

6. Finally, audit privileges are 
strongly opposed by the law 
enforcement community, including the 
National District Attorneys Association, 
as well as by public interest groups. 
(See, e.g.. Docket. II-C-21. II-C -28. I I -  
C-52, IV-G-10, II—C—25. IT-C-33, II-C - 
52, IF—C—48, and II—G—13 through II—G— 
24.)

G. Effect on States
The final policy reflects EPA's desire 

to develop fair and effective incentives 
for self-policing that w ill have practical 
value to states that share responsibility 
for enforcing federal environmental 
laws. To that end, the Agency has 
consulted closely w ith  state officials in 
developing this policy, through a series 
of special meetings and conference calls 
in addition to the extensive opportunity 
for public comment. As a result. EPA 
believes its final policy is grounded in 
commonrsense principles that should 
prove useful in the development of state 
programs and policies.

As always, states are encouraged to 
experiment w ith  different approaches 
that do not jeopardize the fundamental 
national interest in assuring that 
violations of federal law do not threaten 
the public health or the environment, or 
make it profitable not to comply. The 
Agency remains opposed to state 
legislation that does not include these 
basic protections, and reserves its right 
to bring independent action against 
regula'ad entities for violations of 
federal low that threaten human health 
or tho environment, reflect crim inal 
conduct or repeated noncompiiance, or 
allow one company ?o make a 
substantial profit at tlm expense of its 
law-abiding competitors. Where n stale 
has obtained appropriate sanctions

needed to deter such misconduct, there 
is no need for.EPA action.

H. Scope of Policy
EPA has developed this document as 

a policy to guide settlement actions.
EPA employees w ill be expected to 
follow this policy, and the Agency w ill 
take steps to assure national consistency 
in application. For example, the Agoncy 
w ill make public any compliance 
agreements reached under this policy, 
in order to provide the regulated 
community w ith fair notice of decisions 
and greater accountability to affected 
communities. Many in the regulated 
community recommended that the 
Agency convert the policy into a 
regulation because they fell it might 
ensure greater consistency and 
predictability. While EPA is taking steps 
to ensure consistency and predictability 
and believes that it w ill be successful, 
the Agency w ill consider this issue and 
w ill provide notice i f  it determines that 
a rulemaking is appropriate.

II. Statement o f Policy: Incentives for 
Self-Policing

Discovery, Disclosure, Correction 3nd 
Prevention
A. Purpose

This policy is designed to enhance 
protection of human health and the 
environment by encouraging regulated 
entities to voluntarily discover, disclose, 
correct and prevent violations of federal 
environmental requirements.

B. Definitions

For purposes of this policy, the 
following definitions apply:

"Environmental A ud it" has the 
definition given to it in EPA's 1986 
audit policy on environmental auditing,
i.e., "a systematic, documented, 
periodic and objective review by 
regulated entities of facility operations 
and practices related to meeting 
environmental requirements."

“ Due Diligence" encompasses the 
regulated entity's systematic efforts, 
appropriate to the size ar.d nature of its 
business, to prevent, detect and correct 
violations through all of the following:

(a) Compliance policies, standards 
and procedures that identify how 
employees and agents are to meet the 
requirements of laws, regulations, 
permits and other sources of authority 
for environmental requirements:

(b) Assignment of overall 
responsibility for overseeing compliance 
with policies, standards, and 
procedures, and assignment of specific 
responsibility for assuring compliance
at uach facility or operation;



Federal Register /  Vol. 60. No. Z46 / Friday, December 22, 1995 / Notices 60711

(c) Mechanisms for systematically 
assuring that compliance policies, 
standards and procedures are being 
carried out, including monitoring and 
auditing systems reasonably designed to 
detecTand correct violations, periodic 
evaluation o f the overall performance of 
the compliance management system, 
and a means for employees or agents to 
report violations of environmental 
requirements without fear of retaliation;

(d) Efforts to communicate effectively 
tho regulated entity’s standards and 
procedures to all employees and other 
agents;

(e) Appropriate incentives to 
managers and employees to perform in 
accordance w ith the compliance 
policies, standards and procedures, 
including consistent enforcement 
through appropriate disciplinary 
mechanisms; and

(f) Procedures for the prompt and 
appropriate correction of any violations, 
and any necessary modifications to the 
regulated entity's program to prevent 
future violations.

"Environmental audit report”  means 
the analysis, conclusions, and 
recommendations resulting from an 
environmental audit, but does not 
include data obtained in, or testimonial 
evidence concerning, the environmental 
audit.

"Gravity-based penalties" are that 
portion of a penalty over and above the 
economic benefit., i.e., the punitive 
portion of the penalty, rather than that 
portion representing a defendant's 
economic gain from non-compliance. 
(For further discussion of this concept, 
see "A  Framework for Statute-Specific 
Approaches to Penalty Assessments” , 
#G M -22,1980, U.S. EPA General 
Enforcement Policy Compendium).

"Regulated entity”  means any entity, 
including a federal, state or municipal 
agency or facility, regulated under 
federal environmental laws.

C. Incentives for Self-Policing
1. No Gravity-Based Penalties

Where the regulated entity establishes 
that it satisfies all of the conditions of 
Section D of the policy, EPA w ill not 
seek gravity-based penalties for 
violations of federal environmental 
requirements.

2. Reduction of Gravity-Based Ponalties 
by 75%

EPA w ill reduce gravity-based 
punalties for violations of federal 
environmental requirements hy 75'i:> so 
long as the regulated entity satisfies all 
of the conditions of Section 1)121 
through 0(9) hulmv.

3. No Criminal Recommendations
(a) EPA w ill not recommend to the 

Department of Justice or other 
prosecuting authority that crim inal 
charges be brought against a regulated 
entity where EPA determines that all of 
the conditions in Section D are satisfied, 
so long 83 the violation does not 
demonstrate or involve:

(i) a prevalent management 
philosophy or practice that concealed or 
condoned environmental violations: or

(ii) high-level corporate offic ials’ or 
managers' conscious involvement in, or 
w illfu l blindness to, the violations.

(b) Whether or not EPA refers the 
regulated entity for crim inal prosecution 
under this section, the Agency reserves 
the right to recommend prosecution for 
the crim inal acts of ind iv idua l managers 
or employees under existing policies 
guiding the exercise o f enforcement 
discretion.

4. No Routine Request for Audits
EPA w ill not request or use an 

environmental audit report to in itiate a 
c iv il or crim inal investigation o f the 
entity. For example, EPA w ill not 
request an environmental audit report in 
routine inspections. If the Agency has 
independent reason to believe that a 
violation has occurred, however, EPA 
may seek any information relevant to 
identifying violations or determining 
liab ility  or extent o f harm.

D. Conditions

1. Systematic Discovery
The violation was discovered through:
(a) an environmental audit; or
(b) an objective, documented, 

systematic procedure or practice 
reflecting the regulated entity’s duo 
diligence in preventing, detecting, and 
correcting violations. The regulated 
entity must provide accurate and 
complete documentation to the Agency 
as to how it exercises due diligence to 
prevent, detect and correct violations 
according to the criteria for due 
diligence outlined in fe c tio n  B. EPA 
may require as a condition o f penalty 
mitigation that a description of the 
regulated entity’s due diligence efforts 
be made publicly available.

2. Voluntary Discovery
The violation was identified 

voluntarily, and not through a legally 
mandated monitoring or sampling 
requirement prescribed by statute, 
regulation, permit, judicial or 
administrative order, or consent 
agreement. For example, the policy does 
not apply to:

(a) emissions violations detected 
throui>li a i ontinuous emissions monitor

(or alternative monitor established in a 
permit) where any such monitoring is 
reauired;

lb) violations of National Pollutant 
Discharge Elimination System (NPDES) 
discharge lim its detected through 
required sampling or monitoring;

(c) violations discovered through a 
compliance audit required to be 
performed by the terms of a consent 
order or settlement agreement.

3. Prompt Disclosure
The regulated entity fu lly discloses a 

specific violation w ith in  10  days (or 
such shorter period provided by law) 
after it has discovered that the violation 
has occurred, or may have occurred, in 
writing to EPA;

4. Discovery and Disclosure 
Independent of Government or Third 
Party Plaintiff

The violation must also be identified 
and disclosed by the regulated entity 
prior to;

(a) the commencement of a federal, 
state or local agency inspection or 
investigation, or the issuance by such 
agency of an information request to the 
regulated entity; “

(b) notice of a citizen suit;
(cj the filing of a complaint by a third 

party;
(d) the reporting o f the violation to 

EPA (or other government agency) by a 
"whistleblower" employee, rather than 
by one authorized to speak on behalf of 
the regulated entity; or

(e) imminent discovery of the 
violation by a regulatory agency;

5. Correction and Remediation
The regulated entity corrects the 

violation w ith in 60 days, certifies in 
writing that violations have been 
corrected, and takes appropriate 
measures as determined by EPA to 
remedy any environmental or human 
harm due to tho violation. If  more than 
60 days w ill be needed to correct the 
violation(s), the regulated entity must so 
notify EPA in writing before the 60-day 
period has passed. Where appropriate. 
EPA may require that to satisfy 
conditions 5 and 6, a regulated entity 
enter into a publicly available written 
agreement, administrative consent order 
or judicial consent decree, particularly 
where compliance or remedial measures 
are complex or a lengthy schedule for 
attaining and maintaining compliance 
or remediating harm is required;

6. Prevent Recurrence
The regulated entity agrees in writing 

to lake steps to prevent a recurrence of 
the violation, which may include 
improvements to its environmental 
auditing or due diligence efforts;
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7. No Repeat Violations
The specific violation (or closely 

related violation) hos not occurred 
previously w ith in  the past three years at 
the same facility, or is not part of a 
pattern of federal, state or local 
violations by the facility's parent 
organization ( if any), which hove 
occurred w ith in  the past five years. For 
the purposes of this section, a violation 
is:

(a) any violation o f federal, state or 
local environmental law identified in a 
judicial or administrative order, consent 
agreement or order, complaint, or notice 
of violation, conviction or plea 
agreement; or

(b) any act or omission for which the 
regulated entity has previously received 
penalty mitigation from EPA ora state 
or local agency.

8. Other Violations Excluded
The violation is not one which (i) 

resulted in serious actual harm, or may 
have presented an imminent and 
substantial endangerment to. human 
health or the environment, or (ii) 
violates the specific terms of any 
judicial or administrative order, or 
consent agreement.

9. Cooperation
Tho regulated entity cooperates as 

requested by EPA and provides such 
information as is necessary and 
requested by EPA to determine 
applicability of this policy. Cooperation 
includes, at a m inimum, providing all 
requested documents and access to 
employees and assistance in 
investigating the violation, any 
noncompliance problems related to the 
disclosure, and any environmental 
consequencos related to the violations.

E. Economic Benefit
EPA w ill retain its fu ll discretion to 

recover any economic benefit gained as 
a result of noncompliance to preserve a 
"lavel playing fie ld " in which violators 
do not gain a competitive advantage 
over regulated entities that do comply. 
EPA may forgive the entire penalty for 
violations which meet conditions t 
through 9 in section D and, in the 
Agency's opinion, do not merit any 
penalty due to the insignificant amount 
of any economic benefit.

F. Effect on State Law, Regulation or 
Policy

EPA w ill work closely w ith  states to 
encourage their adoption of policies that 
reflect the incentives and conditions 
outlined in this policy. EPA remains 
firm ly opposed to statutory 
environmental audit privileges that 
shield evidence of environmental 
violations and undermine the public's 
right to know, as well as to blanket 
immunities for violations that reflect 
crim inal conduct, present serious 
threats or actual harm to health and the 
environment, allow noncomplying 
companies to gain an economic 
advantage over their competitors, or 
reflect a repeated failure to comply w ith 
federal law. EPA w ill work w ith  states 
to address any provisions of state audit 
privilege or immunity laws that are 
inconsistent w ith this policy, and which 
may prevent a timely and appropriate 
response to significant environmental 
violations. The Agency reserves its right 
to take necessary actions to protect 
public health or the environment by 
enforcing against any violations of 
federal law.

G. Applicability
(1) This policy applies to the 

assessment of penalties for any 
violations under all of the federal 
environmental statutes that EPA 
administers, and supersedes any 
inconsistent provisions in media- 
specific penalty or enforcement policies 
and EPA’s 1986 Environmental 
Auditing Policy Statement.

(2) To the extent that existing EPA 
enforcement policies are not 
inconsistent, they w ill continue to apply 
in conjunction w ith  this policy. 
However, a regulated entity that has 
received penalty mitigation for 
satisfying specific conditions under this 
policy may not receive additional 
penalty mitigation for satisfying the 
same or sim ilar conditions under other 
policies for the same violation(s), nor 
w ill this policy apply to violations 
which have receivod penalty mitigation 
under other policies.

(3) This policy sets forth factors for 
consideration that w ill guide the 
Agency in  the exercise of Its 
piosecutorial discretion. It states the

Agoncy’s views as to the proper 
allocation of its enforcement resources. 
The policy is not final agency action, 
and is intended as guidance. It does not 
create any rights, duties, obligations, or 
defenses, implied or otherwise, in any 
th ird parties.

(4) This policy should be used 
whenever applicable in settlement 
negotiations for both administrative and 
c iv il judicial enforcement actions. It is 
not intended for use in  pleading, at 
hearing or at trial. The policy may be 
applied at EPA’s discretion to the 
settlement of administrative and judicial 
enforcement actions instituted prior to. 
but not yet resolved, as of the effective 
date of this policy.

H. Public Accountability

(1) W ithin 3 years of the effective date 
of this policy. EPA w ill complete a 
study of the effectiveness of the policy 
in encouraging:

(a) changes in compliance behavior 
w ith in  the regulated community, 
including improved compliance rates;

(b) prompt disclosure and correction 
of violations, including timely and •  
accurate compliance w ith  reporting ”  
requirements;

(c) corporate compliance programs 
that are successful in preventing 
violations, improving environmental 
performance, and promoting public 
disclosure;

(d) consistency among state programs 
that provide incentives for voluntary 
compliance.

EPA w ill make the study available to 
the public.

(2) EPA w ill make publicly available 
the terms and conditions of any 
compliance agreement reached under 
this policy, including the nature of the 
violation, the remedy, an i  the schedule 
for returning to comph'.'ce.

I. Effective Date

This policy is effective January 22, 
1996.

Dated: Decomber 18.1995.
Steven A. H erm an,
Assistant Adm inistrator fo r Enforcement and 
Compliance Assurance.
|FR Doc. 95-31146 Filed 12-21-95: 8:45 ami
BILLING COOB U40-60-P
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DEPARTMENT OF LAW

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

OUR FAX N O . :  ( 9 0 7 )  2 5 8 - 4 9 7 8

PLEASE REPLY TO:

"  IW M S J J J H A V E N u e , SUITE2DO 
ANCHORAGE. ALASKA 9950 1-1994 
PHONE. (907)359-5100 
FAX: (907)275-3697

a KEY BANK BUILDING
100 CUSHMAN ST., SUITE JCO 

FAIRBANKS. ALASKA 99701-1579 
PHONE: (907)451-2311
FAX: (907)451-2346

O  P. O. BOX 110300-OIMOND COURT HOUS 
JUNEAU. ALASKA 99311-0300 
PHONE: (907)465-3500
FAX: (907) ASS-6735

TONY KNOWLES. GOVERNOR

FAX T R A N S M I T T A L  L E T T E R

★ ■* k it -k

T h e  i n f o r m a t i o n  c o n t a i n e d  in this fax is c o n f i d e n t i a l  a n d / o r  
p r i v i l e g e d .  T h i s  fax is i n t e n d e d  to b e  r e v i e w e d  i n i t i a l l y  b y  on l y  
the i n d i v i d u a l  n a m e d  below. If the r e a d e r  of this t r a n s m i t t a l  p a g e  
is n o t  the i n t e n d e d  r e c i p i e n t  or a r e p r e s e n t a t i v e  of the i n t e n d e d  
recip i e n t ,  y o u  a r e  h e r e b y  n o t i f i e d  that a n y  review, d i s s e m i n a t i o n  
o r  c o p y i n g  of this fax or the i n f o r m a t i o n  c o n t a i n e d  h e r e i n  is 
p r o h i b i t e d .  If y o u  ha v e  r e c e i v e d  this fax in error, p l e a s e  
i m m e d i a t e l y  n o t i f y  the s e n d e r  b y  t e l e p h o n e  and r e t u r n  this f a x  to 
the s e n d e r  at the a b o v e  address. T h a n k  you.

DATE:

-kit it it it

TIME

P L E A S E  D E L I V E R  /THE F O L L O W I N G  P A G E S  TO: 

N A M E :  ■ jj / r H S t J L & f  ■ __________________

L O C A T I O N :  /J xT lC Y U

/ -  9 i 7 - ' - & 5 - - W Y /t,F A X  NUMBER:

T O T A L  N U M B E R  OF P A G E S INC L U D E S  THIS C O V E R  LETTER.

R E M A R K S :

FROM: T o b y  N . S t c i n b e r g e r
A s s i s t a n t  A t t o r n e y  G e n e r a l, G o v e r n m e n t a l  A f f a i r s  
A t t o r n e y  G e n e r a l ' s  O f f i c e ,  A n c h o r a g e

IF Y O U  D O  N O T  R E C E I V E  A L L  PAGES, p l e a s e  call: A n n e t t e  B r o w n  a t  ( 9 0 7 ) 2 6 9 - 5 1 3 6

Thank you -- have  a n ic e  day!

03-CSLH
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TONY KNOWLES. GOVERNOR

PLEASE REPLY TO:

/
P'riCNE (907)259-5 ’ 00
FAX: (907)276-3697DEPARTMENT OF LAW

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L
’J  KEY SANK BUILDING

100 CUSHMANS'. SUITE200 
Fairbanks, alaska 99701-20.
PHONE: (907)251-23 f ■
FAX. (907)251-2520

A p r i l  25, 1996

VIA FACSIMILE M D  MAIL 

H o n o r a b l e  J o e  G r e e n
Chairman, H o u s e  R e s o u r c e s  C o m m i t t e e
Sta t e  of A l a s k a
State C a p i t o l
Juneau, A l a s k a  99301-1182

Re: C S S B  1 9 9 ( F I N ) ; An A c t  r e l a t i n g  to e n v i r o n m e n t a l
a u d i t s  and h e a l t h  and s a f e t y  audi t s  to d e t e r m i n e  
c o m p l i a n c e  w i t h  c e r t a i n  laws, permits, and 
r egulations.

Yesterday, I t e s t i f i e d  b e f o r e  the H o u s e  R e s o u r c e s
C o m m i t t e e  r e g a r d i n g  CS S B  1 9 9 (FIN). D u r i n g  m y  t estimony, you 
r e q u e s t e d  t h a t  I submit a s u m m a r y  of m y  t e s t i m o n y  in a letter 
b e c a u s e  of t i m e  constraints.

As I explained in m y  testimony, I am c o n c e r n e d  t h a t  CSSB
1 9 9 (FIN) m a y  c o m p r o m i s e  or e v e n  j e o p a r d i z e  A l a s k a ' s  f e d e r a l l y  
a p p r o v e d  and fede r a l l y  f u n d e d  O S H A  program.

In order to under s t a n d  h o w  this bill m a y  a f f e c t  A l a s k a ' s
O S H A  p rogram, it is i m p o r t a n t  t o  u n d e r s t a n d  t h e  r e l a t i o n s h i p  
be t w e e n  A l a s k a ' s  O S H A  p r o g r a m  a n d  the f e d e r a l  O S H A  program.

In t h e  mid-1970's, t h e  U.S. C o n g r e s s  e n a c t e d  the
O c c u p a t i o n a l  S a f e t y  and H e a l t h  A c t  (“OSHA"). 29 U.S.C. § 650.
Congress gave the U.S. D e p a r t m e n t  of Lab o r  t h e  p o w e r  t o  p r o m u l g a t e  
workplace safety standards. Congress also gave the U.S. D e p a r t m e n t  
of Labor the right to enter workpl a c e s  and conduct inspections. 29 
U.S.C. § 657. In 2 9 U.S.C. § 657, C o n g r e s s  g a v e  t h e  U.S.
Department of Labor the a uthority to subpoena persons and d o c u m e n t s  
w h e n  it c o n d u c t s  inspections.

Dear R e p r e s e n t a t i v e  Green
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In the Occupational Safety and H e a l t h  Act, C o n g r e s s  also 
p r o v i d e d  t h a t  t h e  U.S. D e p a r t m e n t  of L a b o r  c o u l d  a p p r o v e  a state 
O S H A  p l a n  so long as t h e  s t a t e  O S H A  p l a n  w a s  as e f f e c t i v e  as 
federal OSHA. 29 U.S.C. § 667. T h e r e  are a b o u t  26 f e d e r a l l y  
a p p r o v e d  sta t e  plans.

In 29 C.F.R. § 1952.240, the U.S. D e p a r t m e n t  of Labor 
a p p r o v e d  A l a s k a’s s t a t e  pl a n  be c a u s e  it is as e f f e c t i v e  as the 
f e d e r a l  program. AS 18.60.030(5). C o n s equently, t h e  U.S. 
D e p a r t m e n t  of L a b o r  o v e r s e e s  A l a s k a ' s  s t a t e  O S H A  p r o g r a m  and 
s u b s t a n t i a l l y  funds t h e  program.

C S S B  1 9 9 (FIN), in m y  opinion, will m a k e  our s t ate OSHA 
p r o g r a m  less e f f e c t i v e  t h a n  t h e  federal O S H A  p r o g r a m  in t w o  ways.

First, C S S B  199 (FIN) creates a p r i v i l e g e  for ‘'audits.’’ 
The  f e d e r a l  O S H A  p r o g r a m  has no su c h  privilege. Currently, when 
the Alaska Department of Labor conducts its investigation, it, like 
t h e  U.S. D e p a r t m e n t  of Labor, can s u b p o e n a  d o c u m e n t s  f r o m  an 
employer. AS 18.60.083. T h i s  bill wi l l  p r e v e n t  the Alaska 
D e p a r t m e n t  of L a b o r  from s u b p o e n a i n g  a u d i t  i n f o r m a t i o n  t h a t  the 
U.S. Department of Labor can subpoena. Documents, such as audits, 
can provide very important evidence, particularly in cases w h e r e  an 
e m p l o y e r  h a s  w i l l f u l l y  v i o l a t e d  an O S H A  regulation. 
AS 18.60.095(a). It is ve r y  difficult to prove an employer's state 
of mind; o f t e n  the A l a s k a  D e p a r t m e n t  of L a b o r  m u s t  w e i g h  the 
e m p l o y e r ' s  w o r d  a g a i n s t  a n  e m p l o y e e ' s  word. U n d e r  CS S B  199(FIN), 
the Department would net be able to o b t a i n  a u d i t  i n f o r m a t i o n  w h i c h  
m i g h t  d e m o n s t r a t e  t h a t  t h e  e m p l o y e r  k n e w  of t h e  v i o l a t i o n  and 
k n o w i n g l y  c h o s e  n o t  to c o r r e c t  the violation. In contrast, the 
U.S. D e p a r t m e n t  of L a b o r  c o u l d  o b tain t h i s  i n f o r m a t i o n  d u r i n g  its 
inspection.

Second, C S S B  1 9 9 (FIN) p r o v i d e s  i m m u n i t y  in c e r t a i n  
situations. T h e  U.S. D e p a r t m e n t  of L a b o r  d o e s  not p r o v i d e  
e m p l o y e r s  w i t h  immunity. Consequently, the U.S. D e p a r t m e n t  of 
Labor could bring OS H A  citations against employers, that the Alaska 
D e p a r t m e n t  of L a b o r  c o u l d  not bring.

Of a l l  of the s t a t e s  th a t  h a v e  p a s s e d  bills s i m i l a r  to 
CSSB 1 9 9 (FIN), I am only a w a r e  of one sta t e  t h a t  h a s  e x p a n d e d  the 
a u d i t  p r i v i l e g e / i m m u n i t y  b e y o n d  e n v i r o n m e n t a l  audits. T o  my 
knowledge, only Texas has expanded the a u d i t  p r i v i l e g e / i m m u n i t y  to 
“h e a l t h  and s a f e t y  audits." T e x a s  d o e s  n o t  h a v e  a f e d e r a l l y  
a p p r o v e d  s t a t e  O S H A  plan. C o n s e quently, the U.S. D e p a r t m e n t  of 
Labor conducts workplace safety inspections in Texas. Federal OS H A  
e n f o r c e m e n t  w o u l d  n o t  be a f f e c t e d  by the T e x a s  law.

A l a s k a  w o u l d  be the first state, w h i c h  has a f e d e r a l l y  
a p p r o v e d  O S H A  state plan, t h a t  p a ssed a law e x p a n d i n g  the audit
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privile g e / i m m u n i t y  to work p l a c e  s a f e t y  inspections. A t t a c h e d  is a 
l e t t e r  from t h o  U.S. D e p a r t m e n t  of L a b o r  i n d i c a t i n g  th a t  CSSB 
1 9 9 (FIN) m a y  j e o p a r d i z e  A l a s k a ' s  O S H A  plan.

E n c l o s u r e  

T N S : a k b

cc: S e n a t o r  L o r e n  Lem a n
H o n o r a b l e  C o m m i s s i o n e r  T o m  Cash e n  
D e p a r t m e n t  of L a b o r  

P a t r i c k  Pourchot, L e g i s l a t i v e  D i r e c t o r  
O f f i c e  of t h e  G o v e r n o r  

D e b o r a h  Behr, A s s i s t a n t  A t t o r n e y  Ge n e r a l  
L e g i s l a t i o n  & R e g u l a t i o n s  Section 

D e p a r t m e n t  of Law
M a r i e  Sansone, A s s i s t a n t  A t t o r n e y  G e n e r a l  
D e p a r t m e n t  of Law 

C h r y s t a l  Smith, Legal A d m i n i s t r a t o r  
D e p a r t m e n t  of L a w

V e r y  truly yours,

B R U C E  M. B O T E L H O  
A T T O R N E Y  G E N E R A L

T o b y  N. S t e i n b e r g e r  
A s s i s t a n t  A t t o r n e y  G e n e r a l



APR-25-96 THU 03:22 PM AG'S ANC GOVT AFFAIRS FAX NO. 907 258 4978 P. 05
04/23/96 10:46 Q206 653 6499 0£HA REGION X ® 002

j U.S. Department of Labor Occupational Safety and Health Administration 
1111 Third Avenue, Suite 715 
Seattle, Washington 98101-3212

Telephone: (206) 553-5930 
FAX: (206) 553-6499

Reply to the Attention of: STP 1-1/jrs

April 23, 1996

The Honorable Tom Cashen, Commissioner 
Alaska Department o f labor 
P ,0 . Box 21149 
Juneau, AK 99802-1149

Dear Commissioner Cashen:

Per your request we have performed a preliminary review of Alaska Senate Bill 199 regarding 
privileges and immunities related to disclosure of certain self-audits. Based on this review, it appears 
that the Bill, as written, would substantially impact current enforcement of the stare’s occupational 
safety and health laws. It is our opinion that the provisions o f the Bill would materially change the 
burden of proof for safety and health standards violations classified as willful, making it much more 
difficult to sustain a willful violation.

We might concur in a provision to disallow the state from citing retroactively violations that an 
employer finds, himself in the course of an internal audit (a policy we believe might actually be in the 
interest of safety); but this legislation attempts to bold an employer immune and create a new 
privilege disallowing the state to use the employers business records as evidence of knowing or 
intentional wrong doing when the state finds subsequent violations, a sort of corporate right against 
self-incrimination, We believe that, if enacted into law, this legislation could leave the Alaska 
occupational safety and health program in a situation in which it could be reasonably argued that the 
program is less effective than the federal program and subject to planwithdrawal proceedings.

Again, please be aware that this assessment is preliminary. We would be pleased to provide an in- 
depth review' and legal analysis if you so desire; however, such an analysis would require significantly 
more time to complete.

Richard S. Terrili
Acting Regional Administrator



Alaska Forest Association, Inc.
111 STEOMAN SUIT! 200 
KETCHIKAN, ALASKA 8S801-6BBB 
Rhon* 807-22 B-fll 14 
FAX B07-225-S820

Testimony of Jack K. Fhclps, Executive Director 
In support of CSSB 199(RES)

Offered to the Senate Finance Committee 
March 26 ,1996

Mr. Chairman, members of the committee:

My name is Jack Phelps and I am Executive Director of the Alaska Forest Association. The timber 
industry and the Association support the concept of environmental and safety self-audits, as embodied in 
the Resources Committee substitute for Senate Dili 199. The Association believes that the true purpose 
of environmental laws is to protect the environment, and of safety laws to protect people. Their purpose 
is not to levy fines nor to provide a source of Income and jobs for bureaucrats. Self-audits promote this true 
purpose.

Too often, companies, especially smaller companies, con ill afford to contact agencies regarding 
known or suspected problems. They fear the result o f such contacts will be crippling fines or the discovery 
of new, unsuspected problems which could put them out of business. With the self-audit concept, 
companies will be given new incentive to work towards compliance and the assurance that agencies will 
truly be available to help them get there without the threat of bankruptcy.

The concepts developed in CSSB 199(RliS) are not untried. Other states, notably Texas, have 
implemented environmental self-audits with a good measure of success. While it may require a shift of 
emphasis for some of our agencies, similar laws can work equally well in Alaska.

The AFA appreciates the 19th Legislature’s efforts to develop practical efficiencies in areas of 
government interaction with private industry. CSSIJ 199(RES) is a prime example of those efforts. The 
AlvA also appreciates the willingness of the Resources Committee to work with timber and mining 
companies to ensure the present bill reflects their needs in the real world. Please pass CSSB 199(RES) on 
for consideration by the full Senate as quickly as possible.

SRRV1N0  AlASKA'S FORF-ST INDUSTRY



SENATOR LOREN LEMAN Northwest Anchorage

716 W 4tli Avc, Ste 540, Anchorage AK 99501 258-8189 Session: State Capitol, Juneau AK 99801 465-2095

April 23,1996

Mr. Robert C. Bundy 
United States Attorney 
District of Alaska at Anchorage 
Federal Building & U.S. Courthouse 
222 West 7th Avenue, #9, Room 253 
Anchorage, Alaska 99513-7567

Dear Mr. Bundy:

I am responding to your April 19 letter to Rep. Joe Green regarding Senate Bill 199, 
legislation I introduced to create incentives for regulated entities to conduct environmental, health 
and safety self-audits. Your letter disappointed me in that it misstates both the intent and the 
substance of the legislation.

SB 199 is neither "anti-environment" or "anti-law enforcement", as you charge. Instead, it 
will have just the opposite effect. I speak from my 22 years in Alaska as a consulting 
civil/environmental engineer. I have helped many clients respond to environmental challenges. 
Additionally, I have worked as a commercial fisherman for most of my life. I have a personal 
stake in environmental protection.

Many of your arguments mirror objections the Knowles Administration has already raised, 
and to which we have already responded in other foiums. I will not revisit those issues here. 
However, original issues you have raised deserve comment

First, you describe the immunity provision as "radical", but then praise the EPA's new 
immunity policy which was finalized in December 1995. The two are not in conflict There are 
certainly differences between SB 199 and the EPA approach, and for various reasons we believe 
our approach is superior. However, the similarities far outweigh the differences. To say that you 
"endorse and support" the EPA policy while condemning SB 199 as "radical" only betrays your 
unsupported bias against the approach that many states are taking.

Under EPA's new policy, the agency will not seek any gravity-based penalties for 
violations that are discovered through a self-audit and promptly reported to the agency. Just like 
SB 199, the EPA attaches many conditions to the benefit: the violations reported must not have 
resulted in serious harm to the environment, repeat offenders are excluded, the regulated entity 
must correct the problem and take steps to prevent future recurrence, etc.

However, the immunity provision in SB 199 is actually stricter in some respects. For 
example, immunity is available only if a business first provides notification to the agency of its 
intent to conduct an audit. The EPA policy has no such requirement In addition, EPA offers a 
75% reduction in penalties even if the reported violations were not discovered through a self-audit 
In contrast, immunity in SB 199 is allowed only for violations that arise from a self-audit. Given 
these realities it is nonsensical to praise EPA's policy while labeling SB 199 as "radical".

Your second point is that the audit privilege would "[allow] facts that are important to the 
protection of public health and the environment to be hidden from public view and from 
government officials." However, SB 199 provides in Section 09.25.465 that any document,



Mr. Robert C. Bundy 
April 23,1996 
Page 2

communication, datum, repoi : or other information that must be maintained or reported as part of 
an existing law, regulation, or permit requirement is not covered by the self-audit privilege. 
Furthermore, privilege cannot be claimed for information that a regulatory agency obtains through 
its own monitoring or sampling, nor does the privilege apply if the regulatory agency obtains 
information from a third party or a "whistleblower".

These resuictions on the privilege beg the following question: what is the information that 
agencies routinely use in enforcement proceedings that will be denied to them if a self-audit 
privilege is enacted in Alaska? I have never received a satisfactory answer to this question. In 
fact, objections like yours have been aired in 16 other states which have passed audit privilege 
laws, and each state found these arguments wanting.

You may also be aware that there are now 10 other states where self-audit privilege and/or 
immunity bills have been approved by at least one house of the legislature. A bill has been 
introduced in Congress as well. Our Congressman Don Young is one of six original cosponsors 
of the federal legislation.

Clearly, self-audit privilege and immunity legislation is an idea that is gaining popularity. 
Rather titan resisting this trend, the Department of Justice and the Environmental Protection 
Agency ought to become constructively involved in these efforts. However, a prerequisite to 
constructive involvement is that federal agency leaders must rid themselves of the mindset that 
"Washington knows best" on every issue.

Sincerely,

Loren Leman
Chairman, Senate Resources Committee

cc: Representative Joe Green



Headquarters: 
217 ' jireet, Suite 201 

Juneau, Alaska 99801 
(907) 586-2323 FAX 463-5515

♦STATE* 
CHAMBER
OF COMMERCE

C S, { /V  
TESTIMONY ON CSSB 199

Thank you for the opportunity to provide testimony on Committee Substitute for Senate Bill 199, 
regarding environmental, health and safety self-audits for businesses. .

My name is Pamela LaBolle, and I am President o f the Alaska State Chamber o f Commerce. The 
State Chamber represents approximately 700 member businesses statewide which provide jobs to 
nearly 70,000 employees. Our network o f representation also includes the 6000 business members 
o f the local Chambers of Commerce throughout Alaska. As the Voice o f Business, ASCC’s mission 
is to create a climate in our state that is conducive to a strong private sector economy.

I am here today to speak in support o f CSSB 199. This legislation provides businesses with an 
opportunity to conduct self-audits in an effort to assure they are in compliance with environmental, 
health and safety laws. We believe this creates an incentive for businesses who find they have 
inadvertently been out of compliance with a  law or regulation to voluntarily correct their actions and 
strive to operate in the acceptable and prescribed manner.

The issues of disclosure of privileged information and the presumption o f immunity are important 
ones. When voluntarily disclosing evidence o f a self-incriminating nature, businesses need some 
assurance that the evidence they provide does not place them in a position o f jeopardy. Although 
the State may have agreed not to prosecute on compliance issues discovered through self-audit, 
businesses would be loath to put themselves in a  position to be sued by a third party, such as a 
special interest group. We hope the Rules o f Procedure that govern criminal and civil cases provide 
the necessary safeguards for self-auditing businesses.

We believe that government should strive to be supportive of business activity, with an attitude o f 
partnership rather than that o f a watchdog. SB 199 brings us closer to the more user-friendly 
regulatory environment the State Chamber has been advocating. Therefore, we urge the committee's 
support o f CSSB 199.
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U.S. Department of Justice

United States Attorney 
District o f Alaska at Anchorage

Federal Building <£- U.S. Courthouse
222 West 7th Avatut, #0, Room 253 Comnureiah (007)271-507}
Anchorage, Alaska 99513-7561 Foe Number: (907)271-3224

A p r i l  19, 1 9 9 6

R e p r e s e n t a t i v e  J o e  G r e e n
C h a i r m a n ,  H o u s e  R e s o u r c e s  C o m m i t t e e
s t a t e  o f  A l a s k a
S t a t e  C a p i t o l
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

Re: S e n a t e  B i l l  199? A n  A c t  r e l a t i n g  t o  e n v i r o n m e n t a l
a u d i t s  a n d  h e a l t h  a n d  s a f e t y  a u d i t s  t o  d e t e r m i n e
c o m p l i a n c e  w i t h  c e r t a i n  laws, p e r m i t s ,  a n d  r e g u l a t i o n s .

D e a r  R e p r e s e n t a t i v e  G r e e n :

I a m  w r i t i n g  t o  e x p r e s s  m y  s e r i o u s  c o n c e r n s  a b o u t  l e g i s l a t i o n
s u c h  a s  S e n a t e  Bill 199, w h i c h  w o u l d  e s t a b l i s h  a n  e v i d e n t i a r y
p r i v i l e g e  f o r  e n v i r o n m e n t a l  a u d i t s  a n d  c r e a t e  i m m u n i t y  f o r  
v i o l a t o r s  in c e r t a i n  c i r c u m s t a n c e s .  W h i l e  I n o r m a l l y  d o  n o t  
c o m m e n t  o n  p e n d i n g  s t a t e  l e g i s l a t i o n ,  t h i s  l e g i s l a t i o n  i m p l i c a t e s  
s i g n i f i c a n t  f e d e r a l  -interests. First, i n  A l a s k a  a s  in m o s t  s t a t e s ,  
f e d e r a l  e n v i r o n m e n t a l  l a w s  a r e  i m p l e m e n t e d  l a r g e l y  t h r o u g h  
f e d e r a l l y - a p p r o v e d  s t a t e  p r o g r a m s .  B y  i m p a i r i n g  a s t a t e ' s  a b i l i t y  
t o  e n f o r c e  i t s  o w n  p r o g r a m s ,  t h i s  l e g i s l a t i o n  w o u l d  h a v e  t h e  e f f e c t  
o f  i m p a i r i n g  t h e  e n f o r c e m e n t  o f  f e d e r a l  law. S t a t e  p r i v i l e g e  laws, 

s o m e  o f  w h i c h  e v e n  i n c l u d e  p e n a l t i e s  a g a i n s t  g o v e r n m e n t  o f f i c i a l s  
w h o  m a k e  d i s c l o s u r e s  o f  p r i v i l e g e d  i n f o r m a t i o n ,  w o u l d  m a k e  it m o r e  
d i f f i c u l t  f o r  t h e  s t a t e s  t o  r e f e r  m a t t e r s  f o r  f e d e r a l  e n f o r c e m e n t .  
S e c o n d ,  d e f e n d a n t s  m a y  a t t e m p t  t o  r a i s e  s t a t e  p r i v i l e g e s  i n  f e d e r a l  
p r o c e e d i n g s .  W h i l e  w e  b e l i e v e  t h e s e  p r i v i l e g e s  w o u l d  n o t  a p p l y ,  a t  
a m i n i m u m ,  v a l u a b l e  r e s o u r c e s  w o u l d  b e  w a s t e d  in l i t i g a t i o n .  T h u s ,  
t h e r e  a r e  s t r o n g  r e a s o n s  f o r  f e d e r a l  l a w  e n f o r c e m e n t  o f f i c i a l s  t o  
b e  c o n c e r n e d  a b o u t  s t a t e  l e g i s l a t i o n  t h a t  w o u l d  c r e a t e  a  n e w  
e v i d e n t i a r y  p r i v i l e g e  o r  i m m u n i t y .

I a g r e e  w i t h  A t t o r n e y  G e n e r a l  R e n o ' s  v i e w  t h a t ,  p r o p e r l y  
i m p l e m e n t e d ,  e n v i r o n m e n t a l  a u d i t s  a n d  o t h e r  s e l f - p o l i c i n g  
a c t i v i t i e s  a r e  u s e f u l  t o o l s  o f  r e s p o n s i b l e  b u s i n e s s e s .  L i k e  t h e  
A t t o r n e y  G e n e r a l ,  h o w e v e r ,  I a m  s t r o n g l y  o p p o s e d  t o  l e g i s l a t i o n  
t h a t  w o u l d  c r e a t e  a  n e w  p r i v i l e g e  e s t a b l i s h i n g  a l e g a l  r i g h t  t o  
c o n c e a l  f r o m  t h e  p u b l i c  a n d  f r o m  p u b l i c  o f f i c i a l s  a n e w  c l a s s  o f  
s e c r e t  i n f o r m a t i o n  —  i n f o r m a t i o n  r e l a t i n g  t o  e n v i r o n m e n t a l
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v i o l a t i o n s  a n d  t o  p o t e n t i a l  r i s k s  t o  p u b l i c  h e a l t h  a n d  t h e  
e n v i r o n m e n t .  E q u a l l y  r a d i c a l  w o u l d  b e  t h e  e n a c t m e n t  o f  a n e w  
i m m u n i t y  l a w  t h a t  w o u l d  p r o t e c t  e n v i r o n m e n t a l  v i o l a t o r s  f r o m
e n f o r c e m e n t ,  a n d  I s h a r e  h e r  o p p o s i t i o n  t o  n e w  i m m u n i t y  p r o v i s i o n s ,

a s  w e l l .

T h e  a t t o m e y - c l i e n t  p r i v i l e g e  a n d  w o r k  p r o d u c t  d o c t r i n e  
a l r e a d y  p r o t e c t  C r o w  d i s c l o s u r e  c e r t a i n  m a t e r i a l s  t h a t  b e a r  u p o n  
l i t i g a t i o n ,  a n d  c o u r t s  a n d  l e g i s l a t u r e s  c o n s i s t e n t l y  h a v e  r e j e c t e d  
e f f o r t s  t o  e x t e n d  t h o s e  p r o t e c t i o n s  b e y o n d  t h e i r  w e l l - e s t a b l i s h e d  
b o u n d a r i e s .  T h e r e  is n o  d e m o n s t r a t e d  n e e d  f o r  a n e w  a n d  m u c h  
b r o a d e r  e v i d e n t i a r y  p r i v i l e g e  f o r  e n v i r o n m e n t a l  a u d i t s .  A v a i l a b l e  
i n f o r m a t i o n  i n d i c a t e s  that, as a m a t t e r  o f  g o o d  b u s i n e s s  p r a c t i c e ,  
a n  i n c r e a s i n g  n u m b e r  o f  f i r m s  a r e  p e r f o r m i n g  a u d i t s  w i t h o u t  a n y  
a u d i t  p r i v i l e g e ,  s u r v e y s  a l s o  i n d i c a t e  t h a t  s t r o n g  e n v i r o n m e n t a l  
e n f o r c e m e n t  h a s  s e r v e d  as a m a j o r  I n c e n t i v e  f o r  c o m p a n i e s  t o  s e l f­

au d i t ,  a s  w e l l  as t o  c o m p l y  w i t h  t h e  law.

A n  e v i d e n t i a r y  p r i v i l e g e  f o r  a u d i t s  w o u l d  i m p e d e  l a w  
e n f o r c e m e n t  b y  a l l o w i n g  f a c t s  t h a t  a r e  i m p o r t a n t  t o  t h e  p r o t e c t i o n  
o f  p u b l i c  h e a l t h  a n d  t h e  e n v i r o n m e n t  t o  b e  h i d d e n  f r o m  p u b l i c  v i e w  
a n d  f r o m  g o v e r n m e n t  o f f i c i a l s ;  thus, it w o u l d  i n h i b i t  t h e  o p e r a t i o n  
o f  t h e  v e r y  e n g i n e  t h a t  d r i v e s  a u d i t  e f f o r t s .  B o t h  c o m p l i a n c e  w i t h  
t h e  l a w  a n d  c o r p o r a t e  a c c o u n t a b i l i t y  a r e  m o r e  l i k e l y  t o  o c c u r  
w i t h i n  t h e  c o n t e x t  o f  o p e n n e s s  t h a n  in s e c r e c y .  I n  a d d i t i o n ,  a 
p r i v i l e g e  w o u l d  i n h i b i t  a n d  e v e n  p r e v e n t  e m p l o y e e s  o t  b u s i n e s s e s  

t h a t  v i o l a t e  t h e  l a w  f r o m  c o m i n g  f o r w a r d  t o  r e p o r t  t h e i r  e m p l o y e r s  * 
t r a n s g r e s s i o n s ,  t h e r e b y  c u t t i n g  o f f  a v e r y  v a l u a b l e  s o u r c e  of 

i n f o r m a t i o n  n e e d e d  f o r  t h e  p r o t e c t i o n  o f  t h e  p u b l i c .

M o r e o v e r ,  a p r i v i l e g e  s t a t u t e  w o u l d  m i r e  e n f o r c e m e n t  e f f o r t s  
in a t a n g l e  o f  l i t i g a t i o n  o v e r  t h e  a p p l i c a b i l i t y  a n d  r e a c h  o f  t h e  
p r i v i l e g e  a n d  t h e  s c o p e  o f  e x e m p t i o n s .  C r i t i c a l  t e r m s  in t h e  
s t a t u t e  a r e  b r o a d  o r  i l l - d e f i n e d ,  a n d  t h e r e  a r e  n o  e s t a b l i s h e d  
d e f i n i t i o n s  o r  s t a n d a r d s  f o r  e n v i r o n m e n t a l  a u d i t s .  T h i s  a d d e d  
l i t i g a t i o n  w o u l d  c o n s u m e  s c a r c e  j u d i c i a l ,  p r o s e c u t o r i a l  a n d  
i n v e s t i g a t i v e  r e s o u r c e s .  U n d e r l y i n g  h e a l t h  a n d  e n v i r o n m e n t a l  
p r o b l e m s  c o u l d  b e  l e f t  u n c o r r e c t e d  a n d  t h e  p u b l i c  u n p r o t e c t e d  

d u r i n g  t h e  r e s u l t i n g  d e l a y s .

A n  e n v i r o n m e n t a l  a u d i t  p r i v i l e g e  a l s o  w o u l d  b e  h i g h l y  
s u s c e p t i b l e  t o  a b u s e .  M a n y  o f  o u r  c r i m i n a l  c a s e s  i n v o l v e  
d e f e n d a n t s  w h o  m a k e  f a l s e  s t a t e m e n t s  t o  g o v e r n m e n t  o f f i c i a l s  to 
c o n c e a l  t h e i r  e n v i r o n m e n t a l  v i o l a t i o n s ,  a n d  i t  w o u l d  b e  a n  e a s y  
m a t t e r  f o r  t h e s e  d e f e n d a n t s  t o  label o r d i n a r y  i n t e r n a l
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c o m m u n i c a t i o n s  a f t e r - t h e - f a c t  as " a u d i t s "  o r  " s e l f - e v a l u a t i o n s "  a n d  
a s s e r t  f a l s e  c l a i m s  o f  p r i v i l e g e  s i m p l y  t o  d e l a y  a n  i n v e s t i g a t i o n .  
T h e y  c o u l d  u s e  t h e  p r i v i l e g e  e v e n  t o  s h i e l d  c o n t i n u i n g  v i o l a t i o n s  
a n d  o n g o i n g  c r i m i n a l  c o n d u c t .  T h e  p u b l i c  w o u l d  b e  j u s t i f i a b l y  
u p s e t  if t h e  g o v e r n m e n t  w e r e  p r e v e n t e d  f r o m  o b t a i n i n g  i n f o r m a t i o n  
a b o u t  a v i o l a t i o n  t h a t  l e d  t o  w i d e s p r e a d  d a m a g e  o r  s e r i o u s  i n j u r y  
b e c a u s e  o f  a c l a i m  o f  a u d i t  p r i v i l e g e .

T h e  c r e a t i o n  of i m m u n i t y  f o r  t h o s e  w h o  u n d e r  c e r t a i n  
c i r c u m s t a n c e s  " v o l u n t a r i l y "  d i s c l o s e  t h e i r  v i o l a t i o n s  t o  t h e  
g o v e r n m e n t  w o u l d  b e  e q u a l l y  u n w i s e ,  h a v i n g  t h e  p o t e n t i a l  t o  a l l o w  
s e r i o u s  e n v i r o n m e n t a l  v i o l a t o r s  t o  e s c a p e  r e s p o n s i b i l i t y  f o r  t h e i r  
w r o n g d o i n g  w h e n ,  a f t e r  t h e  f a c t  a n d  a f t e r  t h e  d a m a g e  h a s  b e e n  done, 
t h e y  c o m e  f o r w a r d  a n d  d i s c l o s e  t h e i r  a c t i o n s .  A n  i m m u n i t y  
p r o v i s i o n  w o u l d  h a v e  t h e  p e r v e r s e  e f f e c t  o f  a c t i v e l y  d i s c o u r a g i n g  
p r o a c t i v e  e n v i r o n m e n t a l  m a n a g e m e n t ,  s i n c e  c o m p a n i e s  a n d  i n d i v i d u a l s  
c o u l d  i m m u n i z e  t h e m s e l v e s  r e t r o a c t i v e l y  e v e n  a f t e r  c a u s i n g  s e r i o u s  
h a r m  s i m p l y  b y  i n i t i a t i n g  a c t i o n  t o  c o r r e c t  p r o b l e m s  o n l y  
p r o s p e c t i v e l y .  T h i s  is u n c o n s c i o n a b l e  i n  a n  a r e a  o f  l a w  d e s i g n e d  
t o  p r o t e c t  t h e  h e a l t h  a n d  s a f e t y  o f  t h e  p u b l i c ,  e s p e c i a l l y  w h e r e  
t h e  v i o l a t i o n s  a t  i s s u e  m a y  h a v e  e n d a n g e r e d  t h e  p u b l i c  o r  r e s u l t e d  
i n  l o n g - t e r m  e n v i r o n m e n t a l  h a r m .  I t  w o u l d  p l a c e  l a w - a b i d i n g  
c o m p a n i e s  a t  a c o m p e t i t i v e  d i s a d v a n t a g e  a n d  is u n p a r a l l e l e d  in a n y  
o t h e r  e n f o r c e m e n t  c o n t e x t .

F i n a l l y ,  as a p o s i t i v e  a l t e r n a t i v e  t o  t h e  p r o p o s e d  
l e g i s l a t i o n ,  a n u m b e r  o f  p o l i c i e s  a n d  a w i d e  r a n g e  of p r o g r a m s  h a v e  
b e e n  d e v e l o p e d  a n d  i m p l e m e n t e d  a t  t h e  f e d e r a l  l e v e l  t o  e n c o u r a g e  
a n d  p r o m o t e  v o l u n t a r y  e n v i r o n m e n t a l  a u d i t i n g  a n d  c o m p l i a n c e ,  
w i t h o u t  t h e  n e e d  f o r  a d e l e t e r i o u s  audit, p r i v i l e g e  o r  t h e  
u n n e c e s s a r y  g r a n t i n g  o f  b l a n k e t  i m m u n i t y .  F o r  e x a m p l e ,  t h e  U n i t e d  
S t a t e s  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  r e c e n t l y  a d o p t e d  a n d  
p u b l i s h e d  a b r o a d  a n d  c o m p r e h e n s i v e  n e w  p o l i c y  o n  i n c e n t i v e s  f o r  
s e l f - p o l i c i n g  ( i n c l u d i n g  e n v i r o n m e n t a l  a u d i t i n g )  t o  a d d r e s s  e x a c t l y  
t h e  c o n c e r n s  t h a t  h a v e  d r i v e n  t h e  p r o p o s e d  l e g i s l a t i o n  h e r e .  T h e  
D e p a r t m e n t  e n d o r s e s  a n d  s u p p o r t s  t h a t  p o l i c y ,  w h i c h  is c o n s i s t e n t  

w i t h  e x i s t i n g  p o l i c i e s  w i t h i n  t h e  D e p a r t m e n t  t h a t  a l r e a d y  r e q u i r e  
t h a t  p r o s e c u t o r s  t a k e  i n t o  a c c o u n t  s e l f - a u d i t i n g ,  e e l f - o v a l u a t i o n  
a n d  v o l u n t a r y  d i s c l o s u r e  a s  i m p o r t a n t  m i t i g a t i n g  f a c t o r s  i n  t h e  
e x e r c i s e  o f  c r i m i n a l  p r o s e c u t o r i a l  d i s c r e t i o n .  T h e  D e p a r t m e n t  
f u r t h e r  s u p p o r t s  t h e  u s e  o f  t h e  E P A  p o l i c y ,  i n  c o n j u n c t i o n  w i t h  
o t h e r  a p p l i c a b l e  p o l i c i e s ,  in t h e  s e t t l e m e n t  o f  c i v i l  e n v i r o n m e n t a l  
e n f o r c e m e n t  a c t i o n s .

T a k e n  t o g e t h e r ,  t h e  p o l i c i e s  of b o t h  E P A  a n d  t h e  J u s t i c e  
D e p a r t m e n t  c o n t a i n  t h e  r i g h t  m i x  o f  s t r o n g  e n f o r c e m e n t  f o r
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w r o n g d o e r s  a n d  l e n i e n c y  f o r  g o o d  a c t o r s  t o  e n s u r e  c o n t i n u e d  
p r o t e c t i o n  o f  t h e  p u b l i c  a n d  o f  t h e  n a t i o n ' s  e n v i r o n m e n t .  I w o u l d  
b e  h a p p y  t o  a r r a n g e  f o r  r e p r e s e n t a t i v e s  f r o m  E R A  a n d  t h e  D e p a r t m e n t  

t o  s h a r e  w i t h  y o u  w a y s  i n  w h i c h  t h e s e  p o l i c i e s  a n d  p r o g r a m s  c o u l d  
b e  a d a p t e d  f o r  u s e  in t h i s  stat e .

W i t h  * 1 1  o f  t h e s e  p o i n t s  in m i n d ,  it is c l e a r  t h a t  l e g i s l a t i o n  
o f  t h e  t y p e  p r o p o s e d  is b o t h  a n t i - e n v i r o n m e n t  a n d  a n t i - l a v  
e n f o r c e m e n t .  W i t h o u t  a d e m o n s t r a t e d  n e e d  f o r  i t s  e n a c t m e n t ,  it 
w o u l d  d i s r u p t  l a w  e n f o r c e m e n t  e f f o r t s ,  p r o l o n g  l i t i g a t i o n ,  p l a c e  a n  
e n o r m o u s  b u r d e n  u p o n  p u b l i c  r e s o u r c e s ,  c o n c e a l  t r u t h ,  f r u s t r a t e  
e f f o r t s  t o  p r o t e c t  p u b l i c  h e a l t h  a n d  t h e  e n v i r o n m e n t ,  a n d  p r o v i d e  
v i o l a t o r s  w i t h  a n  u n f a i r  e c o n o m i c  a d v a n t a g e  o v e r  t h e i r  l a w - a b i d i n g  
c o m p e t i t o r s .

RCB;kjro

cc; S e n a t o r  L o r e n  L e m a n
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Alaska Oil and Gas Association

121 W. Fireweed Lane, Suite 207 
Anchorage, Alaska 99503-2035
Phone: (907)272-1481 Direct (907)272-7424 Fax: (907)279-8114 
L  A. (Ardie) Gray, Public Affairs Manager

MEMO
VIA FACSIMILE -12  Pages including cover 

April 19,1996

To: Mike Pauley

From: Ardie Gray

Subject: AOGA Recommended Amendments to CSSB 199

Mike:

Attached are draft AOGA recommended changes to CSSB 199. We wanted to get these changes to 
you today, however, they’re still in draft form. We’d like to have Monday for review and finalize 
the changes on Tuesday morning. If you can’t wait, please consider these amendments in draft 
form. (FYI: We sent the changes to ADEC and AkOSHA and asked for their input by Monday 
also.)

CONGRATULATIONS on getting Municipal League endorsement 

Please call with comments.

Thanks.

Attachment



Alaska Oil and Gas Association Recommended Chanaaa to
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DRAFT

"An Act relating to environmental audits and health and safety audits to 
determine compliance with certain laws, permits, and regulations,"
BE IT ENACTED BY THE STATE OF ALASKA:
" Section 1. AS 09.25 is amended by adding new sections to read:

ARTICLE 5. PRIVILEGES AND IMMUNITIES 
RELATED TO DISCLOSURE OF CERTAIN SELF-AUDITS.

.^C.ia,»^LEfilSLATIV£.HNDIM<55^NPJMIENIl
(a ) The Legislature finds and intends that:

(11_. As-environmental, health and safety.r9amatiQna_s)VQive  ̂
performance based standards are_replacina Jthe traditional
comroand-antaontrcLapQrpach

(2V This shift is expected tojsave both the.state.and regulated entitles  
money and lead to the integration of_envlmnmental protections. 
workplace safety, and normal oQeratinqjarocedureS-lQtireqiilflted 
facilities and operations

f3) In order to foster a partnership between-the public and Private 
sectors.and promote such In teg ra tio n s ls_ihe Intent_of the 
Legislature to establish a responsible incentive prooram_tQ 
encourage voluntary. critlcaL setoa lua tlon fQicomDllanca_with 
certain environmental_or health and, safety requirements bv. 
authorizing certain qualified privileges and Immunities

(4)_ The-publiahas a strong Jnterestin encouraging routine se ifjev iew  
of environmental or health and_safetv_buslness practicefl.and 
procedures. This canJiest be achieved bv preserving the free 
tlQWJ3Uhis-typfi,oitDfgrmatlQiL

15). CojimufllcatlQiL related. to-self-audits Jnduds- th flJ type^ofinformation whose flow would be curtailed if privilege were not
ayaiiabla*

IS) Therefore, an audit orlvilege_Js recognized to_.protect-the 
confidentiality of communicatlons_relating to voluntary internal 
environmental, health and safety.audits

-1-
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too y
m It Is not Intended that Driviieaedaudit reports .be used-tQ Shield a 

person from liability under, applicable Taws ancLrequlatlons bv 
blocking access to relevant facts.

(81 The public also_has a strong interest in QbtalnlM-CftSLfltfectlYft' 
correction of inadvertent environmental..health_and_safetv
violations*

(9S This goal can best bs achieved hv offering _aualifiad..lmmunitv 
from enforcement of administrative, and civil Pflnaltias_for those 
regulated .entities that promptly report anV-knoWDJdOlatlon of 
environmental, health, and safety regulatlons.uncovered as oart 
of the audit, and promptly correct the violations.or negotiate a 

tive action plan with the.appropriate oovemmenlaaQiicv,MJ 1(4*1

Sec. 09.25.450. AUDIT REPORT PRIVILEGE.
(a) Except as provided in AS 09.25.455 - 09.25.475, an audit report is 

privileged and Is not admissible as evidence or subject to discovery in
(1) a civil action, whether legal or equitable;
(2) a criminal proceeding; or
(3) an administrative proceeding, except for workers' compensation 

proceedings.
(b) A person, when called or subpoenaed as a witness, may not be compelled

to testify or produce a document related to an environmental or health 
and safety audit if

(1) the testimony or document d isc loses an item listed In AS 
09.25.490 (a)(1) that was made as part of the preparation of an 
environmental or health and safety audit report and that is 
addressed In a privileged part of an audit report; and

(2) for purposes of this subsection only, the person Is a
(A) person who conducted all or a portion of the audit but 

did not personally observe or participate In the relevant 
Instances or events being •’evlewod for compliance;

(B) person to whom the audit results are disclosed under 
AS 09.25.455 (b); or

(C) custodian of the audit results.
(c) A person who conducts or participates In the preparation of an 

environmental or health and safety audit and who has actually observed 
or participated in Instances or events being reviewed for compliance may

-2-
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testify about those instances or events but may not be compelled to 
testify about or produce documents related to the preparation of or a 
privileged part of an environmental or health and safety audit or an item 
listed in AS 09.25.490 (a)(').

(d) A regulatory agency and an employee of a regulatory agency may not 
request, review, or otherwise use an audit report that Is privileged under 
(a) of this section during an agency Inspection of a regulated facility or 
operation or an activity of a regulated facility or operation.

(e) To facilitate Identification, each document in an audit report shall be 
labeled -COMPLIANCE REPORT: PRIVILEGED DOCUMENT," or 
labeled with words of similar import.

(f) A party asserting the privilege described In this section has the burden of 
establishing the applicability of the privilege.

y '  fg) Nothing In this section shall be construedJo
(1) prevent a regulatory agency from Issuing emergency Qrders.under

. seeking Iniunctive relief. indeoendentlvLObtainlna relevant 
facts, conducting necessary inspections o r. taklna_other 
appropriate action regarding implementation and.enforcemenLof 
applicable environmental or .health and safety laws, except as 
otherwise jroyidallaAS 3,25,47-5:

(2t_ authorize a privilege for unlm> rruoted or continuous 
environmental orLheattband safety audits,.

Sec. 09.25.455. EXCEPTION: WAIVER.
(a) The privilege in AS 09.25.450 does not apply to the extent the privilege 

Is expressly waived In writing by the owner or operator who prepared the 
audit report or caused the report to be prepared.

(b) D isclosure of an audit report or information generated by an 
environmental or health and safety audit does not waive the privilege 
established by AS 09.25.450 If the disclosure is made

(1) to address or correct a matter raised by the environmental or 
health and safety audit and is made only to

(A) a person employed by the owner or operator, including 
temporary and contract employees;

(B) a legal representative of the owner or operator;
(C) an officer or director of the regulated facility or 

operation or a partner of the owner or operator; or

DRAFT

-3-
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DRAFT
(D) an independent contractor retained by the owner or 

operator:
(2) under the terms of a confidentiality agreement between the 

person for whom the audit report was prepared or the owner or 
operaior of the audited facility or operation and a

/  (A) partner or potential partner of the owner or operator of 
v  the property, facility or operation;

(B) transferee or potential transferee of the property, facility 
or operation;

(C) lender or potential lender for the property, facility or 
operation;

(D) govern ment official or a state or federal agency; or
(E) person or entity engaged in the business of Insuring, 

underwriting, or indemnifying the ownetLar operator of 
the property, facility or operation; or

(3) under a claim of confidentiality to a government official or agency 
by the person for whom the audit report was prepared or by the 
owner or operator.

(c) A party to a confidentiality agreement described In (b)(2) of this section 
who violates that agreement is liable for damages caused by the 
disclosure and for other penalties stipulated in the confidentiality 
agreement.

(d) Information that is disclosed under (b)(3) of this section Is confidential 
and is not subject to disclosure under AS 09.25.110' 09.25.125.

(e) Disclosure of a portion of an audit report after waiver of the privilege 
under (a) of ;his section, after disclosure under (b) of this section, or 
through any other means may not be construed to waive the privilege 
established under AS 09.25.450 for any other part of the audit report

Sec. 09.25.465. NONPRIVILEGED MATERIALS.
(a) The privilege under AS 09.25.450 does not apply to that part of an audit 

report that contains
(1) a document, communication, datum, report, or other information 

required by a regulatory agency to be collected, developed, 
maintained, or reported under an environmental or health and 
safety law, under a permit issued under an environmental c* 
health and safety law, as a requirement for obtaining, maintaining,

«=* 19 '96 01:16PM AK OIL & GAS ASSN p c
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\ J ^ P  /  or renewing a license, or as a requirement under a laas.Q-QI 

\ *  contract with the state;contract with the state;
(2) information that a regulatory agency obtains by observation, 

sampling, or monitoring; or
(3) information that a regulatory agency obtains from a source that 

was not involved in the compilation, [OR] preparation, or conduct 
of the environmental or health and safety audit report.
Documents, communications, data. reoorts.-Qr otbaLinformation 
developed or_malntalned In the course of .any retmJariv .conducted 
business activity or regular practice other than an environmental 
or health and safely audiLgMe*4LcwMdQgR<5t o

(/k) was reviewed bv the auditor
(B̂  formed a basis In whole or in part forJhe environmental 

audit report: or
fC) _ was Incorporated into the environmental or.iifialth.and 

safety audit report
(b) An audit report is not privileged and Is admissible as evidence and

. subject to discovery In a proceeding relating to pipeline rates, tariffs,
r  fares, or charges.

Y S  '  ./  I  t o  An audit is not privileged If commenced_hv an owner QUQDerator after
,0s  learning of or receiving an official notice of Impending inspection or

rk/J investigation bv a government agency.
This section does not limit the right of [A PERSON] an owner or operator \/ M l/  
to agree to conduct and disclose an audit report. r^

Sec. 09.25.475. VOLUNTARY DISCLOSURE; IMMUNITY’.

( f i t

(a) Except as provided by this section, [A PERSON] an owner or operator 
who makes a voluntary disclosure of a violation of an environmental or 
health and safety law [IS] and their.directors, officers. anrLemolovees 
are Immune from an administrative g t civil [, OR CRIMINAL] penalty for 
the violation disclosed, for a violation based on the facts disclosed, 
[AND] an for a violation discovered because of the disclosure that was 
unknown to the [PERSON] owner or operator making tne disclosure.

(b) A disclosure Is voluntary for the purposes of this section only if
(1) the disclosure was made promptly after the owneris or operator's 

knowledge [OF THE INFORMATION DISCLOSED IS OBTAINED 
BY THE PERSON] of.potential non-compliance:

-5-
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(2) the disclosure was made In writing by certified mail or hantk 

delivered to a_representatives! an agency that has regulatory 
authority with regard to the violation disclosed;

(3) an investigation of the potential non-compllanca  [VIOLATION] 
was not Initiated or the potential non-compliance JVIOLATION] 
was not Independently detected by an agency with enforcement 
jurisdiction before the disclosure was made using certified mall or 
hand-dellverv. to a representative of an .agency; under this 
paragraph, the agency has the burden of proving that an 
investigation of 1he potential non-compliance [VIOLATION] was 
initiated or the potential non-compliance [VIOLATION] was 
detected before receipt of the certified mail or hand-delivered 
notification;

(4) the disclosure aiises out of a voluntary environmental or health 
and safety audit;

(5) the [PERSON] owner or operator who makes the disclosure 
Initiates, within a reasonable time, an appropriate effort to achieve 
compliance, pursues that effort with due diligence, and corrects or 
implements a series of measures designed to remedy the 
noncompdance v/ithln a reasonable time;

(6) the [PERSON] owner or operator making the disclosure 
cooperates with the appropriate agency In connection with an 
investigation of the potential non-compliance issues Identified In 
the disclosure and agrees under terms of a confidentially 
agreement to disclose to the agency, on request of the agency, 
the part of the audit report that describes the implementation plan 
or tracking system developed to correct past noncompliance, 
Improve current compliance, or prevent future noncompllance; 
and

(7) the violation did not result In substantial Injury to one or more 
persons at the site or substantial off-site harm to persons, 
property, or the environment.

(c) A disclosure is not voluntary for purposes of this section if it is a report to 
a regulatory agency required solely by a specific condition of an 
enforcement order or decree.

(d) The appropriate regulatory agency may adoDt_requlatlons restricting 
privilege or immunity under AS 9.25.475-490 only if essentlaLto. prevent 
revocation of state primacy over a federally delegated.program in 
circumstances where, formal revocation proceedings-havo begun and will 
be complete prior.to the next regularly scheduled sesslfln_pf.the-Ataska 
Legislature. Regulations restricting Drivileqe_or immunity under AS 
9.25.475-490 mav not_exceed minimum federal requirements to maintain

ioo *
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N i\ V  I primacy and must be confined to the specific Issues of CQncern-relatiVfl 

(JU ^  I to retention of state primacy.
[THE IMMUNITY ESTABLISHED BY (A) OF THIS SECTION DOES 
NOT APPLY AND AN ADMINISTRATIVE, CIVIL, OR CRIMINAL 
PENALTY MAY BE IMPOSED UNDER APPLICABLE LAW IF THE

(1) PERSON WHO MADE THE DISCLOSURE KNOWINGLY 
COMMITTED THE DISCLOSED VIOLATION;

(2) PERSON WHO MADE THE DISCLOSURE RECKLESSLY 
COMMITTED OR WAS RESPONSIBLE FOR THE COMMISSION 
OF THE DISCLOSED VIOLATION AND THE VIOLATION 
RESULTED IN SUBSTANTIAL INJURY TO ONE OR MORE 
PERSONS AT THE SITE OR SUBSTANTIAL OFF-SITE HARM 
TO PERSONS, PROPERTY, OR THE ENVIRONMENT;

(3) OFFENSE WAS COMMITTED INTENTIONALLY OR 
KNOWINGLY BY A MEMBER OF THE PERSON'S 
MANAGEMENT OR AN AGENT OF THE PERSON AND THE 
PERSON'S POLICIES OR LACK OF PREVENTION SYSTEMS 
CONTRIBUTED MATERIALLY TO THE OCCURRENCE OF THE 
VIOLATION; OR

(4) OFFENSE WAS COMM ITTED RECKLESSLY BY A MEMBER 
OF THE PERSON'S MANAGEMENT OR AN AGENT OF THE 
PERSON, THE PERSON'S POLICIES OR LACK OF 
PREVENTION SYSTEMS CONTRIBUTED MATERIALLY TO 
THE OCCURRENCE OF THE VIOLATION, AND THE 
VIOLATION RESULTED IN SUBSTANTIAL INJURY TO ONE OR 
MORE PERSONS AT THE SITE OR SUBSTANTIAL OFF-SITE 
HARM TO PERSONS, PROPERTY, OR THE ENVIRONMENT.]

(e) A penalty that is Imposed on [A PERSON] an owner or operator for 
violation of an environmental or health and safety law when the 
[PERSON] owneror operator has made a voluntary disclosure under ((a) 
OF] this section but is not granted immunity [BECAUSE OF (d) OF] 
under this section may, to the extent appropriate and not prohibited by 
law, be mitigated by ,

(1) the voluntariness of the disclosure;
(2) efforts by the disclosing party to conduct environmental or health 

and safety audits;
(3) remediation;
(4) cooperation with government officials Investigating the disclosed 

violation; and

7-
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(5 ) nature of violation

{S I other relevant considerations.

i

[(f) IN ORDER TO RECEIVE IMMUNITY UNDER THIS SECTION, A 
FACILITY CONDUCTING AN ENVIRONMENTAL OR HEALTH AND 
SAFETY AUDIT MUST GIVE NOTICE BY CERTIFIED MAIL TO AN 
APPROPRIATE REGULATORY AGENCY OF THE FACT THAT IT IS 
PLANNING TO COMMENCE THE AUDIT. THE NOTICE MUST 
SPECIFY THE FACILITY OR PORTION OF THE FACILITY TO BE 
AUDITED, THE DATE THE AUDIT WILL BEGIN AND END, AND THE 
GENERAL SCOPE OF THE AUDIT. IMMUNITY UNDER THIS 
SECTION IS AVAILABLE ONLY FOR INFORMATION AND 
DOCUMENTS FIRST PRODUCED OR OBTAINED DURING THE TIME 
PERIOD SPECIFIED IN THE NOTICE. THE NOTICE MAY PROVIDE 
NOTIFICATION OF MORE THAN ONE SCHEDULED 
ENVIRONMENTAL OR HEALTH AND SAFETY AUDIT AT A TIME. 
ONCE INITIATED, AN AUDIT SHALL BE COMPLETED WITHIN THE 
TIME PERIOD SPECIFIED IN THE NOTICE UNLESS AN EXTENSION 
IS APPROVED BY THE GOVERNMENTAL ENTITY WITH 
REGULATORY AUTHORITY OVER THE REGULATED FACILITY OR 
OPERATION BASED ON REASONABLE GROUNDS.

(g) A REGULATORY AGENCY MAY NOT INITIATE AN INSPECTION, 
MONITORING, OR OTHER iNVESTIGATIVE ACTIVITY BASED 
SOLELY ON THE RECEIPT OF A NOTICE UNDER (F) OF THIS 
SECTION. THE AGENCY HAS THE BURDEN OF PROVING THAT AN 
INSPECTION, MONITORING, OR OTHER INVESTIGATIVE ACTIVITY 
INITIATED AFTER RECEIPT OF A NOTICE UNDER (F) OF THIS 
SECTION WAS NOT INITIATED BASED SOLELY ON THE RECEIPT 
OF THE NOTICE.]

(h) The immunity under this section does not apply If a court or 
administrative law judge finds that the person claiming the immunity has, 
on or after the effective date of this Act,

(1) repeated an unreasonable number of times or continuously 
committed violations that are the same as, or similar to, the 
violation for which Immunity is sought under this section; and

(2) not attempted to bring the facility or operation Into compliance, so 
as to constitute a pattern of disregard of environmental or health 
and safety laws; In order to be considered a pattern, the person 
must have committed a series of violations that were due to 
separate and distinct events within a three-year period at the 
same facility or operation.

(I) A violation that has been voluntarily disclosed and to which Immunity 
applies must be identified in a compliance history report as being 
voluntarily disclosed.

Wau/ Trtrt I Inrinriirw i fD F I FTFD  TFXT RRACF^TFD ]



Q A person is not Immune under this section if the disclosure Is In a 
proceeding relating to pipeline rates, tariffs, fares, or charges.

f  I fk) A person may not be required Jo. waive immunity as a condition, of a 
i compiiance-Qian o rs iM a r agreement

J  10 The appropriate.aaencv-Sliall noUoursue.a. criminal penalty because the 
owner or operator is immune from administrative or civil penalties under 

| thiS-SSCtlfllL.
Sec. 09.25.485. RELATIONSHIP TO OTHER RECOGNIZED PRIVILEGES.

AS oo.25.450 - oo.ps 4<o do not limit, waive, or abroaate the scope or 
nature of a statutory or common law privilege, Including the work product 
doctrine, the attorney- client privilege, and any other privilege recognized 
by a court with appropriate authority in this state.

Sec. 09,25,4XX, AUDITQR-gERTlH.CATIQN
fal _The appropriate regulatory,agency mav adopt reasonable regulations to 

establish a.voluntary-auditor.certification program. No. agency jn av  
require environmental or health and safety audits to .be conducted bv

I certified auditors.
Sec. 09.25.490. DEFINITIONS.

(a) In AS 09.25.450 - 09.25.490.
(1) "audit report" means a report that includes each document and 

communication, other than those set out in AS 09.25.465, 
produced from an environmental or health and safety audit; 
general components that may be contained in a completed audit 
report* include

(A) a report, prepared by an auditor, monitor, or similar 
person, that may Include a description of the scope of 
the audit, the information gained in the audit, findings, 
conclusions, recommendations, exh ib its , and 
appendices; the types of exhibits and appendices that 
may be contained In an audit report Include supporting 
information that is collected or developed for the 
primary purpose of and in the course of an 
environmental or health and safety audit, including

0 interviews with current or former employees;
(ii) field notes and records of observations;
(iii) findings, opinions, suggestions, conclusions, 

guidance, notes, drafts, and memoranda;

-9-
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(Iv) legal analyses;
(v) drawings;
(vi photographs;
(vii) laboratory analyses and other analytical data;
(viii) computer generated or electronically recorded 

information;
(ix) maps, charts, graphs, and surveys; and
(x) other communications assoc ia ted  with an 

environmental or health and safety audit;
(B) memoranda and documents analyzing all or a portion of 

the materials described in (A) of this paragraph or 
discussing Implementation Issues; and

(C) an Implementation plan or tracking system to correct 
past noncompllance, improve current compliance, or 
prevent future noncompllance;

(m The term "audit report" under this section does -Dot 
include formal communications or agreements between 
an owner or operator and the approorlata_aaencv 
regarding a compliance Implementation -Plan, or 
s t r a t a ^

(2) "environmental or health and safety audit" means a confidential, 
critical, voluntary. Internal and retrospective review. evaluatlorLor 
analysis of current or oast conduct, practices and occurrences 
and the resulting consequences, including assessments that are a 
□art of the owner or operators compliance manaqemenLavstem. 
that Is conducted In the expectation that It would be confidential 
and specifically and,exclusively designed and undertaken for the 
purposes of determining compliance with environmental Qihealth 
and safety laws or a permit Issued under_those laws conducted
randomly, regularly or In response to a particular event by_an 
owner or operator, an employee of the owner or operatoi_or an 
Independent contractor of the owner or operato r  [VOLUNTARY 
EVALUATION, REVIEW, OR ASSESSMENT OF COMPLIANCE 
WITH ENVIRONMENTAL OR HEALTH AND SAFETY LAWS OR 
A PERMIT ISSUED UNDER THOSE LAWS CONDUCTED 
RANDOMLY, REGULARLY, SPONTANEOUSLY, OR IN 
RESPONSE TO A PARTICULAR EVENT BY AN OWNER OR 
OPERATOR, AN EMPLOYEE OF THE OWNER OR 
OPERATOR, OR AN INDEPENDENT CONTRACTOR OF

•10*
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(A) A REGULATED FACILITY OR OPERATION; OR

(B) AN ACTIVITY AT A REGULATED FACILITY OR 
OPERATION;]

(3) "environmental or health and safety law" means

(A) a federal or state environmental or occupational health 
and safety law; or

(B) a rule, regulation, or municipal ordinance adopted in 
conjunction with or to implement a law described by (A) 
of this paragraph;

[(4) "INTENTIONALLY" HAS THE MEANING GIVEN IN AS 11.81.900

(5) "KNOWINGLY" HAS THE MEANING GIVEN IN AS 11.81.900 ;J

(6) "owner or operator" means a person who owns or operates a 
regulated facility or operation;

(7) "penalty" means an administrative, fir. civil [, OR CRIMINAL] 
sanction Imposed by the state to punish a person for a violation of 
a statute or rule; the term does not include a technical or remedial 
provision ordered by a regulatory authority;

[(8) "RECKLESSLY" HAS THE MEANING GIVEN IN AS 11.81.900 ;]

(9) "regulated facility or operation’ means a facility or operation that
is regulated under an environmental or health and safety law.

To fully Implement the privilege and Immunity established under AS 
09.25.450 - 09.25.490, the term "environmental or health and safety law" 
and shall be construed broadly.

- 11-
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DAVID E. ROGERS
A T T O R N E Y  A N D  C O U N S E L O R  A T  L A W

211 Fourth S ircet, Suite ioh 
P.O. Box 33932 

Juneau , A la ska  99803 
1907) 586-1107 Fax: (907) 5861097

A p r i l  22, 1996

R e p r e s e n t a t i v e  J o e  G r e e n  
C o - C h a i r m a n
H o u s e  R e s o u r c e s  C o m m i t t e e  
C a p i t o l  B u i l d i n g ,  R o o m  124 
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

D e a r  Rep. Green:

I a m  w r i t i n g  t h i s  l e t t e r  o n  b e h a l f  o f  t h e  C o u n c i l  of A l a s k a  
P r o d u c e r s .  T h e  C o u n c i l  is a n o n - p r o f i t  A l a s k a  c o r p o r a t i o n  
w h o s e  m e m b e r s  a r e  e s s e n t i a l l y  all of t h e  m a j o r  m i n i n g  
c o m p a n i e s  t h a t  a r e  a c t i v e l y  e x p l o r i n g ,  d e v e l o p i n g  and 
o p e r a t i n g  in A l a s k a .  W e  h a v e  c a r e f u l l y  r e v i e w e d  a n d  
d i s c u s s e d  C S  f o r  SB 199 (FIN) a n d  u r g e  its p a s s a g e .

T h e  C o u n c i l  s t r o n g l y  s u p p o r t s  r e s p o n s i b l e ,  c o s t  e f f e c t i v e  
i n c e n t i v e  p r o g r a m s  t o  e n c o u r a g e  v o l u n t a r y  c o m p l i a n c e  w i t h  
e n v i r o n m e n t a l  or h e a l t h  a n d  s a f e t y  laws. W e  b e l i e v e  t h a t  the 
" s e l f - a u d i t " a p p r o a c h  c o n t a i n e d  in t h e  c u r r e n t  C S  - w h i c h  
i n c l u d e s  a p p r o p r i a t e  p r i v i l e g e  a n d  i m m u n i t y  p r o v i s i o n s  w i t h  
e x c e p t i o n s  f o r  b a d  g u y s  a n d  r e p e a t  o f f e n d e r s  - is a w e l l  
b a l a n c e d  p l a n  t h a t  w i l l  m a k e  a d i f f e r e n c e .

W e  h o p e  y o u  w i l l  a g r e e  w i t h  o u r  a s s e s s m e n t  a n d  p a s s  a 
r e a s o n a b l e  v e r s i o n  of t h e  l e g i s l a t i o n  o u t  of c o m m i t t e e  at  
y o u r  e a r l i e s t  c o n v e n i e n c e .



FISCAL NOTE

Revision Date: 4 /17/96_________
Title:
safety audits...

STATE OF ALASKA
1996 LEGISLATIVE SESSION

BILL NO. CSSB 199 FIN

■ ■.relating to environmental audits and health and
Dept. Affectecb_______
BRU: Criminal Division/Civil Division

Department of Law

Sponsor:
Requester:

Senator Leman
House Resources Committee

Component: Criminal Division/General Legal Services 
Oil. Gas & Mining, Environmental Law 

‘ COMPONENT SERIAL NO. 2085, 2087, 2091, 2092

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other
TOTAL

Estimate of any current year (FY96) cost: $ 0.0

FULL-TIME
PART-TIME
TEMPORARY

♦ • • ♦

ANALYSIS: (Attach a separate page if necessary)

This bill amends AS 09.25 and AS 12.45 by adding several new sections which, w ith respect to 
environmental and health and safety laws, would create (1) a new evidentiary privilege; and (2) immunity from 
criminal, civil, and administrative penalties.

Section 09.25.490 (a) (3) defines environmental and health and safety laws to include federal, state, and 
municipal environmental and "occupational" health and safety laws. Under section 09.25.490 (b), the term 
"environmental or health and safety law" is to be broadly construed.

Section 09.25.490 (a) (2) defines the term "environmental or health and safety audit" as the voluntary 
review or assessment of compliance w ith environmental or health and safety laws. Under the bill, an audit may 
be conducted randomly, regularly, spontaneously or in response to a particular event. Audits may be conducted 
by owners or operators of a regulated facility or activity or by their employees or independent contractors.

--------------------/ u o  l - l  — A ,
Prepared by: 
Division:

Richard I. Pegues, Director^
Administrative Services

Approved by Commissioner: 
Agency: ________

Bruce M. Botelho, A ttorney General
Department of Law

Phone:
Date:.

Date:

465-3672
4/17/96

4/17/96
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FISCAL NOTE

A N A L Y S I S  C O N T I N U A T I O N :

Th e  b i l l  b r o a d l y  d e f i n e s  the t e r m  " a u d i t  r e p o r t "  in s e c t i o n  
0 9 . 2 5 . 4 9 0 ( a ) (1) to i n c l u d e  a n y  d o c u m e n t  or  c o m m u n i c a t i o n  
a s s o c i a t e d  in a n y  w a y  w i t h  a n  audit, as w e l l  as the r e s u l t i n g  

c o r r e c t i v e  a c t i o n  plan.

STATE OF ALASKA BILL NO. CSSB 199 (FIN)
1996 LEGISLATIVE SESSION

T h e  P r o p o s e d  A u d i t  P r i v i l e g e

U n d e r  s e c t i o n  0 9 . 2 5 . 4 5 0 ( a ) ,  a p a r t y  m a y  n o t  d i s c o v e r  o r  use 
a u d i t  reports, i n c l u d i n g  the u n d e r l y i n g  i n f o r m a t i o n  g a t h e r e d  or 

g e n e r a t e d  d u r i n g  the audit, in c i v i l  actions, c r i m i n a l  
p r o c e e d i n g s ,  or a d m i n i s t r a t i v e  p r o c e e d i n g s ,  e x c e p t  for wor k e r s '  
c o m p e n s a t i o n  p r o c e e d i n g s .  H owever, u n d e r  s e c t i o n  0 9 . 2 5 . 4 5 0 ( c ) ,  a 

p e r s o n  w h o  c o n d u c t s  or p a r t i c i p a t e s  in an a u d i t  m a y  t e s t i f y  
r e g a r d i n g  e v e n t s  h e  o r  s h e  o b s e r v e d  d u r i n g  the audit, b u t  m a y  n o t  

t e s t i f y  a b o u t  or  p r o d u c e  d o c u m e n t s  r e l a t i n g  to t h e  a u d i t  itself. 
U n d e r  s e c t i o n  0 9 . 2 5 . 4 5 0 ( d ) ,  r e g u l a t o r s  m a y  n e i t h e r  request, 
review, n o r  u s e  a n  a u d i t  r e p o r t  d u r i n g  a n  i n s p e c t i o n .  U n d e r  
s e c t i o n  0 9 . 2 5 . 4 5 0 ( e ) ,  all d o c u m e n t s  in the a u d i t  r e p o r t  m u s t  be 

l a b e l e d .

T h e  p r i v i l e g e  m a y  be w a i v e d  b y  f o l l o w i n g  the m e c h a n i s m s  
e s t a b l i s h e d  in s e c t i o n  0 9 . 2 5 . 4 5 5 ,  i n c l u d i n g  w r i t t e n  w a i v e r s  a n d  
c o n f i d e n t i a l i t y  a g r e e m e n t s .  U n d e r  s e c t i o n  0 9 . 2 5 . 4 5 5 ( e ) ,  

d i s c l o s u r e  b y  a n y  o t h e r  m e a n s  or  u n d e r  a n y  o t h e r  c i r c u m s t a n c e s  

d o e s  n o t  w a i v e  the p r i v i l e g e .

U n d e r  s e c t i o n  0 9 . 2 5 . 4 6 5 ,  c e r t a i n  m a t e r i a l s  are 

n o n p r i v i l e g e d .  T h e s e  i n c l u d e  d o c u m e n t s  a n d  i n f o r m a t i o n  r e q u i r e d  
to b e  g a t h e r e d  u n d e r  an e n v i r o n m e n t a l  or h e a l t h  a n d  s a f e t y  law or 
p e r m i t ,  u n d e r  a license, or  u n d e r  a c o n t r a c t  w i t h  the state. 
I n f o r m a t i o n  g a t h e r e d  b y  a r e g u l a t o r y  a g e n c y  o r  p r o v i d e d  b y  a 
p e r s o n  n o t  i n v o l v e d  in the a u d i t  is al s o  n o n p r i v i l e g e d .

T h e  P r o p o s e d  I m m u n i t i e s

U n d e r  s e c t i o n  0 9 . 2 5 . 4 7 5 ,  a p e r s o n  w h o  v o l u n t a r i l y  

d i s c l o s e s  the v i o l a t i o n  o f  an e n v i r o n m e n t a l  o r  h e a l t h  or s a f e t y  
l a w  is i m m u n e  f r o m  p e n a l t i e s .  The b i l l  e s t a b l i s h e s  a n u m b e r  of 
c o n d i t i o n s  that m u s t  be m e t  to i m m u n i z e  the v i o l a t i o n .  I m m u n i t y



FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 199 (FIN)
1996 LEGISLATIVE SESSION

A N A L Y S I S  C O N T I N U A T I O N ;

s n o t  a v a i l a b l e  for v i o l a t i o n s  t h a t  r e s u l t e d  in s u b s t a n t i a l  

p e r s o n a l  i n j u r y  o n s i t e  or s u b s t a n t i a l  p e r s o n a l ,  p r o p e r t y ,  or 
e n v i r o n m e n t a l  i n j u r y  o f f s i t e .  F o r  p e r s o n s  th a t  d o  n o t  q u a l i f y  

fo r  i m m u n i t y ,  the b i l l  a u t h o r i z e s  m i t i g a t i o n  o f  p e n a l t i e s .

Fi s c a l  Consequences.

* I n c r e a s e d  a t t o r n e y  ti m e  in n e g o t i a t i n g ,  d r a f t i n g ,  a n d  
r e v i e w i n g  p e r m i t s ,  c o n t r a c t s ,  a n d  o t h e r  d o c u m e n t s  to e n s u r e  that 
a d e q u a t e  c o m p l i a n c e  i n f o r m a t i o n  is b e i n g  g a t h e r e d  a n d  m a i n t a i n e d  
to m e e t  t h e  s t a t e ' s  r e g u l a t o r y  a n d  p r o p r i e t a r y  r e s p o n s i b i l i t i e s .

* I n c r e a s e d  a t t o r n e y  t i m e  in n e g o t i a t i n g ,  d r a f t i n g ,  a n d  
r e v i e w i n g  c o n f i d e n t i a l i t y  a g r e e m e n t s  a n d  in a d v i s i n g  s t a t e  
a g e n c i e s  o n  i s s u e s  r e l a t i n g  to p r i v i l e g e d  i n f o r m a t i o n  a n d  p u b l i c  
r e c o r d s .  T h i s  is i m p o r t a n t  b e c a u s e ,  u n d e r  s e c t i o n  0 9 . 2 5 . 4 5 5 ( c ) ,  

the s t a t e  a n d  its e m p l o y e e s  w i l l  be l i a b l e  for d a m a g e s  or 
s t i p u l a t e d  p e n a l t i e s  for a n y  b r e a c h  o f  the a g r e e m e n t s .

* I n c r e a s e d  a t t o r n e y s '  fees a n d  c o s t s  to l i t i g a t e  a n d  
a p p e a l  i s s u e s  r e l a t i n g  to the a p p l i c a b i l i t y  of  the p r i v i l e g e  a n d  

i m m u n i t i e s .

* The p r o v i s i o n  that an o w n e r  or o p e r a t o r ,  employee, 

o r  i n d e p e n d e n t  c o n t r a c t o r  m a y  " s p o n t a n e o u s l y "  or  " i n  r e s p o n s e  to 
a p a r t i c u l a r  e v e n t "  i n i t i a t e  an  a u d i t  w i l l  l i k e l y  i n v i t e  a b u s e  
a n d  c r e a t e  a s a f e  h a r b o r  for v i o l a t o r s .  I n c r e a s e d  i n v e s t i g a t i v e  

e f f o r t s  a n d  a t t o r n e y  t i m e  w i l l  b e  n e c e s s a r y  to o v e r c o m e  
a s s e r t i o n s  o f  p r i v i l e g e  a n d  i m m u n i t y  in this c o n t e x t .

* S i n c e  the b i l l  d o e s  n o t  p r o v i d e  an  e x c e p t i o n  to the 
p r i v i l e g e  f o r  e v i d e n c e  t h a t  is o t h e r w i s e  i m p o s s i b l e  to o b t a i n  or 
t h a t  c a n n o t  b e  o b t a i n e d  w i t h o u t  u n d u e  h a r d s h i p ,  t h e r e  m a y  b e  
cases, i n c l u d i n g  c i v i l  c o s t  r e c o v e r y  actions, t h a t  the s t a t e  w i l l  
b e  u n a b l e  to l i t i g a t e  s u c c e s s f u l l y  w i t h o u t  g r e a t  expense, if at 

all.

* W h i l e  the S e n a t e  F i n a n c e  C o m m i t t e e  a m e n d e d  C S S B  199 
to c r e a t e  an e x c e p t i o n  to the p r i v i l e g e  in p r o c e e d i n g s  r e l a t i n g  

to p i p e l i n e  rates, tariffs, fares, o r  charges, t h e r e  is no 
a s s u r a n c e  t h a t  the e x c e p t i o n  w i l l  n o t  r e s u l t  in l i t i g a t i o n .



FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 199 (FIN)
1996 LEGISLATIVE SESSION

A N A L Y S I S  C O N T I N U A T I O N :

T h e  s t a t e  c u r r e n t l y  u s e s  c a r r i e r  au d i t s  for c o m p l i a n c e  w i t h  
o c c u p a t i o n a l  h e a l t h  a n d  s a f e t y  laws to s u p p l y  f acts in the TAPS 
T a r i f f  ca s e s .  U n d e r  the bill, if the c a r r i e r s  s u c c e e d  in 
c l a i m i n g  a n  a u d i t  p r i v i l e g e ,  the s t a t e  w i l l  h a v e  to c o n d u c t  its 

o w n  audits, w h i c h  c a n  c o s t  f r o m  s e v e r a l  h u n d r e d  t h o u s a n d  to 
s e v e r a l  m i l l i o n  d o l l a r s  p e r  audit. The a u d i t s  u s e d  in  the 1995 
T A P S  t a r i f f  case, for example, c o s t  a p p r o x i m a t e l y  $ 2 5 . 0 5  m i l l i o n .  
D i s c o v e r y  d i s p u t e s  a n d  l i t i g a t i o n  o v e r  the a u d i t  p r i v i l e g e  w o u l d  
a l l o w  A l y e s k a  P i p e l i n e  C o m p a n y  to h a m p e r  the s t a t e ' s  a b i l i t y  to 
d e p o s e  A l y e s k a  e m p l o y e e s  a b o u t  the facts o f  a t a r i f f  c a s e  b y  
m a k i n g  t h e m  p a r t  of  an a u d i t  team. B o t h  the p r i v i l e g e  a n d  
i m m u n i t y  p r o v i s i o n s  c o u l d  r e s u l t  in the s t a t e  n o t  
b e i n g  a b l e  to r e c o v e r  i m p r u d e n t  e x p e n d i t u r e s  b y  A l y e s k a  in the 
t a r i f f  cases, a n d  in the J o i n t  P i p e l i n e  O f f i c e  n o t  a b l e  to 

e f f e c t i v e l y  r e g u l a t e  the p i p e l i n e .

Fo r  e xample, if th i s  b i l l  h a d  b e e n  in e f f e c t  p r i o r  to 
the s t a t e ' s  1995 T A P S  Ta r i f f  c a s e  it w o u l d  h a v e  j e o p a r d i z e d  the 

w h o l e  case. In the '95 case, the s t a t e  is o b j e c t i n g  to at l e ast 
$ 3 3 0  m i l l i o n  w o r t h  of i m p r u d e n t  e x p e n d i t u r e s  b y  the T A P S  c a r r i e r s  
(and this c o s t  is c o n t i n u i n g  to g r o w ) . T h e  c a s e  is w o r t h  on e -  
q u a r t e r  of this a m o u n t  to the s t a t e  in l o s t  t a x e s  a n d  roy a l t i e s ;  

o r  $82 m i l l i o n  a n d  rising.

* I n c r e a s e d  i n v e s t i g a t i v e  c o s t s  to g a t h e r  e v i d e n c e  
r e l a t i n g  to c o n t a m i n a t e d  s i t e s  a n d  a p p o r t i o n m e n t  o f  l i a b i l i t y  for 

c l e a n u p  a n d  r e s t o r a t i o n  costs. If it b e c o m e s  d i f f i c u l t  to 
a c c u r a t e l y  a n d  f a i r l y  a l l o c a t e  l i a b i l i t y  d u e  to the s i t e  
a s s e s s m e n t s  o r  a u d i t s  b e i n g  p r i v i l e g e d ,  t h e n  the s t a t e  w i l l  
l i k e l y  e n d  up  p a y i n g  a g r e a t e r  s h a r e  o f  the c l e a n u p  a n d  

r e s t o r a t i o n  costs.

* S i n c e  the C r i m i n a l  D i v i s i o n  o n l y  h a s  o n e  
e n v i r o n m e n t a l  p r o s e c u t o r  o n  s t a f f  and the D i v i s i o n ' s  c a s e l o a d  
p r i o r i t i e s  p r e c l u d e  r e a s s i g n m e n t  of his d u t i e s  to o t h e r  
p r o s e c u t o r s ,  if the e n v i r o n m e n t a l  p r o s e c u t o r  is c o n f l i c t e d  o u t  of  
a c a s e  d u e  to h i s  r e v i e w  of p r i v i l e g e d  i n f o r m a t i o n ,  t h e n  it w i l l  
be  n e c e s s a r y  to r e t a i n  o u t s i d e  c o u n s e l  to p r o s e c u t e  the case.

* The a u d i t  p r i v i l e g e  a n d  i m m u n i t y  m a y  j e o p a r d i z e  

f e d e r a l  a p p r o v a l  of v a r i o u s  s t a t e - r u n  p r o g r a m s ,  s u c h  as the



FISCAL NOTE

A N A L Y S I S  C O N T I N U A T I O N :

STATE OF ALASKA BILL NO. CSSB 199 (FIN)
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A l a s k a  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  p r o g r a m .  T h e  s tate p r o g r a m  
m u s t  b e  at l e a s t  as s t r i n g e n t  as the f e d e r a l  p r o g r a m .  The s t a t e  
o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  p r o g r a m ,  for example, i n c l u d e s  
m a n d a t o r y  a d m i n i s t r a t i v e  p e n a l t i e s ,  as r e q u i r e d  b y  f e d e r a l  law.
W e  w o u l d  e x p e c t  i n c r e a s e d  a t t o r n e y  time to a n s w e r  legal q u e s t i o n s  
r e g a r d i n g  the i m p a c t  of the b i l l  o n  the d e l e g a t e d  p r o g r a m s .  It 
is a l s o  p o s s i b l e  that the f e d e r a l  a g e n c i e s  m a y  i n i t i a t e  e f f o r t s  
to w i t h d r a w  a p p r o v a l  of the s t a t e  p r o g r a m s ,  n e c e s s i t a t i n g  
a t t o r n e y  t i m e  for n e g o t i a t i o n s  a n d  p o s s i b l y  l i t i g a t i o n .  O t h e r  
s t a t e  p r o g r a m s  th a t  m a y  be a f f e c t e d  i n c l u d e  the U n d e r g r o u n d  
I n j e c t i o n  C o n t r o l  p r o g r a m  u n d e r  the A l a s k a  Oil a n d  Gas 
C o n s e r v a t i o n  C o m m i s s i o n ;  the D r i n k i n g  Water, S o l i d  Waste, a n d  A i r  

Q u a l i t y  p r o g r a m s  in the D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n ;  
a n d  the m e d i c a l  a s s i s t a n c e  ( M e d i c a i d  a n d  M e d i c a r e )  p r o g r a m s  in 

the D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .

* T h e  c r e a t i o n  of a s w e e p i n g  s t a t e  e v i d e n t i a r y  
p r i v i l e g e  t h a t  h a s  no c o u n t e r p a r t  in f e d e r a l  law w i l l  r e q u i r e  
t h a t  a t t o r n e y s  c o n s i d e r  w h e t h e r  a f e d e r a l  r e m e d y  is a v a i l a b l e  a n d  
p r e f e r a b l e  to a s t a t e  remedy; a n d  w i l l  r e s u l t  in confusion, 
a r g u m e n t s ,  a n d  l i t i g a t i o n  o v e r  h o w  to t r e a t  e v i d e n c e  that is 

p r i v i l e g e d  u n d e r  s t a t e  law b u t  not f e d e r a l  law.

B e c a u s e  the g r a n t s  of p r i v i l e g e  a n d  i m m u n i t y  p r o v i d e d  
b y  the b i l l  are so b r o a d  it is n o t  p o s s i b l e  to d e t e r m i n e  the 
e v e n t u a l  i n c r e a s e d  c o s t  to the s t a t e  in terras of l i tigation, 
i n v e s t i g a t i o n ,  r e m e d i a t i o n ,  lost oil a n d  gas reven u e s ,  a n d  lost 

f e d e r a l  f u n d s  in r e s p e c t  to n o n c o m p l i a n c e  w i t h  e n v i r o n m e n t a l  a n d  
s a f e t y  a n d  h e a l t h  r e q u i r e m e n t s .



To: The Honorable Joe Green
The Honorable Bill Williams

i' G^-Chairm en, House Resources Com m ittee

F ro rn ^ ja n ice  Adair 
(_wj Department o f Environmental Conservation

Subject: CSSB 199(Fin)

Date: April 16, 1996

This memo summarizes the department’s concerns w ith  CSSB l99(Fin). I’ve also 
included some information fo r the committee’s consideration, including a proposed substitute 
the department prepared several weeks ago.

DEC's concerns with CSSB 199(Fin) are:

I ) The definition o f "environmental o r health and safety law" is not clear, There are 
many laws which may be considered "environmental" o r "health and safety" related, which 
may o r may not be within the scope of this bill.

The m ore traditional environmental programs w ithin DEC, such ns air, water quality 
and contaminated sites would certainly be expected to.fall w ith in the scope o f CSSB 199(Fin). 
What is less clear fo r our agency is how it would impact o ther programs within DEC whose 
primary thrust is to  protect public health. Drinking w ater is one example. Others would 
include those environmental sanitation laws found in Titles 3 ,17,  and 18 o f the Alaska Statutes 
These rules govern seafood processing, the processing o f o ther food commodities, and the 
sanitation o f public facilities in order to  protect the health and safety o f the consuming public.

This lack o f clarity is the basis for our fiscal note as w e anticipate the Department o f 
Law and the courts will ultimately make this determination.

2) H o w  the audits are done, who may conduct them, and the scope o f the audit 
report are all problematic.

Environmental audits are still a relatively new  management tool typically undertaken by 
only the m ore sophisticated companies. W e've recognized this and are working with industry 
sectors on auditing standards and practices.
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Even though we realize there are no generally accepted standards fo r audits, at the same time 
the department does not want to  adopt regulations setting out how  audits should be done. Instead, 
we feel we need to  w ork with companies o r industry sectors in a cooperative manner to  jointly 
develop the guidelines for audits. This becomes even more critical if there is to  be a privilege 
associated with the audit, immunity fo r violations, o r if the audits begin to  take the place o f state 
inspections as proposed by the bill’s sponsor. The audit must be a credible exercise.

The legislation allows audits to be done by anyone. W e feel the audit must be done by 
someone who not only knows what they are doing, but how  the facility does o r should operate as 
well as what the rules are for that operation. In addition, an audit by definition may be random or 
spontaneous - in other words, it does not have to  be well planned.

The definition o f "audit report" is extremely broad, and includes the corrective action plan. In 
o rder to  receive immunity, a facility has to  voluntarily disclose any violations discovered as part o f the 
audit. To be considered voluntary, the disclosure has to  be made promptly, the violation must be 
corrected, and the facility must cooperate with us in connection with "an investigation o f the issues 
identified in the disclosure." W e interpret this to  mean working on the corrective action plan.

But, under the privilege section, we cannot ask fo r the audit. Therefore, we cannot ask for 
the corrective action plan. It may be disclosed to us, but it is then confidential. The report o f the 
violation is not confidential. W e remain concerned that this will undercut any public’s confidence with 
the facility and the agency that the correction is being adequately addressed.

3) By the terms o f the legislation, the privilege is not limited to  a critical self-analysis o f past 
actions. A  facility operator can undertake an audit, find that a certain course o f action might result in 
environmental damage, go ahead and take that course o f action, yet benefit from the privilege. This 
differs significantly from how the federal courts-have defined the critical self-analysis privilege, Ms. 
Sansone from the Department o f Law will likely brief the Resources Committee on Reichhold 
Chemicals v. Textron ', a 1994 U.S. District Court decision dealing with this issue.

The court found that the critical self-analysis privilege is a "qualified privilege for retroactive 
analyses o f past conduct, practices and occurrences, and the resulting environmental consequences."

'This is the case that established a four part test for determining if the critical self- 
analysis privilege was applicable. The four criteria were I ) the information must result from a 
critical self-analysis undertaken by the party seeking protection; 2) the public must have a 
strong interest in preserving the free flow  o f the type o f information sough; 3) the information 
must be the type whose flow would be curtailed if discovery was allows; and 4) the 
information must have been prepared with the expectation it would be kept confidential and it 
has in fact been kept confidential.

H
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(emphasis added). In the court's decision, it stated that the evaluations o f the potential environmental 
risks o f a proposed course o f action made in advance o f the decision to adopt that course of action are 
not protected by a privilege. It noted that where a facility had prior knowledge o f the harm that would 
o r could result from a course of action yet deliberately chose to  act is “highly relevant in a negligence 
action and should ordinarily be discoverable. However, retrospective analysis is generally not 
relevant."

4) W e believe protecting criminal actions through the privilege o r through immunity is bad 
public policy.

The bill seems to  recognize that criminal actions should not be protected in that it states, 
among other stipulations, the immunity doesn't apply if the person intentionally o r knowingly 
committed o r was responsible fo r the action that led to  the violation. Therefore, it seems to 
recognize that those elements generally looked for in a criminal case, that is, a certain state o f mind, 
would exclude a person from the benefits o f immunity.

This contradicts other sections o f the bill. In the first section that establishes the privilege, it 
states that the privilege applies in criminal proceedings. Therefore, the audit would not be 
discoverable, even if it would demonstrate criminal intent. In the section that establishes the 
immunity, it states this is also available for criminal penalties. It goes on, as I've stated above, then to  
seemingly exclude those elements looked fo r to  determine criminal action.

4) W e also believe that establishing a privilege fo r environmental audits is unnecessary.

W e  agree that immunity from civil penalties o r administrative actions under certain 
circumstances may make sense. It is in fact what DEC does, and you'll find some information 
enclosed on our “Pit Stop" program. However, we think a privilege which creates a secret only 
serves to  increase the public's skepticism o f both industries operating in Alaska and how  the agency 
deals w ith them. The question o f whether o r not the critical self-analysis privilege should apply is best 
decided by the courts which can take the specifics o f each case into account.

A  state-established privilege would do nothing to  protect industries from potential action on 
the part o f federal agencies, like the EPA. In fact, it is probable that such a privilege would lead to 
increased federal enforcement as EPA seeks to  uncover what cannot be obtained by the state.

5) EPA has already testified that this legislation could negatively impact the state's ability to  
retain its delegation fo r federal programs such as the Clean A irprogram . This is further supported by 
the enclosed article from the publication Inside EPA dated March 15. 1996.

In order fo r the state to  receive program delegation, the state must have the ability to  enforce

n
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the provisions o f the program. Losing delegation would result not only in the loss o f funding fo r a 
variety o f programs delegated from  EPA but would also result in increased federal enforcement and 
dual requirements (state and federal) that the regulated public would be required to meet.

7) The legislation states that a disclosure is not voluntary if it is required solely by a specific 
provision o f an enforcement order o r decree.

As has been stated in o ther hearings on the bill, we believe that information required to  be 
provided under leases, contracts, permits, statutes and regulations must also be included.

Please don’t  hesitate to  contact me if we can be o f any assistance to you.

Enclosures:

1) 2-29-96 Amendment to  SB 199 offered by DEC
2) Pit Stop Brochure
3) Inside EPA article, March 15, 1996



Pa g e  1, line 1, to Page 11, line 23:

D e l e t e  all material.

Ins e r t  new language to read:

"An Act relating to environmental compliance audits to determine 

compliance with certain laws, regulations, administrative orders, 

and permits,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. LEGISLATIVE INTENT. As environmental 

r e g u l a t i o n  evolves, performance b a s e d  standards are r e p l a c i n g  the 

t r a d i t i o n a l  command and control approach to regulation. This 

s h i f t  is e x p e c t e d  to save both the state and regulated e n tities 

money, a n d  l e a d  to the integration of environmental p r o t e c t i o n  

a n d  n o r m a l  operating procedures for r e g u l a t e d  facilities and

1
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operations. In order to p r o m o t e  such integration, it is the 

in t e n t  of the legislature to encourage critical s e l f - e v a l u a t i o n  

for c o m p l i a n c e  w i t h  e n v i ronmental requirements b y  p r o v i d i n g  

i m m u n i t y  from a d m i n i s t r a t i v e  enforcement and civil p e n a l t i e s  for 

th ose r e g u l a t e d  entities that self-audit, voluntarily and 

p r o m p t l y  report any v i o l a t i o n  of envir-onmental r e g u l a t i o n s  

u n c o v e r e d  as part of the audit, and promptly correct the 

v i o l a t i o n s  or negotiate a corrective- action plan wi t h  the 

D e p a r t m e n t  of E n v ironmental Conservation.

♦Sec. 2. AS 46.03 is amended by adding a new s e c t i o n  to

read:

Sec. 46.03.766. E N V I R O N M E N T A L  COMPLIANCE AUDIT. A n  

e n v i r o n m e n t a l  compliance audit is a systematic, documented, 

perio d i c ,  and objective r e v i e w  conducted by the o w n e r  or o p e r a t o r  

of a r e g u l a t e d  facility or opera t i o n  and related to m e e t i n g  the 

r e q u i r e m e n t s  of AS 46.03, AS 46.04, AS 46.09, AS 46.14, or of a 

r e g u l a t i o n ,  a lawful o r d e r  of the department, or permit, 

approval, or acceptance, or term or condition of a permit, 

approval, or a c c e ptance issued under this chapter, A S  46.04, AS

46.09, o r  A S  46.14. An environmental compliance audit must be 

c o n d u c t e d  w i t h i n  a d e f i n e d  pe r i o d  of time, and have a s p e c i f i e d  

b e g i n n i n g  and end p o i n t .

2



read:

Sec. 46.03.767. STANDARDS FOR CONDUCTING AUDITS. (a) 

The d e p a r t m e n t  shall make available guidelines containing 

s t a n d a r d s  for conducting environmental compliance audits. The 

s t a n d a r d s  m a y  be designed for industry groups or categories of 

o p e r a t i o n a l  activities, and must be b a s e d  upon United States 

E n v i r o n m e n t a l  Protection Ag e n c y  standards or other c o m p arable 

r e c o g n i z e d  standards.

(b) The department shall assist owners and operators of 

r e g u l a t e d  facilities or operations in developing specific 

g u i d e l i n e s  for conducting an environmental compliance audit of 

t heir f a c i l i t y  or operation. Guidelines developed u n d e r  this 

s u b s e c t i o n  shall contain standards for the auditor's t r a i n i n g  a n d  

qualif i c a t i o n s .  A n  owner or operator that develops s pecific 

g u i d e l i n e s  u n d e r  this subsection m a y  submit the guidelines to the 

d e p a r t m e n t  for approval.

(c) The owner or operator of a regulated facility or 

o p e r a t i o n  is not required to meet the standards made a v a i l a b l e  

u n d e r  (a) or approved under (b) of this section; however, an 

o wner o r  ope r a t o r  that follows the standards made avail a b l e  u nder

(a) or a p p r o v e d  under (b) of this section shall be p r e s u m e d  to

*Sec. 3. A S  46.03 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to
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have c o n d u c t e d  a quali f i e d  environmental compliance audit for 

p u r p o s e s  of imm u n i t y  from civil penalties and admi n i s t r a t i v e  

e n f o r c e m e n t  u n der AS 46.03.7G8.

*Sec. 4. AS 46.03 is amended by a d d i n g  a n e w  s e c t i o n  to

read:

Sec. 46.03.768, Immunity. (a) Except as p r o v i d e d  in (c)

of this section, the owner or operator of a regulated f a c i l i t y  or

o p e r a t i o n  is immune from civil penalties under AS 46.03.760(e)

a n d  a d m i n i s t r a t i v e  enforcement under AS 45.03.850 if the o w n e r  or
L  ----------------

o p e r a t o r

(1) notifies the department in writing of the o w n e r  or 

o p e r a t o r ' s  intent to undertake a qualified environmental 

c o m p l i a n c e  audit ae descr i b e d  in AS 46.03.766, and p r o v i d e s  the 

d e p a r t m e n t  a w r i t t e n  description how the audit will be conducted, 

w h o  w i l l  c o n duct the audit, and when the audit will b e g i n  and 

end;

(2) undertakes and completes a quali f i e d  e n v i r o n m e n t a l  

c o m p l i a n c e  audit;

(3) promptly, but any event, no than 10 days a fter

d i s c o v e r y  of a v i o l a t i o n  through the audit, reports to the

d e p a r t m e n t  the v i o l a t i o n  of this chapter, 46.04, 46.09, o r  46.14,

or  of a regulation, a lawful order of the department, o r  permit,

4



approval, or acceptance, o r  term or condition of a permit, 

approval, or acceptance issued under this chapter, A S  46.04, AS

46.09, or  AS 46.14;

(4) promptly, but in any event, no later than 60 days 

a f t e r  c o m p l e t i o n  of the audit, unless a longer pe r i o d  of time is 

n e g o t i a t e d  w i t h  the department and established in an a g r e e d - u p o n  

c o r r e c t i v e  a c t i o n  plan, corrects the v i o l a t i o n  d i s c o v e r e d  through 

the a u dit and implements measures to-prevent its recurrence.

(b) For p u rposes of receiving immunity from a d m i n i s t r a t i v e  

e n f o r c e m e n t  o r  civil penalties, an owner- or operator that 

c onducts an audit but does not follow standards r e c o g n i z e d  under 

AS  46.03.767(a) or approved by the department under AS 

46.03.767(b) shall demonstrate that it conducted a q u a l i f i e d  

e n v i r o n m e n t a l  compliance audit b y  demonstrating that the 

p r o c e d u r e s  it followed are comparable in scope, objectivity, and 

r e l i a b i l i t y  to those recognized under AS 45.03.767(a) or a p p r o v e d  

u n d e r  A S  45.03 . 7 6 7  (b).

(c) Imm u n i t y  from civil penalties is not available wh e n  the 

d e p a r t m e n t  is r e q u i r e d  in writing by the United States 

E n v i r o n m e n t a l  Protection Agency to seek civil penalties for the 

v i o l a t i o n  for pu r p o s e s  of maintaining p r i m a c y  over a feder a l l y  

d e l e g a t e d  program, or when the violation causes injury to the



p u b l i c  h e a l t h  or the environment or presents an i m minent threat 

of s e r i o u s  i n j u r y  to the public health or the environment.

*Sec. 5. AS 46.03 is amended to read:

Sec. A.S 46.03.769. AUDIT REPORTS. Upon r e q uest of the 

d epart m e n t ,  the o w ner or operator of a regulated f a c i l i t y  or 

o p e r a t i o n  s e e k i n g  immunity under AS 46.03.768 shall make the 

a u l i t  r e p o r t  p r e p a r e d  in connection w i t h  the enviro n m e n t a l  

c o m p l i a n c e  audit available to the department for review. If the 

o w n e r  o r  o p e r a t o r  discloses the audit report or any part of the 

a u dit r e p o r t  to the department, except for any report or p a r t  of 

a n y  r e p o r t  that m a y  be kept confidential under a n o t h e r  p r o v i s i o n  

of law, the report or part of the report disclosed is a p u b l i c  

r e c o r d .

*Sec. 6. A S  46.03.760(e) is amended to read

(e) A  p e r s o n  who violates or causes or permits to be 

v i o l a t e d  a p r o v i s i o n  of AS 46.03.250 - 46.03.314, AS 46.14, or  a 

r egulation, a lawful order of the department, or a permit, 

approval, or  acceptance, or term or condition of a permit, 

approval, o r  a c c e ptance issued under AS 46.03.250 - 46.03.314 or 

AS 46.14 is liable, in a civil action, to the state for a sum to 

be a s s e s s e d  b y  the court of not less than $500 nor mo r e  than 

$10 0 , 0 0 0  for the initial violation, nor more than $10,000 for

o-ao mu moo m-nowi m iuiuiu uc.uc.ivil rn<\ nu, aumooouo
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e a c h  d a y  a f t e r  that on which the v i o l a t i o n  continues, and that 

shall reflect, w h e n  applicable,

(1) r e a s o n a b l e  compensation in the nature of l i q uidated 

damages for a n y  adverse environmental effe c t s  cau s e d  by the 

violation, that shall be determined by the court a c c o r d i n g  to the 

toxicity, d e g r a d a b i l i t y  and dispersal c h a r a c t e r i s t i c s  of the 

s ubstance discharged, the sensitivity of the receiving 

environment, and the degree to which the d i s c h a r g e  degrades 

exi s t i n g  e n v i r o n m e n t a l  quality,- for a v i o l a t i o n  re l a t i n g  to AS  

46.14, the court, in making its d e t e rmination u n d e r  this 

paragraph, shall also consider the degree to w h i c h  the discharge 

causes h a r m  to p e r s o n s  or pi-operty; this p a r a g r a p h  m a y  not be 

c o n s t r u e d  to limit the right of parties o t h e r  than the state to 

r e c o v e r  for p e r s o n a l  injuries or damage to their property;

(2) r e a s o n a b l e  costs incurred by  the state in detection, 

investigation, and attempted correction of the violation;

(3) the e c o n o m i c  savings realized b y  the p e r s o n  in not 

c o m p l y i n g  w i t h  the requirement for which a v i o l a t i o n  is charged; 

and

(e) ex c e p t  as immunized under AS 46.03.768> the need for an 

e n h a n c e d  civil p e n a l t y  to deter future n o n c o m p l i a n c e .

♦Sec. 7. AS 46.03.850(a) is amended to read:

7
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(a) Ea:cgpt_ag. immunised, under AS 46.03.7g8, when [WHEN] , in 

the o p i n i o n  of the department, a person is violating or is about 

to v i o l a t e  a p r o v i s i o n  of t..j.s chapter, AS 46.04, or AS 46,14, or 

a r e g u l a t i o n  or lawful order of the department, or a permit or 

c e r t i f i c a t e ,  or a term o r  condition of a pe r m i t  or certificate 

i s s u e d  b y  the department under this chapter, AS 46.04, AS 46.14, 

the d e p a r t m e n t  may notify the person of its d e t e r m i n a t i o n  b y  

p e r s o n a l  s e r v i c e  or certified mail. - T h e  determination and notice 

do not c o n s t i t u t e  an o rder under AS 46.03.820.

*Sec. 8. APPLICABILITY. The immunity created in AS 

4 6 . 0 3 . 7 6 6  b y  sec. 2 of this Act applies to qualified 

e n v i r o n m e n t a l  compliance audits conducted on or after the 

e f f e c t i v e  d a t e  of this Act.



PIT STOP! HIGHLIGHTS:
C ^ =  Voluntary program- it’s your choice 

to participate.

Customized technical assistance to 
m eet your business’s specific waste 
m anagem ent needs in a non 
enforcem ent m anner.

Free w aste m anagem ent and 
reduction training.

C^pF3 Free, on-site environm ental
consultation to assis t your business 
v'ith w aste m anagem ent, reduction 
and disposal concerns.

Potential disposal cost savings

Positive recognition and r vards for 
your w aste m anagem ent and waste 
reduction efforts.

These are ju s t a few of the benefits being 
offered to your business a t no charge. By 
participating in the P IT  STOP! program 
you will gain valuable information to help 
protect our environm ent and reduce costs.

WHY MANAGE MY WASTES?

The automotive service industry understands 
the importance of meeting customer needs 
and operating efficient businesses. Properly 
managing used oil, batteries, solvents and 
other hazardous and solid wastes helps keep 
our communities clean and xedi ces business 
operating costs.

The Alaska Department of Environmental 
Conservation has teamed up with the 
automotive industry to provide a voluntary 
program to help automotive service shops 
reduce, recycle and properly manage solid and 
hazardous wastes. This program promotes a 
cooperative approach to addressing waste 
management questions and concerns.

HOW AN ON-SITE VISIT W ORKS

On-site consultations will be scheduled in 
advance and conducted only at the request of 
shop owner/operators. These visits enable site 
specific waste management information to be 
presented at individual shops.

During the visit, a checklist will be used to 
document information concerning waste 
reduction, recycling and environmental 
management. The checklist will include a “To 
Do” section identifying areas where shops can 
make environmental improvements.
Proactive pollution prevention efforts will also 
be documented.

Shops participating in PIT STOP! will 
receive as much assistance as they need to 
help them achieve compliance and waste 
reduction goals.

For more information, please contact:
Lisa Rozmyn. ADEC Compliance Assistance Office 

555 Cordova Street, Anchorage, Alaska 99501 
Phone (907) 269-7581 or (800) 510-ADEC 

Fax (907) 269-7600 
email LRoztnyn@envircon. stale,ak us
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Alaska Department of 
Environmental Conservation

W h a t  is t he  
C o m p l i a n c e  
A s s i s t a n c e  

O f f i c e ?

T he C om pliance A ssistance O ffice 
provides technical support to help 
businesses and com m unities 
com ply w ith federal or state 
environm ental regulations and 
reduce w aste th roughout the state.

O ur success is based, in part, on 
coord inated  efforts w ith other 
program s w ithin the DEC, 
com m unities, and A laska 
businesses.

For more information, please contact: 
Compliance Assistance Office • 555 Cordova Street • 

Anchorage. A laska 99501 
Phone (907) 269-7586 or (800) 510-AUEC 

Fax 907-269-7600 • email Camp A ssl ®envircan. slate, ak.us

H
O

Alaska Department of 
Environmental Conservation

A  V o l u n t a r y  W a s t e  

M a n a g e m e n t  A s s i s t a n c e  

a n d  E d u c a t i o n  P r o g r a m  

f o r  t h e  A u t o m o t i v e  

R e p a i r  In d u s t r y

I f  y o u r  b u s in e s s  is  in te re sted  in :

Saving Money

Getting Enforcement-Free 
Waste Management 
Assistance

Reducing Solid & Hazardous 
Wastes

Receiving Positive 
Recognition for 
Environmental Effort

For more information, please contact:
Lisa Rozmyn, ADEC Compliance Assistance Office 

555 Cordova Street. Anchorage. Alaska 99501 
Phone (907) 269-7581 or (800) 510-aDEC 

Fax (907) 269-7600 
email LRozmYit@envircon.state.ak.us

mailto:LRozmYit@envircon.state.ak.us
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Key policy call forthcoming

EPA CONSIDERS BLOCKING AIR PERMIT DELEGATION TO STATES WITH AUDIT LAWS

A number of EPA regional offices are considering revisiting their decisions to approve Clean Air Act operating 
permit programs in states which have broad audit protection and immunity laws out o f concern that these laws would 
jeopardize program implementation, EPA sources say.

Momentum on this issue is being spurred by a recent Region X  decision in which the regional office cited 
Idaho’ s state immunity law as a cause for disapproving the state’s permit program, and now a number of regional 
offices are trying to determine whether other state programs should be held to the same standard. EPA sources say the

continued on page 6

NEW STATE CLEAN WATER PACKAGE DRAWS FIRE FROM SOME OFFICIALS

Staffers for the nation’s governors have assembled a new draft package o f Clean Water Act proposals which is 
already raising concerns among both state and local representatives who claim the package abandons several o f the key 
provisions embraced in the House Clean Water Act rcauthorizaiion bill.

The draft package, reprinted following this story, is intended to put forth a unified state position on Clean Water 
Act reauthorization and serve as a lobbying tool in future legislative discussions. But some sources are questioning the 
need for a new states’ package since the Senate is not likely to take action on Clean Water Act legislation this year.

In 1994, the states put together a package o f Clean Water Act amendments which were later used as a framework

continued on page S

LAST-MINUTE SENATE TALKS CONSIDER DEAL TO BOOST EPA FUNDING FOR '9 6

Key senators March 13 launched last minute talks in search o f a bipartisan deal to boost EPA's funding levels in 
a fiscal year 1996 funding bill. The talks followed postponement o f action on a Democratic amendment to add over 
S700 million to EPA's budget.

Even if  the Senate does reach agreement, sources warned that the Senate bill is quite different from the House 
bill, and several sources say Congress may extend the current continuing resolution for two weeks in order to give the 
two chambers time to hammer out a compromise bill. The Senate also added to the bill funding for key Clinton 
"ducation programs, which some sources say may make the president more likely to sign the bill even if the environ-

continued on page / 4

EXISTING CONTROLS WILL Na RROW APPLICABILITY OF MAJOR AIR TOXICS RULE

Regulated facilities will be allowed to install new major air emission units at existing sites without triggering a 
controversial air toxics rule so long as any new emissions are regulated by other existing controls, according to a Feb. 
26 draft rule obtained by Inside EPA.

Moreover, the draft explains that the rule, which is being promulgated under section 1 12(g) o f the Clean Air Act, 
will only apply to the construction and reconstruction o f emission units and will not add any control requirements for 
plant modifications, lndustrv sources are praising the draft rule, arguing that it will address significant environmental 
threats without imposing the kinds o f operational restrictions that were inherent in a 1994 proposal.

continued on next page
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STATE AUDIT LAWS MAY BLOCK AIR PERMIT DELEGATIONS . . . begins page one

agency is scurrying to craft a national policy that will guide future permit approval decisions.
Over the last two years EPA engaged in a process to revamp its 1986 environmental audit policy in an attempt to 

promote self-audits and improve compliance. In December, EPA issued its a final policy which allows companies to 
qualify for significant penalty mitigation in cases where they voluntarily discovered an environmental violation 
through an audit and disclosed that violation to EPA. In the final policy, however, EPA rejected industry's call for the 
establishment o f an absolute or qualified “privilege" for audits, which would prevent audit documents from being used 
as evidence against a company in a legal proceeding.

While EPA has been in its own deliberative process, a number of states around the country have taken action to pass state 
laws that establish a privilege for audits and provide certain levels of immunity for the regulated community. At the time that 
the agency's policy was finalized, EPA stated that it had significant concerns with certain state laws and emphasized that it 
would take actions that were necessary to ensure that these laws did not compromise human health or the environment

EPA’s Region X office took the most aggressive action on this issue to date when it announced on Oct. 27 that it 
was disapproving Idaho's interim Title V air operating permit program. The region’s primary concern was Idaho’s 
audit privilege and immunity law which EPA says would grant a state immunity from civil or criminal liability' for any 
violations voluntarily disclosed by the source to the state. At the time o f disapproval, EPA stated that it had concerns 
with the law’s privilege component, since it “could be misused to shield bad actors,” but added that it did not present 
the kind o f threat that would force EPA to disapprove the entire program. However, with regards to Idaho's immunity 
provision. EPA said that the state law would “impermissably interfere with Idaho’s enforcement requirements” under 
Title V. As a result o f this finding, EPA said that final approval would be conditioned on the state either changing its 
immunity law or demonstrating why the program would not undercut the state’s enforcement authority.

Subsequent to this action and the finalization o f  the agency’s audit policy, a number of EPA headquarters and 
regional sources say that regional offices are now considering revisiting some of the Title V decisions that have been 
made on programs that exist in states with privilege or immunity' laws. According to one regional attorney, this is a 
“ live issue” that is spurring considerable debate in a number o f regional offices. A second regional source says his 
office is now looking at a particular state law in an attempt to determine w hether it is inconsistent with EPA ’s policy, 
and if  so, the office will consider taking action to affect change in that state.

Region I appears to be on the verge o f taking just such an action with regards to New Hampshire, which is in the final 
stages o f  enacting an aggressive privilege bill. On February 27, Regional Administrator John DeVillars sent a letter to Gov. 
Stephen Merrill (R) expressing the agency’s strident opposition to the state's legislation and warns that, as presently drafted,
“the bill may seriously compromise the state’s ability to enforce against violations of federal environmental law delegated to the 
state for implementation.’’ As a remedy, DeVillars calls on the state to amend the legislation to reflect that it will “not apply to 
federally delegated programs with more stringent federal requirements.” In addition to New Hampshire, EPA officials recently 
highlighted this issue with Texas during discussions over the state’s Title V program and agency sources say the issue may be 
raised with as many as 10 other states in the coming months. An EPA official notes, however, that concerns over a number of 
these laws can probably be resolved through negotiations.

EPA sources explain that Title V has become the “flashpoint” in this dispute because it is the only major media program 
that has not already been broadly delegated to states. EPA and industiy sources have noted in the past that it was unlikely that 
EPA would pull an already delegated program from a state on account of these laws. However, a number of sources add that 
Title V offers a unique opportunity to tackle this issue since it is being widely delegated. Because of its timeliness, one EPA 
source stresses that Title V will provide the “battleground" on which disputes with state law will be fought.

Although aware that this was a simmering issue, EPA sources say that talks within headquarters have only 
recently begun on how to handle this issue on a national basis. One agency source points out that it is a “very tricky” 
issue, but adds that a number o f  people within the agency feel that a national policy is needed. A regional source 
agrees that a national strategy is needed and faults the office o f enforcement for "exerting no leadership on this issue" 
thus far. An EPA source says that a national policy is being developed and will have to be finalized soon since a final 
decision on Idaho’s program will have to be made in the next couple o f  months.

A source within the air program says that this issue is being primarily driven by the enforcement office and has 
not been widely discussed among those who develop permit policy within the air office.
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Why should we encourage 
self-auditing?

Lessons fro m  the Price W aterhouse Survey

In  F eb ru a ry  1 9 9 5 , P r ic e  W a te rh o u se  su rv e y e d  3 6 9  c o m p a n ie s  

n a tio nw id e , rep resen ting  14  d iffe ren t m anu fac tu r in g  and se rv ice  secto rs o f  

the econom y, fo r the purpose o f  g a th e r in g  in fo rm atio n  on the p rac tice  o f 

env ironm en ta l aud its.

(S u rv e y  w a s sponso red  by  the C o m p lian ce  M anagem en t and P o lic y  

G roup , w h ic h  in c lu d e s  m em bers su c h  a s  A T & T , G en e ra l E le c t r ic ,  

A m erican  Petro leum  In stitu te , B ro w n in g -F e r r is  In d u str ie s , e tc .)

S ign ifican t fin d in g s:

• 7 5  p e rcen t o f com pan ies sa y  they cu rren tly  conduct se lf-a u d it s .

• T w o - t h i r d s  o f the com pan ie s n o w  co n d u c t in g  e n v iro n m en ta l s e l f ­

au d it s  sa y  they  "w o u ld  e xp an d  su ch  p ro g ram s i f  p e n a lt ie s  w e re  

e lim in a te d  fo r  p ro b lem s that the co m p an ie s  th e m se lv e s  id e n t if ie d , 

reported, and corrected ."

• A m ong com pan ie s not p e rfo rm ing  aud its , 2 0  p e rc e n t  " fe a r  that aud it 

in fo rm ation  cou ld  som ehow  be u sed  a g a in st  the com pany ."

• A m ong co m p an ie s now  co n d u c t in g  a u d it s , 2 5  p e r c e n t  report that 

ou ts id e  p a rt ie s  h ave  attem pted to o b ta in  au d it  d ata , and  the se  th ird  

p art ie s succeeded  in  ob ta in in g  th is in fo rm atio n  from  1 5  p e rc e n t o f  the 

com pan ies.

• A m ong com pan ie s cu rren tly  p e rfo rm in g  a u d its , 1 2  p e rc e n t sa id  aud it 

re su lts had been used  fo r en fo rcem ent pu rpo ses a g a in s t  them .

• 7 0  p e rc e n t  o f  com pan ie s co nd u c tin g  au d its  sta ted  that "au d its  h ave  

s ig n if ic a n t ly  im proved  the com pany 's re gu la to ry  co m p lian ce " and  5 0  

p e rc e n t  stated  that aud iting  " im p roved  em p lo yee  aw a ren e ss , d ilig e n c e , 

and com p liance  w ith  com pany p o lic ie s  and p rocedures."

Distributed by Senator Loren Lem a n



Supporters of Senate Bill 199...

• Alaska Forest Association

• Alaska Miners Association

• Alaska Oil & Gas Association

• Alaska Rural Electric Cooperative Association

• Alaska Support Industry Alliance

• Alaska State Chamber of Commerce

• Alyeska Pipeline Service Company

• Council of Alaska Producers

Distributed by Senator Loren Leman



What Alaskans are Saying about Senate Bill 199...

"T he env ironm en ta l se lf -a u d it  is  an  id ea  p roposed  by  S en s . L o ren  L em an  

and D rue  Pearce . It  is  b a sed  on s im ila r  la w s  that n o w  e x is t  in  1 4  o ther sta te s, 

in c lu d in g  O regon, w h ich  is  not e x a c t ly  a state that le ts  its  in d u str ie s  'rape and 

run'. W hat's m y st ify in g , how eve r, is  the h o st ility  to the b i l l  b e in g  show n  by the 

K n o w le s  A d m in is t r a t io n , p a r t ic u la r ly  the D e p a r tm e n ts  o f  L a w  and  

E n v iro n m en ta l C o n se rv a t io n ... D E C 's  w o rry  i s  that u n sc ru p u lo u s operato rs 

w ou ld  m isu se  the n ew  law  a s a  k in d  o f  'sh ie ld ' a g a in s t  en fo rcem ent. T hese  are 

le g it im a te  concern s and  ones that the Senate  R e so u rce s C om m ittee ... h a s  taken  

step s to d ea l w ith . H o w eve r , the departm en t s t i l l  rem a in s oppo sed  to the 

le g is la t io n . W e don’t re a lly  understand  w hy . I f  these la w s  h ave  been  abu sed  in 

other sta te s , D E C  w ou ld  h ave  good g round s fo r its  concern . B u t  they haven 't 

been  abu sed , acco rd ing  to w ha t the le g is la tu re 's  re search  s t a f f  h a s  been  ab le  to 

fm d out."

— Tim Bradner, A laska Jo u rn a l o f  Commerce

"T h is  le g is la t io n  p ro v id e s b u s in e s se s  w ith  an  opportun ity  to conduct s e lf ­

aud its in  an  e ffo rt to a ssu re  they  are in  com p lian ce  w ith  en v iro nm en ta l, hea lth  

and sa fe ty  law s . W e be lie ve  th is  creates an  in cen tive  fo r b u s in e sse s  w ho  fm d they 

h av e  in ad v e r te n t ly  been  out o f  c o m p lia n c e  w ith  a la w  or re g u la t io n  to 

vo lu n ta r ily  correct the ir ac tion s and str iv e  to operate in  the accep tab le  m anner."

— Pamela LaBolle, A laska State Cham ber o f  Commerce

" ... the C o un c il stro n g ly  supports the concep ts o f  p r iv ile g e  and  im m un ity  

em bod ied  in  S B  1 9 9 . T h is  i s  an  e x c e lle n t  w a y  to p rom ote and  encou rage  

v o lu n ta ry  co m p lian ce  w ith  e n v iro n m en ta l and  h e a lth  and  sa fe ty  la w s  and 

re gu la t io n s ."

— D avid Rogers, C ouncil o f  A laska  Producers

"T h is  le g is la t io n . . .  e n co u ra g e s  g re a te r  u t i l iz a t io n  o f  s e l f - a u d it s  by 

p ro v id in g  im m un ity  and  en su r in g  co n fid en tia lity ... S B  1 99  m oves hea lth , sa fe ty  

and env ironm en ta l com p liance  in  a p o s it iv e  d irection  th rough  its encouragem ent 

o f se lf-a u d it in g ."

—  Ken D onajkowski, A laska O il and Gas Association



"W e support the e ffo rts o f  you r com m ittee  in  se e k in g  to p a s s  le g is la t io n  

that prom otes good env ironm en ta l stew ard sh ip ."

— Norm a Calvert, M arathon Oil Company

"T h e  t im b e r in d u s t ry  and  the  A s so c ia t io n  su p p o rt the co n cep t o f 

en v iro nm en ta l and  sa fe ty  se lf -a u d it s , a s  em bod ied  in ... Senate  B i l l  1 9 9 . The 

concep ts deve loped  in  C S S B  1 99  (R E S )  are not un tried . O ther sta te s , n o tab ly  

T e x a s , h ave  im p lem en ted  e n v iro n m en ta l se lf -a u d it s  w ith  a good  m easu re  o f 

su c c e s s . W h ile  it m ay  requ ire  a  sh if t  o f  em p h a s is  fo r  som e o f our a g e n c ie s , 

s im ila r  la w s  can  w o rk  e q u a lly  w e ll in  A la sk a ."

— Ja c k  Phelps ,  Alaska  Forest Association

" ... th is b il l w i l l  he lp  fo ster an atm osphere that is  conduc ive  to open 

com m un ication  and help rem ove a stru c tu ra l im ped im ent that now  e x is t s  

to open com m un ication . The en e rg ie s  o f the people from  both the State 

and industry w ork ing  on an issu e  w il l  be focused  to so lve  actual prob lem s, 

rather than guard ing  the ir re sp ective  le g a l op tion s."

— S t e v e n  B o r e l l ,  A l a s k a  M i n e r s  A s s o c i a t i o n

Distributed by Senator Loren Leman
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I. INTRODUCTION

In the last few years one of the more common controversies to arise out of the 

environmental regulatory context is the debate over whether regulated entities that conduct 

environmental audits should be provided an evidentiary privilege and penalty immunity relief for 

voluntarily discovered, promptly reported and corrected violations. This article will provide an 

insight into why the establishment of such a privilege for environmental audits and provision of 

penalty immunity will benefit the environment as well as the regulators and members of the 

regulated community, i.e., business and governmental entities that must comply with 

environmental regulatory requirements.

First, it is necessary to describe what is meant by an environment.0.! audit. The U.S. 

Environmental Protection Agency ("EPA") has defined environmental audi'ing as a "systematic, 

documented, periodic and objective review by regulated entities of facility operations and 

practices related to meeting environmental requirements".1 As the result o f  an audit, a written 

report is typically presented to management to enable them to determine where their compliance 

problems are and how 10 correct them. Audits may be conducted internally, by the regulated 

entity’s employees, or by outside contractors hired for that purpose. Clearly, the primary function 

o f  an environmental audit is to alert the regulated entity to compliance issues so that they may 

be corrected. Whether regulated entities intend compliance with environmental regulations out 

of civic responsibility 01 out of fear of penalties is immaterial; the fact is that if regulated entities 

have regular systems in place to ensure compliance and to promptly correct noncompliancc, the 

environment and the surrounding community benefit. Likewise, governmental resources can 

better be directed at those regulated entities that do not make the effort and expenditures to

1 "Incentives lor Scll'-l’olicmu". t-l’A Final Policy Statement, 60 Pcd. Rce, 66706, 66710 (December 22, 1995).



routinely and systematically monitor, expeditiously report and promptly correct noncompliance 

events.

II. EVIDENTIARY PRIVILEGE

The issue of an evidentiary privilege for these audits has arisen out of both the perception 

o f many regulated entities, and the reality for a few regulated entities, that audits which they 

conduct o f  their own facilities may be used against them by regulators in enforcement actions 

or by third parties in private lawsuits, despite the fact that the regulated entity discovered the 

regulatory violation during an audit and has mechanisms in place to promptly report and correct 

the noncompliance. In other words, a regulated entity may be reluctant to conduct an 

environmental audit because o f  fears as to the way in which the audit will be used by others and 

it may therefore forego an opportunity to enhance its own program of environmental compliance. 

However, if  applicable legal and regulatory mechanisms are in place that provide incentives and 

encouragement for the regulated entity to conduct such an audit, and to correct any problems it 

finds as a result, then the regulated entity’s environmental compliance is more likely to be 

improved, and so, it can be assumed, will be the environment of the surrounding community.

A. Against the Privilege for Environmental Audits

The notion of an evidentiary privilege in favor of environmental audits has sparked 

a vigorous debate in the last several years. Among the arguments against an evidentiary privilege 

is that it runs counter to the spirit and intention of modern environmental laws, which promote 

and require public disclosure.2 This argument assumes that regulatory agencies and private 

parties are entitled to be able to obtain the results of internal environmental audits so that the

2 See, / <•.. Uonalil, David. " The Case Against an Environmental Audit Privilege” . National Environmental I aw 
Journal, September I'PM.
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environmei t and public health can be belter protected. The concept espoused in this argument 

is that corporations and other regulated entities have vested interests in veiling their 

environmental audits in secrecy, but that true environmental protections cannot be achieved unless 

all internal environmental investigations are made open to the public, and, better yet, that the 

most protective environmental audits are those that are conducted with input from both regulators 

and members of the public.3

The U.S. Department of Justice ("DOJ") and EPA have made similar arguments 

in their opposition to an evidentiary privilege for audits. In EPA’s view, a statutory privilege "... 

could be used to shield evidence of violations of federal environmental law as well as criminal 

misconduct, deny the public its right to know useful information affecting its health and the 

environment, drive up litigation costs, and create an atmosphere of distrust between regulators, 

industry and local communities.'"4 EPA’s Final Policy Statement on Incentives for Sclf- 

Policing, issued on December 18, 1995, reiterates EPA’s long-standing opposition to evidentiary 

privileges for audits. In fact, although EPA’s policy states that it will not request audits to 

initiate environmental investigations, if EPA has "independent reason to believe" that a violation 

has occurred, the Agency makes clear that it has the authority to seek "any information", possibly 

including an audit report, relevant to identifying violations or determining liability or extent of 

harm.5 "Independent reason to believe" that a violation has occurred is not a significant 

threshold to meet in order for EPA to request an audit report which may lead them to other 

violations, even as those violations are being addressed by the facility.

' See. i.e.. I L'wi.s, .Sstnlortl. Moving Forward Toward Environmental Excellence: Corporate Environmental Audits 
and the Public’s Itighi to Know. The Good Neighbor Project lor Sustainable Industries, February I. 1905.

'4 "Incentives lor Self-Policing" FPA Fact Sheet, December IS, 1995, p. 2. 

hit Feil. Keg. M*7W*. (>ft7| I (December 22. 1905).
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EPA’s Assistant Administrator for the Office of Enforcement and Compliance 

Assurance, Mr. Steve Herman, in a February 21, 1996, letter to Michigan Slate Representative 

John Freeman discussing proposed Michigan legislation, articulates EPA’s position regarding 

evidentiary privileges for audits. Mr. Herman asserts that Michigan’s proposed evidentiary 

privilege "... could hamstring investigations of criminal behavior, interfere even with routine 

enforcement actions, and compromise the public’s right to know."

Mr. Herman, in his letter to Representative Freeman, raises the issue of whether 

state evidentiary privileges can apply to federal environmental programs administered in the state. 

This tactic is being used in other states as well; for example, the State of Texas, which adopted 

an evidentiary privilege for audits in 1995, is currently seeking delegation of the National 

Pollutant Discharge Elimination System ("NPDES") program under the federal Clean Water Act 

and the Title V operating permits program under the federal Clean Air Act. EPA apparently is 

delaying the approval of Texas’ programs, in part, because of concerns over Texas’ audit 

privilege legislation.6 In keeping with its longstanding tradition, EPA seems of the view that 

if it cannot impose its policy directly, it can attempt to impose it by refusing to allow states to 

implement their own programs under federal environmental laws.

DOJ supports EPA’s position and advocates against an evidentiary privilege for 

environmental audits. "The approach taken in state laws and proposed federal legislation of 

creating evidentiary privileges for polluters that perform environmental audits or providing 

statutory immunity for violations by such polluters conceals environmental hazards from the

" "Federal regulators concerned about Texas environmental law". Austin Amcrican-Statesnian. February 2X, 199b 
stating that the Deputy Administrator o f EPA, Fred llanscn, said "the [Texas] law could be an obstacle lor a state plan 
to administer the key program under the Federal Clean A ir Act” [Title V operating permits).
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public and public authorities, impairs enforcement, and shields misconduct. Therefore, the 

Department will continue vigorously to oppose such legislation."7

EPA’s and DOJ’s fear about the effects of evidentiary privileges for audits are 

unfounded. Their arguments arc myths being used to oppose a sensible concept and should be 

exposed as such.

B. IN FAVOR OF AN ENVIRONMENTAL AUDIT PRIVILEGE

1. Myth 1: An evidentiary privilege for environmental audits will shield 
criminal misconduct.

First, EPA and DOJ believe that evidentiary privileges may shield criminal 

misconduct. This position apparently arises out of the fact that most privilege statutes include 

an immunity from prosecution for violations discovered and corrected as a result of audits. In 

fact, most audit privilege policies limit any privilege and/or immunity to a situation in which a 

voluntary audit has uncovered a violation and the violation is promptly and effectively corrected. 

Many such statutes expressly provide that a privilege or immunity is not available in instances 

of criminal misconduct. For example, the Texas legislation excludes from the immunity 

provisions, those actions that are intentional or knowing violations or reckless violations that 

result in substantial injury to persons on-site or in substantial harm to persons or property off-site 

or to the environment.6 The Texas law also limits its immunity provision to those violations that 

are reported to the appropriate stale agency.'7

7 January 31. 19% teller from I ois J. Schifl'er, Assistant Attorney General. Environment and Natural Resources 
Division, I '.S. Department o f Justice to Steven I lorman. Assistant Administrator. Office o f Enforcement ami Compliance 
Assurance, U.S. Environmental Protection Agency.

7 Texas Environmental. Health and Safely Audit Privilege Act, 7-4tli Leg., R.S., Ch. 219 (j 10(h)(7). 1995 
Tex.Scss.Law Scrv. 1963 (Vernon).



2. Myth 2: A privilege will nidc serious environmental impacts.

EPA and DOJ apparently also believe that privilege and immunity statutes 

will block discovery of. and remedies for, serious environmental impacts. Audit privilege 

legislation enacted by the various stales requires that the violations which are uncovered be 

corrected promptly. This requirement .vill, in and of itself, reduce the chances of serious 

environmental harm occurring, because the auditing facility has an additional incentive to correct 

the violation and remedy any harm. Further, privilege laws do not undo the obligation which 

companies have under a variety of federal, state and local laws to remedy any environmental 

damages. If a state or federal law requires that a spill o f a hazardous chemical be cleaned up 

and any contamination o f  soil or water be remediated, the existence of an evidentiary privilege 

for the audit that uncovers the past occurrence of the spill does not change the remediation 

obligation under law. Certainly the privilege does not alter any liability that an auditing facility 

has to third parties who may be harmed by that entity’s environmental violations. The privilege 

typically means that, in certain particular circumstances, plaintiffs’ lawyers cannot obtain audits 

and use them as client development devices. In circumstances where there is independent 

evidence o f  harm to a third party -- in situations of legitimate liability -- the fact that a privileged 

audit exists will neither relieve the perpetrator of liability nor relieve the third party of its burden 

to prove that there has been environmental harm caused by the defendant’s actions.

3. Mvtli 3: A privilege prevents the public from having information 
about their own community.

The argument that a privilege undercuts the public’s right to know of the 

environmental issues in their community ignores the facts that there are legitimate limitations on 

the right-to-know concept and that state and federal environmental laws already provide for many 

mandated public disclosures. The Emergency Planning and Community Riglu-to-Know Act
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("EPCRA") is based upon the very principle that the public docs have a right to know if there 

arc hazardous chemicals in their communities.10 This same statute is the source o f  the annua! 

Toxic Release Inventory ("TR1"). a report which regulated entities must file every year describing 

the disposition of any hazardous chemical or substance which has been on their property during 

that year. Other environmental statutes and regulations require regular reporting o f  monitoring 

results from a regulated entity’s activities, such as discharge monitoring reports under the federal 

Clean Water Act. The existence of these self-reporting requirements eases the way for regulators 

bringing enforcement actions and for private parties to bring citizen suits or toxic tort suits. In 

any case, there is already a plethora of environmental reporting required by law that likely would 

not be subject to any audit privilege.

For those regulated entities who conduct environmental audits, in addition 

to the mandated reporting described above, the presence in the public domain of more 

information may lead to more allegations of violations, more enforcement actions and more 

lawsuits, even though those regulated entities are the very ones who, by conducting the audit in 

the first place, are attempting to attain better compliance. The regulated entities who do not 

conduct audits may give the appearance of having better environmental compliance, but that may 

be the result of the fact that failing to look for violations will always lead to a failure to discover 

violations. After more than twenty-five years of experience with environmental regulatory 

programs, it is evident that the "bad actors" often appear to be "good guys" when in fact they 

have failed to undertake the extra effort to discover and correct situations o f noncompliance.

4. Myth 4: Auditing entities have no need to worry about how audits 
will he used if they are  publicly available.

42 I I.S.C’.A. *§ 11001 lo 11050.
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Though ii is Irue that environmental audits have been used against regulated 

entities in only a few cases, the perception held by these entities is what motivates their actions 

as to whether to proceed with audit programs. A survey of various industries regarding 

environmental audits found that in the chemical industry (an industry that has certainly benefited 

from a commitment to auditing), the reason most often cited for not conducting environmental 

audits was the fear of resulting information being used against the company." The perception 

that audit results will be used by regulators, prosecutors, and plaintiffs’ attorneys has caused 

regulated entities who otherwise could benefit from conducting audits to either refrain from doing 

so or attempt to use other means to prevent disclosure o f  findings of violations. For instance, 

many regulated entities try to protect their audits by using the attomey-client or work product 

privileges, with the disadvantages and limitations inherent in those privileges. Other entities have 

decided to write the audit report in such sanitized language that the report does not clearly set 

forth the discovered violations for those who have the ultimate responsibility of addressing the 

problems found. These various responses by regulated entities all make sense from a liability 

perspective, but they do not advance the public policy goal o f  encouraging regulated entities to 

diligently seek out their noncompliant activities and correct them.

III. PENALTY IMMUNITY

In addition to tin evidentiary privilege, a companion issue in providing incentives for 

voluntary compliance is the concept of immunity from penalties for companies who promptly 

report and correct environmental violations. Some states have adopted penalty immunity without

11 See. Price Waterhouse. L.L.P.. The Voluntary Environmental Audit Survey o f U.S. Business, March 1995.
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the audit privilege; others have embraced both as related elements in their attempts to encourage 

regulated entities to investigate, report and correct any violations.

EPA, while it objects to the notion of an evidentiary privilege, has accepted the idea of 

partial immunity from penalty for reporting and correcting violations.

A. EPA ENVIRONMENTAL SELF-POLICING POLICY

In EPA’s Final Policy Statement, issued on December IS, I99512, and supported 

by DOJ, EPA offers to not seek for reduce) gravity-based (i.e. noil-economic benefit) penalties 

for those facilities that discover violations through voluntary environmental audits or efforts 

which reflect a regulated entity’s due diligence to prevent, detect and correct violations, provided 

that the company satisfies all of EPA’s nine conditions.

EPA will eliminate all of the gravity-based portions of any penalty for violations 

that are found through auditing, if the violations are promptly disclosed and corrected. If the 

company demonstrates that it has a compliance management system that meets EPA’s criteria for 

"due diligence", the gravity-based portion of the penalty will also be waived, EPA, however, 

expressly reserves the right to collect "any economic benefit" that may have accrued to the 

company as a result of the delay in its compliance.11 [The "economic benefit of 

noncompliance" concept for quantification of penalty amounts is an agency developed theorem 

that is the subject o f  substantial debate.]

Even if the company docs not perform an environmental audit and cannot 

demonstrate that it has a compliance management system qualifying as due diligence, EPA will

' '  "Incentives lor Self-Policing: Discovery. Disclosure, Correction and Prevention o f  Violation" 60 Pod. Rey. 
66706, December 22, 1995,

11 60 Fed. Key. 66706. 66712 (December 22. 1005).
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waive 75% of ihe gravity-based portion of the penalty if the violation is voluntarily discovered, 

promptly disclosed and expeditiously corrected and EPA’s conditions are met.14

EPA will not recommend for criminal prosecution a regulated entity that has 

voluntarily discovered violations through an audit and has voluntarily disclosed these violations 

to the government. This immunity from criminal prosecution does not apply where corporate 

officials are consciously involved or willfiilly blind to violations or conceal or condone 

noncompliance.15

The conditions that facilities must meet in order to qualify for the immunities 

described above are:

1. Discovery of the violation through an environmental audit or " an objective, 

documented, systematic procedure or practice reflecting due diligence" (even if 

this condition is not met, the company may still be eligible for a 75% reduction 

in the gravity-based penalty).16

2. Voluntary discovery and prompt disclosure to EPA. This condition applies to any 

violation that is voluntarily discovered, even if the violation is required to be 

reported under another law or regulation. The immunity does not apply, however, 

to a violation which is discovered through a required mechanism such as 

emissions monitoring required by statute or regulation. Such violations are not 

"voluntarily" discovered.17

14 60 Fed. Reg. 66706. 66711 (December 22. 1995).

15 Id.

16 60 Fed. Reg. 66706. 66711 (December 22, 1995).

17 60 Fed. Reg. 66706, 66711 (December 22. 1995).
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The disclosure "made to EPA" must be within 10 days of discovery of the 

violation.Is

Discovery and disclosure must be made by the entity independently (i.e. prior to 

commencement of any regulatory agency inspection; information request; citizen 

suit notice; legal complaint by third party; whistleblower employee report; or 

imminent discovery by a regulatory agency.)19

Expeditious correction and remediation. The violation must be corrected within 60 

days or the facility must provide written notice to EPA that the violation will lake 

longer than 60 days to correct.20

Prevention of recurrence. The facility must take steps to prevent recurrence of the 

same violation in the future.21

No repeat violations. The same or a closely-related violation must not have 

occurred previously within the past three years at the same facility, or be part of 

a pattern o f  violations over the past five years at other facilities owned by the 

same entity.22

Exclusion of some violations. Penalty immunity is not available for violations of 

specific terms of an order or consent agreement. Immunity is also not available

IS 1(1.

10 III.

'II III.

1(1.

-- 60 Foil. Uoi*. 66706. 66712 ( IVcembor 22. I9‘>5).



for violations that result in serious actual harm or an imminent and substantial 

endangennent to public health or the environment.23

9. Cooperation. The facility must cooperate with EPA, including possible assistance

in determining the facts surrounding the disclosed violation and any related 

violations that may be suggested by the disclosure.2'1

EPA’s policy is quite lenient in some respects. It essentially permits a company 

that accidentally or otherwise discovers violation to reduce their penalty by 75% through prompt 

disclosure and correction. The policy is broader in this respect than many similar policies 

adopted by states. The Texas statute, for example, provides immunity only for violations 

discovered as a result of environmental audits, and the company must have notified the state in 

advance o f  its intention to conduct an audit before the immunity will apply.25

The EPA policy also continues to suffer from several shortcomings. For instance, 

the policy does not apply "where corporate officials are consciously involved in or willfully blind 

to violations or conceal or condone compliance."26 Thus, culpability of corporate officials is 

left wide open to interpretation, since reasonable people can differ over what condoning 

non-compliance means or what sequence of events constitutes "willfully blind to violations."

B. Shortcomings of EPA Environmental Self-Policing Policy

23 60 Fed. Reg. 66706. 66712 (December 22. 1995).

:a M-

"5 Texas Rnvironmenial, Health and Safety Audit Privilege Acl, 7-Ult Leg., R.S.. Ch. 219 ^ 10(g) 1995 
Tex..Sess.I.aw Scrv. 196.1 (Vernon).

26 60 Fed. Reg. 66706. 66711 (December 22. 1995).
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EPA uses the breadth of its policy as an argument that no evidentiary privilege for 

environmental audits is necessary. To the contrary, a company is not adequately protected by 

the penalty immunity alone.

EPA’s waiver of penalties and commitment not to seek disclosure of audits as an 

enforcement tool docs not prevent a company from being subject to enforcement at the slate or 

local level or to third party lawsuits by prosecutors and plaintiffs’ lawyers who inevitably will 

seek to obtain an audit to use as a litigation guide. The agency has also cleverly disguised its 

intent as to how environmental audit reports will be treated under the new self-policing policy. 

The certainty provided by EPA is that invitation of environmental investigations will not be 

premised upon requests for audits.27 However, if EPA has "independent reason to believe" that 

a violation has occurred -- EPA also makes clear that authority to seek "any information" relevant 

to finding violations.’8 What constitutes "independent reason to believe" is left to the reader’s 

imagination! Is it a citizen complaint? What about allegations made by a disgruntled or recently 

discharged employee? Or, better yet, an EPA employee being aware of a violation of a minor 

recordkeeping requirement certainly meets this low threshold for requesting an environmental 

audit. Likewise, as DOJ has clearly stated once it has received information that a regulated entity 

has committed violations of environmental law, "the Department seeks all relevant information, 

including audit reports.

27 60 Fed. It eg. 667056. 66711 (December 22. 1995).

28 M.

' } .binumy U . 1996 teller from l.ois J. Scliiffcr. Assistant Attorney General, Environment and Natural Resources 
Division. U.S. Department o f Justice to Steven Merman, Assistant Administrator, Oflicc o f Enforcement and Compliance 
Assurance. U.S. Environmental Protection Agency.
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EPA’s policy is one slop toward a full realization that environmental protection 

must rely on voluntary compliance, and it is a good step. Unfortunately, however, EPA has 

steadfastly refused to lake the next logical step that would move environmental protection into 

a new realm of compliance, supporting an evidentiary privilege for environmental audits and full 

penalty immunity for those acting in good faith to promptly report and correct noncompliant 

situations. Only when both steps are taken together will we have in place positive incentives that 

generate the sort o f  "ownership" of environmental issues by the upper management level of all 

regulated entities of all sizes and types to take aggressive and affirmative steps to protect the 

environment.

IV. CURRENT STATUS OF STATE LEGISLATION

This public policy goal and the obvious advantage o f  a privilege and penalty immunities 

in achieving that goal are such that fourteen (14) states have enacted some type of privilege 

legislation. (The states are Arkansas, Colorado, Idaho, Illinois, Indiana, Kansas, Kentucky, 

Minnesota, Mississippi, Oregon, Texas, Utah, Virginia, and Wyoming.) Penally immunity of 

some type is provided for in the legislation in eight (8) of these states (Colorado, Idaho, Kansas, 

Minnesota, Mississippi, Texas, Virginia and Wyoming). In Michigan, a bill establishing a 

privilege and providing penalty immunity has passed both the House and Senate and is awaiting 

presentation to the Governor, who has previously indicated his approval. Likewise, the New 

Hampshire Legislature has passed a bill containing both privilege and immunity provisions that 

has been sent to the Governor. The South Dakota Legislature has recently passed a bill providing 

only penalty immunity which is also awaiting signature by the Governor. Nine (9) other states, 

including Arizona, California, Iowa, North Carolina, Oklahoma, New Jersey, Ohio. Tennessee, 

and South Carolina, are considering legislation, which has already passed one branch o f the
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Legislature, establishing either environmental audit privilege or penalty immunity provisions, or 

both. Of these nine (9) states, all of these bills contain privilege provisions, except California 

where a separate bill on that topic is still pending. Various other states, e.g., Alaska, Delaware, 

Florida, and Pennsylvania also have legislation pending that relates to the subject of establishing 

these incentives for voluntary discovery and prompt reporting and corrective action of 

environmental noncompliance events.

V. CONCLUSION

Environmental regulations are pervasive, voluminous and highly technical. Perfect 

compliance with them is a near-impossibility, and the chances of achieving high levels of 

compliance decrease with ever-increasing levels of complexity in the regulatory requirements. 

Given the expansive applicability o f  environmental requirements to virtually every business and 

governmental entity and the shortage of resources within federal and state governments, 

regulatory agencies are finding it increasingly difficult to adequately monitor compliance. Private 

citizens also lack the resources, as well as the knowledge, to regularly monitor the compliance 

of a complex industrial facility or major municipality whose operations are governed by highly 

technical environmental regulations. Typically, most citizens and some regulators do not become 

aware o f  a compliance problem until it is too late and the environment, or worse, human health, 

is affected. As societal attitudes have changed and developed in the past twenty-five years, the 

entity with the greatest resources, the greatest knowledge, and ultimately, the greatest interest in 

assuring compliance has become the regulated entity itself. Therefore, it only makes sense that 

the most effective tool toward environmental protection is the ability of the regulated entity to 

discover and correct its environmental compliance problems, before they become serious issues 

for the entire community. I lowever, if the regulated entity legitimately fears that its very attempt 

to be a good citizen will result in lawsuits and enforcement actions over violations that might
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otherwise never have come to light, it will naturally be reluctant to conduct thorough audits. 

This result shortchanges our citizenry and the environment.

Typically, environmental audit privileges are not absolute. They do not usually protect 

the underlying facts, and a regulated entity will lose the privilege if it is determined to have 

claimed it fraudulently. Through public education it is possible that some of the opposition to 

the environmental audit privilege can be eliminated. People should be assured that the privilege 

will not apply to those who claim it fraudulently, to information which is required to be reported 

under some other law, to deliberate violations of the law or in situations of imminent and 

substantial endangcrment to the environment and human health. In other words, the issues about 

which most people are likely to be concerned are likely not to be covered by the privilege. On 

the other hand, the granting of the privilege, provides those regulated entities that are genuinely 

striving toward environmental compliance a tool to use in achieving compliance in the most 

effective way possible, without fear that that tool will be used to punish them for discovering, 

reporting and correcting their own violations.

Audit privileges and penalty immunities are, nevertheless, an incentive for regulated 

entities to conduct environmental audits. These audits promote candid, effective discussions 

within regulated entities as to the causes of, and solutions to, environmental noncompliance. By 

removing the incentive to hide noncompliance, the regulated entity can actually address the 

problem in the most constructive way possible and government can be assured that more entities 

will be encouraged to address their compliance status forthrightly.

Environmental regulation has for the last twenty-five years focused on the "command and 

control" model. As a result, we have developed an extremely complicated regulatory scheme, 

while government at all levels lacks the resources necessary to ensure compliance by all members 

of the regulated community. Thus, the model for environmental regulation has become outdated
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and needs lo change. The move to an environmental regulation model that focuses on and 

encourages voluntary compliance is the key to further rational regulation to protect environmental 

values. It is in the best interest of any regulated entity to be a good corporate citizen, and to the 

extent that an entity is free to investigate itself without the fear of providing a "road map to 

prosecution" or the imposition of monetary penalties for its good behavior that entity will be 

better able to attain compliance with the regulations and to ensure environmental protection. In 

addition, our regulatory agencies will be able to direct their limited enforcement resources at 

those among the regulated community that do not strive to be good citizens.
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Alaska Forest Association, Inc.

Testimony of Jack K. Phelps, Executive Director 
Tn support of CSSB 199(RES)

Offered to the Senate Finance Committee 
March 26,1996

?SKr, Chairman, members of the committee:

My name is Jack Phelps and J am Executive Director of the Alaska Forest Association. The timber 
industry and the Association support the concept of environmental and safety self-audits, as embodied in 
the Resources Committee substitute for Senate Dili 199. The Association believes that the true purpose 
of environmental laws is to protect the environment, and of safety laws to protect people. Thdr purpose 
is not lo levy fines nor to provide a source of Income and jobs for bureaucrats. Self-audits promote this true 

purpose.

t
Too often, companies, especially smaller companies, con ill afford to contact agencies regarding 

known or suspected problems. They fear the result of such contacts will be crippling fines or the discovery 
of new, unsuspected problems which could put them out of business. With the self-audit concept, 
companies will be given new incentive to work towards compliance and the assurance that agencies will 
truly be available to help them get there without the threat of bankruptcy.

The concepts developed in CSSB 199(RliS) are not untried. Other states, notably Texas, have 
implemented environmental self-audits with a good measure of success. While it may require a shift of 
emphasis for some of our agencies, similar laws can work equally well in Alaska.

The AFA appreciates the 19th Legislature’s efforts to develop practical efficiencies in areas of 
government interaction with private industry. CSSB 199(RES) is a prime example of those efforts. The 
AFA also appreciates the willingness of the Resources Committee to work with timber and mining 
companies to ensure the present bill reflects their needs in the real world. Please pass CSSB 199(RES) on 

for consideration by the full Senate as quickly as possible.

SRRVINO A) .ASKA'S FORRST INDUSTRY
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H o n o r a b l e  L o r e n  L e m a n  
C h a i r m a n ,  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  
C a p i t o l  B u i l d i n g  
J u n e a u ,  A K  9 9 8 0 1

RE: C S S B - 1 9 9 ( F I N ) , R e l a t i n g  to  E n v i r o n m e n t a l  A u d i t s

D e a r  S e n a t o r  Leman,

T h e  A l a s k a  M i n e r s  A s s o c i a t i o n  w i s h e s  t o  g o  o n  r e c o r d  in s u p p o r t  of 
C S S B - 1 9 9 ( F I N ) . Th i s  bill involving v o l u n t a r y  se l f  a u d i t s  is a v e r y  
g o o d  a n d  p o s i t i v e  s t e p  for t h e  St a t e ,  f o r  i n d u s t r y  a n d  f o r  t h e  
pu b l i c .

F o r  t h e  S t a t e  a n d  industry, t h i s  b i l l  w i l l  h e l p  f o s t e r  an 
a t m o s p h e r e  t h a t  is c o n d u c i v e  t o  o p e n  c o m m u n i c a t i o n  a n d  h e l p  r e m o v e  
a s t r u c t u r a l  i m p e d i m e n t  th a t  n o w  e x i s t s  t o  o p e n  c o m m u n i c a t i o n .  It 
w i l l  a l l o w  t h e  S t a t e  a n d  in d u s t r y  t o  b e t t e r  w o r k  t o g e t h e r  t o  s o l v e  
t h e  r e a l  p r o b l e m s .  T o o  m a n y  laws, b o t h  f e d e r a l  a n d  st a t e ,  f o r c e  
t h e  S t a t e  t o  o p e r a t e  as a " p o l i c e  p a t r o l "  in its d e a l i n g  w i t h  
i n d u s t r y .  W h e n  t h i s  is t h e  case, i n d u s t r y  w i l l  a n d  m u s t  be 
c o n s t a n t l y  w a t c h i n g  f o r  t h e  l e g a l / s u i t / l i a b i l i t y  p o t e n t i a l  in 
e v e r y t h i n g  it s a y s  a n d  does. T h i s  b i l l  w i l l  h e l p  t o  r e m o v e  a 
p o r t i o n  of t h e  b u i l t - i n  s t r u c t u r a l  f o r c e s  t h a t  c a u s e  t h i s  
c o n t e n t i o u s  r e l a t i o n s h i p .

F o r  t h e  p u b l i c ,  t h i s  b i l l  w i l l  m e a n  t h a t  p r o b l e m s  w i l l  b e  h a n d l e d  
b e t t e r ,  a n d  if t h e r e  a r e  r e a l  p r o b l e m s ,  t h e s e  w i l l  b e c o m e  kn o w n .  
T h e  e n e r g i e s  of the p e o p l e  from b o t h  t h e  S t a t e  a n d  i n d u s t r y  w o r k i n g  
o n  a n  i s s u e  w i l l  be f o c u s e d  t o  s o l v e  a c t u a l  p r o b l e m s ,  r a t h e r  t h a n  
g u a r d i n g  t h e i r  r e s p e c t i v e  l e g a l  o p t i o n s .

T h a n k  y o u  for t h i s  o p p o r t u n i t y  t o  c o m m e n t .  If t h e r e  is a n y  w a y  w e  
c a n  h e l p  m o v e  t h i s  b i l l  to p a s s a g e  a n d  s i g n i n g  i n t o  law p l e a s e  
c o n t a c t  me.

S i n c e r e l y ,

E x e c u t i v e  D i r e c t o r



Senate Bill 199

Environmental, Health and Safety Self-Audit Legislation

- distributed by Senator Loren Leman -

Sena te  B i l l  1 9 9  is  d e s ign ed  to in c re a se  co m p lian ce  w ith  en v iro nm en ta l, 

h ea lth  and  sa fe ty  la w s  b y  en co u rag in g  regu la ted  e n t it ie s  to conduct vo lu n ta ry  

aud its o f  operation s and p rogram s, id en tify  v io la t io n s , and take co rrective  action .

A s  the budge ts o f regu la to ry  a g en c ie s are reduced  both at the fed e ra l and 

state le v e l, the im portance o f  encou rag in g  a  sy stem  o f  se lf -p o lic in g  becom es even 

m ore im portant. S B  1 9 9  creates in cen tiv e s fo r vo lu n ta ry  com p liance  b y  o ffe r in g  

lim ited  im m un ity  fo r v io la t io n s that are d iscovered  through a se lf -au d it , p rov ided  

that the noncom p liance  is  prom ptly  reported and corrected.

In  ad d it io n , S B  1 9 9  e s ta b lish e s  a  p r iv ile g e  fo r the in fo rm atio n  gathered  

from  a  vo lu n ta ry  se lf -a u d it  report, w h ic h  p reven ts th is  in fo rm atio n  from  b e in g  

u sed  a s  a  "road  m ap  to p ro secu tion " by governm en t o f f ic ia ls , o r from  b e in g  u sed  

by  h o st ile  th ird  partie s.

17  sta te s h av e  now  adopted la w s  p ro v id in g  fo r som e fo rm  o f  p r iv ile g e  

and/or im m un ity  to encou rage  en v iro nm en ta l se lf -a u d it in g . 9  o ther sta te s have  

seen  s im ila r  le g is la t io n  approved  thus fa r  b y  at le a s t  one hou se  o f  the le g is la tu re . 

In  add ition , le g is la t io n  h a s been  in troduced  in  C o n g re ss w h ich  w o u ld  app ly  these 

p r in c ip le s  at the federa l le v e l.

A lthough  se lf -a u d it in g  le g is la t io n  h a s g row n  e v e r  m ore popu la r ac ro ss the 

nation , S B  1 9 9  h a s  been c r it ic ized  by  som e env ironm en ta l lo b b y is t s , labo r un ion  

le a d e r s , and  re p re se n ta t iv e s  o f  the K n o w le s  A d m in is tra t io n . Som e o f  the 

a rgum en ts ra ised  a g a in s t  S B  1 9 9  are rooted in  a  b a s ic  m isu n d e rstan d in g  o f  the 

le g is la t io n . B u t other argum en ts stem  from  a genu ine  p h ilo so p h ic a l d isagreem en t 

on how  re gu la to r s  and the re gu la ted  com m un ity  o u gh t to in te rac t w ith  one 

another.

R e sp o n se s to these ob jection s can  be found on the attached  p age s . In  m any 

c a se s , these  ob jec tion s h ave  been  lifted  ve rbatim  from  te stim ony  g iv e n  befo re the 

Senate R e so u rce s and Senate F in ance  C om m ittees, o r from  pub lica tio n s.
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SB 199  —  Responses to Common Arguments

A rgum en t:  "T he p r iv ile g e  [in  S B  1 9 9 ] . . .  c rea te s a  secre t. It w ith ho ld s

in fo rm ation  from  the p ub lic  and from  the regu la to ry  agen cy . A nd it h a s  the rea l 

po ten tia l to in c rea se  p u b lic  su sp ic io n  about the a c t iv it ie s  and  m o tiv a t io n s o f  the 

com pany . W e b e lie v e  that th is  w ou ld  ac tu a lly  decrease  cooperation ." [testimony 
from  the Department o f Environmental Conservation (DEC), January 31,1996.]

Response: There  i s  no th ing  unprecedented  about " se c re ts " , at le a st  w hen  

a p u b lic  in te re st is  se rved  b y  m a in ta in in g  c o n fid en t ia lity . F o r  ex am p le , A la sk a  

h a s a  statute (A S  1 8 .2 3 .0 3 0 )  w h ich  e s ta b lish e s  a p r iv ile g e  fo r the p ro ceed ing s and 

reco rd s o f  p h y s ic ia n  p eer re v ie w  p an e ls . T h e se  a re  k ep t " se c re t"  under the 

rationa le  that it se rv e s a p ub lic  h ea lth  in terest. T he  peer re v iew  p an e ls  encourage 

an  h o n e s t  d ia lo g u e  am o n g  p h y s ic ia n s  ab o u t th e ir  p e r fo rm an c e  and  the 

e ffe c t iv en e ss  o f  certa in  patien t treatm ents. S u ch  fran k  d isc u s s io n s  are v a lu ab le  in  

h e lp in g  the m ed ica l p ro fe ss io n  im p rove  p atien t treatm ent. B u t  the hone sty  and 

fra n kn e ss  o f  these p ro ceed in g s w o u ld  be  je o p a rd ize d  i f  the p h y s ic ia n s  in vo lv ed  

b e lie v e d  that th e ir com m ents and  f in d in g s  cou ld  b e  su b je c t  to d isco v e ry  in  a 

m ed ic a l m a lp rac t ic e  su it . C o n seq u en tly , A la sk a  and  e v e ry  o ther sta te  in  the 

country h ave  p a ssed  la w s  e s ta b lish in g  p r iv ile g e  fo r these  peer re v ie w  group s.

There  are o ther e x am p le s  w h ich  c le a r ly  re c o g n iz e  that c o n fid e n t ia lity  is  

so m e tim e s n e c e ssa ry  to ad vance  a  p u b lic  in te re st. On M arch  2 9 ,  the K n o w le s 

A dm in istra tion  is su e d  a  p re ss re le a se  announc in g  that the sta te  and  M arathon O il 

C om pany  had  reached  an  ou t-o f-cou rt se tt lem en t fo r  $ 5  m il l io n , p e rta in in g  to 

d ispu ted  am ounts ow ed  by  M arathon under the N et In com e T a x  A ct from  1 9 8 8  to 

1 9 9 0 . T he  p re ss  re le a se  sta te s that "B o th  s id e s  are bound by a confidentiality 
agreement that precludes further discussion o f  the issues with third parties ."  

[e m p h a s is  added ] T h is  su g g e s t s  that the K n o w le s  A d m in is tra t io n  i s  k e ep in g  

" se c re t s "  from  the p u b lic . W e  p re su m e  th at, i f  a sk e d  to d e fend  th is , the 

A dm in istra tio n  w ou ld  argue  that the public interest in  se cu r in g  $ 5  m ill io n  fo r the 

sta te  treasu ry  ju s t if ie s  the con fid en tia lity  p ro v is io n .

T here  are  o ther p r iv i le g e s  that e x is t  u nd e r cu rren t la w , su c h  a s the 

a tto m ey -c lie n t p r iv ile g e  and  the w o rk  p roduct do c tr in e , w h ic h  re co gn ize  that 

there  are  c irc u m sta n c e s  in  w h ic h  c o n f id e n t ia lity  s e r v e s  a  le g it im a te  p u b lic  

in te re st . T he  p rem ise  o f  S B  1 9 9  i s  th a t the p u b lic 's  in te re s t  i s  se rv ed  by  

in c re a s in g  com p liance  w ith  env ironm en ta l, h ea lth  and  sa fe ty  la w s . T he  se lf-au d it 

p r iv ile g e  p ro v id e s an  in cen tiv e  to conduct co m p lian ce  a u d its , b y  rem o v in g  the 

fe a r  that the aud it report w i l l  be u sed  a s a  "road  m ap to p ro secu tio n " .

A rg u m en t:  " . . . S B  1 9 9  w o u ld  m ake  w o rk p la c e s  m ore d an ge rou s fo r 

em p lo y ee s b y  a l lo w in g  co m p an ie s to in sp e c t o r au d it  th e m se lv e s  fo r  h ea lth ,
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sa fe ty , o r en v ironm en ta l concern s." [Newsletter o f Local 71, Public Employees 
Union, March 13,1996]

" S B  1 9 9  is  a dangerous b il l . It puts the 'fo x  in  the henhouse ' w hen  it com es 

to w o rkp lace  sa fe ty ."  [Local 71 Business Manager Don Valesko, same newsletter!

Response: S B  1 9 9  does not "rep lace " e x is t in g  too ls u sed  b y  regu la to ry

a g e n c ie s  to p rom ote  co m p lian ce , e .g . , in sp e c t io n s , repo rtin g  req u irem en ts , 

m ain tenance  o f  record s, etc. B u t it  does encourage m ore com pan ie s to en gage  in  

" se lf -p o lic in g " , in  reco gn itio n  o f  the fa c t that regu la to ry  a g en c ie s  w i l l  n e v e r  be 

ab le  to ad equa te ly  m on ito r m ore than  a  t in y  percen t o f  the regu la ted  en t it ie s  

under th e ir  au thority .

T he p r iv ile g e  and  im m un ity  p ro v is io n s in  S B  1 9 9  are t igh tly  d raw n  so  that 

"bad  ac to rs" w i l l  no t ge t any  b reaks.

F o r  exam p le , the se lf-au d it  p r iv ile g e  cannot be u sed  to protect in fo rm ation  

that i s  a lready  requ ired  to be co llected , m a in ta ined , deve loped , o r reported under 

an  en v iro n m en ta l o r h e a lth  and  sa fe ty  la w , or w h ic h  is  requ ired  a s  p art o f  a 

lic e n se  o r contract agreem ent w ith  the state.

L ik e w is e , there are se v e ra l cond ition s that m u st be  m et in  o rder to q u a lify  

fo r  im m un ity :

• the v io la t io n  m u st h ave  been  detected th rough  a vo lu n ta ry  en v iro nm en ta l or 

h ea lth  and sa fe ty  aud it.

• the regu la ted  en tity  m u st have  p rov ided  ad vance  no tice  o f  in tent to perfo rm  

the au d it  in  o rd e r to q u a lify  fo r  im m u n ity  fo r  an y  v io la t io n s  th a t are 

d isco vered .

• upon d isco v e ry , the v io la t io n  m u st be p rom ptly  d isc lo sed  to the appropriate  

re g u la to ry  a g e n c y  v ia  c e r t if ie d  m a il ,  and  the n o n -co m p lian c e  m u st  be 

corrected  w ith in  a  rea sonab le  tim e.

• the v io la t io n s  d isc lo sed  m ust not have  re su lted  in  su b stan tia l o ff -s ite  harm  or 

su b stan tia l in ju ry  to persons on -site .

• the v io la t io n s  d isc lo sed  m ust not h ave  been independently  detected o r a lready  

the su b je c t o f an  in ve st ig a tio n  befo re the vo lun tary  d isc lo su re  w a s  rece ived  by  

the agency .
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• the p e rso n  m a k in g  the d isc lo su re  m u st no t h ave  com m itted  the v io la t io n s  

k n o w in g ly  or re c k le ss ly , and m ust not have  a h isto ry  o f repeated v io la t io n s.

• the regu la ted  en tity  m u st re lea se  (upon request) to the appropriate regu lato ry  

ag en cy  the po rtion  o f  the aud it report d e a lin g  w ith  com p lian ce  p lan s and/or 

co rrec tive  ac tion , and  m u st w o rk  w ith  the regu la to ry  agen cy  to add re ss these 

issu e s .

T he  above  are ju s t  som e o f the cond it io n s and  cavea ts that app ly  to the 

im m un ity  p ro v is io n . It  is  d e sign ed  to b ene fit those regu la ted  en tit ie s w ho  have  

u n in te n t io n a lly  v io la te d  the la w , b u t w ho  h ave  ac ted  a s  good  c it iz e n s  b y  

v o lu n ta r ily  repo rting  and co rrecting  the p rob lem s.

A rgum en t:  "T he  d e fin it io n  o f 'env ironm en ta l or h ea lth  and sa fe ty  law '

h a s  n o t b een  c la r if ie d . ... there are m any  la w s  w h ic h  m ay  be co n sid e red  

'en v ironm en ta l' o r 'health  and  sa fe ty ' re lated . W e are aw are  that o ther a gen c ie s 

h av e  a  s im ila r  concern  - -  are they in c luded  in  th is  b i l l  o r not? W e b e lie v e  that 

c la r ity  on th is is su e  is  im portant." [Statement o f  DEC Representative, 03-08-96]

Response: S B  1 9 9  d e fin e s "en v ironm en ta l or h ea lth  and sa fe ty  la w s "  a s 

m ean in g  fed e ra l and  state  statu tes d ea lin g  w ith  the env ironm en t, and occupationa l 

h e a lth  and  sa fe ty . It  a lso  in c lu d e s ru le s , re gu la t io n s , and  m u n ic ip a l o rd inances 

adopted to im p lem en t these la w s . T he  b i l l  a lso  h a s  an  add itiona l sub section  w h ich  

sta te s: "T o  fu l ly  im p lem en t the p r iv ile g e ... , the term  'env ironm en ta l o r hea lth  and 

sa fe ty  law ' shall be construed broadly." [em p hasis added] B y  the p la in  lan gu age  

o f  the b i l l ,  then , the d e fin it io n  is  m ean t to be broad and inclusive. A ll sta tu tes 

w h ic h  c an  re a so n ab ly  be id en tif ied  a s  concerned  w ith  env ironm en ta l protection , 

or o ccupationa l h ea lth  and sa fe ty , are inc luded .

A rg u m en t:  "H o w  the aud its are done, w ho  m ay  conduct them , and  the

sco p e  o f  the a u d it  report rem a in s  p ro b lem a t ic ... T he  p ropo sed  com m ittee  

su b stitu te  a l lo w s  the aud it to be  done by  an  em p loyee , e ven  i f  that em p loyee has 

no  a b il it y  to ca rry  out the aud it recom m endation s. T he aud it m u st be done by

som eone  w ho  no t o n ly  k n o w s w ha t they are  d o in g , h ow  the fa c i l it y  does or

sh o u ld  operate , and  w ha t the ru le s are , but a lso  by  som eone w ho can , or w ho  is  

w o rk in g  under the sp e c if ic  d irection  o f  the person  w ho  can , com m it the com pany 

to w h a te ve r co rrec tive  action  m ay be n e ce ssa ry ."  [statement from  DEC, 03-08- 
96]

R esponse: T h e se  concerns are p u z z lin g . D ue to the v a ry in g  s iz e s  o f the 

b u s in e s se s  that w i l l  be covered  by S B  1 9 9 , it is  p o ss ib le  that se lf -a u d it s  o f sm a lle r  

b u s in e s s e s  m ig h t be perfo rm ed  p e rso n a lly  b y  the o w n e r o r operator. On the 

o ther h and , it i s  e q u a lly  l ik e ly  that a la rg e r  co rpo ra tion  w ou ld  d e le g a te  an
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em p loyee  or con tracto r to perform  the ta sk . T he  p rocedures w i l l  v a ry  from  

b u s in e s s  to b u s in e ss  depend ing on the s iz e , com p lex ity , and  type o f operations. 

A cco rd ing ly , S B  1 9 9  p rov ides fo r f le x ib i l it y  in  th is area.

T he concern that the aud it shou ld  be perfo rm ed  by  som eone w ho  "kn o w s 

w ha t they are d o in g " is  v e ry  cu r io u s . B u s in e s s e s  are a lready  requ ired  to f i le  

taxe s and  other com p licated  paperw ork w ith  governm ent regu la to rs. There i s  no 

req u irem en t that th e se  ta sk s  be p e rfo rm ed  b y  som eone  "co m p e ten t" , bu t 

b u s in e sse s  o rd in a r ily  m ake  sure these ta sk s  are perform ed by  q u a lif ie d  personne l, 

ju s t  so  the jo b  isn 't m essed  up.

The sam e dynam ic  w o rk s w ith  S B  1 9 9 . In  order fo r a b u s in e ss  to en su re  

that it b e n e f it s  from  the im m un ity  p ro v is io n s  in  S B  1 9 9 , a  p ro ce ss m u st be 

fo llow ed : advance  no tice  o f the aud it, prom pt d isc lo su re  o f  noncom p lian ce  v ia  

ce rt if ied  m a il, cooperation  w ith  re gu la to rs to co rrect an y  p rob lem s, etc. It  is  

in conce ivab le  that a  b u s in e ss  w ou ld  a s s ig n  such  a  ta sk  to, sa y , a part-tim e intern . 

S u ch  poor m anagem en t w ou ld  p lace  in  jeo p a rd y  an y  b en e fits  that w ou ld  h ave  

o therw ise  been av a ila b le  under the b il l .

T here are tex tbooks and a s iz a b le  am ount o f  lite ra tu re  w h ich  de scr ib e  the 

se lf-au d it in g  p ro ce ss fo r b u s in e sse s; th is is  not an  untested  or ill-d e f in ed  concept. 

N eve rth e le ss , S B  1 9 9  p ro v id e s g u id an ce  on w h a t typ e s o f  docum ents w o u ld  

o rd in a r ily  be in c luded  in  an  aud it report, in c lud in g : a  d e scrip tion  o f the scope o f 

the  rep o rt , in fo rm a t io n  g a in e d  fro m  the a u d it , f in d in g s ,  c o n c lu s io n s , 

recom m enda tio n s, e x h ib it s , and  ap p en d ic e s . S u p p o rt in g  in fo rm a tio n  m igh t 

in c lud e  in te rv iew s w ith  current or fo rm er em p loyee s, f ie ld  no tes and record s o f 

o b se rv a t io n s , labo ra to ry  a n a ly se s , le g a l a n a ly se s , pho tograph s, and  com puter­

generated  in fo rm ation . Once ag a in , the sp e c if ic  com ponents o f the aud it report 

w i l l  v a ry  from  b u s in e s s  to b u s in e s s , d epend ing  on the s iz e  and  nature o f  the 

operations.

A r g u m e n t:  "W e  b e lie v e  p ro te c t in g  c r im in a l a c t io n s th ro u gh  the

p r iv ile g e  or through im m un ity  is  bad  p ub lic  p o lic y ."  [DEC Statement, 03-08-96]

R esp o n se :  th is  o b jec tion  i s  p rem ised  on the b e l ie f  that it  w o u ld  be 

s u f f ic ie n t  to a p p ly  the au d it  p r iv i le g e  and  the im m u n ity  p ro v is io n  to 

adm in istra tive  and c iv i l  p roceed ings on ly .

H ow ever, the in c lu s io n  o f p r iv ile g e  and im m un ity  fo r c r im in a l p roceed ings 

is  n e ce ssa ry  becau se  the standard  o f  in ten t fo r d e te rm in in g  c r im in a l conduct in  

the area o f env ironm en ta l law  is  u n u su a lly  low .
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C o n sid e r  the o p in io n  o f  K e v in  G ayno r, a  fo rm er en fo rcem en t attorney 

w ith  the E n v iro n m en ta l P ro tection  A gency  and  the D epartm en t o f  Ju stice , now  

se rv in g  a s an  en v iro n m en ta l la w  atto rney  w ith  the W a sh in g to n , D .C . f irm  o f 

V in son  &  E lk in s :

"T o d ay , in d u stry  and  in d iv id u a ls  fa c e  a p e rv a s iv e  re gu la to ry  schem e 

go v e rn in g  en v iro n m en ta l co m p lian ce , w h ic h  in  b read th  and  co m p le x ity  now  

e x ceed s re q u irem en ts u nd e r the In te rn a l R even u e  C ode . At the sam e tim e 

v io la to rs o f en v iro nm en ta l re gu la t io n s ... are se e in g  an  in c re a s in g  c r im in a liza t io n  

o f the ir conduct. T h is  c r im in a liz in g  occu rs w ith  lit t le  p red ic tab ility  as to w hen  a 

v io la t io n  w i l l  b e  p ro secu ted  c r im in a lly  rather than  c iv i l ly  o r ad m in is tra t iv e ly . 

C en tra l to th is  in c re a sed  c r im in a liz a t io n  and d irec tly  re sp o n s ib le  fo r th is la c k  o f 

p red ic tab ility  i s  the lo w , g en e ra l in ten t standard  in  the v a r io u s  en v ironm en ta l 

sta tu te s a s  con stru ed  b y  the cou rts. T h is  standard  i s  lo w e r  and  m ore e a s i ly  

p rovab le  than the sp e c if ic  in tent standard ...

"U nder th is  v e ry  lo w  standard , an y  a c t iv ity  that te c h n ic a lly  v io la te s  the 

com p lex  and  o ften  arcane requ irem ents fo r h and lin g  po llu tan ts and  w aste s can  be 

c r im in a lly  p ro secu ted . T he  low  standard  is  p a rt icu la r ly  troub lin g  in  v iew  o f.... 

the gove rnm en t's co n tin u in g  in a b il ity  to c le a r ly  d is t in g u ish  c r im in a l from  c iv i l  

v io la t io n s ."  [Environmental Reporter, 03-10-95, p . 2206]

I f  the se lf -a u d it  p r iv ile g e  and re la ted  im m un ity  p ro v is io n s  w ere  app lied  to 

c iv i l  and  ad m in is tra t iv e  p ro ceed in g s o n ly , but no t to c r im in a l p ro ceed in g s , it 

w ou ld  create an eno rm ous in cen tiv e  fo r  regu la to ry  a g en c ie s  to pursue a  c r im in a l 

p ro se cu tio n  a s  the o n ly  a v a ila b le  op tion . T here  i s  abundan t e v id en ce  that 

c r im in a l c a s e s  are a lre ad y  b e in g  p u rsu ed  w h en  an  a d m in is t r a t iv e  or c iv i l  

p ro ceed in g  i s  m o re  app rop ria te . A m end in g  the le g is la t io n  in  the m anne r 

su gge sted  b y  c r it ic s  w i l l  o n ly  exacerbate  th is prob lem .

H o w ev e r , S B  1 9 9  doe s c o n ta in  p ro v is io n s , d e sc r ib e d  e a l ie r  in  th is  

docum ent, to en su re  that "bad acto rs" w i l l  not bene fit from  th is  le g is la t io n .

A rg u m en t:  S B  1 9 9  is  not needed  in  A la sk a . U n lik e  o ther sta te s, the 

regu la to ry  a g e n c ie s  and  the regu la ted  com m un ity  in  A la sk a  en jo y  a cooperative 

re la tion sh ip . S B  1 9 9  i s  try in g  to f ix  som eth ing  that isn ’t b roken .

Response: A c tu a lly , the "regu la ted  com m un ity " in  A la sk a  does not sen se  

that e v e ry th in g  is  ju s t  f in e  w ith  the w ay  en v iro n m en ta l and  h ea lth  or sa fe ty  

regu la tio n s are en fo rced . T ha t i s  w h y  S B  1 9 9  h a s b een  endorsed  by  the A la sk a  

O il and G as A sso c ia t io n , the A la sk a  S ta te  C ham ber o f  C om m erce , the A la sk a  

Fo re st A sso c ia t io n , and the C ounc il o f  A la sk an  P roducers, am ong others.
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April 16,1996

Representative Joe Creen, Co-Chair 
Representative Bill Williams, Co-Chair 
House Resources Committee 
Alaska State Legislature

Re: SB 199, Environmental and Health/Safety Self-Audits 

Dear Reps. Green, Williams and Members of the Committee:

The Regional Citizens' Advisory Council of Prince William Sound 
(RCAC) is an independent non-profit corporation whose mission is to promote 
environmentally safe operation of the Alyeska terminal and associated tankers. 
The work of the RCAC is guided by its contract with the Alyeska Pipeline Service 
Company and the Oil Pollution Act of 1990. RCAC is certified as an alternative 
council under Section 5002 under the Oil Pollution Act of 1990.

RCAC's 18 member organizations are communities and boroughs 
impacted by the 1989 Exxon Valdez Oil Spill, as well as commercial fishing, 
aquaculture, Native, recreation, tourism and environmental representatives.

We appreciate the opportunity to comment on SB 199. We do support the 
bid's Jundamental goal: to foster greater compliance with environmental, health 
ancf safety requirements through a cooperative approach that encourages 
regulated entities to find and correct problems, themselves. In its current form. 
SB 199 would not accomplishjhat goal. Indeed, as now written, it would invite 
abuse, generate more public distrust and cynicism, and widen the chasm between 
regulators and the entities they are charged with overseeing.

We recommend the following changes:
• Eliminate the self-audit privilege. This provision would create a shield 

that is far too broad and interferes with the public's right to know. The privilege 
apparently was included as an incentive to encourage regulated entities to 
conduct self-audits. But the EPA found in the course of developing its own policy 
on self-audits, that such a golden carrot is not necessary. Other incentives -  
chiefly, immunity from punitive penalties for violations discovered through a 
self-audit -  are sufficient to encourage self-auditing.

We suggest instead that the regulatory agency agree to not request or use 
an environmental audit report to initiate a civil or criminal prosecution of a self­
disclosed violation. This is the provision used by the EPA in its policy and it

RCAC comments on SB 199 Page 1 of 2



m akes m uch more sense. It ensures both fa irness to the regulated entity and 
appropriate protections to the public.

• Add more precision to the language of the standards. As written, the b ill 
is  very  vague . For example, d isclosure of a v io lation m ust occur "prom ptly ." The 
EPA  po licy requ ires d isc lo sure w ith in  10 days. There are numerous other 

in stances in  the b ill where standards are vague and open to broad interpretation.

• N arrow  the im m unity so that vio lators are not allowed to keep any 

econom ic benefit derived  from the v io lation . The im m unity for se lf-d isclosed 

v io la tion s shou ld  extend only to the pun itive  portions of enforcement sanctions. 
T h is p rov ides a measure of fa irness to competitors who have complied w ith  
env ironm enta l regu lations, by e lim inating  any economic advantage of non- 
com p liance .

• E lim inate the language , which now  creates a safe haven for violators, by 

tigh ten in g  the cond itions and requirements for im m unity:

- the v io lato r shou ld  not be able to d isc lo se a v io lation and invoke 
im m un ity  after notice of a c itizen s' su it  or w h istle  b lower complaint;

- the v io lator shou ld  not be able to d isc lo se a vio lation and invoke 

im m un ity  if  the v io lation  im m inently and sub stan tia lly  endangered the public 

or the environm ent (the b ill now  forecloses im m unity only if the vio lation 
caused  actual substan tia l in juries);

-  the v io lator shou ld  not be able to create a permanent safe haven by 

announcing repeated or continuous se lf-aud its or by announcing an audit after it 
h a s reason to believe a v io lation  may have occurred;

- d isc lo su re  of a v io lation should not sh ie ld  the v io lator from 
prosecutions for other v io lation s based on the d isclosed facts, or which are 

d iscovered because of the disclosed facts. The b ill as currently written w ou ld  lead 
to more lit iga tion  and w ou ld  effectively sh ie ld  a v io lator from future* 

in ve stig a tio n s and prosecutions, even for v io lation s not vo lun tarily  disclosed.

Thank you for the opportunity to comment. We w ou ld  be w illin g  to work 
w ith  you to ensure that th is leg islation u ltim ately achieves its goals, w ith  an 

appropriate balance of fa irness to those who are regulated, and to the public 
served  by regu latory oversight.

Sincerely,

I
M eg Sudduth , A lyeska P ipeline Service Co.

R C A C  comments on SB 199 Page 1 of 2
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HOUSE CS FOR CS FO R SENATE BILL NO. 199( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATO RS LE M A N , Pearce

A B ILL 

FOR AN A C T ENTITLED 

"A n Act relating to environm ental audits and health and safety audits to 

determ ine compliance w ith certain laws, perm its, and regulations."

BE IT ENACTED BY T H E LEG ISLA TU RE OF TH E STATE O F ALASKA:

* Section 1. FINDINGS; INTENT. The legislature finds and intends as follows:

(P  as environmental regulations evolve, performance-based standards will 

increasingly i ,iace the traditional command-and-control approach of state regulatory 

practices; this shift is expected to save money for both the state ana regulated entities and to 

lead to the integration of environmental protections and normal operating procedures for 

regulated facilities and operations; in order to foster a partnership between the public and 

private sectors and promote this integration, it is the intent of the legislature to establish under 

this Act a responsible incentive program to encourage voluntary, critical self-evaluation by 

regulated entities of their compliance with environmental requirements by authorizing certain 

qualified privileges and immunities relating to those self-evaluations;

(2) the public has a strong interest in encouraging routine self-review of

-1- H C S  CSSB 199( )
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environmental business practices and procedures; this encouragement can best be achieved 

by preserving the free flow of information; the free flow of the kind of information that is 

generated by self-audits would be curtailed if a privilege for the audits was not available; 

therefore, it is the intent of the legislature to recognize an audit privilege under this Act in 

order to protect the confidentiality of communications relating to voluntary internal 

environmental audits; however, the legislature does not intend that audit reports privileged 

under this Act may be used to shield a person from liability under applicable laws and 

regulations by blocking access to relevant facts;

(3) the public also has a strong interest in obtaining cost-effective correction 

of inadvertent environmental violations; this goal can best be achieved by offering qualified 

immunity from administrative and civil penalties to regulated entities that promptly report 

known violations of environmental regulations that are uncovered as part of an audit so that 

the violations can promptly be corrected and a corrective action plan can be negotiated with 

the appropriate governmental regulatory agency;

(4) an effective enforcement program is also necessary to protect the public 

health and welfare and the environment; the legislature intends that the audit privilege and the 

immunities established in this Act should be applied in a manner that promotes compliance 

with environmental laws, whether through voluntary compliance or through enforcement 

efforts.

* Sec. 2. AS 09.25 is amended by adding new sections to read:

ARTICLE 5. PRIVILEGES AND IMMUNITIES 

RELATED TO DISCLOSURE OF CERTAIN SELF-AUDITS.

Sec. 09.25.450. AUDIT REPORT PRIVILEGE, (a) Except as provided in 

AS 09.25.455 - 09.25.475, an audit report is privileged and is not admissible as 

evidence or subject to discovery in

(1) a civil action, whether legal or equitable; or

(2) an administrative proceeding, except for workers’ compensation

proceedings.

(b) A person, when called or subpoenaed as a witness, may not be compelled 

to testify or produce a document related to an environmental audit if

(1) the audit report is privileged under (a) of this section and is

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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inadmissible in the same proceeding;

(2) the testimony or document discloses an item listed in 

AS 09.25.490(a)(1) that was made as part of the preparation of an environmental audit 

report and that is addressed in a privileged part of an audit report; and

(3) for purposes of this subsection only, the person is a

(A) person who conducted all or a portion of the audit but did 

not personally observe or participate in the relevant instances or events being 

reviewed for compliance;

(B) person to whom the audit results are disclosed under 

AS 09.25.455(b); or

(C) custodian of the audit results.

(c) A person who conducts or participates in the preparation of an 

environmental audit and who has actually observed ot participated in instances or 

events being reviewed for compliance may testify about those instances or events in 

any proceeding but may not, in a proceeding covered by (a) of this section, be 

compelled to testify about or produce documents related to the preparation of or a 

privileged part of an environmental audit or an item listed in AS 09.25.490(a)(1).

(d) A regulatory agency and an employee of a regulatory agency may not 

request, review, or otherwise use an audit report that is privileged under (a) of this 

section during an agency inspection of a regulated facility, operation, or property or 

an activity of a regulated facility, operation, or property.

(e) To facilitate identification, each document in an audit report shall be 

labeled "COMPLIANCE REPORT: PRIVILEGED DOCUMENT." or labeled with 

words of similar import.

(f) A party asserting the privilege described in this section has the burden of 

establishing the applicability of the privilege.

(g) This section may not be construed to

(1) prevent a regulatory agency from issuing an emergency order, 

seeking injunctive relief, independently obtaining relevant facts, conducting necessary 

inspections or taking other appropriate action regarding implementation and 

enforcement of an applicable environmental law, except as otherwise provided in

-3- H C S  CSSB 199( )
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AS 09.25.475; or

(2) authorize a privilege for uninterrupted or continuous environmental

audits.

Sec. 09.25.455. EXCEPTION: WAIVER, (a) The privilege in AS 09.25.450 

does not apply to the extent the privilege is expressly waived in writing by the owner 

or operator who prepared the audit report or caused the report to be prepared.

(b) Disclosure of an audit report or information generated by an environmental 

audit does not waive the privilege established by AS 09.25.450 if the disclosure is 

made

(1) to address or correct a matter raised by the environmental audit and 

is made only to

(A) a person employed by the owner or operator, including 

temporary and contract employees;

(B) a legal representative of the owner or operator;

(C) an officer or director of the regulated facility, operation, or

property;

(D) a partner of the owner or operator; or

(E) an independent contractor retained by the owner or operator;

(2) under the terms of a confidentiality agreement between the person 

for whom the audit report was prepared or the owner or operator of the audited 

facility, operation, or property and a

(A) partner or potential partner of the owner or operator of the 

facility, operation, or property;

(B) transferee or potential transferee of the facility, operation,

or property;

(C) lender or potential lender for the facility, operation, or

property;

(D) government official or a state or federal agency; or

(E) person or entity engaged in the business of insuring, 

underwriting, or indemnifying the facility, operation, or property; or

(3) under a claim of confidentiality to a government official or agency

CSSB 199( ) -4-
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by the person for whom the audit report was prepared or by the owner or operator.

(c) A party to a confidentiality agreement described in (b)(2) of this section 

who violates that agreement is liable for damages caused by the disclosure and for 

other penalties stipulated in the confidentiality agreement.

(d) Information that is disclosed under (b)(3) of this section is confidential and 

is not subject to disclosure under AS 09.25.110 - 09.25.125.

(e) Disclosure of a portion of an audit report after waiver of the privilege 

under (a) of this section, after disclosure under (b) of this section, or through any other 

means may not be construed to waive the privilege established under AS 09.25.450 for 

any other part of the audit report.

Sec. 09.25.460. EXCEPTION: DISCLOSURE REQUIRED BY COURT OR 

ADMINISTRATIVE HEARINGS OFFICIAL, (a) A court or administrative hearing 

official with competent jurisdiction may require disclosure of a portion of an audit 

report in a civil or administrative proceeding if the court or administrative hearing 

official determines, after an in camera review consistent with the appropriate rules of 

procedure, that the

(1) privilege is asserted for a fraudulent purpose;

(2) portion of the audit report is not subject to the privilege under

AS 09.25.465;

(3) portion of the audit report shows evidence of noncompliance with 

an environmental law and appropriate efforts to achieve compliance with the law were 

not promptly initiated and pursued with reasonable diligence after discovery of 

noncompliance; or

(4) audit report was prepared for the purpose of avoiding disclosure of 

information required for an investigative, administrative, or judicial proceeding that, 

at the time of the report’s preparation, was imminent or in progress.

(b) A party seeking disclosure under this section has the burden of proving that

(a) of this section applies.

Sec. 09.25.465. NONPRTVILEGED MATERIALS, (a) The privilege under 

AS 09.25.450 does not apply to that part of an audit report that contains

(1) a document, communication, datum, report, or other information

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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required by a regulatory agency to be collected, developed, maintained, or reported 

under an environmental law, under a permit issued under an environmental law, as a 

requirement for obtaining, maintaining, or renewing a license, or as a requirement 

under a contract or lease with the state;

(2) information that a regulatory agency obtains by observation, 

sampling, or monitoring;

(3) information that a regulatory agency obtains from a source that was 

not involved in compiling, preparing, or conducting the environmental audit report;

(4) a document, communication, datum, report, or other information 

collected, developed, or maintained in the course of a regularly conducted business 

activity or regular practice other than an environmental audit;

(5) a document existing before the commencement of, and independent 

of, the environmental audit; or

(6) a document prepared after the completion of, and independent of, 

the environmental audit.

(b) An audit report is not privileged and is admissible as evidence and subject 

to discovery in a proceeding relating to pipeline rates, tariffs, fares, or charges.

(c) An audit report is not privileged and is admissible as evidence and subject 

to discovery if the report was commenced after the owner or operator knew of an 

impending inspection or investigation by a regulatory agency.

(d) This section does not limit the right of a person to agree to conduct and 

disclose an audit report.

Sec. 09.25.475. VOLUNTARY DISCLOSURE; IMMUNITY, (a) Except as 

provided by this section, a person who makes a voluntary disclosure of a violation of 

an environmental law is immune from an administrative or civil penalty for the 

violation disclosed, for a violation based on the facts disclosed, and for a violation 

discovered because of the disclosure that was unknown to the person making the 

disclosure.

(b) A disclosure is voluntary for the purposes of this section only if

(1) the disclosure was made promptly after knowledge of the 

information disclosed is obtained by the person;
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(2) the disclosure was made in writing by certified mail to an agency 

that has regulatory authority with regard to the violation disclosed;

(3) an investigation of the violation was not initiated or the violation 

was not independently detected by an agency v/ith enforcement jurisdiction before the 

disclosure was made using certified mail; under this paragraph, the agency has the 

burden of proving that an investigation of the violation was initiated or the violation 

was detected before receipt of the certified mail;

(4) the disclosure arises out of a voluntary environmental audit;

(5) the person who makes the disclosure initiates, within a reasonable 

time, an appropriate effort to achieve compliance, pursues that effort with due 

diligence, and corrects or implements a series of measures designed to remedy the 

noncompliance within a reasonable time;

(6) the person making the disclosure cooperates with the appropriate 

agency in connection with an investigation of the issues identified in the disclosure and 

agrees under terms of a confidentiality agreement to disclose to the agency, on request 

of the agency, the part of the audit report that describes the implementation plan or 

tracking system developed to correct past noncompliance, improve current compliance, 

or prevent future noncompliance; and

(7) the violation did not result in substantial injury to one or more 

persons at the site or substantial off-site harm to persons, property, or the environment.

(c) A disclosure is not voluntary for purposes of this section if it is a report 

to a regulatory agency required solely by a specific condition of an enforcement order 

or decree.

(d) The immunity established by (a) of this section does not apply and an 

administrative or civil penalty may be imposed under applicable law if the

(1) person who made the disclosure knowingly committed the disclosed

violation;

(2) person who made the disclosure recklessly committed or was 

responsible for the commission of the disclosed violation and the violation resulted in 

substantial injury to one or more persons at the site or substantial off-site harm to 

persons, property, or the environment;
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1 (3) offense was committed intentionally or knowingly by a member of

2 the person's management or an agent of the person and the person's policies or lack

3 of prevention systems contributed materially to the occurrence of the violation; or

4 (4) offense was committed recklessly by a member of the person's

5 management or an agent of the person, the person's policies or lack of prevention

6 systems contributed materially to the occurrence of the violation, and the violation

7 resulted in substantial injury to one or more persons at the site or substantial off-site

8 harm to persons, property, or the environment.

9 (e) An administrative or civil penalty that is imposed on a person for violation

10 of an environmental law when the person has made a voluntary disclosure under (a)

11 of this section but is not granted immunity because of (d) of this section may, to the

12 extent appropriate and not prohibited by law, be mitigated by

13 (1) the voluntariness o f the disclosure;

14 (2) efforts by the disclosing party to conduct environmental audits;

15 (3) remediation;

16 (4) cooperation with government officials investigating the disclosed

17 violation;

18 (5) the nature of the violation; and

19 (6) other relevant considerations.

20 (f) In order to receive immunity under this section, a facility conducting an

21 environmental audit must give notice by certified mail to an appropriate regulatory

22 agency of the fact that it is planning to commence the audit. The notice must specify

23 the facility or portion of the facility to be audited, the date the audit will begin and

24 end, and the general scope of the audit. Immunity under this section is available only

25 for violations that are revealed through or discovered as a result of information and

26 documents first produced or obtained during the time period specified in the notice.

27 The notice may provide notification of more than one scheduled environmental audit.

28 at a time. Once initiated, an audit shall be completed within the time period specified

29 in the notice except that the audit period may be extended once for up to 60 days if

30 the facility gives notice of the extension and its duration to the appropriate regulatory

31 agency by certified mail before the original time period expires.
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(g) A regulatory agency may not initiate an inspection, monitoring, or other 

investigative activity based solely on the receipt of a notice under (f) of this section. 

The agency has the burden of proving that an inspection, monitoring, or otb-r 

investigative activity initiated after receipt of a notice under (0  of this section was not 

initiated based solely on the receipt of the notice.

(h) The immunity under this section does not apply if a court or administrative 

law judge finds that the person claiming the immunity has

(1) repeated an unreasonable number of times or continuously 

committed violations that are the same as, or similar to, the violation for which 

immunity is sought under this section; and

(2) not attempted to bring the facility, operation, or property into 

compliance, so as to constitute a pattern of disregard of environmental laws.

(i) A violation that has been voluntarily disclosed and to which immunity 

applies must be identified in a compliance history report as being voluntarily disclosed.

(j) A person is not immune under this section if the disclosure is in a 

proceeding relating to pipeline rates, tariffs, fares, or charges.

(k) A person may not be required to waive immunity as a condition of a 

compliance plan or similar agreement.

Sec. 09.25.485. RELATIONSHIP TO OTHER RECOGNIZED PRIVILEGES. 

AS 09.25.450 - 09.25.490 do not limit, waive, or abrogate the scope or nature of a 

statutory or common law privilege, including the work product doctrine, the attorney- 

client privilege, and any other privilege recognized by a court with appropriate 

authority in this state.

Sec. 09.25.490. DEFINITIONS, (a) In AS 09.25.450 - 09.25.490,

(1) "audit report" means a report that includes each document and 

communication, other than those set out in AS 09.25.465, produced from an 

environmental audit; general components that may be contained in a completed audit 

report include

(A) a report, prepared by an auditor, monitor, or similar person, 

that may include a description of the scope of the audit, the information gained 

in the audit, findings, conclusions, recommendations, exhibits, and appendices;
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the types of exhibits and appendices that may be contained in an audit report 

include supporting information that is collected or developed for the primary 

purpose of and in the course of an environmental audit, including

(i) interviews with current or former employees;

(ii) field notes and records of observations;

(iii) findings, opinions, suggestions, conclusions, 

guidance, notes, drafts, and memoranda;

(iv) legal analyses;

(v) drawings;

(vi) photographs;

(vii) laboratory analyses and other analytical data;

(viii) computer generated or electronically recorded

information;

(ix) maps, charts, graphs, and surveys; and

(x) other communications associated with an 

environmental audit;

(3) memoranda and documents analyzing all or a portion of the 

materials described in (A) of this paragraph or discussing implementation 

issues; and

(C) an implementation plan or tracking system to correct past 

noncompliance, improve current compliance, or prevent future noncompliance; 

however, "audit report" does not include formal communications or agreements 

between an owner or operator and the appropriate agency regarding a 

compliance implementation plan or strategy;

(2) "environmental audit" means a voluntary, confidential, critical, 

internal, and retrospective review, evaluation, or analysis of current or past conduct,

practices, and occurrences and their resulting consequences, including an assessment

that is a part of the owner’s or operator’s compliance management system, that is 

conducted randomly, regularly, or in response to a particular event by an owner or 

operator or by an employee or independent contractor of an owner or operator and is

(A) conducted in the expectation that it will b  ̂ confidential; and
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(B) specifically and exclusively designed and undertaken for the 

purpose of determining compliance with environmental laws or a permit issued 

under those laws;

(3) "environmental law" means

(A) a federal or state environmental law; or

(B) a rule, regulation, or municipal ordinance adopted in 

conjunction with or to implement a law described by (A) of this paragraph;

(4) "intentionally" has the meaning given in AS 11.81.900;

(5) "knowingly" has the meaning given in AS 11.81.900;

(6) "owner or operator" means a person who owns or operates a 

regulated facility, operation, or property;

(7) "penalty" means an administrative or civil sanction imposed by the 

state to punish a person for a violation of a statute or rule; the term does not include

a technical or remedial provision ordered by a regulatory authority;

(8) "recklessly" has the meaning given in AS 11.81.900;

(9) "regulated facility, operation, or property" means a facility,

operation, or property that is regulated under an environmental law.

(b) To fully implement the privilege and immunity established under 

AS 09.25.45u - 09.25.490, the term "environmental law" shall be construed broadly. 

However, the term "environmental law" may not be construed so broadly as to include 

a law governing occupational health and safety, and the term "environmental audit" 

may not be construed to include a health and safety audit.

* Sec. 3. APPLICABILITY. The privilege created by AS 09.25.450 - 09.25.490, added 

by sec. 2 of this Act, applies to environmental audits that are conducted on or after the 

effective date of this Act.
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A p r i l  24, 1996 

H o u s e  R e s o u r c e s  C o m m i t t e e  

C S S B  1 9 9 (FIN)

C o m m e n t s  of A s s i s t a n t  A t t o r n e y  G e u e r a l  

M a r i e  S a n s o n e

T h a n k - y o u  Mr. C h a i r m a n .  M y  n a m e  is M a r i e  Sa n s o n e ,  

A s s i s t a n t  A t t o r n e y  G e n e r a l  in the C i v i l  D i v i s i o n ,  N a t u r a l  

R e s o u r c e s  S e c t i o n ,  J u n eau.

T h e  D e p a r t m e n t  of L a w  h a s  m a n y  c o n c e r n s  w i t h  C S S B  

1 9 9 (FIN). T h e s e  c o n c e r n s  p r i m a r i l y  a r i s e  o u t  of t h e  b r e a d t h  a n d  

s c o p e  o f  t h e  bill.

.OVERVI EW .QF-MMQR .CONCERNS 

D e f i n i t i o n  of  " E n v i r o n m e n t a l  o r  H e a l t h  a n d  S a f e t y  Law"

First, the b i l l  a f f e c t s  m a n y  laws. U n d e r  s e c t i o n  

0 9 . 2 5 . 4 9 0 ( a ) (3), the b i l l  d e f i n e s  the t e r m  " e n v i r o n m e n t a l  law" to 

i n c l u d e  all f e d e r a l  a n d  s t a t e  e n v i r o n m e n t a l  laws, a n d  all 

m u n i c i p a l  o r d i n a n c e s  p a s s e d  in c o n j u n c t i o n  w i t h  o r  to  i m p l e m e n t  

t h o s e  laws. T h i s  w o u l d  i n c l u d e  n o t  o n l y  t h e  e n v i r o n m e n t a l  

p r o g r a m s  i n  t h e  D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  ( D E C ) , 

b u t  p r o g r a m s  in the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s ,  i n c l u d i n g  

f o r e s t r y  a n d  m i n e  r e c l a m a t i o n ;  the A l a s k a  O i l  a n d  Gas 

C o n s e r v a t i o n  C o m m i s s i o n ,  i n c l u d i n g  r e g u l a t i o n  o f  o i l  a n d  g a s  

d r i l l i n g  a n d  p r o d u c t i o n  a n d  u n d e r g r o u n d  i n j e c t i o n  c o n t r o l ;  a n d  

D e p a r t m e n t  of F i s h  a n d  Game, i n c l u d i n g  c e r t a i n  a s p e c t s  o f  h a b i t a t  

p r o t e c t i o n .

T h e  b i l l  d e f i n e s  the t e r m  " h e a l t h  a n d  s a f e t y  law" in 

s e c t i o n  4 9 0 ( a ) (3) to  i n c l u d e  all f e d e r a l  a n d  s t a t e  o c c u p a t i o n a l  

h e a l t h  a n d  s a f e t y  laws, i n c l u d i n g  a n y  m u n i c i p a l  o r d i n a n c e s  p a s s e d  

in  c o n j u n c t i o n  w i t h  o r  to i m p l e m e n t  t h e s e  laws. T h i s  d e f i n i t i o n  

g o e s  b e y o n d  the f e d e r a l  a n d  s t a t e  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  

Ac ts, a n d  i n c l u d e s  all h e a l t h  a n d  s a f e t y  l a w s  t h e  c o m e  i n t o  p l a y  

in a n  o c c u p a t i o n a l  s e t t i n g .  B e c a u s e  m a n y  l a w s  a r e  e i t h e r  

c o n s i d e r e d  o c c u p a t i o n a l  h e a l t h  a n d  s a f e t y  la w s  o r  a r e  b a s e d  u p o n  

s u c h  l a w s  -- i n c l u d i n g  the l a w s  r e l a t i n g  t o  w o r k e r s '  

c o m p e n s a t i o n ,  p r o f e s s i o n a l  a n d  o c c u p a t i o n a l  l i c e n s i n g ,  l i c e n s i n g
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a n d  c e r t i f i c a t i o n  of h e a l t h  c a r e  p r o v i d e r s ,  a n d  the m e d i c a l  

a s s i s t a n c e  p r o g r a m s  - - w e  h a v e  v e r y  s e r i o u s  c o n c e r n s 'a b o u t  s c o p e  

o f  t h e  bill.

C S S B  1 9 9 (FIN) d o e s  not tell us w h i c h  l a w s  o r  p r o g r a m s  

a r e  a f f e c t e d ,  b u t  rather, in s e c t i o n  490(b), d i r e c t s  t h a t  the 

t e r m  " e n v i r o n m e n t a l  o r  h e a l t h  a n d  s a f e t y  law" is to b e  b r o a d l y  

c o n s t r u e d .  G i v e n  the b r e a d t h  of the d e f i n i t i o n ,  it is i m p o s s i b l e  

to  p r e d i c t  w i t h  a n y  c e r t a i n t y  the full i m p a c t s  o f  t h e  bill.

D e f i n i t i o n _ o f  " E n v i r o n m e n t a l  o r  H e a l t h  a n d  S a f e t y  A u d i t "

U n d e r  s e c t i o n  0 9 . 2 2 5 . 4 9 0 ( a ) (2), an  a u d i t  m a y  be 

p e r f o r m e d  at a n y  time, b y  a n y  p e r s o n  e m p l o y e d  b y  o r  u n d e r  

c o n t r a c t  w i t h  a r e g u l a t e d  entity. C S S B  1 9 9 (FIN) d o e s  n o t  p r o v i d e  

a n y  a s s u r a n c e s  t h a t  the a u d i t  wi l l  b e  p e r f o r m e d  b y  a n  a u d i t o r  w h o  

is i n d e p e n d e n t ,  u n b i a s e d ,  a n d  free f r o m  i n f l u e n c e  o r  c o n f l i c t  of 

i n t e r e s t .  T h e  b i l l  d o e s  n o t  r e q u i r e  t h a t  the a u d i t o r  h a v e  

a p p r o p r i a t e  q u a l i f i c a t i o n s ,  e x p e r i e n c e ,  o r  t r a i n i n g  to c o n d u c t  

th e  t y p e  of a u d i t  b e i n g  p e r f o r m e d ,  n o r  d o e s  the b i l l  p r o v i d e  a n y  

s t a n d a r d s  to g u i d e  the p e r f o r m a n c e  of the audit. M o r e o v e r ,  the 

b i l l  d o e s  n o t  r e q u i r e  the i n d i v i d u a l  i n i t i a t i n g  the a u d i t  h a v e  

th e  a u t h o r i t y  to do  so, n o r  d o e s  it a d d r e s s  the q u e s t i o n  o f  

w h e t h e r  t h a t  i n d i v i d u a l  h a s  the a u t h o r i t y  t o  b i n d  t h e  e n t i t y  to  

t a k e  t h e  a c t i o n s  n e c e s s a r y  to c o r r e c t  the v i o l a t i o n s  u n c o v e r e d  

d u r i n g  t h e  a u d i t .

Re p o r t "

U n d e r  s e c t i o n  4 9 0 ( a ) (1), the t e r m  " a u d i t  r e p o r t "  is 

b r o a d l y  d e f i n e d  t o  i n c l u d e  n o t  o n l y  the report, b u t  a l s o  a l l  the 

u n d e r l y i n g  e v i d e n c e  -- i n t e r v i e w s ,  f i e l d  notes, r e c o r d s  of 

o b s e r v a t i o n s ,  data, l a b  analy s e s ,  photos, maps, s u r v e y s ,  a n d  so 

forth; a l l  " o t h e r  c o m m u n i c a t i o n s  a n d  d o c u m e n t s  a s s o c i a t e d  w i t h  a n  

e n v i r o n m e n t a l  o r  h e a l t h  a n d  s a f e t y  audi t " ;  a n d  t h e  i m p l e m e n t a t i o n  

p l a n  o r  t r a c k i n g  s y s t e m  d e v e l o p e d  to c o r r e c t  o r  p r e v e n t  

v i o l a t i o n s .  W i t h  the e x c e p t i o n  of the i m p l e m e n t a t i o n  p l a n  o r  

t r a c k i n g  s y s t e m  u n d e r  the i m m u n i t y  p r o v i s i o n s  of t h e  bill, all 

t h i s  i n f o r m a t i o n  b e c o m e s  p r i v i l e g e d  b y  v i r t u e  of b e i n g  a s s o c i a t e d  

w i t h  a n  audit.



P r i v i l e g e  a n d  I m m u n i t y  P r o v i s i o n s

C S S B  1 9 9 (FIN) has two parts: It c r e a t e s  (1) t h e  a u d i t

p r i v i l e g e ;  a n d  (2) i m m u n i t i e s  f r o m  a d m i n i s t r a t i v e ,  civil, a n d  

c r i m i n a l  p e n a l t i e s .  T h e  i m m u n i t y  p r o v i s i o n s  c o n t a i n  a n u m b e r  of 

l i m i t a t i o n s ,  s u c h  as the r e q u i r e m e n t  that a r e g u l a t e d  e n t i t y  

u n d e r t a k i n g  a n  a u d i t  g i v e  a d v a n c e  n o t i c e  of t h e  audit, c o m p l e t e  

the audit, a n d  c o r r e c t  o r  i n i t i a t e  m e a s u r e s  to c o r r e c t  the 

v i o l a t i o n s  u n c o v e r e d  d u r i n g  the audit. T h e  D e p a r t m e n t  of L a w  is 

c o n c e r n e d  t h a t  the l i m i t a t i o n s  a r e  p o o r l y  d r a f t e d ,  a n d  w i l l  

r e s u l t  in  c o n f u s i o n  a n d  l i t i g a t i o n .  But, at l e a s t  t h e r e  a r e  some 

l i m i t a t i o n s .

W i t h  r e s p e c t  to the p r i v i l e g e  p r o v i s i o n s  o f  the bill, 

t h e r e  r e a l l y  a r e  n o  l i m i t a t i o n s .  A  p e r s o n  c a n  c l a i m  the 

p r i v i l e g e  w i t h o u t  g i v i n g  a d v a n c e  n o t i c e  of the audit, w i t h o u t  

c o m p l e t i n g  t h e  audit, a n d  w i t h o u t  c o r r e c t i n g  t h e  v i o l a t i o n s .

T h i s  c a u s e s  us  s e r i o u s  c o n c e r n  b e c a u s e ,  u n d e r  s e c t i o n  

0 9 . 2 5 . 4 5 0 ( a ) ,  the p r i v i l e g e  c a n  be  a s s e r t e d  in all t y p e s  of 

p r o c e e d i n g s ,  n o t  j u s t  e n f o r c e m e n t  actions. T h e  p r i v i l e g e  c o u l d  

b e  a s s e r t e d  in c a s e s  b e t w e e n  p r i v a t e  p a rties, as w e l l  as c a s e s  in 

w h i c h  the s t a t e  o r  m u n i c i p a l i t i e s  are p a r t i e s .  It c o u l d  b e  

a s s e r t e d  b y  b o t h  p l a i n t i f f s  a n d  d e f e n d a n t s .  It a p p l i e s  in all 

t y p e s  of c i v i l  cases, w h e t h e r  t h e y  are s e e k i n g  m o n e t a r y  o r  

e q u i t a b l e  r e l i e f ;  a l l  c r i m i n a l  cases; a n d  all a d m i n i s t r a t i v e  

p r o c e e d i n g s ,  e x c e p t  f o r  wo r k e r s '  c o m p e n s a t i o n  p r o c e e d i n g s .  The 

p r i v i l e g e  a p p l i e s  to t h e  S t a t e  not o n l y  in its r e g u l a t o r y  role, 

b u t  a l s o  as  a l a n d  o w n e r  a n d  p r o p e r t y  ma n a g e r .  E v i d e n c e  r e l a t i n g  

to e n v i r o n m e n t a l  p r a c t i c e s  is v i t a l  in c a s e s  i n v o l v i n g  

c o n t a m i n a t e d  p r o p e r t y  a n d  p r o p e r t y  v a l u a t i o n ,  s u c h  as 

c o n d e m n a t i o n  p r o c e e d i n g s .

W h e n  w e  t a k e  i n t o  a c c o u n t  (1) the b r o a d  d e f i n i t i o n  of

e n v i r o n m e n t a l  a n d  h e a l t h  a n d  s a f e t y  laws; (2) the fact that

a n y b o d y  c a n  c o n d u c t  a n  a u d i t  at a n y  time, a n d  the a u d i t  d o e s n ' t

h a v e  to r e s u l t  in c o r r e c t i v e  a c t ion; a n d  (3) th a t  the a u d i t

r e p o r t  i n c l u d e s  a n y  c o m m u n i c a t i o n  o r  d o c u m e n t  a s s o c i a t e d  w i t h  the 

a u d i t  o r  t h e  i m p l e m e n t a t i o n  p l a n  o r  t r a c k i n g  system; the 

p r i v i l e g e  c r e a t e d  i n  C S S B  1 9 9 (FIN) is so b r o a d  t h a t  it w i l l  

o p e r a t e  l i k e  a v a c u u m  c l e a n e r  to s w e e p  u p  all e v i d e n c e  r e l a t e d  to 

a n y  h e a l t h  o r  s a f e t y  p r o b l e m s  o r  e n v i r o n m e n t a l  p r o b l e m s .
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B A C K G R O U N D  I N F O R M A T I O N  O N  P R I V I L E G E S

T o  h e l p  e x p l a i n  w h y  t h e  D e p a r t m e n t  of L a w  is so 

c o n c e r n e d  w i t h  the a u d i t  p r i v i l e g e  c r e a t e d  in th i s  bill, I w o u l d  

l i k e  t o  p r e s e n t  s o m e  b a s i c  b a c k g r o u n d  i n f o r m a t i o n  o n  " p r i v i l e g e s "  

a n d  o t h e r  m e a n s  o f  p r o t e c t i n g  s e n s i t i v e  i n f o r m a t i o n  f r o m  

d i s c l o s u r e .

W h a t  is a " p r i v i l e g e " ?  T h e  w o r d  " p r i v i l e g e d "  is n o t  

the s a m e  as t h e  w o r d  " c o n f i d e n t i a l . "  It is o f t e n  p o s s i b l e  co 

a c c e s s  a n d  u s e  c o n f i d e n t i a l  i n f o r m a t i o n ,  a l t h o u g h  th i s  h a s  to b e  

d o n e  in a m a n n e r  t h a t  p r o t e c t s  the c c n f i d e n t i a l  i n f o r m a t i o n  fr o m  

f u r t h e r  d i s c l o s u r e .  P r i v i l e g e d  i n f o r m a t i o n ,  h owever, c a n n o t  be  

a c c e s s e d  a n d  c a n n o t  b e  used.

In t h e  law, the c o n c e p t s  r e l a t i n g  t o  p r i v i l e g e s  a r e  

v e r y  old. T h e  c o n c e p t s  h a v e  b e e n  d e v e l o p e d  a n d  r e f i n e d  b y  the 

cour t s ,  l i t e r a l l y ,  o v e r  h u n d r e d s  of years.

T h e r e  a r e  t w o  w a y s  e v i d e n c e  is p r i v i l e g e d .  First, 

e v i d e n c e  m a y  b e  " p r i v i l e g e d  f r o m  d i s c l o s u r e . "  T h i s  m e a n s  th a t  

e v e n  if a p e r s o n  is e n t i t l e d  to c l a i m  a p r i v i l e g e ,  t h a t  p e r s o n  

m a y  n o t  b e  c o m p e l l e d  to  d i s c l o s e  the p r i v i l e g e d  i n f o r m a t i o n  to 

a n y  o t h e r  p e r s o n .  It a l s o  m e a n s  t h a t  the p e r s o n  c l a i m i n g  the 

p r i v i l e g e  c a n  p r e v e n t  a n y  o t h e r  p e r s o n  f r o m  d i s c l o s i n g  t h e  

i n f o r m a t i o n .  If i n f o r m a t i o n  is p r i v i l e g e d  f r o m  d i s c l o s u r e ,  y o u  

c a n ' t  g a i n  a c c e s s  t o  th a t  i n f o r m a t i o n ;  y o u  c a n ' t  f i n d  o u t  a b o u t  

t h a t  i n f o r m a t i o n .

S e c o n d ,  e v i d e n c e  is " p r i v i l e g e d  f r o m  u s e . "  T h i s  m e a n s  

t h a t  if t h e  i n f o r m a t i o n  is p r i v i l e g e d ,  y o u  c a n ' t  u s e  it i n  court. 

E v e n  if a l l  t h e  p a r t i e s  in the c o u r t r o o m  k n o w  w h a t  the p r i v i l e g e d  

i n f o r m a t i o n  is, if the p e r s o n  e n t i t l e d  to c l a i m  the p r i v i l e g e  

h a s n ' t  w a i v e d  the p r i v i l e g e ,  y o u  c a n ' t  u s e  t h e  i n f o r m a t i o n  t o  

p r o v e  y o u r  c l a i m  o r  to  d e f e n d  y o u r s e l f .

M o s t  of o u r  e v i d e n c e  r u l e s  a r e  d e s i g n e d  to b r i n g  o u t  in 

the o p e n  i n f o r m a t i o n  th a t  is i m p o r t a n t  in d e t e r m i n i n g  the truth. 

W e  o f t e n  d e s c r i b e  l i t i g a t i o n  as a " t r u t h - s e e k i n g "  p r o c e s s ;  in 

c a s e s  w h e r e  the f a c t s  a r e  in dis p u t e ,  the p u r p o s e  o f  the
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l i t i g a t i o n  is to f i n d  o u t  w h a t  r e a l l y  h a p p e n e d .  T h i s  a s p e c t  of 

l i t i g a t i o n  is r e f l e c t e d  in the w i t n e s s '  oath, w h e n  the w i t n e s s  

s w e a r s  t o  t e l l  "the truth, the w h o l e  truth, a n d  n o t h i n g  b u t  the 

t r u t h ."

P r i v i l e g e s ,  h owever, c o n c e a l  the truth. P r i v i l e g e s  are 

d i f f e r  f r o m  m o s t  r u l e s  of e v i d e n c e  b e c a u s e  t h e y  a r e  d e s i g n e d  to 

k e e p  i n f o r m a t i o n  a w a y  f r o m  the p e o p l e  w h o  n e e d  t h e  i n f o r m a t i o n  to 

m a k e  a d e c i s i o n .  P r i v i l e g e s  k e e p  i n f o r m a t i o n  a w a y  f r o m  the 

judge, a w a y  f r o m  the jury, a w a y  f r o m  the p a r t i e s  w h o  m i g h t  h a v e  

u s e d  the i n f o r m a t i o n  in t h e i r  case, a n d  a w a y  f r o m  the 

l e g i s l a t u r e .  P r i v i l e g e s  k e e p  the "w h o l e  truth" a w a y  f r o m  

d e c i s i o n - m a k e r s .

P r i v i l e g e s  p r o t e c t  i m p o r t a n t  i n f o r m a t i o n .  P r i v i l e g e s  

a r e  n o t  u s e d  to p r o t e c t  t r i v i a l  i n f o r m a t i o n .  P r i v i l e g e s  p r o t e c t  

" p r o b a t i v e "  e v i d e n c e  -- e v i d e n c e  th a t  w o u l d  h a v e  h e l p e d  p r o v e  a 

c l a i m  o r  a d e f e n s e .  P r i v i l e g e s  p r o t e c t  " p r e j u d i c i a l "  e v i d e n c e  -- 

e v i d e n c e  t h a t  if it h a d  c o m e  to light, w o u l d  h a v e  h e l p e d  to 

d i s p r o v e  a c l a i m  o r  a d e f e n s e .

So, if p r i v i l e g e s  c o n c e a l  i n f o r m a t i o n  t h a t ' s  i m p o r t a n t  

in m a k i n g  a d e c i s i o n  t h a t ' s  correct, t h a t ' s  f a i r  a n d  just, w h y  do 

we  h a v e  p r i v i l e g e s ?  W h e n  the c o u r t s  o r  the l e g i s l a t u r e  c r e a t e  a 

p r i v i l e g e ,  w h a t  t h e y ' r e  s a y i n g  is t h a t  -- e v e n  t h o u g h  t h i s  

e v i d e n c e  is i m p o r t a n t ;  e v e n  t h o u g h  it w o u l d  h e l p  a j u d g e  o r  j u r y  

d e c i d e  a c a se; e v e n  t h o u g h  j u s t i c e  m a y  not be s e r v e d  b e c a u s e  the 

p a r t i e s  a n d  t h e  j u d g e  a n d  j u r y  d o  not h a v e  a c c e s s  t o  t h e  w h o l e  

t r u t h  -- i t ' s  m o r e  i m p o r t a n t  to k e e p  the e v i d e n c e  secret, b e c a u s e  

to d o  so f u r t h e r s  a n  i m p o r t a n t  s o c i e t a l  goal.

U s u a l l y  that g o a l  is to f o s t e r  j o m m u n i c a t i o n s  w i t h i n  an  

i m p o r t a n t  r e l a t i o n s h i p .  F o r  example, the h u s b a n d - w i f e  p r i v i l e g e  

f o s t e r s  c o m m u n i c a t i o n s  w i t h i n  a m a r r i a g e  a n d  s t r e n g t h e n s  the 

m a r i t a l  r e l a t i o n s h i p ;  the a t t o r n e y - c l i e n t  p r i v i l e g e  f o s t e r s  

c a n d i d  d i s c l o s u r e s  so t h a t  the c l i e n t  c a n  o b t a i n  s o u n d  l e g a l  

a d v i c e  a n d  r e p r e s e n t a t i o n ;  the d o c t o r - p a t i e n t  p r i v i l e g e  f o s t e r s  

c a n d i d  c o m m u n i c a t i o n s ,  a l l o w i n g  the p a t i e n t  to o b t a i n  a p p r o p r i a t e  

t r e a t m e n t .

P r i v i l e g e s  h a v e  c e r t a i n  c h a r a c t e r i s t i c s .  First, 

p r i v i l e g e s  a c e  v e r y  narrow, b e c a u s e  t h e y  k e e p  i m p o r t a n t  e v i d e n c e  

a w a y  f r o m  the p e o p l e  w h o  n e e d  th a t  i n f o r m a t i o n  t o  m a k e  c o r r e c t
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a n d  ju s t  d e c i s i o n s .  Second, p r i v i l e g e s  t y p i c a l l y  o n l y  p r o t e c t  

c o m m u n i c a t i o n s ,  n o t  the u n d e r l y i n g  e v i d e n c e  -- not the facts, 

d o c u m e n t s ,  o r  t a n g i b l e  t h i n g s  that a r e  i m p o r t a n t  to  d e c i d i n g  a n  

issue. Th i r d ,  t h e r e  a r e  u s u a l l y  e x c e p t i o n s  to p r i v i l e g e s .  T h e  

e x c e p t i o n s  a r e  d e s i g n e d  to p r o m o t e  f a i r n e s s  a n d  p r e v e n t  a b u s e s  of 

the p r i v i l e g e .  F o r  e x ample, w h e n  a p a t i e n t  s u e s  a d o c t o r  f o r  

m a l p r a c t i c e ,  t h e  d o c t o r - p a t i e n t  p r i v i l e g e  r e l a t i n g  to t h e  m e d i c a l  

c a r e  in q u e s t i o n  c e a s e s  to ex i s t .  Fourth, p r i v i l e g e s  a r e  o f t e n  

" q u a l i f i e d , "  m e a n i n g  t h e y  c a n  b e  o v e r c o m e  if a p a r t y  c a n n o t  

o b t a i n  t h e  e v i d e n c e  a n y  o t h e r  w a y  o r  o n l y  a f t e r  g r e a t  h a r d s h i p  

a n d  e x p e n s e .  T h i s  is i m p o r t a n t  in c i r c u m s t a n c e s  w h e r e  it b e c o m e s  

i m p o s s i b l e  t o  o b t a i n  e v i d e n c e ,  s u c h  as w h e n  w i t n e s s e s  d i e  o r  

b e c o m e  u n a v a i l a b l e ,  o r  w h e n  e v i d e n c e  is d e s t r o y e d ,  o r  w h e n  t e s t s  

c a n n o t  b e  r e p e a t e d  d u e  to c h a n g e d  c i r c u m s t a n c e s .  F i n a l l y ,  

p r i v i l e g e s  a r e  u s u a l l y  w a i v e d  b y  d i s c l o s u r e .  A  p e r s o n  c l a i m i n g  a 

p r i v i l e g e  m u s t  i n t e n d  to  k e e p  t h e  i n f o r m a t i o n  c o n f i d e n t i a l  and, 

i n  fact, k e e p  it c o n f i d e n t i a l .  O n c e  a p e r s o n  v o l u n t a r i l y  

d i s c l o s e s  p r i v i l e g e d  i n f o r m a t i o n ,  he c a n n o t  l a t e r  r e - c l a i m  the 

p r i v i l e g e  a n d  r e s t o r e  it.

I m e n t i o n  t h e s e  c h a r a c t e r i s t i c s  b e c a u s e  t h e y  a r e  

t r a d i t i o n a l  a n d  b e c a u s e  t h e y  a r e  i m p o r t a n t  in  a c h i e v i n g  ju s t  a n d  

f a i r  a n d  c o r r e c t  r e s u l t s .  T h e  a u d i t  p r i v i l e g e  i n  C S S B  1 9 9 (FIN) 

h a s  n o n e  o f  t h e s e  c h a r a c t e r i s t i c s :  (1) T h e  a u d i t  p r i v i l e g e  is

b r o a d ,  n o t  n a r r o w ;  (2) the a u d i t  p r i v i l e g e  p r o t e c t s  n o t  o n l y  the 

s e l f - e v a l u a t i v e  c o m m u n i c a t i o n s ,  b u t  a l l  the u n d e r l y i n g  facts, 

d o c u m e n t s ,  a n d  t a n g i b l e  e v i d e n c e ;  (3) t h e r e  a r e  n o  e x c e p t i o n s  to 

t h e  a u d i t  p r i v i l e g e ; 1 (4) the a u d i t  p r i v i l e g e  is a n  a b s o l u t e ,  not

1 T h e  A p r i l  23, 1996 w o r k d r a f t  p r o v i d e s  s e v e r a l  e x c e p t i o n s  

t o  t h e  p r i v i l e g e  in s e c t i o n  0 9 . 2 5 . 4 6 0 :  the p r i v i l e g e  is a s s e r t e d

f o r  a f r a u d u l e n t  p u r p o s e ;  the i n f o r m a t i o n  is n o n - p r i v i l e g e d ;  t h e  

r e p o r t  s h o w s  e v i d e n c e  of v i o l a t i o n s  a n d  r e a s o n a b l e  e f f o r t s  w e r e  

n o t  m a d e  to  c o r r e c t  t h e  v i o l a t i o n s ;  a n d  the a u d i t  r e p o r t  w a s  

p r e p a r e d  f o r  p u r p o s e s  of a v o i d i n g  d i s c l o s u r e  of i n f o r m a t i o n  for 

a n  i n v e s t i g a t i v e ,  a d m i n i s t r a t i v e ,  o r  j u d i c i a l  p r o c e e d i n g  t h a t  at 

t h e  t i m e  o f  t h e  a u d i t ' s  r e p o r t  w a s  i m m i n e n t  o r  in p r o g r e s s .

T h e  p a r t y  s e e k i n g  d i s c l o s u r e  u n d e r  t h e s e  e x c e p t i o n s  has 

t h e  b u r d e n  o f  p r o v i n g  t h e y  ap p l y .  It is e x t r e m e l y  d i f f i c u l t  to 

p r o v e  t h e  e l e m e n t s  of  fraud, o r  o t h e r  i n t e n t i o n a l  m i s c o n d u c t ,  as 

r e q u i r e d  b y  t h i s  p r o v i s i o n .  A s  w e  p r e v i o u s l y  s t a t e d  in  the
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a q u a l i f i e d ,  p r i v i l e g e ;  a n d  (5) d i s c l o s u r e  d o e s  n o t  w a i v e  the 

p r i v i l e g e .  A s  I'll d i s c u s s ,  the a u d i t  p r i v i l e g e ,  b e c a u s e  it is 

so broad, a n d  b e c a u s e  it d o e s  n o t  s h a r e  t h e  c h a r a c t e r i s t i c s  of 

t r a d i t i o n a l  p r i v i l e g e s ,  w i l l  c a u s e  m a j o r  p r o b l e m s  in a l l  k i n d s  of 

cases, f o r  all t y p e s  of  lit i g a n t s ,  p r i v a t e  a n d  p u b l i c ,  p l a i n t i f f  

a n d  d e f e n d a n t .

T h e r e ' s  o n e  last p o i n t  o n  p r i v i l e g e s .  W e  a l r e a d y  h a v e  

tw o  p r i v i l e g e s  o n  t h e  b o o k s  th a t  p r o t e c t  c e r t a i n  t y p e s  of  

s e n s i t i v e  i n f o r m a t i o n  th a t  is g e n e r a t e d  d u r i n g  a n  au d i t .  First, 

b o t h  t h e  s t a t u t e s  a n d  the e v i d e n c e  r u l e s  r e c o g n i z e  a p r i v i l e g e  

for t r a d e  sec r e t s .  Second, the a t t o r n e y - c l i e n t  p r i v i l e g e  is 

o f t e n  a s s e r t e d  in c o n n e c t i o n  w i t h  audits.

S x g lu g l Qn a r y - R v i igg,

T h e r e  a r e  c e r t a i n  t y p e s  o f  i n f o r m a t i o n  t h a t  is n o t  

p r i v i l e g e s ,  b u t  it is e x c l u d e d  f r o m  e v i d e n c e .  O n e  e x a m p l e  is 

e v i d e n c e  of  " s u b s e q u e n t  r e m e d i a l  m e a s u r e s . "  U n d e r  E v i d e n c e  R u l e  

407, if, a f t e r  a n  a c c i d e n t  o r  event, a p e r s o n  t a k e s  m e a s u r e s  t h a t

S e n a t e  h e a r i n g s ,  it w i l l  be v i r t u a l l y  i m p o s s i b l e  f o r  a l i t i g a n t  

to p r o v e  a n  e x c e p t i o n  a p p l i e s  w i t h o u t  fu l l  a c c e s s  to the 

i n f o r m a t i o n  t h a t  is c l a i m e d  to be  p r i v i l e g e d .  T h e r e f o r e ,  t h e s e  

e x c e p t i o n s  a r e  l a r g e l y  m e a n i n g l e s s .

E v e n  if w e  c o u l d  m u s t e r  the f a c t s  n e c e s s a r y  t o  m a k e  a 

g o o d  f a i t h  a s s e r t i o n  t h a t  an  e x c e p t i o n  a p p l i e s ,  t h e  i n  c a m e r a  

p r o c e d u r e  p r o p o s e d  i n  the b i l l  c r e a t e s  a s e v e r e  b u r d e n  f o r  t h e  

C r i m i n a l  D i v i s i o n .  A s  m e n t i o n e d  in o u r  f i s c a l  note, if the 

p r o s e c u t o r  is c o n f l i c t e d  out o f  a c a s e  d u e  t o  h i s  r e v i e w  of 

p r i v i l e g e d  i n f o r m a t i o n ,  it w i l l  b e  n e c e s s a r y  t o  r e t a i n  o u t s i d e  

c o u n s e l  to  p r o s e c u t e  t h e  case. M o r e o v e r ,  t h e  d e f e n d a n t  w i l l  

l i k e l y  m o v e  t o  s u p p r e s s  e v i d e n c e  s u b s e q u e n t l y  g a t h e r e d  b y  the 

s t a t e  as " f r u i t  o f  t h e  p o i s o n o u s  tree," e v i d e n c e  g a t h e r e d  o n l y  

b e c a u s e  t h e  s t a t e  f i r s t  l e a r n e d  of p r i v i l e g e d  i n f o r m a t i o n .  

Fin a l l y ,  t h e  i n  c a m e r a  p r o c e e d i n g  w i l l  r e q u i r e  t h e  t r i a l  j u d g e  to  

s p e n d  e x t r a o r d i n a r y  a m o u n t s  of ti m e  in p r e t r i a l  p r o c e e d i n g s ,  

s o r t i n g  t h r o u g h  the e v i d e n c e  b e f o r e  the c a s e  h a s  b e e n  p r e s e n t e d .  

T h e  i n  c a m e r a  p r o c e e d i n g s  c o n t e m p l a t e d  in t h e  b i l l  w o u l d  

e s s e n t i a l l y  b e  p r e - t r i a l  m i n i - t r i a l s .
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w o u l d  h a v e  m a d e  the a c c i d e n t  o r  e v e n t  le s s  l i k e l y  to h a v e

o c c u r r e d ,  a p a r t y  c a n n o t  u s e  e v i d e n c e  of t h o s e  m e a s u r e s  to  p r o v e

n e g l i g e n c e  o r  c u l p a b l e  c o n d u c t .  S i m i l a r l y ,  u n d e r  R u l e  409, 

e v i d e n c e  c o n c e r n i n g  t h e  p a y m e n t  o r  o f f e r  to p a y  m e d i c a l  e x p e n s e s  

a f t e r  a n  a c c i d e n t  is n o t  a d m i s s i b l e  to p r o v e  l i a b i l i t y  f o r  the 

a c c i d e n t .  U n d e r  R u l e  408, s e t t l e m e n t  o f f e r s  a n d  s e t t l e m e n t s  are 

e x c l u d e d  f r o m  e v i d e n c e .  T h e s e  e v i d e n c e  r u l e s  are d e s i g n e d  to 

e n c o u r a g e  p e o p l e  to m a k e  r epairs, to a s s i s t  i n j u r e d  p e r s o n s ,  a n d  

to r e s o l v e  t h e i r  d i s p u t e s  a m i c a b l y .

S o m e t i m e s  e v i d e n c e  is e x c l u d e d  b y  v i r t u e  of p r o c e d u r a l  

rules, p a r t i c u l a r l y  i n  c r i m i n a l  p r o c e e d i n g s .  F o r  example, 

d e f e n d a n t s  f r e q u e n t l y  fi l e  m o t i o n s  to s u p p r e s s  e v i d e n c e  o n  the

g r o u n d s  of i m p r o p e r  s e a r c h e s  a n d  s e i z u r e s  T h e s e  t y p e s  o f  r u l e s

a r e  u s u a l l y  p r e m i s e d  o n  c u r b i n g  the a b u s e  of power.

P r o t e c t e d  I n f o r m a t i o n

U n d e r  R u l e  26(c) of the C i v i l  R u l e s  of P r o c e d u r e ,  a n y  

p a r t y  c a n  o b t a i n  a n y  c o u r t  o r d e r  n e c e s s a r y  to p r o t e c t  a g a i n s t  

" a n n o y a n c e ,  e m b a r r a s s m e n t ,  o p p r e s s i o n ,  o r  u n d u e  b u r d e n  o r  

e x p e n s e . "  T h e  p r o t e c t i v e  o r d e r s  a r e  t a i l o r e d  to the c a s e  at 

hand, a n d  c a n  i n c l u d e  a v a r i e t y  o f  p r o v i s i o n s  s u c h  as o r d e r s  that 

d i s c o v e r y  o r  d i s c l o s u r e  not b e  had; t h a t  d i s c o v e r y  c a n  b e  

c o n d u c t e d ,  b u t  o n l y  u n d e r  c e r t a i n  c i r c u m s t a n c e s ;  that o n l y  

c e r t a i n  m e t h o d s  of d i s c o v e r y  c a n  b e  used; l i m i t i n g  the p e r s o n s  

w h o  c a n  b e  p r e s e n t  at a d e p o s i t i o n ;  s e a l i n g  d e p o s i t i o n s ;  

p r o t e c t i n g  c o n f i d e n t i a l  r e s e a r c h ,  d e v e l o p m e n t ,  o r  c o m m e r c i a l  

i n f o r m a t i o n ;  a n d  so on. In a d d i t i o n ,  l i t i g a n t s  c a n  a s s e r t  the 

" w o r k  p r o d u c t  d o c t r i n e "  to  p r o t e c t  t h e i r  t r i a l  p r e p a r a t i o n  

m a t e r i a l s ,  i n c l u d i n g  a u d i t  rep o r t s ,  w h e n  t h e s e  a r e  p r e p a r e d  in 

a n t i c i p a t i o n  o f  l i t i g a t i o n .

S a hg- lu g io n

T h e r e  a r e  m a n y  w a y s  o n  t h e  b o o k s  a l ready, i n  the A l a s k a  

S t a t u t e s  a n d  t h e  A l a s k a  C o u r t  Rules, to p r o t e c t  s e n s i t i v e  

i n f o r m a t i o n ,  i n c l u d i n g  the t y p e s  o f  s e n s i t i v e  i n f o r m a t i o n  th a t  

m i g h t  b e  c o n t a i n e d  in a u d i t  r e p o r t s .  T h e  a u d i t  p r i v i l e g e  is not 

n e c e s s a r y .  It l a c k s  the c h a r a c t e r i s t i c s  of t r a d i t i o n a l  

p r i v i l e g e s ,  c h a r a c t e r i s t i c s  t h a t  e v o l v e d  o v e r  l o n g  p e r i o d s  of



time, to f u r t h e r  t h e  t r u t h - s e e k i n g  p r o c e s s ,  a n d  to  l e a d  to f a i r  

a n d  just r e s u l t s .

B A C K G R O U N D  I N F O R M A T I O N  O N  THIS A U D I T  P R I V I L E G E

A  p r i v i l e g e  is a v e r y  s p e c i a l  w a y  to t r e a t  i n f o r m a t i o n ;  

a n d  to c r e a t e  a n e w  p r i v i l e g e  is a n  e x t r a o r d i n a r y  s t e p  t h a t  

r e q u i r e s  c a r e f u l  t h o u g h t  a n d  study. So, h o w  d i d  the c o n c e p t  for 

t he a u d i t  p r i v i l e g e  c o m e  a b o u t ?

C S S B  1 9 9 (FIN) is p a t t e r n e d  a f t e r  a b i l l  that p a s s e d  in

t he S t a t e  of  T e x a s  l a s t  year. It is o n e  of a n u m b e r  o f  b i l l s  in

t h e  l o w e r  48 c o n c e r n i n g  e n v i r o n m e n t a l  audits. O r e g o n  p a s s e d  the

f i r s t  s u c h  l e g i s l a t i o n  in 1993, in c o n n e c t i o n  w i t h  a b i l l  m a k i n g  

t h e  k n o w i n g  v i o l a t i o n s  of  O r e g o n ' s  a i r  qua l i t y ,  w a t e r  q u a l i t y ,  

a n d  h a z a r d o u s  w a s t e  lav/s p u n i s h a b l e  as f e l o n y  o f f e n s e s  a n d  

e x p a n d i n g  t h e  n u m b e r  o f  e n v i r o n m e n t a l  c r i m e s  p u n i s h a b l e  as 

m i s d e m e a n o r s .  O r e g o n ' s  a u d i t  p r i v i l e g e  l e g i s l a t i o n ,  then, w a s  

p a r t  a n d  p a r c e l  of  a c o m p r o m i s e  r e a c h e d  to i n c r e a s e  the 

a u t h o r i z e d  s e v e r i t y  of t h e  p e n a l t i e s  f o r  e n v i r o n m e n t a l  c r i m e s .  

O r e g o n  S t a t e  Bar, O r e g o n  E n v i r o n m e n t a l  & N a t u r a l  R e s o u r c e s  L a w  

N e w s  (Aug. 1993) .

B a s e d  u p o n  a W e s t l a w  r e v i e w  of  a u d i t  l e g i s l a t i o n ,  the 

T e x a s  b i l l  a p p e a r s  t o  b e  t h e  o n l y  b i l l  th a t  i n c l u d e s  h e a l t h  a n d  

s a f e t y  a u d i t s .  It is o n e  of t h e  b r o a d e s t  bills, a n d  p o o r l y  

d r a f t e d .  A p p a r e n t l y ,  it n e v e r  r e c e i v e d  a d e q u a t e  r e v i e w  d u r i n g  

t he l e g i s l a t i v e  p r o c e s s .  T h e  s p o n s o r  h a s  r e m o v e d  s e v e r a l  

t r o u b l i n g  p r o v i s i o n s  f r o m  t h e  T e x a s  b i l l  i n  C S S B  1 9 9 ( F I N ) . 

H o w e v e r ,  t h e  b i l l  s t i l l  h a s  m a j o r  p r o b l e m s .

T h e  c o n c e p t  f o r  t h e  a u d i t  p r i v i l e g e  in the T e x a s  

l e g i s l a t i o n  a n d  the o t h e r  s t a t e s  g r e w  out o f  a p r i v i l e g e  c r e a t e d  

b y  t h e  c o u r t s ,  c a l l e d  t h e  " s e l f - e v a l u a t i v e  p r i v i l e g e "  o r  the 

" c r i t i c a l  s e l f - a n a l y s i s  p r i v i l e g e . "  T h e  l e g a l  s c h c l a r s  g e n e r a l l y  

a g r e e  t h a t  t h i s  p r i v i l e g e  w a s  f i r s t  r e c o g n i z e d  b y  the c o u r t s  in 

1 9 7 0  in a c a s e  c a l l e d  B r e d i c e  v. D o c t o r ' s  H o s p i t a l .  I n c . . 50 

F.R.D. 249 (D.C.C. 1970), a f f ' d  w i t h o u t  o p i n . . 479 F . 2 d  920 

(1973). In  t h e  B r e d i c e  case, a p a t i e n t  d i e d  in a h o s p i t a l .

A f t e i  the p a t i e n t ' s  death, the n o s p i t a l  h e l d  m e e t i n g s  in  w h i c h  

the p r o f e s s i o n a l  s t a f f  e v a l u a t e d  t h e  p a t i e n t ' s  c a r e  a n d  

t r e a t m e n t .  T h e  d e c e a s e d  p a t i e n t ' s  e s t a t e  s u e d  the h o s p i t a l  for
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m e d i c a l  m a l p r a c t i c e ,  a n d  s o u g h t  d i s c o v e r y  of a n y  s t a f f  m e e t i n g s  

in w h i c h  t h e  p a t i e n t ' s  t r e a t m e n t  o r  d e a t h  h a d  b e e n  d i s c u s s e d .

T h e  c o u r t  d e c l i n e d  to  a l l o w  d i s c o v e r y ,  f i n d i n g  th a t  the 

r e t r o s p e c t i v e  r e v i e w  of p a t i e n t  c a r e  w a s  v a l u a b l e  in i m p r o v i n g  

t h e  q u a l i t y  o f  h e a l t h  c a r e  a v a i l a b l e  t o  the p u b l i c ,  but th a t  

p h y s i c i a n s  w o u l d  n o t  b e  w i l l i n g  to c a n d i d l y  c r i t i q u e  the a c t i o n s  

o f  t h e i r  c o l l e a g u e s  if s u c h  r e v i e w s  w e r e  s u b j e c t  to d i s c o v e r y  a n d  

u s e  a s  e v i d e n c e  in s u b s e q u e n t  m a l p r a c t i c e  cases.

A f t e r  B r e d i c e . a n u m b e r  of c o u r t s  f o l l o w e d  the d e c i s i o n  

in m e d i c a l  m a l p r a c t i c e  cases, so m e  e x p e r i m e n t e d  w i t h  e x t e n d i n g  it 

to o t h e r  c o n t e x t s ,  a n d  s o m e  r e j e c t e d  it, e v e n  in the m e d i c a l  p e e r  

r e v i e w  c o n t e x t .  Today, n e a r l y  all the s t a t e s  h a v e  e n a c t e d  a 

s t a t u t o r y  p r i v i l e g e  that p r o t e c t s  m e d i c a l  p e e r  r e v i e w  

c o m m u n i c a t i o n s .  A l a s k a  e s t a b l i s h e d  a m e d i c a l  p e e r  r e v i e w  

p r i v i l e g e  in A S  1 8 . 23.030. T h i s  is a v e r y  n a r r o w  p r i v i l e g e ,  a n d  

c a r e f u l l y  c r a f t e d .

In ge n e r a l ,  the c o u r t s  h a v e  r e j e c t e d  t h e  s e l f - c r i t i c a l  

a n a l y s i s  p r i v i l e g e  in e n v i r o n m e n t a l  c a s e s . T h e r e  is one r e c e n t  

e x c e p t i o n ,  R e i c h h o l d  C h e m i c a l s ,  Inc. v. Tex t r o n ,  I n c . . 157 F.R.D. 

522 (N.D. Fla. 1994). T h e  c o u r t s  h a v e  a l s o  g e n e r a l l y  r e j e c t e d  

t h e  s e l f - c r i t i c a l  a n a l y s i s  p r i v i l e g e  i n  the c o n t e x t  of p u b l i c  

h e a l t h  a n d  s a f e t y  la w s  a n d  in the c o n t e x t  of a g r a n d  j u r y ' s  p o w e r  

to s u b p o e n a  e v i d e n c e  for p u r p o s e  o f  i n v e s t i g a t i n g  v i o l a t i o n s .

See, e . g . . c a s e s  d i s c u s s e d  in R e i c h h o l d . 157 F.R.D. at 525-26.

In t h e  N i n t h  Cir c u i t ,  w h i c h  i n c l u d e s  A l a s k a ,  the 

f e d e r a l  a p p e a l s  c o u r t  has h e l d  t h a t  the s e l f - c r i t i c a l  a n a l y s i s  

p r i v i l e g e ,  if it exists, d o e s  n o t  p r o t e c t  r o u t i n e  i n t e r n a l  

c o r p o r a t e  r e v i e w  of m a t t e r s  r e l a t i n g  to s a f e t y  c o n c e r n s .  S e e  

D o w l i n g  v. A m e r i c a n  H a w a i i  C r uises, I n c . . 971 P . 2 d  423 (9th Cir. 

1992) . The c o u r t  o b s e r v e d  th a t  c o r p o r a t i o n s  a l r e a d y  h a v e  m a n y  

i n c e n t i v e s  t o  c o n d u c t  r o u t i n e  s a f e t y  r e views, i n c l u d i n g  the 

d e s i r e  to  a v o i d  l i a b i l i t y  f o r  u n s a f e  c o n d i t i o n s  a n d  the d e s i r e  to 

a v o i d  d e v e l o p i n g  a r e p u t a t i o n  for h a v i n g  u n s a f e  p r e m i s e s .  T h e  

c o u r t  a l s o  f o u n d  that t h e r e  w o u l d  be  n o  p o i n t  to g a t h e r i n g  

i n f o r m a t i o n  a b o u t  s a f e t y  h a z a r d s  in the w o r k p l a c e  a n d  t h e n  

k e e p i n g  t h a t  i n f o r m a t i o n  secret. Id. at 426. N o n e t h e l e s s ,  w h i l e  

th e  c o u r t  d i d  n o t  c r e a t e  a s e l f - c r i t i c a l  a n a l y s i s  p r i v i l e g e  in 

D o w l i n g , the c o u r t  d i d  n o t  f o r e c l o s e  the p o s s i b i l i t y  that it 

m i g h t  r e c o g n i z e  the p r i v i l e g e  in  a p p r o p r i a t e  c i r c u m s t a n c e s .  T h e  

D o w l i n g  c o u r t  d e s c r i b e s  t h e  c r i t e r i a  th a t  m u s t  b e  m e t  to c l a i m  a
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s e l f - c r i t i c a l  a n a l y s i s  p r i v i l e g e .  And, in fact, the R e i c h h o l d  

c a s e  r e l i e s  u p o n  D o w l i n g  to e s t a b l i s h  a s e l f - c r i t i c a l  a n a l y s i s  

f o r  e n v i r o n m e n t a l  r e c o r d s  in a p r i v a t e  p a r t y  l a w s u i t  o v e r  a 

c o n t a m i n a t e d  site.

T h e  a u d i t  p r i v i l e g e  p r o p o s e d  in C S S B  1 9 9 (FIN), h o w e v e r ,  

d o e s  n o t  h a v e  the s a m e  c h a r a c t e r i s t i c s  o r  l i m i t a t i o n s  as 

d e s c r i b e d  in  the R e i c h h o l d  a n d  D o w l i n g  cases. In f e d e r a l  court, 

t h e  f e d e r a l  l a w  of e v i d e n c e  a p p l i e s  in f e d e r a l  q u e s t i o n  c a s e s  a n d  

m i x e d  c a s e s  th a t  i n c l u d e  f e d e r a l  a n d  s t a t e  l a w  c l a i m s . U n d e r  

R u l e  501 of t h e  F e d e r a l  R u l e s  of E v i d e n c e ,  the s t a t e  l a w  

r e g a r d i n g  p r i v i l e g e  a p p l i e s  in a d i v e r s i t y  case. A d o p t i o n  of a 

s t a t e  l a w  a u d i t  p r i v i l e g e  s u c h  as C S S B  1 9 9 (FIN) t h a t  d i f f e r s  f r o m  

t h e  p r i v i l e g e  d e s c r i b e d  i n  D o w l i n g  w o u l d  l i k e l y  r e s u l t  in 

c o n f l i c t i n g  r u l e s  of e v i d e n c e  a n d  p r a c t i c a l  d i f f i c u l t i e s  in 

g a t h e r i n g  a n d  p r e s e n t i n g  e v i d e n c e  in f e d e r a l  court.

A n o t h e r  d e v e l o p m e n t  in t h i s  a r e a  of the l a w  is the 

a d o p t i o n  in  D e c e m b e r  1995 of E P A ' s  F i n a l  P o l i c y  S t a t e m e n t  o n  

e n v i r o n m e n t a l  audits. 60 Fed. Reg. 6 6 , 7 0 6  (1995). T h e  E P A  

p o l i c y  w a s  d e v e l o p e d  a f t e r  e x t e n s i v e  d e b a t e  a n d  c o m m e n t  b y  m a n y  

a f f e c t e d  i n d u s t r i e s  a n d  c o r p o r a t e  a t t o r n e y s .  It a p p l i e s  o n l y  to 

th e  la w s  i m p l e m e n t e d  b y  EPA, w h i c h  m a k e s  it e a s y  to d e t e r m i n e  the 

p o l i c y ' s  s c o p e  a n d  e f f e c t .  It a l l o w s  full o r  p a r t i a l  o f f s e t s  of 

a d m i n i s t r a t i v e  a n d  c i v i l  p e n a l t i e s ,  p r o v i d i n g  c e r t a i n  c o n d i t i o n s  

a r e  met. T h e  E P A  p o l i c y  a l s o  p r o v i d e s  th a t  u n d e r  c e r t a i n  

c i r c u m s t a n c e s ,  t h e r e  w i l l  b e  n o  r e f e r r a l  f o r  c r i m i n a l  

p r o s e c u t i o n .  T h e  E P A  p o l i c y  d o e s  n o t  r e c o g n i z e  a n  a u d i t  

p r i v i l e g e ,  as the p e n a l t y  o f f s e t s  a n d  n o n - r e f e r r a l  p o l i c y  a r e  

d e e m e d  a d e q u a t e  i n c e n t i v e s  to  s e l f - a u d i t .

T H E  AUDIT. P R I V I L E G E  H A S  B E E N  H E A V I L Y  C R I T I C I Z E D

T h e  a u d i t  p r i v i l e g e  a n d  i m m u n i t y  l e g i s l a t i o n  -- b o t h  at 

t h e  s t a t e  a n d  f e d e r a l  l e v e l s  -- h a s  c o m e  u n d e r  h e a v y  c r i t i c i s m  

f r o m  t h e  l a w  e n f o r c e m e n t  c o m m u n i t y .  T h e  U n i t e d  S t a t e s  D e p a r t m e n t  

of J u s t i c e  a n d  the U n i t e s  S t a t e s  A t t o r n e y  s t r o n g l y  o p p o s e  t h e  

c r e a t i o n  of s t a t u t o r y  p r i v i l e g e s  f o r  a u d i t  r e p o r t s .  T h e  N a t i o n a l  

D i s t r i c t  A t t o r n e y s  A s s o c i a t i o n ,  c o n s i s t i n g  o f  s t a t e  a n d  l o c a l  

p r o s e c u t o r s ,  o p p o s e s  this t y p e  of l e g i s l a t i o n ,  as do  m a n y  s t a t e  

A t t o r n e y s  G e n e r a l .  T h e  r e a s o n s  f o r  the o p p o s i t i o n  a r e  as 

f o l l o w s :
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First, the a u d i t  p r i v i l e g e  is c o n t r a r y  t o  l o n g - s t a n d i n g  

p r i n c i p l e s  t h a t  p r i v i l e g e s  a r e  n a r r o w l y  c o n s t r u e d  a n d  th a t  t h e r e  

s h o u l d  b e  b r o a d  d i s c o v e r y .  T h e s e  p r i n c i p l e s  s e e k  t o  p r o v i d e  a 

l e v e l  p l a y i n g  f i e l d  a n d  to p r o v i d e  p a r t i e s  the i n f o r m a t i o n  t h e y  

n e e d  to r e s o l v e  d i s p u t e s .  In addition, t h e r e  a r e  a l r e a d y  a 

n u m b e r  o f  m e c h a n i s m s  o n  the b o o k s  that p a r t i e s  c a n  u s e  to p r o t e c t  

s e n s i t i v e  i n f o r m a t i o n  f r o m  d i s c l o s u r e .

S e c ond, a b r o a d  p r i v i l e g e  a n d  i m m u n i t y  bill, if n o t  

c a r e f u l l y  d r a f t e d ,  w i l l  e n d  u p  p r o m o t i n g  s e c r e c y  a n d  fraud. It 

w i l l  c r e a t e  s a f e  h a v e n s  f o r  p o l l u t e r s  a n d  r e m i s s  e m p l o y e r s  w h o  

a r e  a o l e  to c o n c e a l  e v i d e n c e  of t h e i r  v i o l a t i o n s  a n d  f r u s t r a t e  

e n f o r c e m e n t  e f f o r t s  b y  d r a g g i n g  out p r o c e e d i n g s  t h r o u g h  m o t i o n  

p r a c t i c e ,  in c a m e r a  r e v i e w  m i n i - t r i a l s ,  a n d  a p p e a l s .

Th i r d ,  a d d i t i o n a l  i n c e n t i v e s  t o  a u d i t  a r e  u n n e c e s s a r y .  

B u s i n e s s e s  a l r e a d y  h a v e  m a n y  i n c e n t i v e s :  b y  c o n d u c t i n g  a u d i t s

a n d  m a k i n g  n e c e s s a r y  c o r r e c t i o n s ,  t h e y  a v o i d  e n f o r c e m e n t  a c t i o n s  

a n d  p e n a l t i e s ;  t h e y  r e d u c e  t h e i r  tort l i a b i l i t y  e x p o s u r e ;  t h e y  

e n j o y  r e d u c e d  i n s u r a n c e  p r e m i u m s ;  t h e y  r e d u c e  the m o n e y  a n d  

p r o d u c t i v i t y  lo s t  t o  o n - t h e - j o b  a c c i d e n t s ;  t h e y  a r e  a b l e  t o  

a t t r a c t  c u s t o m e r s  w h o  w a n t  to k n o w  that the p r e m i s e s  o r  p r o d u c t s  

a r e  c l e a n  a n d  safe; t h e y  a r e  a b l e  to t a k e  i n c o m e  t a x  d e d u c t i o n s  

a n d  c r e d i t s  for t h e i r  r e p a i r s  a n d  i m p r o v e m e n t s ;  t h e i r  p r o p e r t y  is 

m o r e  m a r k e t a b l e  a n d  v a l u a b l e ;  t h e y  e n j o y  g o o d  r e l a t i o n s h i p s  w i t h  

t h e  r e g u l a t o r s ;  a n d  t h e y  a r e  g o o d  n e i g h b o r s  to t h e i r  c o m m u n i t i e s .  

It is s i m p l y  n o t  n e c e s s a r y  to o f f e r  b u s i n e s s  a n d  i n d u s t r y  a n  

a d d i t i o n a l  i n c e n t i v e  to audit.

Fourth, the a u d i t  p r i v i l e g e  a n d  i m m u n i t y  l e g i s l a t i o n  

g i v e s  b a d  a c t o r s  a n  u n f a i r  e c o n o m i c  a d v a n t a g e .  F o r  the m o s t  

part, b u s i n e s s e s  a n d  i n d u s t r i e s  t h a t  e n g a g e  in e n v i r o n m e n t a l  

c r i m e  o r  t h a t  i n t e n t i o n a l l y  v i o l a t e  l a b o r  s a f e t y  s t a n d a r d s  d o  so 

f o r  o n e  r e a son, a n d  that is to s a v e  m o n e y  a n d  i n c r e a s e  t h e i r  

p r o f i t s .  U n d e r  t h e  a u d i t  p r i v i l e g e  a n d  i m m u n i t y  l e g i s l a t i o n ,  the 

b a d  a c t o r s  -- a n d  it w o u l d  b e  n a i v e  co t h i n k  th a t  t h e y  d o  n o t  

e x i s t  -- w i l l  h a v e  a n o t h e r  m e a n s  at t h e i r  d i s p o s a l  to d e l a y  o r  

a v o i d  i n v e s t i n g  in c o m p l i a n c e .  T h e y  w i l l  b e  a b l e  to  c o n c e a l  

e v i d e n c e  of t h e i r  v i o l a t i o n s  t h r o u g h  the p r i v i l e g e ;  m a n i p u l a t e  

e v i d e n c e  to e n j o y  i m m u n i t y ;  a n d  f r u s t r a t e  a n d  d e l a y  s u c h  

i n v e s t i g a t i o n s  a n d  e n f o r c e m e n t  a c t i o n s  as m i g h t  b e  b r o u g h t .

Fifth, the fact that m a n y  laws a n d  p e r m i t s  t o d a y
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r e q u i r e  r e p o r t i n g  d o e s  not m e a n  t h a t  e n f o r c e m e n t  a g e n c i e s  a n d  

l i t i g a n t s  d o  n o t  n e e d  a c c e s s  to  o t h e r  e v i d e n c e .  R e q u i r e d  

r e p o r t i n g  is n o t  a d e q u a t e  w h e n  y o u  take i n t o  a c c o u n t  t h e  c l a s s  of 

v i o l a t o r s  t h a t  the e n f o r c e m e n t  a g e n c i e s  a r e  c o n c e r n e d  w ith: the

v i o l a t o r s  w h o  k e e p  t w o  se t s  of books, the t r u e  set a n d  the set 

t h e y  s u b m i t  to  the g o v e r n m e n t ;  the v i o l a t o r s  w h o  f a l s i f y  t h e i r  

r e p o r t s ;  t h e  v i o l a t o r s  w h o  t u r n  t h e i r  p o l l u t i o n  c o n t r o l  e q u i p m e n t  

o n  to t a k e  t h e i r  r e q u i r e d  r e a d i n g s  a n d  t h e n  t u r n  it off; the 

v i o l a t o r s  w h o  d i s c h a r g e  t h e i r  w a s t e w a t e r  at n i g h t  a n d  t a k e  t h e i r  

s a m p l e s  d u r i n g  the day; the v i o l a t o r s  w h o  s w i t c h  s a m p l i n g  s i t e s  

a n d  m e t h o d s  to g e t  g o o d  r e s u l t s .  T h e  c o m p a n i e s  w h o  e n g a g e  i n  

f r a u d  s u b m i t  r e c o r d s  a l r i g h t ;  t h e y  s u b m i t  f a l s e  r e c o r d s .  A n d  

t h e s e  a r e  t h e  b a d  a c t o r s  w h o  w i l l  a s s e r t  t h e  a u d i t  p r i v i l e g e  to 

c o n c e a l  t h e  t r u e  r e c o r d s .

Sixth, C S S B  1 9 9 (FIN) a u t h o r i z e s  t h e  d i s c l o s u r e  of 

c e r t a i n  i n f o r m a t i o n ,  i n c l u d i n g  t h e  i m p l e m e n t a t i o n  p l a n  o r  

t r a c k i n g  s y s t e m ,  to s t a t e  a g e n c i e s  u n d e r  c o n f i d e n t i a l i t y  

a g r e e m e n t s .  T h r o u g h  t h e s e  c o n f i d e n t i a l i t y  a g r e e m e n t s ,  t h e  

a g e n c i e s  w i l l  be  r e v i e w i n g  a n d  n e g o t i a t i n g  in s e c r e t  a b o u t  

c o m p l i a n c e ,  v i o l a t i o n s ,  n e c e s s a r y  c o r r e c t i v e  ac t i o n s ,  a n d  c o s t  

r e c o v e r y  a n d  d a m a g e  a s s e s s m e n t s .  T h e  s e c r e t  d i s c u s s i o n  a n d  

r e s o l u t i o n  o f  m a t t e r s  th a t  n o r m a l l y  w o u l d  e n j o y  s o m e  d e g r e e  of 

p u b l i c  p a r t i c i p a t i o n  a n d  r e v i e w  c a n  be  e x p e c t e d ,  at a m i n i m u m ,  to 

r e s u l t  in m i s t r u s t  o f  the r e g u l a t o r y  a g e n cies, a n d  at t h e  worst, 

to  e m b r o i l  t h e  the a g e n c i e s  in  c o n t r o v e r s y  a n d  a l l e g a t i o n s  of 

c o l l u s i o n  a n d  c o v e r u p .  M e a n i n g f u l  o v e r s i g h t  of a g e n c y  a c t i o n  -- 

w h e t h e r  b y  t h e  p u b l i c ,  t h e  O m b u d s m a n ,  L e g i s l a t i v e  Audit, o r  the 

L e g i s l a t u r e  i t s e l f  -- w i l l  b e  d i f f i c u l t .

C O N C L U S I O N

T h e  s t a t e  a l r e a d y  h a s  laws, p o l i c i e s ,  a n d  p r a c t i c e s  

t h a t  e n c o u r a g e  audits, v o l u n t a r y  d i s c l o s u r e ,  a n d  r e m e d i a l  

m e a s u r e s .  T h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  (DEC) h a s  

d e s c r i b e d  its p r a c t i c e s  of w o r k i n g  w i t h  b u s i n e s s e s  a n d  

i n d i v i d u a l s  t o  c o r r e c t  a n d  p r e v e n t  p r o b l e m s .  T h e  p o l l u t i o n  

p r e v e n t i o n  p r o g r a m  is a v a i l a b l e  to a s s i s t  b u s i n e s s e s  in 

d e v e l o p i n g  a u d i t i n g  p r o g r a m s  a n d  p r e v e n t i v e  m e a s u r e s .  In 

a d d i t i o n ,  D E C  r e g u l a t e s  the s e a f o o d  p r o c e s s i n g  i n d u s t r y  t h r o u g h  

t h e  " h a z a r d  a n a l y s i s  c r i t i c a l  c o n t r o l  p o i n t "  o r  H A C C P  m e t h o d .

W h e n  t h e  U n i t e d  S t a t e s  F o o d  a n d  D r u g  A d m i n i s t r a t i o n  (FDA) a d o p t e d
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t h e  f e d e r a l  H A C C P  r e g u l a t i o n s  in 1994, the F D A  a c c l a i m e d  the D E C  

r e g u l a t i o n s  as n a t i o n a l  m o d e l .  See 59 Fed. Reg. 4 1 4 2  (1994).

T h e  s t a t e ' s  H A C C P  r e g u l a t i o n s  p l a c e  p r i m a r y  r e s p o n s i b i l i t y  u p o n  

s e a f o o d  p r o c e s s i n g  i n d u s t r y  t o  d e m o n s t r a t e  th a t  f o o d  s a f e t y  

h a z a r d s  a r e  i d e n t i f i e d ,  u n d e r s t o o d ,  p r e v e n t e d ,  a n d  c o r r e c t e d .

T h i s  a p p r o a c h  r e q u i r e s  c a n d o r  a n d  c o o p e r a t i o n  b e t w e e n  D E C  a n d  the 

i n d u s t r y .  A n  a u d i t  p r i v i l e g e  t h a t  p r o m o t e s  s e c r e c y  a n d  c r e a t e s  

m i s t r u s t  m a y  u n d e r m i n e  t h i s  p r o g r a m .

T h e  D e p a r t m e n t  o f  L a b o r  h a s  l i k e w i s e  p r e s e n t e d  

t e s t i m o n y  c o n c e r n i n g  its v o l u n t a r y  c o m p l i a n c e  p r c g r a m .  T h i s  

p r o g r a m  c o n f o r m s  w i t h  f e d e r a l  r e q u i r e m e n t s ,  a n d  a l l o w s  e m p l o y e r s  

t o  d e f e r  e n f o r c e m e n t  i n s p e c t i o n s  w h i l e  t h e y  w o r k  t o g e t h e r  w i t h  

t h e  D e p a r t m e n t  to c o r r e c t  d e f i c i e n c i e s .

T h e  J o i n t  P i p e l i n e  O f f i c e  ( J P O ) , c o n s i s t i n g  of 

r e p r e s e n t a t i v e s  f r o m  s i x  s t a t e  a n d  f i v e  f e d e r a l  agenc i e s ,  

o v e r s e e s  t h e  T r a n s - A l a s k a  P i p e l i n e  S y s t e m .  In r e g u l a t i n g  t h e  

p i p e l i n e ,  t h e  J P O  r e l i e s  h e a v i l y  o n  s a f e t y  a u d i t s  p e r f o r m e d  b y  

t h e  A l y e s k a  P i p e l i n e  S e r v i c e  C o m p a n y .  W h i l e  t h e s e  a u d i t s  h a v e  

d e t e c t e d  n u m e r o u s  e l e c t r i c  c o d e  v i o l a t i o n s ,  t h e  J P O  h a s  w o r k e d  

c o o p e r a t i v e l y  w i t h  A l y e s k a  to p r o m p t l y  c o r r e c t  the v i o l a t i o n s .  

P e n a l t i e s  h a v e  n o t  b e e n  a s s e s s e d .  In 1994, t h e  J P O  r e c e i v e  the 

n a t i o n a l  " H a m m e r  A w a r d "  f o r  i n n o v a t i v e  e f f o r t s  in m a k i n g  

g o v e r n m e n t  w o r k  b e t t e r .

T h e  D e p a r t m e n t  of  L a w  a n d  D E C  h a v e  u s e d  e n v i r o n m e n t a l  

a u d i t s  in r e s o l v i n g  e n v i r o n m e n t a l  a n d  p u b l i c  h e a l t h  p r o b l e m s .

F o r  e x a m p l e ,  d u r i n g  a n  i n s p e c t i o n  o f  t h e  K a k e  T r i b a l  

C o r p o r a t i o n ' s  P o i n t  M a c a r t n e y  l o g g i n g  c a m p  in 1993, D E C  o b s e r v e d  

n u m e r o u s  v i o l a t i o n s .  P r e v i o u s  e n f o r c e m e n t  e f f o r t s ,  o v e r  the 

c o u r s e  of m a n y  ye a r s ,  h a d  f a i l e d  t o  b r i n g  the c a m p  into 

c o m p l i a n c e .  In a n  e f f o r t  to a c h i e v e  c o m p l i a n c e  a n d  p u t  i n t o  

p l a c e  m e a s u r e s  to p r e v e n t  f u t u r e  v i o l a t i o n s ,  the K a k e  T r i b a l  

C o r p o r a t i o n ,  DEC, a n d  D e p a r t m e n t  of L a w  n e g o t i a t e d  a c o m p l i a n c e  

o r d e r  b y  c o n s e n t  t h a t  c a l l e d  f o r  t h e  K a k e  T r i b a l  C o r p o r a t i o n  to 

u n d e r t a k e  a c o m p r e h e n s i v e  a s s e s s m e n t  o r  a u d i t  of its facility, 

u n d e r t a k e  r e m e d i a l  m e a s u r e s ,  a n d  i m p l e m e n t  p r e v e n t i v e  m e a s u r e s  in 

e a c h  a r e a  of  c o n c e r n .  T h e  D E C  p r o v i d e d  t e c h n i c a l  a s s i s t a n c e  

t h r o u g h o u t  the p r o c e s s .  In at l e ast o n e  i n s t a n c e ,  the 

C o r p o r a t i o n  r e p o r t e d  a n d  c l e a n e d  u p  a c o n t a m i n a t e d  b e a c h  t h a t  the 

r e g u l a t o r s  h a d  n o t  d i s c o v e r e d  d u r i n g  t h e i r  i n s p e c t i o n s .  In o t h e r  

i n s t a n c e s ,  the C o r p o r a t i o n  e x c e e d e d  t e c h n i c a l  r e q u i r e m e n t s ,
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p r o v i d e d  h a z m a t  t r a i n i n g  to e m p l o y e e s  b e y o n d  th a t  r e q u i r e d  in  the 

c o m p l i a n c e  order, a n d  w o r k e d  w i t h  the C i t y  of K a k e  td i m p r o v e  its 

s p i l l  r e s p o n s e  c a p a b i l i t i e s .  T h e  c o m p l i a n c e  o r d e r  a l s o  r e q u i r e d  

the p a y m e n t  of a c i v i l  a s s e s s m e n t ,  r e p r e s e n t i n g  c o m p e n s a t o r y  

d a m a g e s  a n d  c o s t  recov e r y .  T h e  K a k e  T r i b a l  C o r p o r a t i o n  w e n t  o n  

to p l a y  a n  i n s t r u m e n t a l  ro l e  in o r g a n i z i n g  a n d  p r e s e n t i n g  the 

S o u t h e a s t  A N S C A  P r e s i d e n t s  A s s o c i a t i o n  1995 E n v i r o n m e n t a l  

C o m p l i a n c e  C o n f e r e n c e ,  d e s i g n e d  to p r o m o t e  c o o p e r a t i o n  a m o n g  the 

r e g u l a t o r s  a n d  r e g u l a t e d  c o m m u n i t y  in a c h i e v i n g  e n v i r o n m e n t a l  

c o m p l i a n c e .

N o t  o n e  s i n g l e  i n s t a n c e  h a s  b e e n  p r e s e n t e d  w h e r e  a n  

A l a s k a  s t a t e  a g e n c y  has u s e d  a n  a u d i t  r e p o r t  to i n i t i a t e  an 

e n f o r c e m e n t  action. It w o u l d  b e  t r u l y  i r o n i c  to p a s s  a lav; t h a t  

p u r p o r t s  to o f f e r  i n c e n t i v e s  to b u s i n e s s  to  s e l f - a u d i t ,  w h e n  n o t  

o n l y  is t h e r e  is n o  d e m o n s t r a t e d  n e e d  f o r  t h a t  law, b u t  w h e n  t h a t  

l a w  w i l l  u n d e r m i n e  the e f f o r t s  a l r e a d y  u n d e r w a y  in A l a s k a  to 

e n c o u r a g e  v o l u n t a r y  c o m p l i a n c e ,  i n c l u d i n g  i n n o v a t i v e  e f f o r t s  t h a t  

h a v e  r e c e i v e d  n a t i o n a l  r e c o g n i t i o n .

T h e  re a l  b e n e f i c i a r i e s  of  th i s  b i l l  w i l l  n o t  b e  the 

" m o m s  a n d  p o p s " ; n o r  the b u s i n e s s e s  a n d  i n d u s t r i e s  t h a t  a r e  g o o d  

n e i g h b o r s  i n  t h e i r  c o m m u n i t i e s .  T h e  r e a l  b e n e f i c i a r i e s  w i l l  be 

t h e  m i d n i g h t  d u m p e r s ;  the f l y - b y - n i g h t  o p e r a t o r s  w h o  p r e y  o n  o n e  

c o m m u n i t y  a f t e r  a n o t h e r ;  the c o m p a n i e s  t h a t  e n g a g e  in f r a u d  a n d  

s u b m i t  f a l s e  r e p o r t s  to the g o v e r n m e n t ;  t h e  c o m p a n i e s  t h a t  k n o w  

t h e y  h a v e  v i o l a t i o n s  a n d  d o n ' t  c o r r e c t  t h e m  -- t h i s  b i l l  g i v e s  

p e o p l e  w h o  b r e a k  the l a w  a n o t h e r  set of t o o l s  to h i d e  t h e i r  

i l l e g a l  c o n d u c t .

R e c e n t l y ,  t h e r e  are i n d i c a t i o n s  t h a t  the a u d i t  

p r i v i l e g e  a n d  i m m u n i t y  l e g i s l a t i o n  is n o t  w o r k i n g  in o t h e r  

s t a t e s .  T h e  d e p u t y  a t t o r n e y  g e n e r a l  f o r  t h e  S t a t e  of C o l o r a d o ,  

o n e  of  t h e  f i r s t  s t a t e s  to p a s s  p r i v i l e g e  a n d  i m m u n i t y  

l e g i s l a t i o n ,  s t a t e d  at a n  e n v i r o n m e n t a l  a u d i t i n g  m e e t i n g  o n  

J a n u a r y  20, 1995, t h a t  a f t e r  t h e  b i l l s  h a d  p a s s e d  in O r e g o n  a n d  

C o l o r a d o ,  t h e r e  w a s  n o  s i g n i f i c a n t  i n c r e a s e  in v o l u n t a r y  

d i s c l o s u r e  o r  c o m p l i a n c e .  See M.A. Mazza, T h e  N e w  E v i d e n t i a r y

P r i v i l e g e  f o r  E n v i r o n m e n t a l  A u d i t  Rep o r t s ,  23 E c o l o g y  L a w

Q u a r t e r l y  79, 136 (1996). A  n u m b e r  of s t a t e s  h a v e  r e j e c t e d  the

p r i v i l e g e  a n d  i m m u n i t y  l e g i s l a t i o n ,  e i t h e r  in t h e i r  l e g i s l a t u r e s

o r  b y  t h e i r  g o v e r n o r s .  In l i g h t  of the p u b l i c a t i o n  o f  E P A ' s  

F i n a l  A u d i t  Policy, the p e n d i n g  f e d e r a l  a u d i t  p r i v i l e g e  a n d
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i m m u n i t y  bill, w h i c h  h a s  b e e n  h e a v i l y  c r i t i c i z e d ,  is a l s o  

c o n s i d e r e d  u n l i k e l y  to pass. T h e  T e n n e s s e e  A t t o r n e y  G e n e r a l  

o p i n e d  t h a t  t h e  a u d i t  p r i v i l e g e  a n d  i m m u n i t y  l e g i s l a t i o n  p r o p o s e d  

in h i s  s t a t e  w o u l d  p r o b a b l y  be  f o u n d  u n c o n s t i t u t i o n a l ,  in 

v i o l a t i o n  o f  t h e  s e p a r a t i o n  of p o w e r s  d o c t r i n e ,  a n d  in v i o l a t i o n  

o f  d u e  p r o c e s s  a n d  e q u a l  p r o t e c t i o n  rights. Op. Tenn. A t t ' y  Gen. 

No. 9 5 - 0 2 8  (Apr. 4, 1995).

F ur t h e r ,  the EPA, i n  t h e  F i n a l  A u d i t  Policy, w a r n s  t h a t  

it w i l l  c l o s e l y  s c r u t i n i z e  f e d e r a l l y - d e l e g a t e d  p r o g r a m s  to 

d e t e r m i n e  if the p r i v i l e g e  a n d  i m m u n i t y  w o u l d  i n t e r f e r e  w i t h  

r e q u i r e d  p r o g r a m  e l e m e n t s .  60 Fed. Reg. 6 6 7 1 0  (1995). A  

m e m o r a n d u m  d a t e d  A p r i l  5, 1996 f r o m  E P A  h e a d q u a r t e r s  to the 

r e g i o n a l  c o u n s e l  f o r  E P A  R e g i o n  X, w h i c h  i n c l u d e s  A l a ska, 

p r o v i d e s  t h a t  w h e r e  s t a t e  a u d i t  p r i v i l e g e  a n d  i m m u n i t y  

l e g i s l a t i o n  " d e p r i v e s  the s t a t e  o f  a d e q u a t e  e n f o r c e m e n t  a u t h o r i t y  

[in t h e  T i t l e  V  a i r  q u a l i t y  c o n t r o l  p e r m i t  p r o g r a m s ] , it m u s t  b e  

a m e n d e d  b e f o r e  f i n a l  T i t l e  V  a p p r o v a l  c a n  b e  g r a n t e d . "  T h e  

f e d e r a l  O c c u p a t i o n a l  H e a l t h  a n d  S a f e t y  A d m i n i s t r a t i o n  i n  a 

m e m o r a n d u m  d a t e d  A p r i l  23, l r 96 t o  t h e  A l a s k a  D e p a r t m e n t  of L a b o r  

a l s o  r a i s e s  s e r i o u s  q u e s t i o n s  a b o u t  the i m p a c t  o f  C S S B  1 9 9 (FIN) 

o n  A l a s k a ' s  s t a t e - r u n  p r o g r a m .  I n  short, t h e r e  a r e  i n d i c a t i o n s  

t h a t  t h e  a u d i t  p r i v i l e g e  a n d  i m m u n i t y  l e g i s l a t i o n  is c r e a t i n g  

p r o b l e m s .

B u t  the m o s t  s e r i o u s  p r o b l e m s  w i l l  t a k e  ti m e  to b e c o m e  

v i s i b l e .  B e c a u s e  the a u d i t  p r i v i l e g e  o p e r a t e s  as a n  i n c e n t i v e  to 

c o n c e a l  i n f o r m a t i o n ,  it w i l l  t a k e  a w h i l e  b e f o r e  the f u l l  a d v e r s e  

e f f e c t s  c o m e  to light. B u t  t h e y  w i l l  c o m e  t o  light. T h e r e  w i l l  

b e  i n d u s t r i e s  a n d  c o m p a n i e s  t h a t  b r e a k  the law; th a t  d o  n o t  m e e t  

t h e  m o s t  b a s i c  h e a l t h  a n d  s a f e t y  a n d  e n v i r o n m e n t a l  s t a n d a r d s ,  

w h e t h e r  t h e y  d o  so i n t e n t i o n a l l y  to g a i n  p r o f i t s ,  o r  w h e t h e r  t h e y  

d o  s o  b e c a u s e  t h e y  a r e  r e c k l e s s  o r  s i m p l y  n e g l i g e n t .  T h e r e  w i l l  

b e  a c c i d e n t s ;  ill n e s s ;  p o l l u t i o n ;  a n d  p r o p e r t y  d a m age. W h e n  

v i c t i m s  g o  t o  f i n d  o u t  w h a t  h a p p e n e d  to t h e m  a n d  why, t h e y  w o n ' t  

b e  a b l e  t o  d o  so. A n d  t h a t ' s  w h e n  w e ' l l  k n o w  the t r u e  e f f e c t s  of 

t h i s  bill.
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R e p r e s e n t a t i v e  J o e  G r e e n
C h a i r m a n ,  H o u s e  R e s o u r c e s  C o m m i t t e e
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Re: S e n a t e  B i l l  199; A n  A c t  r e l a t i n g  t o  e n v i r o n m e n t a l
a u d i t s  a n d  h e a l t h  a n d  s a f e t y  a u d i t s  t o  d e t e r m i n e
c o m p l i a n c e  w i t h  c e r t a i n  laws, p e r m i t s ,  a n d  r e g u l a t i o n s .

D e a r  R e p r e s e n t a t i v e  Green:

I a m  w r i t i n g  t o  e x p r e s s  m y  s e r i o u s  c o n c e r n s  a b o u t  l e g i s l a t i o n  
s u c h  a s  S e n a t e  Bi l l  199, w h i c h  w o u l d  e s t a b l i s h  an  e v i d e n t i a r y  
p r i v i l e g e  f o r  e n v i r o n m e n t a l  a u d i t s  a n d  c r e a t e  i m m u n i t y  f o r  
v i o l a t o r s  in c e r t a i n  c i r c u m s t a n c e s .  W h i l e  I n o r m a l l y  d o  n o t  
c o m m e n t  on  p e n d i n g  s t a t e  l e g i s l a t i o n ,  t h i s  l e g i s l a t i o n  i m p l i c a t e s  
s i g n i f i c a n t  f e d e r a l  i n t e r e s t s .  First, in A l a s k a  as in m o s t  s t a t e s ,  
f e d e r a l  e n v i r o n m e n t a l  l a w s  a r e  i m p l e m e n t e d  l a r g e l y  t h r o u g h  
f e d e r a l l y - a p p r o v e d  s t a t e  p r o g r a m s .  B y  i m p a i r i n g  a s t a t e ' s  a b i l i t y  
t o  e n f o r c e  its o w n  p r o g r a m s ,  t h i s  l e g i s l a t i o n  w o u l d  h a v e  t h e  e f f e c t  
o f  i m p a i r i n g  t h e  e n f o r c e m e n t  o f  f e d e r a l  law. S t a t e  p r i v i l e g e  laws, 
s o m e  o f  w h i c h  e v e n  i n c l u d e  p e n a l t i e s  a g a i n s t  g o v e r n m e n t  o f f i c i a l s  
w h o  m a k e  d i s c l o s u r e s  of  p r i v i l e g e d  i n f o r m a t i o n ,  w o u l d  m a k e  it m o r e  
d i f f i c u l t  f o r  t h e  s t a t e s  t o  r e f e r  m a t t e r s  f o r  f e d e r a l  e n f o r c e m e n t .  
S e c ond, d e f e n d a n t s  m a y  a t t e m p t  t o  r a i s e  s t a t e  p r i v i l e g e s  in  f e d e r a l  
p r o c e e d i n g s .  W h i l e  w e  b e l i e v e  t h e s e  p r i v i l e g e s  w o u l d  n o t  ap p l y ,  a t  
a m i n i m u m ,  v a l u a b l e  r e s o u r c e s  w o u l d  b e  w a s t e d  i n  l i t i g a t i o n .  T h us, 
t h e r e  a r e  s t r o n g  r e a s o n s  f o r  f e d e r a l  l a w  e n f o r c e m e n t  o f f i c i a l s  t o  
b e  c o n c e r n e d  a b o u t  s t a t e  l e g i s l a t i o n  t h a t  w o u l d  c r e a t e  a n e w  
e v i d e n t i a r y  p r i v i l e g e  o r  immun i t y .

I a g r e e  w i t h  A t t o r n e y  G e n e r a l  R e n o ' s  v i e w  that, p r o p e r l y  
i m p l e m e n t e d ,  e n v i r o n m e n t a l  a u d i t s  a n d  o t h e r  s e l f - p o l i c i n g  
a c t i v i t i e s  a r e  u s e f u l  t o o l s  of  r e s p o n s i b l e  b u s i n e s s e s .  L i k e  t h e  
A t t o r n e y  G e n e r a l ,  h o w e v e r ,  I a m  s t r o n g l y  o p p o s e d  t o  l e g i s l a t i o n  
t h a t  w o u l d  c r e a t e  a n e w  p r i v i l e g e  e s t a b l i s h i n g  a l e g a l  r i g h t  t o  
c o n c e a l  f r o m  t h e  p u b l i c  a n d  f r o m  p u b l i c  o f f i c i a l s  a n e w  c l a s s  o f  
s e c r e t  i n f o r m a t i o n  —  i n f o r m a t i o n  r e l a t i n g  t o  e n v i r o n m e n t a l
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v i o l a t i o n s  a n d  t o  p o t e n t i a l  r i s k s  t o  p u b l i c  h e a l t h  a n d  t h e  
e n v i r o n m e n t .  E q u a l l y  r a d i c a l  w o u l d  b e  t h e  e n a c t m e n t  of  a n e w  
i m m u n i t y  l a w  t h a t  w o u l d  p r o t e c t  e n v i r o n m e n t a l  v i o l a t o r s  f r o m  
e n f o r c e m e n t ,  a n d  I s h a r e  h e r  o p p o s i t i o n  t o  n e w  i m m u n i t y  p r o v i s i o n s ,  
a s  w e l l .

T h e  a t t o r n e y - c l i e n t  p r i v i l e g e  a n d  w o r k  p r o d u c t  d o c t r i n e  
a l r e a d y  p r o t e c t  f r o m  d i s c l o s u r e  c e r t a i n  m a t e r i a l s  t h a t  b e a r  u p o n  
l i t i g a t i o n ,  a n d  c o u r t s  a n d  l e g i s l a t u r e s  c o n s i s t e n t l y  h a v e  r e j e c t e d  
e f f o r t s  t o  e x t e n d  t h o s e  p r o t e c t i o n s  b e y o n d  t h e i r  w e l l - e s t a b l i s h e d  
b o u n d a r i e s .  T h e r e  is n o  d e m o n s t r a t e d  n e e d  f o r  a n e w  a n d  m u c h  
b r o a d e r  e v i d e n t i a r y  p r i v i l e g e  for e n v i r o n m e n t a l  a u d i t s .  A v a i l a b l e  
i n f o r m a t i o n  i n d i c a t e s  that, a s  a m a t t e r  o f  g o o d  b u s i n e s s  p r a c t i c e ,  
a n  i n c r e a s i n g  n u m b e r  of  f i r m s  a r e  p e r f o r m i n g  a u d i t s  w i t h o u t  a n y  
a u d i t  p r i v i l e g e .  S u r v e y s  a l s o  i n d i c a t e  t h a t  s t r o n g  e n v i r o n m e n t a l  
e n f o r c e m e n t  h a s  s e r v e d  as  a m a j o r  i n c e n t i v e  for c o m p a n i e s  t o  s e l f -  
a u d i t ,  as  w e l l  as t o  c o m p l y  w i t h  t h e  law.

A n  e v i d e n t i a r y  p r i v i l e g e  f o r  a u d i t s  w o u l d  i m p e d e  l a w  
e n f o r c e m e n t  b y  a l l o w i n g  f a c t s  t h a t  a r e  i m p o r t a n t  t o  t h e  p r o t e c t i o n  
o f  p u b l i c  h e a l t h  a n d  t h e  e n v i r o n m e n t  t o  b e  h i d d e n  f r o m  p u b l i c  v i e w  
a n d  f r o m  g o v e r n m e n t  o f f i c i a l s ;  thus, it w o u l d  i n h i b i t  t h e  o p e r a t i o n  
o f  t h e  v e r y  e n g i n e  t h a t  d r i v e s  a u d i t  e f f o r t s .  B o t h  c o m p l i a n c e  w i t h  
t h e  l a w  a n d  c o r p o r a t e  a c c o u n t a b i l i t y  a r e  m o r e  l i k e l y  t o  o c c u r  
w i t h i n  t h e  c o n t e x t  of o p e n n e s s  t h a n  in s e c r e c y .  In a d d i t i o n ,  a 
p r i v i l e g e  w o u l d  i n h i b i t  a n d  e v e n  p r e v e n t  e m p l o y e e s  of b u s i n e s s e s
t h a t  v i o l a t e  t h e  l a w  f r o m  c o m i n g  f o r w a r d  t o  r e p o r t  t h e i r  e m p l o y e r s '
t r a n s g r e s s i o n s ,  t h e r e b y  c u t t i n g  o f f  a v e r y  v a l u a b l e  s o u r c e  of
i n f o r m a t i o n  n e e d e d  f o r  t h e  p r o t e c t i o n  of  t h e  p u b l i c .

M o r e o v e r ,  a p r i v i l e g e  s t a t u t e  w o u l d  m i r e  e n f o r c e m e n t  e f f o r t s  
in a  t a n g l e  o f  l i t i g a t i o n  o v e r  t h e  a p p l i c a b i l i t y  a n d  r e a c h  o f  t h e  
p r i v i l e g e  a n d  t h e  s c o p e  o f  e x e m p t i o n s .  C r i t i c a l  t e r m s  in t h e  
s t a t u t e  a r e  b r o a d  o r  i l l - d e f i n e d ,  a n d  t h e r e  a r e  n o  e s t a b l i s h e d  
d e f i n i t i o n s  o r  s t a n d a r d s  f o r  e n v i r o n m e n t a l  a u d i t s .  T h i s  a d d e d  
l i t i g a t i o n  w o u l d  c o n s u m e  s c a r c e  j u d i c i a l ,  p r o s e c u t o r i a l  a n d  
i n v e s t i g a t i v e  r e s o u r c e s .  U n d e r l y i n g  h e a l t h  a n d  e n v i r o n m e n t a l  
p r o b l e m s  c o u l d  b e  l e f t  u n c o r r e c t e d  a n d  t h e  p u b l i c  u n p r o t e c t e d  
d u r i n g  t h e  r e s u l t i n g  d e l ays.

A n  e n v i r o n m e n t a l  a u d i t  p r i v i l e g e  a l s o  w o u l d  b e  h i g h l y  
s u s c e p t i b l e  t o  abuse. M a n y  o f  o u r  c r i m i n a l  c a s e s  i n v o l v e
d e f e n d a n t s  w h o  m a k e  f a l s e  s t a t e m e n t s  t o  g o v e r n m e n t  o f f i c i a l s  to  
c o n c e a l  t h e i r  e n v i r o n m e n t a l  v i o l a t i o n s ,  a n d  it w o u l d  b e  a n  e a s y  
m a t t e r  f o r  the'-.e d e f e n d a n t s  t o  l a b e l  o r d i n a r y  i n t e r n a l
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c o m m u n i c a t i o n s  a f t e r - t h e - f a c t  a s  " a u d i t s "  o r  " s e l f - e v a l u a t i o n s "  a n d  
a s s e r t  f a l s e  c l a i m s  o f  p r i v i l e g e  s i m p l y  t o  d e l a y  a n  i n v e s t i g a t i o n .  
T h e y  c o u l d  u s e  t h e  p r i v i l e g e  e v e n  t o  s h i e l d  c o n t i n u i n g  v i o l a t i o n s  
a n d  o n g o i n g  c r i m i n a l  c o n d u c t .  T h e  p u b l i c  w o u l d  b e  j u s t i f i a b l y  
u p s e t  if t h e  g o v e r n m e n t  w e r e  p r e v e n t e d  f r o m  o b t a i n i n g  i n f o r m a t i o n  
a b o u t  a v i o l a t i o n  t h a t  l e d  t o  w i d e s p r e a d  d a m a g e  o r  s e r i o u s  i n j u r y  
b e c a u s e  o f  a c l a i m  o f  a u d i t  p r i v i l e g e .

T h e  c r e a t i o n  o f  i m m u n i t y  f o r  t h o s e  w h o  u n d e r  c e r t a i n  
c i r c u m s t a n c e s  " v o l u n t a r i l y "  d i s c l o s e  t h e i r  v i o l a t i o n s  t o  t h e  
g o v e r n m e n t  w o u l d  b e  e q u a l l y  u n w i s e ,  h a v i n g  t h e  p o t e n t i a l  t o  a l l o w  
s e r i o u s  e n v i r o n m e n t a l  v i o l a t o r s  t o  e s c a p e  r e s p o n s i b i l i t y  f o r  t h e i r  
w r o n g d o i n g  when, a f t e r  t h e  f a c t  a n d  a f t e r  t h e  d a m a g e  h a s  b e e n  done, 
t h e y  c o m e  f o r w a r d  a n d  d i s c l o s e  t h e i r  a c t i o n s .  A n  i m m u n i t y  
p r o v i s i o n  w o u l d  h a v e  t h e  p e r v e r s e  e f f e c t  o f  a c t i v e l y  d i s c o u r a g i n g  
p r o a c t i v e  e n v i r o n m e n t a l  m a n a g e m e n t ,  s i n c e  c o m p a n i e s  a n d  i n d i v i d u a l s  
c o u l d  i m m u n i z e  t h e m s e l v e s  r e t r o a c t i v e l y  e v e n  a f t e r  c a u s i n g  s e r i o u s  
h a r m  s i m p l y  b y  i n i t i a t i n g  a c t i o n  t o  c o r r e c t  p r o b l e m s  o n l y  
p r o s p e c t i v e l y .  T h i s  is u n c o n s c i o n a b l e  in a n  a r e a  o f  l a w  d e s i g n e d  
t o  p r o t e c t  t h e  h e a l t h  a n d  saf' cy o f  t h e  p u b l i c ,  e s p e c i a l l y  w h e r e  
t h e  v i o l a t i o n s  at  i s s u e  m a y  ha v t  e n d a n g e r e d  t h e  p u b l i c  o r  r e s u l t e d
in l o n g - t e r m  e n v i r o n m e n t a l  h ' r m .  It  w o u l d  p l a c e  l a w - a b i d i n g
c o m p a n i e s  a t  a c o m p e t i t i v e  d i s a d v a n t a g e  a n d  is u n p a r a l l e l e d  in a n y  
o t h e r  e n f o r c e m e n t  c o n t e x t .

F i n a l l y ,  as a p o s i t i v e  a l t e r n a t i v e  t o  t h e  p r o p o s e d
l e g i s l a t i o n ,  a n u m b e r  o f  p o l i c i e s  a n d  a w i d e  r a n g e  o f  p r o g r a m s  h a v e  
b e e n  d e v e l o p e d  a n d  i m p l e m e n t e d  a t  t h e  f e d e r a l  l e v e l  t o  e n c o u r a g e  
a n d  p r o m o t e  v o l u n t a r y  e n v i r o n m e n t a l  a u d i t i n g  a n d  c o m p l i a n c e ,  
w i t h o u t  t h e  n e e d  f o r  a d e l e t e r i o u s  a u d i t  p r i v i l e g e  or  t h e
u n n e c e s s a r y  g r a n t i n g  of  b l a n k e t  i m m u n i t y .  F o r  e x a m p l e ,  t h e  U n i t e d  
S t a t e s  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  r e c e n t l y  a d o p t e d  a n d  
p u b l i s h e d  a b r o a d  a n d  c o m p r e h e n s i v e  n e w  p o l i c y  o n  i n c e n t i v e s  f o r  
s e l f - p o l i c i n g  ( i n c l u d i n g  e n v i r o n m e n t a l  a u d i t i n g )  t o  a d d r e s s  e x a c t l y  
t h e  c o n c e r n s  t h a t  h a v e  d r i v e n  t h e  p r o p o s e d  l e g i s l a t i o n  here. T h e  
D e p a r t m e n t  e n d o r s e s  a n d  s u p p o r t s  t h a t  p o l i c y ,  w h i c h  is c o n s i s t e n t  
w i t h  e x i s t i n g  p o l i c i e s  w i t h i n  t h e  D e p a r t m e n t  t h a t  a l r e a d y  r e q u i r e  
t h a t  p r o s e c u t o r s  t a k e  i n t o  a c c o u n t  s e l f - a u d i t i n g ,  s e l f - e v a l u a t i o n  
a n d  v o l u n t a r y  d i s c l o s u r e  a s  i m p o r t a n t  m i t i g a t i n g  f a c t o r s  in t h e  
e x e r c i s e  o f  c r i m i n a l  p r o s e c u t o r i a l  d i s c r e t i o n .  T h e  D e p a r t m e n t  
f u r t h e r  s u p p o r t s  t h e  u s e  o f  t h e  E P A  p o l i c y ,  in c o n j u n c t i o n  w i t h  
o t h e r  a p p l i c a b l e  p o l i c i e s ,  in t h e  s e t t l e m e n t  o f  c i v i l  e n v i r o n m e n t a l  
e n f o r c e m e n t  a c t i o n s .

T a k e n  t o g e t h e r ,  t h e  p o l i c i e s  o f  b o t h  E P A  a n d  t h e  J u s t i c e  
D e p a r t m e n t  c o n t a i n  t h e  r i g h t  m i x  o f  s t r o n g  e n f o r c e m e n t  for



R e p r e s e n t a t i v e  J o e  G r e e n

A p r i l  19, 1 9 9 6
-4-

w r o n g d o e r s  a n d  l e n i e n c y  for g o o d  a c t o r s  t o  e n s u r e  c o n t i n u e d  
p r o t e c t i o n  o f  t h e  p u b l i c  a n d  o f  t h e  n a t i o n ' s  e n v i r o n m e n t .  I w o u l d  
b e  h a p p y  t o  a r r a n g e  f o r  r e p r e s e n t a t i v e s  f r o m  E P A  a n d  t h e  D e p a r t m e n t  
t o  s h a r e  w i t h  y o u  w a y s  in w h i c h  t h e s e  p o l i c i e s  a n d  p r o g r a m s  c o u l d  
b e  a d a p t e d  f o r  u s e  in t h i s  state.

W i t h  a l l  o f  t h e s e  p o i n t s  in mind, it is c l e a r  t h a t  l e g i s l a t i o n  
o f  t h e  t y p e  p r o p o s e d  is b o t h  a n t i - e n v i r o n m e n t  a n d  a n t i - l a w  
e n f o r c e m e n t .  W i t h o u t  a d e m o n s t r a t e d  n e e d  f o r  i t s  e n a c t m e n t ,  it 
w o u l d  d i s r u p t  l a w  e n f o r c e m e n t  ef f o r c s ,  p r o l o n g  l i t i g a t i o n ,  p l a c e  an 
e n o r m o u s  b u r d e n  u p o n  p u b l i c  r e s o u r c e s ,  c o n c e a l  truth, f r u s t r a t e  
e f f o r t s  t o  p r o t e c t  p u b l i c  h e a l t h  a n d  t h e  e n v i r o n m e n t ,  a n d  p r o v i d e  
v i o l a t o r s  w i t h  a n  u n f a i r  e c o n o m i c  a d v a n t a g e  o v e r  t h e i r  l a w - a b i d i n g  
c o m p e t i t o r s .

R C B : k j m

cc: S e n a t o r  L o r e n  L e m a n



U.S. Department of Labor Occupational Safety and Health Administration
i , 1111 Third Avenuo. Suita 715

Seattle, Washington 98101-5212
Telephone: (206)553-5930 
FAX: (206) 553-6409

Reply to the Attention of: STP 1-1flrs

April 23, 1996

The Honorable Tom Cashen, Commissioner 
Alaska Department o f Labor 
P.O. Box 21149 
Juneau* AK 99802-1149

Dear Commissioner Cashen:

Per your request we have performed a preliminary review of Alaska Senate Bill 199 regarding 
privileges and immunities r dated to disclosure of certain self-audits. Based on this review, it appears 
that the Bill, as written, would substantially impact current enforcement o f the state’s occupational 
safety and health laws. It is our opinion that the provisions of the Bill would materially change the 
burden of proof for safety and health standards violations classified as willful, making it much more 
difficult to sustain a willful violation.

We might concur in a provision to disallow the state from citing retroactively violations that an 
employer finds, himsclfj in the course of an internal audit (a policy we believe might actually be in the 
interest of safety); but this legislation attempts to hold an employer immune and create a new 
privilege disallowing the state to use the employer’s business records as evidence of knowing or 
intentional wrong doing when the state finds subsequent violations, a sort o f corporate right against 
self-incrimination. We believe that, if enacted into law, this legislation could leave the Alaska 
occupational safety and health program in a situation in which it could be reasonably argued that the 
program is less effective than the federal program and subject to plan withdrawal proceedings.

Again, please be aware that this assessment is preliminary. We would be pleased to provide an in- 
depth review and legal analysis if you so desire; however, such an analysis would require significantly 
more time to complete.

Richard S. Terrill
Acting Regional Administrator
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D E P A R T M E N T  O F L A W

O FFIC E  O F  THE ATTO R N E Y  GENERAL

A p r i l  25, 1996

T O N Y  K N O W L E S ,  G O V E R N O R

PLEASE REPLY TO-
1031 WEST 4 TH A VENUE, SUITE 200 ANCHORAGE, ALASKA 99501-1994 
PHONE (907)269-5100 
FAX (907)276-3697

o KEY BANK BUILDING 
100 CUSHMAN ST SUITE 400 
FAIRBANKS, ALASKA 99701-4679 
PHONE (907)451-2811 
FAX (907)451-2346

O  P.O. BOX 110300-DIMOND COURTHOUSE JUNEAU, ALASKA 99811-0300 
PHONE (907)465-3600 
FAX (907)465-6735

V I A  F A C S I M I L E  A N D  M A I L

H o n o r a b l e  J o e  G r e e n
C h a i r m a n ,  H o u s e  R e s o u r c e s  C o m m i t t e e
S t a t e  of  A l a s k a
S t a t e  C a p i t o l
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

Re: C S S B  1 9 9 (FIN); A n  A c t  r e l a t i n g  t o  e n v i r o n m e n t a l
a u d i t s  a n d  h e a l t h  a n d  s a f e t y  a u d i t s  t o  d e t e r m i n e  
c o m p l i a n c e  w i t h  c e r t a i n  laws, p e r m i t s ,  a n d  
r e g u l a t i o n s .

D e a r  R e p r e s e n t a t i v e  Green:

Y e s t e r d a y ,  I t e s t i f i e d  b e f o r e  t h e  H o u s e  R e s o u r c e s  
C o m m i t t e e  r e g a r d i n g  C S S B  1 9 9 (FIN). D u r i n g  m y  t e s t i m o n y ,  y o u  
r e q u e s t e d  t h a t  I s u b m i t  a s u m m a r y  of m y  t e s t i m o n y  in a l e t t e r  
b e c a u s e  o f  t i m e  c o n s t r a i n t s .

A s  I e x p l a i n e d  in m y  testimony, I a m  c o n c e r n e d  t h a t  C S S B  
1 9 9 (FIN) m a y  c o m p r o m i s e  or e v e n  j e o p a r d i z e  A l a s k a ' s  f e d e r a l l y  
a p p r o v e d  a n d  f e d e r a l l y  f u n d e d  O S H A  p r o g r a m .

In o r d e r  t o  u n d e r s t a n d  h o w  this b i l l  m a y  a f f e c t  A l a s k a ' s  
O S H A  p r o g r a m ,  it is i m p o r t a n t  t o  u n d e r s t a n d  t h e  r e l a t i o n s h i p  
b e t w e e n  A l a s k a ' s  O S H A  p r o g r a m  a n d  t h e  f e d e r a l  O S H A  p r o g r a m .

I n  t h e  m i d - 1 9 7 0 ' s ,  t h e  U.S. C o n g r e s s  e n a c t e d  t h e  
O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  A c t  (“OSHA") . 29 U . S . C .  § 650.
C o n g r e s s  g a v e  t h e  U.S. D e p a r t m e n t  of L a b o r  t h e  p o w e r  t o  p r o m u l g a t e  
w o r k p l a c e  s a f e t y  standards. Co n g r e s s  a l s o  g a v e  t h e  U.S. D e p a r t m e n t  
of L a b o r  t h e  r i g h t  t o  e n t e r  w o r k p l a c e s  a n d  c o n d u c t  insp e c t i o n s .  29 
U . S . C .  § 657. In  2,9 U.S.C. § 657, C o n g r e s s  g a v e  t h e  U.S.
D e p a r t m e n t  o f  L a b o r  t h e  a u t h o r i t y  to  s u b p o e n a  p e r s o n s  a n d  d o c u m e n t s  
w h e n  it c o n d u c t s  i n s p e c t i o n s .



H o n o r a b l e  J o e  G r e e n  A p r i l  25, 1995
C h a i r m a n ,  H o u s e  R e s o u r c e s  C o m m i t t e e  P a q c  2
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In t h e  O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  Act, C o n g r e s s  a l s o  
p r o v i d e d  t h a t  t h e  U.S. D e p a r t m e n t  of L a b o r  c o u l d  a p p r o v e  a s t a t e  
O S H A  p l a n  so  l o n g  a s  t h e  s t a t e  O S H A  p l a n  w a s  as  e f f e c t i v e  as 
f e d e r a l  OSHA. 29 U.S.C. § 667. T h e r e  a r e  a b o u t  26 f e d e r a l l y  
a p p r o v e d  s t a t e  p l a n s .

I n  29 C.F.R. § 1952 . 2 4 0 ,  t h e  U.S. D e p a r t m e n t  of L a b o r  
a p p r o v e d  A l a s k a ' s  s t a t e  p l a n  b e c a u s e  it is as e f f e c t i v e  as t h e  
f e d e r a l  p r o g r a m .  A S  1 8 . 6 0 . 0 3 0 ( 5 ) .  C o n s e q u e n t l y ,  t h e  U.S. 
D e p a r t m e n t  of  L a b o r  o v e r s e e s  A l a s k a ' s  s t a t e  O S H A  p r o g r a m  a n d  
s u b s t a n t i a l l y  f u n d s  t h e  p r o g r a m .

C S S B  1 9 9 (FIN), in m y  op i n i o n ,  w i l l  m a k e  o u r  s t a t e  O S H A  
p r o g r a m  l e s s  e f f e c t i v e  t h a n  t h e  f e d e r a l  O S H A  p r o g r a m  in t w o  w a ys.

F i r s t ,  C S S B  1 9 9 (FIN) c r e a t e s  a p r i v i l e g e  f o r  "audits." 
T h e  f e d e r a l  O S H A  p r o g r a m  h a s  n o  s u c h  p r i v i l e g e .  C u r r e n t l y ,  w h e n  
t h e  A l a s k a  D e p a r t m e n t  of L a b o r  c o n d u c t s  its i n vestigation, it, li k e  
t h e  U. S .  D e p a r t m e n t  of La b o r ,  c a n  s u b p o e n a  d o c u m e n t s  f r o m  an 
e m p l o y e r .  A S  1 8 . 6 0 . 0 8 3 .  T h i s  b i l l  w i l l  p r e v e n t  t h e  A l a s k a  
D e p a r t m e n t  of L a b o r  f r o m  s u b p o e n a i n g  a u d i t  i n f o r m a t i o n  t h a t  t h e  
U.S. D e p a r t m e n t  of L a b o r  c a n  subpo e n a .  D o c u m e n t s ,  s u c h  as audits, 
c a n  p r o v i d e  v e r y  i m p o r t a n t  evidence, p a r t i c u l a r l y  in c a s e s  w h e r e  an 
e m p l o y e r  h a s  w i l l f u l l y  v i o l a t e d  a n  O S H A  r e g u l a t i o n .  
A S  1 8 . 6 0 . 0 9 5 ( a ) .  It is v e r y  d i f f i c u l t  t o  p r o v e  a n  e m p l o y e r ' s  s t a t e  
o f  m i n d ;  o f t e n  t h e  A l a s k a  D e p a r t m e n t  of L a b o r  m u s t  w e i g h  t h e  
e m p l o y e r ' s  w o r d  a g a i n s t  an  e m p l o y e e ' s  word. U n d e r  C S S B  1 9 9 (FIN), 
t h e  D e p a r t m e n t  w o u l d  n o t  b e  a b l e  t o  o b t a i n  a u d i t  i n f o r m a t i o n  w h i c h  
m i g h t  d e m o n s t r a t e  t h a t  t h e  e m p l o y e r  k n e w  o f  t h e  v i o l a t i o n  a n d  
k n o w i n g l y  c h o s e  n o t  t o  c o r r e c t  t h e  v i o l a t i o n .  I n  c o n t r a s t ,  t h e  
U.S. D e p a r t m e n t  o f  L a b o r  c o u l d  o b t a i n  t h i s  i n f o r m a t i o n  d u r i n g  its 
i n s p e c t i o n .

S e c o n d ,  C S S B  1 9 9 (FIN) p r o v i d e s  i m m u n i t y  in c e r t a i n  
s i t u a t i o n s .  T h e  U.S. D e p a r t m e n t  of L a b o r  d o e s  n o t  p r o v i d e  
e m p l o y e r s  w i t h  i m m u n i t y .  C o n s e q u e n t l y ,  t h e  U.S. D e p a r t m e n t  of 
L a b o r  c o u l d  b r i n g  O S H A  c i t a t i o n s  a g a i n s t  employers, t h a t  t h e  A l a s k a  
D e p a r t m e n t  of  L a b o r  c o u l d  n o t  bring.

O f  a l l  of t h e  s t a t e s  t h a t  h a v e  p a s s e d  b i l l s  s i m i l a r  to 
C S S B  1 9 9 (FIN), I a m  o n l y  a w a r e  of  o n e  s t a t e  t h a t  h a s  e x p a n d e d  t h e  
a u d i t  p r i v i l e g e / i m m u n i t y  b e y o n d  e n v i r o n m e n t a l  a u d i t s .  T o  m y  
k n o wledge, o n l y  T e x a s  has e x p a n d e d  t h e  a u d i t  p r i v i l e g e / i m m u n i t y  to 
" h e a l t h  a n d  s a f e t y  a udits." T e x a s  d o e s  n o t  h a v e  a f e d e r a l l y  
a p p r o v e d  s t a t e  O S H A  plan. C o n s e q u e n t l y ,  t h e  U.S. D e p a r t m e n t  of 
L a b o r  c o n d u c t s  w o r k p l a c e  s a f e t y  i n s p e c t i o n s  in Texas. F e d e r a l  O S H A  
e n f o r c e m e n t  w o u l d  n o t  be a f f e c t e d  by  t h e  T e x a s  law.

A l a s k a  w o u l d  be  t h e  f i r s t  state, w h i c h  h a s  a f e d e r a l l y  
a p p r o v e d  O S H A  s t a t e  plan, t h a t  p a s s e d  a l a w  e x p a n d i n g  t h e  a u d i t
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p r i v i l e g e / i m m u n i t y  t o  w o r k p l a c e  s a f e t y  i n s p e c t i o n s .  A t t a c h e d  is a 
l e t t e r  f r o m  t h e  U.S. D e p a r t m e n t  of  L a b o r  i n d i c a t i n g  t h a t  C S S B  
1 9 9 (FIN) m a y  j e o p a r d i z e  A l a s k a ' s  O S H A  plan.

E n c l o s u r e

T N S : a k b

cc: S e n a t o r  L o r e n  L e m a n
H o n o r a b l e  C o m m i s s i o n e r  T o m  C a s h e n  
D e p a r t m e n t  of  L a b o r  

P a t r i c k  P o u r c h o t ,  L e g i s l a t i v e  D i r e c t o r  
O f f i c e  of  t h e  G o v e r n o r  

D e b o r a h  Behr, A s s i s t a n t  A t t o r n e y  G e n e r a l  
L e g i s l a t i o n  & R e g u l a t i o n s  S e c t i o n  

D e p a r t m e n t  o f  L a w
M a r i e  S a n s o n e ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  
D e p a r t m e n t  o f  L a w  

C n r y s t a l  Smith, L e g a l  A d m i n i s t r a t o r  
D e p a r t m e n t  o f  L a w

V e r y  t r u l y  y o u r s ,

B R U C E  M. B O T E L H O  
A T T O R N E Y  G E N E R A L

A s s i s t a n t  A t t o r n e y  G e n e r a l
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U.S. Department of Labor Occupational Safety and Health Administration
1111 Third Avenue, Suite 715 
Seattle, Washington 98101-3212
Telephone: (206) 553-5930 
FAX: (206) 553-6439

Reply to the Attention of: STP 1-1/jrs

April 23, 1996

The Honorable Tom Cashen, Commissioner 
Alaska Department of Labor 
P.O. Box 21149 
Juneau, AK 99802-1149

Dear Commissioner Cashen:

Per your request we have performed a preliminary review of Alaska Senate Bill 199 regarding 
privileges and immunities related to disclosure of certain self-audits. Based on this review, it appears 
that the Bill, as written, would substantially impact current enforcement of the state’s occupational 
safety and health laws. It is our opinion that the provisions of the Bill would materially change the 
burden of proof for safety and health standards violations classified as willful, making it much more 
difficult to sustain a willful violation.

We might concur in a provision to disallow the state from citing retroactively violations that an 
employer finds, himself; in the course of an internal audit (a policy we believe might actually b 3 in the 
interest o f safety); but this legislation attempts to hold an employer immune and create a new 
privilege disallowing the state to use the employer’s business records as evidence of knowing or 
intentional wrong doing when the state finds subsequent violations, a sort of corporate rigb: against 
self-incrimination. We believe that, if enacted into law, this legislation could leave the Alaska 
occupational safety and health program in a situation in which it could be reasonably argued that the 
program is less effective than the federal program and subject to plan withdrawal proceedings.

Again, please be aware that this assessment is preliminary. We would be pleased to provide an in- 
depth review and legal analysis if you so desire; however, such an analysis would require significantly 
more time to complete.

Richard S. Terrill
Acting Regional Administrator
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U n ite d  S ta te s A tto rn e y  
D is tr ic t o f  A la s k a  a t A n ch o rage

Federal Building A U.S. Courthouse
222 West 7th Avenue, #9, Room 733 C om m ercia l(907) 271-5071
Anchorage, Alaska 99313-7367 Fax Number. (907)271-3224

A p r i l  29, 1 9 9 6

S e n a t o r  L o r e n  L e m a n  
S t a t e  o f  A l a s k a  
S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 0 1

Re: C S S B  1 9 9 9 ( F I N ) , A p r i l  23, 1 9 9 6  W o r k  D r a f t

D e a r  S e n a t o r  L e m a n :

T h a n k  y o u  f o r  y o u r  l e t t e r  o f  A p r i l  23, 1996, r e s p o n d i n g  t o  t h e  
p o i n t s  I m a d e  in m y  A p r i l  19, 1996, l e t t e r  t o  R e p r e s e n t a t i v e  J o e  
G r e e n  r e g a r d i n g  C S S B  1 9 9 (FIN), A p r i l  23, 1 9 9 6  W o r k  D r a f t
( h e r e i n a f t e r  " S B  199").

I d o  n o t  d o u b t  y o u r  p e r s o n a l  s t a k e  i n  e n v i r o n m e n t a l  p r o t e c t i o n ,  n o r  
t h e  s i n c e r i t y  o f  y o u r  a i m s  in i n t r o d u c i n g  a n d  p r e s s i n g  f o r  t h e  
p a s s a g e  o f  S B  199. Y o u r  e x p e r i e n c e  a s  a n  e n g i n e e r  m a d e  l e a d  y o u  to 
c o n c l u d e  t h a t  S B  1 9 9 's i n c e n t i v e s  t o  e n c o u r a g e  e n v i r o n m e n t a l  s e l f­
a u d i t i n g  a r e  w o r t h  t h e  c o s t  t o  e n f o r c e m e n t  p r o g r a m s .  I d o  n o t  
q u e s t i o n  t h e  s i n c e r i t y  o f  y o u r  b e l i e f s .  H o w e v e r ,  m y  25 y e a r s  of 
l i t i g a t i o n  e x p e r i e n c e ,  i n  t h e  c o u r s e  o f  w h i c h  I b o t h  p r o s e c u t e d  a n d  
d e f e n d e d  e n v i r o n m e n t a l  c a s e s ,  c a u s e s  m e  t o  s t a n d  b y  m y  c o n c l u s i o n  
t h a t  t h e  e f f e c t  of m a n y  o f  t h e  p r o v i s i o n s  o f  S B  1 9 9  a r e  b o t h  a n t i -  
e n v i r o n m e n t  a n d  a n t i - e n f o r c e m e n t .

Y o u  q u e s t i o n e d  w h e t h e r  S B  1 9 9 ' s i m m u n i t y  p r o v i s i o n s  c a n  r e a s o n a b l y  
b e  d e s c r i b e d  a s  " r a d i c a l "  i n  l i g h t  o f  t h e  E P A ’s s e l f - r e p o r t i n g  
p o l i c y .  H o w e v e r ,  e x a m i n a t i o n  o f  t h e  E P A  p o l i c y  r e v e a l s  s t r i k i n g  
d i f f e r e n c e s  b e t w e e n  it a n d  S B  199:

1. T h e  E P A  p o l i c y  c r e a t e s  n o  n e w  e v i d e n t i a r y  p r i v i l e g e .
S B  199' s p r o v i s i o n s  a l l o w  e n v i r o n m e n t a l  v i o l a t o r s  t o  h i d e  
e v e n  s e r i o u s ,  l o n g - s t a n d i n g  v i o l a t i o n s  f o r e v e r  f r o m  
p u b l i c  v i e w .  S B  1 9 9 ' s c r e a t i o n  o f  a c o r p o r a t e  F i f t h  
A m e n d m e n t  p r i v i l e g e ,  a n o t i o n  u n i f o r m l y  r e j e c t e d  b y  e v e r y  
c o u r t  t h a t  h a s  c o n s i d e r e d  t h e  m a t t e r  i n  o u r  c o u n t r y ' s  
h i s t o r y ,  c a n  b e  h a r d l y  b e  d e s c r i b e d  a s  a n y t h i n g  l e s s  t h a n  
r a d i c a l .



Senator Loren Leman
April 29, 1996
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2. A s  o p p o s e d  t o  S B  199, E P A ' s  p o l i c y  d o e s  n o t  c r e a t e  
a l e g a l  e n t i t l e m e n t  f o r  v i o l a t o r s  t o  d o d g e  e n f o r c e m e n t .
T h e  E P A  p o l i c y  is s i m p l y  w r i t t e n  n o t i c e  o f  a  l o n g­
s t a n d i n g  p o l i c y  ( w h i c h  I u n d e r s t a n d  is c o n s i s t e n t  w i t h  
A l a s k a  D e p a r t m e n t  o f  L a w  p o l i c i e s )  t h a t  p r o v i d e s  
i n c e n t i v e s  f o r  c o m p a n i e s  t o  s e l f - r e p o r t  a n d  c o r r e c t ,  
w h i l e  a l l o w i n g  e n f o r c e r s  t h e  f l e x i b i l i t y  t o  d e a l  w i t h  t h e  
m y r i a d  f a c t u a l  s i t u a t i o n s  w h i c h  a r e  e n c o u n t e r e d  in t h e  

r e a l  w o r l d .

T h e s e  d i f f e r e n c e s  a r e  o f  c r i t i c a l  i m p o r t a n c e .  T h i s  is i l l u s t r a t e d  
b y  t h e  f a c t  t h a t  E P A ' s  s e l f - r e p o r t i n g  i n c e n t i v e s  a r e  u n i f o r m l y  
p r a i s e d  b y  e n f o r c e r s  s u c h  a s  t h e  N a t i o n a l  D i s t r i c t  A t t o r n e y s  
A s s o c i a t i o n  (NDAA) a n d  t h e  N a t i o n a l  A s s o c i a t i o n  o f  A t t o r n e y s  
G e n e r a l  ( N A A G ) , w h i l e  b i l l s  w i t h  p r i v i l e g e  a n d  i m m u n i t y  p r o v i s i o n s  
l i k e  S B  1 9 9 ' s a r e  o p p o s e d  b y  t h e s e  s a m e  e n f o r c e r s .  N D A A  a n d  N A A G  
a r e  n a t i o n w i d e  o r g a n i z a t i o n s  t h a t  r e f l e c t  t h e  v i e w s  of t h o s e  
w o r k i n g  d i r e c t l y  i n  e n f o r c e m e n t  o f  e n v i r o n m e n t a l  h e a l t h  a n d  s a f e t y  
l a w s  t h r o u g h o u t  t h e  c o u n t r y .  T h e  r e a s o n  N D A A  a n d  N A A G  t a k e  t h i s  
p o s i t i o n :  S B  1 9 9 - t y p a  l e g i s l a t i o n  p r o v i d e s  a l e g a l  e n t i t l e m e n t  f o r
v i o l a t o r s  t o  h i d e  e v i d e n c e  o f  t h e i r  a c t i o n s  a n d  a v o i d  a n s w e r i n g  f o r  
t h e i r  b e h a v i o r ,  w h i l e  t h e  E P A  a p p r o a c h  g i v e s  v a l u a b l e  i n c e n t i v e s  
f o r  s e l f - a u d i t s ,  b u t  r e t a i n s  f l e x i b i l i t y  t o  a d j u s t  t h e  e n f o r c e m e n t  
r e s p o n s e  t o  p a r t i c u l a r  c i r c u m s t a n c e s .  T h e  N D A A  a n d  N A A G  c a n  h a r d l y  
b e  d e s c r i b e d  a s  a n t i - b u s i n e s s ,  y e t  t h e s e  g r o u p s  u n d e r s t a n d  t h e  
r e a l i t i e s  o f  t h e  e n f o r c e m e n t  o f  e n v i r o n m e n t a l  a n d  h e a l t h  a n d  s a f e t y  

laws.

y o u  s t a t e d  o u r  c o n c e r n s  a b o u t  s e c r e c y  a r e  m i s p l a c e d ,  b e c a u s e  t h e  
p r i v i l e g e  p r o v i s i o n s  o f  t h e  b i l l  d o  n o t  p r o t e c t  r e p o r t s  t h a t  a r e  
r e q u i r e d  t o  b e  m a d e  t o  a n  a g e n c y  b y  l a w  o r  r e g u l a t i o n ,  n o r  d o  t h e y  
p r e c l u d e  t h e  t e s t i m o n y  of a " w h i s t l e b l o w e r " .  H o w e v e r ,  t h a t  d o e s  
n o t  a d d r e s s  a n u m b e r  o f  s i t u a t i o n s  f r e q u e n t l y  e n c o u n t e r e d  in 
e n v i r o n m e n t a l  e n f o r c e m e n t  a c t i o n s :

1. T h e  s i t u a t i o n ,  as r e c e n t l y  e n c o u n t e r e d  in a 
p r o s e c u t i o n  i n  t h i s  o f f i c e ,  w h e n  a r e g u l a t e d  c o m p a n y  
p r o v i d e s  f a l s e  r e p o r t s ;

2. A  s i t u a t i o n  i n  w h i c h  i m p o r t a n t  e v i d e n c e  is c o n t a i n e d  
i n  i n t e r n a l  d o c u m e n t s  w h i c h  a r e  n o t  a p a r t  o f  r e q u i r e d  
r e p o r t i n g ;  a n d
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3. A  s i t u a t i o n  in w h i c h  d o c u m e n t s  a r e  r e q u i r e d  t o  
c o r r o b o r a t e  t h e  t e s t i m o n y  o f  t h e  " w h i s t l e b l o w e r , "  w h o s e  
c r e d i b i l i t y  w i l l  c e r t a i n l y  b e  v i g o r o u s l y  a t t a c h e d  b y  t h e  
d e f e n s e .

J u s t  a  f e w  e x a m p l e s  o f  i n f o r m a t i o n  t h a t  a g e n c i e s  r o u t i n e l y  u s e  in 
e n f o r c e m e n t  p r o c e e d i n g s  t h a t  w i l l  b e  d e n i e d  t h e m  i f  a s e l f - a u d i t  
p r i v i l e g e  i s  e n a c t e d  in A l a s k a ,  i n c l u d e :  (1) i n t e r n a l  m e m o s ,
p a r t i c u l a r l y  r e p o r t s  o f  l o w e r  l e v e l  e m p l o y e e s  o n  t h e  s c e n e ?  (2) 
s h i p  l o g s ;  (3) e q u i p m e n t  r e p a i r  r e c o r d s ;  (4) s h i f t  r e p o r t s ;  (5) 
c o m p u t e r  i n f o r m a t i o n ?  a n d  (6) i n s t r u m e n t  r e a d i n g s .  A l l  of t h e s e  
d o c u m e n t s  m a y  b e  p r o t e c t e d  s i m p l y  b y  p r o v i d i n g  r e g u l a r  n o t i c e  t o  a 
r e g u l a t i n g  a g e n c y  t h a t  a u d i t s  a r e  c o m m e n c i n g ?  t h e  n o t i c e  m a y  a l l o w  
f o r  a n  a u d i t  t o  g o  o n  f o r  a n y  l e n g t h  o f  t i m e  a n d  c o v e r  v i r t u a l l y  
a n y  s u b j e c t ,  o p e r a t i o n  o r  f a c i l i t y .  V i r t u a l l y  a n y  d o c u m e n t  c a n  
e a s i l y  b e  h i d d e n  u n d e r  t h e  g u i s e  o f  a n  a p p e n d i x  t o  a " h e a l t h  a n d  
s a f e t y  a u d i t , "  e v e n  if t h e  i n f o r m a t i o n  is n o t  g a t h e r e d  b y  t h e  
c o m p a n y  f o r  t h e  p r i m a r y  p u r p o s e  o f  a i d i n g  t h e  a u d i t .  M o r e v e r ,  
w i t h o u t  i n f o r m a t i o n  a b o u t  t h e  " p r i v i l e g e d "  d o c u m e n t s ,  e n f o r c e m e n t  
a g e n c i e s  w i l l  b e  c r i p p l e d  in a n y  e f f o r t  t o  o v e r c o m e  a  o l a i m  of 
p r i v i l e g e .

F i n a l l y ,  y o u  a s k e d  t h a t  t h e  D e p a r t m e n t  o f  J u s t i c e  a n d  t h e  E P A  
b e c o m e  c o n s t r u c t i v e l y  i n v o l v e d  i n  e n c o u r a g i n g  s e l f - a u d i t s .  T h e y  
are. It h a s  b e e n  a  l o n g - s t a n d i n g  p o l i c y  o f  t h e  D e p a r t m e n t  o f  
J u s t i c e  a n d  t h e  E P A  t o  e n c o u r a g e d  s e l f - a u d i t s .  I t  is w e l l  k n o w n  
t h a t  c o m p a n i e s  t h a t  s e l f - a u d i t ,  r e p o r t  a n d  c o r r e c t  c a n  e x p e c t  
s u b s t a n t i a l  b e n e f i t s  in a n y  p o t e n t i a l  e n f o r c e m e n t  a c t i o n .  A s  y o u  
p o i n t  out, E P A  h a s  a w r i t t e n  p o l i c y  o f  r e w a r d i n g  s e l f - r e p o r t i n g  
w i t h  l e n i e n t  t r e a t m e n t .  S o  d o e s  t h e  J u s t i c e  D e p a r t m e n t .  S i n c e  
J u l y ,  199 1 ,  t h e  D e p a r t m e n t  o f  J u s t i c e  h a s  f o l l o w e d  a  g u i d a n c e  
m e m o r a n d u m  f o r  p r o s e c u t o r s  i n  s i t u a t i o n s  t h a t  m i g h t  i n c l u d e  s e l f -  
r e p o r t i n g ,  c o o p e r a t i o n ,  a u d i t i n g  a n d  c o r r e c t i o n  o f  v i o l a t i o n s  in 
v a r i o u s  c o m b i n a t i o n s .  T h e  b a s i c  m e s s a g e  o f  t h e  g u i d a n c e  is t h a t  
g o o d  f a i t h  e f f o r t s  b y  a  v i o l a t o r  s h o u l d  b e  a m o n g  t h e  f a c t o r s  t a k e n  
i n t o  a c c o u n t  i n  p r o s e c u t o r i a l  d e c i s i o n - m a k i n g .  S u c h  e f f o r t s  c o u l d ,  
a n d  o f t e n  do, h a v e  a  m i t i g a t i n g  e f f e c t  s u f f i c i e n t  t o  c o n v i n c e  
p r o s e c u t o r s  t h a t  a  c a s e  s h o u l d  n o t  b e  b r o u g h t  c r i m i n a l l y  a n d  t h a t  
c i v i l  p e n a l t i e s  b e  s u b s t a n t i a l l y  r e d u c e d  o r  f o r e g o n e  a l t o g e t h e r .  
I n d e e d ,  t h e s e  p o l i c i e s  h a v e  h a d  t h e  d e s i r e d  e f f e c t  o f  i n c r e a s i n g  
s e l f - a u d i t i n g .  I n  a 1 9 9 2  A r t h u r  D, L i t t l e  s u r v e y  o f  F o r t u n e  100 
c o m p a n i e s ,  80 p e r c e n t  o f  t h e  r e s p o n d e n t s  p l a n n e d  t o  e x p a n d  t h e  
s c o p e  o f  t h e i r  a u d i t  p r o g r a m s  in t h e  n e a r  f u t u r e .
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I h o p e  y o u  w i l l  c o n s i d e r  t h e  a b o v e  in t h e  s p i r i t  o f  o u r  c o m m o n  g o a l  
o f  i n c r e a s i n g  c o m p l i a n c e  w i t h  i m p o r t a n t  e n v i r o n m e n t a l  a n d  h e a l t h  
a n d  s a f e t y  l a w s  in o r d e r  t o  p r o t e c t  t h e  p u b l i c  h e a l t h  a n d  A l a s k a ' s  
p r i c e l e s s  e n v i r o n m e n t a l  r e s o u r c e s .  T h a n k  y o u  f o r  t h i s  o p p o r t u n i t y  

t o  c o m m e n t .

V e r y  tr'uly y o u r s ,

R C B r k j m

cc: R e p r e s e n t a t i v e  J o e  G r e e n

TOBERT C. B U N D Y /  
U n i t e d  S t a t e s / A t t o i



A p r i l  29, 1 9 9 6

R e p r e s e n t a t i v e  A l a n  A u s t e r a a n  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

Re: C S S B  4 9 9 ( F I N ) , A p r i l  23, 1 9 9 6  W o r k  D r a f t

D e a r  R e p r e s e n t a t i v e  A u s t e r m a n :

I a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  h a v e  t e s t i f i e d  b e f o r e  t h e  H o u s e  
R e s o u r c e s  C o m m i t t e e  o n  C S S B  1 9 9 ( F I N ) ,  A p r i l  23, 1 9 9 6  W o r k  D r a f t  
( h e r e a f t e r  " S B  1 9 9"). D u r i n g  m y  t e s t i m o n y  y o u  a s k e d  a n  i m p o r t a n t  
q u e s t i o n :  W o u l d  S B  1 9 9  m a k e  it m o r e  o r  l e s s  d i f f i c u l t  f o r  t h e  f o u r
s e a f o o d  p r o c e s s o r s  in y o u r  d i s t r i c t  t o  o p e r a t e  i n  c o m p l i a n c e  w i t h  
t h e  e n v i r o n m e n t a l  l a w s ?

I t h i n k  S B  1 9 9  w o u l d  h a v e  l i t t l e  e f f e c t  o n  r e s p o n s i b l e  p r o c e s s o r s .  
A l r e a d y ,  c o m p a n i e s  o p e r a t i n g  s e a f o o d  p r o c e s s i n g  p l a n t s  h a v e  a 
t r e m e n d o u s  i n c e n t i v e  t o  a u d i t  t h e i r  e n v i r o n m e n t a l  p r a c t i c e s  a n d  
c o r r e c t  a n y  v i o l a t i o n s  t h e y  find. T h e  E P A  a n d  t h e  U . S .  D e p a r t m e n t  
o f  J u s t i c e  h a v e  i n s t i t u t e d  p o l i c i e s  p r o v i d i n g  s u b s t a n t i a l  
i n c e n t i v e s  f o r  s e l f - a u d i t i n g  a n d  c o r r e c t i o n .  E P A  i n c e n t i v e s  
i n c l u d e  e l i m i n a t i n g  o r  s u b s t a n t i a l l y  r e d u c i n g  t h e  g r a v i t y  c o m p o n e n t  
o f  c i v i l  p e n a l t i e s ,  a n d  n o t  r e c o m m e n d i n g  c a s e s  f o r  c r i m i n a l  
p r o s e c u t i o n  w h e r e  s p e c i f i e d  c o n d i t i o n s  a r e  m e t ,  t o  t h o s e  w h o  
v o l u n t a r i l y  s e l f - d i s c l o s e  a n d  p r o m p t l y  c o r r e c t  v i o l a t i o n s .  I n  
a d d i t i o n ,  t h e  p o l i c y  r e s t a t e s  E P A ' s  l o n g - s t a n d i n g  p r a c t i c e  o f  n o t  
r e q u e s t i n g  v o l u n t a r y  a u d i t  r e p o r t s  t o  t r i g g e r  e n f o r c e m e n t  
i n v e s t i g a t i o n s .  E P A  p o l i c y  w a s  d e v e l o p e d  i n  c l o s e  c o n s u l t a t i o n  
w i t h  t h e  U. S .  D e p a r t m e n t  o f  J u s t i c e ,  S t a t e s  a g e n c i e s ,  p u b l i c  
i n t e r e s t  g r o u p s  a n d  t h e  r e g u l a t e d  c o m m u n i t y  a n d  h a s  b e e n  a p p l i e d  
u n i f o r m l y  b y  t h e  a g e n c y ' s  e n f o r c e m e n t  p r o g r a m s .

T h e  D e p a r t m e n t  o f  J u s t i c e  h a s  i s s u e d  a g u i d a n c e  m e m o r a n d u m  f o r  
p r o s e c u t o r s  in s i t u a t i o n s  t h a t  m i g h t  i n c l u d e  s e l f - r e p o r t i n g ,  
c o o p e r a t i o n ,  a u d i t i n g  a n d  c o r r e c t i o n s  t o  v i o l a t i o n s  i n  v a r i o u s  
c o m b i n a t i o n s .  T h e  b a s i c  m e s s a g e  o f  t h e  g u i d a n c e  is t h a t  g o o d - f a i t h  
e f f o r t s  b y  a  v i o l a t o r  s h o u l d  b e  a m o n g  t h e  f a c t o r s  t a k e n  in t o  
a c c o u n t  i n  p r o s e c u t o r i a l  d e c i s i o n - m a k i n g .  S u c h  e f f o r t s  o f t e n  h a v e
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a m i t i g a t i n g  e f f e c t  s u f f i c i e n t  t o  c o n v i n c e  p r o s e c u t o r s  t h a t  a c a s e  
s h o u l d  n o t  b e  b r o u g h t .

T h e  b o t t o m  l i n e  is, b e c a u s e  o f  I n c e n t i v e s  a l r e a d y  i n  p l a c e ,  s e l f -  
a u d i t s  a r e  a l r e a d y  c o n d u c t e d  b y  a l a r g e  a n d  e v e r - i n c r e a s i n g  n u m b e r  
o f  b u s i n e s s e s ,  i n c l u d i n g  s e a f o o d  p r o c e s s o r s .  S B  199 w o u l d  n o t  
c h a n g e  t h a t .

W h a t  S B  1 9 9  w o u l d  c h a n g e ,  h o w e v e r ,  is t h a t  it w o u l d  C3:’e a t e  a l m o s t  
i n s u r m o u n t a b l e  d i f f i c u l t i e s  i n  d i s c o v e r i n g  a n d  p r o c e e d i n g  a g a i n s t  
p r o c e s s o r s  t h a t  o p e r a t e  in a v i o l a t i o n  o f  i m p o r t a n t  w a t e r ,  a i r  
q u a l i t y ,  h e a l t h  o r  s a f e t y  s t a n d a r d s .  U n d e r  t h e  r u b r i c  of " h e a l t h  
a n d  s a f e t y  a u d i t , "  a v i o l a t o r  w o u l d  b e  a b l e  t o  c l o a k  m a n y  o f  its  
o p e r a t i n g  d o c u m e n t s  f r o m  t h e  s c r u t i n y  o f  r e g l a t o r s  a n d  t h e  p u b l i c .  
W i t h o u t  a c c e s s  t o  t h i s  i m p o r t a n t  e v i d e n c e ,  e n f o r c e m e n t  a g e n c i e s  a n d  
t h e  p u b l i c  w o u l d  b e  u n a b l e  t o  e s t a b l i s h  t h e  n a t u r e  of t h e  
v i o l a t i o n .  Thu s ,  e v e n  a s e r i o u s ,  i n t e n t i o n a l ,  k n o w i n g  o r  r e c k l e s s  
v i o l a t i o n  w o u l d  b e  i m m u n e  f r o m  c i v i l  o r  c r i m i n a l  p e n a l t i e s  f o r  
s u b j e c t i n g  t h e  c o m m u n i t y  t o  p o t e n t i a l  o r  a c t u a l  h a r m ,  e v e n  f o r  
c o n t i n u o u s  v i o l a t i o n s  o v e r  a  n u m b e r  o f  y e a r s .

T h e  e n d  r e s u l t  is s i m p l y  t h a t  t h e  c o n s c i e n t i o u s  p r o c e s s o r ,  w h i c h  
t a k e s  t h e  n e c e s s a r y  s t e p s  t o  e n s u r e  a n  e n v i r o n m e n t a l l y  s o u n d  
o p e r a t i o n ,  w i l l  l o s e  a c o m p e t e t i v e  a d v a n t a g e  t o  t h e  u n s c r u p u l o u s  
o p e r a t o r  w h o  u s e s  t h e  i m m u n i t y  a n d  s e c r e c y  p r o v i s i o n s  of S B  1 9 9  t o  
a v o i d  g o o d  f a i t h  c o m p l i a n c e  w i t h  t h e  e n v i r o n m e n t a l  laws.

R C B : k j m

cc: R e p r e s e n t a t i v e  J o e  G r e e n
S e n a t o r  L o r e n  L e m a n
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R e p r e s e n t a t i v e  B i l l  W i l l i a m s
S t a t e  C a p i t o l
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

Re: C S S B  1 9 9 (FIN), A p r i l  23, 1 9 9 6  W o r k  D r a f t

D e a r  R e p r e s e n t a t i v e  W i l l i a m s :

I a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  h a v e  t e s t i f i e d  b e f o r e  t h e  H o u s e  
N a t u r a l  R e s o u r c e s  C o m m i t t e e  o n  C S S B  1 9 9 (FIN); A p r i l  23, 1 9 9 6  W o r k  
D r a f t  ( h e r e a f t e r  nS B  199"). D u r i n g  t h e  c o u r s e  o f  m y  t e s t i m o n y ,  y o u  
a s k e d  a n  i m p o r t a n t  q u e s t i o n :  S h o u l d  w e  b e  p u n i t i v e  o r  c o r r e c t i v e ?

I b e l i e v e  y o u r  q u e s t i o n  i m p l i e s  t h a t  S B  1 9 9  e n c o m p a s s e s  a 
" c o r r e c t i v e "  a p p r o a c h ,  w h i l e  c u r r e n t  p r a c t i c e s  a r e  " p u n i t i v e . "  I n  
fact, c u r r e n t  p r a c t i c e s  a r e  p r i m a r i l y  c o r r e c t i v e ,  w h i l e  a t  t h e  s a m e  
t i m e  r e t a i n i n g  t h e  f l e x i b i l i t y  t o  a p p l y  p u n i t i v e  m e a s u r e s  w h e n  
t h o s e  a r e  n e c e s s a r y .  S B  199, o n  t h e  o t h e r  h a n d ,  r e m o v e s  
f l e x i b i l i t y  a n d  i n c r e a s e s  t h e  p o s s i b i l i t y  t h a t  t h e  w o r s t  v i o l a t o r s  
w i l l  a v o i d  d e t e c t i o n  or, i f  d e t e c t e d ,  a v o i d  p u n i s h m e n t  f o r  t h e i r  
u n l a w f u l  a c t i o n s .  Thu s ,  f o r  m a n y  v i o l a t o r s ,  S B  1 9 9  w i l l  b e  n e i t h e r  
c o r r e c t i v e  n o r  p u n i t i v e .

C u r r e n t  p o l i c i e s  p r o v i d e  s t r o n g  i n c e n t i v e  f o r  b u s i n e s s e s  t o  a u d i t  
t h e m s e l v e s  a n d  c o r r e c t  e n v i r o n m e n t a l ,  h e a l t h  a n d  s a f e t y  p r o b l e m s .  
I t  h a s  l o n g  b e e n  t h e  p o l i c y  o f  b o t h  s t a t e  a n d  f e d e r a l  p r o s e c u t o r s  
t o  t a k e  a b u s i n e s s ' s  e f f o r t s  t o  d i s c o v e r  a n d  c o r r e c t  p r o b l e m s  i n t o  
a c c o u n t  i n  m a k i n g  e n f o r c e m e n t  d e c i s i o n s .  S u c h  d e c i s i o n s  i n c l u d e  
w h e t h e r  t o  p r e s s  c r i m i n a l  c h a r g e s  o r  f i l e  f o r  c i v i l  p e n a l t i e s  a t  
all, and, if so, w h e t h e r  to s e e k  n o m i n a l  or s u b s t a n t i a l  p e n a l t i e s .  
E P A  a n d  t h e  U . S .  D e p a r t m e n t  o f  J u s t i c e  h a V a  f o r m a l ,  w r i t t e n  
p o l i c i e s  p r o v i d i n g  t h a t  s e l f - e x a m i n a t i o n  a n d  c o r r e c t i o n  a r e  
i m p o r t a n t  c o n s i d e r a t i o n s  i n  p r o s e c u t o r i a l  d e c i s i o n - m a k i n g .  T h e s e  
p o l i c i e s  a r e  w e l l  k u u w n  i n  b u s i n e s s  c o m m u n i t i e s .  I n  1992, A r t h u r  
D. L i t t l e ' s  s u r v e y  o f  F o r t u n e  1 0 0  c o m p a n i e s ,  r e f l e c t e d  8 0  p e r  c e n t  
o f  t h e  r e s p o n d e n t s  p l a n  t o  e x p a n d  t h e  s c o p e  o f  t h e i r  a u d i t  p r o g r a m s  
in t h e  n e a r  f u t u r e .  T h i s  s u r v e y  w a s  t a k e n  l o n g  b e f o r e  b i l l a  s u c h  
a s  S.B. 199 w e r e  o n  t h e  h o r i z o n .  T h a t  is w h y  S B  1 9 9  n o t  n e e d e d .
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T h e r e  is n o  d o u b t  t h a t  c u r r e n t  p o l i c i e s  o f  S t a t e  o f  A l a s k a  a n d  
f e d e r a l  a g e n c i e s  a r e  s u c c e s s f u l l y  u t i l i z i n g  t h e  c o r r e c t i v e  
a p p r o a c h ,  w i t h o u t  s a c r i f i c i n g  t h e i r  a b i l i t y  t o  d e a l  w i t h  c h r o n i c  or 
t r u s t w o r t h y  v i o l a t o r s .

V e r y  Jnruly yours,

ROBERT C.''BUNDY 
U n i t e d  S a t e s  Attopriey

R C B : k j m

cc: R e p r e s e n t a t i v e  J o e  G r e e n
S e n a t o r  L o r e n  Leir n



V S B  I ' l ' l  I

Bill grants 
polluters 
a loophole
By STEVE RINEHART
Daily Nows reporter

Polluters could esc. . the law i f  they 
blew the w histle  on themselves under a
b il l  that has passed t h e  -
state Senate and is moving, 
toward passage in  the fi- 
nai days of the Legisla­
ture.

Senate Resources Com­
m ittee  C hairm an Loren 
Leman, the b il l 's  main 
sponsor, described i t  as an 
effo,-t to Improve volun­
ta ry  compliance w ith  state 
environmental, health and 
sa fe ty law s. Companies Leman 
that don 't know  whether they are obeying 
or breaking pollu tion laws are afra id to 
investigate, he said.

"They are afra id o f what they m ight 
f in d ,"  he said. The measure offers an 
incentive to companies to clean up the ir
operations.

B u t the state attorney general's office 
and environm enta l regula tors said i t  
would cripple enforcement and give pol­
luters a free ride.

Please see Back Pago, POLLUTE

POLLUTE: Bill 
gives companies 
escape clause
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"People who ore out to cheat are the 
main beneficiaries,”  assistant attorney 
general Marie Sansone said at a House 
Resources subcommittee hearing on Mon­
day. "Th is gives them a whole new way 
to h ide."

The b il l  was s t i l l  being amended on 
Monday. The version under consideration 
would a llow  companies to in itia te  what 
are called environmental audits, largely 
w ithout fear o f being prosecuted i f  they 
found themselves breaking the law.

A company could not use an aud it to 
dodge a live  investigation. I t  would have 
to begin its own review before govern­
ment regulators found the v io la tion  them­
selves. I t  would have to report its fin d ­
ings prom ptly. And the company would 
have to work w ith  authorities to correct 
the problem.

Prosecutors, the state Department of 
Environm ental Conservation and environ­
mental groups said companies could use 
the audits to keep damaging inform ation 
out of court and out of public sight.

U.S. A ttorney Robert Bundy, in a le tter 
to Leman on Monday, warned that the b ill 
would “ a llow  vio la tors to hide even seri­
ous, long-standing vio lations forever from 
public v iew .”  Prosecutors would be un­
able to gather key evidence, such as 
computer data and internal company, re­
ports, he said. • j

The Prince W illiam  Sound M^egiohal 
Citizens A dv iso ry  Council, n Watchdog 
group set up a fte r the Exx,on Valdez o il 
sp ill, said the b il l gives polluters too 
much protection. I t  would inv ite  abuse, 
the council said.

Sara Hannon, of the Alaska Environ­
mental Lobby, said the measure is too 
broad and that even its  sponsors cannot 
point to specific problems i t  would solve.

Leman said he did not have, any partic­
u la r examples o f businesses that need the 
b ill's  protection, He said m ajor industria l 
firm s, such as BP or Arco Alaska Inc., 
employ experts to keep them , w ith in  the 
law . But many small firm s.— such as fish 
processors, service stations or laundries — 
do not, and would benefit from  his b ill, he 
said.

Hannon disagreed, noting tha t s im ila r 
b ills  across the country are b Jn g  pushed 
by big business.

The New Y o rk  Times reported recently 
that 10 states have passed environmental 
aud it b ills  since 1993, many at the urging 
of the paper, chemical and waste-disposal 
industries. Leman said two more legisla­
tures approved such measures th is week, 
bring ing the to ta l to 20. Congress is 
considering a s im ila r b ill.

The Alaska O il and Gas Association, a 
petroleum industry trade group, is sup­
porting Leman's b ill.  Its representative, 
M ike Abbott, said companies should fo l­
low  environmental laws, i f  fo r no other 
reason than because i t  makes good busi­
ness sense, he said,

He said some are probably not. L ike  
Leman, he said companies are a fra id  of 
getting Into legal trouble i f  they find  and 
document the ir own violations. He did not 
have any specific examples, either.




