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EXTEND CURRENT SUBSISTENCE LAW

"An Act extending the date for a review of and a report on the current law regarding subsistence use o f fish 
and game and delaying the repeal of the current law regarding subsistence use of fish and game; and providing 
for an effective date."
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Alaska State Legislature
Session: Interim:
State Capitol 716 W 4th Avenue
Juneau AK 99801-1182 Anchorage AK 99501-2133

SPONSOR STATEMENT

SB 171 "An Act relating to subsistence  
use o f fish and game."

Under terms o f the Act by which the state's 1992 subsistence law 
was enacted (Sec.3, CH.l, SSSLA 1992), the 1992 law will be 
repealed on October 1, 1995. It will then be replaced by its 
predecessor, the 1986 subsistence law. This "sunset" provision 
was premised on the expectation that the legislature would 
consider reinstating the 1992 law following a review by the 
Governor. Unfortunately, this review has not been completed.

Although there are many similarities between the 1986 and the 
1992 versions of Alaska's subsistence law, there are some 
significant differences which favor the 1992 law.

First, the 1992 law incorporates the concept of "nonsubsistence 
areas". These are areas or communities where dependence on 
subsistence is not a principal characteristic of the economy, 
culture and way of life of the community or area, as determined 
by the Boards of Fisheries and Game based on several specific 
criteria. This allows the Boards to identify places such as the 
Anchorage bowl or parts of the Kenai Peninsula where the 
subsistence priority does not apply. Although this provision has 
been challenged in court and its operation temporarily stayed, the 
Alaska Supreme Court has not yet ruled, so it is entirely possible 
that this provision may still be viable.

A second major advantage of the 1992 law is its definition of 
"customary and traditional" and "customary trade". These 
definitions are lacking in the 1986 law and hence are a continuous 
focus of controversy and litigation. The definitions in the 1992 
law recognize prior interpretations of the Boards and give them 
latitude to further refine those definitions. The definition of



"customary trade" and its legislative history clarify that trade is 
noncommercial and also requires the Boards to identify and 
provide for those trades.

Another advantage of maintaining the 1992 law is that all Board 
regulations will remain intact. If the law is allowed to sunset, the 
Board will be required to review all regulations for consistency 
with the 1986 subsistence law. This will be a time-consuming, 
expensive process that will disrupt the Boards' regulatory 
meetings and create public confusion. This disruption should not 
occur until the legislature decides that it prefers to return to the 
provisions of the 1986 law.

The 1992 law is also superior to the 1986 version because it 
provides clarification that the Boards are not required to quantify 
an exact harvestable surplus of fish or game — a task usually 
biologically impossible. The Boards do, however, have to identify 
the portion of harvestable surplus that is reasonably necessary for 
subsistence use.

In sum, the clarifying definitions alone make the 1992 law an 
improvement over the 1986 law. In addition, the 1992 law's 
"nonsubsistence area" provision may well be upheld by the Alaska 
Supreme Court. P.everting to the 1986 law will be costly to the 
state and its citizens, both in terms of money and public confusion, 
and will serve no purpose.

HB 312 should be passed to simply extend the state's 1992 
subsistence law. This would retain the status quo until the 
Supreme Court rules on the validity of the "nonsubsistence areas" 
and a complete review of the 1992 law by the Governor's office 
has been completed.
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