


O ff ic ia l B u s in e s s

COMMITTEES 
l a b o r  8na C o m m e rce  
T ran sp o r ta tio n

( A l a s k a  j z h a t e  ^ l e g i s l a t u r e

Chairman - Economic Development Committee
R E P R E S E N T A T I V E

JERRY SANDERS
District 19

A n ch o ra g e  
716 W  4th A ve 

A n ch o ra g e . AK 99501 
(907) 258-8199

S ta te  C ap ito l 
J u n e a u , AK  99801-1)82 

(907) 465-4945

SPONSOR STATEMENT

HR 7

The proposed treaty by the International Maritime Organization that would 
reciassify coal as a hazardous and noxious material would require producers 
of coal to contribute to a fund that would be used to cover compensation 
claims arising from the environmental catastrophes involving other materials. 
This is a carefully crafted tonnage based tax on the coal industry that would 
raise the cost of coal three to four dollars each time it is handled either at the 
loading or unloading ends of transportation. The net result of this would have 
a devastating effect on the production of Alaska Coal.



livto still to tax coal as hazardous waste Cutting down diesel and dust fumes

Moves to reclassify coal as a • • ;..u, . ,,Mumiu. u, ,,U|ve 0,n. 
cem in the coal industry. LnJ. - is h m i.i I Mantime Organisation 
(LMO) proposals, coal would -eluded in the Hazardous and 
Noxious Substances Contention rroni ii|an, meaning that users oi 
the material would be forced to contribute to a tti-.d to cover com­
pensation claims ansing from envtromental catastrophes at sea.

Those in the coal community s.iy there is no justification for 
including coal in the list and that the industry will suffer through 
having to subsidise damage caused by more obviously hazardous 
materials in its sector, such as ammonium nitrate. Ho.vever, many 
feel that it is the huge amounts of coal shipped bv sea that make it 
attractive to those collecting the tonnage-based tarrifs.

Under the proposals, coal parties would have to pay 53-4 per 
tonne for each time the coal was handled, covering exporting and 
receiving ports. Transhipped coal would therefore carry a treble 
levy of at least SI 2 a tonne.

The proposal is due to be discussed in detail at the IMO's 
interim meeting this April in London, having been opposed by a 
host of coal bodies and governments, most vocally from Japan, 
Italy and the US.

Dominic Maiello, a leading member of the European Union 
Coal Committee and the United Nations Coal Working Party said 
"There has never been a case of sea, beach or human contamina­
tion that has exceeded normal insurance cover. If people are made 
to fear this tax on top of proposals to levy a carbon tax and a little 
help from the gas industry's propaganda machine, coal is going to 
be killed off forever."

C o n c e r n s m u r p o t e n t i a l . u l u v - i - l u . i i t h c i k \ t - .. .. 
diesel powered equipment in underground coal mnu-s -„ \ .-  •, 
have g iven  rise to a Pro,ect bv B ill* s „ , l  C o llie ries .,,-j u  lUl '  
the A ustra lian  Coal Association Research Program.

OHP Steel Collie ries D ivision has, w ith  AC ARP nmdm^. -pent 
the past four years researching (he use of d ie se l equipment under- 
g round and looking at w ays of contro lling exposure to  - lie-el 
em issions. The research h igh ligh ted the fact that in a number ot 
s itua tions, w orkers were not ac tua lly  being exposed to d iese l par­
ticu la tes bu t to roadw ay d u s t d is tu rb ed  by the force and direction 
o f the exhaust ou tle t. Th is f in d in g  has lead to a review  of the 
exhaust d irection on a ll veh ic les in BHP Steel's co llieries.

By monitoring diesel particulates, the Tower Colliery Research 
Group has come up with a range of distillate type fuels and has 
clearly established the link between low sulphur in the fuel and 
lower diesel particulate levels. A side-benefit has been a similar 
reduction in odour levels with reduced sulphur content.

Other forms of control technology "have been .formulated, 
including improved maintenance procedures, scrubber tanks, 
chemical decoking of engines and the use of disposable post­
scrubber tank filter systems.

ACARP believes that this last area has the potential to have a 
major impact. Research on these devices in the US has found them 
to be very effective, with reductions in diesel particulates of up to 
90 per cent. However, the design had the potential to catch fire 
under certain conditions - therefore rendering it unsuitable for 
especially gassy coal mines.

Why did the chicken cross the road? To fuel a power plant...

FTmers in the United Kingdom are being urged to 
save their chicken manure and to plant trees on 
surplus land to provide new fuels for power sta­
tions, in a scheme announced by the UK's 
Department of Trade and Industry (DTI).

The scheme is part of a programme to set up 
renewable-energy power stations driven by a vari­
ety of methods, which also includes straw and 
household waste-firing, wind and water power.

Charles Wardle, junior minister for industry and 
energy said the UK government was anxious to 
foster technologies of the future as part of its 
Non-Fossil Fuel Obligation (NFFO) which is 
intended to ensure diversity of power supply.

Three projects requiri total 20,000 acres of 
tree planting to feed the lurnaces of three power 
stations would produce electricity at 8.45 pence a 
unit, more than three times tire cost of coal.

Farmers in England and Wales will be paid to 
plant genetically engineered poplars and willows, 
which grow so fast that harvesting of the wood can 
begin in two years. The 90,000 tonnes of wood a -Mil the hiel of the future?

produced each year would be turned into gas in spe­
cial furnaces before being piped into power stations.

Power from chicken manure or straw (occa­
sionally mixed with waste wood) is another 
boom area and a cheaper option at around five 
pence a unit. The prices are expected to drop as 
the technologies improve.

Landfill gas is such a proven generator that it 
is the cheapest renewable resource for producing 
electricity. Forty-two such schemes were 
approved by the DTI.

Mote controversial schemes for producing elec­
tricity by burning household and industrial waste 
are likely to be encouraged by the government's 
Landfill Levy, wltich will make local authorities 
more inclined to send their rubbish to power- 
generating incinerators.

Some of the schemes are expected to fail 
because of planning objections, since to be eco­
nomic they often have to be sited in residential 
areas. In England and Wales there were 520 bids, 
of which 141 projects were approved.

ENVIRONMENT is compiled by RcbccciiCnllii^lwr

3 1 _____________________

Wnrtri Coal • February 1995



' MAR 2 8 ’ 9 5 1 0 :4 0 FROM USIBELL I MAPKETING TO 1 9 0 7 4 6 5 3 4 7b PAGE.0 0 5
$

Decanter 19,1994 • no. 5218

7h* WtfiiKlw Nfctfvsleuei of I he'N«uOr;'<«i Coal Association''

c o l u m n  I Republicans push administration
By \/ SamLffWS

IMO activity regarding HUS has 
puterrttxi  for sovoroty Impacting 
U S . com ! e x p o r ts

T hose of us active in the interna- 
nonai marketing of U.S. coal be­

come so focused on demand and prices 
that we often overlook acnvines m inter- 
national forums that have the potential 
for severely impacting U.S. coal expons.

One such activity is the international 
Mannme Organization (IMO) protracted 
drafting of a regime for the liability and 
compensation for damage caused in con- 
necnon with the carnage of haiardous and 
noxious substances by sex  Before you 
slop to the next page of the newsletter, 
the Hazardous and Noxious Substance 
Convention (HNS), as currendy drafted, 
includes coal and has the potential for 
adding significant costs to coal.

What is  the HNS?

Since 1987, the Legal Committee of 
the IMO has been drafting the HNS and 
using the 1969/1971 Conventions on Oil 
Pollution Liability and Compensation as 
its models. It ts IMO’s intention to hold a 
diplomatic conference in 1996. If success­
ful. die HNS Convention will have to be 
approved by 
Congress.

The convention 
defines HNS to 
include “solid bulk 
maccnals possessing 
chemical hazards 
covered by Appen-

for moratorium on regulations
The White Hoibc last 

week rejected a  Republican 
proposal to impose a regula­
tory moratorium, calling ita 
“blunderbuss that could 
work m unattended wavs.”

Eight Republican lead­
ers in both houses of the —  -  
newlyeleaedGOP-connolled Congress—  
including Senate Majoncy Leader Robert 
Dole (R-Kan.) and House Speaker Newt 
Gingrich (R -G a.)— senraDec. 12 letter to 
PrestdentClincon, rcquesnnga motatonum 
on all federal rulemakings through die to t  
100 days ox the 104ch Congress.

During that time, the lawmakers re­
quested federal agencies provide Congress a 
list of current and proposed regulations with 
costs to society that outweigh intended fcen- 
effts, as weU as recommendations for elimi­
nating any unnecessary regulations and pro­
viding flexibility for local governments in

Whtta Home cafle proposal 
a-bfcndaftHiM*

NCA, CEA oppose ECE 
draught survey proposal

NCA and the Coal Exporters Associa­
tion (CEA) said they oppose adoption by 
the International Standards Organiranon 
(ISO) of a draft international standard for 
the performance of draught surveys of coal 
cargoes, as proposed by dre Economic Com­
mission for Europe (ECE).

“We fail to understand why coal is being 
singled out as the only bulk cargo requiring 
an ISO standard for the perihrniarv f  of a 
draught survey,” the groups said in com­
ments filed with the U.S. Coast Guard

“If ISO u going to adopt a standard, it 
should be a standard setting out draught 
survey procedures lor all bulk cargoes."

In addition, the ECE Code “does rux

Soo DRAUGHT SU RV EY, p tg o A

meeting U.S. mandates 
“Excessive reguiaoonand 

red cape have imposed an 
enormous burden on our 
economy," the GOP letter 
said. “Private esomares have 
projected the combined di- 

1 ' naa cog  of compliance with
all existing federal regulations to the pnvace 
sector and to scateaid local gcrvemnrenjoac 
well over $500 billion per year."

In a response to the GOP leadership, 
Sally Kaoen. a White House otfioal who 
handles regularory affairs, said while “bur­
densome regulations need to be a it back," 
the Republican proposal “would stop rules 
from being issued regardless of thcsr merit.” 

Some observers said even though the 
administration decided agamsr the morato­
rium, Congress could imposeit legislatively, 
a move winch might be politically damag­
ing to the White House.

One House Republican staffer said the 
new Congress is gcang to “do same fairiy 
significanc things” with risk assessment and 
cost/bcncfit analysis legislation.

Meanwhile, a  news conference was held 
on Capitol Hill last week announcing the 
creation of Project Relief, a nationwide 
coalition formed at the request of incoming 
House Republican Whip Tom DeLay (R - 
Texas). The group seeks reform of the way 
the government develops regulations.

Inside.

ArpBcant VJotator Systom.
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CSnton tax cu t p la n .  ______________4
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C O L U M N  !

(Continued from page 1)
dix B of the Code of Safe Practices for Soiid Bulk 
Cargoes, as amended" The appendix includes 
coal as a hazardous material when in bulk (MHB).

The current draft is based on a post-event sys­
tem of collection. It establishes a rwo-ner system 
of strict liability for damage. The first ner ts com­
prised of the shipowner, who will be requited to 
carry compulsory insurance to cover liability up to 
a yet detennined leveL The shipowner liability, or 
first aer, is supplemented by a second ner establish­
ing a scheme or fund to provide additional com- 
pensanon when the damage exceeds the ship­
owner's liability.

The second tier currently is comprised of two 
sectors: Sector 1) solid, liquid or gas; and Sector 2) 
high volume, low hazard (Appendix B of the Code 
of Safe Practice for Solid Bulk Cargoes, as amend-
f  ______ , ed). Appendix B includes

substances of very diverse 
properties. For instance, 
coal, wood chips and 
a m m onium m-crate are 
included in die list. Coal 
and wood chips are not 
hazardous and noxious 
substances while ammo­
nium nitrate can be very
explosive.

As currendy outlined, 
Sector II would have a “CT  

ratmg until an acadcnc occurred with a Sector II 
substance in which the liability exceeded the ship­
owner, or first tier, liability. At that point, the sec­
ond ner would be responsible for the additional lia­
bility. Onoe Sector II is "acm ated," it and Sector I 
would be responsible for providing funds to cover 
additional liability associated widi any future inci­
dents requiring compensation from the second ner.

k  u urn important to vote that even 1f  coal does not 
hove an aoodem requiring funds from the second ner, 
but a substance mSeaar [I doahavt an accdem 
requiring compensation, aR substances m Sector fl 
become aan x and must cxmmbuu.

A  limited number of separate accounts would be 
specified in the convention and these accounts 
may cover oil, LNG and possibly LPG. Finally, as 
aurrendy proposed, the HNS Convention also 
would apply to domestic coast-wise trade as well as 
international trade.

What is the Coal Industry D oing!

NCA and its affiliate, the Coal Exporters 
Association, oppose the inclusion of coal in the 
HNS. In letters sent to the U S . Coast Guard, the

CHMrf# doe* not exit* to tndude 
cod In tt» convention

lead U.S. agency to the IMG, NCA/CEA have pointed out that it was not the 
original intent to include matenals such as coal, which arc high volume but 
nor hazardous and noxious substances. NCA/CEA maintain that the selec­
tion of materials to be covered in the con vena on should be based upon 
known, accepted guidelines rhat dearly show that the induded materials are 
hazardous and noxious substances. Criteria do not exist to include coal in the 
convenoon; in tact, cmena do exist to indicate that it should not be included.

The IMO’s Marine Environment Pollution Committee specifically asked 
chc GESAMP EHS Group to evaluate 
the potential marine pollution hazards 
from the discharge of soiid bulk cargoes.
In July 1992, the GESAMP evaluated 
die hazardous properties of cod. Coal 
was given a “C" rating for bioaccum- 
ulanon and tainting, hazard to human 
health (oral moke and skin contact) 
and for reduction in amenities. It was ' ~ ' ”
noted coal dust may cause mild skin uncanon if it comes in contact with chc 
skin, coal, with regard to damaging living resources, is not hazardous but it 
may blanket the bottom of the sea; and coal, with regard to the reduction of 
amenities, may be slightly objectionable but will not interfere with the use of 
beaches. 1c is clear from these hazard factor rankings that coal is not a hazard­
ous and noxious substance with environmental/property risks that prompt ics 
inclusion in the convenoon.

With regard to coal's inclusion in Appendix B, NCA/CEA have pointed 
out that the purpose of Appendix B is to provides guidelines for the safety of 
vessel and crews as solid bulk cargoes arc loaded, during ocean transport and 
unloaded at the port of dcsrinanon. Coal’s ranking of MHB (materals haz­
ardous only in bulk) is defined by IMO as "materials (whichj when earned in 
bulk, present sufficient hazards to require specific precautions.” Specifically, 
the Code of Safe Practices addresses two possible hazards (oxygen reduction in 
the cargo space and self-hearing) in connection with the transport of coaL 
The Code carefully outlines guidelines to be adhered to which should signifi­
cantly reduce or eliminate the hazards.

What is the Current Status of the HNS?

The next meeting of the Legal Committee is scheduled for early April 
1995. At the last meeting m October, several countnes raised the issue of 
excluding coal from the HNS, it was tabled for possible discussion at a future 
meeting of the Legal Committee or the Diplomatic Conference in 1996. It is 
expected that the issue to exclude coal from the HNS will be formally raised at 
the next meeting by Japan with the support of several other countries.

The U.S. government currently is developing ID position an the inclusion 
of coal. It is extremely important that the U-S. coal industry as well as those 
in the shipping community express opposition to the inclusion of coal in the 
HNS- Abo, as conrracc for 1995 arc negotiated, ic is vital that we bring the 
HNS to the anmrinn of our customers and strongly encourage them to con­
tact the appropriate

register opposition to 
the inclusion of coal 
Both coal exporting 
and importing nations 
should unite in wide-

oppowaon to including 
coal in a convenoon 
covering HNS damage.

spread and strong

Coal New*/D*eemb*r 19,1994 Peg* 2
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MARKETING 
122 First Avenue Suite 302 

Fairbanks, Alaska 99701 
(907) 452-2625 FAX (907) 451-6543

January 18, 1995

Honorable Ted Stevens 
United States Senate 
522 Hart Building 
Washington D.C. 20510-0201

Dear Senator Stevens:

Attn: Kristen Richmond and Trevor McCabe
U.S. Senate Commerce Committee

The Coal Exporters Association of the United States (CEA) is very 
concerned that the current draft of the International Maritime Organization (IMO) 
Hazardous and Noxious Substance (HNS) Convention includes coaL As a member 
of the Board of CEA representing Usibelli Coal Mine, Inc., I am soliciting your 
interest and involvement in this issue. There is absolutely no evidence to suggest 
that coal should be included in the Convention, and to do so would constitute a 
means of increasing the costs of doing business. Since the HNS Convention is a 
treaty it would eventually require ratification by the US Senate - we would 
obviously like to see coal excluded completely from the Convention.

Enclosed is a copy of NCA’s latest newsletter that includes a “C olumn 

One" written by Sam Lewis, CEA’s Chairman. The Interagency Working Group 
comprised of several government agencies (MARAO, Dept of Justice, State 
Department, Dept of Energy, Dept, of Commerce, etc.; is developing its position 
on the inclusion/exclusion of coal. It appears the Working Group is split The 
Interagency Working Gioup was slated to meet again on January 17.

I have also included a letter written by NCA President Richard Lawson and 
Sam Lewis, Chairman of CEA to the Coast Guard detailing the coal industry’s 
opposition. I should point out that, in addition to the arguments outlined in the 
letter, the US Coast Guard does not include coal in its listing of hazardous marine 
pollutants (CFR parts 171 & 176) as published in the Federal Register November 
5, 1992.
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Senator Stevens 
January 18, 1995 
Page 2

This is an issue which falls within the jurisdiction of committee(s) on which 
you serve. I would like to suggest that you express your concern to the 
Commander of the Coast Guard and the Secretary of Transportation and I would 
further ask that you track this issue and oppose inclusion of coal in the version of 
the HNS Convention that the US Senate may eventually approve.

I appreciate any assistance you can render in this regard.

Sincerely,

JS/me

Enclosures

cc: Moya Phelleps - CEA
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USIBELLI COAL MlNEr INC.
MARKETING 

122 First Avenue Suite 302 
Fairoanks. Alaska 99701 

(907) 452-2625 FAX (907) 451-6543

March 6, 1995

Honorable Ted Stevens 
United States Senate 
522 Hart Building 
Washington, D.C. 20510-0201

Dear Senator Stevens:

Thank you for your action regarding inclusion of coal in the I.M.O. draft 
Hazardous and Noxious Substance (HNS) Convention. I have learned that 
MARAD officials Fran Mardulo (MARAD representative on the Interagency 
Working Group), Cher Brooks (Congressional Liaison) and Joan Bondareff 
(General Counsel) met with National Coal Association executives Susan Carver 
and Moya Phelleps last week. The MARAD delegation had received your letter, 
which clearly prompted the meeting, together with copies of my letter to you on 
the subject and the NCA/CEA letter to the Coast Guard.

The meeting, I am informed, was inconclusive with MARAD failing to 
indicate its position. MARAD explored the possibility of seeking to categorize 
coal within a separate account (currently coal is included in the draft together with 
other commodities of a diverse nature).

The idea of a separate account category for coal in the HNS Convention is 
opposed by the National Mining Association (NMA) and the Coal Exporters 
Association (CEA) and by USIBELLI COAL MINE, a committed member of these 
industry associations. This opposition is rooted in the following reasons.

1) Coal is not hazardous material. This convention addresses the 
environmental and safety hazards of hazardous materials. U.S. Coast Guard does 
not list coal as hazardous material and it was not included as such m the 
International Convention on Prevention of Pollution from Ships (MARPOL 73/78 
and subsequent modifications) not in the International Convention for the Safety of 
Life at Sea (SOLAS 1974 and subsequent modifications). Furthermore coal is not 
included in the International Maritime Dangerous Goods Code.
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Senator Stevens 
March 6, 1995 
Page 2

2) By including coal in the HNS Convention it would be assumed tfaar 
coal is indeed hazardous by nature and that of itself could result in changes in 
insurance ratings to be borne by industry

Again thank you for your interest and involvement m this issue.

•J
f V.P. Marketing

JS/me

cc: Senator Frank Murkowski
Congressman Donald Young 
Susan Carver
Moya Pheileps 
Joseph E. Usibelli, Jr.
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fflnitEd States Senate
COMlVUTTEE ON APPROPRIATIONS 

W a s h i n g t o n ,  OC 20510-6025

i <*iTh (tHHUn. STAFF CKAfCTOA lAMTS » INGUSH. MNOTUTY STAFF 0*tCTO»

J a n u a r y  30, 1995

Dr. J o h n  Sims
iC 2-P r6$idSIltL  yl^gvj-  ̂p ^

U s i b e l l i  C o a l  Mine, Inc.
122 1st Avenue, Ste. 302 
F a i rbanks, A l a s k a  99701

D e a r  John:

T h a n k  y o u  for l e t t x n g  me  k n o w  a b o u t  y o u r  c o n c e r n s  w i t h  
t h e  i n c l u s i o n  of coal in the c u r r e n t  d r a f t  of the 
I n t e r n a t i o n a l  M a r i t i m e  O r g a n i z a t i o n  H a z a r d o u s  and N o x ious 
S u b s t a n c e  C o nvention.

In an e f f o r t  to a d d ress the c o n c e r n s  y o u  h a v e  raised, I 
h a v e  c o n t a c t e d  the D e p a r t m e n t  of Energy, the S t a t e  
D e p a r t m e n t  a n d  the M a r i t i m e  A d m i n i s t r a t i o n  a n d  r e q u e s t e d  
that t h e y  a d d r e s s  this matter. O n c e  I r e c e i v e  t h e i r  
res p o n s e s ,  y o u  can be sure that I w i l l  s h a r e  t h e m  w i t h  you.

W i t h  b e s t  wishes,

Cordially,

T E D  S T E V E N S
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N«txnul Mining Assooszion
Focryfcjon  For Aracncw'i fu tu re

March 3, 1995

TO: John Sims, Usibsffi Cod Mine

FROM: Moya Phafaps f 'f

RE: Draft HNS Convention -  Meeting with MARAD

As fofiovHjp to our telephone conversation yesterday, Susan Carver and I met 
with MARAD on Wednesday to discuss our position regarding the inclusion of coai in 
the draft HNS.

We met with Cher Brooks (Congressional liaison), Fran Marduto (MARAD 
representative on interagency Working Group) and Joan Bondareff (General Counsel). 
MARAD has not taken an official position on the indudon of cod. MARAD received a 
letter from Senator Stevens with your letter and the NCA/CEA letter to the Coast 
Guards as attachments. The letter from Senator Stevoro Is what prompted this 
meeting.

We discussed our opposition to the inclusion of cod in the HNS. Questions 
were asked about the safety of cod and I sdd the Code of Safe Practices and other 
mechanisms 8ridress that issue. Cod is not a hazardous material from either the 
safety or environmental aspects. Mr. Marduto agreed that the current structure is not 
correct and our concams regarding the cross-subsldfcsfon, eta were conect ;te 
asked how we left about a separate account l told him we opposed a separate 
account because 1) cod is not a hazardous material; 2) current insurance levels tor 
cod are among lowest and being inducted in the Convention could increase rates 
and open cod up to be inducted in other regulations, etc. that currently do not apply 
to coal because It has not been classified m  a hazardous material

MARAD inc&caiec! they would be preparing a response to Sen Stevens. They 
did not Indicate MARAD’s position. However, both Susan and I fdt that they may be 
incfined to support the idea of the sepsrsta account. It is a compromise position as 
they see It

1) Cod would be responsible only tor coal claims above the first-tier or
shipowner level

I I  JO H IM  imn, M.W.. WASHINGTON. » .C . <OOJ<..|T?

<302J <AXl IJO II . t j - t l l l
MAR 3 ’ 95 00:10 2028339636 P arr oco

marketing
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2) If ws are as safe as we say we are and cteims wfl not be enough to trigger 
the aecond-tter, then we have nothing to worry about

3) *  dassn t̂ jeopardise the integrity of the convention by carving out ooal and 
and opening up the convention to materials that coiid make dams similar to 
those made by coaL (In my opinion, this is a major problem for the Legal 
Committee. In the haste to find an existing list, Appendix B was not the one to 
choose. The materials on the 1st are too diverse.)

As we decussed, it would be helpful XI UsibeQ wrote to Senator Stevens to let 
him know that NMA/CEA met with MARAD. The idee of a separate account was 
discussed at the meedng and we oppose It for the following reasons:

1) Coal Is not hazardous material. This convention addresses the 
environmental and safety hazards of hazardous materials, it is not a hazardous 
material. Coast Guard does not fist it as one. It is not In SOLAS or MARPOL

2) By inducing coal in the Convention, it would be assumed that coal b a 
hazardous material and could change insurance ratings and how it b treated in other 
IMO cr domestic codes for Lufc or hazardous materials.

I am sancflng you the joint UMWA/BCQA letter. As always, wa appreciate your 
asbfanca. I wfi keep you informed of developments.

Attachment 
ax Susan Carver 

Tom AJtmeyer

HRR 3 '95 06:U 2028339636 PAGE.003
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C O M M ITTEE ON  APPRO PR IAT IO NS 

W a s h i n g t o n ,  DC 20510-6025

J. AtHNtDT STAFF OfceCTOKJAM»S« CNSUSM MINORITY STAFF o*jcro»

M a r c h  10, 1995

Dr. J o h n  Si m s  
V i c e - P r e s i d e n t  M a r k e t i n g  
U s i b e l l i  C o a l  Mine, Inc.
122 1st A v e n u e  
S u i t e  302
F a i r b a n k s ,  A l a s k a  99701 

D e a r  John:

E n c l o s e d  is a c o p y  of a l e t t e r  I r e c e i v e d  f r o m  the 
D e p a r t m e n t  cf E n e r g y  in r e s p o n s e  to m y  i n q u i r y  o n  y o u r  
b e h a l f  r e g a r d i n g  the i n c l u s i o n  of coal in t h e  c u r r e n t  d r a f t  
o f  t h e  I n t e r n a t i o n a l  M a r i t i m e  O r g a n i z a t i o n  H a z a r d o u s  a n d  
N o x i o u s  S u b s t a n c e  C o n v e n t i o n .  I wi l l  let y o u  k n o w  w h e n  I 
r e c e i v e  a r e s p o n s e  f r o m  the M a r i t i m e  A d m i n i s t r a t i o n  a n d  the 
S t a t e  D e p a r t m e n t .

I h o p e  y o u  fi n d  t h i s  i n f o r m a t i o n  useful.

W i t h  b e s t  wishes,

C o r d i a l l y ,

T E D  S T E V - N S
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Department of Energy
Washington, DC 20585

March 3, 1995 1995 MAfi -7 AM 10 30

The Honorable Ted Stevens 
United Stales Senate 
Washington, D C. 20510

Dear Senator Stevens:

This is in response to your letter of January 30, 1995, on behalf of your 
constituent, Dr. John Sims, regarding the issue of including coal in the current 
draft of the International Mantime Organization (IMO) Hazardous and Noxious 
Substance (HNS) Convention.

Member countries of the IMO, which includes the United States represented by 
the Coast Guard, included coal in the draft HNS Convention. We believe this 
classification of coal as an HNS is not warranted. Since the drafting of the 
HNS list, several countries, most notably Italy, Canada, Australia, and Japan, 
have either expressed their objection to this classification of coal, or have 
indicated they may reconsider their previous positions.

Reflecting its concern over this issue, the Department of Energy (DOE) 
prepared ^.position paper supporting the exclusion of coal from the HNS list. 
This position paper was coordinated with representatives of the National 
Mining Association. The DOE position has been transmitted to the HNS 
Interagency Working Group for its consideration. It is our understanding that 
one of the options being considered, besides the complete exclusion of coal, is 
to set up a separate account for coal. Hus means that it would not be lumped 
with other substances such as wood chips, wood pulp, and ammonium nitrate.
At this time, no final U.S. position has been adopted.

The treaty is in the final stages of negotiation, with a final draft to be produced 
in April 1995. The final text will then be forwarded to the Diplomatic 
Conference for possible adoption in early 1996.

We appreciate your interest in this matter.

Patricia Fry Godlcy 
Assistant Secretary 
for Fossil Energy

prr+ma wtm joy  «n* on ••cycteo p#oee

■
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March 22, 1995

Dr. John Sims 
V i c e - P r e s i d e n t  Marke t i n g  
U s ibelli Coal Mine, Inc.
122 1st Avenue 
Suite 302
Fairbanks, Alaska 99701 

De a r  John:

E nc l o s e d  are copies of letters I received from the 
M a r i t i m e  A d m i n i s t r a t i o n  (MARAD) and the State D e p artment in 
r esponse to m y  inquiries o n  yo u r  behalf regarding the 
i nclusion of coal in the International Mar i t i m e  O r g a n i z a t i o n  
H a z a r d o u s  and Noxious Substance Convention. It a p p e a r s  chat 
M A R A D  is aware that che N C A / C E A  rejects the separate account 
a p p r o a c h .

I hope you find this information useful.

W i t h  best wishes,

Cordially,

T E D  S T E V E N S
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US.Depanment Ai*ninistf.iiof 400 Stsventn Street. S W
Of Transportation Washington. 0 C 20590
Maritime 1995 KAR  I 2 9
Administration

The Honor a b l e  T e d  Stevens 
U n i t e d  States Senate 
Washington, D.C. 20510-6025

Dear S e n a t o r  Stevens:

Thank you for bringing to my attention the concerns of your 
constituent. Dr. J o h n  Sims, Vice President Marketing, Usibelli 
Coal Mine, Inc., w i t h  respect to the proposed inclusion of coal 
in the International Maritime Organization's (IMO) International 
Con v e n t i o n  on Liability and Compensation for Damage in Connection 
with the Carriage of Hazardous and Noxious Substances by Sea (HNS 
C o n v e n t i o n ) .

We expect the issue on whether coal will be included in the HNS 
C o n v e n t i o n  will be considered at the next session of the IMO's 
Legal Committee, to be held in London from April 3-7, 1995. In 
p r e p a r a t i o n  for this London session, there is scheduled a 
S h i p p i n g  C o o r d inating Committee (SHC) meeting on March 16, 1995, 
from 1:00 p.m. to 3:00 p.m., at Coast Guard Headquarters, Room 
2415, 2100 Second Street, S.W., Washington, D.C. The United 
States is still d e v eloping its position on this issue and the 
p u r p o s e  of the SHC meeting is to solicit public comment on the 
v a r i o u s  issues set for discussion at the Legal Committee session. 
The overall goal of the United States is to encourage an HNS 
C o n v e n t i o n  w h ich is comprehensive and ensures p redictability in 
c o l l e c t i o n  of damage claims and includes a reasonable level of 
m a x i m u m  liability faced by defendant shipowners and cargo 
interests. Wi t h  numerous varieties of liability laws among the 
m a n y  m a r i t i m e  countries, the international forum can often 
p r o v i d e  c o n s i s t e n c y  and stability.

There are pros and cons to including coal in the HNS Convention. 
T h ose w h o  argue for including coal maintain that coal can be 
c o n s i d e r e d  a hazardous substance on  board vessels because of a 
h i s t o r y  of s a f e t y  problems (injuries and loss of life and damage 
to property) . On the other hand, some, like your constituent, 
argue that coal should be excluded because of economic and 
sci e n t i f i c  considerations, such as the large amount of coal 
e x p o r t e d  and that coal is not a "noxious and hazardous" 
substance, or at least it is not as dangerous as o ther HNS 
substances. Wi t h  special reference to the General Fund/sector 
approach, d i s c u s s e d  in detail in the October 6, 1994 National 
Coal Asso c i a t i o n / C o a l  Exporters Association of the United States
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(NCA/CEA) joint letter, the industry has stated that it is unfair 
for coal to "cross-subsidize" damages which m a y  be ca u s e d  by more 
hazardous materials grouped within the high v c l ume/low hazard 
definition, e . g . . ammonium nitrate.

A  possible middle ground is to have coal included in the KNS 
Co n vention but treated in a separate category, called a Special 
Account. This would mean that each industry covered by a 
S e p a r a t e  Account would be a "self i n surer," i . e . , it w o uld not 
co n tribute to or  be covered by the General Fund but, instead, 
would b e  responsible for paying claims that exceed the carrier's 
insurance liability limits when incidents occur involving the 
industry's product. Separate Accounts will not be finally 
de t e r m i n e d  until a scheduled 1996 Diplomatic Conference.

It is our understanding the NCA/CEA rejects the Separate Account 
a p p r o a c h  and prefers coal not be included in any liability regime 
c o v e r i n g  claims for loss of life, personal injury or pr o p e r t y  
damage stemming from HNS incidents. My staff has invited 
r e p r esentatives of the NCA/CEA to brief them o n  the coal 
associations' views regarding the HNS Convention. I assure ycu 
that the Maritime Administration will work to achieve a 
reasonable and fair solution to this issue.

As you know,'the Coast Guard is the lead agency for IMO issues 
and you may wi s h  to contact them for further information.

cc: Admiral Robert E. Kramek, USCG
Commandant, U.S. Coast Guard
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U n i t e d  S t a t e s  D e p a r t m e n t  o f  S t a t e

Washington. D.C. 20520

D e a r  S e n a t o r  S t e v e n s :

W e  a r e  p l e a s e d  to p r o v i d e  t h e  f o l l o w i n g  i n f o r m a t i o n  in 
r e s p o n s e  to y o u r  l e t t e r  r e g a r d i n g  t h e  c o n c e r n  o f  y o u r  

c o n s t i t u e n t ,  J o h n  Sims, a b o u t  t h e  i n c l u s i o n  o f  c o a l  in the 
d r a f t  I n t e r n a t i o n a l  C o n v e n t i o n  o n  L i a b i l i t y  a n d  C o m p e n s a t i o n  
f o r  D a m a g e  in C o n n e c t i o n  w i t h  t h e  C a r r i a g e  o f  H a z a r d o u s  a n d  
N o x i o u s  S u b s t a n c e s  b y  S e a  (HN S  C o n v e n t i o n )  b e i n g  d e v e l o p e d  
u n d e r  t h e  a u s p i c e s  of t h e  I n t e r n a t i o n a l  M a r i t i m e  O r g a n i z a t i o n  
( I M O ) .  Y o u r  l e t t e r  a n d  t h a t  o f  Mr. S i m s  w i l l  b e  s h a r e d  w i t h  
m e m b e r s  o f  t h e  U.S .  i n t e r a g e n c y  w o r k i n g  g r o u p  o n  t h e  H N S  
C o n v e n t i o n  a n d  w i l l  be g i v e n  c a r e f u l  c o n s i d e r a t i o n .

T h e  b a s i c  p u r p o s e  of t h e  d r a f t  H N S  C o n v e n t i o n  is to 
e s t a b l i s h  l i a b i l i t y  a n d  p r o v i d e  c o m p e n s a t i o n  to v i c t i m s  of 
a c c i d e n t s  i n v o l v i n g  h a z a r d o u s  a n d  d a n g e r o u s  c a r g o  t r a n s p o r t e d  
b y  sea. T h e  d r a f t  C o n v e n t i o n  s e t s  u p  t wo t i e r s  of l i a b i l i t y  
a n d  c o m p e n s a t i o n .  T h e  f i r s t  t i e r  e s t a b l i s h e s  t h e  l i m i t  of s h i p  
o w n e r  l i a b i l i t y .  T h e  s e c o n d  t i e r  p r o v i d e s  f o r  an i n t e r n a t i o n a l  
f u n d  to p a y  c o m p e n s a t i o n  u p  to a n  o v e r a l l  C o n v e n t i o n  l i m i t  (not 
y e t  d e t e r m i n e d )  in the e v e n t  d a m a g e s  e x c e e d  t h e  s h i p o w n e r ’s 
l i m i t  o r  t h e  s h i p o w n e r  is u n a b l e  to pay .  T h e  i n t e r n a t i o n a l  
f u n d  w i l l  b e  f i n a n c e d  b y  f e e s  p a i d  b y  i m p o r t e r s  or r e c e i v e r s  of 
H N S  in a c o n t r a c t i n g  s t a t e .  S u b s t a n c e s  a r e  i n c l u d e d  w i t h i n  t h e  
d e f i n i t i o n  o f  HNS, in t e r alia, b y  v i r t u e  of t h e i r  a p p e a r a n c e  o n  
o t h e r  IMO c o d e s  o f  d a n g e r o u s  or h a z a r d o u s  m a t e r i a l s .  A s  
c u r r e n t l y  s t r u c t u r e d ,  c o a l  is i n c l u d e d  as a n  H N S  s u b s t a n c e  
b e c a u s e  it a p p e a r s  o n  a list o f  " s o l i d  b u l k  m a t e r i a l s  
p o s s e s s i n g  c h e m i c a l  h a z a r d s " .

R e c e n t l y ,  t h e r e  h a s  b e e n  s o m e  s t r o n g  s e n t i m e n t  f a v o r i n g  t h e  
e x c l u s i o n  o f  c o a l  f r o m  t h e  H N S  C o n v e n t i o n .  T h e  m a i n  c o n c e r n s  
u n d e r l y i n g  t h i s  v i e w  f o c u s  o n  t h e  p e r c e i v e d  i n e q u i t i e s  to t h e  
c o a l  i n d u s t r y  a n d  m a j o r  c o a l  i m p o r t e r s ,  a n d  t h e  r e s u l t i n g  
e c o n o m i c  e f f e c t s  o f  i n c l u d i n g  c o a l  in t h e  H N S  C o n v e n t i o n .  
S p e c i f i c a l l y ,  it h as b e e n  a r g u e d  t h a t  b e c a u s e  c o n t r i b u t i o n s  to 
t h e  i n t e r n a t i o n a l  f u n d  w i l l  b e  c a l c u l a t e d ,  in pa r t ,  o n  a n n u a l  
t o n n a g e  r e c e i v e d ,  l a r g e  c o a l  r e c e i v e r s  o r  i m p o r t e r s  w o u l ^  p a y  a 
d i s p r o p o r t i o n a t e  s h a r e  o f  c o n t r i b u t i o n s  r e l a t i v e  to t h e  r i s k  o f  
p e r s o n a l  i n j u r y  o r  d a m a g e  to t h e  e n v i r o n m e n t  p o s e d  b y  c o a l

T h e  H o n o r a b l e
T e d  S t e v e n s ,

U n i t e d  S t a t e s  S e n a t e .
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a c c i d e n t s .  B e c a u s e  c o a l  a c c o u n t s  f o r  s u c h  a l a r g e  v o l u m e  a n d  

t o n n a g e  c o m p a r e d  to o t h e r  H N S  c a r g o e s ,  i n  e f f e c t ,  c o a l  i n d u s t r y  

r e c e i p t s  w o u l d  b e  s u b s i d i z i n g  o t h e r  m o r e  h a z a r d o u s  H N S  
i n d u s t r i e s .  M o r e o v e r ,  s o m e  a r g u e  t h a t  c o a l  p r e s e n t s  s u c h  a 

m i n i m a l  r i s k  to t h e  m a r i n e  e n v i r o n m e n t  t h a t  it s h o u l d  b e  
e x c l u d e d  a l t o g e t h e r  f r o m  t h e  H N S  C o n v e n t i o n .

O n  t h e  o t h e r  ha n d ,  o t h e r s  a r g u e  t h a t  w h i l e  t h e  
e n v i r o n m e n t a l  r i s k s  p o s e d  b y  c o a l  m a y  n o t  b e  s i g n i f i c a n t ,  c o a l  
s h o u l d  b e  i n c l u d e d  in t h e  C o n v e n t i o n  b e c a u s e  it p o s e s  s o m e  
s a f e t y  r i s k s  t h r o u g h  f i r e ,  s p o n t a n e o u s  c o m b u s t i o n ,  or 
e x p l o s i o n .  T h i s  is i m p o r t a n t  b e c a u s e  t h e  d r a f t  H N S  C o n v e n t i o n  
c o v e r s  p e r s o n a l  i n j u r y  a n d  d e a t h  a n d  p r o p e r t y  d a m a g e ,  n o t  j u s t  

e n v i r o n m e n t a l  o r  p o l l u t i o n  d a m a g e .  M o r e o v e r ,  s o m e  m a i n t a i n  
t h a t  t h e  e x c l u s i o n  of c o a l  c o u l d  u n d e r m i n e  t h e  ru n d a m e n t a l  
s t r u c t u r e  o f  t h e  C o n v e n t i o n .  S p e c i f i c a i l y ,  it is a r g u e d  t h r t  
m a n y  o t h e r  s u b s t a n c e s  t h a t  a r e  d e f i n e d  as "HNS'1 b y  t he 
C o n v e n t i o n  c o u l d  m a k e  s i m i l a r ,  o r  b e t t e r ,  c l a i m s  t h a n  c o a l  for 
e x c l u s i o n  o n  s c i e n t i f i c  o r  s a f e t y  g r o u n d s .  E x c l u d i n g  c o a l  
c o u l d  r e q u i r e  a r e v i e w  o f  a l l  H N S  s u b s t a n c e s  o n  a s i n g u l a r  a n d  
i n d i v i d u a l  b a s i s  f o r  t h e i r  r e s p e c t i v e  h a z a r d s  in c o m p a r i s o n  to 
c o a l .  A s  t h e  H N S  l i s t  is v e r y  l o n g  t h i s  w o u l d  b e  a b u r d e n s o m e  
t a s k ,  e s p e c i a l l y  if t h e  s c h e d u l e d  199 6  d i p l o m a t i c  c o n f e r e n c e  o n  

t h e  H N S  C o n v e n t i o n  is to b e c o m e  a r e a l i t y .

O t h e r  m e t h o d s  of r e d u c i n g  o r  e l i m i n a t i n g  t h e  p o t e n t i a l  
i n e q u i t y  to t h e  c o a l  i n d u s t r y  a n d  r e c e i v e r s  w i t h o u t  e x c l u d i n g  
c o a l  c o m p l e t e l y  f r o m  t h e  H N S  C o n v e n t i o n  a r e  b e i n g  c o n s i d e r e d .  
T h e s e  i n c l u d e  a s o - c a l l e d  " s e p a r a t e  a c c o u n t "  p r o c e d u r e  u n d e r  
w h i c h  t h e  c o a l  i n d u s t r y  a n d  r e c e i v e r s  w o u l d  p a y  o n l y  m i n i m a l  
a d m i n i s t r a t i v e  c o s t s  if t r a n s p o r t e r s  m a i n t a i n  a g o o d  s a f e t y  

r e c o r d .

D u r i n g  t h e  p a s t  f e w  m o n t h s  t h e  i n t e r a g e n c y  w o r k i n g  g r o u p  o n  
H N S  h a s  f o c u s e d  h e a v i l y  o n  t h e  q u e s t i o n  of w h e t h e r  c o a l  s h o u l d  
b e  i n c l u d e d  in t h e  H N S  C o n v e n t i o n  b u t  h a s  n o t  y e t  t a k e n  a n  
o f f i c i a l  p o s i t i o n .  T h e  C o a s t  G u a r d  h a s  a l s o  b e e n  i n  c o n t a c t  
w i t h  t h e  N a t i o n a l  M i n i n g  A s s o c i a t i o n ,  t h e  C o a l  E x p o r t e r s  
A s s o c i a t i o n ,  a n d  o t h e r  c o u n t r i e s  c o n s i d e r i n g  t h i s  i s s u e  a n d  h a s  
s h a r e d  t h e i r  v i e w s  w i t h  t h e  g r o u p .  W e  c o n t i n u e  to d e b a t e  t h i s  
i m p o r t a n t  i s s u e  a n d  a r e  c a r e f u l l y  r e v i e w i n g  a l l  o p t i o n s .  W e  
e x p e c t  t h a t  t h i s  i s s u e  w i l l  b e  d i s c u s s e d  at t h e  n e x t  s e s s i o n  o f  
L e g a l  C o m m i t t e e  o f  t h e  I n t e r n a t i o n a l  M a r i t i m e  O r g a n i z a t i o n  

( I M O ) ,  to b e  h e l d  in L o n d o n  f r o m  A p r i l  3-7, 1 9 9 5 .

I n  p r e p a r a t i o n  f o r  t h i s  I M O  m e e t i n g ,  a S h i p p i n g  
C o o r d i n a t i o n  C o m m i t t e e  (SHC) m e e t i n g  w i l l  b e  h e l d  o n  M a r c h  16, 
1 9 9 5 ,  f r o m  1 : 0 0  p.m. u n t i l  3 : 0 0  p . m . ,  at C o a s t  G u a r d
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H e a d q u a r t e r s ,  R o o m  2415, 2 1 0 0  S e c o n d  S t r e e t ,  SW, W a s h i n g t o n  
D. C ,  T h e  p u r p o s e  o£ t h e  S H C  m e e t i n g  is to s o l i c i t  p u b l i c  
c o m m e n t  o n  t he v a r i o u s  i s s u e s  s e t  for d i s c u s s i o n  b e f o r e  I MO 
L e g a l  C o m m i t t e e  to a s s i s t  t he U.S .  D e l e g a t i o n  in p r e p a r i n g  its 
o f f i c i a l  n e g o t i a t i n g  p o s i t i o n s .  P l e a s e  i n f o r m  y o u r  c o n s t i t u e n t  

t h a t  h e  is i n v i t e d  to a t t e n d .  If h e  c a n n o t  h e  m a y  p r o v i d e  
c o m m e n t s  to C o m m a n d e r  S t e v e  P o u l i n  at (202) 2 6 7 - 0 0 9 4  or fax: 

(202) 2 6 7 - 4 4 9 6 .

I h o p e  t h i s  i n f o r m a t i o n  is h e l p f u l  in r e s p o n d i n g  to y o u r  
c o n s t i t u e n t ' s  c o n c e r n s .  If y o u  n e e d  f u r t h e r  a s s i s t a n c e  o n  t h i s  
or  a n y  o t h e r  m a t t e r ,  p l e a s e  let u s  know.

S i n c e r e l y ,

W e n d y  R. S h e r m a n  
A s s i s t a n t  S e c r e t a r y  
L e g i s l a t i v e  A f f a i r s



Prtsldent: R. B. Stiles 
"11 H Street, Suite 600 
Anchorage, Alaksa 99501 
TeL {9V7) 2"6-6868 
Fax. (90") 2'6-2395

v i t ariesaay Maicn 2 2 iyio 3 1 1 PM DKven

A l a s k a  c o a l  a s s o c i a t i o n

Secretary: Charles P. Boddy 
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Fax. (907) 451-6543

T h e  A la sk a  C o a l  As s o c ia t io n  s u p p o r ts  H o u se  R e s o l u t io n  N o . 7

House Resolution No. 7 urges the U.S. Senate to not ratify an International Maritime Organization 

(IMO) convention which would designate coal as a hazardous and noxious material.

Designationof coal by the IMO as a hazardous and noxious material would have the net effect of 

placing coal in a pool of materials against which an additional handling fee per unit o f weight is 

assessed by the IMO each time the coal is  loaded onto or unloaded from a vessel. The proceeds 

from these fees would be used to cover the cost of marine sp ills of these materials in excess of 

insurance lim its.

The A laska Coal Association strongly opposes the designationof coal as a hazardous and noxious 

material for the following reasons:

• Coal sp ills in the marine environment present no hazard to marine flora and fauna 
and the cleanup of such sp ills have never exceeded the insurance lim its for such 
sp ills.

• Such a designation would arbitrarily place coal in a pool with other materials, 
which materials, if spilled in the marine environment, may represent a hazard to 
the marine environmentand the sp ills may be very costly to cleanup.

• The U.S. Coast Guard places no such designation on coal because coal sp ills are 
not hazardous to the environment. Imposition of this hazardous and noxious 
designation by an United Nations (the IMO) O rganizations clearly overreaching.

• The fees assessed against coal would increase the costs to the coal/energy 
consumer without providing any additional benefit to anyone or to the 
environment.

Designationof coal by the IM Oas a hazardous and noxious materialis clearlyan attemptto address 

a non-problem and such a designation is  opposed by coal producers,, shippers and users 

throughout the world.

The A laska Coal Association greatly appreciates the A laska Leg slature taking a strong stand in 

opposition to an arbitrary and unwarranted action by the IMO.
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March 21, 1995

Representative Joe Green Chair 
House Resources Committee, 
State Capitol, Room 24 
Juneau, Alaska 99801

Dear Representative Green:

I respectfully submit this request for hearing on HR 7, "A resolution opposing a proposed 
international convention classifying coal as a hazardous and noxious material."

Your consideration of the request is appreciated

Sincerely,


