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MEMO

TO: House Resources Committee Members

FROM: Representatj^Grussendorf

DATE: February 13,1995

R E : Proposed CSHB 386 "An Act relating to cruelty to animals and to 
the power of first and second class boroughs to prohibit cruelty to 
animals."

Please find in this packet additional information for your consideration of the 
proposed committee substitute for HB 386. If you have any questions please do 
not hesitate to contact my office.



C r i m i n a l  L a w A l a s k a  S t a t u t e s § 1 1 . 6 1 . 1 4 0

S e c .  1 1 . 6 1 . 1 4 0 .  C r u e l t y  t o  a n i m a l s ,  ( a )  A  p e r s o n  c o m m i t s  t h e  
c r im e  o f  c r u e l t y  t o  a n im a l s  i f  th e  p e r s o n

( 1 )  i n t e n t i o n a l l y  i n f l i c t s  s e v e r e  a n d  p r o l o n g e d  p h y s i c a l  p a i n  o r  s u f ­
f e r i n g  o n  a n  a n im a l ;

( 2 )  r e c k l e s s l y  n e g le c t s  a n  a n im a l  a n d ,  a s  a  r e s u l t  o f  t h a t  n e g le c t ,  
c a u s e s  th e  d e a t h  o f  t h e  a n im a l  o r  c a u s e s  s e v e r e  p a in  o r  s u f f e r i n g  to  
th e  a n im a l ;  o r

( 3 )  k i l l s  a n  a n im a l  b y  t h e  u s e  o f  a  d e c o m p re s s i o n  c h a m b e r .
(b )  I t  is  a  d e fe n s e  to  a  p r o s e c u t i o n  u n d e r  ( a ) ( 1 )  o r  ( 2 )  o f  t h i s  s e c t i o n  

t h a t  t h e  c on d u c t  o f  t h e  d e f e n d a n t
( 1 )  c o n f o rm e d  to  a c c ep te d  v e t e r i n a r y  p ra c t i c e ;
( 2 )  w a s  p a r t  o f  s c i e n t i f i c  r e s e a r c h  g o v e r n e d  b y  accep ted  s t a n d a r d s ;

( 3 )  w a s  n e c e s s a r i l y  i n c i d e n t  t o  l a w f u l  h u n t i n g  o r  t r a p p i n g  a c t i v i ­
t ie s .

(c ) I n  t h i s  s e c t io n ,  " a n i m a l ”  m e a n s  a  v e r t e b r a t e  l i v i n g  c r e a t u r e  n o t  
a  h u m a n  b e in g ,  b u t  doe s  n o t  in c lu d e  f i s h .

(d )  C r u e l t y  to  a n im a l s  i s  a  c la s s  A  m i s d e m e a n o r .  (§ 7  c h  1 6 6  S L A  
1 9 7 8 ;  a m  § 1 ch  7 8  S L A  1 9 8 0 ;  a m  § 2 0  ch 5 9  S L A  1 9 8 2 )

Editor’s notes. —  The provisions of 3A C.J.S., Animals, §§ 99-112. 
paragraphs (2) and (3) of subsection (a) as Cruelty in trapping animals, 79 ALR 
it existed prior to the 1980 amendment 1308.

o r

may now be found in AS 11.61.145. What constitutes statutory offense of 
cruelty, 82 ALR2d 794.Collateral references. —  4 Am. Jur. 

2d, Animals, §§ 27-30.



§ 1 1 . 8 1 . 6 2 0 A l a s k a  S t a t u t e s  S u p p l e m e n t  § 1 1 . 8 1 . 9 0 0

S e c .  1 1 . 8 1 . 6 2 0 .  E f f e c t  o f  i g n o r a n c e  o r  m i s t a k e  u p o n  l i a b i l i t y .

NOTES TO DECISIONS

Applied in Russell v. State, 793 P.2d Quoted in De Nardo v. State, 819 P.2d 
1085 (Alaska Ct. App. 1990). 903 (Alaska Ct. App. 1991).

S e c .  1 1 . 8 1 . 6 4 0 .  A p p l i c a t i o n  o f  A S  1 1 . 8 1 . 6 0 0  —  1 1 . 8 1 . 6 3 0 .

NOTES TO DECISIONS

Cited in Cole v. State, 828 P.2d 175 
(Alaska.Ct. Add. 1992).

A r t i c l e  6 .  D e f i n i t i o n s .

Section
900. Definitions

S e c .  1 1 . 8 1 . 9 0 0 .  D e f i n i t i o n s ,  ( a )  F o r  p u rp o s e s  o f  t h i s  t i t l e ,  u n le s s  
t h e  c o n t e x t  r e q u i r e s  o t h e rw i s e ,

( 1 )  a  p e r s o n  a c t s  " i n t e n t i o n a l l y ”  w i t h  r e s p e c t  t o  a  r e s u l t  d e sc r ib ed  
b y  a  p r o v i s i o n  o f  l a w  d e f i n i n g  a n  o f f e n s e  w h e n  th e  p e r s o n ’s  c on sc io u s  
o b je c t iv e  is  t o  c a u s e  t h a t  r e s u l t ;  w h e n  i n t e n t i o n a l l y  c a u s i n g  a  p a r t i c u ­
l a r  r e s u l t  i s  a n  e l e m e n t  o f  a n  o f f e n s e ,  t h a t  i n t e n t  n e e d  n o t  be  th e  
p e r s o n ’s o n l y  o b je c t i v e ;

( 2 )  a  p e r s o n  a c t s  " k n o w i n g l y ”  w i t h  r e s p e c t  to  c o n d u c t  o r  to  a  c i r ­
c u m s t a n c e  d e s c r ib e d  b y  a  p r o v i s i o n  o f  l a w  d e f i n i n g  a n  o f f e n s e  w h e n  
t h e  p e r s o n  is  a w a r e  t h a t  t h e  c o n d u c t  is o f  t h a t  n a t u r e  o r  t h a t  th e  
c i r c u m s t a n c e  e x i s t s ;  w h e n  k n o w le d g e  o f  t h e  e x i s t e n c e  o f  a  p a r t i c u l a r  
f a c t  is  a n  e l e m e n t  o f  a n  o f f e n s e ,  t h a t  k n o w le d g e  is  e s t a b l i s h e d  i f  a  
p e r s o n  is  a w a r e  o f  a  s u b s t a n t i a l  p r o b a b i l i t y  o f  i t s  e x i s t e n c e ,  u n l e s s  th e  
p e r s o n  a c t u a l l y  b e l i e v e s  i t  do e s  n o t  e x i s t ;  a  p e r s o n  w h o  i s  u n a w a r e  o f  
c o n d u c t  o r  a  c i r c u m s t a n c e  o f  w h ic h  t h e  p e r s o n  w o u ld  h a v e  b e e n  a w a r e  
h a d  t h a t  p e r s o n  n o t  b e e n  in t o x i c a t e d  a c ts  k n o w i n g l y  w i t h  r e s p e c t  to 
t h a t  c o n d u c t  o r  c i r c u m s t a n c e ;

( 3 )  a  p e r s o n  a c t s  " r e c k l e s s l y ”  w i t h  r e s p e c t  to  a  r e s u l t  o r  to  a  c i r c u m ­
s t a n c e  d e s c r ib e d  b y  a  p r o v i s i o n  o f  l a w  d e f i n i n g  a n  o f f e n s e  w h e n  th e  
p e r s o n  is  a w a r e  o f  a n d  c o n s c io u s ly  d i s r e g a r d s  a  s u b s t a n t i a l  a n d  u n ju s ­
t i f i a b l e  r i s k  t h a t  t h e  r e s u l t  w i l l  o c c u r  o r  t h a t  t h e  c i r c u m s t a n c e  e x i s t s ;  
th e  r i s k  m u s t  b e  o f  s u c h  a  n a t u r e  a n d  d e g re e  t h a t  d i s r e g a r d  o f  i t  
c o n s t i t u t e s  a  g r o s s  d e v i a t i o n  f r o m  th e  s t a n d a r d  o f  c o n d u c t  t h a t  a  r e a ­
s o n a b l e  p e r s o n  w o u l d  o b s e r v e  i n  t h e  s i t u a t i o n ;  a  p e r s o n  w h o  is  
u n a w a r e  o f  a  r i s k  o f  w h i c h  th e  p e r s o n  w o u ld  h a v e  b e e n  a w a r e  h a d  t h a t  
p e r s o n  n o t  b e e n  i n t o x i c a t e d  a c ts  r e c k l e s s l y  w i t h  r e s p e c t  t o  t h a t  r i s k ;

( 4 )  a  p e r s o n  a c t s  w i t h  " c r im i n a l  n e g l i g e n c e ”  w i t h  r e s p e c t  to  a  r e s u l t  
o r  to  a  c i r c u m s t a n c e  d e s c r ib e d  b y  a  p r o v i s i o n  o f  l a w  d e f i n i n g  a n  o f ­
fe n s e  w h e n  t h e  p e r s o n  f a i l s  to  p e r c e iv e  a  s u b s t a n t i a l  a n d  u n ju s t i f i a b l e  
r i s k  t h a t  th e  r e s u l t  w i l l  o c c u r  o r  t h a t  t h e  c i r c u m s t a n c e  e x i s t s ;  th e  r i s k  
m u s t  b e  o f  s u c h  a  n a t u r e  a n d  d e g r e e  t h a t  t h e  f a i l u r e  to  p e r c e iv e  i t  
c o n s t i t u t e s  a  g r o s s  d e v i a t i o n  f r o m  th e  s t a n d a r d  o f  c a r e  t h a t  a  r e a s o n ­
a b l e  p e r s o n  w o u ld  o b s e r v e  in  th e  s i t u a t i o n .



A l a s k a  S t a t u t e s  S u p p l e m e n t

§ 29.35.200 M u n i c i p a l  G o v e r n m e n t  § 29.35.210

A r t i c l e  3 .  A d d i t i o n a l  P o w e r s .

Section
200. First class b o r o u g h  p o w e r s  

210. S e c o n d  class b o r o u g h  p o w e r s

S e c .  2 9 . 3 5 . 2 0 0 .  F i r s t  c l a s s  b o r o u g h  p o w e r s ,  ( a )  A  f i r s t  c la s s  b o r ­
o u g h  m a y  e x e r c i s e  b y  o r d i n a n c e  o n  a  n o n a r e a w id e  b a s is  a n y  p o w e r  n o t  
o t h e rw i s e  p r o h ib i t e d  b y  la w .

(b )  A  f i r s t  c la s s  b o r o u g h  m a y  b y  o r d i n a n c e  e x e r c i s e  t h e  f o l l o w i n g  
p o w e r s  o n  a n  a r e a w id e  b a s is :

( 1 )  p r o v i d e  t r a n s p o r t a t i o n  s y s t e m s :
( 2 )  p r o v i d e  w a t e r  p o l l u t i o n  c o n t r o l ;
( 3 )  p r o v i d e  a i r  p o l l u t i o n  c o n t r o l  i n  a c c o rd a n c e  w i th  A S  4 6 . 1 4 . 4 0 0 ;
( 4 )  l i c e n s e  d a y  c a r e  f a c i l i t i e s ;
( 5 )  l i c e n s e ,  im p o u n d ,  a n d  d i s p o s e  o f  a n im a l s .
(c )  I n  a d d i t i o n  t o  p o w e r s  c o n f e r r e d  b y  (b )  o f  t h i s  s e c t io n ,  a  f i r s t  c la s s  

b o r o u g h  m a y ,  o n  a n  a r e a w id e  b a s is ,  e x e r c i s e  a  p o w e r  n o t  o t h e rw i s e
p r o h ib i t e d  b y  la v /  i f  t h e  p o w e r  h a s  b e e n  a c q u i r e d  in  a c c o rd a n c e  w i t h
A S  2 9 . 3 5 . 3 0 0 .

(d )  A  f i r s t  c la s s  b o r o u g h  t h a t  e x e r c i s e s  p o w e r  n e c e s s a r y  to  c o n t a in ,  
c le a n  u p ,  o r  p r e v e n t  a  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  o i l  o r  a  h a z a r d ­
o u s  s u b s t a n c e ,  a n d  e x e r c i s e  a  p o w e r  g r a n t e d  to  a  m u n i c i p a l i t y  u n d e r  
A S  4 6 . 0 4 ,  A S  4 6 . 0 8 ,  o r  A S  4 6 . 0 9  s h a l l  e x e r c i s e  i t s  a u t h o r i t y  in  a  
m a n n e r  t h a t  is  c o n s i s t e n t  w i t h  a  r e g i o n a l  m a s t e r  p l a n  p r e p a r e d  b y  th e  
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  u n d e r  A S  4 6 . 0 4 . 2 1 0 .  
(§ 1 0  c h  7 4  S L A  1 9 8 5 ;  a m  § 4  ch  8 3  S L A  1 9 9 1 ;  a m  § 7  ch  7 4  S L A  
1 9 9 3 )

Effect o f amendments. — The 1993 made a section reference substitution in 
amendment, effective June 26. 1993, paragraph (b)(3).

NOTES TO DECISIO N S

Cited in Keane v. Local Boundary 
Comm'n, 893 P.2d 1239 (Alaska 1995).

S e c .  2 9 . 3 5 . 2 1 0 .  S e c o n d  c l a s s  b o r o u g h  p o w e r s ,  ( a )  A  se c ond  
c la s s  b o r o u g h  m a y  b y  o r d i n a n c e  e x e r c i s e  t h e  f o l l o w i n g  p o w e r s  o n  a 
n o n a r e a w id e  b a s is :

( 1 )  p r o v i d e  t r a n s p o r t a t i o n  s y s t e m s ;
( 2 )  r e g u l a t e  t h e  o f f e r i n g  f o r  s a l e ,  e x p o s u r e  f o r  s a l e ,  s a l e ,  u s e ,  o r  

e x p lo s i o n  o f  f i r e w o r k s ;
( 3 )  l i c e n s e ,  im p o u n d ,  a n d  d isp o se  o f  a n im a l s ;
( 4 )  s u b je c t  to  A S  2 9 . 3 5 . 0 5 0 ,  p r o v i d e  g a r b a g e ,  s o l i d  w a s t e ,  a n d  sep t ic  

w a s t e  c o l l e c t i o n  a n d  d i s p o s a l ;
( 5 )  p r o v i d e  a i r  p o l l u t i o n  c o n t r o l  u n d e r  A S  4 6 . 1 4 . 4 0 0 ;
( 6 )  p r o v i d e  w a t e r  p o l l u t i o n  c o n t r o l ;
( 7 )  p a r t i c i p a t e  i n  f e d e r a l  o r  s t a t e  l o a n  p r o g r a m s  f o r  h o u s i n g  r e h a ­

b i l i t a t i o n  a n d  im p r o v e m e n t  f o r  e n e r g y  c o n s e r v a t i o n ;
( 8 )  p r o v i d e  f o r  e c o n o m ic  d e v e l o p m e n t ;
( 9 )  p r o v i d e  f o r  t h e  a c q u i s i t i o n  a n d  c o n s t r u c t i o n  o f  l o c a l  s e r v ic e  

r o a d s  a n d  t r a i l s  u n d e r  A S  1 9 . 3 0 . 1 1 1  —  1 9 . 3 0 . 2 5 1 ;

—>



"Continued

( 1 0 )  e s t a b l i s h  a n  e m e rg e n c y  s e r v i c e s  c o m m u n ic a t i o n  c e n te r  u n d e r  
A S  2 9 . 3 5 . 1 3 0 ;

( 1 1 )  s u b je c t  to  A S  2 8 . 0 1 . 0 1 0 ,  r e g u l a t e  t h e  l i c e n s in g  a n d  o p e r a t i o n  o f  
m o t o r  v e h i c l e s  a n d  o p e r a t o r s ;

( 1 2 )  e n g a g e  in  a c t i v i t i e s  a u t h o r i z e d  u n d e r  A S  2 3 . 4 7 . 4 0 0 ;
( 1 3 )  c o n t a in ,  c le a n  up , o r  p r e v e n t  a  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  

o i l  o r  a  h a z a r d o u s  s u b s t a n c e ,  a n d  e x e r c i s e  a  p o w e r  g r a n t e d  to  a m u n i c ­
i p a l i t y  u n d e r  A S  4 6 . 0 4 ,  A S  4 6 . 0 8 ,  o r  A S  4 6 . 0 9 ;  t h e  b o r o u g h  s h a l l  
e x e r c i s e  i t s  a u t h o r i t y  u n d e r  t h i s  p a r a g r a p h  in  a  m a n n e r  t h a t  is c o n s i s ­
t e n t  w i t h  a  r e g i o n a l  m a s t e r  p l a n  p r e p a r e d  b y  th e  D e p a r tm e n t  o f  E n v i ­
r o n m e n t a l  C o n s e r v a t i o n  u n d e r  A S  4 6 . 0 4 . 2 1 0 .

(b )  A  se c o n d  c la s s  b o r o u g h  m a y  b y  o r d i n a n c e  e x e r c i s e  th e  f o l l o w i n g  
p ow e r s  o n  a n  a r e a w id e  b a s is :

( 1 )  p r o v i d e  t r a n s p o r t a t i o n  s y s t e m s ;
( 2 )  l i c e n s e ,  im p o u n d ,  a n d  d i s p o s e  o f  a n im a l s ;
( 3 )  p r o v i d e  a i r  p o l l u t i o n  c o n t r o l  u n d e r  A S  4 6 . 1 4 . 4 0 0 ;
( 4 )  p r o v i d e  w a t e r  p o l l u t i o n  c o n t r o l ;
( 5 )  l i c e n s e  d a y  c a r e  f a c i l i t i e s .
(c ) I n  a d d i t i o n  to  p ow e r s  c o n f e r r e d  b y  ( a )  o f  t h i s  s e c t io n ,  a  se c ond  

c la s s  b o r o u g h  m a y ,  o n  a  n o n a r e a w id e  b a s is ,  e x e r c i s e  a p o w e r  n o t  o t h ­
e rw i s e  p r o h ib i t e d  b y  l a w  i f  t h e  e x e r c i s e  o f  th e  p o w e r  h a s  b e en  a p ­
p r o v e d  a t  a n  e le c t i o n  b y  a  m a j o r i t y  o f  v o t e r s  l i v i n g  in  t h e  b o r o u g h  b u t  
o u t s id e  a l l  c i t ie s  i n  th e  b o r o u g h .

(d )  I n  a d d i t i o n  t o  p ow e r s  c o n f e r r e d  b y  (b )  o f  t h i s  s e c t io n ,  a  second  
c la s s  b o r o u g h  m a y ,  o n  a n  a r e a w id e  b a s is ,  e x e r c i s e  a  p o w e r  n o t  o t h e r ­
w i s e  p r o h ib i t e d  b y  l a w  i f  t h e  p o w e r  h a s  b e e n  a c q u i r e d  in  a c c o rd a n c e  
w i t h  A S  2 9 . 3 5 . 3 0 0 .  (§ 1 0  ch  7 4  S L A  1 9 8 5 ;  a m  § 1 ch  1 1 8  S L A  1 9 8 8 ;  
a m  § 3 9  ch  2 1  S L A  1 9 9 1 ;  a m  § 5  c h  8 3  S L A  1 9 9 1 ;  a m  §§ 8 , 9  ch  7 4  
S L A  1 9 9 3 )

Effect of amendments. —  The 1993 made section reference substitutions in 
amendment, effective June 26, 1993, paragraphs (a)(5) and (b)(3).

NOTES TO DECISIONS

Cited in Keane v. Local Boundary 
Comm'n, 893 P.2d 1239 (Alaska 1995).



m s s m

§ 1 1 . 8 1 . 2 5 0
A l a s k a  S t a t u t e s  

C r i m i n a l  L a w § 1 1 . 8 1 . 2 5 0

A r t i c l e  3 .  C l a s s i f i c a t i o n  o f  O f f e n s e s .

S e c tion

250. Classification of offenses

Collateral references. —  What consti- 31(c) of Federal Rules of Criminal Proce-
tutes lesser offenses "necessarily in- dure, 11 ALR Fed. 173.
eluded" in offense charged, under Rule

S e c .  1 1 . 8 1 . 2 5 0 .  C l a s s i f i c a t i o n  o f  o f f e n s e s ,  ( a )  F o r  p u r p o s e s  o f  
s e n t e n c in g  u n d e r  A S  1 2 . 5 5 ,  a l l  o f f e n s e s  d e f i n e d  in  t h i s  t i t l e ,  e x c e p t  
m u r d e r  i n  t h e  f i r s t  a n d  s e c o n d  d e g r e e ,  a t t e m p t e d  m u r d e r  in  t h e  f i r s t  
d e g re e ,  s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e ,  s e x u a l  a b u s e  o f  a  m i n o r  i n  
th e  f i r s t  d e g re e ,  m i s c o n d u c t  i n v o l v i n g  a  c o n t r o l l e d  s u b s t a n c e  in  t h e  
f i r s t  d e g re e ,  a n d  k i d n a p p i n g ,  a r e  c l a s s i f i e d  o n  t h e  b a s i s  o f  t h e i r  s e r i ­
o u s n e s s ,  a c c o r d in g  to  t h e  t y p e  o f  i n j u r y  c h a r a c t e r i s t i c a l l y  c a u s e d  o r  
r i s k e d  b y  c o m m is s i o n  o f  t h e  o f f e n s e  a n d  t h e  c u lp a b i l i t y  o f  t h e  o f f e n d e r .  
E x c e p t  f o r  m u r d e r  i n  t h e  f i r s t  a n d  s e c o n d  d e g r e e ,  a t t e m p t e d  m u r d e r  i n  
t h e  f i r s t  d e g re e ,  s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e ,  s e x u a l  a b u s e  o f  a  
m i n o r  i n  t h e  f i r s t  d e g r e e ,  m i s c o n d u c t  i n v o l v i n g  a  c o n t r o l l e d  s u b s t a n c e  
in  t h e  f i r s t  d e g re e ,  a n d  k i d n a p p i n g ,  t h e  o f f e n s e s  in  t h i s  t i t l e  a r e  c la s s i ­
f i e d  in t o  t h e  f o l l o w i n g  c a t e g o r i e s :

( 1 )  c la s s  A  f e lo n i e s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e  c o n d u c t  r e s u l t ­
i n g  i n  s e r i o u s  p h y s i c a l  i n j u r y  o r  a  s u b s t a n t i a l  r i s k  o f  s e r i o u s  p h y s i c a l  
i n j u r y  to  a  p e r s o n ;

( 2 )  c la s s  B  f e lo n i e s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e  c o n d u c t  r e s u l t ­
i n g  i n  l e s s  s e v e r e  v i o l e n c e  a g a i n s t  a  p e r s o n  t h a n  c la s s  A  f e lo n ie s ,  
a g g r a v a t e d  o f f e n s e s  a g a i n s t  p r o p e r t y  i n t e r e s t s ,  o r  a g g r a v a t e d  o f f e n s e s  
a g a i n s t  p u b l i c  a d m i n i s t r a t i o n  o r  o r d e r ;

( 3 )  c la s s  C  f e lo n i e s ,  w h i c h  c h a r a c t e r i s t i c a l l y  in v o l v e  c o n d u c t  s e r i o u s  
e n o u g h  t o  d e s e r v e  f e l o n y  c la s s i f i c a t i o n  b u t  n o t  s e r i o u s  e n o u g h  to  be 
c la s s i f i e d  a s  A  o r  B  f e lo n i e s ;

( 4 )  c la s s  A  m i s d e m e a n o r s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e  le s s  s e ­
v e r e  v io le n c e  a g a i n s t  a  p e r s o n ,  le s s  s e r i o u s  o f f e n s e s  a g a i n s t  p r o p e r t y  
i n t e r e s t s ,  le s s  s e r i o u s  o f f e n s e s  a g a i n s t  p u b l i c  a d m i n i s t r a t i o n  o r  o r d e r ,  
o r  le s s  s e r i o u s  o f f e n s e s  a g a i n s t  p u b l i c  h e a l t h  a n d  d e c e n c y  t h a n  f e l o ­
n i e s ;

( 5 )  c la s s  B  m i s d e m e a n o r s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e  a  m i n o r  
r i s k  o r  p h y s i c a l  i n j u r y  t o  a  p e r s o n ,  m i n o r  o f f e n s e s  a g a i n s t  p r o p e r t y  
i n t e r e s t s ,  m i n o r  o f f e n s e s  a g a i n s t  p u b l i c  a d m i n i s t r a t i o n  o r  o r d e r ,  o r  
m i n o r  o f f e n s e s  a g a i n s t  p u b l i c  h e a l t h  a n d  d e cen c y ;

( 6 )  v i o l a t i o n s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e  c o n d u c t  i n a p p r o p r i ­
a t e  t o  a n  o r d e r l y  s o c ie t y  b u t  w h i c h  d o  n o t  d e n o t e  c r im i n a l i t y  i n  t h e i r  
c om m is s io n .

( b )  T h e  c l a s s i f i c a t i o n  o f  e a c h  f e l o n y  d e f i n e d  i n  t h i s  t i t l e ,  e x c e p t  m u r ­
d e r  i n  th e  f i r s t  a n d  s e c o n d  d e g re e ,  a t t e m p t e d  m u r d e r  i n  t h e  f i r s t  d e ­
g r e e ,  s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e ,  s e x u a l  a b u s e  o f  a m i n o r  i n  th e  
f i r s t  d e g re e ,  m i s c o n d u c t  i n v o l v i n g  a  c o n t r o l l e d  s u b s t a n c e  in  t h e  f i r s t  
d e g r e e ,  a n d  k i d n a p p i n g ,  is  d e s i g n a t e d  in  t h e  s e c t io n  d e f i n i n g  it .  A  
f e l o n y  u n d e r  A l a s k a  l a w  d e f i n e d  o u t s id e  th is  t i t l e  f o r  w h i c h  n o  p e n a l t y  
is  s p e c i f i c a l l y  p r o v i d e d  is  a  c la s s  C  f e l o n y .

(c )  T h e  c la s s i f i c a t i o n  o f  e a c h  m i s d e m e a i  o r  d e f i n e d  i n  t h i s  t i t l e  is 
d e s ig n a t e d  in  t h e  s e c t i o n  d e f i n i n g  i t .  A  n  i s d e m e a n o r  u n d e r  A l a s k a  
l a w  d e f i n e d  o u t s id e  t h i s  t i t l e  f o r  w h i c h  n o  f  e n a l t y  is p r o v i d e d  i s  a  c la s s  
A  m i s d e m e a n o r .  (§ 1 0  ch  1 6 6  S L A  1 9 7 S ;  a m  §§ 9 ,  1 0  ch  1 4 3  S L A  
1 9 8 2 ;  a m  §§ 1 7 ,  1 8  c h  3 7  S L A  1 9 8 6 ;  a i. §§ 2 ,  3  c h  5 9  S L A  1 9 8 8 )
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Aleutians East Borough 
Municipality of Anchorage 
Bristol Bay Borough .
Denali Borough............
Fairbanks North Star Borough 
Haines Borough 
City and Borough of Juneau 
Kenai Peninsula Borough 
Ketchikan Gateway Borough 
Kodiak Island Borough 
Lake and Peninsula Borougn 
Matanuska-Susitna Borough 
North Slope Borough 
Northwest Arctic Borough 
City and Borough of Sitka 
City and Borough of Yakutat
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. . . Second Class 
Unified Home Rule 
. . Second Class
 Home Rule
. , . Second Class
 Third Class
Unified Home Rule 
. . . Second Class 

Second Class 
Second Class 
. , Home Rule 

. . Second Class 
Home Rule

 Home Rule
Unified Home Rule 
 Home Rule
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Borough of Yakutat. Each of the other 
hom e rule boroughs have cities within 
their boundaries.

First class boroughs gain their powers 
from State laws; they have no charters. 
Alaska has no first class boroughs. That 
may be largely due to voter preferences 
with respect to the substantial authority of 
the assem bly of a first class borough to 
assum e nonareawide powers and service 
area powers.

State law permits a first class borough 
to exercise by ordinance on a nonarea­
w ide basis any power not otherwise 
prohibited by law. ias 29.35.2001 Further, 
the assem bly of a first class borough may 
by ordinance establish, operate, alter or 
abolish a service area to exercise any 
power granted a first class city or any 
power that a first class borough can 
exercise on a nonareawide basis, (as 

29.35.4801 As is the case for first class 
cities, m ost of the laws governing first 
class boroughs are codified in Title 29 of 
the Alaska Statutes.

Qecond class boroughs are distin­
guished from first class boroughs princi­
pally in that voter approval is required to 
assum e many nonareawide powers.
Voter approval is also required for a sec­
ond class borough to assume any power 
on a service area basis, except if the 
service area is uninhabited. In that case, 
all real property owners must consent to 
the assumption of the service area power.

Seven of Alaska’s 16 organized bor­
oughs are second class boroughs. They 
include the Bristol Bay Borough, which 
w as incorporated in 1962 as Alaska’s first 
organized borough. The Bristol Bay Bor­

ough, like the City and Borough of Yaku­
tat, has no cities within its boundaries. 
However, it is technically possible for one 
of the three communities within the 
Bristol Bay Borough to form a city.

Five of the seven second class bor­
oughs were formed direcuy or indirectly 
under the 1963 Mandatory Borough Act. 
Those five are: the Matanuska-Susitna 
Borough, Kodiak Island Borough, Ketchi­
kan Gateway Borough, Kenai Peninsula 
Borough and Fairbanks North Star Bor­
ough.5

The Aleutians East Borough is the other 
second class borough. It was formed in 
1987.

Third class 
boroughs are 
distinguished 
from other orga­
nized boroughs 
in a number of 
ways. First, State 
law limits the 
areawide powers 
of a third class 
borough to edu­
cation, and 
assessm ent and 
collection of 
taxes, [as
29.35.2231 While planning, platting and 
land use regulation are required areawide 
functions for all other organized boroughs, 
they are not required (or even permitted 
on an areawide basis) for a third class 
borough.

5 Three other boroughs were formed under the Mandatory Borough AcL These were the Greater Anchorage Area Borough, the Greater Sitka Bor­ough and the Greater Juneau Borough.

'0 r " >
Haines Borough, Alaska's 
only third class borough
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F a i r b a n k s  N o r t h  S t a r  B o r o u g h  
D i v i s i o n  o f  A n im a l  C o n t r o l

2408 Davis Road 
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Fairbanks. AK 99707
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RE: State Statute 29.35.210, Cruelty to Animals

Number of pages Including cover sheet: 4 

Message
The Fairbanks North Star Borough employs a Division of Animal Control 
responsible for enforcing borough code with regard to domestic animals. We 
have a complete ordinance, giving us the authority to impound animals, control 
rabies, regulate animals which bite, and up until recently to prosecute persons 
who committed the crime of cruelty to animals. In June, 1995, District Court 
Judge Pengilly ruled that we did not have the authority to prosecute anyone for 
the crime of cruelty to any animal other than a dog.

Although, there is a state statute prohibiting cruelty, it has been problematic for 
the troopers to enforce. While we hav the expertise, the tools, the budget and 
the reputation for taking care of these animals, the troopers do not. Nor do they 
have the time to take on starving turkey cases when they can barely handle 
burglaries.

The fix to this problem for us would be to amend the state statute which imparts 
the authorities to second class boroughs. Sections 29.35.210 (a) (3) and (b) (2) 
9tate that second class boroughs may exercise by ordinance the power to 
license, impound, and dispose of animals. If these sections could be amended 
to include “prohibit cruelty to animals" it would solve our problem, and take the 
burden off the state troopers.

This problem has been recognized in our community to the extent that petitions 
have been circulated and the Fairbanks North Star Borough Assembly passed a 
resolution urging the legislature to take some action to rectify this problem and 
provide protection for domestic animals other than dogs. I am sending along a 
copy of this resolution.

We would appreciate any assistance you can give us. I will be happy to help in 
any way I can. Thank you.
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February 13, 1996

The Honorable Ben Grussendorf 
Alaska State House Of Representatives

Dear Representative Grussendorf,

This letter concerns the proposed committee substitute for House Bill 386, relating to 
"Cruelty to Animals" which you pre-filed for the Second Session of the Nineteenth 
Legislature.

On October 12, 1995, the Fairbanks North Star Borough Assembly adopted Resolution 
95-052; "A Resolution Relating To Cruelty To Animals." The resolution requests a 
member (s) of the Legislature to "introduce legislation which would allow municipalities, 
by ordinance, to exercise the power of preventing cruelty to animals and to be able to 
prosecute those guilty of animal cruelty." Your legislation satisfies that request and I 
sincerely appreciate the introduction of the bill.

I'm sure you are aware of the resistance by municipalities throughout the state to have 
mandated responsibilities without state monetary assistance. I know that I normally 
would not be in favor of such legislation. This matter is different! A municipality does 
not have to accept this responsibility except by ordinance. Other provisions in the bill 
help clarify the definition of animal cruelty.

The prevention of cruelty to animals is important to the Fairbanks North Star Borough. It 
had been enforcing animal cruelty prevention powers and punishment for violations until 
the summer of 1995 when the court determined that the borough only had the power to 
practice the prevention of canine cruelty. The borough has trained staff and equipment in 
place which would allow it to exercise the broader animal cruelty prevention powers at 
little or no additional cost to our taxpayers.

The extent of legal animal control powers that the Fairbanks North Star Borough has 
exercised in recent years is varied. Attached, you will find a memo from the borough's 
legal department detailing the changes over the years.

In closing, I applaud your introduction of HB 386 and I believe it is the best vehicle to 
fulfill the Fairbanks North Star Borough's needs in this area. If there is any way I can 
assist in the passage of the bill, please let me know.

Fairbanks North Star Borough Assembly Member
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R e p r e s e n t a t i v e  G r u s s c n d o r P ;

T h e  A l a s k a  SPCA ( S o c i e t y  F o r  t h e  p r e v e n t i o n  o f  C r u e l t y

t o' A n i m a l s )  i s  i n  s t r o n g  s u p p o r t  o f  CSHR 3 8 6 ,  e n a c t i n g  s i r r ^ n ^ e r

l e j i s l a .  t i o n  f o r  c a s e s  o f  a n Lind I c r u e l t y  a n d  a b u s e .

D u r i n g  t h e  p a s t  y e a r s  a. V e r y  e v i d e n t  n e e d  f o r  c l a r i f i e r i

s f o c h j r e s  was  a n d  i s  o b v i o u s -  T h e r e  h a v e  b e e n  c a s s e s  i n  t h e .

paS'F t h a t  t o o k  a s  l o n g  d s  o n e  a n d  o n e - h a  I f  ( 1  1 / 2 )  y e a r s  +o
p r  o y - ' u t e  b e c a u s e  t h e  D i s t r i c t  A t t o r n e y s  d i d  n o t  h a v e  I qwt

■f o b-ose- t h e i r  o b v i o u s  a b u s e  c a s e s  u p o n .  T h i s  t y p e  o f  l e ^ i s
l a - f i . o n  Ls t h e  t o o l  n e e d e d  f o  h e l p  s t o p  c r u e l t y .

Sfoi.i\ Ls t i c s  h a v e  sh ow n  a s t r o n g  l i n k  b e t w e e n  a n i m a l  a b u 5 6

a ^ 4  c i i « 1 d / s p o u s a l  a b u s e .  P e r h a p s  - t h * s  b i l l  c a n  w o r k  t w o  f 0 U  
*
i n  e n d i n g  c r u e l t y  w i t h  i n  t h e  home-

AjoJ n, we strongly urge -the committee to look very «e.nou$)y 

assigning the very important" piece_nf legislation.

S i  n c e r e j y ' ,

D i a n e  Z . i r f o s s ,  SPCA

"Kindness Uplifts The World
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MATANUSKA-SUSITNA BOROUGH
350 E«st D ahlia  A ven u e , Pa lm er , A laska  99645-6488 

Bo ro u g h  atto rn ey 's O ffice

M i c h a e l  G atti P h o .n t  (911") *45-96"

BCiROl’G H  A t t o p .n t y

February 13, 1996

Rep. Scot Ogan 
Room 409 State Capitol 
Juneau, AK 99801 -1182 
Transmitted by Fax: 
1-907-465-3265

Re: CSHB 386 (Work Draft)

Gentlemen:

Rep. Ben Grussendorf 
Room 415 State Capitol 
Juneau, AK 99801-1182 
Transmitted by Fax: 
1-907-465-2278

In reviewing the work draft for committee substitute for House Bill 386, an act 
pertaining to cruelty to animals and the power of the first and second class 
boroughs to prohibit cruelty to animals, I have some suggestions for language you 
may wish fo consider in your deliberations on the bill. In section 2, amending AS 
29.35.200(b)(5), 29.35.210(a)(3) and 29.35.210(b), the phrase "prohibit cruelty to" is 
inserted in the draft in each of the relevant sections. In reviewing this language, in 
my opinion, it is unduly restrictive of a municipality's ability to regulate animal 
control matters. My rationale for this conclusion is found in Article 10 §1 and AS 
29.35.400-420, which exoressly provide that the powers of municipalities are liberally 
construed. See Liberati v. Bristol Bay Borough, 584 P.2d 1115 (Alaska 1978). A liberal 
construction of municipal powers means not only that which is expressly 
mentioned, but that which is necessarily implied or fairly incident to the purpose or 
exercise of the oower is permissible. By including a specific phrase reiated to a 
specific type of conduct, the constitutional requirement that municipal powers be 
liberally construed could be undermined. As you know, there is always an 
argument when interpreting legislation that, if something is not specifically 
mentioned, it is intended to be excluded from the requirements of the statute. The 
phrase "prohibit cruelty to" raises this concern.

The borough's suggestion is io delete the phrase "prohibit cruelty to" and 
substitute the word "regulate" in all relevant sections. Inserting the word "regulate"
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in the statute in all relevant places will allow municipalities to broadly exercise their 
animal control powers and to engage in those activities they believe, in their 
discretion, are appropriate for their respective jurisdictions. Such flexibility is, of 
course, required because of the constitutional and statutory directive to liberally 
construe municipal powers and because animal control in the rural areas may be 
handled differently from animal control in suburban or urban areas. I believe the 
borough's proposed language accomplishes this objective.

CSHB 386 also amends AS 29.35.200 and 210 by adding new subsections (e) 
containing language that prohibits a municipality from enacting an ordinance 
which is inconsistent with state laws prohibiting cruelty to animals.

A municipal ordinance is not necessarily invalid in Alaska because i is 
inconsistent or in conflict with the state statute. The question rests on whether the 
exercise of authority has been prohibited to municipalities. The prohibition must be 
either by express terms or by implication, such as where the statute and ordinance 
are substantially irreconcilable that one can not be given its substantive effect if the 
other is to be accorded the weight of law. Gilman v. Martin, ob2 P.2d i 20, 124 
(Alaska 1963); Jefferson v. State, 527 P.2d 37 (Alaska 1974).

The above rule, of course, states that municipal ordinances are not 
necessarily inconsistent with state statute unless the legislature says so. This principle 
is to allow municipalities broad flexibility in the implementation of rules protecting 
the public's health, safety, and welfare. In this case, the proposed additional 
subsections (e) to AS 29.35.200 and 210 do not promote this principle.

A municipality may wish to adopt an offense for cruelty that is not a 
misdemeanor criminal penalty. In fact, the Matanuska-Susitna Borough treats 
cruelty as an infraction rather than a misdemeanor. See MSB 24.40.050(A).

Another question is whether municipalities would be required to amend 
existing animal control codes to conform to state law. Municipalities literally 
applying the language of the bill would only be authorized to prohibit cruelty to 
animais if their ordinances were consistent with state law.

Municipalities already have limitations on their authority to prescribe 
penalties for violations of an ordinance. AS 29.25.070 establishes a maximum 
penalty for ordinance violation at $1,000 or 90 days in jail. A municipality may. of 
course, adopt lesser penalties.

In summon/, the borough requests the committee to delete the phrase 
"prohibit cruelty to" in all places it is proposed and insert the word "regulate in its
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place. The borough also recommends the deletion of AS 29.35.200(e) and 210(e), 
because they are unduly restrictive of municipal authority and do not promote the 
principles of the Alaska Constitution and the associated statutes pertaining to the 
liberal construction of municipal powers.

I will be available at the teleconference scheduled for Februcry 14, 1996, at 
8:00 a.m. should you have any questions on the borough’s comments.

Very truly yours.

MATANUSKA-SUSITNA BOROUGH 
Michael Gatti, Borough Attorney

Michael Gatti

MG:drm
cc: Donald Moore, Borough Manager

Kevin Koechlein, Public Safety Director 
Originals to follow bv U.S. Mai!
W: \OOC S\ DFPKAM\ PUBSAFE\ REPS . t rR



By: Dan LaSota 
Valerie Therrien 
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Referred to Unfinished
Business:
Amended:
Adopted:
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10/12/95
10/12/95

RESOLUTION NO. 95-062 

A RESOLUTION RELATING TO C R U ELTY  TO ANIMALS

W H EREA S, in the 1960's, borough voters approved the exercise of “dog 

control" powers and the Legislature subsequently authorized boroughs the power to 

"license, impound and dispose o f animals by ordinance; and

the borough has the power to prohibit cruelty to dogs but not to other animals and the 

legislative act only allows a borough the power to license, impound, and dispose of 

animals by ordinance; and

W H EREA S, the Fairbanks North Star Borough desires and should have 

the ability to prohibit cruelty to any animal and to prosecute those who are cruel to 

animals; and

W H EREAS, agriculture is an important part of the Fairbanks economy 

and there are numerous farms and farmers in the Fairbanks North Star Borough; and

W H EREA S, the Fairbanks North Star Borough Assembly does not 

consider the animal care and handling that normally occurs at a farm to be animal 

cruelty; and

W H EREA S, under a Fairbanks North Star Borough voter approved power,

W H EREA S, a second class borough can exercise powers that are 

approved by the voters or authorized by the legislature.



NOW, THEREFORE, BE IT RESOLVED that the Fairbanks North Star
Borough respectfully requests the Interior Delegation to introduce legislation which 
would allow boroughs, by ordinance, to exercise the power of prevention of cruelty to 
all animals and to prosecute those guilty of animal cruelty.

BE IT FURTHER RESOLVED that the Fairbanks North Star Borough 
respectfully requests the full legislature to approve the prevention of cruelty to animals 
legislation.

BE IT FURTHER RESOLVED that copies of this resolution shall be sent
to the Honorable Tony Knowles, Governor, State of Alaska, the Honorable Drue 
Pearce, President of the Senate, the Honorable Gail Phillips, Speaker of the House, 
and all members of the Interior Delegation.

PASSED AND APPROVED THIS 12TH DAY OF OCTOBER, ,995.

Ivlpha Lisa Drexler, UMU/AAt 
Municipal Borough Clerk

Ayes: Hove. Therrien, LaSota, St. John, Parr, Kilgore and Bartos
Noes: Hackenmiller. Logan and Gillam

R E S O L U T I O N  N O . 9 5 - 0 6 2

P a g e  2  o f  2

Hank Bartos 
Presiding Officer

ATTEST:



W O R K  D R A F T  W O R K  D R A F T  ' W O R K  D R A F T
f  5  T o  57

J 3  u  F r t  r e #

9-LS1203\C
Luckhaupt

2/1/96
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IN  TH E  LE G ISLA TU R E  O F THE STATE  OF A LA SK A  

N IN ETEEN TH  LEG ISLA TU RE  - SECO ND  SESS IO N

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES GRUSSENDORF, Finkelstein, B.Davis
A B IL L

F O R  AN  A C T  E N T IT L E D

"A n  Act re la tin g  to c ru e lty  to an im als and to the pow e r o f  firs t and second

class boroughs to p roh ib it c rue lty  to an im a ls ."

B E  IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A LA SK A :

* Section 1. AS 11 .61 .1 40 (a ) is amended to read:
(a ) A  person commits the crime o f cruelty to animals i f  the person

(1 ) know ing ly  [IN T E N T IO N A L LY ] inflicts severe [A N D  
PR O L O N G E D ] physical pain o r p ro longed  suffering on an animal;

(2 ) w ith c rim ina l negligence, [R E C K L E S S L Y ] neglects an animal and, 
as a resu lt o f  that neglect, causes the death o f  the animal o r causes severe physica l 
pain o r p ro lo n g ed  suffering to the animal; or

(3 ) k ills  an animal by the use o f a decompression chamber.
* Sec. 2. AS 29 .3 5 .2 0 0 (b ) is amended to read:

(b ) A  first class borough may by ordinance exercise the follow ing powers on an 
areawide basis:

-1- CSIIB 386( )
New Text: Underlined [DELETED TEXT BRACKETED]



(1 ) provide transportation systems;
(2 ) provide water po llu tion contro l;
(3 ) provide air pollution control in accordance with AS 46 .14 .400 ;
(4 ) license day care facilities;
(5 ) license, impound, p ro h ib it c ru e lty  to, and dispose o f  animals.

* Sec. 3 . AS 29 .35 .200  is amended by adding a new subsection to read:
(e ) Notwithstanding (b )(5 ) o f  this section, a first class borough may not enact 

an ordinance prohibiting cruelty to animals that is inconsistent with state laws prohibiting 
cruelty to animals.

* Sec. 4. AS 2 9 .3 5 .2 1 0 (a )(3 ) is amended to read:
(3 ) license, impound, p roh ib it c rue lty  to. and dispose o f  animals;

*  Sec. 5 . AS 29 .35 .210 (b ) is amended to read:
(b ) A  second class borough may by ordinance exercise the follow ing powers on 

an areawide basis:
(1 ) provide transportation systems;
(2 ) license, impound, p ro h ib it c rue lty  to, and dispose o f animals;
(3 ) provide air pollution control under AS 46 .14 .4 00 ;
(4 ) provide water po llu tion contro l;
(5 ) license day care facilities.

* Sec. 6. AS 29 .35 .210  is amended by adding a new subsection to read:
(e) Notwithstanding (a )(3 ) and (b )(2 ) o f  this section, a second class borough may 

not enact an ordinance prohibiting cruelty to animals that is inconsistent with state laws 
prohibiting cruelty to animals.

WORK DRAFT WORK DRAFT WORK DRAFT

CSHB 386( ) -2-
New Text Underlined [DELETED TEXT BRACKETED]
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A M K N D M E N T

O FFE R E D  IN  TH E  H O U SE  B Y  R E PR E SE N T A T IV E  G R U SS E N D O R F
TO : C SH B  386 ( ) ,  "C" version, draft dated 2/1/96

1 Page 2, line 8:
2 D e le te  "inconsistent with"
3 Insert "more stringent than"

4  Page 2, line 22 :
5 D e le te "inconsistent with"
6 • Insert "more stringent than"

- 1-
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F I N A N C E  C O M M I T T E E

D I S T R I C T  3  
K U P R E A N O F  

P G T E R 3 D U R O  

S I T K A  

W R A N O G L L

A l a s k a  S l a t e  i C e g i s l a t u r e
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B ouse o f iRcprEGEntatiues

M E M O R A N D U M

T O : R ep re sen ta t iv e  B ill W illiam s
C o -C h a irm an , H ou se  R esou rces C om m itte e

R ep re sen ta t iv e  Joe G reen  
C o -C h a irm an , H ou se  R esou rces C om m itte e

Representa< tiv |nJen G ru s se n d o r f 
F e b ru a ry  5 ,1 9 9 6
H ou se  B i ll 3 86 , "A n  act re la t in g  to c ru e lty  to an im a ls  and  to the 
p ow e r o f  firs t  a n d  second c lass b o ro u g h s  to p ro h ib it  c ru e lty  to 
an im a ls ."

I  w o u ld  app rec ia te  y o u r  c on s id e ra tion  in  sc h edu lin g  a h ea rin g  fo r  H o u se  B ill 3 86  
in  y o u r  com m ittee . I am  subm ittin g  fo r  y o u r  c on s id e ra tion  a w o rk  d ra ft  o f  a 
c om m itte e  sub stitu te  fo r  H ou se  B ill 386 . A fte r the o r ig in a l v e rs io n  w as 
in tro d u c e d , o u r  o ffic e  rece ived  n um e rou s  respon ses w h ich  add re ssed  seve ra l 
p o in ts  in  the o r ig in a l b i ll. T h is  p ro p o se d  com m ittee  sub stitu te  o ffe rs  changes 
w h ich  add re ss  these concerns :

T h e  o r ig in a l b i l l w o u ld  h a ve  a llow e d  a p e rson  to en te r a p lace  w h e re  an  an im a l is 
c on fin ed  and  s u p p ly  the a n im a l w ith  necessa ry  fo o d  and  w a te r. I  rece ived  m an y  
re sp on se s  f r o m  an im a l c on tro l o ffic e rs , state t ro o p e rs , and  d is tr ic t a tto rn ey s  w h o  
s ta ted  tha t a llo w in g  p r iv a te  c itizens to en te r ano the r's  p ro p e r ty  c o u ld  re su lt  in  
se r io u s  p ro b lem s  w ith  c on s titu tio n a lity , lia b ility , p o ten tia l f o r  b o d i ly  con flic t, and  
m isu se  o f  the p ro v is io n  fo r , say , b u rg la rs , in tru d e rs , etc. B ased on  the concerns 
o f  these p ro fe s s io n a ls  it is m y  re c om m end a tion  that the com m ittee  e lim in a te  
Sec tion  1 o f  the o r ig in a l b i ll.

I  w o u ld  a ls o  lik e  to p ro v id e  fo r  the com m ittee's c on s id e ra t io n  the fo llo w in g  
changes, a lso  based  o n  respon ses to the o r ig in a l b ill.

S ec tion  1.
R e g a rd in g  the c r im in a l in ten t lan gu age , change " in ten tio n a lly "  to 
"k n ow in g ly ."  T h is  low e rs  the s tan d a rd  o f  m en ta l in ten t by  w h ich  an

FR O M :
D A T E :
RE :



accused can be charged . P ro secu to rs  h ave  sta ted  that the lan gu ag e  as it 
exists in  s ta tu te  m akes it v e ry  d iff ic u lt  to b r in g  abou t a conv ic tion .

R e g a rd in g  the d e fin it io n  o f  c ru e lty , change "in flic ts  seve re  and  p ro lo n g e d  
p h y s ica l p a in  o r  s u ffe r in g  on  an an im a l" to "in flic ts  seve re  p h y s ica l p a in  o r  
p ro lo n g e d  s u ffe r in g  o n  an an im a l." Th is change w as suggested  to m e  b y  
p ro secu to rs  w h o  be lie ve  the lan gu age  as it exists n ow  m akes the act o f  
c ru e lty  "u np ro secu tab le ." The  change o ffe rs  p ro secu to rs  m o re  op tio n s  
u n d e r  w h ich  to p ro secu te  and  lessens the d if f ic u lt  s ta n d a rd  w h ich  
c u rre n t ly  exists u n d e r statute .

R e g a rd in g  the c rim in a l in ten t language , change "reck le ss ly " to "w ith  
c rim in a l n eg lig ence ." Th is  change low e rs  the c rim in a l s ta n d a rd  to a le v e l 
w h ich , aga in , m akes it eas ie r to p rosecu te . R eck lessness is in d ica ted  b y  an 
aw areness and  consc ious d is reg a rd , w hereas c rim in a l neg lig ence is 
ind ica ted  b y  a fa i lu re  to pe rce ive . In  m os t a n im a l neg lec t and  abuse cases, 
the la t te r is u s u a lly  the in ten t, acco rd ing  to o ffic ia ls  w h o  d e a l w ith  an im a l 
c o n tro l issues. Y e t abusers a re  ra re ly  b ro u g h t to  c on v ic tion  because the 
law  req u ire s  a h ig h e r s tan da rd .

Sections 2 , 3 , 4 , 5 , 6 .
R e g a rd in g  the change to sta tu te a dd ing  to the p ow e rs  o f  1st and  2nd  
b o ro u g h s . M an y  o f  the responses m y  o ffic e  rece ived  add re ssed  the need  
fo r  b o ro u g h s  to h ave  the o p t io n  to a d op t o rd in an ces to p ro h ib it  c ru e lty  to 
a n im a ls . W ith o u t  this a u th o rity , b o ro u g h s  m ust tu rn  o v e r these cases to 
state t ro o p e rs  w h o  con s id e r them  a low  p r io r ity . M o s t cities and  b o ro u g h s  
in  the state a lre a d y  h ave  an im a l c on tro l system s w h ich  dea l w ith  
im p o u n d in g , licen s ing , and  d isp o s in g  o f  an im a ls . T h is  p ro v is io n  s im p ly  
add s to the b o rough 's  op tio n s  the ab ility  to p ro h ib it  c ru e lty  i f  they choose .

I  app rec ia te  y o u r  c on s id e ra tion  in schedu ling  a h ea ring  fo r  this b i ll a t y o u r
e a r lie s t conven ience .
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S P O N S O R  ST A T EM EN T  
C SH B  3 8 6

"A n a c t  r e l a t i n g  to  c r u e l t y  to  a n im a l s  a n d  to  t h e  p o w e r  o f  f i r s t  a n d  
s e c o n d  c la s s  b o ro u g h s  to  p r o h ib i t  c r u e l t y  t o  a n im a ls ."

This bill w as in troduced  in re spon se  to concern s exp ressed  by 
constitu en ts regarding the difficulty of prosecu ting cases which involve 
cruelty to animals. The bill also add resses the difficulty some boroughs 
are facing regarding the ir ability to enact o rdinances to prohib it cruelty  
to animals.

There have been m any acts of obvious neglect and cruelty across the 
sta te  which courts have been unable to prosecute because the language 
in the s ta tu te  is too difficult to prove. One d istric t atto rney h a s  testified 
th a t the cu rren t language which reads "intentionally inflicts severe and 
prolonged physical pain or suffering on an  animal," is "unprosecutable." 
He said, "a dead animal is your only evidence."

The p roposed  changes in CSHB 386 offer p ro secu to rs  a m ore 
workable s ta tu te . Changing "intentionally" to "knowingly" lowers the 
sta te  of m ind the sta te m u s t prove in prosecu ting a case. Changing the 
wording w hich describes th e  an im al's level of su ffering  offers more 
options unde r which to prosecute and lowers the difficult s tandard  which 
exists.

In o rder to prove cruelty th rough  neglect, cu rren t law requires th a t 
th e accused acted "recklessly" which m eans "a person  is aware of and  
consciously  d isregards a su b s ta n tia l and  un ju stifiab le  risk  th a t the 
resu lt will occur..." Criminal negligence is defined in our law to mean:

"a person fails to perceive a sub s tan tia l and unjustifiab le risk  th a t 
the re su lt will occur or th a t the circum stance exists: the risk  m u s t 
be of su ch  a n a tu re  and degree th a t th e  failu re to perceive it 
c o n s titu te s  a g ross dev iation for the s ta n d a rd  of care th a t a 
reasonab le person would observe in the situation."

Criminal negligence is a lower sta te  of m ind th an  recldessness.
—)



C S H B  3 8 6  ( c o n t i n u e d )

CS House Bill 386 also gives firs t and  second c lass bo roughs the 
option to adopt an ordinance to p roh ib it cruelty  to animals. As s ta te  law 
read s now, these  en tities m ay only license, im pound, and d ispose of 
anim als. W ithout the au tho rity  to deal w ith  neglect or abu se  issues, 
borough cases are often tu rned  over to s ta te  troopers who consider them  
a  low priority. One anim al control officer said, "unless the anim al is dead 
or unable to get up, troopers won't even investigate."

W ithout th is legislation, bo roughs need an  expensive vote of the 
people to en ac t an  o rd inance to p roh ib it c rue lty  to an im als. The 
proposed changes do no t m anda te  bo roughs to en ac t an im al cruelty  
ordinances, b u t merely gives them  the option if they choose to do so.

E x isting  law d es ig n a te s  th a t c ru e lty  to an im a ls  is a c la ss  A 
m isdemeanor. This rem ains unchanged.
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Dept. Affected:Revision Date:_________ ____________________________________
Title: "... cruelty to animals and the provision of food and BRU:
water to confined or impounded animals.’__________________________ Component:
Sponsor:
Requester:

Representative Grussendorf

Department of Law 
Criminal Division 
Criminal Division

Representative Grussendorf

Expenditures/Revenues
COMPONENT SERIAL NO. 

(Thousands o f Do lla rs )
2085

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

.CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY96) cost: $ 0.0

POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill amends Alaska laws relating to cruelty to animals in two ways. First, the bill amends AS 11.61.140 
to lower the legal standard of conduct from one who acts intentionally to one who acts knowingly and inflicts 
severe physical pain or prolonged suffering on an animal. Similarly, the bill lowers the legal standard of conduct 
from one who acts recklessly to one who acts with criminal negligence and neglects an animal and, as a result 
of that neglect, causes the death of the animal or causes severe physical pain or prolonged suffering of the 
animal. These changes have the effect of making cruelty to animal cases easier to prove and, consequently, 
they will not have a fiscal impact.

Second, the bill amends AS 29.35 to authorize first and second class boroughs to enact ordinances 
prohibiting cruelty to animals. Providing this authority will allow local governments to deal with a problem that 
is primarily one of local concern.
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Richard I. Pegues, Direcmc. 
Administrative Services

Prepared by: 
Division:

Approved by Commissioner: 
Agency: ________

Bruce M. Botelho, Attdmey General
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Date:.

Date:
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Department of Law
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Fairbanks N o rth  Star Bo rough_________________
8 0 9  Pioneer Road P .O .  Box 7 1 2 6 7  Fairbanks, Alaska 9 9 7 0 7 - 1 2 6 7  907 /459 -100C

MEMORANDUM

Dan LaSota, Assemblymember 
Ardith Lynch, Borough Attorney 
September 7,1995 

SUBJECT: Authority to Prosecute Cruelty To Animals

This memo is in response to your request regarding the borough’s animal control 
powers and ordinance. A second-class borough can exercise powers that are 
approved by the voters or authorized by the legislature. Following is a chronology of 
the borough’s animal control powers:

Y e a r  Me thod  P o w e r
1965 Voter approval dog control

1966 AS 07.15.360 dog control (by ordinance, without voter approval)

1972 AS 29.48.035(a)(5) to regulate licensing, impounding and disposition of
animals (by ordinance, without voter approval)

1978 BOROUGH ORDINANCE ENACTED

1985 AS 29.35.210 to license, impound and dispose of animals by
ordinance (without voter approval)

In 1978, the borough enacted FNSB 6.24.040, which classifies as a misdemeanor the 
failure to provide adequate food, water, shelter or veterinary care to prevent suffering of 
an animal. The court ruled that the borough has the power to prohibit cruelty to dogs 
only: the borough's powers with respect to other animals are limited to “ licensing, 
impounding, and disposing." In ordei to cure the problem with the Borough’s animal 
cruelty ordinance, the voters or the legislature would need to authorize additional 
animal control powers

TO:
FROM:
DATE:

I f y o u  n e e d  a n y  a d d i t i o n a l i n f o r m a t i o n ,  d o  n o t  h e s i t a t e  t o  c o n t a c t  m e .




