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House B i ll 360: "An Act prohibiting the Department of
Environmental Conservation from including an 
administrative fine in certain consent orders or 
other agreements."

Sponsor: Representative Gene T h e r r ia u l t^ ^ ^

Sponsor Statem ent

This legislation is intended to halt a practice currently in use by the 
D epartm ent of Environmental Conservation that allows the agency to levy 
fines w ithout having the specific statutory authority to do so. Under current 
law, DEC has broad authority to "enter into contracts necessary or convenient 
to carry ou t the functions, powers and duties of the department." Under that 
authority, DEC can issue a "consent order" that functions as a contract with 
an entity the DEC believes has violated an emission standard or law. In the 
contract, DEC agrees to forgo other remedies in return for the agreement of 
the other party to abate the alleged pollution and pay a fine for past alleged 
pollution. Although this practice could possibly hold up in court if 
challenged, I do not believe it is appropriate as a policy matter for an agency 
to levy administrative fines and penalties when the Legislature has chosen 
not to grant them that specific power.



Sectional Analysis
House B i l l 360, "An Act prohibiting the Department o f Environmental 
Conservation from  including an administrative fine in certain consent orders 
o r other agreements.

Section 1 Adds a new section that prohibits the Department o f
Environmental Conservation from  includ ing in a consent order 
a provision that requires the other party to pay a fine fo r a 
vio la tion o r alleged v io la tion  under AS 46.03.
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T o : R e p re sen ta t iv e  Joe G re en
C h a irm a n , H ou se  R e sou rce s  C om m itte e

F r o m : R ep re sen ta t iv e  G ene  T h e r r i a u J ^ ^ ^ * * 1' ' ^

D a te : F e b ru a ry  1 3 ,1 9 9 6

R e : H e a r in g  R equest fo r  H ou se  B ill 3 6 0

I  w o u ld  lik e  to  req u e s t a h ea rin g  fo r  H ou se  B ill 3 60 , "A n  Act p ro h ib it in g  the 
D e p a r tm e n t  o f  E n v iro n m e n ta l C o n s e rv a t io n  fr o m  in c lu d in g  an 
a d m in is t ra t iv e  fin e  in  c e rta in  con sen t o rd e rs  o r  o th e r ag reem en ts ."

T h is  le g is la t io n  is in te n d ed  to h a lt  a p ractice c u r re n t ly  in  use b y  the 
D e p a r tm e n t o f  E n v iro n m e n ta l C o n se rv a t io n  tha t a llo w s  the agency  to le v y  
f in e s  w ith o u t  h a v in g  the  spec ific  s ta tu to ry  a u th o r ity  to d o  so .

A tta ch ed  to  th is m em o ra n d u m  a re a S p o n so r S ta tem en t a nd  Sec tion a l 
A n a ly s e s . I w o u ld  app rec ia te  c on s id e ra tio n  o f  th is b i l l a t the C om m itte e 's  
e a r lie s t  c on ven ien ce . T h a n k  y ou .



S T A T E  O F  A L A S K A  
D E P A R T M E N T  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N  

D I V I S I O N  O F  E N V I R O N M E N T A L  H E A L T H  
D R I N K I N G  W A T E R  P R O G R A M

A L A S K A  D E P A R T M E N T  OF 
E N V I R O N M E N T A L  C O N S E R V A T I O N

C o m p l a i n a n t ,

va.

R e s p o n d e n t

C O M P L I A N C E  O R D E R  B Y  C O N S E N T  

C .O .  # __________________

T h e  A l a s k a  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n

( " d e p a r t m e n t " )  a n d  ______________________  ( " r e s p o n d e n t "  o r  "_____________ " )

e n t e r  i n t o  t h i s  C o m p l i a n c e  O r d e r  b y  C o n s e n t ,  s t i p u l a t i n g  a n d  

a g r e e i n g  t h a t :

1 .  R e s p o n d e n t  i s  r e s p o n s i b l e  f o r  t h e  C l a s s  A  p u b l i c

w a t e r  s y s t e m  s e r v i n g  t h e  __________________________  ( P u b l i c  W a t e r  S y s t e m

I d e n t i f i c a t i o n  N u m b e r  ___________________ ) p l a n t ,  l o c a t e d  i n   ,

A l a s k a .

2 .  R e s p o n d e n t  i s  p r o v i d i n g  w a t e r  t h r o u g h  t h i s  p u b l i c  

w a t e r  s y s t e m  f r o m  a  s u r f a c e  w a t e r  s o u r c e  t h a t  i s  n o t  f i l t e r e d .

3 .  T h e  U .  S .  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y ,  i n

c o n s u l t a t i o n  w i t h  t h e  d e p a r t m e n t ,  n o t i f i e d  ___________________ i n  w r i t i n g

o n  M a r c h  1 2 ,  1 9 9 2  t h a t  i t  c o u l d  n o t  c o n t i n u e  t o  p r o v i d e  

u n f i l t e r e d  s u r f a c e  w a t e r  a f t e r  J u n e  2 9 ,  1 9 9 3 .



4 .  T h e  d e p a r t m e n t  n o t i f i e d    i n  w r i t i n g  o n

D e c e m b e r  2 9 ,  1 9 9 2 ,  t h a t  t h i s  w a t e r  s y s t e m  w i l l  b e  r e q u i r e d  t o  

c o m p l y  w i t h  t h e  S u r f a c e  W a t e r  T r e a t m e n t  R u l e ' s  a d e q u a t e  

f i l t r a t i o n  a n d  d i s i n f e c t i o n  r e q u i r e m e n t s .

5 .    w r o t e  t o  t h e  d e p a r t m e n t  o n  N o v e m b e r  4 ,

1 9 9 3 ,  r a q u e s t i i  g  a n  e x t e n s i o n ,  f o r  o n e  y e a r  f r o m  t h e  d a t e  o f  t h e  

l e t t e r ,  t o  p u r c h a s e  a n d  i n s t a l l  t h e  n e c e s s a r y  e q u i p m e n t .

6 .    w r o t e  t o  t h e  d e p a r t m e n t  o n  O c t o b e r  3 ,

1 9 9 5 ,  r e q u e s t i n g  a n o t h e r  e x t e n s i o n ,  u n t i l  A u g u s t  3 1 ,  1 9 9 6 ,  t o  

c o m p l e t e  t h e  c o n s t r u c t i o n  a n d  i n s t a l l a t i o n  o f  t h e  r e q u i r e d  

d r i n k i n g  w a t e r  s y s t e m  a n d  t o  c o m p l y  w i t h  t h e  r u l e .

7 .  T h e  d e p a r t m e n t  a l l e g e s  t h a t  t h e  _______________ f a i l e d

t o  s a m p l e  t h e  p u b l i c  w a t e r  s y s t e m  f o r :

a .  v o l a t i l e  o r g a n i c  c h e m i c a l s ,  o n c e  e v e r y  y e a r  

a s  r e q u i r e d  b v  1 8  A A C  8 0 . 2 0 0 ;  a n n u a l  s a m p l i n g  w a s  m i s s e d  i n  

c a l e n d a r  y e a r  1 9 9 4 .

b .  l e a d  a n d  c o p p e r ,  a  s e t  o f  f i v e  s a m p l e s  f o r  

t w o  c o n s e c u t i v e  s i x  m o n t h s  a s  r e q u i r e d  b y  1 8  A A C  8 0 . 8 5 0 ;  s a m p l e s  

w e r e  m i s s e d  d u r i n g  t h e  i n i t i a l  m o n i t o r i n g  p e r i o d ,  J u l y  1 ,  1 9 9 3  -  

J u n e  3 0 ,  1 9 9 4 .

8 .  T h e  d e p a r t m e n t  f u r t h e r  a l l e g e s  t h a t  t h e  R e s p o n d e n t  

f a i l e d  t o  n o t i f y  a l l  p e r s o n s  s e r v e d  o y  t h i s  p u b l i c  w a t e r  s y s t e m  

o f  t h e s e  v i o l a t i o n s  a n d  o f  t h e i r  f a i l u r e  t o  m o n i t o r ,  a s  r e q u i r e d  

b y  1 8  A A C  8 0 . 9 0 0 .

9 .    p a s t  a n d  f u t u r e  p r o v i s i o n  o f  u n f i l t e r e d

s u r f a c e  w a t e r  t h r o u g h  i t s  _____________  p u b l i c  w a t e r  s y s t e m  h a s  b e e n
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a n d  w i l l  b e  i n  v i o l a t i o n  o f  a t  l e a s t  A S  4 6 . 0 3 . 7 2 0  a n d  A l a s k a ' s  

D r i n k i n g  W a t e r  R e g u l a t i o n s ,  1 8  A A C  8 0 ,  i n c l u d i n g  b u t  n o t  l i m i t e d  

t o  1 8  A A C  8 0 . 5 0 0 ,  8 0 . 5 0 1 ,  8 0 . 5 0 5 ,  8 0 . 5 1 0 ,  8 0 . 5 3 0 ,  8 0 . 5 4 0 ,  8 0 . 5 6 0 ,  

8 0 . 5 8 0 .

1 0 .  I n  c o n s i d e r a t i o n  o f  t h e  D e p a r t m e n t ' s  p r o m i s e  t o  

r e f r a i n  f r o m  p u r s u i n g  a d m i n i s t r a t i v e  c o m p l i a n c e  o r d e r  p r o c e e d i n g s

u n d e r  A S  4 6 . 0 3 . 8 5 0 ,    s t i p u l a t e s  a n d  a g r e e s  t o  t h e

c o n d i t i o n s  o f  t h i s  C o m p l i a n c e  O r d e r  b y  C o n s e n t .

1 1 .    s h a l l ,  b y  n o  l a t e r  t h a n  J u n e  1 5 ,

1 9 9 6 ,  b e g i n  c o n s t r u c t i o n  o f  t h e  i m p r o v e m e n t s  a s  d e s c r i b e d  

a c c o r d i n g  t o  t h e  e n g i n e e r i n g  p l a n s  i t  h a s  a l r e a d y  s u b m i t t e d  t o  

t h e  d e p a r t m e n t  a n d  w h i c h  t h e  d e p a r t m e n t  a p p r o v e d  o n  M a r c h  2 ,

1 9 9 5 .

1 2 .    s h a l l ,  b e g i n n i n g  w i t h i n  3 0  d a y s  o f

t h e  e f f e c t i v e  d a t e  o f  t h i s  C o m p l i a n c e  O r d e r  b y  C o n s e n t ,  s u b m i t  

p r o g r e s s  r e p o r t s  t o  t h e  d e p a r t m e n t  o n  a  m o n t h l y  b a s i s .  R e p o r t s  

s h a l l  o u t l i n e  a c c o m p l i s h m e n t s  a n d  p r o b l e m s  e n c o u n t e r e d  w h i l e  

f u l f i l l i n g  t h e  r e q u i r e m e n t s  o f  t h i s  c o m p l i a n c e  o r d e r .  T h e  

r e p o r t s  a r e  t o  b e  s u b m i t t e d  w i t h i n  1 0  d a y s  o f  t h e  e n d  o f  e a c h  

m o n t h  t o :

A l a s k a  D e p a r t m e n t  o f  E n v i r o n m e n t a l
C o n s e r v a t i o n
5 5 5  C o r d o v a  S t .
A n c h o r a g e ,  A K  9 9 5 0 1

1 3 .  T h e  R e s p o n d e n t  s h a l l ,  b y  N o v e m b e r  1 ,  1 9 9 6 ,  h a v e

c o m p l e t e d  i n s t a l l a t i o n  o f  t h e  p u b l i c  w a t e r  s y s t e m  f o r  t h e  _____________

p l a n t  a p p r o v e d  i n  t h e  d e p a r t m e n t ' s  a p p r o v a l  l e t t e r  o f  M a r c h  2 ,  1 9 9 5  
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a n d  t h i s  s y s t e m  s h a l l  b e  a t  t h a t  t i m e  p h y s i c a l l y  a n d  l e g a l l y  

c a p a b l e  o f  o p e r a t i o n .

1 4 .  T h e  R e s p o n d e n t  s h a l l ,  b y  D e c e m b e r  1 ,  1 9 9 6 ,  s u b m i t  

t o  t h e  d e p a r t m e n t  A s - B u i l t  P l a n s  u n d e r  1 8  A A C  8 0 . 3 5 0 ,  s i g n e d  b y  a n  

A l a s k a n  r e g i s t e r e d  e n g i n e e r  w h i c h  m e e t  a l l  t h e  c o n d i t i o n s  s t a t e d  i n  

t h e  d e p a r t m e n t ’ s  M a r c h  2 ,  1 9 9 5  a p p r o v a l  l e t t e r .

1 5 .  T h e  R e s p o n d e n t  s h a l l  c o l l e c t  w a t e r  s a m p l e s  f o r  

a n a l y s i s  b y  a  c e r t i f i e d  d r i n k i n g  w a t e r  l a b o r a t o r y ,  b y  M a r c h  1 5 ,  

1 9 9 6  f o r :

a )  c o l i f o r m  b a c t e r i a ,  i n  a c c o r d a n c e  w i t h  1 8  A A C  

8 0 . 6 0 5 .  R e s p o n d e n t  s h a l l  c o n t i n u e  t a k i n g  s a m p l e s  f o r  c o l i f o r m  

b a c t e r i a  d u r i n g  t h e  f i r s t  w e e k  o f  e v e r y  m o n t h .  I f  a n y  m o n t h l y  

s a m p l e  i s  f o u n d  t o  c o n t a i n  e i t h e r  ( a )  a n y  c o l i f o r m  b a c t e r i a  o r

( b )  o t h e r  b a c t e r i a  i n  a m o u n t s  t o o  n u m e r o u s  t o  c o u n t ,  t h e  R e s p o n d e n t  

s h a l l  s u b m i t  r e p e a t  o r  a d d i t i o n a l  s a m p l e s  a s  d i r e c t e d  b y  t h e  

d e p a r t m e n t .

b )  v o l a t i l e  o r g a n i c  c h e m i c a l s  ( V O C ' s ) ,  i n  

a c c o r d a n c e  w i t h  1 8  A A C  8 0 . 2 0 0 .  I f  V O C ' s  a r e  d e t e c t e d  i n  a n y  o f  t h e  

s a m p l e s ,  m o n i t o r i n g  m u s t  b e  r e p e a t e d  a s  r e q u i r e d  b y  t h e  d e p a r t m e n t .

1 6 .  T h e  R e s p o n d e n t ,  a s  r e q u i r e d  b y  1 8  A A C  8 0 . 5 3 0 ,  s h a l l  

p r o v i d e  i n t e r i m  d i s i n f e c t i o n  t r e a t m e n t  t h a t  w i l l  p r o v i d e  a  r e s i d u a l  

d i s i n f e c t i o n  c o n c e n t r a t i o n  i n  t h e  w a t e r  e n t e r i n g  t h e  d i s t r i b u t i o n  

s y s t e m  n o t  l e s s  t h a n  0 . 8  m g / 1 .  T h e  d a i l y  c h l o r i n e  a n d  t u r b i d i t y  

r e a d i n g s  s h o u l d  b e  s u b m i t t e d  t o  t h e  d e p a r t m e n t  w i t h i n  t e n  d a y s  

a f t e r  t h e  e n d  o f  t h e  m o n t h  d u r i n g  w h i c h  t h e  s a m p l e s  w e r e  t a k e n .
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1 7 .  T h e  R e s p o n d e n t  s h a l l  c o l l e c t  w a t e r  s a m p l e s  f o r  

a n a l y s i s  b y  a  c e r t i f i e d  d r i n k i n g  w a t e r  l a b o r a t o r y ,  b y  J u n e  3 0 ,  

1 9 9 6 ,  f o r  l e a d  a n d  c o p p e r ,  i n  a c c o r d a n c e  w i t h  1 8  A A C  8 0 . 8 5 0 .  A  

s e c o n d  s e t  o f  s a m p l e s  s h a l l  b e  c o l l e c t e d  b e f o r e  D e c e m b e r  3 1 ,  1 9 9 6 .

1 8 .  A l l  s c h e d u l e s  c o n t a i n e d  h e r e i n  w i l l  b e  c o n s i d e r e d  

e n f o r c e a b l e  c o n d i t i o n s  u n d e r  t h e  t e r m s  o f  t h i s  o r d e r .

1 9 .  I f ,  f o r  a n y  r e a s o n ,  R e s p o n d e n t  i s  u n a b l e  t o  c o m p l y  

w i t h  a  t e r m  o r  c o n d i t i o n  o f  t h i s  o r d e r ,  i n c l u d i n g  a  t i m e  d e a d l i n e ,  

o r  s h o u l d  R e s p o n d e n t  a n t i c i p a t e  a  f u t u r e  c a u s e  f o r  n o n c o m p l i a n c e ,  

R e s p o n d e n t s  s h a l l  i m m e d i a t e l y  n o t i f y  t h e  d e p a r t m e n t  i n  w r i t i n g  w i t h  

a  d e t a i l e d  e x p l a n a t i o n  o f  t h e  c o n d i t i o n  o r  c o n d i t i o n s  a n d

R e s p o n d e n t s '  p r o p o s a l  t o  r e m e d y  t h e  v i o l a t i o n  a n d  a  t i m e t a b l e  f o r  

c o m p l i a n c e .  I f  R e s p o n d e n t  e s t a b l i s h e s  t h e  g r o u n d s  f o r

n o n c o m p l i a n c e  t o  t h e  s a t i s f a c t i o n  o f  t h e  d e p a r t m e n t ,  R e s p o n d e n t ' s  

o b l i g a t i o n  t o  m e e t  t h e  a p p l i c a b l e  r e q u i r e m e n t  m a y  b e  e x t e n d e d  o r  

a l t e r e d  a s  t h e  d e p a r t m e n t ,  i n  i t s  d i s c r e t i o n ,  d e e m s  w a r r a n t e d .

2 0 .  I n  t h e  e v e n t  t h a t  R e s p o n d e n t  f a i l s  t o  m e e t  a n y

d e a d l i n e  o r  o t h e r  c o n d i t i o n  c o n t a i n e d  i n  t h i s  o r d e r ,  R e s p o n d e n t  

s h a l l  p a y  t o  t h e  d e p a r t m e n t  s t i p u l a t e d  p e n a l t i e s  a s  f o l l o w s :

( a )  i f  R e s p o n d e n t  f a i l s  t o  c o m p l e t e  i n s t a l l a t i o n  i n

a c c o r d a n c e  w i t h  p a r a g r a p h  1 3 ,  a b o v e ,  R e s p o n d e n t  s h a l l  

i m m e d i a t e l y  o w e  a n d  p a y  t o  t h e  d e p a r t m e n t  $ 4 , 0 0 0 .

( b )  i f  R e s p o n d e n t  f a i l s  t o  c o l l e c t  o r  s u b m i t  w a t e r

s a m p l e s  o r  w a t e r  a n a l y s i s  r e p o r t s  a s  o u t l i n e d  i n  t h i s  

C o m p l i a n c e  O r d e r  B y  C o n s e n t  o r  a s  r o u t i n e l y  r e q u i r e d  o f  a  

C l a s s  A  p u b l i c  w a t e r  s y s t e m ,  R e s p o n d e n t  s h a l l  p a y  $ 5 0 0  f o r
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e a c h  m o n i t o r i n g  v i o l a t i o n  i n c u r r e d .  T h i s  s u b p a r a g r a p h  s h a l l  

a p p l y  t o  w a t e r  s a m p l e s  o r  w a t e r  a n a l y s i s  r e p o r t s  w h i c h  a r e  

r e q u i r e d  t o  b e  s u b m i t t e d  p r i o r  t o  F e b r u a r y  1 ,  1 9 9 8 .

( c )  i f  R e s p o n d e n t  f a i l s  t o  c o m p l y  w i t h  a n y  o t h e r  d e a d l i n e

o r  c o n d i t i o n  o f  t h i s  C o m p l i a n c e  O r d e r  b y  C o n s e n t  a n d

R e s p o n d e n t  t h e r e a f t e r  o p e r a t e s  t h e  _____________________ p l a n t ,

R e s p o n d e n t  s h a l l  i m m e d i a t e l y  o w e  a n d  p a y  t o  t h e  d e p a r t m e n t  

$ 5 0 0  p e r  d a y  f o r  e a c h  d a y  t h e  s y s t e m  o p e r a t e d  i n  n o n c o m p l i a n c e

w i t h  t h e  d e a d l i n e  o r  c o n d i t i o n .

_________________  t h a t  t h e  s t i p u l a t e d  p e n a l t i e s  s e t  f o r t h  i n  t h i s

p a r a g r a p h  d o  n o t  p r e c l u d e  t h e  d e p a r t m e n t  f r o m  e l e c t i n g  t o

p u r s u e  a n d  a r e  i n  a d d i t i o n  t o  a n y  o t h e r  r e m e d i e s  o r  s a n c t i o n s  

a v a i l a b l e  t o  t h e  d e p a r t m e n t  a s  a  r e s u l t  o f  R e s p o n d e n t ' s  b r e a c h  

o f  t h i s  c o m p l i a n c e  o r d e r .

2 1 .  R e s p o n d e n t  a c k n o w l e d g e s  a n d  a g r e e s  t h a t  t h i s

C o m p l i a n c e  O r d e r  b y  C o n s e n t  c o n s t i t u t e s  a n  o r d e r  o f  t h e  d e p a r t m e n t  

f o r  a l l  p u r p o s e s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  t h e  p u r p o s e s  o f  A S  

4 6 . 0 3 . 7 6 5 ,  A S  4 6 . 0 3 . 7 6 0 ,  A S  4 6 . 0 3 . 7 9 0  a n d  A S  4 6 . 0 3 . 8 5 0 ,  a n d  t h a t  

s h o u l d  a n y  p r o v i s i o n s  o f  t h i s  C o m p l i a n c e  O r d e r  b y  C o n s e n t  n o t  b e  

m e t ,  i n c l u d i n g  a n y  p r o v i s i o n  o f  a n y  p l a n  s u b m i t t e d  a n d  a p p r o v e d

p u r s u a n t  t o  t h i s  C o m p l i a n c e  O r d e r ,  t h e  d e p a r t m e n t  m a y  i n i t i a t e

l e g a l  p r o c e e d i n g s  f o r  s u c h  b r e a c h ,  a n d  m a y  s e e k  e n f o r c e m e n t  o f  t h i s  

o r d e r ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  a c t i o n s  f o r  s p e c i f i c  

p e r f o r m a n c e ,  i n j u n c t i v e  r e l i e f ,  d a m a g e s ,  a n d / o r  c o s t s .  T h e  

R e s p o n d e n t  a g r e e s  t o  p a y  t h e  d e p a r t m e n t ' s  f u l l  a t t o r n e y  f e e s  s h o u l d  

t h e  d e p a r t m e n t  p r e v a i l  i n  s u c h  a n  a c t i o n .  A d d i t i o n a l l y  o r
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a l t e r n a t i v e l y ,  i n  i t s  s o l e  d i s c r e t i o n ,  t h e  d e p a r t m e n t  m a y  p u r s u e  

f o r m a l  a d m i n i s t r a t i v e  a c t i o n  a n d / o r  m a y  f i l e  a  s u i t  f o r  i n j u n c t i v e  

r e l i e f ,  c i v i l  p e n a l t i e s ,  a n d / o r  f o r  d a m a g e s  u n d e r  A S  4 6  0 3 . 7 6 0  o r  

A S  4 6 . 0 3 . 8 2 2 ,  a n d / o r  m a y  p u r s u e  c r i m i n a l  p e n a l t i e s  u n d e r  A S  

4 6 . 0 3 . 7 9 0 ,  a n d / o r  m a y  p u r s u e  a n y  o t h e r  a p p r o p r i a t e  r e l i e f  u n d e r  a n y  

o t h e r  p r o v i s i o n  o f  l a w .

2 2 .  I n  t h e  e v e n t  o f  R e s p o n d e n t ' s  b r e a c h  o f  a  p r o v i s i o n  

o f  t h i s  C o m p l i a n c e  O r d e r  b y  C o n s e n t ,  R e s p o n d e n t  c o n s e n t s  t o  t h e  

e n t r y  o f  t e m p o r a r y  a n d / o i  p r e l i m i n a r y  i n j u n c t i v e  r e l i e f  a g a i n s t  i t  

f o r  t h e  p u r p o s e  o f  e n j o i n i n g  s u c h  v i o l a t i o n .  R e s p o n d e n t  a g r e e s  

t h a t  t h e  d e p a r t m e n t  m a y  a p p l y  t o  a n d  o b t a i n  s u c h  i n j u n c t i v e  r e l i e f  

f r o m  t h e  S u p e r i o r  C o u r t  f o r  t h e  S t a t e  o f  A l a s k a  w i t h o u t  a  s h o w i n g  

o f  i m m i n e n t  t h r e a t  o f  c o n t i n u e d  v i o l a t i o n  o r  p r o b a b l e  s u c c e s s  o n  

t h e  m e r i t s ,  o r  t h e  n e c e s s i t y  o f  d e m o n s t r a t i n g  p h y s i c a l  i r r e p a r a b l e  

h a r m ,  b u t  m u s t  o n l y  s h o w  t h e  v i o l a t i o n  o f  t h i s  C o m p l i a n c e  O r d e r  b y  

C o n s e n t .

2 3 .  T h e  d e p a r t m e n t  e x p r e s s l y  r e s e r v e s  i t s  r i g h t  t o  

i n i t i a t e  a n y  a d m i n i s t r a t i v e  o r  l e g a l  p r o c e e d i n g  r e l a t e d  t o  a n y  

v i o l a t i o n ,  i n c l u d i n g  a  p r o c e e d i n g  f o r  i n j u n c t i v e  r e l i e f  a n d  c i v i l  

p e n a l t i e s  a n d / o r  d a m a g e s  u n d e r  A S  4 6 . 0 3 . 7 6 0  o r  A S  4 6 . 0 3 . 7 6 5  o r  a n y  

c o m b i n a t i o n  t h e r e o f  a n d  f o r  c r i m i n a l  p e n a l t i e s  u n d e r  A S  4 6 . 0 3 . 7 9 0  

a n d  f o r  a n y  o t h e r  a p p r o p r i a t e  r e m e d y  f o r  a n y  v i o l a t i o n  a r i s i n g  f r o m  

t h e  e v e n t s  a l l e g e d  h e r e i n  ( e x c e p t  a s  p r o v i d e d  i n  p a r a g r a p h  1 0 ,  

a b o v e )  o r  f o r  a n y  f u t u r e  v i o l a t i o n .  I n  a d d i t i o n ,  t h e  d e p a r t m e n t  

r e s e r v e s  t h e  r i g h t  t o  i n i t i a t e  a p p r o p r i a t e  l e g a l  a c t i o n  a s  t o  a n y  

m a t t e r  i f  s u b s e q u e n t l y  d i s c o v e r e d  e v e n t s  o r  c o n d i t i o n s  c o n s t i t u t e
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a n  i m m e d i a t e  t h r e a t  t o  p u b l i c  h e a l t h ,  p u b l i c  s a f e t y ,  o r  t h e  

e n v i r o n m e n t ,  w h e t h e r  o r  n o t  t h e  d e p a r t m e n t  m a y  h a v e  b e e n  a b l e  t o  

d i s c o v e r  t h e  e v e n t  o r  c o n d i t i o n  p r i o r  t o  e n t e r i n g  i n t o  t h i s  

C o m p l i a n c e  O r d e r  b y  C o n s e n t .

2 4 .  T h i s  C o m p l i a n c e  O r d e r  b y  C o n s e n t  i s  n o t  a n d  s h a l l  

n o t  b e  c o n s t r u e d  t o  b e  a  w a i v e r  o f  a n y  c a u s e  o f  a c t i o n  o r  

r e g u l a t o r y  a u t h o r i t y  w h i c h  m a y  b e  c l a i m e d  o r  e x e r c i s e d  b y  a n y  

a g e n c y  o r  d e p a r t m e n t  o f  t h e  S t a t e  o f  A l a s k a  o t h e r  t h a n  t h e  

D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n .  R e s p o n d e n t  r e c o g n i z e s  

t h a t  i t  m a y  b e  s u b j e c t  t o  a d d i t i o n a l  r e q u i r e m e n t s  i m p o s e d  b y  o t h e r  

l o c a l ,  s t a t e ,  o r  f e d e r a l  a g e n c i e s .

2 5 .  T h i s  C o m p l i a n c e  O r d e r  b y  C o n s e n t  d o e s  n o t  a f f i x  o r  

o t h e r w i s e  a f f e c t  o b l i g a t i o n s ,  l i a b i l i t i e s ,  c l a i m s ,  d e f e n s e s ,  o r  

r i g h t s  a s  b e t w e e n  R e s p o n d e n t  a n d  a n y  o t h e r  p a r t y  p o t e n t i a l l y  

r e s p o n s i b l e  f o r  t h e  _______________ p u b l i c  w a t e r  s y s t e m .

2 6 .  R e s p o n d e n t  a c k n o w l e d g e s  b y  e x e c u t i o n  o f  t h i s  

c o m p l i a n c e  o r d e r  t h a t  i t  i s  w a i v i n g  r i g h t s  i t  m a y  h a v e  w e r e  t h e  

d e p a r t m e n t  t o  i s s u e  a  m a n d a t o r y  c o m p l i a n c e  o r d e r  u n d e r  A S  4 6 . 0 3 . 8 5 0  

a n d  1 8  A A C  9 5 ,  i n c l u d i n g  t h e  r i g h t  t o  a n  a d j u d i c a t o r y  h e a r i n g  a n d  

j u d i c i a l  r e v i e w  o f  t h e  d e p a r t m e n t ' s  d e t e r m i n a t i o n s  i n  t h i s  m a t t e r ,  

a n d  t h a t  t h e s e  r i g h t s  a r e  k n o w i n g l y  a n d  v o l u n t a r i l y  w a i v e d .

2 7 .  N o t h i n g  i n  t h i s  C o m p l i a n c e  O r d e r  b y  C o n s e n t  s h a l l  b e  

c o n s t r u e d  a s  a l t e r i n g  R e s p o n d e n t s '  e x i s t i n g  o r  f u t u r e  o b l i g a t i o n s  

t o  m o n i t o r ,  r e c o r d ,  o r  r e p o r t  i n f o r m a t i o n  r e q u i r e d  u n d e r  a n y  

e n v i r o n m e n t a l  o r  p u b l i c  h e a l t h  l a w s ,  r e g u l a t i o n s  o r  p e r m i t s ,  o r  t o  

a l l o w  t h e  d e p a r t m e n t  a c c e s s  t o  s u c h  i n f o r m a t i o n .
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2 8 .  R e s p o n d e n t  h e r e b y  e x p r e s s l y  g r a n t s  t h e  d e p a r t m e n t

a c c e s s  t o  i t s  ________________________  C l a s s  A  p u b l i c  w a t e r  s y s t e m  f o r

i n s p e c t i o n  o f  t h e  s y s t e m  a n d  t h e  r e c o r d s  o f  t h e  s y s t e m ' s  o p e r a t i o n  

a t  a n y  t i m e  d u r i n g  a n y  b u s i n e s s  d a y  w i t h o u t  a n y  p r i o r  n o t i c e .

2 9 .  T h e  S t a t e  o f  A l a s k a  s h a l l  n o t  b e  h e l d  a s  a  p a r t y  t o  

a n y  c o n t r a c t  e n t e r e d  i n t o  b y  R e s p o n d e n t  r e l a t e d  t o  a c t i v i t i e s  

c o n d u c t e d  p u r s u a n t  t o  t h i s  c o m p l i a n c e  o r d e r  b y  c o n s e n t .

3 0 .  R e s p o n d e n t  a g r e e s  t o  h o l d  t h e  S t a t e  o f  A l a s k a  a n d  

i t s  r e p r e s e n t a t i v e s ,  a g e n t s ,  a n d  e m p l o y e e s  h a r m l e s s  a n d  t o  

i n d e m n i f y  a n d  d e f e n d  t h e  S t a t e  o f  A l a s k a  a g a i n s t  a l l  c l a i m s  

( i n c l u d i n g  b u t  n o t  l i m i t e d  t o  l e g a l ,  e q u i t a b l e ,  o r  a d m i n i s t r a t i v e  

c l a i m s ) , l i a b i l i t i e s ,  l o s s e s ,  a n d  d a m a g e s ,  a n d  c o s t s  a w a r d e d  o r  

i n c u r r e d ,  i n c l u d i n g  a t t o r n e y  f e e s ,  a n d  a g a i n s t  a l l  c l a i m s  a n d  

a c t i o n s  ( i n c l u d i n g  b u t  n o t  l i m i t e d  t o  l e g a l ,  e q u i t a b l e ,  o r  

a d m i n i s t r a t i v e  c l a i m s  a n d  a c t i o n s ) , w h e t h e r  w r o n g f u l l y  b r o u g h t  o r  

n o t ,  f o r  i n j u r y  t o  o r  d e a t h  o f  p e r s o n s  a n d  l o s s  o f  o r  d a m a g e  t o  

p r o p e r t y  a r i s i n g  o u t  o f  o r  i n  a n y  m a n n e r  c o n n e c t e d  w i t h  t h e  

i n c i d e n t s  w h i c h  g i v e  r i s e  t o  t h i s  C o m p l i a n c e  O r d e r  b y  C o n s e n t ,  

e x c e p t  f o r  a n y  c l a i m s  a r i s i n g  o u t  o f  t h e  s o l e  n e g l i g e n c e  o f  t h e  

S t a t e .

3 1 .  R e s p o n d e n t  a g r e e s  t h a t  t h i s  C o m p l i a n c e  O r d e r  b y  

C o n s e n t  s h a l l  a p p l y  t u  a n d  b i n d  t h e i r  a g e n t s ,  h e i r s ,  a s s i g n s ,  a n d  

s u c c e s s o r s  a n d  a l l  p e r s o n s ,  c o n t r a c t o r s ,  a n d  c o n s u l t a n t s  a c t i n g  o n  

t h e i r  b e h a l f .  I f  R e s p o n d e n t  t r a n s f e r s ,  s e l l s  o r  l e a s e s  t h e  

p r e m i s e s  d e s c r i b e d  ' n  p a r a g r a p h  o n e  t o  a n o t h e r  p a r r y  p r i o r  t o  

R e s p o n d e n t s '  f u l f i l l m e n t  o f  t h e  p r o v i s i o n s  o f  t h i s  o r d e r ,
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R e s p o n d e n t  s h a l l  i n c o r p o r a t e  a  c o p y  o f  t h i s  o r d e r  i n t o  t h e  

d o c u m e n t s  o f  t r a n s f e r  o r  l e a s e ,  a n d  s h a l l  p r o v i d e  i n  t h o s e  

d o c u m e n t s  t h a t  t h e  n e w  o w n e r s  o r  l e s s e e s  s h a l l  t a k e  o r  l e a s e

s u b j e c t  t o  t h e  t e r m s  a n d  c o n d i t i o n s  o f  t h i s  c o m p l i a n c e  o r d e r ;  

h o w e v e r ,  r e s p o n d e n t ' s  f a i l u r e  t o  c o m p l y  w i t h  t h i s  p r o c e d u r e  s h a l l  

n o t  r e l i e v e  a n y  n e w  o w n e r  o r  l e s s e e s  f r o m  l i a b i l i t y  a s  R e s p o n d e n t s '  

s u c c e s s o r .

3 2 .  T h i s  c o m p l i a n c e  o r d e r  b y  c o n s e n t  m a y  b e  m o d i f i e d  b y  

t h e  w r i t t e n  a g r e e m e n t  o f  t h e  p a r t i e s .  N o  a m e n d m e n t  i s  v a l i d  u n l e s s

a p p r o v e d  i n  w r i t i n g  b y  t h e  D i r e c t o r  o f  t h e  E n v i r o n m e n t a l  H e a l t h

D i v i s i o n  o f  t h e  d e p a r t m e n t  o r  h i s / h e r  w r i t t e n  d e s i g n e e .

3 3 .  A  f a i l u r e  t o  e n f o r c e  a n y  p r o v i s i o n  o f  t h i s

c o m p l i a n c e  o r d e r  b y  c o n s e n t  i n  n o  w a y  i m p l i e s  a  w a i v e r  o f  t h e

d e p a r t m e n t ' s  r i g h t  t o  i n s i s t  u p o n  s t r i c t  p e r f o r m a n c e  o f  t h e  s a m e  o r

o t h e r  p r o v i s i o n s  i n  t h e  f u t u r e .

3 4 .  T h e  E f f e c t i v e  D a t e  o f  t h i s  C o m p l i a n c e  O r d e r  b y  

C o n s e n t  s h a l l  b e  t h e  d a t e  t h e  O r d e r  i s  s i g n e d  b y  R e s p o n d e n t  a n d  t h e  

d e p a r t m e n t .

3 5 .  I t  i s  t h e  i n t e n t  o f  t h e  p a r t i e s  h e r e t o  t h a t  t h e

c l a u s e s  o f  t h i s  O r d e r  a r e  s e v e r a b l e  a n d  s h o u l d  a n y  p a r t  o f  i t  b e

d e c l a r e d  b y  a  c o u r t  o f  l a w  t o  b e  i n v a l i d  a n d  u n e n f o r c e a b l e ,  t h e  

o t h e r  c l a u s e s  s h a l l  r e m a i n  i n  f u l l  f o r c e  a n d  e f f e c t .

3 6 .  T h i s  C o m p l i a n c e  O r d e r  b y  C o n s e n t  s h a l l  e x p i r e  u p o n

f i n a l  a p p r o v a l  b y  t h e  d e p a r t m e n t  o f  t h e    s y s t e m  a s

o u t l i n e d  i n  t h e  d e p a r t m e n t ' s  M a r c h  2 ,  1 9 9 5  a p p r o v a l  l e t t e r .

D E P A R T M E N T  O F  E N V I R O N M E N T A L  

C O M P L I A N C E  O R D E R  B Y  C O N S E N T  P a g e  1 0



CONSERVATION

D a te d :_____________ , 1996 By:.

D i r e c t o r ,  E n v i r o n m e n t a l  H e a l t h  
S t a t e  o f  A l a s k a  
D e p a r t m e n t  o f  E n v i r o n m e n t a l  
C o n s e r v a t i o n

A S S E N T  O F  C O U N S E L

A p p r o v e d  a s  t o  l e g a l i t y  a n d  f o r m .

B R U C E  M .  B O T E L H O  
A T T O R N E Y  G E N E R A L

D a t e d :  , 1 9 9 6  B y : ______________________________________________________

A s s i s t a n t  A t t o r n e y  G e n e r a l

I ,   ,  h e r e b y  c e r t i f y  t h a t  I  h a v e
a u t h o r i t y  t o  e n t e r  i n t o  a g r e e m e n t s  a n d  t o  o t h e r w i s e  l e g a l l y  b i n d
___________________________ a n d  t h a t  o n  b e h a l f  o f  _______________________ ,  I  h a v e  f r e e l y
a n d  v o l u n t a r i l y  e n t e r e d  i n t o  t h i s  a g r e e m e n t  w i t h  t h e  S t a t e  o f  
A l a s k a ,  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n .

D A T E D : ________________________________ B y :

S U B S C R I B E D  A N D  S W O R N  b e f o r e  m e  t h i s    d a y  o f
 , 1 9 9 5 ,  a t  ________________________________________________ , A l a s k a .

N o t a r y  P u b l i c ,  S t a t e  o f  A l a s k a  
M y  C o m m i s s i o n  E x p i r e s : _____________
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a  v e s s e l  a n d  th e  
i l l y  o r  t h r o u g h  a n  
in g  o f  t h e  f a c i l i t y ;  

- c r a f t ,  w h e t h e r  o r  
i rm s .  (§ 1 ch  1 2 9  
) ch  5 9  S L A  1 9 8 2 ;  
v 1 9 8 9 )

dule of civil penalties 
•uction. see 18 AAC 
'5.670; for limited im- 
•v under this Bection,
'. 1990 in the Tempo- 
a s .
The effective date of 
Ted to in lb) and (c) of 
ril 19. 1978.

— Contamination of 
s a s  property damage 
red under an oil re- 
ucies. Mapco Alaska 
'I Nat'l Ins. Co.. 795 
iska 1991).
Alaska Petro., Inc. v.
. 784 F. Supp. 1454

of crude oil.
- s t a t e  l a w  f o r  a n  
>0 g r  o n s  is ,  i n  
.ag e s  o r  t h e  c o s t  
i v i l  a c t i o n  f o r  a  
th e  a m o u n t  o f  

4 2 0 . 0 0 0  g a l l o n s

u n t s  d i s c h a r g e d

h a v e  b e en  d is -  
o f  t h i s  s e c t io n ,  

on s  o f  c ru d e  o i l  
n d a n t  f r o m  t h e  
a rg e  as a  r e s u l t  
a p p l i c a b le  s t a t e  
: h e  u s e o f c h e m -  
- o t h e r  m e a n s  is  
s e c t i o n .

I

(c )  S u b je c t  to  t h e  $ 5 0 0 , 0 0 0 , 0 0 0  m a x im u m  set u n d e r  ( a )  o f  t h i s  sec ­
t i o n  th e  c o u r t  s h a l l  a sse ss  f o u r  t im e s  t h e  p e n a l t y  s e t  o u t  in  ( a )  o f  t h i s  
s e c t io n  i f  t h e  c o u r t  f in d s

( 1 )  t h e  d i s c h a rg e  w a s  c au s e d  b y  th e  g r o s s  n e g l ig en c e  o r  in t e n t i o n a l  
a c t  o f  t h e  d e fe n d a n t ;

( 2 )  t h e  d e f e n d a n t  d id  n o t  t a k e  r e a s o n a b l e  m e a s u r e s  to  c o n t a in  a n d  
c l e a n  u p  th e  d i s c h a rg e d  o i l ;  o r

( 3 )  t h e  d e f e n d a n t  d id  n o t  a c t  o r  r e s p o n d  in  a c c o rd a n c e  w i t h  a n  a p ­
p r o v e d  o i l  d i s c h a rg e  p r e v e n t i o n  a n d  c o n t in g e n c y  p la n .

(d )  N o tw i t h s t a n d in g  A S  4 6 . 0 3 . 8 7 5 ,  a  p e r s o n  l i a b le  f o r  c iv i l  p e n a l ­
t i e s  u n d e r  t h i s  s e c t io n  is  n o t  a l s o  l i a b l e  f o r  th e  d i s c h a rg e  o f  t h e  c ru d e  
o i l  u n d e r  A S  4 6 . 0 3 . 7 6 0 ( a ) .  A  p e r s o n  c a u s i n g  o r  p e rm i t t i n g  a  d i s c h a rg e  
o f  c ru d e  o i l  o f  1 8 , 0 0 0  g a l l o n s  o r  le s s  n o t  p e rm i t t e d  u n d e r  a p p l i c a b le  
s t a t e  o r  f e d e r a l  l a w  is  l i a b l e  f o r  t h a t  d i s c h a rg e  u n d e r  t h e  p e n a l t y  
p r o v i s i o n s  o f  A S  4 6 . 0 3 . 7 6 0 ( a ) ;  h o w e v e r ,  t h e  c o u r t  m a y  im p o s e  a  p e n ­
a l t y  o f  le s s  t h a n  $ 5 0 0  f o r  t h e  d i s c h a rg e .

( e )  T h e  c o u r t  m a y  re d u c e  t h e  p e n a l t y  im p o s e d  u n d e r  t h i s  s e c t io n  i f  
t h e  d e f e n d a n t  d e m o n s t r a t e s ,  b y  a  p r e p o n d e r a n c e  o f  t h e  e v id en c e ,  t h a t  
t h e  d i s c h a rg e  w a s  c au se d  s o l e l y  b y  a  n e g l i g e n t  a c t  o f  a  t h i r d  p e r s o n  
u n le s s  t h e  t h i r d  p e r s o n  i s  a  p e r s o n  w i t h  w h om  th e  d e f e n d a n t  w as  
f o u n d  j o i n t l y  a n d  s e v e r a l l y  l i a b l e  f o r  t h e  d i s c h a rg e  u n d e r  o t h e r  9 ta te  
l a w .

( f )  A  p e r s o n  o th e rw i s e  l i a b l e  f o r  p e n a l t i e s  u n d e r  t h i s  s e c t io n  is n o t  
l i a b l e  i f  t h e  p e r s o n  d e m o n s t r a t e s ,  b y  a  p r e p o n d e r a n c e  o f  t h e  e v id en ce ,  
t h a t  t h e  d i s c h a rg e  o c c u r re d  s o l e l y  a s  a  r e s u l t  o f

( 1 )  a n  a c t  o f  G od ;
( 2 )  a  n e g l i g e n t  o r  i n t e n t i o n a l  a c t  o f  t h e  S t a t e  o f  A l a s k a  o r  t h e  

U n i t e d  S t a t e s ;  o r
( 3 )  a n  a c t  o f  w a r .
( g )  I n  th i s  s e c t io n ,  " d i s c h a rg e ”  m e a n s  e n t r y  o f  c ru d e  o i l  i n t o  o r  u p o n  

t h e  w a t e r  o r  p u b l i c  l a n d  o f  t h e  s t a t e ,  r e g a r d l e s s  o f  c a u s a t i o n ,  e xc ep t  
d i s c h a r g e s  in t o  a n  e n c lo s ed  a n d  im p e r v i o u s  o i l  s p i l l  c o n t a i n m e n t  a r e a .  
(§ 3  ch  4 1  S L A  1 9 8 9 ;  a m  § 2  c h  1 9 1  S L A  1 9 9 0 )

R* visor’s note*. —  The introductory 
language of (c) of this section was reorga­

nized in 1989 to conform to the style of the 
Alaska Statutes.

i v  pol lut ion ; damages . / a )  A  p e r ­
s o n  w f io  v i o l a t e s  o r  c au se s  o r  p e rm i t s  t o  b e  v i o l a t e d  a  p r o v i s i o n  o f  t h i s  
c h a p t e r  o t h e r  t h a n  A S  4 6 . 0 ?  2 5 0  —  4 6 . 0 3 . 3 1 4 ,  o r  a  p r o v i s i o n  o f  A S  
4 6 . 0 4  o r  A S  4 6 . 0 9 ,  o r  a  r e g u l a t i o n ,  a  l a w f u l  o r d e r  o f  t h e  d e p a r tm e n t ,  o r  
a  p e rm i t ,  a p p r o v a l ,  o r  a c c ep ta n c e ,  o r  t e rm  o r  c o n d i t i o n  o f  a  p e rm i t ,  
a p p r o v a l ,  o r  a c c ep ta n c e  i s s u e d  u n d e r  t h i s  c h a p te r  o r  A S  4 6 . 0 4  o r  A S  
4 6 . 0 9  is  l i a b l e ,  i n  a  c iv i l  a c t i o n ,  to  t h e  s t a t e  f o r  a  s u m  to  be  a sse s sed  b y  
t h e  c o u r t  o f  n o t  le s s  t h a n  $ 5 0 0  n o r  m o r e  t h a n  $ 1 0 0 , 0 0 0  f o r  t h e  i n i t i a l
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v i o l a t i o n ,  n o r  m o r e  t h a n  $ 5 , 0 0 0  f o r  each  d a y  a f t e r  t h a t  on  w h ic h  th e  
v i o l a t i o n  c o n t i n u e s ,  a n d  t h a t  s h a l l  re f le c t ,  w h e n  a p p l i c a b le ,

r f f f  r e a s o n a b l e  c om p e n s a t i o n  in  th e  n a tu r e  o f  l i q u id a t e d  d am a g e s  
f o r  a n y  a d v e r s e  e n v i r o n m e n t a l  e f fe c ts  caused b y  t h e  v i o l a t i o n ,  w h ic h  
s h a l l  be d e t e rm in e d  b y  th e  c o u r t  a c co rd ing  to  th e  t o x ic i t y ,  
d e g r a d a b i l i t y  a n d  d i s p e r s a l  c h a ra c te r i s t ic s  o f  t h e  s u b s ta n c e  d i s ­
c h a rg e d ,  th e  s e n s i t i v i t y  o f  t h e  r e c e iv in g  e n v i r o n m e n t ,  a n d  t h e  d e g re e  
to  w h ic h  th e  d i s c h a r g e  d e g r a d e s  e x i s t in g  e n v i r o n m e n t a l  q u a l i t y ;
J 0  r e a s o n a b l e  c o s t s  i n c u r r e d  b y  th e  s ta te  in  d e te c t io n ,  i n v e s t ig a ­

t i o n ,  a n d  a t t e m p t e d  c o r r e c t i o n  o f  t h e  v io la t i o n ;
th e  e c o n om ic  s a v i n g s  r e a l i z e d  b y  the  p e r s o n  in  n o t  c o m p ly in g  

w i t h  th e  r e q u i r e m e n t  f o r  w h ic h  a  v io la t i o n  is  c h a rg e d .
(b )  E x c e p t  a s  d e t e r m i n e d  by. t h e  c o u r t  u n d e r  ( e ) ( 4 )  o f  t h i s  s e c t io n ,  

factions ^  ITPWy* f*THr“ " and.
j ^ ^ ^ a ^ s s e d  by the court must
n a t u r e ^

(c ) T h e  c o u r t ,  u p o n  m o t i o n  o f  t h e  d e p a r tm e n t  o r  u p o n  its  ow n  m o ­
t io n ,  m a y  d e f e r  a s s e s s m e n t  o f  a l l  o r  p a r t  o f  t h a t  p o r t i o n  o f  th e  s u m  
im p o s e d  u p o n  a  p e r s o n  u n d e r  ( a ) ( 3 )  o f  t h i s  s ec t io n  c o n d i t io n e d  u p o n  
t h e  p e r s o n  c o m p ly i n g ,  w i t h i n  t h e  s h o r t e s t  fe a s ib le  t im e ,  w i t h  t h e  r e ­
q u i r e m e n t  f o r  w h i c h  a  v i o l a t i o n  is  sh ow n .

(d )  I n  a d d i t i o n  t o  l i a b i l i t y  u n d e r  ( a )  —  (c ) o f  t h i s  s ec t io n ,  a  p e r s o n  
w h o  v i o la t e s  o r  c a u s e s  o r  p e rm i t s  to  be  v io la t e d  a  p r o v i s i o n  o f  A S  
4 6 . 0 3 . 7 4 0  —  4 6 . 0 3 . 7 5 0  is  l i a b l e  t o  t h e  s ta te ,  in  a  c iv i l  a c t i o n  b r o u g h t  
u n d e r  A S  4 6 . 0 3 . 8 2 2 ,  f o r  t h e  f u l l  a m o u n t  o f  a c tu a l  d a m a g e s  c au se d  to  
t h e  s t a t e  b y  t h e  v i o l a t i o n ,  i n c lu d in g

( 1 )  d i r e c t  a n d  in d i r e c t  c os ts  a ss o c ia te d  w i t h  t h e  a b a t e m e n t ,  
c o n t a in m e n t ,  o r  r e m o v a l  o f  t h e  p o l l u t a n t ;

( 2 )  r e s t o r a t i o n  o f  t h e  e n v i r o n m e n t  to  i t s  f o rm e r  s ta te ;
( 3 )  a m o u n t s  p a id  a s  g r a n t s  u n d e r  A S  2 9 . 6 0 . 5 1 0  —  2 9 . 6 0 . 5 9 9  a n d  a s  

e m e r g e n c y  f i r s t  r e s p o n s e  a d v a n c e s  a n d  r e im b u r s e m e n t s  u n d e r  A S  
4 6 . 0 8 . 0 7 0 ( c ) ;  a n d

( 4 )  a l l  in c i d e n t a l  a d m i n i s t r a t i v e  costs .
(e )  A  p e r s o n  w h o  v i o l a t e s  o r  c au se s  o r  p e rm i t s  t o  be  v i o l a t e d  a  

p r o v i s i o n  o f  A S  4 6 . 0 3 . 2 5 0  —  4 6 . 0 3 . 3 1 4 ,  A S  4 6 .1 4 ,  o r  a  r e g u l a t i o n ,  a  
l a w f u l  o r d e r  o f  t h e  d e p a r tm e n t ,  o r  a  p e rm i t ,  a p p ro v a l ,  o r  a c cep tance ,  
o r  t e r m  o r  c o n d i t i o n  o f  a  p e rm i t ,  a p p r o v a l ,  o r  accep tance is su ed  u n d e r  

?A£> 4 6 . 0 3 . 2 5 0  —  4 6 . 0 3 . 3 1 4  o r  A S  4 6 . 1 4  j s  l i a b le ,  in  a  c iv i l  a c t i o n ,  to  t h e  
s t a t e  f o r  a  s u m  to  b e  a s s e s s e d  b y  t h e  c o u r t  o f  n o t  le s s  t h a n  $ 5 0 0  n o r  
m o r e  t h a n  $ 1 0 0 , 0 0 0  f o r  t h e  i n i t i a l  v i o l a t i o n ,  n o r  m o r e  t h a n  $ 1 0 , 0 0 0  
f o r  e a c h  d a y  a f t e r  t h a t  o n  w h i c h  t h e  v i o l a t i o n  c on t in u e s ,  a n d  t h a t  s h a l l  
r e f i e c t ,  w h e n  a p p l i c a b le ,

( 1 )  r e a s o n a b l e  c o m p e n s a t i o n  in  t h e  n a t u r e  o f  l i q u id a t e d  d a m a g e s  
f o r  a n y  a d v e r s e  e n v i r o n m e n t a l  e f fe c ts  cau sed  Sy t h e  v i o l a t i o n ,  t h a t  
s h a l l  be d e t e rm in e d  b y  t h e  c o u r t  a c co rd ing  t o  t h e  t o x ic i ty ,  
d e g r a d a b i l i t y  a n d  d i s p e r s a l  c h a r a c t e r i s t i c s  o f  th e  s u b s t a n c e  d is -



;>r t h a t  o n  w h i c h  th e  
n a p p l i c a b le ,  
l i q u id a t e d  d a m a g e s  
th e  v i o l a t i o n ,  w h ic h  
g  to  th e  t o x i c i t y ,  
th e  s u b s t a n c e  d is - 

n e n t ,  a n d  th e  d e g re e  
o n m e n t a i  q u a l i t y ;  
d e t e c t io n ,  in v e s t ig a -

o n  in  n o t  c o m p ly i n g  
c h a rg e d .
e ) ( 4 )  o f  t h i s  s e c t io n ,  

i n i t i v e  p u rp o s e s ,  a n d  
o r y  a n d  r e m e d i a l  in

o r  u p o n  i t s  o w n  m o -  
: p o r t i o n  o f  t h e  s u m  
j n  c o n d i t i o n e d  u p o n  
le  t im e ,  w i t h  t h e  r e -

h i s  s e c t io n ,  a  p e r s o n  
i  a  p r o v i s i o n  o f  A S  
c i v i l  a c t i o n  b r o u g h t  
1 d a m a g e s  c a u s e d  to

th  th e  a b a t e m e n t ,

^ e r  s t a te ;
1 —  2 9 . 6 0 . 5 9 9  a n d  a s  
r s e m e n t s  u n d e r  A S
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i ts  to  be v i o l a t e d  a  
4 ,  o r  a  r e g u l a t i o n ,  a  
r o v a l ,  o r  a c c ep ta n c e ,  
p ta n c e  i s s u e d  u n d e r  

:  a  c i v i l  a c t i o n ,  t o  t h e  
t le s s  t h a n  $ 5 0 0  n o r  
i- m o r e  t h a n  $ 1 0 , 0 0 0  
' i n u e s ,  a n d  t h a t  s h a l l

l i q u id a t e d  d a m a g e s  
y th e  v i o l a t i o n ,  t h a t  
i g  to  th e  t o x i c i t y ,  

th e  s u b s t a n c e  d is -
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I

»

c h a rg e d ,  t h e  s e n s i t i v i t y  o f  t h e  r e c e i v i n g  e n v i r o n m e n t ,  a n d  t h e  d e g re e  
t o  w h i c h  t h e  d i s c h a rg e  d e g r a d e s  e x i s t i n g  e n v i r o n m e n t a l  q u a l i t y ;  f o r  a  
v i o l a t i o n  r e l a t i n g  to  A S  4 6 . 1 4 ,  t h e  c o u r t ,  i n  m a k i n g  i t s  d e t e rm in a t i o n  
u n d e r  t h i s  p a r a g r a p h ,  s h a l l  a l s o  c o n s i d e r  t h e  d e g r e e  t o  w h ic h  th e  
d i s c h a r g e  c au s e s  h a r m  to  p e r s o n s  o r  p r o p e r t y ;  t h i s  p a r a g r a p h  m a y  n o t  
be c o n s t r u e d  to  l i m i t  t h e  r i g h t  o f  p a r t i e s  o t h e r  t h a n  t h e  s t a t e  to  r e ­
c o v e r  f o r  p e r s o n a l  i n ju r i e s  o r  d a m a g e  to  t h e i r  p r o p e r t y ;

( 2 )  r e a s o n a b l e  cos ts  i n c u r r e d  b y  t h e  s t a t e  in  d e t e c t i o n ,  i n v e s t i g a ­
t i o n ,  a n d  a t t e m p t e d  c o r r e c t i o n  o f  t h e  v i o l a t i o n ;

( 3 )  t h e  e c o n om ic  s a v i n g s  r e a l i z e d  b y  th e  p e r s o n  i n  n o t  c o m p ly in g  
w i t h  th e  r e q u i r e m e n t  f o r  w h i c h  a  v i o l a t i o n  is  c h a r g e d ;  a n d

U4)Jhe need for an enhanced civil penalty to deter future noncom-

f f l ’ A s  u s ed  i n  t h i s  s e c t io n ,  " e c o n o m ic  s a v i n g s "  m e a n s  t h a t  s u m  
w h ic h  a  p e r s o n  w o u ld  be r e q u i r e d  t o  e x p e n d  f o r  t h e  p l a n n i n g ,  a c q u is i ­
t i o n ,  s i t i n g ,  c o n s t ru c t i o n ,  i n s t a l l a t i o n  a n d  o p e r a t i o n  o f  f a c i l i t i e s  n e c e s ­
s a r y  t o  e f fe c t  c om p l i a n c e  w i t h  t h e  s t a n d a r d  v i o l a t e d .  (§ 3  c h  1 2 0  S L A  
1 9 7 1 ;  a m  § 9  c h  2 2 0  S L A  1 9 7 6 ;  a m  § 5  ch  2 6 6  S L A  1 9 7 6 ;  a m  §§ 5 ,  6  
c h  1 1 6  S L A  1 9 8 0 ;  a m  §§ 5  —  7  c h  7 7  S L A  1 9 8 4 ;  a m  § 9  c h  5 9  S L A  
1 9 8 6 ;  a m  § 8  ch  8 3  S L A  1 9 9 1 ;  a m  § 1 6  ch  7 4  S L A  1 9 9 3 )

Revisor's notes. —  In 1995, former (d) 
of this Lection was relettered as (f); former 
subsections (e) and (f) were relettcred as 
(d) and (e), respectively; "(e)(4)" was 
sustituted for "(fi(4)” in subsection !b); 
and "(a)-(c)" was substituted for "(o)-(d)"
in subsection id).
Cross references. — For oil pollution 

control, see AS 46.04; for provision thnt 
actions brought under (a) and (d) of this 
section may be brought directly against 
insurers or other persona providing evi­
dence of financial security, see AS 
4 6.0 4.0 4 0(e); for limited immunity from 
liability under this section, see § 4. ch. 96, 
SLA 1990 in the Temporary and Special 
Acts.
Effect of amendments. —  The 1991

amendment, effective June 28. 1991. in 
subsection (0, added the paragraph desig­
nations, added paragraph (3). and made 
punctuation changes.
The 1993 amendment, effective June 

26, 1993, inserted "AS 46.14" in two 
places in the beginning language of sub­
section (e) and added the language begin­
ning "for a violation” to the end of para­
graph (e)(1).
Editor’s notes. —  Section 23. ch. 83. 

SLA 1991 provides that the amendment to 
subsection (e) made by § 8. ch. 83, SLA 
1991 does "not apply to a rel-.ase ef oil or a 
hazardous substance and resultant 
cleanup activities or to efforts to respond 
to or abate that release if the release oc­
curred before June 28. 1991."

NOTES TO DECISIONS

This section and AS 46.03.790 held 
not unconstitutionaL —  See Stock v. 
State. 526 P.2d 3 (Alaska 1974), decided 
prior to the 1976 amendment of those sec­
tions.

Quoted in State v. Alaska Inti Air. 
Inc.. 5b2 P.2d 1064 (Alaska 1977).

Collateral references. —  Injunction 
against pollution of stream by private per­
sons or corporations. 46 ALR 8.
When statute of limitations commences

to run as to action against municipality 
for damages to riparian premises by pollu­
tion of stream by discharge of sewage 122 
ALR 1509.
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HB 360  would prevent D E C  from  including a fine fo r v io lations o r a lleged v io la tions o f  AS 

46 .03  in any “ consent order”  o r other agreement. The way this b ill has been drafted is somewhat 

confusing * D EC  does not have the authority to levy  fines. In  addition., consent orders are 

judgments entered by a court, and agreed to by both parties involved. W e have not p r e p a r e d  a 

fisca l note yet because we need to get c larification on both the question o f  fines, and whether o r 

not the intent o f  the b ill is to divest the j u d i c i a r y  o f  its ability to levy penalties.

It is probab ly w orthwhile to first rev iew  what kinds o f  costs can be assessed lo r  v io la tions o f  

DEC  statutes and a lso review  the kinds o f  agreements, including consent orders, that DEC  

negotiates with permittees.

AS 4 6 .0 3 .7 6 0  outlines the costs a person who violates provisions o f  T itle 46  m ay be liab le to pay 

in a c iv il action. Those costs are:

1) liquidated damages that represent reasonable compensation fo r adverse affects o f  the 

v io la tion ;

2) reimbursement o f  reasonable costs incurred by the department in the detection, investigation, 

and attempted correction o f  the v io la tion , and

3 ) the econom ic savings realized by the person fo r not complying.

The statute specifica lly  states that these sums must be compensatory and remedial in namre.
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The on ly  penalties that are authorized may be imposedby the court fo r  v io la tion s o f  the a ir 

statutes and hazardous waste statutes. The language in the statute refers to “ the need fo r an 

enhanced c iv il penalty to deter fu ture noncompliance.”  The imposition o f  penalties is not 

mandatory hut the ab ility  to do so is a requirement fo r  state primacy in both the air and hazardous 

waste programs.

When we have a situation where there is a v io lation , the department’ s preferred option is to 

negotiate a compliance schedule w ith the permittee. There are two kinds o f  negotiated 

agreements wc use. The most com m on is a Compliance O rder by Consent, and the other is a 

Consent O rder, o r Consent Decree. B o th  o f  these documents are negotiated w ith the permittee 

who is a lleged ly v io la ting  some statute which D EC  is required to implement. They are contracts 

where both sides - the state and the perm ittee - get something out o f  it. A  Consent Decree is filed 

with fh-* Court, w h ile  a C O BC  is not. O ther than that, they are essentially the same thing.

As I said, both sides get something out o f  these agareements. The permittee gets time to come 

into compliance w h ile  remaining in operation. The state gets compliance w ith the law. Both 

sides stay out o f  court. Compliance O rders by Consent and Consent Decrees o r O rders w ill 

fo resta ll an EFA  action because the state is actively seeking compliance. Consent Decrees can 

also fo resta ll citizen lawsuits which are a llow ed under most a ll federal environmental laws fo r 

the same reason - the state is active ly  seeking compliance.

Negotiated into these contracts w ill be “ stipulated”  penalties. That is, penalties the permittee 

agrees to pay i f  he fa ils  to com p ly  w ith the Compliance Order, o r i f  more time is needed fo r
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compliance, fa ils to w ork  out a new schedule with the department. Because the compliance 

schedule is negotiated w ith the permittee based on the timelines they can meet, it is not common 

fo r  these penalty sections to be invoked. But the ab ility  to levy' the penalty is a critical part o f  the 

“ quid pro quo”  that a llow s the public and the courts to v iew  these arrangements as fa ir to both 

sides. They are also extremely effective in helping to achieve compliance with the laws.

The department questions why the legislature w ou ld want to remove the department’ s ab ility to 

negotiate these kinds o f  agreements with permittees. There is no requirement to sign a C O BC  o r 

a Consent O rder - they represent a mutual agreement, and can a llow  a company the time and 

flex ib ility  they need to come into compliance while at the same time assure the public that action 

is being taken to achieve that compliance.

O n ly  i f  an agreement cannot be reached does going to court become a viable option. But i f  this 

b i ll were passed, going to court w ould be the on ly  option.
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