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Good morning, Mr, Chairman and Members of the Committee. My name 
is Tom Williams, and I am Alaska Tax Counsel for BP Exploration (Alaska) Inc. 
Thank you for this opportunity today to testify on behalf of BP regarding House 
Bill No. 341 and, in particular, on work draft "K” of a Committee Substitute for the 
Bill, which is dated January 17, 1996.

Alaska’s present system of tax appeals needs reform. Present law 
makes the Commissioner of Revenue responsible for acting as prosecutor, 
judge and jury in tax appeals. In other states these functions may also be com­
bined within one agency. But in those states the potential problems from com­
bining all three functions is avoided in practice by delegating and dividing them 
up among several different people or divisions within the agency. In Alaska, 
with fewer than a dozen taxpayers paying some 80% of the State’s total unre­
stricted General Fund revenues, the stakes in the tax appeals have often been 
so material to the State that the delegations of authority here have failed to 
maintain a necessary division of these three functions.

The dangerous overlapping, in practice, of prosecutorial, judicial and 
juror roles within the Department has been worsened by the considerable def­
erence given by the courts to formal hearing decisions issued by the Depart­
ment. On issues where the facts are in dispute, the factual findings by the 
hearing officer are upheld unless they are "not supported by ... substantial evi­
dence in light of the whole record" in the appeal. This does not mean that most 
of the evidence has to support the hearing officer’s findings, only that there be 
some credible evidence —  some evidence of substance —  which supports 
them. This puts an all but impossible burden of proof on the taxpayer, despite 
the fact that the hearing officer’s findings cannot become final without the sig­
nature of the person who is statutorily responsible for taking “all steps neces­
sary and proper to enforce full and complete compliance with the tax ... laws of 
the state[.j" And the fact that hearing officers serve at the pleasure of the Com­
missioner further undercuts their independence as fact-finders. Moreover, even 
on questions of legal interpretation, which the judiciary normally views as its



own particular province, the courts defer to the Department's interpretation if 
they decide it involves the special expertise of the agency, and few other areas 
of the law are so technical and subject to agency expertise as tax.

Reform of the present system can proceed along two avenues. One is to 
increase the actual independence of the people hearing tax appeals from influ­
ence by the Commissioner of Revenue. The other is to make the standard for 
reviewing the Department's decisions in court less deferential to the agency’s 
positions.

-• There are now no less than three different proposals before the Legisla­
ture to reform the present tax appeals system, each of which goes varying dis­
tances down the two avenues for reform. The first is HB 341 - - mginally intro- 
' duced. In that version, the Bill would create a new tax court m me Judicial 
Branch to hear tax cases. This clearly goes as far as possible toward making 
the tax tribunal independent of the Department’s influence, and minimizes the 
need and opportunity for judicial deference to agency interpretations of the law

The second proposal is the draft CS that is before the Committee today. 
The key feature of the CS is the opportunity for taxpayers to opt for a trial de 
novo in Superior Court after an informal conference with the Department, in­
stead of the present process of having a formal hearing before a departmental 
hearing officer with a subsequent appeal to the courts to review the hearing de­
cision. Trial de novo is a legal term that means having a trial of the facts as if 
there had been no earlier fact-finding by the agency. The CS would ensure that 
the "jury" role will be played by an impartial judge, instead of a departmental 
employee. But trial de novo would still allow the courts to defer to the agency’s 
expertise in interpreting the law whenever they felt the matter was one involving 
agency expertise, so in this sense the draft CS does not go as far as the original 
Bill in providing for independence in the adjudication of tax cases.

The third proposal on the table is the legislation recently introduced by 
the Governor, HB 427 and SB 224. That legislation would create a panel of 
administrative law judges within the Department of Administration to hold the 
formal hearings in tax cases, and those hearings would be on a de novo basis. 
Being in a separate department, these ALJs would be considerably more inde­
pendent of the Commissioner of Revenue than the hearing officers are under 
the present system, although they would appear to be less absolutely inde­
pendent of Executive Branch influences than actual judges in the Judicial 
Branch would be. Offsetting this, however, is the fact that the ALJs would have 
tax expertise to match that of the Department of Revenue itself, so there should 
be less occasion to defer to the Department's interpretations of the law on the 
grounds of agency expertise than there would be with trial de novo in Superior 
Court.

Let me make BP’s position as clear as possible. All three proposals as 
currently drafted have some technical issues that should be addressed before 
being enacted. But assuming those technical matters can be taken care of, any 
one of the three proposals would significantly reform and improve the tax ap­
peals system from what Alaska has now. This means that the most important



thing, from BP’s perspective, is to pass on£ of these reforms. Which one it is is 
less important than the fact that it pass. The worst possible outcome tnis Ses­
sion would be to fail to pass anything, or to pass one and have it vetoed.

We in BP are confident in your ability to find a reasonable accommoda­
tion that will provide true reform in tax appeal procedures. We look forward to 
helping you in that effort in whatever way we can.

Thank you again for this opportunity to testify.
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Mr. Chairman, members of the Committee, my name is Dan Seekers. I am Exxon's tax 

counsel here in Alaska. I want to thank you and the Committee for allowing me the 

opportunity to testify before you today.

At the onset, I would like to say that Exxon appreciates the willingness of this Committee 

to address at today's hearing the important issue of how the current tax dispute resolution 

process in Alaska can be improved. We believe that with certain changes a fairer and 

more efficient tax appeal process can be achieved that would benefit all parties to the 

process. We also believe that any substantive reform to the current tax dispute 

resolution process would be a step towards improving the business and investment 

climate in the state. A fair and impartial tax appeal process would enhance the working 

relationship between the state and the oil and gas industry and would send a clear signal 

to potential investor? that Alaska wants to be viewed as a state willing to resolve tax 

disputes in a straightforward and impartial way.

Given that I her* !v-.v. been two proposals intrccVa, 1 this cession which address the tax 

dispute resolution process in Alaska, I plan to address general principles rather than 

comment on a specific bill. I would like to share with you some key elements that we will 

use to evaluate any proposal designed to improve the tax dispute resolution process in 

the state of Alaska.

First, Exxon believes that an appeal from the Department of Revenue's informal 

conference decision on a tax dispute must be heard, and the facts and law must be



developed, outside the control of the Department of Revenue. Having the collection of 

taxes and resolving tax disputes within the same agency can fuel the perception of 

unfairness. Moving the tax appeal process outside the Department of Revenue would go 

a long way towards persuading Alaska taxpayers that the tax appeal process contains the 

essential element of fairness.

Second, the person presiding over the appeal must be independent. Currently, the 

person assigned to hear an appeal works for the Commissioner and can be dismissed for 

any reason by the Commissioner. If the person presiding over the appeal believes that 

his or her decision may impact his or her future job security, then that person's judgment 

has been compromised because such person is not free to decide the appeal based 

solely on the weight of the evidence presented and the applicable law. To maintain his or 

her independence, the person presiding over the appeal should be appointed for a fixed 

term of years and be subject to termination during that term only for cause.

Third, the person presiding over the appeal must be required to resolve all questions of 

fact based on the majority of the weight of the evidence presented during the appeal.

Thic preponderance cf the evidence standard should be used to resolve all questions of 

f'...’, un!c:: a no! I.e.: : tur.dard has Lecn established Ly law for a particular question.

Fo’i: th, v.v I vc tho standards by which questions of law will bo resolved should be 

clearly stated. To be truly impartial, the person presiding over the appeal must be 

required to resolve all questions of law under the person's own independent interpretation 

of what the law means after hearing all the evidence submitted by the parties. The only 

exception to this should be for those areas of law legislatively delegated to the 

Commissioner by you, the members of the Legislature. With regard to these areas, 

deference should be given to the position taken by the Department of Revenue but only if 

the position has a reasonable basis in law. Any areas where judicial deference is to be



given to the Department of Revenue should be codified by you so that both the taxpayer 

and the Department of Revenue know such areas of deference.

Fifth, the appeal process should allow all parlies to the appeal to gather relevant evidence 

through a fair and reasonable discovery process.

Sixth, the appeal process should allow the introduction of fair and reasonable evidence. 

The admissibility of any evidence should rest with the discretion of the person presiding 

over the appeal. No evidence should be statutorily determined to be irrelevant or 

inadmissible for all purposes.

Finally, it is possible to argue that it may be helpful if the person presiding over the appeal 

is experienced in the field of tax law. While such experience may not be essential to 

providing taxpayers with an impartial tax appeal process in Alaska, it could be helpful 

towards the efficient and speedy conduct of the appeal. Such experience, however, is not 

of sufficient importance to override impartiality in any appeals process.

Mr. Chairman and members of the Committee, Exxon stands ready to work with you, the 

Legislature, the Governor and his Administration in achieving meaningful reform to the 

current appeal process through incorporation of the key elements I have discussed here 

today. Working together we can further our objective of obtaining a fair, impartial and 

efficient tax dispute resolution process, one that sends a positive signal about the 

business climate in Alaska.

Mr. Chairman, thank you again for allowing me this time to address you and your 

Committee.
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Good morning Chairman Green and members of the House Resources Committee. 
My name is Nonna Calvert and 1 am here today representing Marathon Oil 
Company. Chairman Green, before I share with you Marathon’s comments on the 
committee substitute to House Bill 341 (the Tax Court Bill), I would like to thank 
you and your staff, along with the committee members, for your dedicated efforts to 
improve the tax appeals process in Alaska. We believe the system can be modified 
for the benf * ' the taxpayers and the State of Alaska.

As stated in Marathon’s testimony given at the October hearing, we strongly support 
the modification of the appeals process. Although we believe a tax court as 
proposed in H.B. 341, as originally introduced, would provide the most impartial 
process of resolving tax disputes, we also understand the concerns raised at the 
October hearing by the Supreme Court system with respect to establishing a 
specialty court in Alaska due to the small number of taxpayers and cases to be 
resolved.

Our testimony in October gave a detailed synopsis of our concerns of the current 
system. To review, our number one concern is the empowerment within the 
Department of Revenue to audit, issue assessments and govern the hearings for 
dispute resolution. If the taxpayer does feel it necessary to appeal the DOR’s 
decision, a de novo review is not given at the Superior Court level and great 
deference is given to the DOR’s decision, making it nearly impossible to obtain an 
impartial review of the case.

Recognizing the complications in forming a tax court in Alaska, we support the 
Committee’s substitute bill to allow for a de novo hearing outside the Department of 
Revenue at the Superior Court level. In continuing your efforts to improve the tax 
appeals process, we would like for you to consider the essential characteristics of an 
unbiased system: the appeals process should be independent of the audit and 
assessment process, outside the Department of Revenue; taxpayers should be
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allowed a de novo hearing before an impartial tribunal; and the burden o f proof on 
questions o f fact should be a preponderance o f evidence standard. We believe a de 
novo review at the Superior Court level provides resolution to the concerns we have 
expressed and is a great step in moving toward an impartial tax appeals process.

There are a number o f ways the current system could be improved and we support 
the committee substitute as an alternative to the Tax Court bill as originally 
introduced. We encourage this committee, the Alaska legislature and the 
administration to work toward a resolution that truly provides an impartial appeal 
process in Alaska. Such changes will lead to expedited resolution o f tax issues, 
with benefit to all parties involved. Most importantly, it sends a message o f tax 
fairness that is critical in encouraging future investments in Alaska.

Thank you for this opportunity to share our comments with you this morning.



T estim on y  o f ARCO A laska, Inc. before th e  
H ouse R esou rces C om m ittee  

January 2 4 , 1 9 9 6

ARCO A laska, Inc. app rec ia te s  th e  o p p o rtu n ity  to p re s e n t its  
views reg a rd in g  leg is la tio n  to c h a n g e  th e  p ro c e d u re s  for 
h e a r in g  tax  d isp u te s  and  look ing for w ays to im prove th a t  
iprocess. T his h a s  been an  a re a  of g rea t concern  to ARCO for 
\m ore th a n  tw en ty  y e a rs  a n d  we a p p la u d  th e  e ffo r ts  of 
R e p re s e n ta t iv e  G reen  an d  th e  e f fo r ts  o f th e  K now les 
A dm in istra tion  to deal w ith th is  com plex is su e  in a  though tfu l 
and  fair-minded m anner.

ARCO believes th a t  th e  p re s e n t sy s tem  for tax  h e a r in g s  is 
b ro k en . It is so b ro k en  th a t  it is ra re ly  u s e d  b e c a u s e  
taxpayers go to g rea t leng th s to avoid it. ARCO h a s  u sed  the 
ex is tin g  form al h ea rin g  p ro ce ss  on ly once in th e  p a s t  ten  
years. There is a widely held percep tion  am ong taxpaye rs th a t 
th e  ex is tin g  sy s tem  does n o t p rov ide ta x p a y e rs  w ith  th e  
oppo rtun ity  for a fair and  ind ep end en t hearing.

In th e  p a s t few weeks, we hav e  looked a t  th re e  d iffe ren t 
p ropo sa ls  for ch ang ing  th e  ta x  h e a r in g  p rocess: H ouse Bill 
No. 341 in troduced  by R epresen ta tive G reen would e s tab lish  a 
sep a ra te  Tax Court; a newly adop ted  CS for H ouse Bill No. 341 
also  p resen ted  by R epresen ta tiv e G reen would provide for tax 
h ea rin g s before th e  S upe rio r C ourt; a n d  H ouse Bill No. 427 
in troduced  by th e  Governor would e s tab lish  an  A dm in istra tive 
Law C ourt ou ts id e  of the D epa rtm en t of Revenue.

While th e se  bills each take d ifferen t app roaches, each  of th ese  
p roposa ls would be m uch fa irer th a n  th e  p re sen t sy stem  and  
wc urge th e  leg isla tu re to give each  of th e se  bills a full hearing.



In ju d g in g  th e se  th re e  p ro p o sa ls  and  any  o th e r  p ro po sa ls
w h ich  m igh t emerge, ARCO u rg es the  leg isla tu re to critically
ex am in e  th e  p ro p o sa ls  a g a in s t n in e  c r ite r ia  w h ich  ARCO
believes shou ld  be p re se n t in any tax hearing process:

• T h e  h e a r in g  s h o u ld  b e  o u ts id e  th e  c o n tro l o f th e  
D epartm en t of Revenue.

• The hearing  officer o r ju d g e  shou ld  serve for a term  of years 
ra th e r  than  be su b jec t to term ination  a t will.

• The hea ring  officer o r ju d g e  shou ld  be specifically requ ired  
to have experience in th e  a re a  of tax  law.

• T he h e a rin g  sh o u ld  be a  de novo p roceed ing  w here  th e  
h ea rin g  officer or ju d g e  h a s  original ju risd ic tio n  and  h ea rs  
evidence w ithout regard  to the proceedings below.

• T he  b u rd e n  of p ro o f on q u e s tio n s  of fac t sh o u ld  be 
p reponderan ce  of th e  evidence.

• T he  s ta n d a rd  of rev iew  of q u e s tio n s  of law  sh o u ld  be 
su b s titu tio n  of judgm en t.

• W he re  a u th o r i ty  h a s  b e en  leg a lly  v e s te d  in  th e  
C om m issioner of R evenue to in te rp re t a revenue provision, a 
reasonab le  b a s is  s ta n d a rd  shou ld  apply.

• A ta x p a y e r  s h o u ld  h av e  th e  o p p o r tu n ity  to c o n d u c t 
le g itim a te  d iscovery  b u t  n e i th e r  th e  ta x p ay e r n o r th e  
D ep a rtm en t of R evenue shou ld  be pe rm itted  to ab u se  the 
discovery process.

• T he h e a r in g  p ro c e s s  s t r u c tu r e  sh ou ld , to th e  ex te n t 
po ss ib le , tak e  in to  a c c o u n t th e  u n iq u e n e s s  of A lask a’s 
s i tu a t io n  of very few tax p ay e rs  and  ta x  appea ls . The



hea rin g  sy stem  shou ld  be tailo red to A laska’s n eed s an d  be 
as efficient a s  possible.

ARCO u rges th is  com m ittee to apply th e se  criteria to all th ree  
p ropo sa ls a s  well a s  to  the ex isting law. We believe a  p roposa l 
m ight em erge w h ich  m eets all of th e se  criteria  and is 
accep tab le  to th e  s tak eho ld e rs  —  the legislature, th e  
adm in is tra tion , th e  co u rt sy stem  and  the A laska taxpayers.

In closing, ARCO would like to s tre s s  two points. The firs t is 
th a t  from  o u r pe rspec tive  th is  is a  veiy im po rtan t is su e  which 
h a s  long te rm  im p lica tio n s for how  taxpayers will view th e  
b u s in e s s  c lim ate  in th e  s ta te  an d  th e  fa irness of th e  p lay ing 
field. T he second  is th a t th is  is a  m ajor oppo rtun ity  w here all 
o f th e  s ta k e h o ld e r s  a re  m ak in g  a b o n a  fide a t tem p t to 
e s tab lish  a  fair tax  hea ring  sy stem  and  eveiy bill th a t h a s  been 
p ro p o sed  is a s ig n if ic a n t im p rovem en t over th e  ex is tin g  
system .

Once again , we a p p la u d  y o u r efforts an d  th e  efforts of th e  
a d m in is tra tio n . We s ta n d  ready  to do w ha tever we can  to 
facilita te th e  en ac tm en t of fair tax hearing  legislation.
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Alaska’s Present Tax ComParison of res CS HB34I 

Audit & Appeals Process (Version “K”)
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/ FISCAL NOTE

1996 L E G IS L A T IV E  SESSIO N
Revision Dale: ____________ __________________________________________Dept. Affected: Alaska Court System
Title: An Act establishing a tax court...______________ BRU: Trial Courts_________________

_______________________________________________Component: ______________________________

Sponsor: R ep. Green__________________________ ____________________
Requestor: House Resources________________________________ COMPONENT SERIAL MO. 768

STATE OF ALASKA BILL NO. HB 341

Expenditures/Revenues______________________________________________ (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FYOO FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

267.0 267.0 267.0 267.0 267.0 267.0

5.0 5.0 5.0 5.0 5.0 5.0
4.0 4.0 4.0 4.0 4.0 4.0

17.8

TOTAL OPERATING 293.8 276.0 276.0 276.0 276.0 276.0

CAPfTAL EXPENDITURES [ 

CHANGE IN REVENUES ( |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other

293.8 276.0 276.0 276.0 276.0 276.0

TOTAL 233.8 276.0 276.0 276.0 276.0 276.0

Estimate of any current year (FY 96) cost: $ None

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

4.0 4.0 4.0 4.0 4.0 4.0

ANALYSIS: (Attach a separate page if necessary) 

See attached fiscal analysis.

Prepared by: C. S. Christensen III, Staff Counsel ---------- -----------------  Phone: 264-8228
Agency: Alaska Court System___________________ '  Date: 01/17/96

x  ' 3Approved by: Arthur H. Snowden. II, Administrative Director K 7 0 ^ 7  O r  Date: 01/17/96
Agency: Alaska Court System____________________________________________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
02:30 PM

Rev 1/96 Pafle 1 ol 2



Alaska Court System
Fiscal Analysis 
HB 341

Personal Services

Position Salary Benefits TotaJ
Superior Court Judge, Anchorage, PFT, 12 months $96,600 $52,365 $148,965
Secretary, 12A, Anchorage, PFT, 12 months 27,108 10,363 37,471
In Court Clerk, 12A, Anchorage, PFT, 12 months 27,108 10,363 37,471
Law Clerk, 13D, Anchorage, PFT, 12 months 31,824 11.278 43,102

Total Personal Services 267,009

Contractual

Postage, telephone, annual updates to legal reference
materials, copier rental, etc. 5,000

This fiscal note assumes that the cost o f the 3-master 
panels will be assessed to the parties.

Supplies

Office, courtroom and computer supplies. 4,000

Equipment (one time item)

Office furniture, computer or data terminal, software, dictation
equipment, statutes, rules of court, facsimile machine, etc 17,800

Total Estimated Cost 5293,809

Page 2 of 2
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CS F O R  H O U S E  B IL L  N O . 341( )

IN TH E LEG ISLATU RE OF TH E STA TE O F A LA SK A  

N IN ETEEN TH  LEGISLATURE - SECON D SESSIO N

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE GREEN

1

2

3

4

5

A B IL L

F O R  AN A C T  E N T IT L E D  

"A n  A ct re la tin g  to co n sid e ra tio n  an d  d e te rm in a tio n  by the  su p e rio r  c o u rt o f 

d isputes involving certa in  taxes and  penalties due, an d  am end ing  provisions rela ting  

to the  assessm ent, levy, an d  collection of taxes an d  penalties by the s ta te  and  to  

the tax  liab ility  of tax p ay ers ; and  am end ing  R ule  609(b) o f the  A laska  R ules o f 

A p p e lla te  P ro c e d u re ; a n d  p rov id ing  fo r an effective d a te ."

B E  IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A SK A :

* S ec tio n  1. AS 22.10.020(d) is am ended to read:

(d) T he superior court has jurisdiction in all m atters appealed to it from a 

subord inate  court, or adm inistrative agency when appeal is provided by law. The 

hearings on appeal from  a final order or judgm ent

(1 ) o f a subordinate court [OR A D M IN ISTR A TIV E A G EN C Y ] shall 

be on the record unless the superior court, in its discretion, grants a trial de novo, in 

w hole or in parti

-1-
N e w  T e x t  U n d e r 1 i n e d  [ D E L E T E D  T E X T  B R A C K E T E D }

C S H B 3 4 1 (  )
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(2) o f  the D e p a r tm e n t  of  R e v e n u e  in  matters relat ing  to f ix in g  the 
a m o u n t  of, or  im p o s in g  a pena lty  o n .  a tax lev ied  a n d  collected b v  the state w h e n  
a p p e a l  is taken u n d e r  A S  43.05.242(c)(1) s h a l l  b e  h e a r d  as a  trial d e  n o v o  as a 
matter o f  r ight :

(3) o f  the De p a r tm e n t  o f  R e v e n u e  in  matters re lat ing  to f ix in g  the 
a m o u n t  of, or im p o s in g  a pena lty  o n .  a tax lev ied  a n d  collected bv  the state w hen  
a p p e a l  is taken u n d e r  A S  43.05.242(c)(2) sha ll  be  o n  the record un less  the 
s u p e r io r  court, in  its d iscretion, grants a trial de n o v o ,  in  w ho le  or in  part:

(4) o f  a n  adm in istrat ive  a ge n cy , except for a matter d e s c r ibe d  in  
(2) or (3) of  this subsection , sha ll  be o n  the record unless the su p e r io r  court, in  
its d iscret ion , grants a  trial de  n o v o ,  in  w ho le  or in  par t .

* Sec. 2. AS 37.10.410 is amended to read:

Sec. 37.10.410. "ADMINISTRATIVE PROCEEDINGS INVOLVING TAXES" 

D EFIN ED , (a) The follow ing money received by the state is considered to be 

received as a result o f  the termination o f an adm inistrative proceeding for purposes o f 

applying art. IX, sec. 17(a), Constitution o f the State o f Alaska:

(1) past due taxes that are received by the state for each tax year for 

which a request for an informal conference under AS 43.05.240(a) is m ade to the 

D epartm ent o f Revenue, together with penalties and interest on the taxes;

(2) past due taxes that are received by the state after a request for a 

form al hearing under AS 43.05.240(b)(1) is m ade to the D epartm ent o f  Revenue, 

together with penalties and interest on the taxes.

(b) M oney received by the state under the following conditions is not 

considered to be received as the result o f  the term ination o f an adm inistrative 

proceeding  for purposes of applying art. IX, sec. 17(a), Constitution o f the State o f 

A laska:

(1) taxes that are not due at the time the request for the proceeding was 

m ade under AS 43.05.240(a) or (b)(1) o r  43.05.2420)1:

(2) taxes set out in a return not audited by the D epartm ent o f  Revenue 

at the date o f collection; or

(3) taxes collected for a tax year for which the taxpayer did not give
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notice o f appeal o f an assessm ent made by ihe D epartm ent o f Revenue.

* Sec. 3. AS 43.05.240 is am ended by adding a new  subsection to read:

(e) T he provisions o f  this section do not apply to the action o f the departm ent 

in fix ing  the am ount o f  a tax or in im posing a penalty related to a  tax described in 

A S 43.05.242(a).

* Sec. 4 . AS 43.05  is am ended by adding new subsections to read:

Sec. 43.05.242. A PPEA L O F CERTA IN  TA X ES AND R ELA TED  

PEN A LTIES, (a) The provisions o f this section apply to a m atter relating to fixing 

the am ount of, or im posing a penalty on, a tax levied and collected by the state under

(1) AS 43.19 and AS 43.20;

(2) form er AS 43.21;

(3) AS 43.55;

(4) AS 43.65;

(5) AS 43.75.

(b) A person aggrieved by the action o f the departm ent in fixing the amount 

o f a tax or in imposing a penalty may apply to the department within 60 days from the 

date o f m ailing the notice required to be given to tire person by the department, giving 

notice o f the grievance, and requesting an informal hearing. A t die informal hearing, 

the person aggrieved may present argum ents and evidence relevant to the am ount of 

tax or penalty due the state. If the departm ent determ ines that a correction is 

w arranted, the departm ent shall make the correction.

(c) A person aggrieved by the action o f the departm ent under (b) of this 

section in fixing the am ount o f a tax or in im posing a penalty may

(1) w ithin 30 days after decision resulting from  the informal hearing, 

appeal to the superior court in the judicial district in which the person resides; when 

an appeal is taken under this paragraph,

(A) the taxpayer shall be given access to the file of the

departm ent in the m atter for preparation o f the appeal;

(B) if, after the appeal is heard,

(i) it appears that the tax was correct, the court shall

confirm  the tax;
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(ii) it appears that the tax was incorrect, the court shall 

determ ine the am ount o f  the tax; if the person aggrieved is entitled to 

recover the tax or part o f it, the court shall order the repaym ent, and the 

department shall imm ediately pay the am ount due and attach a certified 

copy o f the judgm ent to the paym ent; or

(2) within 30 days after decision resulting from  an inform al hearing, 

apply  to the departm ent and request a form al hearing; w hen a form al hearing is 

requested  under this paragraph,

(A) the departm ent may subpoena w itnesses, adm inister oaths, 

and m ake inquiries necessary to determine the am ount o f the tax or penalty due 

the state;

(B) the person aggrieved may present argum ents and evidence 

relevant to the amount of the tax or penalty due the state; and

(C) if the departm ent determ ines that a correction is warranted, 

the departm ent shall m ake the correction.

Sec. 43.05.244. TAX, PEN ALTY, A N D IN TER EST PA Y A BLE B E FO R E 

A PPEA L, (a) In an appeal from a decision o f the departm ent involving a deficiency 

o f taxes levied and collected by the state under a tax described in AS 43.05.242(a), the 

taxpayer shall pay to the state the full am ount o f the tax, penalty, and interest in 

respect o f  the amount o f tax assessed that is not in dispute. T he taxpayer shall post 

a bond, obtain a letter of credit, or provide other evidence satisfactory to the tax court 

that it is able to pay the amount of tax, penalty, and interest in respect o f the am ount 

o f  tax assessed that is in dispute and that is the basis o f the taxpayer’s appeal.

(b) T he tax and interest due under this section are the am ounts stated in the 

final order o f  the departm ent from which the appeal is taken, or if the final order 

appealed from  is a sum m ary judgm ent or partial sum m ary judgm ent, the amount shall 

be as originally  assessed on the issue or issues disposed of.

* See. 5. AS 43.05.245 is amended to read:

Sec. 43.05.245. ASSESSM ENT AND COLLECTION O F TAX, PEN ALTIES, 

A N D  INTEREST. If a taxpayer fails to file a return or report required by this title in 

the time required by law or regulation, or makes an erroneous or fraudulent return, the
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departm ent shall proceed to assess the license fees, tax, penalties, or interest and make 

a  return from  information th a t  [W HICH] it obtains. A  return m ade and subscribed by 

the departm ent in accordance with this section is presum ed sufficient for all legal 

purposes. H ow ever, nothing prevents a taxpayer from  presenting evidence or other 

inform ation on an appeal under AS 43.05.240 o r  43.05.242 in order to rebut the 

presum ed sufficiency of a return made and subscribed by the department, nor does the 

presum ption o f  sufficiency alter the parties’ respective burdens of proof once the 

taxpayer has presented evidence or other material inform ation to rebut that 

presum ption . T he assessm ent o f license fees, tax, penalties, or interest under this 

section occurs w hen the departm ent issues a notice and dem and for paym ent o f the 

license fees, tax, penalties, or interest. The notice and dem and for paym ent is issued 

w hen the nr ’.ice and demand is delivered to the taxpayer in person or placed in the 

U nited States mail, addressed to the last known address o f the taxpayer. Penalties and 

interest assessed under this title shall be collected in the sam e m anner as provided in 

this title for the collection o f tax or license fees.

* Sec. 6. AS 43.05 is am ended by adding a new section to read:

Sec. 43.05.254. O V ERPA Y M EN T. If  it has been finally determ ined that an 

overpaym ent exists, either the taxpayer or the com m issioner may elect within 60 days 

to credit the overpaym ent, including any interest accruing on the overpaym ent, against 

the tax liability o f the taxpayer for the current tax year and subsequent tax years. The 

am ount o f the refund not credited w ithin three years o f the date o f the election shall 

be paid to the taxpayer, with interest accrued at the rate established in AS 43.05.280.

* Sec. 7. AS 43.20 .200(a) is am ended to read:

(a) As soon as practicable after a return is filed, the departm ent m ay exam ine 

it and determ ine the correct am ount o f the tax. If  an error is disclosed by the 

exam ination , the departm ent shall so notify the taxpayer by first-class mail. The 

taxpayer m ay petition for redctcrm ination of deficiency as provided in AS 43.05.240 

o r  4 3 .05 .242 .

* Sec. 8. AS 43.20.270(a) is am ended to read:

(a) T he departm ent m ay collect taxes, with interest, penalties, and other 

additional am ounts perm itted by law, by distraint and sale, in the m anner provided in
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this section, o f the property o f a person liable to pay the taxes, interest, penalties, or 

other additional am ounts, who neglects or refuses to pay them  within 10 days from the 

m ailing o f notice and dem and for paym ent o f them , and w ho has not appealed from  

the assessm ent o f the taxes, interest, penalties, and other additional am ounts under 

AS 43.05.240 o r  43 .05 .242 .

* Sec. 9. A S 43.55.013(g) is am ended to read:

(g) T he m onthly production at the econom ic lim it fo r a lease or property is 

p resum ed to be 3,000 M cf tim es the num ber o f well days for the lease o r property 

during that m onth for which the tax is to be paid. T he taxpayer may rebut this 

presum ption at a form al hearing under AS 43.05.242(c)(2) [AS 43.05.240] by 

providing clear and convincing evidence o f a different m onthly production rate at the 

econom ic lim it for the lease or property. The hearing shall be held before February 15 

o f the year or w ithin six months after com m encem ent o f gas production for a lease or 

property. The m onthly production rate at the econom ic limit for the lease or property 

based  upon the clear and convincing evidence o f the taxpayer shall be calculated by 

d ividing the value determ ined under (i) o f  this section into the average m onthly direct 

operating cost determ ined under (h) o f this section.

* Sec. 10. C O U R T R U LE CH A N G E; RU LES OF A PPELLA TE PR O CED U RE. The 

provisions o f  AS 22.10.020(d)(2), added by sec. 1 o f this Act, have the effect o f changing 

R ule 609(b) o f  the A laska Rules o f A ppellate Procedure relating to the superior court's 

exercise  o f its discretion to grant a de novo review  o f certain appeals o f  decisions of the 

D epartm ent o f  R evenue involving taxes and related penalties.

* Sec. 11. T his A ct takes effect July 1, 1996.
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