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IN  THE LEGISLATURE OF TOE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE RESOURCES COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES PHILLIPS, Toohey

A BILL 

FO R  AN A CT ENTITLED 

"A n  A ct ex tend ing  th e  da te  for a  review of and a  re p o rt on the c u rre n t law  

regard ing  subsistence use o f fish and  game and delaying the repeal o f the cu rren t 

law  re g a rd in g  subsistence use of fish an d  game; and providing for a n  effective 

d a te ."

B E  IT  E N A C T E D  BY T H E  LEGISLATURE OF TH E STA TE O F A LA SK A :

* Section  1. Section 9(a), ch. 1, SSSLA 1992, is amended to read:

(a) The legislature acknowledges and recognizes that this Act deals with a 

subject o f vital concern and that the subject merits review. Therefore, it is the intent 

o f the legislature that the operation o f this Act and the regulations adopted under this 

A ct be  fully reviewed by the governor no later than F e b ru a ry  1. 1996 [JUNE 1, 

1994].

* Sec. 2. Section 9(d), ch. 1, SSSLA 1992, is amended to read:

(d) N o later than F eb ru ary  1, 1996 [SEPTEMBER 1, 1994], the governor

shall provide a report to the legislature on the results o f the review and proposed

C S F O R  H O U SE  B IL L  NO. 312(RES)

-1- CSHB 312(RES)
New T e x t  U n d e r lin e d  (DELETED TEXT BRACKETED]



1 recom m endations for statutory amendments.

2 * Sec. 3. Section 12, ch. 1, SSSLA 1992, is amended to read:

3 Sec. 12. Sections 3 and 5 o f this Act take effect O ctober 1 , 1996 [1995].

4 * Sec. 4. This A ct takes effect immediately under AS 01.10.070(c).
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CS FOR HOUSE BELL NO. 312(RES)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE RESOURCES COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES PHILLIPS, Toohcy
A BILL

FOR AN ACT ENTITLED

"An Act delaying the repeal of the current law regarding subsistence use of Gsh

and game; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Section 12, ch. 1, SSSLA 1992, is amended to read:

Sec. 12. Sections 3 and 5 of this Act take effect October 1, 1996 [1995].

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).
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Alaska State Legislature

J u n e a u .  A la s k a  9 9 8 0 1 - 1 1 8 2  

( 9 0 7 )  4 6 5 - 3 7 2 0  

( 9 0 7 )  4 6 5 - 2 6 8 9

Slate Capitol

O f f ic i a l  B u s in e s s  

F a * : ( 9 0 7 )  4 6 5 - 3 4 7 2 Speaker o f the House o f Representatives 
SPONSOR STATEMENT

HB 312, "A n Act relating to subsistence 
use of fish and game."

U n d e r  te rm s  o f  th e  A c t by w h ich  th e  s ta te 's  1992  s u b s is te n c e  law  
w as e n a c te d  (S e c .3, C H .l ,  S S S L A  1992), the 1992 law  w ill be 
re p e a le d  on O c to b e r  1, 1995 . It w ill th en  be re p la c e d  by  its  
p re d e c e s s o r ,  th e  1986  su b s is te n c e  law . T h is  " su n se t"  p ro v is io n  
w as  p re m is e d  on th e  e x p e c ta t io n  th a t th e  le g is la tu re  w o u ld  
c o n s id e r  re in s ta t in g  th e  1992  law  fo llo w in g  a re v ie w  by  th e  
G o v e rn o r .  U n fo r tu n a te ly ,  th is  re v ie w  has  n o t b een  c o m p le te d .

A lth o u g h  th e re  a re  m a n y  s im ila r i t ie s  b e tw e e n  th e  1986  and  th e  
1992  v e rs io n s  o f  A la s k a 's  s u b s is te n c e  law , th e re  a re  so m e  
s ig n if ic a n t  d if f e re n c e s  w h ich  fa v o r  th e  1992 law .

F ir s t ,  th e  1 9 9 2  law  in c o rp o ra te s  th e  c o n c e p t o f  " n o n s u b s is te n c e  
a re a s " . T h e s e  a re  a re a s  o r  c o m m u n it ie s  w h e re  d e p e n d e n c e  on 
s u b s is te n c e  is  n o t a p r in c ip a l c h a ra c te r is t ic  o f  th e  e c o n o m y , 
c u l tu re  and  w ay  o f  life  o f  th e  c o m m u n ity  o r  a re a , as  d e te rm in e d  
by th e  B o a rd s  o f  F ish e r ie s  and  G a m e  b ased  on  se v e ra l sp e c if ic  
c r i te r ia .  T h is  a llo w s  th e  B o a rd s  to  id e n tify  p la c e s  su ch  as th e  
A n c h o ra g e  b o w l o r p a r ts  o f  th e  K en a i P e n in s u la  w h e re  th e  
s u b s is te n c e  p r io r i ty  d o e s  n o t ap p ly . A lth o u g h  th is  p ro v is io n  has  
b e e n  c h a l le n g e d  in  c o u r t  an d  its  o p e ra tio n  te m p o ra r ily  s ta y e d , th e  
A la s k a  S u p re m e  C o u rt h as  no t y e t ru le d , so  it is  e n t ire ly  p o s s ib le  
th a t th is  p ro v is io n  m a y  s ti l l  b e  v ia b le .

A se c o n d  m a jo r  a d v a n ta g e  o f  th e  1992  law  is its  d e f in i t io n  o f  
" c u s to m a ry  an d  tra d i t io n a l"  an d  " c u s to m a ry  tra d e " . T h e s e  
d e f in i t io n s  a re  la c k in g  in  th e  1986  law  and  h e n c e  a re  a  c o n tin u o u s  
fo c u s  o f  c o n tro v e rs y  and  li tig a tio n . T h e  d e f in it io n s  in  th e  1992  
law  re c o g n iz e  p r io r  in te rp re ta t io n s  o f  th e  B o a rd s  an d  g iv e  th e m  
la ti tu d e  to  fu r th e r  re f in e  th o se  d e f in i t io n s .  T h e  d e f in i t io n  o f



" c u s to m a ry  tra d e "  an d  its  le g is la t iv e  h is to ry  c la r ify  th a t tra d e  is 
n o n c o m m e rc ia l an d  a lso  re q u ire s  th e  B o a rd s  to  id e n tify  and  
p ro v id e  fo r  th o se  tra d e s .

A n o th e r  a d v a n ta g e  o f  m a in ta in in g  th e  1992 la w  is th a t a ll B oard  
r e g u la t io n s  w ill re m a in  in ta c t. If  the  law  is a llo w e d  to  su n se t, th e  
B o a rd  w ill be  re q u ire d  to  re v ie w  all r e g u la t io n s  fo r  c o n s is te n c y  
w ith  th e  1986  su b s is te n c e  law . T h is  w ill be  a  t im e -c o n su m in g , 
e x p e n s iv e  p ro c e s s  th a t w ill d is ru p t  th e  B o a rd s ’ r e g u la to ry  
m e e tin g s  an d  c re a te  p u b lic  c o n fu s io n . T h is  d is ru p tio n  sh o u ld  no t 
o c c u r  u n til th e  le g is la tu re  d e c id e s  th a t it p re fe rs  to  re tu rn  to  the 
p ro v is io n s  o f  th e  1986 law .

T h e  1992 law  is a lso  s u p e r io r  to  the  1986 v e rs io n  b e c a u se  it 
p ro v id e s  c la r i f ic a t io n  th a t th e  B o a rd s  a re  n o t re q u ire d  to  q u a n tify  
an  e x a c t h a rv e s ta b le  su rp lu s  o f  fish  o r  g a m e  — a ta sk  u su a lly  
b io lo g ic a l ly  im p o ss ib le . T h e  B o a rd s  d o , h o w e v e r , h av e  to  id e n tify  
th e  p o r tio n  o f  h a rv e s ta b le  s u rp lu s  th a t is  r e a s o n a b ly  n e c e ssa ry  to  
fo r  s u b s is te n c e  u se .

In su m , th e  c la r ify in g  d e f in i t io n s  a lo n e  m a k e  th e  1992  law  an 
im p ro v e m e n t o v e r  th e  1986  law . In a d d itio n , th e  1992  law 's  
" n o n s u b s is te n c e  a re a "  p ro v is io n  m a y  w e ll b e  u p h e ld  by  th e  A la sk a  
S u p re m e  C o u rt. R e v e rtin g  to  the  1986 law  w ill b e  c o s tly  to  the
s ta te  and  its  c i t iz e n s ,  b o th  in  te rm s  o f  m o n e y  an d  p u b lic  c o n fu s io n ,
a n d  w ill s e rv e  n o  p u rp o se .

H B  3 1 2  sh o u ld  be p a sse d  to  s im p ly  e x te n d  th e  s ta te 's  1992
s u b s is te n c e  law . T h is  w o u ld  re ta in  th e  s ta tu s  q u o  u n til the
S u p re m e  C o u r t  ru le s  on  th e  v a lid ity  o f  th e  " n o n s u b s is te n c e  a rea s"  
a n d  a  c o m p le te  re v ie w  o f  th e  1992 law  by  th e  G o v e rn o r’s o ff ic e  
h a s  b e e n  c o m p le te d .



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450
FAX (907) 465-21)29 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

MJLM .0. RA N P U M April 21, 1995

S U B JE C T : HB 312; Extension o f  the current law regarding subsistence hunting
and fishing

T O : Representative Gail Phillips
Attn: Kyle Parker

FR O M : George U te r m o h l e ^ ^
Legislative Counsel

You have asked for an explanation o f  how HB 312 has the effect o f  extending the current law 
regarding subsistence hunting and fishing (AS 16.05.258).

Under the terms o f  the Act by which it was enacted (ch. 1, SSSLA 1992), the current 
subsistence law will be repealed and replaced by another version1' o f  the subsistence law on 
O ctober 1, 1995. Two definitions ("customary and traditional" and "customary trade") 
enacted as part o f  the current subsistence law will also be repealed on October 1, 1995.

The version o f the subsistence law that will repeal and replace the current version o f  the law 
on October 1, 1995 was enacted by sec. 3, ch. 1, SSSLA 1992. The definition o f  the term s 
"customary and traditional" and "customary trade" will be repealed by sec. 5, ch. 1, SSSLA 
1992.

By repealing secs. 3 and 5 o f ch. 1, SSSLA 1992 before October 1, 1995, those sections will 
never take effect and the current subsistence law and the associated definitions will not be 
repealed or replaced. Thus the current law will be extended indefinitely.

In anticipation that secs. 3 and 5 would take effect as planned on October 1, 1995, sec. 8, ch. 
1, SSSLA 1992 grants authority to the Board o f  Fisheries and the Board c f  Game to adopt 
regulations in advance o f the new subsistence law taking effect, so that there would be 
smooth transition between the current subsistence law and the new law. Once secs. 3 and 5 
are repealed sec. 8 becomes unnecessary, so it is also repealed by HB 312.

" The new version of the law that will replace the current version of AS 16.05.258 is in fact the former 
subsistence law that was partially invalidated by the Alaska Supreme Court in McDowell v. State. 785 P.2d 1 
(Alasku 1989).



R epresentative Gail Phillips
April 21, 1995
Page 2

The key to the successful operation o f  HB 312 is that it take effect before October 1, 1995. 
B ecause HB 312 does not have a special effective date, it will take effect 90 days after it 
becom es law by being signed by the governor, by taking effect without the governor's 
signature, or by being passed over the governor's veto. Assuming the governor does not veto 
HB 312, the governor could hold the bill for up to 20 days, not including Sundays, after the 
bill was transmitted to him by the legislature, before it would become law by the mere passage 
o f  time. Though the absolute latest date for transmittal o f  the bill to the governor, in order 
to assure that it takes effect before October 1, 1995, is sometime in early June, the legislature 
would best achieve its purpose by passing HB 312 and transmitting it to the governor as soon 
as possible in April or May.

If  I may be o f  further assistance, please advise.

GU:klb
95-286.klb
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AN ACT
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

T H E  A C T  F O L L O W S  O N  P A G F  I

LAWS OF ALASKA

1992
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Chapter 1

A N  A C T

K c la tm p  in  tn e  tax in g  o f  f ish  a n d  g a m e . a n d  p ro v id in g  fo r  a n  e f f e c t iv e  d a te .

•  S e c t io n  1. F IN D IN G S . P U R P O S E . A N D  IN T E N T , ( a t  T h e  le g is la tu re  f in d s  th a t

t ! m e re  a rc  A la s k a n s , b o th  N a tiv e  a n d  n o n -N a tiv e ,  w h o  h a v e  a t r a d i t io n a l ,  

s o c ia l ,  o r  c u ltu ra l  r e la t io n s h ip  to  a n d  d e p e n d e n c e  u p o n  tn e  w ild  r e n e w a b le  r e s o u rc e s  p ro d u c e d  

h v  A la s k a 's  la n e  an d  w a te r :  th e  h a rv e s t  a n d  u se  o f  Fisn a n d  g a m e  fo r  o e rs o n a l  a n d  g ro u p  

c o n s u m p t io n  is  a n  in te g ra l p a rt  o f  th o se  r e la tio n s h ip s :

12. a lth o u g h  c u s to m s ,  t r a d iu o n s .  a n d  D elic ts  v a ry ,  th e s e  A la s k a n s  s n a re  id e a ls  

o f  r e s p e c t  lo r  n a tu re , th e  im p o r ta n c e  o l  u s in g  re s o u rc e s  w is e ly , a n d  th e  v a lu e  a n d  d ig n i ty  o f  

a  w a v  o f  lire  in  w m c h  th e y  u se  A la s k a ' f is n  an d  g am e  fo r  a  s u b s ta n t ia l  p o r tio n  o f  th e ir  

s u s te n a n c e :  th is  w a y  o f  l i lc  is  re c o g n iz e d  a s  su b s is te n c e  ";

l ? ’ c u s to m a ry  a n d  t ra d i tio n a l  u se s  o f  A la s k a 's  f ish  a n d  g a m e  o r ig in a te d  w ith  

A la s k a  N a tiv e s ,  an d  h a v e  b e e n  a d o p te d  a n d  s u p p le m e n te d  b y  m a n y  n o n -N a ttv e  A la s k a n s  as  

w e l l :  th e s e  u s e s ,  a m o n g  o tn e r s .  a re  c u ltu r a l ly ,  so c ia l ly , s p ir i tu a l ly ,  a n d  n u m o o n a J ly  im p o r ta n t  

a n d  p ro v id e  a  s e n se  o f  id e n t i ty  fo r  m a n y  s u b s is te n c e  u se rs :
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C hapter I

1 t 4 )  w h i le  A la s k a 's  f ish  a n d  g a m e  a re  g e n e ra l ly  s o il  p le n t i fu l ,  th ese  re s o u rc e s

2  a re  n o t  u n l im ite d  a n d  c a n n o t  p r o v id e  f o r  e v e ry  d e s ir e d  u s e , n o w  o r  in  th e  fu tu re :  c o m p e t i t io n

J  f o r  a n d  th e  le v e l  o f  c i f o r i  o n  th e s e  r e s o u r c e s  h a v e  r e q u ir e d  th e  le g is la tu re  a n d  ih e  H o ard  o f

4  F is h e r ie s  a n d  B o a rd  o f  C a m e  to  e s ta b l is h  a  p re f e r e n c e  fo r  s u b s is te n c e  a m o n g  th e  s a n o u s

5 b e n e f ic ia l  u s e s  o f  f ish  a n d  g a m e  in  ih e  s ta te :  a n d

t» 01 n  m o s t  a re a s  o l  ih e  s ta te ,  a  p r e f e r e n c e  : o r  s u b s is te n c e  c a n  o e  p ro v id e d

7 w ith o u t  ir. o v e r ly  n u rd e n s o m e  in tru s io n  u p o n  o tn e r  c o n s u m o t iv e  u s e s  o t  f ish  a n d  g a m e .

8  l b )  It is  th e  p u r o o s e  o f  th is  A c t

9  1 1 ) to  u e v e lo p  a n d  m a in ta in  h c a Jth v  f isn  s to c k s  a n d  g a m e  p o p u la t io n s  tn ro u g n

10 m a n a g e m e n t  b a s e d  o n  m e  s u s ta in e d  y ie ld  p r in c ip le ;  a n d

11 i2 )  :o  p ro v id e  to r  a  p r e f e r e n c e  f o r  s u b s is te n c e  u s e s  o v e r  o in e r  c o n s u m p tiv e

12 u s e s  o r  i is n  a n d  g a m e  r e s o u rc e s .

13 ' c i  Ii is in e  .m e m  o t  th e  le g i s la tu re  tn a t

14 ( I .  .u o s i s ie n c e  u s e s  o f  A la s k a 's  t is h  a n d  g a m e  r e s o u r c e s  .ire  g iv e n  tn e  h ig h e s t

15 p r e te re n c e .  in o r d e r  to  a c c o m m o d a ie  a n d  p e ro c iu a ie  th o s e  u s e s :  a n d

16 .2) th is  A c t  n o t  r e s u lt  in  s ig n i f ic a n t  r e a l lo c a t io n s  o t  f ish  .u id  g a m e  m  A la sk a .

17 * S e c . 2 . \ S  lb .0 5  25X is  r e p e a le d  a n d  r e e n a c te d  id  rea d :

IK S e c . 16 ,0 5 .2 5 .1  S U B S I S T E N C E  U S E  A N D  A L L O C A T IO N  O F  F IS H  \ N D

19 G A M E , a l  E x c e p t  in  n u n s u b s is te n c c  a re a s ,  th e  B o a rd  o f  F i s n e n c s  m d  m e  B o a rd

20  o l  G a m e  s n a il  i J e m if y  th e  f ish  s lo c k s  a n d  g a m e  p o p u la t io n s ,  o r  •’o r t to n s  o l  ' l o c u s  o r

21 p o p u la t io n s .  :h a t  a re  c u s to m a r i ly  .u id  t r a d i t io n a lly  ta k e n  o r  u s e d  lo r  'u n s is tc n c c .  The

2 2  c o m m is s io n e r  sn a il  p ro v id e  r e c o m m e n o a u o n s  to  ih e  b o a rd s  c o n c e r n in g  tn e  - lo c k  a n d

2 3  p o p u la t io n  id e n t i f i c a t io n s .  T he o o a ru s  sn a il  m a k e  id e n t i f ic a t io n s  r e a u i re d  u n d e r  m is

2 4  s u o s e c n o n  a n e r  r e c e ip t  o f  m e  c o m m is s io n e r 's  r c c o m m e n d a u o n s .

2 5  ib )  T h e  a p p ro p n a ie  b o a rd  s n a il  o e ie r m in e  w n e th e r  a  c o n io n  o t  a  I isn  . iock

2 6  o r  g a m e  p o p u la t io n  id e n t i f ie d  u n d e r  l a i  o f  th is  .e c o o n  c a n  o e  h a rv e s te d  c o n s is te n t

2 7  w itn  s u s ta in e d  y ie ld .  I f  a  p o r t io n  o l  a  s to c k  o r  p o p u la t io n  c a n  o e  h a rv e s te d  c o n s is te n t

2 8  w tth  s u s ia m e d  y ie ld ,  ih e  b o a rd  s h a ll  d e te r m in e  m e  a m o u n t  o f  th e  h a rv e s ta b le  p o r tio n

2 9  th a t  is  r e a s o n a b ly  n e c e s s a r y  fo r  s u b s is te n c e  u s e s  a n d

3 0  U )  O' th e  h a rv e s ta b le  p o r tio n  o f  ih e  s to c k  o r  p o p u la a c n  is  s u if ic te m

3 1  to  p r o v id e  f o r  i l l  c o n s u m p t iv e  u s e s ,  tn e  a p p ro p n a ie  b o a rd
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1 (A )  sh a ll  a d o p t  re g u la tio n s  th a t  p r o v id e  a re a s o n a b le

2  o p p o r tu n i ty  fo r  s u b s is te n c e  u s e s  o f  th o se  s to c k s  o r  p o p u la t io n s .

3  (B )  sh a ll  a d o p t  r e g u la t io n s  th a t  p ro v id e  f o r  o th e r  u s e s  o f  th o se

4  s to c k s  o r  p o p u la t io n s ,  s u b je c t  to  p re fe re n c e s  a m o n g  b e n e f ic ia l  u se s , a n d

5  ( C l  m a y  a d o p t  r e g u la t io n s  to  d i f f e re n t ia te  a m o n g  u se s:

6  <2i if  th e  h a rv e s ta b le  p o n to n  o f  th e  s to c k  o r  p o p u la t io n  is  s u f f ic ie n t

to  p ro v m e  to r  s u o s is te n c c  u se s  a n d  s o m e , b u t n o t a ll .  o th e r  c o n s u m p tiv e  u s e s , the

K a p p r o p n a ie  o o a ra

11 ( A i  sh a ll  a d o p t  r e g u la u o n s  tn a t p r o v id e  a re a s o n a b le

I I I  o p n o r tu m tv  to r  s u b s is te n c e  u s e s  o f  th o se  s to c k s  o r  p o o u la n o n s :

11 ( B i  m av  a o o p t  r e g u la t io n s  th a t  p ro v id e  f o r  o tn e r  c o n s u m p tiv e

12 u s e s  o t  tn o sc  s to c k s  o r  p o p u la t io n s :  an d

12 (C i sh a ll  a d o p t  re g u la t io n s  to  d i f f e re n t ia te  a m o n g  c o n s u m p tiv e

14 u s e s  tn a t o ro v id c  fo r  a  p re le re n c c  fo r  th e  s u b s is te n c e  u s e s ,  i f  r e g u la t io n s  a rc

15 a d o p te d  u n d e r  ( B l  o t  th is  p a ra g ra p h :

Ih  t ' i  i f  th e  h a rv e s ta b le  p o r tio n  o f  the  s to c s  o r  p o p u la u o n  is  s u ff ic ie n t

I '  to  p ro v id e  lo r  s u b s is te n c e  u s e s ,  b u t n o  o th e r  c o n s u m p tiv e  u s e s , th e  a p p ro p n a ie  b o a rd

IH vhail

I 1) ( A l  d e te rm in e  (h e  p o n to n  o f  th e  s to c k s  o r  p o p u la t io n s  th a t  c a n

211 oe  H arv es ted  c o n s is te n t  w itn  s u s ta in e d  y ie ld :  a n d

21 ( B i  a d o p t  re g u la tio n s  th a i  e l im in a te  o th e r  c o n s u m o ttv c  u s e s  in

2 2  o r d e r  to  orov  id c  a  r e a s o n a b le  o p p o n u m rv  (o r  s u o s is te n c c  u se s :  an d

2 2  ( 4 1 il th e  h a rv e s ta b le  p o n io n  o f  th e  s to c k  o r  p o p u la u o n  is  n o :

2 4  s u ff ic ie n t  to  p ro v id e  a  re a s o n a b le  o p p o r tu n i ty  fo r  s u b s is te n c e  u s e s ,  tne  a p p ro p n a ie

25  n o a ru  sh a ll

2 h  ( A l  a d o p t  r e g u la t io n s  e l im in a tin g  c o n s u m p t iv e  u se s ,  o th e r  th an

2 7  s u b s is te n c e  u se s :

2X (B )  d is t in g u is h  a m o n g  s u b s is te n c e  u s e rs ,  th ro u g h  l im ita tio n s

2V b a s e d  o n

3 0  ( i)  th e  c u s to m a ry  a n d  d ire c t  d e p e n d e n c e  or. th e  f isn

31 s to c k  o r  g a m e  p o p u la n o n  b y  th e  s u b s is te n c e  u s e r  f o r  h u m a n

Chapter 1
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1 c o n s u m p t io n  a s  a  m a in s ta y  o f  l iv e l ih o o d :

2  ( ii )  th e  p ro x im ity  o f  th e  d o m ic i le  o f  th e  s u b s is te n c e

3  u s e r  to  th e  s to c k  o r  p o p u la u o n :  an d

4  ( ii i)  th e  a b i l i ty  o f  th e  s u b s is te n c e  u s e r  to  o b ta in  fo o d  if

5  s u b s is te n c e  u se  is  r e s t r i c te d  o r  e lim in a te d .

6  t e l  T h e  o o a rd s  m a y  n o t  p e rm it  s u b s is te n c e  h u n tin g  o r  f is h in g  .n  a

7 n o n s u b s is te n c c  a re a .  T h e  b o a rd s , a c n n g  jo in t ly .  sh a ll  id e n tify  b y  r e g u la t io n  tne

8  b o u n d a r ie s  o f  n o n s u b s is te n c c  a re a s .  A n o n s u o s is tc n c e  a re a  is a n  a re a  o r  c o m m u n i ty

9  w n e re  d e p e n d e n c e  u p o n  s u b s is te n c e  is  n o t  a  p r in c ip a l  c h a ra c te n s u c  o f  ih e  e c o n o m y .

10 c u ltu r e ,  a n d  w a y  o f  l ife  o f  th e  a ie a  o r  c o m m u n ity . In d e te rm in in g  w h e th e r

1 1 d e p e n d e n c e  u p o n  s u b s is te n c e  is  a  p r in c ip a l  c n a n c t e n s t i c  o f  ih e  e c o n o m y , c u l tu r e ,  an d

12 w ay o f  l if e  o f  a n  a re a  o r  c o m m u n i ty  u n d e r  tm s  s u b s e c tio n . :n e  h o a rd s  s h a ll  jo in t ly

13 c o n s id e r  th e  r e ia u v e  im p o r ta n c e  o f  s u b s is te n c e  ;n  th e  c o n te x t  o t  ’h e  to ta l i ty  o f  th e

14 r o i lo w in g  s o c io - e c o n o m ic  c h a ra c te r is t ic s  o f  ih e  a re a  o r  c o m m u n ity :

15 1 1) th e  s o c ia l  a n d  e c o n o m ic  s tru c tu re ;

16 <2) th e  s ta b i l i ty  o f  t h e  e c o n o m y :

17 13) th e  e x te n t  a n d  th e  k in d s  o f  e m p lo y m e n t  fo r  w a g e s , i n c lu d in g  t'a il-

18  t im e , p a r t - t im e ,  t e m p o r a r y ,  a n d  s e a s o n a l  o m o lo v m e n t:

19  (41 th e  a m i u n i  a n d  d i s m b u u o n  o f  c a s n  in c o m e  a m o n g  th o se  d o m ic i le d

2 0  in (h e  a r e a  o r  c o m m u n i ty ;

2 1  151 tn e  c o s t  a n d  a v a i la b i l i ty  o f  c o o a s  a n d  s e rv ic e s  to  m o se  d o m ic i le d

2 2  :n  th e  a r e a  o r  c o m m u n ity ;

2 3  (6 )  th e  v a r ie ty  o t  f is h  a n d  g a m e  s p e c ie s  u se d  fcv t h o s e  d o m ic i le d  in  the

2 4  a re a  o r  c o m m u n i ty ;

2 5  (71 th e  s e a s o n a l  c y c ie  o f  e c o n o m ic  a c tiv ity :

2 6  (8 )  th e  p e rc e n ta g e  o f  th o s e  d o m ic i le d  :n  :h e  a re a  o r  c o m m u n i ty

2 7  p a r t i c ip a t in g  in  h u n t in g  a n d  f is h in g  a c tiv i t ie s  o r  u s in g  w iid  f isn  a n d  g a m e :

2 8  ( 9 )  th e  h a rv e s t  le v e ls  o f  f is h  a n d  g a m e  b y  th o se  d o m ic i le d  in  th e  a re a

2 9  o r  c o m m u n i ty .

3 0  (1 0 )  th e  c u ltu ra l ,  s o c ia l ,  a n d  e c o n o m ic  v a lu e s  a s s o c ia te d  w i th  d ie

3 1  ta k in g  a n d  u s e  o f  f is h  a n d  g a m e ;

Chapter 1
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(1 1 )  th e  g e o g ra p h ic  lo c a t io n s  w h e re  th o se  d o m ic i le d  in  th e  a r e a  o r  

c o m m u n i ty  h u n t  a n d  f ish ;

(1 2 )  th e  e x te n t  o f  s h a r in g  a n d  e x c h a n g e  o f  f ish  a n d  g a m e  b y  th o se  

d o m ic i le d  in  th e  a re a  o r  c o m m u n i ty ;

(1 3 )  a d d it io n a l  s im ila r  f a c to rs  th e  b o a rd s  e s ta b l is h  b y  r e g u la tio n  to  b e  

re le v a n t  to  th e i r  D e te rm in a tio n s  u n d e r  th is  s u b s e c o o n .

Id )  F ish  s to c k s  a n d  g a m e  p o p u la n o n s .  o r  p o r t io n s  o f  f is h  s to c k s  a n d  g a m e  

c o p u la t io n s  n o t id e n tif ie d  u n d e r  ( a )  o f  th is  s e c t io n  m ay  b e  ta k e n  on ly  u n d e r  

n o n s u b s is te n c e  re g u la tio n s .

t e i  T a k in g s  a n d  u s e s  o f  f is h  a n d  g a m e  a u th o r iz e d  u n d e r  th is  s e c t io n  a re  

s u t i c c t  to  r e g u la t io n s  r e g a rd in g  o p e n  a n d  c io s e d  a re a s ,  s e a s o n s ,  m e th o d s  a n d  m e a n s , 

m a rk in g  u n u  id e n tif ic a t io n  r e q u i r e m e n ts ,  q u o ta s ,  b a g  l im its ,  h a rv e s t  lev e ls , a n d  se x . 

a c e .  a n d  s iz e  l im ita tio n s . T a k in g s  a n d  u s e s  o f  r e s o u rc e s  a u th o r iz e d  u n d e r  in is  s e c u o n  

a re  s u b ie c t  to  A S  lb .0 5 .8 3 1  a n d  A S  16.3U.

( f t  F o r p u rp o s e s  o f  th is  s c c u o n .  re a s o n a b le  o p p o r tu n i ty '  m e a n s  an  

o p p o r tu n i ty ,  a s  d e te rm in e d  b y  th e  a p p ro p n a ie  b o a rd , th a t  a l lo w s  a  s u b s is te n c e  u s e r  to  

p a m c ip a te  tn  a  s u o s is te n c c  h u n t o r  f i s h e ry  tn a t p r o v id e s  a  n o rm a lly  d i l ig e n t  p a r t ic ip a n t  

w n n  a  r e a s o n a b le  e x p e c ta t io n  o f  s u c c e s s  o f  ta k in g  o f  f ish  o r  g a m e .

■ .xec. 3. A S  l ti .U 5 .2 5 h  is  r e p e a le d  a n o  re e n a c te d  to  rea d :

S e c . lb .U 5 .2 5 h . S U B S I S T E N C E  U S E  A N D  A L L O C A T IO N  O F  F IS H  A N D  

G A .M L  i j i  T h e  b o a r d  o f  F i s h e n e s  a n d  tne  B o a rd  o f  G a m e  sn a il  id e n tify  th e  f isn  

s to c k s  a n o  g a m e  p o p u ia u o n s .  o r  p o r t io n s  o f  s to c x s  a n d  p o p u la t io n s ,  th a t  a re  

c u s to m a ri ly  a n d  t ra d iu o n a l lv  u s e d  f o r  s u b s is te n c e  in  e a c h  ru ra l a r e a  id e n u f ie d  b y  th e  

o o a rd s .

( b i  T h e  b o a rd s  s n a il  d e te r m in e

( 11 w h a t  p o r t io n ,  i f  a n y .  o f  th e  s to c k s  a n d  p o p u ia u o n s  id e n t i f ie d  u n d e r  

O t  o f  th is  s e c u o n  c a n  be  h a rv e s te d  c o n s is te n t  w ith  s u s ta in e d  y ie ld ;  a n d

(2 )  n o w  m u c h  o f  th e  h a rv e s ta b le  p o r t io n  is  n e e d e d  to  p r o v id e  a  

r e a s o n a b le  o p p o i .u n ity  to  s a u s ty  th e  s u b s is te n c e  u s e s  o f  th o se  s to c k s  a n d  p o o u la u o n s .

( c i  T h e  b o a n ls  s h a ll  a d o p t  s u b s is te n c e  f is h in g  a n d  s u b s is te n c e  h u n u n g  

r e g u la u o n s  fo r  e a c h  s to c k  a n d  p o p u la u o n  fo r  w h ic h  a  h a rv e s ta b le  p o r t io n  is
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1 d e te r m in e d  10 e x is t  u n d e r  ( b i d )  o f  th is  s e c t io n . I f  th e  h a rv e s ta b le  p o n to n  is  n o t

2  s u f f ic ie n t  to  a c c o m m o d a te  a ll c o n s u m p t iv e  u s e s  o f  th e  s to c k  o r  p o p u la u o n .  b u t is

3  s u f f ic ie n t  to  a c c o m m o d a te  s u b s is te n c e  u s e s  o f  th e  x to ck  o r  p o p u la u o n .  '.te n

4  n o n w a s te fu l  s u b s is te n c e  u s e s  sn a il  b e  a c c o r d e d  a  p re fe re n c e  o v e r  o th e r  c o n s u m p tiv e

5  u s e s ,  a n d  th e  re g u la tio n s  sh a ll  p ro v id e  a  re a s o n a b le  o p p o n u n i tv  to  - .au sfv  tie

6 s u b s is te n c e  u se s .  I f  th e  h a rv e s ta b le  p o rn o n  is  s u f f ic ie n t  to  a c c o m m o d a te  tn e

7 s u b s is te n c e  u se s  o f  th e  s to c k  o r  p o p u la t io n ,  th e n  th e  b o a rd s  m a y  p ro v id e  fo r  o tn e r

8  c o n s u m p t iv e  u se s  o f  th e  r e m a in d e r  o f  th e  h a rv e s ta b le  p o m o n .  I f  it is  n e c e s s a ry  to

9  re s t r ic t  s u b s is te n c e  f is h in g  o r  s u b s is te n c e  h u n t in g  in  o r d e r  to  a s s u re  s u s ta in e d  y ie ld

10 o r  c o n t tn u e  s u o s is te n c c  u s e s , th en  th e  p r e fe re n c e  sh a ll b e  l im ite d , a n d  th e  b o a rd s  -n a il

11 d i s o n g u t s h  a m o n g  s u b s is te n c e  u se rs , b y  a p p ly in g  th e  fo l lo w in g  c ri te r ia :

12 11 > c u s to m a ry  a n d  d i re c t  d e p e n d e n c e  o n  ih e  f ish  d o c k  o r  ca m e

13 p o p u la t io n  us th e  m a in s ta y  o f  liv e l ih o o d ;

14 121 lo ca l re s id e n c y ;  a n d

15 '3 )  a v a ila b il i ty  o f  a i te m a t iv e  re s o u rc e s .

16 ( d )  T h e  b o a rd s  m a y  a d o p t r e g u la t io n s  c o n s is te n t  w ith  th is  se c t io n  c a t

17 a u th o r iz e  ta k in g  fo r  n o n s u b s is te n c e  u s e s  a  s to c k  o r  p o p u la t io n  id e n tif ie d  u n d e r  -a i  o f

18 th is  s e c t io n .

19  t e i  F isn  s to c k s  a n d  g a m e  c o p u la t io n s ,  in c lu d in g  b iso n , o r  p o r tio n s  o f  fish

2 0  s to c k s  a n d  g a m e  p o p u ia u o n s .  n o t t d e n u f ic d  u n d e r  ta )  o f  tm s  s e c tio n  m a y  b e  tzx en

21  o n ly  u n d e r  n o n s u o s is te n c e  r e g u la u o n s .

2 2  i f )  T a k in g s  a u th o r iz e d  u n d e r  th is  s e c n o n  a re  s u b je c t  to  r e a s o n a b le  r e g u la tio n

2 3  o f  s e a s o n s ,  c a tc h  o r  b a g  lim its ,  a n d  m e th o d s  a n d  m e a n s . T a k in g s  a n d  u s e s  o f

2 4  re s o u rc e s  a u th o n z e d  u n d e r  th is  s e c n o n  a rc  s u b je c t  to  AS I 6 .0 5 .S 3 I  a n d  AS 16.30.

2 5  •  S e c . 4. AS ! 6 .05 .9 -tO  is  a m e n d e d  b y  a d d in g  n e w  p a ra g ra p h s  to  re a d :

2 6  (3 6 )  " c u s to m a ry  a n d  t r a d m o n a T  m e a n s  th e  n o n c o m m e rc ia l ,  lo n g -te rm .

2 7  a n d  c o n s is t e n t  ta k in g  o f .  u s e  o f ,  a n d  r e l i a n c e  u p o n  f ish  o r  g a m e  in  a  s p e c i f ic  a re a  and

- 3  th e  u s e  p a t te rn s  o f  th a t  f is h  o r  g a m e  th a t  h a v e  b e e n  e s ta b l is h e d  o v e r  a  re a s o n a b le

2 9  p e r io d  o f  t im e  ta k in g  unto c o n s t a e n o o n  th e  a v a ila b il i ty  o f  th e  f ish  o r  g a m e :

JO  (3 7 )  “c u s to m a ry  t r a d e ' m e a n s  th e  l im ite d  n o n c o m m e rc ia l  e x c h a n g e .

31  fo r  m in im a l  a m o u n ts  o f  c a s h ,  a s  r e s t r ic te d  b y  th e  a p p r o p n a ie  b o a rd , o f  f is h  o r  g am e
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1 r e s o u r c e s ,  i n :  le rm s  o f  th is  p a ra g ra p h  d o  n or re s t r ic t  m o n e v  s a le s  o f  fu rs  a n d

2 furbearen.

3  ■ S e c .  S .  A S  1 6 .0 5 .0 4 0 (3 6 )  a n d  1 6 .0 5 .9 4 0 (3 7 )  a re  re p e a le d .

4  * S e c .  6 .  R E G U L A T IO N S . N o tw ith s ta n d in g  th e  p ro v is io n s  o f  A S  1 6 .0 5 .2 5 8 , a s  in  e f f e c t

5  o n  tn e  a a v  b e to r e  tn e  e f f e c tiv e  d a te  o f  s e c . 2  o f  tn ts  A c t, th e  B o a ru  o f  F is h e r ie s .  B o a rd  o f

6  G a m e , a n d  D e p a r tm e n t o f  F ish  a n d  G a m e  sh a ll  a d o p t  r e g u la tio n s  n e c e s s a ry  to  im p le m e n t  th e

7  p ro v is io n s  o f  sec* . 1. 2 . a n d  4  o f  th is  A c t.

8  '  S e c . 7 .  T R A N S IT IO N , ( a i  I t is  m e  in te n t  o f  th e  ie g is la tu re  th a t  th e  B o a rd  o f  F i '  e s

9  a n d  tn e  B o a rd  o f  G a m e  e x p e d it io u s ly  a d o p t  re g u la t io n s  n e c e s s a ry  to  im p le m e n t  s e c s . 1. 2 .  a n d

10  4  o t  th is  A c t.

11 ( b i  R e g u la tio n s  a d o p te d  o v  th e  B o a rd  o f  F i s n e n e s .  B o a rd  o :  G a m e , o r  D e p a r tm e n t

12 o f  F ts li a n d  G a m e  a l te r  J u ly  1. 1 9 9 2 . m a y  n o t  b e  in c o n s is te n t  w ith  th e  p ro v is io n s  o f  s e c s .  1.

13 2. and 4 of this Ac:

14 t c i  K cp a rm eS " o t w h e th e r  r e g u ia u o n s  tn  e ff e c t  o n  J u ly  1. 1992 . a n d  a d o p te d  u n d e r

15 tn e  a u th o n ty  o l  A S  Id  0 5 .2 5 1 .  I6 .U 5 .2 5 5 , o r  I6 .U 5 .2 5 S . a s  th a t  s ta tu te  re a d  o n  th e  d a y  b e fo re

16 th e  e f f e c t iv e  d a te  o : s e c . 2 o f  th is  A c t .  a rc  in c o n s is te n t  w ith  th e  p ro v is io n s  o f  s e c s .  1. 2 .  o r

17 4  o t th is  A cs. tne;. m a y  c o n u n u e  to  b e  im p le m e n te d  a n d  e n io r c e d  u n n l th e  e f f e c t iv e  d a ic  o f

18 s e c . 2 o i  th is  A c :

19 * S e c .  8 . T R A N S IT IO N . A l t e r  J a n u a ry  I , 1 9 9 5 . th e  B o a rd  c f  F i s n e n e s .  B o a rd  o f  G a m e .

2 0  a n d  D e n a n n te n t  o f  r i s r .  a n d  G a m e  m a y  a d o p t  r e g u ia u o n s  to  im p le m e n t  A S  1 6 .0 5 .2 5 8 .  as

21 a m e n d e d  b y  s e c .  s o : th is  A c t. R e g u ia u o n s  a d o p te d  u n d e r  th is  s e c t io n  m a y  n o t  ta k e  c ff e c :

2 2  I 'c to re  th e  e ff e c tiv e  d a te  o f  se c . 3  o f  th is  A c t.

2 3  * S e c .  9 .  R E V IE W  (a )  T h e  le g is la tu re  a c k n o w le d g e s  a n d  re c o g n iz e s  th a i  th is  A c t  d e a ls

2 4  w ith  a  s u b je c t  o f  v ita l c o n c e rn  a n d  th a t  th e  s u b je c t  m e n t s  r e v ie w  T n e re fo re .  it is  th e  in te n t

2 5  o f  th e  le g i s la tu re  tn a :  th e  o p e ra t io n  o f  th is  A c t a n d  m e  r e g u la t io n s  a d o p te d  u n d e r  th is  A c t  be

2 6  fu lly  r e v ie w e d  b y  i n :  g o v e rn o r  n o  la te r  th a n  J u n e  I .  1994.

2 7  ( b i  T h is  r e v ie w  p e n o d  is  in te n d e d  to  a l lo w  fo r  fu r th e r  r e s e a rc n  a n d  to  g a in  e x p e r ie n c e

2 8  in  im p le m e n tin g  tm s  A c t a n d  r e g u la n o n s  a d o p te d  u n d e r  s e c s .  6  a n d  7  o f  th is  A c t .  It is  the

2 9  in te n t  o f  th e  le g is la tu re  th a t  th e  g o v e rn o r  c o n v e n e  a  re p re s e n ta t iv e  g ro u p  to  p ro v id e

3 0  r e c o m m e n d a t io n s  to  m e  g o v e rn o r  b e fo re  th e  e n d  o f  ’n e  r e v ie w  p e n o d .  It is  th e  in te n t  o f  th e

3 1  le g i s la tu re  th a t  r e p r e s e n ta u v e s  o f  th e  le g is la tu re  a n d  p e rs o n s  w i th  a  h is to ry  in  th e  f o rm u la t io n
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1 o f  s u b s is te n c e  le g is la t io n  in  th is  s ta te  p a r t ic ip a te  in  th e  g ro u p .

2  ( c i  It is  th e  in te n t  o f  th e  le g is la tu re  th a t  th e  r e v ie w  u n d e r  th is  s e c a o n  o c c u r  w itn

3  p u b l ic  in p u t  a n d  p a r t ic ip a tio n .

4  id )  'J o  la te r  th a n  S e p te m b e r  I ,  1 9 9 4 . ;h e  g o v e rn o r  shaJI p ro v id e  a  r e p o r t  :o  ihe

5  le g is la tu re  o n  m e  r e s u l ts  o f  th e  r e v ie w  a n d  p ro p o s e d  r c c o m m e n d a u o n s  fo r  s ta tu to ry

6  a m e n d m e n is .

7  •  S e c . 10. S e c tio n s  6  - S o f  th is  A c : la k e  e f f e c t  im m e d ia te ly  u n d e r  A S  0 1 .1 0 .0 7 0 (c ) .

S •  S e c . 11. S e c tio n s  I . 2 . 4. a n d  9  o f  m is  A c t  ta k e  e f f e c t  o n  :h e  e t f e c t tv e  d a te  o t

9  r e g u la t io n s  t ir s t  a d o p te d  u n c - r  se c . h  o f  th is  A c : h y  th e  B o a rd  o f  F is h e r ie s  a n d  ih e  B o ard  o t

10 Game.

11 * S e c . 12. S e c tio n s  3 a n d  5 o f  m is  A c t  ta k e  e t f e c t  O c to b e r  I .  1995.

Chapter I
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t-V c"C  V rr^

Jack Polster 907 235 2298/8777 April 27, 1995

F a x .  -  3 ‘4'7'Z,
To: Representative Gall Phillips. Please pass a copy of the following to 
each member of the committee which will be hearing testimony on H.B, 312 
which will be heard today at 4 pm. The submission is to bB considered 
public testimony and a matter of the public record.

Ultimately, all life is sustained by combining the very activity of life 
with the resources of nature. That combination exists as either a long 
train of Interconnected specializations, regulated by government, and 
constituting today's complex commercial markets...or a simple lifestyle 
called subsistence.

Each Alaska citizen holds, by birthright, the natural right to combine his 
or her labor with that bounty of nature declared to be owned in common. 
Perhaps no single human activity, except breathing air, better exemplifies 
"natural right" than subsistence use of commonly owned natural resources; 
all other rights pale when compared to the overwhelming historical 
importance of natural resource use by man.

Each and every Alaskan citizen Is a living testament to over 10,000 
generations of hunters and gatherers spanning over 250,000 years.
Against unfathomable odds the ancestors of each Alaskan citizen 
successfully and continually passed the genetic baton he holds today.
Ones very existence today is an unlikely opportunity for celebration of a 
necessarily successful and long-practiced subsistence tradition. The 
subsistence tradition however has been increasingly forgotten in the 
bright lights of relatively recent distractions - supermarkets, computers, 
and other modern ammenities.

Most politicians will agree that rights are universal - held by every 
individual under Jurisdiction of the governmental entity which has 
authority over activities in that particular area. Yet recent political 
statements and newspaper articles indicate that subsistence "rights" may 
soon be relegated by government to rural, native, poor, or other classes 
within the total population of Alaska citizens.
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For exapmple, some citizens of Alaska have forsaken their natural
birthright to subsist by accepting from the state, via license or permit,
the privilege of using a particular commonly-owned natural resource for 
purposes of sport, commercial, and/or personal-use.J.o. patently 
privileged use3. Those individuals therefore, by their own action, have 
lost status as a true subsistence user. They have chosen privilege and 
relinquished right. One cannot exist under both a conflicting right and 
privilege. (One cannot have accepted a pennit to bear arms and still 
retain his natural right to do so. Loss of a right occurs only through the
action of the Individual who once held it.)

State and Federal government should officially recognize both the 
individual right to subsist, and the priority-use of natural subsistence 
rights over government granted privilege (sport, commercial, and personal 
use).

Both the Federal government and Alaska state government could give 
much-needed direction in the the seemingly unending subsistence dilemna 
by simply answering the following questions;

1) Is subsistence a) a right - or, b) a privilege?

[And, since each individual is entitled to a right, and only he alone (by his 
actions) can relinquish that right, therefore...)

2) What action or actions by an individual would cause him to indicate 
that he has relinquished to the state or federal government his natural 
birthright to subsistence?

The right to subsist can be claimed by the beHgerent claimant who desires 
to use 1-207 of the universal commercial code to claim his natural 
common-law right to subsist.

2 3 5  2 2 9 8 /8 7 7 7Jack Polster 
1506 Ocean 
Homer, Ak. 99603


