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A m endm en t: to HB20

In the House Resources Committee on 2/13/95
\

to the title:

A fter "...submerged land."

Add "to municipalities."

to read: "An Act relating to rights in certain tide and
submerged land to municipalities."



H o u s e  R e s o u r c e  C o m m i t t e e H B 2 0  a m e n d m e n t
b y  D N R  2 / 1 3 / 9 5

D elete the phrase "or sale" from  page 2, line 20.

T ide, shore, and subm erged lands are all m anaged  under the Public  T rust D octrine. T his is a 
liv ing doctrine that has evolved and continues to evolve over tim e. O ther sta tes and  the courts 
have long found that the sale o f these lands, w hile  not necessarily  v io lating  the pub lic  trust 
doctrine at the tim e o f the sale, m ay by its use over tim e violate the doctrine at a la ter date.

In a recent survey conducted by the State o f W ashington, all 22 w estern  sta tes curren tly  prohibit 
the sale or exchange o f these lands. They have all found that short and  long term  leases (up to 
55 years) provide the protection needed and allow  the stipu lations to be changed  at period 
intervals.

It is som ew hat ironic, except for in rare circum stances, that the departm en t canno t convey tide, 
shore, or subm erged lands to private individuals. This proposed  leg islation , how ever, w ould 
allow  local m unicipalities that ability w ithout any sideboards or restrictions.



HB 20 To testify:

Ron Swanson, DNR 762-2692 (Anchorage)
Nico Bus , DNR (answer questions)

Aleutians East Borough, Administrator
Bob Juettner 274-7555 (Anchorage)

City of Whittier:
Jim Barnette, atty 34 6-2755

Written Testimony/Interested Parties: 

City of Bethel
Stuart Greydanus, Port Director

543-4456

City of Whittier
Gary Williams 472-2337

City of Sand Point
Lee Sharp, atty 276-1969

City of St. Paul
Rich Wilson 272-8684

City of Sand Point 274-7555
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CHAIRMAN 
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CHAIRMAN 
HOUSE RULES COMMITTEE

SESSION:
CAPITAL BUILDING, ROOM 204 
JUNEAU, ALASKA 998011182 
PHONE (907) 465-4451 
FAX (907) 4S5-3445

MEMBER FINANCE SUBCOMMITTEES ON. 
DEPT. OF FISH AND GAME 
DEPT. OF PUBLIC SAFETY

INTERIM
716 W. 4THAVU. F630 
ANCHORAGE, AK 99501-2133 
PHONE: (907)258-8167 
FAX: (907) 258-8468

To : Representative Joe G reen, C o -C ha ir 

Representative B i l l  W illia m s , C o-C ha ir 

House Resources Comm ittee

F ro m : Representative C arl E .  Moses

D ate: February  6 , 1995

Re: Request for hearing on H B  20, relating to rights in certain 

tide and submerged land

H B  20 passed out o f the Com m unity and Regional A ffa irs  Committee 
on February 2, 1995. I have enclosed:

1. A  sponsor statement;

2. T w o  F isca l notes from the Department of Natural 
Resources;

3. A  fisca l note from the Department o f Com m unity 

and Reg ional A ffa irs ;

4 . Letters o f Support from the A laska  M unicipal League 

and the Association o f Harbormasters and Port 

A d m in istra to rs , In c .;

5 . A S  38 .05 .820 , relating to tides and submerged lands;

6. Packet on H B  398 which died in Senate Rules last 
le g is la tu re .

I would appreciate your scheduling it for a hearing at your earliest 
convenience. Thank you.
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SHEMYA • SQ'JAW HARBOR • SOUTH NAKNEK • ST GEORGE iSl AND • ST PAUI ISLAND • UGASHIK • UNALASKA • UNGA
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SPONSOR S T A T E M E N T

H B 20, relating to rights in certain tides and submerged land.

I have introduced H B 20, relating to conveyance o f tide and submerged 
lands to assist communities at the local level in obtaining tide and 
submerged lands for w aterfront developm ent.

B a ck g ro u n d : Upon becoming a state, A laska  authorized all first class and
home rule cities to receive a ll tidelands w ith in their boundaries. These 
c ities were required to reconvey lands to private persons based on prior
use and development of the tideland. T idelands ca n ’ t be conveyed to first 
class and home rule cities formed after A p ril 1, 1964, but the A laska 
Department of Natural Resources (D N R ) can issue leases.

Reason for the bill:
I have introduced H B  20 because leases vary in terms and duration, and 
because unified m unicipalities, second class c itie s , or boroughs of any class 
cannot qualify  for conveyance o f tide and submerged land. A ll  coastal 
m unicipalities have s im ila r needs for tidelands to g ive them the tools 
needed to encourage, control, and ensure responsib le development of 
tidelands w ithin their boundaries. Obtaining a tidelands lease can be a 
cumbersom e, lengthy process that may require the posting o f a 
perform ance bond that costs the m un ic ipa lity  more in annual premiums 
than the fa ir market annual rent for the tidelands. P roperly  adm inistering 
leases to remote areas is cumbersome for the department.

H R  .2 0 :
H B  20 requires D N R  to convey to a m unicipality  tide or submerged land 
that is occupied or suitable for occupation and development i f  four 
conditions are met. The four conditions required are: ' (1 ) lack of 
unreasonable interference or pub lic access resu lting fo r the proposed use 
of the land; (2 ) application for conveyance by the m un ic ipa lity ; (3 )
com patib ility o f the proposed use and the land c lass ifica tio n  or land use
plan for the area; and (4 ) need for the land for development.

AOAK • AKUTAN • AMCHlTKA • ATXA • ATTU • BELKCFSKI • CHERNCFSKI • CHiGNIK • CHIGNlK LAGOON • CHIGNIK LAKE 
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Public interest safeguards are provided for in the b ill. Land conveyed 
under the b ill is subject to the public trust doctrine w hich is expressly 
stated in the b ill. T itle  to land conveyed would revert to the State if  the 
m unicipa lity  is d isso lved . Conveyances of land under the b ill would not 
enlarge or d im inish the general land grant entitlem ent o f a m unicipa lity  
provided under A S  29.65 nor does a conveyance count against the 
m u n ic ip a lity ’ s general grant land entitlem ent.

P rio r leg islative , h isto ry ;
H B  20 essentially contains section 2 of H B  398, relating to rights in certain 
tide and submerged land by Representative O lberg , w h ich  passed the 
House last year and died in Senate Rules Comm ittee in the final day of 
session (b ill history is in your packet).

I have provided you w ith some background m ateria ls, includ ing a general 
h istory of tide and submerged lands, and position papers that help exp lain  
the need for and effect of this b ill. The b ill is supported by the A laska  
Department of Natural Resources (no form al position paper until 
Com m issioner Sh ive ly  is on board) and the Department o f Com m unity and 
Regional A ffa irs . It is also supported by the A laska  M un ic ipa l League and 
the A la ska  Association of Harbormasters & Port A dm in istra to rs, Inc.

I would appreciate your support.



LEG ISLATIVE AFFA IRS AGENCY 
STATE OF ALASKA

D I V I S I O N  O F  L E G A L  S E R V I C E S

1907) 465-5867 or 465-2951) 
FAX (907) 465-2029 
Mail Stop J101

15 0  Seward Street. Suite 4 0 9

Juneau, A laska 9 98 0 1 -2 1 0 5

M E .VI O  R  A N D U M February 7, 1995

S U B JE C T : Conveyance o f  tideiand/public trust (HB 20)

T O : Representative Carl Moses
* /Tamara Brandt Cook ' !  ■ 

Director o f  Legal Services
F R O M :

HB 20 requires the state to convey tideland to municipalities in certain fairly narrowly defined 
circumstances. You have asked whether the bill poses problems under the public trust 
doctrine.

The public trust doctrine is a commo”  law principle under which it is recognized that 
government owes its citizens duties o f  care with respect to the management o f  land and 
natural resources held by the state in trust for the public benefit. The public trust doctrine has 
been adopted in Alaska. (CWC Fisheries. 755 P.2d 1115 (Alaska 1988)) Additionally, the 
common use clause o f  Article V III, sec. 3 o f  the state constitution incorporates the public 
trust doctrine as a constitutional requirement in this state. (Owsicheck v State. 763 P.2d 488 
(Alaska 1988); see also Art. V III, sec. 14, and AS 38.05.502 enacted by initiative)

The public trust doctrine does not prohibit the conveyance o f  state land. In fact, conveyance 
by lease, sale, or grant is specifically permitted under Article V III, secs. 8 and 9 o f  the state 
constitution. However, a conveyance o f  public trust land "will be viewed as a valid 
conveyance o f  title, subject to continuing public easements. . . ."  (Haves v. A.J. Associates. 
Inc . 846 P .2d 131 (Alaska 1993) footnote 4 quoting from CWC Fisheries!

Public trust requirements are recognized in HB 20. (see Sec. 38 .05 .825 (a )(1 ) and (d )) Those 
requirements may altogether preclude conveyance o f  state tideland in some cases and so limit 
the use that may be made o f  the land in others as to make conveyance undesirable. 
Obviously, the public trust doctrine and other constitutional requirements circumscribe the 
grant o f  authority to convey state land contained in HB 20.

You have also asked whether HB 20 authorizes conveyance o f  mineral rights from the state 
to municipalities and whether they could then convey those rights to private owners. 
AS 38.05.125 requires a reservation o f  mineral rights to the state in most contracts for sale, 
lease, or grant o f  state land. This provision does not apply to conveyances under HB 20, but 
it could easily be amended to do so. In the absence o f  such an amendment, mineral rights may



R e p r e s e n t a t i v e  C a r l  M o s e s
F e b r u a r y  7 ,  1 9 9 5
P a g e  2

be alienated by the sta te  subject to reservations that may be required by Congress. (S ta te  v . 
Lew is. 559 P.2d 630 (Alaska), cert, denied, 432 U.S. 901(1977)) As a practical m atter, sec. 
6 (i) o f  the A laska S tatehood  A ct requires the  state to  reserve mineral rights in m ost 
conveyances.

L as tly , you asked  w hether I could suggest a "tighter" title to  the bill. Perhaps, "A n A ct 
rela ting  to  conveyance o f  certain tide and subm erged land to  municipalities."

TB C :klb:pI 
95-043. klb 
E nclosu res



S T A T E  O F  A L A S K A

DEPARTMENT OF COMMUNITY 
& REGIONAL AFFAIRS

POSITION P A P E R

S p o n s o r : R ep re se n ta t iv e  M o se s
B ill n o .: HB 20 DCRA  FN: Z e ro  (subm itted) 

P o s it io n : S u p p o rt

T itle : An A ct re la tin g  to  r ig h ts  in ce rta in  tide and  su bm e rg e d  land

This legislation a m e n d s  A S  38.05 by adding a n e w  section that would give the 

Department of Natural Resources (DNR) the authority to convey tidelands and 

submerged lands to municipalities. Presently, in accordance with A S  38.05.820, 

D N R  m a y  convey such lands only to municipalities incorporated on or before 

April 1, 1964. D N R  m a y  only lease these lands to municipalities incorporated 

after that date.

The department supports the principle of treating municipalities equally in the 

process of conveyence or lease of state lands. T h e  current artificial distinction 

a m o n g  municipalities based on date of municipal incorporation should be 

eliminated. Also, as an advocate for stronger local government and stronger 

local economies, the department supports the long-range development stability 

provided by municipal land ownership rather than leasing of state lands. 

Therefore, the department supports this legislation.

Mike Irwin 
Commissioner

File No: HB 20 1/24/95



FISCAL NOTE
STATE OF A LA S K A
1 9 9 5  L E G I S L A T I V E  S E S S I O N

B I L L  N O . H B 2 0

Title: An Act relating to rights in certain BRU: Resource Development
tides and submerged land Component: Information Resource Management

Sponsor. Representatives Moses, Kubina
Requestor Component Seria l No. 427

Expenditures/Revenues (Thousands of Dollars)
—

OPERATING EXPENDITURES FY96 FY97 FY98 FY99 FY00 FY01
PERSONAL SERVICES 6.0

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 6.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 o.ol

CHANGE IN REVENUES (1005)

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF 6.0
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 6.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY95) cost: $ None

POSITIONS
FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separata page if necessary)

This bill will require the development of a new Land Administration System (LAS) casetype for these conveyances to 
municipalities. The actual notation of these conveyances to the status plats is considered regular work and will be 
absorbed by the component The Incremental work to develop a new casetype is estimated to be a one-time cost of $6.0 
in personal services.

_____________________ s f  s ?  __________________
Rich McMahon, A )  •3repared by:

Division: Land Records Information Section / r------------------
Phone 
D a te :

762-2384
26-Jan-95

Approved by Com m issioner /  /  , ^  . j
A  A  J /  X

tgency: /'N atu ra l R esourced  /  ____________
Date:

(HR20-XLS Rev^H§ls^REn T0 PR0VI°E  ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE Page , 0( ,
For further distribution information call the Governor's Legislative Oftlce



1995 L E G IS L A T IV E  S E S S IO N
Revision Date:  Original

Title:

S T A T E  O F  A L A S K A

FISCAL NOTE
B I L L  N O . H B 2 0

An Act relating to rights in certain

Dept Affected: Natural Resources 

BRU: Resource Development

tides and submerged land Component: Land Development

Sponsor.

Requestor

Representatives Moses, Kubina
Component Serial No. —  - 431

Expenditures/Revenues
"OPERATING EXPENDITURES FY96 FY97 FY98 FY99 FY00 P/01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0,0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0I 0.0I 0.0| 0.0 0.0| 0.0|

[CHANGE IN REVENUES (1005) (S0.0)| (50.0)1 (S0.0)| (50.0)| (50.0)1 (50.0)

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any cu rren t year (FY95) cost: $ None

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)
In addition to the general grant land entitlement under AS 29.65. qualified municipalities which were incorporated prior to 
1954 have beep conveyed tide and submerged land. This legislation would authorize the department to convey improved 
tidelands or land required lor the accomplishment ol a public or private development to all home rule, first and second • 
class municipalities. Currently, the department can only issue leases that create a financial burden to the municipality and 
a liability to the state. This legislation will reduce the amount of lease monitoring and compliance activities currently 
required of the department an these existing leases, however the department anticipates nc reduction in expenses due to 
the continuing effort to process and monitor other current and additional leases.

The reduction of $50.0 In general fund program receipts is a rough estimate of tile amount of annual lease revenue that 
will be lost with the implementation of this legislation.
Amendment to this bill and HB79 could be combined as they are very similar, but address different tide and submerged 
land conveyance issues.________________________ ^  ^  /*lano conveyance issu es._________________________  ^
Prepared by: Ron Swanson, O i r e c tQ f ^ ^  J W
Division: Land * r / _________________
Approved by Commissjpnfitr: ~  ~ a

. t n  /W  t i S Z t s i / y i t /  / f a t • M y .
/N a tu ra l Resources // ( /  _____________

_ Phone 
" Dale :

Date:

762-2692
25-Jan-95

Agency: / E k

PREPARER TO PROVIDE A LL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
(HB2U j<ls Rav 1/25/35) For further distribution Information call the Governor's Legislative Office Page t ci 1



STATE OF ALASKA
1995 LEGISLATIVE SESSION FISCAL NOTE BILL NO: HB 20

Revision Date: January 24,1995____________________ Dept. Affected: Community & Regional Affairs
Title: An Act relating to rights in certain tide BRU: none__________________________

and submerged land.__________________Component none__________________________
Sponsor Representative Moses________________ __________________________________________
Requestor House C & RA Comm ittee___________COMPONENT SER IAL NO. __________

Expenditures/Revenues:___________________________ (Thousands of Dollars)
OPERATING FY 96 FY 97 FY 98 FY 99 FY00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0

REVENUE FUND SOURCE:

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 0 0

Estimate o f current (FY94) im pact $ none__________________

ANALYSIS: (AtLJdh i  h e fii/AW  If K S S S m T T } ---------------------------------------------------------------

This legislation would give the Department of Natural Resources (DNR) the authority to convey 
tidelands and submerged land to municipalities. Presently, DNR can only issue leases (unless 
the municipality was incorporated before 1964). There is no fiscal impact on DCRA from this bill

Prepared by: Remond Henderson, Director $ 4 * ^ 0^ Phono: 465-4708

Division: Division of Administrative Services , „ Date: 1/24/95^

Approved by Commissioner Date: (,1/24/95J
Agency: Community & Regional Affairs

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

Page 1 of 1



02 -07 -1995  13:01 S07 465 3886 DNR OFFICE OF THE COMMISSIONER P .01
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T i d e l a n d  C o n v e y a n c e s ( A S  3 8 . 0 5 . 3 2 0 )  - b e f o r e  0 1 / 0 4 / 6 4

■Mttnigjpaito Acres Authority

Anchorage (city) 927 .320

Juneau 232 .320

Juneau/Douglas 113 .320

Ketchikan 163 .320

Kodiak 219 .320

Pelican 60 .320

Feterjburg 449 .320

Port Chilkat 32 .320

Sitka 194 .320

Skagway 194 3 2 0

Valdez 220 .320

W rangell 149 .320

Total ty o n  01104164 2J52  acres

Total AS 38.05,310 • 22,848 (through 1990)



A L A S K A  
M U N I C I P A L  

L E A G U E  :

i

217 S e c o n c  S ^ e e r .  S u i t e  2 C 0  ■ J u n e c u  A c s * ' :  C C 5 C '  ■ ' - 1 c 0 7 ' , 5 8 c - '  ; 2 5 cr • ■

January 27, 1995

TO: Representative Carl M o s e s

Merr)be/s, H o u s e  Community and Regional Affairs

F R O M :

RE: H B  20 - Rights in certain tide and submerged land

The Alaska Municipal League supports H B  20, which would allow all Alaskan cities the 

right to select and receive title to state-owned tide and submerged lands within their 

municipal boundaries. In N o v e m b e r  1994, A M L  m e m b e r s  discussed this issue and 

passed Resolution 95-11 (copy enclosed) supporting the concept included in H B  20.

Present statutes limit the ability of municipalities to obtain ownership to tide and 

submerged lands within their boundaries, yet often these lands are a m o n g  the most 

valuable for economic development purposes. A M L  and its m e m b e r s  support making 

such lands available to all municipalities, as part of their municipal entitlement to state- 

o w n e d  land.

Attachment

JK/Leg95/hb20.126

Member of the National League of Cifies and the Nafioncl Association of Counties



R e s o lu t io n  95 -11

A RESO LUT IO N  O F  THE A LA SKA  M UN IC IPAL LEAGUE 
URG ING  THE PA SSA G E  OF LEG ISLA T IO N  REQ U IR IN G  THE 

CONVEYANCE TO C IT IES AND B O R O U G H S  O F  STATE 
T IDELANDS THAT A RE  LEA SED  TO M UN IC IPAL IT IES  O R  A RE  

NEEDED O R  A PPR O PR IA T E  F O R  DEVELOPM ENT

R e s o l u t i o n  o f  t h e  A l a s k a  M u n i c i p a l  L e a g u e

W H E R E A S ,  upon becoming a state, Alaska authorized all first class and 

h o m e  rule cities to receive all tidelands within their boundaries and these cities 

were required to reconvey to private persons only those tidelands to which such 

persons had a claim through their prior use and development of the tidelands; and

W H E R E A S ,  the right to receive such tidelands w a s  never extended to 

unified municipalities, second class cities, or to boroughs of any class, nor to any 

cities that reclassified as first class or h o m e  rule after April 1, 1964; and

W H E R E A S ,  all coastal municipalities have similar needs for tidelands to 

give them the tools needed to encourage, control, and ensure responsible 

development of tidelands within their boundaries and to ensure that such 

development is consistent and coordinated with other developments and needs of 

the municipality; and

W H E R E A S ,  the State of Alaska currently will convey an interest in tidelands 

to municipalities only through a lease; and

W H E R E A S ,  obtaining a tidelands lease from the State of Alaska is a 

cumbersome, lengthy process and the leases often require the posting of a 

performance bond that costs the municipality m o r e  in annual premiums than the 

fair market annual rent for the tidelands, create an unnecessary ongoing 

relationship with the State with respect to the tidelands parcel, and impose other 

unreasonably burdensome requirements; and

W H E R E A S ,  municipalities, as well as the State of Alaska, have a duty to 

ensure that the use of their lands, including tidelands, is in the public interest; and

W H E R E A S ,  it would be equitable and in the public interest for the State of 

Alaska to convey to boroughs and to cities that have not received their tidelands 

under A S  38.05.820 (formerly A S  38.05.320) tidelands that are needed or have 

been identified as appropriate for public or private development; and



W H E R E A S ,  H B  398, as it passed the Alaska House of Representatives 

during the Second Session of the Eighteenth Alaska Legislature, would have met 

these needs of municipalities:

N O W ,  T H E R E F O R E ,  be it resolved that the Alaska Municipal League urges 

the Legislature and the Governor to pass either legislation substantially in the form 

of H B  398 as passed by the Alaska House of Representatives during the Second 

Session of the Eighteenth Legislature or other legislation requiring the expedited 

conveyance to municipalities of tidelands leased to municipalities and tidelands 

that are appropriate or needed for development.

Jc President

A T T

Kevih C. Kitchie, txecutive Director
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A l a s k a  A s s o c i a t i o n  o f  H a  r b o r m a s t e r s  
8< P o r t  A d m i n i s t r a t o r s ,  I n c .

HXSOUDTIOH 9 5 -1

a  BssourrcoH o f  c u e  A la s k a  a s s o c ia t i o n  o f  g a e b o rh a s tk s ls  a b d  p o r t  a d fc c b - 
i s t b a t o i s  sn p p o g r m i  t h f  c o s c e p t  o f  t h e  e x p e d i te d  c o w v e ia h c k  o f  TTDKLAHDS 
TO W JB TC IP A LX nE S  AS OTJTLIHKD H lT H IH  H .B .  3 9 8 .

WHEREAS, u p o n  b e c o m in g  *  S t a t e ,  A la s k a  a u t h o r iz e d  a l l  f i r s t  c la s s  and  home
r u l e  c i t i e s  t o  r e c e iv e  a l l  t id e la n d s  w i t h i n  c h w ir  b o u n d a r ie s ,  and

WEEHKAS, th e  r i g h t  t o  r e c e iv e  s u c h  t id e la n d s  w as n e v e r  e x te n d e d  co u n i f i e d  
m u n i c i p a l i t i e s ,  s e c o n d  c la s s  c i t i e s ,  o r  t o  b o ro u g h s  o f  a n y  c l a s s ,  n o r  t o  
a n y  c i t i e s  t h a t  r e c l a s s i f i e d  as f i r s t  c la e *  o r  home r u l e  a f t e r  A p r i l  1 ,  1 9 6 4 , 
a n d ,

WHEREAS, *1 1  c o a s t a l  m u n i c i p a l i t i e s  h a v e  s i m i l a r  n e e d s  f o r  t i d e la n d s  t o  g iv e  
t h e n  th e  t o o l s  n e e d e d  t o  e n c o u ra g e , c o n t r o l  and  e n s u re  r e s p o n s ib le  d e v e lo p m e n t 
o f  t id e la n d s  w i t h i n  t h e i r  b o u n d a r ie s  and t o  e n s u re  t h a t  s u c h  d e v e lo p m e n t  i s  
c o n s is t e n t  and c o o r d in a te d  w i t h  o t h e r  d e v e lo p m e n ts  and n e e d s  o f  t h j  m u n i c i p a l ­
i t y  , a nd

WHEREAS, th e  S ta te  o f  A la s k a  c u r r e n t l y  w i l l  c o n v e y  a n  i n t e r e s t  i n  t i d e la n d s
o n ly  th r o u g h  a le a s e ,  and

WHEREAS, o b t a in in g  a  t i d e la n d s  le a s e  f ro m  Che S t a t e  o f  A la s lc a  i n  a c u m b e rs o m e , 
le n g t h y  p ro c e s s  and th e  le a s e e  o f t e n  r e q u i r e  th e  p o s t i n g  o f  a  p e r fo r m a n c e  b o n d 
t h a t  c o s ts  t h e  m u n i c i p a l i t y  m ere  i s  a n n u a l p re m iu m s  th a n  th e  f a i r  m a r k e t  a n n u a l 
r e n t  f o r  th e  t id e la n d s ,  c r e a t e  an u n n e c e s s a ry  o n g o in g  r e l a t i o n s h i p  w i t h  th e  
S t a t e  w i t h  r e s p e c t  to  th e  t id e la n d s  p a r c e l ,  a n d  im p o s e  o t h e r  u n r e a s o n a b ly  b u r ­
densom e r e q u ir e m e n ts ,  and

WHEREAS, m u n i c i p a l i t i e s ,  as  w e l l  as th a  S c a ts  o f  A la n k a ,  h a v e  a d u t y  t o  e n s u re  
c h a t  t h e  u se  o f  t h e i r  l a n d s ,  i n c lu d in g  t i d e la n d s ,  a r e  i n  t h e  p u b l i c  i n t e r e s t ,  
and

VH K2EAS, i t  w o u ld  be e q u i t a b le  and  i n  th e  p u b l i c  i n t e r e s t  f o r  th e  S t a t e  o f  
A la s k a  t o  c o n v e y  t o  b o ro u g h a  and  c i t i e s  t h a t  h a v e  n o t  r e c e iv e d  t h e i r  t id e , la n d s  
u n d e r  AS 3 8 .0 5 .8 2 0  ( f o r m e r ly  AS 3 8 .0 5 .3 2 0 )  t id e la n d s  t h a t  a r e  tw s d e d  o r  h a v a 
b e e n  i d e n t i f i e d  as  a p p r o p r ia t e  f o r  p u b l i c  o r  p r i v a t e  d e v e lo p m e n t ,  and

WHHXEAS, H .S . 3 9 8 ,  as i t  p a s s e d  th e  A la s k a  H ouse o f  R e p r e s e n t a t iv e s  d u r in g  th e  
S e c o n d  S e s s io n  o f  th e  E ig h te e n th  A la s k a  L e g i s l a t u r e  w o u ld  h o v e  m e t t h e  n e e d s 
o f  m u n i c i p a l i t i e s ;



A l a s k a  A s s o c i a t i o n  o f  H a r b o r m a s t e r s  
&  P o r t  A d m i n i s t r a t o r s ,  I n c .

\

H U B  XHEKE3TCKE, be i t  r e s o lv e d  b y  th e  A la s k a  A s s o c ia t io n  o f  H a rb o rm a s te rs 
a nd  P o r t  A d m in is t r a t o r s :  !

T h a t  th e  A s s o c ia t io n  s u p p o r ts  th e  concept o f  H .S . 398 as p a s s e d  by th e 
A la s k a  House o f  R e p r e s e n ta t iv e  d u r in g  th e  S econd  S e s s io n  o f  th e  E ig h t e e n th  
L e g is la t u r e  r e q u i r i n g  th e  e x p e d ite d  co n ve ya n ce  t o  m u n i c i p a l i t i e s  o f  c ld e - 
ls n d s  le a s e d  to  m u n i c i p a l i t i e s  and th o s e  c h a t a re  a p p r o p r ia t e  o r  n eeded  f o r  
d e v e lo p m e n t.

C o p ie s  o f  t h i s  R e s o lu t io n  s h a l l  be s e n t  to  th e  G o v e rn o r o f  th e  S ta te  o f 
A la s k a ,  t o  each  l e g i s l a t o r  e le c te d  to  r e p r e s e n t  th e  s t a t e  o f  A la s k a ,  t o  
th e  H ouse C om m unity  and  R e g io n a l A f f a i r s  and  R e s o u rc e s  C o m m itte e s , th e  
C o a o is l jo n e r  o f  N a t u r a l  R e s o u rc e s , th e  D i r e c t o r  o f  D iv i s i o n  o f  L a n d s , and 
th e  A la s k a  M u n ic ip a l  L e a g u e .

ADOPTED t h i s  9 t h d ay o f  Sqy-aabcT 1994

A s s o c ia t io n  P r e s id e n t

A ccost

A s s o c ia t io n  S e c r e t a r y / T r e a s u r e r

S

TOTPL P . 03

TOTftL P .03
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|inrl of  it h a s  n o t  been  used liy (lie lessen Tor th e  pu rp o se  specif ied  in 
(lie lense fur n period of two yenrs .  No Innse rnny he a s s ig n e d  o r  s u b ­
leased except w i th  t h e  c o n se n t  o f  th e  d irec tor,  nnd  in n n y  ense tnny 
only he t rn n s fe r re d  to no  n pp l icnn l  eligible  u n d e r  (h) —  (d) o f  th is  
section. A lessee m ay  n o t  c h a n g e  the  use  spee ided  in t h e  lense to 
a n o th e r  or a d d i t io n a l  use  except w i th  the  c onsen t  o f  the  d i rec to r .  If, a t  
a n y  l im e  a f te r  th e  land  is leased, the  lessee a t t e m p t s  to a s s ig n  th e  
lease  o r  t r a n s f e r  contro l over  t h e  land  to n n o lh er ,  o r  i f  t h e  l an d  is 
devoted  to a u se  o th e r  t h a n  th a t  for which  th e  land w a s  lensed without,  
the  consen t  o f  t h e  d i rec to r ,  th e  lense n u to tn a t iu j Jy  t e r m in a t e s .

(el I he  lease ,  sa le ,  or o th e r  d isposa l  of s t a le  land  at. n pprn ised  fair  
m a r k e t  v a lu e  m ay  he n e g o t ia te d  w ith  a licensed public  u t i l i ty  or  n 
licensed co m m o n  c a r r i e r  by t h e  d i rec to r  w i th  th e  approvn l  o f  th e  com ­
m iss ioner  if t h e  u t i l i ty  o r  c a r r i e r  reaso n ab ly  re q u ire s  th e  land  for the  
conduct  o f  i ts  bu s in ess  u n d e r  i ts  license.

(It I lie c o m m iss io n e r  s h a l l  lense  s l a te  land for t e le p h o n e  o r  e lectr ic  
t r a n s m is s io n  a n d  d i s t r ib u t io n  l ines  for less th a n  th e  npprn ised  va lu e  
of th e  laud  it th e  lessee is n nonprofit  coopera tive  a ssoc ia t ion  o r g a ­
nized u n d e r  AS 1(1.25. T h e  co m m iss io n e r  m ay  lease s t a le  l an d  th a t  is 
not located w i th in  the  b o u n d a ry  o r  a m u n ic ip a l i ty  for th e  d isposa l  of 
ga rbage ,  re fuse ,  t r a sh ,  o r  o th e r  w a s te  m a te r i a l  for less  t h a n  th e  np- 
p ra ised  v a lu e  o f  th e  land if the  lessee is a l icensed public  u t i l i ty  a u t h o ­
rized to collect a n d  d ispose o f  g a rb ag e ,  refuse,  t r a s h ,  or  o th e r  w ns te  
m a te r i a l  o u ts id e  th e  b o u n d a r ie s  of  a m u n ic ip a l i ty .  Hefore d e te r m in in g  
the  a n n u a l  r e n ta l ,  the  co m m iss io n e r  sh a l l  consider  t h e  n a tu r e  of  the  
public  se rv ice  ren d ered  by tl •» nonprofit  co opera t ive  a ssoc ia t ion  or 
licensed public  u t i l i ty  a n d  the  t e r m s  of the  g r a n t  u n d e r  w h ich  th e  land  
was a cq u i re d  hv the  s ta le .  A nonprofit  coopei.a live a s so c ia t io n  m ay  not 
co as t in e t  im p ro v e m en ts  o th e r  t h a n  t ran sm iss io n  o r  d is t r ib u t io n  l ines 
and su h s ta t  ions on land  leased u n d e r  t h is  subsecl ion. A l icensed p u b ­
lic u t i l i ty  m ay  not c o n s t ru c t  p e r m a n e n t  im p ro v e m en ts  on l au d  leased 
iiiolei t h i s  subsec t ion  I lull a r e  not re la te d  to I lie pu rp o se  o r  th e  lease.

tgt I he  c o m m iss io n e r  sh a l l  r e ta in  a r ev ers io n a ry  in teres t ,  on each  
sa le  or  o th e r  d isposa l  g ra n te d  u n d e r  ta t  or  (e) o f  t h is  sec tion .  T h e  
nm im iss io u e i  m ay  w aive  th e  r e v e rs io n a ry  in te res t  on a w r i t t e n  d e t e r ­
m in a t io n  th a t  th e  w a iv e r  is in t h e  pub lic  in te res t .  (<t 4 a r t  III cli 109 
SI,A 1959; a m  § I eh 155 SI,A 1900; m n  § I cli 137 SI,A 1902; am  § I 
cli 30 SI,A 1970; am  § 12 cli 257 SI,A 1970; am  5 I cli 70 S I ,A  1980; 
am  btj 34, 35  cli 113 Sl-A 1981; a m  5 I cli 80 SI,A 1984; a m  § 42 cli 
152 SI,A 1984; am  5 4 cli 55 SLA 1980; am  5 11 cli 75 SLA 1987)

llpuhur'a Iiolru I ’m mis tv AS Kffit-I of nm rm linm ls. Tin- I'Wfi
IS 0  , .11r, Ui.oimoI,ci»>() in I os I iiiiii'IIiIiiipiiI ill I In* hagimiing of sullaor*

Cross rrfiTio iri'S . I'ur ri-si-rviilimi gun ini xiili-sliluteil "Exi'opl rot otherwise 
In wliiili (•■iiilroiIs fm sole, tense or iirnnl pinviileil in AS MS OS IHXllil, the" for
ol sl;ile l:tii*I oiot ileeits In slnlr hunt, prop "1 lie "
eities 01 interest In stole limit me snhjerl. The I <187 iiiliellllioenl mhled snleierlinnsn- AS as OS m
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Oplnlnnii of oltomey Rrnernl. — ll is 
Ulirlrnr wliellier quilrlnlroR to the ferfernl 
government by tlie rlivision of nnturnl re- 
sources to correct Inilinl erroneous con- 
veynncen by the feilernl govern merit to the 
stole for purposes of the Menlnl llenllli 
Enabling Act fnll within the scope of Oils 
section. August 4. 1983, Op. A lt’y Oen.

Providing slnlc Innrl for n long term, ex­
clusive tense, nl no cost, to n "youth en- 
cnmpmenl" (exempt from rental fees pur­
suant to subsection tdl), where the express 
purpose is to lend youthful cnmpers to 
Christ, would result in the undeniable ef­
fect of plnciiiR the power, prestige and 
properly of the stale Is'hlm' the ndvnnre- 
menl of one particular religious belief In 
violation of the Establishment Clausen of 
the slnto nnd federal constitillinnn. Sep- 
temlrer 2, I9R3, Op. A lly  Oen.

The state could not directly sell n pnrrel 
of property to n hislnrirnl society for use 
ns n cemetery without public suction or 
indirectly to the society through n third 
pnrty pursuant to AS 38.05,035(1)1(5). 
However, the pnrcel could he lensed In the 
society for n term not In exceed 55 yenrs, 
ronewnhte indefinitely nt .55 year inter­
vals nl tin1 discretion of the director of the

division of Inndx. August 0, 1985, Op. 
All'y Oen.

There would be no constitutional prob­
lem with n transfer of stale laud to a 
Methodist comp which Is n nonprofit cor­
poration organized for charitable purposes 
with nothing In Its nrticlea of incorpora­
tion Indicating Mint Its objective in to Fur­
ther the religious belief" or dogir.oo of the 
Methodist Church, nnd where Ills leone or 
sole of the Innd to the cninp would provide 
for the continued operollon of n comp 
which, In the past, hod served n brond 
cross-section of the public, nnd thus would 
accomplish n valid public purpose. Fehrii- 
nry 21, 1988, Op. All'y Oen.

There in no Icgnl authority for the de­
portment to convey foo title to tidelands to 
n unified homo rule municipality under 
subsection (a), toil ns long ns the use to 
which the municipality intendn to put the 
tidelands is a permissible use, it would Ire 
consistent with the public Iru.'l for the de­
partment to lease the lidclnnds In a 
unified home rule muriripnlily for less 
llinn fair market value under this section 
April tfi, I9RH, Op Atl'v Oen ; Oerrmher 
2, 1988. Op Att y (ten

NOTE9 TO DECISIO N S

Cited In Moore v. Stole, 553 I* 2d R gionnl Educ Attendance Aren .School 
lAlnnkn 15(701; Stnte v. tiering Slrnil lie- llisl . R5R I'.2d 781 (A)nsks I9R3I

S e e .  38 .05,820,  O c c u p i e d  t i d e  n n d  s u b m e r g e d  I n n d .  (n) 11 in I he 
policy o f  t h e  Hlnlc Ln a llow p re fe rence  r ig h ts  for the  acq u is i t io n  of t ide  
a n d  su b m e rg e d  l an d  occupied o r  developed for m u n ic ip a l  bu s in ess ,  
r e s id en t ia l  o r  o th e r  heneficinl pu rposes  on o r  before th e  d n te  of  a d m i s ­
sion o f  A la sk a  in to  the  U nion.  N o th in g  in th is  Hection ve s ts  t h e  righL 
in n pe rson  to acq u i re  th e  land  un t i l  n conveyance  from  th e  s t a te  is 
d e l ive red  to th e  g rnn tee .

(h) H om e ru le  c it ies  a n d  c it ies  of th e  f i r s t  class in co rp o ra ted  on c,r 
before A pri l  1, 1984, m ay  app ly ,  in t h e  m a n n e r  p re sc r ib e d  by th e  
d i rec to r ,  nnd  in  accordance  w i th  such  re g u la t io n s  ns t h e  d i rec to r  rnny 
adopt,  for  n conveyance  to th e m  o f  a ll  Innd sea w ard  o f  t h e  h o m e  ru le  
c it ies  nnd  c i t ies  o f  t h e  firs t  c la ss  w hich  is b e tw een  th e  m e n n  h ig h  tide 
l ine  in, or  fo rm in g  th e  b o u n d n ry  of, th e  hom e ru le  c i t ie s  nnd  c it ies  of  
t h e  final c lnss, nnd a l ine  to be show n  on n p la t  m a d e  n p a r t  o f  th e  
ap p lica t io n  w hich  sh a l l  he th e  p ie rh e ad  l ine  e s tab l i sh e d  u n d e r  t h e  Act 
or  S e p te m b e r  7, 1957, o r  the  h n rb o r  l ine  e s tab l i sh e d  u n d e r  th e  Act of  
M arch  3, 1899, o r  i f  no  p i e rh rn d  l ine  o r  h a rb o r  l ine  is e s ta b l i sh e d  th en  
a l ine  su b jec t  to npprovnl by the  d irec tor ,  w i th  t h e  c o n c u r re n ce  o f  the  
com m iss ione r ,  w hich  sh a l l  he s e a w a rd  of all  title nnd  su b m e r g e d  Innd
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orrup iod  or su i tab le  fnr  nccupntinn  n n d  d ev e lo p m en t  w i th o u t  u n r e a ­
sonab le  in te r ference  w i th  n av ig a t io n .  T h e  d irec to r  nhnfl convoy th n t  
lido nnd  su b m e rg ed  Innd to hom o ru le  c it ies  n n d  c it ies  of th e  firs t  
c lass  A pp l ica t ions  l.y p roloronce  r ight r ln im n n ts  filed w ith  the  d i r e c ­
tor before  d u n e  .10, 1064, sha l l  c o n t in u e  to lie processed to n finnl 
d e te rm in a t io n  nnd  conveyance ,  i f  any ,  by (lie d i rec to r ,  i r  such  p re fe r ­
ence r ig h t  c h i im n n ta  a r e  e n t i t le d  to a conveyance  l .o m  th e  d irec to r  
u n d e r  t h e  law s ex is t ing  p rev ious  to d u ly  22, 1064

(II  Koch h o m e  ru le  c ity  and  city of  t h e  first c lnss p l a n t e d  a convey­
ance  sh a l l  p re p a re  a n  official subdiv is ion  pint o r  the  a ren  conveyed 
sh o w in g  all  s t r u c tu r e s  a n d  im p ro v e m en ts  an d  the  h o u n d n r ie s  of  encli 
t r a d  occupied o r  developed, to g e th e r  w i th  the  n a m e  of t h e  o w n e r  or  
cb ii inan l .  T h e  aubdiv is iona l  p la t  sh a l l  include  w i th in  th e  b o u n d a r ie s  
of  each  t rac t  occupied o r  developed su c h  s u r ro u n d in g  t ide  nnd s u b ­
m erged  land  as  is reaso n ab ly  necessa ry  in the  opinion o f  th e  g o v e rn ­
ing body o r  the  hom e ru le  c it ies  an d  c it ies  o f  th e  firsL c lass  for the  use  
nnd en jo y m e n t  o f  th e  s t r u c tu r e s  a n d  im p ro v e m en ts  hy th e  o w n er  n r  
c la im a n t ,  but sh a l l  not include  t ide  o r  su b m erg ed  land  which if 
g ra n te d  to t h e  occupant  would u n ju s t ly  dep rive  a n  occupant,  of ad jo in ­
ing land  from reaso n a b le  u se  a n d  en joym en t  o f  it.

121 An occupant  or  land  included in th e  conveyance  to hom e ru le  
c it ies  a n d  c it ies  o f  the  first class, who occupied or developed th e  laud  
on an d  before S e p te m b e r  7, 1957, h a s  a  c lass  1 p reference  r ig h t  to th e  
land  from th e  hom e ru le  c it ies  nnd c i t ies  of  th e  firs t  c lass  upon the  
execu tion  of a w a iv e r  to th e  s t a te  a n d  th e  home ru le  c it ies  n n d  c it ies  of  
the  first clnss o f  all  r ig h ts  th e  occupan t  m ay  h a v e  acq u ired  u n d e r  
Public  l .aw  R5-.70.7 (71 S t a t .  62.71.

Cl) An o r r u p a n t  of  land  included in t h e  conveyance  to hom e r ide  
c it ies  a n d  c it ies  ol the  first  c lass ,  who h a s  a c lass  II p re fe rence  r igh t  hy 
reason  o f  the  conveyance  to hom e ru le  c it ies  and  c it ies  o f  the  firs t  
class ,  a n d  is u n w i l l in g  to waive  th e  r ig h t  hns  a p reference  r ig h t  to th e  
land  w h ich  it is m a n d a to ry  for t h e  hom e ru le  c it ies  and  c it ies  of  th e  
first c lass  to exped i t ious ly  honor  upon app lica t ion  from th e  o ccupan t  
a Her th e  .Secretary of the  A rm y h a s  s u b m i t te d  to th e  S e c re ta ry  o f  th e  
In te r io r  nnd  th e  govi rn n r  o f  the  s l a te  m a p s  show ing  th e  p ie rh e ad  line  
e s tab l ish ed  hy th e  corps ol e n g in e e r s  w i th  respect to th e  tract so 
g ra n te d

14) An n rcu p n n t  of land  included  in th e  conveyance  to hom e ru le  
c it ies  a n d  c it ies  o f  the  first c lass, who orcupied  o r  developed th e  land  
id le r  S e p te m b e r  7, 1957, nnd  before  . J an u a ry  .7, 1959, nnd w ho c o n t in ­
ued to occupy it on J a n u a r y  .7, 1959, h a s  a class III p re fe rence  r ig h t  to 
th e  land  from th e  hom e ru le  c it ies  a n d  c it ies of t h e  f i r s t  class .

(51 In m a k in g  n conveyance  to a n  occupan t ,  the  hom e ru le  c it ies  a n d  
c it ies  o f  t h e  first c lass  sh a l l  include  a s  a  par t  o f  th e  t rac t  conveyed and  
in add it ion  to th e  occupied or developed land, such  a d d i t io n a l  t ide a n d  
su b m erg ed  land  a s  is reaso n a b ly  necessa ry  in the  op in ion  o f  th e  g o v ­
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e rn in g  body o f  th e  hom e ru le  c i t ies  nnd c i t ies  of th e  firs t  clnss for the  
o c cu p a n t ’s u se  nnd  e n jo y m e n t  o f  t h e  occupied or developed Innd, h u t  
the  co n v ey an ce  nhnll n o t  inc lude  a n y  nrcn  which  would u n ju s t ly  d e ­
prive  nn  o c cu p a n t  of  ad jo in ing  Innd from remmnnble  u se  nnd  ci\joy- 
m o n l  o f  i t  o r  which ,  i f  developed, will in te r fe re  w ith  nnv ign tion .

(6) E ac h  h o m e  ru le  c ity  nnd  c ity  o f  th e  f irs t  clnss rece iv ing  convcy- 
nnces nhnll by  o rd in an c e  provide for r easo n ab le  r e g u la t io n s  govorn ing  
the  f i l ing  nnd  p rocess ing  o f  ap p lica t io n s ,  pub lica tion  o f  notices, a n d  
tbo ad ju d ic a t io n  o f  d isp u te s  b e tw ee n  c ln im nntn  by the  g o v e rn in g  body 
o f  th e  ho m e  ru le  c it ies  nnd  c it ies  o f  t h e  f i r s t  clnss. A p nr ty  aggr ieved  
hy its  d e te r m in a t io n  rnny nppenl to th e  supe r io r  court.

(7) W h en  no pre fe rence  r ig h t  h n s  been  g ra n te d  to p u rc h ase  or lease  
t ide land ,  t h e  h o m e  ru le  c it ies  nnd  c i t ies  o f  th e  f irs t  clnss m ay  sell or  
lense t h e  t id e la n d  conveyed to th e m ,  nnd m ay  impose lermR or co n d i­
tions for th e  sn le  o r  lease .  Su ch  t e rm s  nnd  conditions sha l l  include  
such r e se rv a t io n  o f  rights-of-wny ns u re  necessary  to provide r e a so n ­
able  access  to  pub l ic  w a ters .

(c) An o ccu p n n t  o f  t id e  or su b m e rg ed  land  which is no t  s e a w a rd  o f  n 
m unic ipn l  co rpo rn t ion ,  who occupied  o r  developed i t  on a n d  p r io r  to 
S e p te m b e r  7, 1957, h a s  a clnss I p re fe rence  r i g h t  to the  Innd from th e  
nlnte. H ow ev e r ,  i f  th e  land  is s e a w a r d  of a su rveyed  low nsi lc ,  th e  
occupnn t  sh a l l  e x ecu te  n w n iv e r  to th e  s l a te  of  all  r ig h ts  w h ich  th e  
o ccupnn t  m a y  h a v e  ncquircd  u n d e r  Public  Law 85-30.7 (71 S tn l .  62.7), 
before th e  p re fe re n ce  r i g h t  m ay  be exercised.

(1) A pe rson  w ho h a s  n clnss II p re fe rence  r ig h t  in the  d isposi t ion  of 
Innd by  t h e  n ln te  n o t  provided for u n d e r  pn rngrnph  (b)(3), an d  w ho is 
u n w i l l in g  to w n iv e  th n t  r ig h t ,  h n s  a  p re fe rence  r ig h t  to t h e  Innd w hich  
it  is m a n d a to r y  for th e  d i rec to r  to exped it ious ly  honor upon  a p p l i c a ­
tion from  th e  o ccu p n n t  a l t e r  th e  S e c r e ta r y  of the  A rm y h a s  s u b m i t t e d  
to th e  S e c re tn ry  o f  t h e  In te r io r  nnd  th e  governor of the  s t a t e  m nps 
show ing  th e  p ie rh e n d  l in e  e s tab l i sh e d  by t h e  corps o f  e n g in e e r s  w ith  
respec t  to t h e  t r a c t  ro grn n lcd .

(2) A n o ccu p n n t  of  t ide  o r  s u b m e rg e d  Innd which is not s e a w a r d  o r  a 
m unic ipn l  co rp o ra t io n ,  w ho  occupied o r  developed i t  a f t e r  S e p te m b e r  
7, 1957, nnd  before  . Jnnunry  3 ,1 9 5 9 ,  n n d  who con tinued  to occupy i t  on 
J a n u a r y  3, 1959, h n s  a  c lass  III p re fe rence  r ig h t  to th e  lan d  from the  
s ta te .

(3) T h e  p re fe ren ce  r i g h t  g r a n te d  nn o r r u p a n t  in (c) o f  t h is  section  is 
lost u n le s s  t h e  o ccu p n n t  o f  t id e  or su b m e rg ed  Innd no t  s e a w a rd  o f  a 
h o m e  ru le  o r  f i r s t  c lnss  c ity  m a k e s  app lica t io n  to the  d i rec to r  to e x e r ­
cise th e  p re fe ren ce  r i g h t  by J u l y  1, 1967.

(4) E ach  o ccu p n n t  sha l l  fu rn i sh  n l  the  cost or  th e  occu p an t  a  p la t  
sh o w in g  th e  e x te r io r  h o u n d n r ies  o f  t h e  t ide  nnd su b m e rg e d  land  cov­
ered  by th e  a p p lica t io n ,  in form n n d  w ith  proof  of a c c u rac y  as  se t  ou t  
in r e g u la t i o n s  o f  th e  d irec tor ,  a n d  sh a l l  show  th e  loca t ion  a n d  n a tu r e  
of  all  fill m a te r i a l ,  b u i ld in g s ,  s t r u c tu r e s  nnd im p ro v e m e n ts ,  which
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form tlm bas is  o f  t h e  a p p lica t io n  n n d  which urn  s i tu a te d  upon the  t rn c l  
npplicd for. T he  n p p l iru n t  m ay  include  w i th in  th e  b o u n d a r ie s  o f  the  
trnc t  npplicd  for such  s u r r o u n d in g  t ide  nnd su b m e rg ed  Innd iih in ren- 
nonnhly necessnry  in th e  opinion of th e  n pp l icnn t  for th e  use  nnd  
en joym ent  of the  s t r u c tu r e s  nnd im p ro v em en ts  hy th e  occupnnt,  h u t  
rnny n o t  include  nny  t ide  o r  su b m e rg ed  Innd w hich  if  g rn n ted  to th e  
occupnnt would u n ju s t ly  d e p r iv e  nn  occupan t  o r  ad jo in ing  Innd from 
rensonnh lc  use  nnd  e n jo y m en t  of it.

(51 In m n k in g  n conveyance  to nn  occupnnt,  th e  d irec to r  sh a l l  in ­
c lude a s  a  p a r t  of  th e  t r a c t  conveyed ,  nnd in add it ion  to th e  occupied o r  
developed land ,  such  a d d i t io n a l  t ide  nnd su b m e rg ed  Innd ns is re a so n ­
ab ly  necessa ry  in th e  op in ion  o f  th e  d i rec to r  for th e  o ccupnn t’s use  nnd 
en jo y m en t  o f  th e  occupied o r  developed Innd, hut th e  conveyance  sh a l l  
no t  include  a n y  m e n  which would u n ju s t ly  d e p r iv e  nn o c cu p a n t  of  
ad jo in ing  Innd from re a so n a b le  u se  nnd e n jo y m e n t  o f  i t  or  which, i f  
developed, will in te r fe re  w i th  n av ig a t io n .

I(i) T h e  d irec to r  sha l l  by re g u la t io n  provide  for reasonab le  proce­
d u re s  g o v e rn in g  (he  Tiling nnd process ing  of app lica t ions ,  th e  p u b l ic a ­
tion o f  no tices a n d  the  a d ju d ica t io n  of d isp u tes  b e tw een  c la im a n ts  A 
pa r ty  nggrieved  by a n  ad ju d ica t io n  m ay  npponl to th e  su p e r io r  court.

(7> T h e  holder o f  a  va lid  corps o f  e n g in e e rs  p e r m i t  issued before 
N o v e m b er  15, 195!), m ay  be g iven  a  p reference  to a  lense o r  p e rm i t  by 
th e  s t a te  if  ju s t if ied  in acco rdance  w ith  the  policy o f  th is  c h a p te r  nnd if  
in the  best in te re s t s  o f  t h e  s ta le .  T h is  p re fe rence  is su b o rd in a te  to all  
o th e r  p re fe rences  recognized u n d e r  th is  c hap ter .

tdl Fo r  th e  pu rposes  o f  th is  sec tion ,  u n le s s  th e  con tex t  o th e rw ise  
re q u ire s ,

(II  "c lass  I p re fe rence  r ig h t"  m ea n s  t h e  r i g h t  o f  an  occupnn t  to 
a cq u i re  t ide  and  su b m e rg ed  Innd (or a cons id e ra t io n  not. exceeding th e  
costs of su rv ey in g ,  t r a n s f e r r in g  a n d  conveying  th e  t i t le  to it;

(2) "c lass  II p re fe rence  r ig h t"  m e a n s  t h e  r ig h t  to a cq u i re  t ide  or 
su b m e rg ed  land a s  def ined  in Public  I,aw 85-303 (71 S int .  8231 for n 
cons id e ra t io n  not exceed ing  th e  costs of su rv e y in g ,  t r a n s fe r r in g  nnd 
conveying  th e  t i t le  to it;

(31 "c lass  III p re fe rence  r ig h t"  m e a n s  th e  r ig h t  o f  an  occupant  to 
acq u ire  t ide  an d  su b m e rg ed  land  f o r a  cons id e ra t io n  n o t  exceed ing  th e  
cost o f  a p p ra isa l ,  a d m in i s t r a t io n  a n d  t r a n s fe r  p lu s  th e  a p p ra ise d  fa ir  
m ark e t  va lue ,  exclusive  o f  va lu e  a cc ru in g  from im p ro v e m en ts  or  d e ­
ve lopm en t,  such a s  till m a te r i a l ,  b u i ld in g s  or s t ru c tu re s ,  by th e  occu­
pant  or p redecessor  in in te res t  ol th e  occupant  or reflecting, eq u i t ie s  of  
th e  occupant;

Ml "h o m e  ru le  c it ies  a n d  c it ies  o f  the  first  c lass"  do not inc lude  u 
borough;

(5l "occupant"  m ea n s  a person o r  th e  successor in in te res t  of a p e r ­
son. who ac tu a l ly  occupied for business ,  r e s id en t ia l  o r  o th e r  beneficial  
purpose,  t ide land .  or  t ide  a n d  su b m e rg ed  land  con tig u o u s  to t ide land ,
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in th e  stnt.fi, on nnd  before J n n u n r y  3, 1959, w i th  s u b s t a n t i a l  pcrm n- 
n e n t  improvfim enls .  T h e  ho lder  of n pnrin it  or c le a ra n c e  in re sp ec t  to 
in te r fe ren ce  o f  n a v iga t ion ,  nr of n special use  p e r m i t  from a g o v e rn ­
m e n t  agency  does no t  qua li fy  as  a n  "occupnnt"  u n le s s  e n t r y  on the  
Innd bad ,  th ro u g h  exercise  of  reasonab le  d iligence, re su l te d  in occu­
p ancy  nnd  s u b s ta n t ia l  p e rm n n c n t  im provem en ts ;  no pe rson  is on  occu­
p a n t  by renson o f  h n v in g  (A) p laced a fish t r a p  in position  for o p e r a ­
tion or upon the  t ide  or su b m e rg ed  Innd for s to rag e ,  (13) p laced n s e t  
nu t  or  p i l in g  for n s e t  n e t ,  or  n n y  o th e r  device o r  facili ty for t a k in g  
fish, (C) p laced p i lings  or do lp h in s  for log s to ra g e  or o th e r  m oorage ,  
(I)) p laced f lo n ts o r  vessels upon  th e  tide nr su b m e rg ed  land ,  (K) plnced 
te lephone ,  pow er  or o th e r  IrunHiniRsion facili ties, ronds, t r a i l s  o r  o th e r  
im p ro v e m en ts  n o t  r e q u i r in g  exclusive  use  o r  possession o f  t id e  o r  s u b ­
m erged  land ,  o r  (F) c la im ed  the  land  hy v i r lu e  of som e form  o f  c o n ­
s t ru c t iv e  occupnncy; w h e re  Innd is occupied by a pe rson  o th e r  th n n  th e  
o w n er  o f  th e  im p ro v e m en ts  on it,  the  o w n er  or t h e  im p ro v e m en ts  is, 
for th e  pu rposes  o f  th is  section, th e  occupan t  of  th e  land;

(6) "occupied o r  developed" m en n s  the  use,  occupancy anil  con tro l  of  
t ide  or su b m e rg ed  Innd by th e  e s ta b l i sh m e n t  on i t  of  s u b s ta n t ia l  p e r ­
m a n e n t  im p ro v e m en ts  o th e r  th n n  those  uses,  faci l i t ies  n n d  im p ro v e ­
m en ts  n o t  q u a li fy in g  a person to be an  occupnnt;

(7) "pe rson"  m en n s  n person ,  f irm, co rpora t ion ,  coopera tive  a sso c ia ­
t ion, p a r tn e r s h ip  or o th e r  e n t i ty  legnlly cnpnble  o f  ow n in g  land  o r  nn  
in te re s t  in Innd;

(8) "p re ference  r igh t ,"  sub jec t  to the  c lass if ica t ion  of p re fe rence  
r i g h t  e s tab l i sh e d  in th is  sec tion ,  m ea n s  the  r i g h t  o f  nn  o ccu p n n t  lo 
acq u ire ,  by loose, pu rch ase ,  o r  o therw ise ,  a t  th e  e lect ion  o f  th e  occu ­
p an t ,  ex cep t  ns o therw ise  l im ited  o r  prescribed in t h i s  c h n p te r ,  n t r n c l  
o f  t id e lan d ,  o r  t ide  nnd  su b m e rg ed  Innd con tiguous  to t id c ln n d ,  occu­
pied o r  developed hy th e  occupnn t  on nnd  before .Jnnunry  3, 1959. (§ 5 
a r t  III eh  189 SLA 1959; a m  § 8  ch 61 SLA 19(50; a m  § 1 ch  18 SLA 
1962; n m  §§ 1, 2  ch 81 SI,A 1904; ntn § 1 ch <1 SLA 1966)

Rcvlsor's noted. — Formerly AS shurc of cities, the liilelim.l necupnnta
38.05 320. Renumbered in 1904. Subset:- must be psid fur (lie full vnliie of the prop-
llnn Id) whs rcnrRonircd in 1984 In nlphn- erty (hey occupy 1901 Op All'y (Sen., Nn.
Itelire (lie detined terms 18.

Truss references, - Frr rescrvnlinn Tlie division of Innd mill wnlor innnnge.
In wliicli cnnlrscla for snlc. lense nr Rrnnl mcnt mny convey In n city tiilelnnds nnd
of stole Innd nnd deeds to alnle Innd. prop- submerged limits Infilled sentviird nf (lie
erlies nr interest In stole Innd nre subject, rity's municipnl bnundiiries. but this cun-
see AS 38.05.120, vcynnce is subject In prior enisling rights.

Opinions of ntlnrnry Ronernl. - The The transfer should tnke the form of n
orcupnnls of tidelands lyinR utTsbure nf ipiilrlnlm conveyance, which conveyance
cities Imve present vested properly rights trsnsfcrs only whatever right, lille , nnd
under the 1957 federnt Tidelnndo Art, interest the grnntnr tins in tire property
which the stole must recognize iit nrquir- conveyed. November 20, I9H-I, Op Att'y
ing rights nf-wny for stnte rosds 1901 Op (ten
Att'y (ten . Nn 18. The slnlc mny not make u conveyance

IJefore tlie stole uses tiilelnnds lying n(T nf lldelnmla under Ibis nrclltm In n tin. led
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ln»inr win rit.v, aincn n iitiiflrcl linmr rnlr 
mI v i« n Hinyli' |Hililicnl nnlity ronninling 
ol n nn«l nil ritin* williivi il. nml
li.nmijrnpli prnvidrn llml homo rule 
• ;in.I rilie.« n fllir  ctnsw, (hr typo*

NOTES TO

I ’ lirptm r n f n rd lo n . • One piirjH»ni* nf 
f •»«• Aln*kn I .nml Act wnn In <?*tnblinh cq* 
uitnbb* iiwIIukIr nf <!iopn*ing nf w rlfiin  
liilrlnmlN Tnwnrd I hi* end, nnd within 
llu* frdrrnl pnrnniclrrn rrquirfng Hu* rcc* 
MRItitiiifl nf "pn'fnrenrn right*/’ thin R<*C- 
ti«in wiim indtidi'd in llic  Acl f ‘ily  nf 
Hnutrr v Shili*. r»r.(» I* 2d I3M  (Alnnkn 
I *1771

I Mm priM'np" rri|ulrn<l. — Privnln pnr- 
I im  urn rnllllnd In dun pnxrRn nf Inw Ik?- 
fur#* prupi'flv right* mny bn removed; 
llinndorn. Ilm minimnl proloclinn pro- 
vidnd l*y ndjudirnlnry prnfodumM nf Hu* 
Di-pnrl mwil of Nnlurnl llnnourcrn muni 
uirni iluil ptlnndiird. ('ily  of llomrr v
Sin In. r,nr, I»2»l MM (Alnnkn 1077)

Mnniripnlilini nrn nnli(|nd In due pro- 
in Ilm ndjudirnliuii of clnimn In lldp 

nnd puluimrppd l/uuln ( ’ ilv of llornnr v 
Slnle. r.r,i; V 2<l MM (Alnnkn l!»77).

Willi rn«»|ircl In Hie dinpnpilion of lide- 
liiud.n, muiiiripnl cor|>ornlinnn nre lo In* nf- 
fnrclrd Ilm «umm righto of due prncenn nn 
nm privnlr* pnrlien (!ity of llonmr v
Slnle. rif.i; I* 2d MM lAlnnkn 1077)

The Inngtingr of nuhnertlnn III) In 
r lrn r  nml unnmbiguouft. Slnle Dep’l of 
Nnl’l llenoiircen v f.’ily nf llninen, 027 
I' 2d IIM7 IAlimkn HIHII 

Snipe of MiihnerHon Hi) grunt. Tim 
Ijr.-ul in eiilmrrlinn fill nf lhi* nerlion en- 
ri*ft»|in«n»’n lidelnnd mljnmnl In ruIipp- 
ipmnflv enpnnded muiiiripnl InmmlnrirR 
Slnle, Hep*l ol Nlll’l llenmirren v f ’ily of 
ll;iine«. 027 I'/d  HH7 (Alnnkn I9R1)

In  order for rn n rm cn l under pnrn- 
Krnpli (hHfll of lliin  oerllon lo lie eelnb- 

d lou'-l oppeor Hint il in rrn«mi 
iildv im< evMjif v |or Hm pivjoymrnt of Hie 
pmpeilv, Hu* lerin "nerennnry" mnnning 
Hint l im e  mold Me no ollmr rennonnlde 
inode ef eii|ovlii)! Hu* doininnnl leneiimnl 
H illenil lie* eii*o,limnl An eniemrnl My 
imptiMdioii d*»eo not mmo merely Mernune 
it*.* one »*« loiiveiuenl lo Hie lM»rmfiriiil eu 
pumeid »*l Hie doiriiioinl of Ilm
property TnlMol'i. Ini v Ceemmn En 
IMH, lo r . f.fit; I* 2d M20 (Alnokri 19771 

Wlole *1(1111 or nliMolule imrennily in ind 
li'iplired. MoumUdnji morn Hinn mere ron 
veto •’ lire imetl Ik* nhnwn |M*fnre no nrrii 
pnnl of lidrlnndn in entitled In nn enne

of rilirn which mny npply Tor niich ronvey- 
nucen. do not include n iHirniiRlt April 15. 
I9MR, Op All y Oeo ; December 2. I9RR, 
Op All y Opii

DECISIONS
ment under pnrngrnph (hl(R) of Ibin nec- 
linn. Tnllnjl'n, Inc. v C’en»nun Enter*, 
In c , m  IV2H M20 (Alnnkn 1977) 

Mlmrnl connlruellon. — A lilmrnl con* 
ntrurlion of (bin "eclion in fnvnr of mi np* 
plicont’n nn»o?r|ed beneflcinl nne nf lide* 
Innd* Till in opproprinle. (S ly of.Iunenu v 
l.’ ropley, 429 I* 2d 21 lAlnnkn 1957)

In light of the prnvinionn of pnrngrnplin 
I I )  nnd (5) of Hubnoflinn lb) of Ibin neclion 
of Hie Alnnko bond Acl, wldch reflerl Ilm 
Slnle of Alnnkn’n iwdicy of pettnillinR in- 
clunion within Hie Ixrundnrien of occupied 
or develo|K*d Irncln of nucli mldilionnl mir- 
rounding lide or nubrnergnl Inndn nn nre 
rennonnldy necennnry for Ilm nccupnnrn 
une nnd enjoyment, llic nuperior court wnn 
lorrrrl in ncmrding n lilmrnl connlruclion 
lo the term "occupnnl“ nnd lo Ilm require­
ment Hint "iMMipfirinl une" be mnde nf fill 
mnterinl before nucli mnlerinl qunlifirn nn 
n 'permnnenl improvement." Oily nf du- 
nenu v. Oroptey, d29 I*.2d 21 (Alnnkn 
I9G7)

Dlnciinnlon of preference right* 
given under Frd rrn l Tldelnndn Art. -- 
See Tnllrorn, Inc. v. Cennnun Knlern , Inc., 
GIB P 2d I0G4 (Alnnkn I97«0

Puhllr ennrmrnt to une privnte tlde­
lnndn. - Tidelnmln conveyed lo privnle 
pnrtien purnunnt lo Clnnn I prefereni-c 
righln under thin nection werp conveynl 
nubjerl to the puhlic'n right lo ulilire tlione 
lidelnndn for purpnncn of nnvignlion, com­
merce nnd finlmry While pnlent boltlrrn 
nre free In rnnke mirb une of Hmir pro|K*rly 
nn will not iinrennonnldy interfere with 
Ibene rontiniiiug public ennemenln, they 
nre probibiled from nny germrnl r»ttempi 
lo exclude (lie public from. Ilm propeity by 
virtue *if llmir title OW(! Kinlmrien, Inr. v. 
Hunker, 755 l\2d 1115 (Alnnkn I9R8).

A city In given title lo dlnpr.ae of 
ntrlrtly nrronlMig Mr the term* of thin 
neclion. TntlndV. Inc v. f!cnnnun Fnlere . 
Inr , 5IR IV2d 1HIM (Alnnkn 1971)

Am! it rrinnot depnrt from It* term* 
nr tlm lermn of iln own nrdinnnre, ndnpled 
puinonnl In (bin nerlion, wbirli nrdinnnre 
n*lopled n liflelnndn nulKlivinion pint Tnl- 
Ivd'n, Inc. v (.‘ennnun Knlern, Inc . RIB 
P 2d 1054 (Alnnkn 197*0 

Power (o include or remove lide.
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r lc ., Iniiiln frnm occupied liotmdnrlro.
T il '  KiivcininR Imily of n city in ilrlo- 

(tnlc.l llic power In Include nr rcninvc llrfe 
nnd "illllnnrgcd Innd' frnm llic vnrinun nc- 
ciipird Itoundnrlrn. Tnllml'p, Inr. v. 
(.'rusmin Enter*., Inc.. Olfl l ’.2d lOfif 
lAlnnkn 1071».

When pnwer I* Invoked. — T lir  pnwer 
In inrlndc nr rcinnvc tide nnd *uhmcrRod 
Innd* from Ctic vnrlnun ncrupird Iwund- 
nri.'* I* Invoked when II I* deemed nece*- 
nnry for mi ni l̂niniiiK owner tn hnvo ren- 
iwnnlile unc nnd enjoyment nf hi* occupied 
lidelnndn Tnllmt'n, Inc. v. Cennnun En­
ter* , Inc., MR I ' 2d 1(1(14 lAlnnkn 19741 

Thu*, there In latitude tn nettle rom- 
peling rlnlmn of une. Tnllmt'n. Inc. v. 
Cennnun Enter*., In r . MR l ’ 2d I0M 
lAlnnkn 1974).

City mny Include Innd nn In rennon- 
nhly neeennnry to neeupnnt'n une. — A 
rily  in nullinrir.ed tn include in nn nccu- 
pnnl'n rnnveynnre nucli other pnrln of the 
whc.lr nvnilnhle Innd nn nrn rennonnhly 
nerennnry tn the occupnnt'* une. TnltKil'n, 
Inc v Cenmion Enter*. Inc., MR I’ 2d 
lttr.4 lAlnnkn 19741 

Tlie only limit upon thin power in the 
requi.ement thnt nn orciipnnl nf ndjolninR 
Innd not lie uiyuntly deprivetl nf rennnn- 
nhle une nnd epjnymenl Tnllmt’*, Inr. v. 
Cennnun Enter*.. Inc., BIR I’ .Zd IIMI4 
lAlnnkn 1974).

Inlerent mljnlnlnR neeupnnt mny 
Juntly lie deprived of. — fly Infercntc, 
the ndjniniiiK iKCiipnnt mny lie deprived, 
juntly. nf nurli inlerent nn ilnen not inter­
fere imduly with hi* une nnd enjoyment. 
Tnlbnl'n, Inc. v. Cennnun Enter* , Inc., HIR 
1*2.1 IRM (Alnnkn 1974)

Incorporenl heredllnmenl mny lie 
Impnned nn adjoining properly. — If 
ndditinnnl Innd mny lie cnrveil nut nf nn 
ndjnining neeupnnt'n prnpi'rty. certninly 
nn inronmrenl hereditnmenl mny lie Im­
pnned. Iieing n lenner burden Tnlhol'n. Inc. 
v. Cennnun Enter*. Inc . MR l\2d 1091 
lAlnnkn 1974).

Hy "Juntly”  one would iimlernlnnd tlml 
the nllrrntinn nf interentn munt lie nup- 
ported hy rennonnhle necennily, cnnctuded 
in n prnreeding ntTnnling due prnrenn. nnd 
riinfnrmed tn ttir requirement Hint undue 
linrdnliip not lie worked iqinn the ndioiu- 
inp owner 't'nllKil'n, Inc v. Cennnun En 
tern. Inc . MR I’ 2d I094 (Alnnkn 1974).

In effect, thin nrcllnn given the nil- 
tlin rllir*  nf n rlty  Hie pnw rr to mljtidl- 
rnte nn ennemenl liy rennonnhle nr con- 
ally nn npplirnlinn fnr n ennveynnre. The 
ndjnining ncrupnnt mny rnntcnl the delei-

ininntion in nn ndvemnry ndjudirntnry 
proceeding from which npponl tn the nupe- 
rinr court in gunrnnlcrd hy pnrngrnph 
thllfi). The Inillnl Inquiry lliun in whether 
the plendingn nnd the Irinl herein enlnb- 
linlied the competing properly interentn. 
Tnllmt'n, Inc. v. Cennnun Entcrn., Inc., BIR 
1’ 2d 1094 (Alnnkn 10741; Tnlbot'n. Inc. v. 
Cennnun Enlern., Inc., BOG l ’.2d 1.120 
(Alnnkn 19771.

Sufficient Interentn entnbllnhed for 
delermlnBtlon If eanement rennnnnlily 
neeennnry. — Sufncient interentn were 
entnlilinlied hy bolli n Intulowner nnd nn 
ndjnlning Inndowner tn cnll fnr the city 
engineer In decide, under pnrngrnph 
(liKO), whether nn rnneinenl ncronn tlie 
fonner'n Innd wnn rennnnnlily neeennnry lo 
the Intler'n une of itn nijjninlng loud. Tnl­
bnl'n, Inc. v. Cennnun Enlern., Inc., BIR 
P.2d I0B4 (Alnnko 1974).

T lie  Inngungc following the ncmlco- 
Inn In pnrngrnph IdltBKF) crcnton nn 
exception tn the rcnlrictlnn nf (F l imme- 
dinleiy preceding it. Stntc v. A..f. Indun, 
Inc., 197 P.2d 2R0 (Alnnkn 19041.

Occupnnt munt linvo Improved Innd. 
— An ..crupnnl nf the tide nnd nulimerged 
Inndn fn: which he in neeklng n preference 
right munt hnve Improved the Innd. Slnle 
v. A .I Indun. Inc., 397 P.2d 2R0 (Alnnkn 
19541.

nenrflclnl unen mnde liy lennen nc- 
enie to lienefll of lennor by rennnn nf 
pnrngrnph IdKBKF). Stnle v A .J. Indun., 
Inc., 197 P.2d 2R0 (Alnnkn 1904)

F ill nn permnnent Improvement. — 
Fill which in plncrd nnlely for the pnrpnnen 
nf dinponlng nf wnnte nr rpoilncnnnol qunl- 
Ify nn n permnnent improvement. On the 
other hnnd. fill In plnce tn n level nhnve 
the line of menn high lide nnd ndunlly 
ulilired fnr lienelicinl purjmnen in Intended 
tn qunllfy nn n permnnenl improvement 
City nf .lunenu v. Crnpley. 429 P 2d 21 
(Alnnkn 19571.

Nnnlienedcmlly unrd nlnping flit, whicli 
only furninhed Inlernl nup|inK. wnn lint In­
tended tn lie encnmpnnned within the cate­
gory nf permnnent improvement. City of 
.lunenu v Cmplev. 429 P2d 21 (Alnnkn 
I9G7).

Hock fill wnn put to heneflclnl une tn 
tlie extent llml il wnn lined for the nnlr of 
Ml mnterinl*. Stnte v. A .J. Indun., Inc., 
197 P,2d 2R0 lAlnnkn 19541.

And heenrne n permnnent Improve­
ment. — Itnck fill, liy rennnn nf Iln null­
ability nnd utilirntinn fnr n huninenn line 
nnd the procurement nf nucli n une hy np- 
plicnnt, Iternme n permnnent Improve-
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fiu'iii Mvs-finl l»v nppKnitil lo llte rxtnnl
lli.il .1 Hillltl III* OWIWtl svjlliin | hr litritfiittg 
nl i Iiim tmtUiiii Slnli' v A-I Imltift . In r. 
.1117 l*2«l 280 * Alnnkn I9fi4)

Minr tnillngi. Wlirrc miltr tiiilinn°
wliirli wnn* ilrfMiiilril on liilnl nml Milt 
tiif'i gri) liimh* rmmlilulrd rnnl rnlnln, lit It* 
llirn ln  |>:H**n! In Ilm plnlo iimh'f Ilm 
.Mlntrlimirl A rl, find tninornln rnnlninnl in 
Ilm YnilinifM wnrn rrnrrvril l*v Ilm f*ln(r in 
n |lir»7 ilri'il frnm Ilm nlnlr In n rur|Hirn 
hint llnvrn v Alnnkn .lurmnti I ’orrnl 
Indtm . Inr . 7*18 |V2d 11.12 lAlnskn I!IHHi.

Oprn Mnrngr nf mnchlnrry nnd 
ri|iiipnmitl did nn( rntnlilinli rxiolrnri* 
nf prrnmnrnt Improvement. Slote v 
A .1 Indim. In r . .'187 |*,2«l 280 (Alnnkn 10041

Hut il did mlnldinh n Imnrflcin) imp, 
dlrrrlly rrlnlcd In the Inminrnn nrtivilirn 
nf npplirnul nnd il* lessee*. nnd In Ihin

pnIpiiI nrrrnrd In Ilm Iwnefil nf npiilirnnl 
in d"li'ritdnniH wlmllmr il wnn rn lillrd  In 
n preference right S ln lr  v A.*l. Indun., 
In r,. Ml»7 I ’ 2d 280 lAlimkn 10011 

A iMirgr rom p in.Nfnllntlnn, iln use nnd 
ilK iiiriiiili*iiititt*i« were nil farter* llml nr 
crimil In flefcd'fant’* ImimOl for lltr  pur 
pose nf tletet minim: wlmllmr il wnn eitti- 
lleil In preference right* S ln lr  v. A .I 
ImlilM,. In c . .107 P2d 280 lAlnnkn mi) 

A nltrtl, nltnndnnrd hy Ilm Arm y when 
il Irrmiititli'd iln nrliv ilirn , nnd Inkrn nvn 
hy npplirnrd r«mnliloli*d n permnnent Jin- 
prnvrnmnl wlticlt, nil hough nnl onUth- 
Itnltrd nr cnnnlrtirlnd hy npplirnnl. wnn 
under iln control nnd Iteing pul lo n l*rim- 
Hrinl turn, SLnlr v. A..I Indun, In c , 807 
l*.2d 280 (Alnnkn 1004).

Applied in United Stolen v. Alnnkn, 
201 !•' Supp 700 ID . Alnnkn 1902)

Cnllntrrnl reference*. O.’IA Ant 
•lur M. I'uldir faind't, $ 01

S e e . .18 .0 5 .821 . T id o ln m l s e n w n rd  ( i f  p u b l ic  r c c r c n t io n n l s i lo s .
(nl N o tw i th s ta n d in g  n n y  n l l ic r  provision nr Inw, n hom e ru in  o r  k pii- 
nriil low n itin ir ip i i l i ly  which accepts  liy r im voynnre  o r  o i l ie r  disposi- 
Iinn from l.hc s ln le  n pub lic  r e c re n l io u  nren facili ty  developed u n d e r  
th e  le rn is  o f  I’.L. 507 (70 Rlnl.  130). upon  app licat ion ,  shn ll  rece ive  hy 
conveyance  from I h e  d i rec lo r  nil land owned liy the  s t a le  s e a w a rd  of 
llie public  re c re a t io n  a rea  facili ty  w hich  is be tw een  th e  m e a n  h igh  
lide line an d  th e  m e a n  law l ide  line. T h e  d irec to r  mny adopt  n ecessa ry  
re g u la t io n s  p ro v id in g  for t h e  conveyance  of Innd u n d e r  t h is  sec tion

lit) In te re s ts  o b ta in e d  liy lense for sho re  f isher ies  d e v e lo p m en t ,  sa le ,  
pe rm it  or lease  far m in e r a l  exp lo ra t ion ,  d eve lopm en t ,  o r  e x t r a c t io n ,  nr 
fiir an y  o t h e r  pu rp o se ,  before  August III, 1974, a re  affec ted  by th is  
section only mi th e  d a l e  of  t h e i r  e xp ira t ion  or te rm in a l  ion. (5 I ch 10ft 
SI, A 107-1 i

Itrvlmtr'fi note*. Imrtimrlv AS 
.18 l).r» .12-1 IhMtumlirri'd in 1084

S e c .  .18.05,8.10, I , n n d  d i s p o s a l  in  t h e  u n o r g a n i z e d  b o r o u g h ,  b e ­
fore a sa le ,  lea se  u n d e r  AS .18,05 070 — .18 05.105, o r  o t h e r  d isposa l  of  
s l a te  land in th e  u n o rg a n iz ed  borough, the  c o m m iss io n e r  shn l l  co n ­
sider  the  effect t h a t  t h e  snle, lease, or  o th e r  disposnl inny he expec ted  
to h ave  on th e  d e n s i ty  n f l h e  popula t ion  in the  v ic in i ty  o f  th e  Innd, nnd  
po ten tia l  far conflicts  w i th  the  t rad i t io n a l  u ses n f  the  land  t h n t  could 
result  from I lie sa le ,  lea se ,  o r  disposal.  IT necessa ry ,  t h e  c o m m iss io n e r  
sha l l  develop a  p lan  la  resolve or m i l ig n l r  the  conflicts in n m a n n e r
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con s isten t w ith the pub lic  in te re s t nnd the p rov is ion s o f  th is  chap te r, 
(6 .11 ch 11.1 S L A  1 0 8 1 )

Itcvlsor’ii no te . — Formerly AS 
nn im .'tnt. Rpntimh<>rril in HIM

S e c . .18.015.840. A p p rn in n l.  (n ) Land  m ny n o t he so ld  o r  leased , o r  
n renew a l lense issued , except in  the  ense o f  nn o il o r  gns o r tn in e rn l 
lense, un le ss  it hns been npprn ised w ith in  one y e n r before the  d n le  
fixed fo r  the  sn le  o r  lense. W hen  Innd is o ffe red  n t pub lic  Hnle bu t in no t 
so ld  nnd is o v n iln b lo  n l p r iv n lo  sn le , n renpp rn isn l is no t requ ired  
un le ss  the d ire c to r cons ide rs th n t n chnnge in  vn lue  o f  the Innd m ny 
hnvc occu rred . A g rn z in g  len se m ny he g rnn ted  to n lessee o f  fcdo rn l 
g rn z ing  Innd w ith ou t p r io r  npp rn isn l, i f  the fed e rn l lense was cance lled  
to n llow  the  stn tc to se lec t th e  Innd u nd e r lense . Lnnd m ny no t be Hold 
o r lensed fo r  less thnn  the  npp roved , npp rn ised  m a rk e t  vn lue , except 
as p rovided in  A S  3 8 .0 5 .0 5 5 , 3 8 .0 5 .0 5 7 , 3 8 .0 5 .0 7 5  —  3 8 .0 5 .0 8 5 , 
3 8 .0 5 .0 9 7 , 3 8 .0 5 .8 1 0 , nnd 3 8 .0 5 .8 2 0 .

(Ii ) A pp rn isn ln  re q u ire d  liy  th is  sec tion  m ny lie  mnde hy em p loyees 
o r the d ep a rtm en t who n re  q u a lifie d  to d e te rm in e  the  vn lu e  o f  lnnd 
u nde r s tnndn rds se t hy th e  com m iss ione r. (5  3 n rt 111 ch 109 SLA  
1959 ; nm § 5  ch 01 S L A  1900 ; nm  5 14 ch 182  S L A  1978; nm 55 3 7 , 3 8  
ch 8 5  SLA  1979 ; nm  5 41 ch 152 S LA  1984)

Rcvlmir's note*. — Fnnnerly AS nsnr, :i to lli-niimlH-ml In ISM

N O TES TO D ECISIO N S

Inndequi.tr npprnlnftt. — Routine np- Applied In Mrmrr v Slnle, AM I ’ 24 S
ptirntinn of $100 minimum willioul mnk- lAlnnkn 10701
iiiR nny inquiry into the mnrket vnlue nr cited tn Slnle v Aleut Cnrp . fit1 I’ 2,1 
pnrceln wnn nnl nurh nn npprninnl nn 7 .™ lAlnnkn 10701; Wrnnelln v Stnle. 
would nnlinly the requirements nflliin ncc- ( w t  „f | | Wyn , fir,2 I’ ,2d 10-12 (Alnnkn 
linn Stnle v Weiilner, SRd I’.2d 101 1077>
(Alnnkn I0M )

S e c . 3 8 .0 5 .8 5 0 . P e rm i t s .  (n ) T he  d ire c to r , w ith ou t the  p r io r  np- 
p rovn l o f  the com m iss ione r, m ny issue p e rm its , r ig h ts -o f-w ny  o r  ease­
m en ts on s ln te  Innd fo r  ronds, t ra i ls , dilcheH, f ie ld  g a th e r in g  lin o s  o r 
tran sm iss ion  nnd d is tr ib u tio n  p ip e lin es n o t subject lo  A S 3 8 .3 5 , t e le ­
phone o r  e le c tr ic  tran sm iss ion  nnd d is t r ib u tio n  lin e s , log  storage oj| 
w e ll d r i l l in g  s ite s  nnd p roduc tion  fa c ilit ie s  fo r  th e  pu rposes o f  recove r­
ing m in e ra ls  from  m jjncen t Innd u nde r vn lid  len se , nnd o th e r s im iln r  
uses o r  im p rovem en ts , o r  fo r  th e  lim ite d  p e rsonn l use o f  lim h n r o r 
m n tc r in ls . T h e  com m iss ione r, upon  recom m enda tion  o f  the  d ire c to r , 
sh n ll e s lnh linh  n rensonnb ln  ra te  o r  fee schedu le  to ho chnrged fa r  
these uses, sub ject to the  excep tion  fo r  n o n p ro fit  coopern tive nssocin- 
t ion s specified  in  (h ) o f  th is  sec tion . In  the  g ra n t in g , suspension o r

11.1
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READ THE F IR S T  TIM E -  R EFER R A L(S ) 
COMMUNITY I  REGIONAL A F F A IR S , RESOURCES 
CRA RPT CS(CRA ) NEW T IT L E  1 DP 2Nn 
DP: SANDERS, DUNDE, TOOIIEY, OLDERG
NR: W IL L IS , W ILLIAM S
-ZERO F IS C A L  NOTE (DNR) 2 /1 5 /9 4  
RES RPT CS (R E S ) NF.W T IT L E  9DP 
DP: HUDSON, CARNEY, GREEN, JAMES
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DP: DUNDE, W ILLIAM S
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RULES TO CALENDAR 3 /4 /9 4
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"An A c t  am ending s c h e d u le  I I A  o f  th e  s c h e d u le s  o f c o n t r o l le d  
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ACTION
nEAD THE F IR S T  T IM E -  R EFER R A I,(S )
STA TE A F F A IR S , FINANCE 
STA RPT 2DP 3MR 
DP: V EZ EY , KOTT
NR: G .D A V IS , OLBERG, ULMER
- F IS C A L  NOTE (R EV ) 3 /7 /9 4  
F IN  RPT 1CP 7IIR 1AH 

LARSON
HACLEAN, HANLEY, MAnTIll 
GRUSSENDORF, NAVARRE, BROWN, FOSTER 
PARNELL 

- F IS C A L  NOTE (R EV ) 4 /1 2 /9 4  
RULES TO CALENDAR 4 /1 5 /9 4  
READ THE SECOND T IH E  
OBJECTION TO ADVANCEMENT MOTION 
ADVANCED TO TH IRD  READING 4/10  CALENDAR 
READ THE TH IRD  T IH E  HR 400 
PASSED Y31 117 E2 
TRANSMITTED TO (S )
READ THE F IR S T  T IM E -  REFF.RHAL(S)
STATE A F F A IR S , FINANCE 
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In addition to the general grant land emitlements under AS 29.65. qualified cities within Alaska have been conveyed 
tide and submerged land. To understand the purpose of these conveyances ol public trust land it is necessary to 
review federal mandates lor management of tide and submerged land prior to Alaska's admission into the Union.
In 1898 Congress passed an act extending the homestead laws to the District of Alaska. The act declared that "all 
such rights to (tide lands and beds of any navigable waters] shall continue to be held by the United Slates In trust 
for the people of any state or states which may hereafter be erected out of said District (Alaska].’
Thus territorial tidelands constituted a federal trust early In Alaska's history and as such could not be disposed of 
through lease or sale. Additionally, permanent Improvements were not authorized lo be constructed upon tide and 
submerged land.
The importance of improved tidelands to the vitality of the territory's economy and the health of its people is readily 
apparent. It was a territory whose economy, mobility and recreation were intimately tied to the sea. Log transfer 
facilities, seafood processors, municipal docks, private boat ways and even residences were partially or wholly 
constructed on tidelands with no method for individuals or businesses to acquire proper authorization for use. The 
need for these activities was readily recognized by the federal managers. However, the mechanism for authorizing 
such use was non-existent.
In full recognition ol these shortcomings. Congress enacted a law on September 7,1957 (P,L. 85-303). that conveyed 
tidelands adjacent surveyed townsites to the terntory. The conveyance was for tidelands and all improvements and 
natural resources between the line of mean high tide and the pierhead line. The pierhead tine was defined as a "line 
parallel to the existing line of mean low tide at such distance offshore from the line of mean low tide that 
encompasses to the landward all stationary, manmade structures in existence as of February 1, 1957". Under this 
law acceptance by the Secretary of Interior of new townsite surveys effected conveyances ol attendant tidelands to 
the territory.
The act authorized the territory to manage and dispose of any tract of tidelands acquired under the act for municipal, 
business, residential or other beneficial purposes. A tidelands occupant or the occupant's successor in interest had 
a preference right to acquire an improved tract if a disposal occurred. These improved tracts could be conveyea to 
the Incorporated town or school district. However, if this occurred, the town or school district must accord any 
occupant a pralerence right in any disposals contemplated in the future.
The Army Corps of Engineers was given the authority to establish pierhead lines for all surveyed townsites to enable 
conveyances to the territory. This process was initiated soon after passage of Ihe act. Alaska s statehood interrupted 
this process with the conveyance of all tide and submerged land under section 6(m) of the statehood act to the new 
state.

ry  The Alaska Legislature incorporated specific language in the Alaska Land Act to recognize and implement the 
provisions of the September 7. 1957, federal law. AS 38.05.320(b) provided:

1) The corporation must have been incorporated on or before January 3, 1959:
2) Tidelands subject to conveyance lay between Ihe mean high tide line and the pierhead line, the harbor line

or in their absence, a line subject to the approval of the director:
3) The corporation had to prepare a plat of the area conveyed showing all structures and improvements thereon 

and each tract that was occupied or developed with the owner or claimant noted; and,
4) The corporation had to recognize preference rights lor occupied and developed tracts.

The tidelands conveyances to municipal corporations were mandatory and gave the department few discretionary
powers over the process.
In 1964 (ch 81. SLA 1964) "municipal corporation'' was changed to "(h)ome rule cities and cities of the first class”

Analysis of Bill/Program Effects: D f J  £
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Incorporated on or before April 1, 1964.
Following is a current list of Alaska’s home rule, first class and second class cities that would qualify under this bill.

Homo Rule
‘ Cordova
‘ Kenai
'Kotchikan
‘ Kodiak
‘ Petersburg
‘ SowanJ
’Valdez
‘ Wrangell

F irs t Close
’ 8arrow
"Craig
Oiltingham
'Haines
'Homer
'Hoonah
'Hydaburg
•Kake
'King Cove
'K lawock
'Nome
'Pelican
Sand Point
'Se ldovia
'Skagway
Soldotna
Unalaska

Second Closa
Akhlok
Akutan
Angoon
Aika
Bethel
Bravig Mission 
Chignik 
Clark’s Point 
Cotfman Cove 
Cold Bay 
Deering 
Diomede 
Ellm
False Pass
Gambell
Golovin
Goodnews Bay
Hooper Bay
Kachemak
Kaktovik
Kasaan
Kivalina
'Kotzebue
Kuproanol
Larsen Bay
Mekoryuk
Nightmute
Old Harbor
Ouzinkle
Pilot Point
Platinum
Point Hope
Port Alexander
Port Heiden
Port Lyons
Ouinhagak
Saint George
Saint Michael
Saint Paul
Savoonga
'Saxman
Scammon Bay
Shaktoollk
Sheldon Point
Shlshmaref
Stebbins
Teller
'Tenakee Springs 
Thorne Bay 
Togiak
Tooksook Bay 
Unalokleet 
Walnwright 
Wales

•homo rule and first class cities as April 1 . 1964 that roce.ved tidelands previously

3



AT ASKA STATE LEGISLATURE

Ol’lLl JittlL(lull < 'ijit\*ro  ti«* 11S9Ji.rctn'n. AK ‘M737-I1>V*

Representative Harley Olberg
Sectional Analysis of CSHB 398 (RES)

The following is a sectional analysis of CSHB 398(RES); "An Act 
relating to conveyance of certain land to municipalities."

Section 1 amends AS 38.05.035(b). Title 38 deals with "Public 
Lands," chapter 05 deals specifically with the "Alaska Land Act" and 
section 035 is entitled "Powers and duties of the director."

Section 1 allows the director of the division of lands of the 
Department of Natural Resources to quitclaim to a municipality land 
or an interest in land including submerged or shore land. The director 
would be authorized to make such a transfer in cases where a person 
has detrimentally relied upon an error made by the municipality.

If a municipality has any remaining entitlement land the land or 
interest in land transferred under this section would count against 
that remaining entitlement.

Section 2  amends AS 38.05 by adding a new section entitled 
"conveyance of tide and submerged land to municipalities."

Subsection (a) establishes the guidelines to be followed when a 
municipality requests the commissioner to transfer to the 
municipality tide or submerged land appropriate for development.

Subsection (b) states that land designated by the legislature may not 
be transfer^ unless the transfer is consistent with the legislative 
purpose behind the designation

Subsection (c) States that if the commissioner has determined that 
an application for conveyance meets the appropriate standards the 
commissioner shall transfer the land to the municipality. This 
subsection also states that after the commissioner has approved the 
application the municipality shall have control over the land.

While ii ,'iii'ii::i 
Sc.nc i'.i|M iiii. K.«iin 110 
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Subsection (d) limits the restrictions that the state can put on the 
land conveyed under this section but there must be reasonable public 
access to the public waters. Any land that has been transferred 
under this section reverts back to the state upon the dissolution of 
the municipality.

Unlike the provisions established under section 1 of the Act 
(transfers to correct municipal errors) subsection (e) states that 
land transferred under this section does not count against a 
municipality's general land grant.

Section 3 repeals section 1 of this Act on January 1, 1998.
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ALEUTIANS EAST BOROUGH
SERVING THE COMMUNITIES OF 

f l  KING COVE f l  SAND POINT H  AKUTAN B  COLD BAY f l  FALSE PASS ■  NELSON LAGOON

Feb rua ry 7 , 1 9 9 5

R ep re sen ta tiv e Carl M oses 
Room 2 0 4  
S ta te C ap ito l 
June au , A K  9 9 8 0 1 -1 1 8 2

RE: House Bill 2 0

Dear Rep. M oses :

W h ile w e have no t d iscussed the co s ts o f tid e la n d leas ing to  m un ic ip a lit ie s , I 
th o u g h t it w ou ld be in te re s tin g to ana lyze w h a t a ty p ic a l t id e la n d s lease co s t9  a 
loca l go ve rnm en t.

A tta c h e d  Is a ta b le ca lled "T ide land Lease E xpense " w h ic h  is based on th e 
A le u tia n s East B o rough 's m o s t re ce n t tid e la n d lease w ith  DNR. It is a 2 0 -y e a r lease 
on 4 .4  ac re s w ith  a ra te o f $ 1 ,1 0 0  annua lly - and m ay requ ire reapp ra isa l e v e ry 5 
yea rs . For s im p lic ity 's  sake , I have ta ke n th e ac tua l co a ts and e x te n ded th em  ove r 
th e 20 yea rs o f th e lease , I made no p ro v is io n fo r In fla t io n or an y o th e r in c rea se s .
I t is in te re s tin g to  no te th a t DNR rece ive s o n ly 19%  o f th e  to ta l c o s t to  th e AEB if 
th e  lease Is reappra ised eve ry fiv e yea rs and rece ive s 2 2%  o f th e  annua l c o s t i f th e 
lease is ne ve r reapp ra ised .

i am a lso a tta ch in g a re ce n t m em o to  th e C ity  o f A ku ta n w h ic h  ou tlin e s th e s te p s 
needed to  secu re a tid e la n d s lease . Y ou can eas ily c ro ss re fe ren ce thB fe e s to  the 
s te p s ou tlin e d in th e m em o.

i f th is  p ro ve s use fu l, p lease fee l fre e to  use It. I f you have a n y q u e s tio n s , do n o t 
h e s ita te to  ca ll r h b .

A dm in is tra to r

R S J ;em n

Enc lo su res as ind ica te d 

c c : N anoy H em m ingw ay

CLERK/PLANNER BOROUGH ADMINISTRATOR FINANCE DIRECTOR
P.O. BOX 349 1800 ASTREET, SUITE 103 P.O.BOX49
SAND POINT. ALASKA 99861 ANCHORAGE, ALASKA 99501-514B XING COVE, ALASKA 09812
(907) 333-2899 (907) 274-7558 (907) 497-2500
(907) 383*3400 FAX (007) 278-7880 FAX (907) 497-2380 FAX
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Tideland Lease Expense

Category Unit Cost Recurring Cost Prorated Cost 20 Years Prorated Cost 20 Years
W ith 5 Year Re-appralsal W ithou t Reappraisal

App lica tion Fee $5 ,000 No $250 $2 50
Survey Instructions $50 No $3 $3
Survey Review $200 No $10 $10
Tideland Survey $6 ,297 No $315 $315
Appraisal Fea $5 ,0 00 Every five years $1 ,000 $ 2 5 0
Appraisal Travel $ 1 ,1 72 Every five years $ 2 34 $5 9
Lease Fee $1 ,100 Annually $ 1 ,1 00 $ 1 ,1 0 0
Performance Bond $3 ,000 Annually $ 3 ,0 0 0 $ 3 ,0 0 0

Annua l Cost to  Lessee $ 5 ,9 1 2 $ 4 ,9 8 6

% o f Annual Lease
to  Annua l Cost 19% 22%



INTEROFFICE MEMO
Tot Akutan Project Personnel

Froim Terry P. Irwin PX.S.

Date: February 1,1995

subject: Status of Alaska Tidelands near the Akutan Seaplane Ramp

lidslanda
Tlie tidelands immediately adjoining the proposed seaplane ramp projects is presently 
designated ATS No. 781, It contains approximately 16.1 acres o f property. The tidelands 
survey has never been completed.

A conversation with Mary Walters o f DNR suggests lire following facts:

1) The city appears to have an application on file with DNR to lease the tidelands, It's 
designation is ADL 224646, initiated on Nov. 23, 1988, for 17.2 acrcs?7

2) To proceed with finalization o f the tidelands lease, the following must take place:

a/ Create and submit a current development plan that notes any changes or deviations 
from the original plan. This development plan should also indicate proposed schedule

b/ Contact Coastal Zone with the new development plan and discuss whether or not a

modification to the original application is needed. Fill out a new "Environmental

Risk Questionnaire", and submit to DNR and DGC.

d  Request survey instructions for the actual Burvey and monumentation o f the ATS
d/ Perform the. field survey per the state instructions.

d  Request appraisal instructions from (he State of Alaska.
f/ Select a state approved appraiser and have an appraisal performed.

g/ Complete final lease negotiations and pay a $5000 bond to finalize lease.

3) Presently, DNR is severely understaffed due to financial cutbacks, for this reason an 
application for tidelands lease can lake as much as two years to complete within the 
present first conic first served basis. The applicant can chose to pay a fee o f 
approximately $5000 to DNR so that a single employee can be assigned their case for 
expediting, In this scenario a lease and plat can probably be completed in six months.
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4) I f materials are going to be utilized for this project, a new materials sale contract may 
have to be negoited, as tlie previous contract appears to lwve been closed in 1989.

5) Some additional thoughts and considerations that come to mind relative to this project: 

a/ A determination needs to be made as lo who owns the uplands. I f the applicant is the 

owner the permit/Iense process will go a lot smoother than if tlie uplands is owned by a 

third party. Tho upland owner generally has first right to adjoining tidelands.
b/ I f less area is needed the development ,̂ ian and subsequent lease application might 

want to request less acreage, as the cost lo lease tidelands as increased in the past few 

years. It can now typically run $2000 plus or minus, per acre per year. 

cl Tlie city might want to see if they can obtain the tidelands under municipal 
entitlement statutes, that way they would own the tidelands after the survey and 
wouldn't have to pay for appraisal, rent, bond, or the asbuilt survey after completion.

.  SENT B Y J X e r o x  T e l e c o p i e r  7 0 2 0  .* 2 - . 7 - 9 5  I 9 : 3 8  J 9 0 7 2 7 0 7 5 0 8 * .  »# 5
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CITY OF BETHEL P .02

CITY OF BETHEL
P.O. Box 358 • Bethel, Alaska 99559

907-543-2087 
FAX #543-4171

FEB-08-1995 16:19

T e s t i m o n y  on  H ouse Bi l l  20 by W i l l i a m  J. Hunter, C i t y  M a n a g e r
February 13, 1995

c o - c h a i r  Green, Co-chair Williams, and memb e r s  of the H o u s e  
R e s o u r c e s  Committee. I want t o  thank y o u  for a l l o w i n g  m e  t h e  
o p p o r t u n i t y  to comment on H B  20. M y  na m e  is W i l l i a m  J. Hunter, I 
am  t h e  C i t y  M a n a g e r  for the City of Bethel. The Ci t y  of B e t h e l  is 
a se c o n d  class City wi t h  a first class attitude and w e  l i v e  in 
t h i r d  w o r l d  conditions. T h e  issue before yo u r  c o m m i t t e e  is 
i m p o r t a n t  for t h e  City of Bethel as the largest second c l a s s  c i t y  
in t h e  State.

T h e  C i t y  of Bethel has h a d  numerous meetings with A l a s k a  D e p a r t m e n t  
of N a t u r a l  R e s o u r o e s  dating back to 1986, regar d i n g  o b t a i n i n g  a 
T i d e l a n d  lease. As you know, there has b e e n  a number of c h a n g e s  in 
C i t y  A d m i n i s t r a t i o n  at the City of Bethel as well as a n u m b e r  of 
c h a n g e s  in personnel at DNR. This has res u l t e d  in 9 y e a r s  of 
negotiations. T h e  City of Bethel finds t hese t i d e l a n d s  e x t r e m e l y  
impor t a n t  and urges passage of HB 2 0 for the follo w i n g  reasons:

M a n y  of t h e  municipa l i t i e s  w hich are currently r e q u i r e d  to p a y  for 
a l e ase of their tidelands are second class cities. T h e s e  c i t i e s  
are t h e  p o o r e s t  in b  State because of their limited t a x a t i o n  
powers. T h e  requirements set forth in acquiring a t i d e l a n d s  l e a s e  
are o f t e n  mu c h  m o r e  onerous than the lease fee. insurance, 
bonding, and t h e  liability clauses in a typical D N R  lease are 
o v e r w h e l m i n g  for a second class City. R e p etition of p a p e r w o r k  and 
bu r e a u c r a c y  is unnecessarily created.

T h e  Ci t y  of Bethel has its own Coastal M a n a g e m e n t  Plan, 
C o m p r e h e n s i v e  Plan, Riverfront Land Use Study, and P o r t  D e v e l o p m e n t  
Plan. The state law governing lease of tidelands r e q u i r e s  a 
s e p a r a t e  p l a n  for the area within the leasehold, d e s p i t e  b e i n g  
a d e q u a t e l y  addre s s e d  by the other plans. A City t h e  s i z e  of 
Bet h e l ' s  must contract out these expensive services.

T h e  ci t y  of Bethel is working in conjunction w i t h  the C o r p s  of 
E n g i n e e r s  and the State Department of T r a n s p o r t a t i o n  and P u b l i c  
F a c i l i t i e s  on a 19.7 million Bank and Seawall S t a b i l i z a t i o n  
Project. The City has to secure site control on all lands w i t h i n  
t h e  c o n s t r u c t i o n  boundary of the construction project. T h i s  
inc l u d e s  all the tidelands. After completion of th i s  19.7 m i l l i o n  
project, the C i t y  will have to maintain the Seawall.

"Deep Sea Port and Transportation Cento' o f the Kuskokwim"
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I t  i s  c r i t i c a l  t h a t  we r e c e i v e  c on v e y an ce  o f  t h e s e  t i d e l a n d s  i n  
o r d e r  t o  e n s u re  t h a t  we do  n o t  h ave  an y  f u t u r e  a c c e s s  p ro b le m s  
m a in t a in in g  t h e  F e d e r a l ,  S t a t e  and l o a a l  in v e s tm e n t .
The C i t y  f e e l s  i t  i s  t im e  t o  f a c i l i t a t e  t h e  d e v e lo p m e n t o f  n e ed ed  
i n f r a s t r u c t u r e  i n  A la s k a .  The c i t y  o f  B e t h e l i s  c om m itte d  t o  
m a in t a in in g  p u b l i c  a c c e s s  f o r  a l l  t h e  p e o p le  t o  e n jo y ,  an d  t o  
g u a ra n te e  t h e  i n t e g r i t y  o f  t h e  P u b l i c  T r u s t  D o c t r i n e .

W J H / s g

TOTAL P .03



Alaska Environmental Lobby, Inc.
P.O. Box 22151 juncau, Alaska 99802 '

Phone: 907-403-3366 
Fax: 907-463-3312

T h e  A la s k a  E n v iro n m e n ta l  L o b b y  h a s  so m e  s e r io u s  c o n c e rn s  a b o u t  H B  20, r ig h ts  
in  c e r ta in  t id e  a n d  s u b m e rg e d  la n d s . T h e se  a re  o u t l in e d  b e lo w .
H B  20 c o n ta in s  a  fa ta l flaw : I t p ro h ib its  D N R  fro m  im p o s in g  a n y  c o n d itio n s  o n  
th e  c o n v e y a n c e  o f  t id e  a n d  s u b m e rg e d  la n d  o th e r  th a n  th o se  r e q u ir e d  b y  law . 
D e lib e ra te ly  o r  a c c id e n ta lly , H B  20 n e g lec ts  to  p ro v id e  fo r re s e rv in g  m in e ra l 
r ig h ts  to  th e  S ta te  - - a n d  p re v e n ts  D N R  fro m  c o rre c tin g  the  p ro b le m .
W h a t  th is  m e a n s  is th a t  m u n ic ip a lit ie s  ca n  g e t  fee s im p le  title  to  p o te n tia l ly  v e ry  
v a lu a b le  t id e  a n d  s u b m e rg e d  la n d s  th a t  th e  S ta te  c o u ld  lea se  fo r  o il a n d  g a s  in  
th e  f u tu re .  T h is  m ig h t  p lac e  th e  S ta te 's  f in a n c ia l fu tu re  in  je o p a rd y  v ia  a lo ss  o f 
p o te n t ia l  o il a n d  g a s  re v e n u e s .
H B  20  r e q u ir e s  D N R  to  c o n v e y  a n y  tid e  o r s u b m e rg e d  la n d s  a  m u n ic ip a lity  
w a n ts  if  f o u r  c o n d it io n s  a re  m et. U n d e r  th is  m e th o d  a m u n ic ip a l ity  c o u ld  w r ite  a 
l a n d  u s e  p la n  o r  a m e n d  a n  e x is tin g  o n e  p u r s u a n t  to  th is  b ill Sec 1 (a) (3) a n d  
D N R  m u s t  c o n v e y .
In  H B  20, U n d e r  Sec 1 c o n v e y an c e s , th e re  is  n o  r e tu r n  to  th e  S ta te  (a l th o u g h  s ta te  
f u n d s  w ill  b e  u s e d  to  m a k e  the  c o n v ey an ces), n o r  a n y  d isc re tio n  o n  th e  S ta te 's  
p a r t .  T h e re  m a y  n o t  e v e n  be  p u b lic  n o tic e , b e c a u se  w ith o u t  a n y  d isse c tio n , it is 
n o t  a  d is c r e t io n a ry  d e c is io n , th e re fo re  n o  f in d in g  o f  w h e th e r  th e  c o n v e y a n c e  
w o u ld  b e  in  th e  S ta te 's  b e s t  in te re s t  c o u ld  be  m a d e . H e n c e , th e re  w o u ld  b e  little  
p o i n t / n e e d  in  n o tify in g  a n d  c o n s u lt in g  th e  g e n e ra l  p u b lic .
T h e r e 's  m o re . S ec 1 (b) o f  H B  20 w o u ld  a llo w  D N R  to  c o n v e y  t id e  a n d  
s u b m e r g e d  la n d  o u t  o f  s ta te  la n d s  th a t  h a v e  " b e e n  d e s ig n a te d  b y  s ta tu te "  if  th e  
D N R  C o m m is s io n e r  f in d s  th a t  the  m u n ic ip a lit ie s  p ro p o s e d  u se  is  c o n s is te n t o r 
c o m p a t ib le  w i th  th e  p u r p o s e  o f the  d e s ig n a tio n . D e s ig n a te d  la n d s  in c lu d e  s ta te  
p a r k s ,  s ta te  w ild life  re fu g e s  a n d  c ritica l h a b ita ts , a m o n g  o th e rs .
In  A n c h o ra g e , fo r e x a m p le , it  is fo re seeab le  th a t  a  s ta te -m u n ic ip a l  d e a l  to  
t r a n s fo r m  P o t te r  M a rs h  S ta te  G a m e  R efu g e  t id e  a n d  s u b m e rg e d  la n d s  (as w e ll as 
th e  n e w ly  p r o p o s e d  C h ic k a lo o n  F la ts  C ritica l H a b ita t)  a n d  g iv e  it to  d e v e lo p e rs  
o f  o n e  ilk  o r  a n o th e r ,  w o u ld  d e v a s ta te  a v a lu a b le  re c re a tio n  h u n t in g , f ish in g  a n d  
w a te r f o w l  h a b i ta t  reg io n .

ALASKA CtNTtK TDK Tilt [NVIHO.NV.'Nt • ALASKA rilAPLCK. SILKKA CLUB • AIASKA fKlfNDSOf lll[ fARIII ANCIIOKACC AUDUBON SCX ItIV • AKCII>. AUDUUON SOCJUY « CLEAN AIK COALIIION • IHNAll Clll/CNS'COUNCIL DENALI GKOUP, SICKKA ( iDII • IUNCAU AUDI.HON SQCIEIY . |UNtAU CKGL'I*. SlfKKA CLUII KACIIEMAK MAY C OSSLKVAllOS sOOEIV • KtNAI PENINSlLA AUDUBON SOCltLY • KNIK CANOEKS ASI) KASAKLKS
k.nik i;koui>, Sickka cluii • kodiak acuuion mm iliv • lans canal cossekvaiion • nokiiilks alaska isvikhsminim itsitK... . WHIP'S! y 11 M M (INS(Kt A1IIW. All I SSI ( • si Is A < . .SMU Sill MM Ills • SI'I lilt All SI SsiA I I iSstKS Al|i IS II H >„ (I . ICSI \v, , . iSsfKS Al.ilS 11 i| , ,


