


NAVIGABLE WATERS HEARING

HOUSE RESOURCES COMMITTEE

POTENTIAL QUESTIONS

2/21/96

UPDATED: 2/20/96-#2

QUESTIONS OF DEPARTMENT OF NATURAL RESOURCES

1

PLEASE EXPLAIN THE PROCESS REQUIRED FOR ASSERTING
NAVIGABILITY?

PLEASE EXPLAIN THE PROCESS REQUIRED FOR CLAIMING TITLE TO
TIDE AND SUBMERGED LANDS?

HOW MANY ACRES OF LAND ARE ESTIMATED TO BE TIDE AND
SUBMERGED LANDS?

ON JULY 26, 1996 COMMISSIONER SHIVELY DISTRIBUTED A LETTER TO
MANY DEPARTMENTS WHICH STATED:

“WITH THE ELIMINATION OF THE DEPARTMENT BUDGET FOR
NAVIGABILITY ASSERTIONS, ALL WORK ON A SYSTEMATIC
STREAM OR WATERBODY OWNERSHIP PROGRAM HAS BEEN

SUSPENDED.”

“WE ARE PREPARING A SUPPLEMENT TO DEPARTMENT ORDER #
125 THAT PLACES RESPONSIBILITY FOR DETERMINATION OF
SUBMERGED OWNERSHIP WITH THE APPROPRIATE STATE
OFFICIAL HAVING JURISDICTION OVER A PENDING ACTION WHERE
A STATE APPROVAL OR PERMIT IS DEPENDENT UPON STATE

OWNERSHIP.”

EXPLAIN WHY THE DEPARTMENT INDICATED THIS PROGRAM WAS
ELIMINATED WHEN THE PROGRAM WAS ACTUALLY SHIFTED TO
ANOTHER SECTION WITHIN DNR?

HAS THE SUPPLEMENT TO DEPARTMENT ORDER # 125 BEEN ADOPTED?

EXPLAIN HOW DNR IS APPROACHING THE ISSUE OF NAVIGABILITY
DETERMINATIONS AND TITLE TO TIDE AND SUBMERGED LANDS SINCE

THIS MEMO WAS WRITTEN?
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DO YOU THINK ASSERTING TITLE TO NAVIGABLE WATERBODIES IS A
PUBLIC TRUST RESPONSIBILITY?

DOES THIS PROCESS MEET THE STATE GOVERNMENT'S TRUST
RESPONSIBILITIES UNDER THE STATE CONSTITUTION? IS THIS

PROCESS WORKING?

NOTE: ASK THE DEPARTMENT OF LAW AND DEPARTMENT OF FISH AND
GAME FOR THEIR OPINION ON THAT ISSUE.

WAS THE GOVERNOR CONSULTED BEFORE DNR ISSUED THIS
DIRECTIVE TO OTHER AGENCIES?

WHY DIDNT THE GOVERNOR REQUIRE THE DEPARTMENT’S INVOLVED
INASSERTION OF NAVIGABILITY AND TITLE TO TIDE AND SUBMERGED
LANDS TO COOPERATE FINANCIALLY IN MAINTAINING THIS CRITICAL
STATE FUNCTION RATHER THAN CREATING A PROCESS THAT WAS

DOOMED TO FAIL?

WHAT ARE THE ISSUES AND CONFLICTS ASSOCIATED WITH
NAVIGABILITY AND OWNERSHIP OF TIDE AND SUBMERGED LANDS?

ASK BOTH ADF&G AND DEPARTMENT OF LAW IF THEY AGREE WITH THE
ANSWER.

NOTE: RECOMVEND MOVING TO DEPARTMENT OF LAW

INDECEMBER 1994, THE SECRETARY OF INTERIOR'S REPRESENTATIVE
INALASKA COORDINATED WITH THE STATE OF ALASKA TO ESTABLISH A
TASK FORCE TO DEAL WITH "NAVIGABILITY “ ASSERTIONS. THE
PURPOSE OF THE NAVIGABILITY TASK FORCE WAS TO ESTABLISH A
PROCESS AND TO PROCEED WITH THE STATE'S RECEIVING QUIET TITLE
TO NAVIGABLE WATERWAYS WITHOUT THE USUAL LITIGATION.

PLEASE EXPLAIN HOWTHIS TASK FORCE HAS FUNCTIONED.

DNR HAS A CENTRALIZED NAVIGABILITY DATA BASE. IS THAT DATA
BASE CURRENT?

WHY DO YOU GIVE THIS TRUST RESPONSIBILITY SUCH A LOW PRIORITY
WITHIN YOUR DEPARTMENT?
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14.

16.

17.

18.

19.

20.

ASSUMING THAT ASSERTION OF NAVIGABILITY IS IMPORTANT TO THE
STATE, DID YOU INCLUDE FUNDS INYOUR FY 97 BUDGET FOR THE
PROGRAM?

DO YOU HAVE A STATEWIDE STRATEGY FOR PROTECTING THE STATE'S
INTERESTS INASSERTION OF NAVIGABLE WATERS AND INACQUIRING
TITLE TO ALL TIDE AND SUBMERGED LANDS BELONGING TO THE STATE?

AT ONE POINT, THE STATE OF ALASKA GAVE NOTICE OF IT'S INTENT TO
FILE QUIET TITLE TO NEARLY 200 STREAM INALASKA. WHAT IS BEING
DONE INTHESE CASES?

DO YOU THINK YOUR DECISION TO DISTRIBUTE RESPONSIBILITIES FOR
NAVIGABILITY DETERMINATIONS TO OTHER STATE DEPARTMENT’S WILL
RESULT IN MORE GOVERNMENT EFFICIENCY OR LESS EFFICIENCY?

ARE ALL TITLE OR NAVIGABILITY ASSERTIONS DEPOSITED WITH BLM
BEING REVIEWED BY THE STATE?

HOW DOES THE DEPARTMENT PRIORITIZE THOSE ASSERTIONS WHICH
SHOULD BE CHALLENGED?

IS THERE ANY ASSOCIATION WITH THE DETERMINATION OF
NAVIGABILITY AND THE ESTABLISHMENT OF 17 (b) EASEMENTS?

ASK FISH AND GAME AND DEPARTMENT OF LAW IF THEY HAVE
ANYTHING TO ADD

INA FEBRUARY 7, 1996 MEMO FROM DIRECTOR TILESTON, HE
INDICATED THAT “NAVIGABILITY DETERMINATIONS ARE ROUTINELY
MADE AS PART OF A LAND TRANSFER FROM THE FEDERAL
GOVERNMENT. 1ASSUME 1HAT MEANS TO THE STATE OR TO THIRD
PARTIES SUCH AS REGIONAL OR VILLAGE CORPORATIONS. IF THIS IS
BEING DONE ROUTINELY, DOES DNR MONITOR ALL OF THESE
TRANSFERS AND NAVIGABILITY DETERMINATIONS?

ACCORDING TO THE FEBRUARY 7, 1996 MEMO FROM DIRECTOR
TILESTON, DNR WOULD CONTINUE TO PROVIDE SOME SUPPORT “WHEN
THERE ARE SIGNIFICANT PUBLIC USE OR RESOURCES AT RISK.” WHO
DETERMINES WHAT IS “SIGNIFICANT?” ARE OTHER DEPARTMENTS

CONSULTED?

APPARENTLY THE “GULKANA” CASE HELPED ESTABLISH CRITERIA FOR
DETERMINING NAVIGABILITY. WERE THERE ANY ERRONEOUS NON-
NAVIGABLE DETERMINATIONS MADE BY BLM PRIOR TO THE DECISION
ON THE “GULKANA” CASE? IF THERE WAS, SHOULDN'T THE STATE GO
BACK AND ASSERT NAVIGABILITY AND TITLE?
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QUESTIONS OF DEPARTMENT OF LAW

1

2.

EXPLAIN THE LEGAL CRITERIA FOR DETERMINING NAVIGABILITY.

COMMISSIONER SHIVELY TESTIFIED AT THE SENATE FINANCE
COMMITTEE OVERVIEW OF DNR THAT THE STATE NEED NOT WORRY
ABOUT NAVIGABILITY AND TITLE BECAUSE THERE IS NO STATUTE OF
LIMITATION FOR THE STATE FILING ITS CLAIMS. IS THAT TRUE?

DESPITE YOUR ANSWER, DOES FURTHER DELAY INASSERTING TITLE
PREJUDICE THE STATES’ ABILITY TO DO SO IN OTHER WAYS?

IF ATHIRD PARTY RECEIVED TITLE TO LAND, INCLUDING SUBMERGED
LANDS UNDER BLM DETERMINED NON-NAVIGABLE WATERS, AND THE
STATE DOES NOT EXERCISE ITS RIGHT TO ASSERT NAVIGABILITY, THEN
THE STATE CAN EXERCISE THAT RIGHT 30 YEARS LATER WHEN THE
PARTY IS EXTRACTED GRAVEL FROM THE STREAM AND HAS
SUCCESSFULLY DRILLED FOR OIL AND GAS?

ISN'T A PARTY FREE TO PURSUE ANY LEGAL USE OF HIS PROPERTY AS
LONG AS THE STATE DOESN'T OBJECT OR ASSERT NAVIGABILITY?

EXPLAIN BRIEFLY WHAT LITIGATION THE STATE IS INVOLVED WITH
CONCERNING NAVIGABILITY AND TITLE TO TIDE AND SUBMERGED

LANDS?

IS THE DEPARTMENT OF LAW RECEIVING THE SUPPORT IT NEEDS FROM
THE VARIOUS DEPARTMENT’S TO DEFEND THE STATE’S POSITION IN
THIS LITIGATION?

AS A RESULT OF THE NINTH CIRCUIT COURT OF APPEALS DECISION IN
THE KATIE JOHN CASE, FEDERAL AGENCIES COULD ATTEMPT TO EXERT
MANAGEMENT AUTHORITY OVER SOME NAVIGABLE AND NON-
NAVIGABLE WATERS. HOW ARE THE STATE'S INTERESTS BEING
PROTECTED? IS THE DEPARTMENT OF LAW GFTTING THE TECHNICAL
SUPPORT IT NEEDS INTHIS CASE?

WE REALIZE THAT THE STATE IS APPEALING THE KATIE JOHN CASE.
HOWEVER, WILL THE STATE CONTEST IN COURT ATTEMPTS BY THE
FEDERAL AGENCIES TO EXTEND THEIR JURISDICTION INTO STATE
NAVIGABLE AND NON-NAVIGABLE WATERS ?



NOTE: RECOMMEND MOVING TO DEPARTMENT OF FHISHAND GAME

1. CAN YOU EXPLAIN THE DEPARTMENT OF LAWS INVOLVEMENT IN
ESTABLISHING STATE POLICIES TOWARD THE ASSERTION OF
NAVIGABILITY AND TITLE?

8. CAN YOU EXPLAIN WHAT STRATEGY THE DEPARTMENT OF LAW HAS
ESTABLISHED IN ORDER TO GUARANTEE STATE'S INTERESTS ARE
PROTECTED INTHE ASSERTION OF NAVIGABILITY AND TITLE?

9. WHAT RESOURCES HAS THE DEPARTMENT COMMITTED TO THE
NAVIGABILITY AND TITLE TO TIDE AND SUBMERGED LANDS ISSUE?

10.  WHY ARE THE KANDIG, NATION AND BLACK RIVER CASES SO
IMPORTANT?

QUESTIONS OF DEPARTMENT OF FISHAND GAME

1 ON SEPTEMBER 14, 1995, THE REGIONAL STAFF INANCHORAGE SENT A
MEMO TO COMMISSIONER RUE EXPRESSING MAJOR CONCERNS WITH
THE DEPARTMENT OF NATURAL RESOURCES DECISION TO TERMINATE
THE NAVIGABILITY DETERMINATION PROJECT. CAN YOU HIGHLIGHT
SOME OF THOSE CONCERNS AND EXPLAIN WHAT ACTIONS HAVE BEEN
TAKEN BY DNR AND YOUR DEPARTMENT TO ADDRESS THEM?

2. DOES YOUR DEPARTMENT HAVE THE EXPERTISE TO ASSUME A LEAD
ROLE INASSERTING NAVIGABILITY AND PREPARING FOR QUIET TITLE

ACTIONS?

3. ISN'T A DETERMINATION OF NAVIGABILITY IMPORTANT FROM THE
STANDPOINT OF TITLE AS WELL AS OTHER STATE INTERESTS SUCH AS
ACCESS AND JURISDICTION?

4, YOUR DEPARTMENT HAS RAISED THE ISSUE OF ACCESS ON NAVIGABLE
WATERS FOR THE PURPOSES OF HUNTING AND FISHING. AS |
UNDERSTAND, MANY ALASKANS ARE BEING DENIED ACCESS OR
PERMITS FOR ACCESS PURPOSES BY FEDERAL AGENCIES TO MAJOR
STREAMS INALASKA. COULD YOU GIVE ME SOME EXAMPLES?
(KISARALIK LAKE AND RIVER, AROLIK, RIVER, EAGLE RIVER, KARLUK
RIVER, SITUK RIVER AND PLACER RIVERS)

WHAT IS THE STATE DOING TO PROTECT THE PUBLIC'S INTERESTS?
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10.

| UNDERSTAND THAT THE NATIONAL PARK SERVICE HAS ALSO BEEN
RESTRICTING USE OF PUBLIC ACCESS ILLEGALLY. CAN YOU GIVE US

SOME EXAMPLES? (ALSEK RIVERS)
WHAT IS THE STATE DOING TO PROTECT THE PUBLIC'S INTERESTS?

THERE HAS BEEN CONSIDERABLE CONFUSION AND CONCERN OVER
NAVIGABILITY DETERMINATIONS ON THE RUSSIAN RIVER ON THE KENAI
PENINSULA. BECAUSE OF THE IMPORTANCE OF THIS STREAM FOR
PUBLIC RECREATION, PRIMARILY FISHING. CAN YOU EXPLAIN HOW THE
STATE IS PROTECTING THE PUBLIC ACCESS INTERESTS TO THIS RIVER?

INA FEBRUARY 7, 1996 MEMO FROM DIRECTOR TILESTON, IT INDICATES
THAT DNR IS ASSERTING NAVIGABILITY ON ONLY THE TOWER RUSSIAN
RIVER." DO YOU AGREE WITH THAT ASSERTION?

IF THE STATE DOES NOT ASSERT NAVIGABILITY, CAN THIS HURT THE
STATES CASE CONCERNING MANAGEMENT OF FISHERIES RESOURCES?

WHERE?

IS IT POSSIBLE THAT THE RIGHTS OF THE PUBLIC RELATED TO PUBLIC

ACCESS AND USE OF FISH AND WILDLIFE CAN BE PLACED AT RISK IF
STATE ASSERTIONS OF NAVIGABILITY AND TITLE ARE NOT MADE? GIVE

EXAMPLES.

HAVE YOU OR YOUR STAFF WORKED WITH THE NAVIGABILITY DATA
BASE REFERRED TO BY DNR AND WOULD YOU SAY THE DATE BASE IS

COMPLETE AND UP-TO-DATE?

WHAT RESOURCES DOES YOUR DEPARTMENT COMMIT TO THE STATE'S
EFFORTS INASSERTION OF NAVIGABILITY AND TITLE TO TIDE AND

SUBMERGED LANDS?
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State of Alaska
Division of Mining & Water Mgmt.

TO: Nico Bus
Acting Director Date:  February 7,1996
Division of Support Services

Telephone: 269-8625
Fax: 562-1384

From: Jutes V. Tileston Subject: Navigability Program
Director

At Commissioner Shively's recent appearance on the department budget, supplemental information was
requested on the navigability program as it existed in this Division until it was eliminated from the FY 96
budget. The following describes the former program. Based on our experiences over the past year on
handling important navigability issues having regional and statewide implications, | am also outlining the
concepts of a navigability program that is both in balance with realistic long-term budget expectations and
assuring a continuing and timely ability to resolve and pursue federal court actions to quiet title for all
significant issues impacting ultimate ownership and management of resources associated with inland
water bodies in Alaska.

Budget-FY96 submitted by the Knowles Administration for the naVigatibility project:

Personnel Services: $122.5

Travel: $3.0

Contractual Services: . $5.0

Supplies $2.0

Equipment: $0.0

TOTAL: $132.5GeneralFunds

These FY 1996 funds were intended to:

1 Continue systematic assertions on and provide technical support in defense of the state's title to
submerged lands that are held in trust by the federal government for the future State of Alaska. It
is estimated that there are over 14,000,000 acres of submerged lands associated with inland
navigable waters and another 65,000,000 acres of coastal submerged lands.

2 Assemble and maintain a centralized factual and historical aata base on the use, physical
characteristics and court decisions influencing ownership of and access to Alaskan water bodies.

3 Work with federal agencies through pro-active partnerships and joint state-federal cooperative
management agreements to identify navigable waters in Alaska. This includes collecting and
exchanging information and data between state and federal land managing agencies. The
primary objectives of this effort are threefold; (a) reach agreement on factual and historical data
applicable to specific waterbodies, (b) reach agreement on which waterbodies clearly are or are
not navigable, those waterbodies where the available datr: are inconclusive, and those
waterbodies where the interpretation of the data are of a nature that only the federal court can
resolve and, (c) reduce the necessity for water body by water body litigation. Sometimes, the
interest of the federal and state governments differ and the state must be prepared to timely
assert and follow through with appropriate action to protect the public's interest.

4. During FY 95, the Navigability Project resulted in navigaoility determinations for airport
improvement projects at Chisana, Kongnignanohk, and Kwigillingok to resolve ownership
questions associated with airport improvements by the Alaska Department of Transportation and



Public Facilities. Navigability determinations were made for potential gravel sources for roads,
dikes, and power plant construction projects at the Kolsina, Scott, Sheridan, Makushin.
Information was provided the Alaska Department of Transportation and Public Facilities and the
U.S. Coast Guard both for ownership and for the type of boat traffic in support of highway bridge
projects throughout the state.

Provide continued technical assistance to the orderly development of mineral deposits located in
inland waters. This included a detailed evaluation of available hydrologic and use information and
an aerial inspection of the watershed flowing out of the recent addition to the Denali National Park
and Preserve. This was in direct response to an administrative appeal hearing held to collect
currently available information about the prospective navigation condition of a stream at Kantishna
where the ownership of the stream bed for the purposes issuing a state mining permit. The
administrative record was reviewed in anticipation of litigation being filed if the state did not issue
the permit. In addition, the records were reviewed to validate previous navigatible assertions on
parts of the bed of the Fortymile wild and scenic river where federal agencies are attempting to
extend federal jurisdiction to state ownerships expressly excluded from conservation systems
created by ANILCA.

During FY 96, the Commissioner approved minor reprogramming of funding in the Division to complete
several tasks to assure that the state's interest in asserting ownership of inland navigable water bodies.
This included:

1

Development of a policy allowing each state entity to make navigability determinations when a
permit, lease, or sale of public land or public projects,*follow standard guidelines that currently
applied to Alaska. The standards and criteria were distributed to state agencies and to fedeial
land managing agencies with a request for comment. Comments were recently received from the
Alaska Department of Fish and Game and a final revision to the existing Department Order is
underway.

Developed a standardized, user-friendly electronic format for easy input to the centralized
navigability data base files in the division.

At the request of the Alaska Department of Fish and Game, the division reviewed the hydrology
and use information in the files associated with a pending transfer of the lower Russian River to
private ownership. Based on this review and an onsite visit, a report asserting the Russian River
was in state ownership because of its navigable condition was prepared and distributed. ADFG
also identified a second river that the department should reexamine as a result of pending BLM
land transfers in the Tyonek area.

Developed, in close coordination with the Attorney General's office, a strategy to collect
information needed to defend the state's assertion in federal court that the Kandik, Nation, and
Black rivers are in state ownership because they are navigable. This quiet title action was started
several years ago and vigorously fought by the federal government as an issue that was not ripe
for federal court action. The 9Th Circuit Court recently rejected that position and directed that
quiet title action proceed. After discovery by the AG's office, the division will provide a technical
analysis of the information being used by the federal government. A field inspection will be
scheduled in late summer to validate hydrologic data that has broad application to a large number
of non-glacial streams and small rivers in Interior, Southcentral, and Southwest Alaska. A
preliminary inquiry has been made of the Department of the interior to see if they would join in the
field examination to share costs and to share data. The primary objective is to collect hydrologic
data for each of the disputed stream reaches in a manner that can be stipulated in court as
acceptable to both the state and the federal governments.

Current status:

Navigability determinations are routinely made as part of a land transfer from the federal government.
These federal determinations are made in order to keep track of acreage entitlements since if the state



already owns the land under a water body (regardless of size) the acreage does not count against
acreages specified in the Alaska Statehood Act, the Alaska Native Claims Settlement Act, and other
federal entitlements to the state. To date the state has received title (either as Tentative Approval or
Patent) to approximately 89 million acres; whereas, Alaskan Native Corporations have received
approximately 30 million acres as Interim Conveyance or Patent, For these lands conveyed to the state,
the people of the state own all lands and water. The only question is “Do specific acreages count against
entittlements?" For the remaining lands pending transfer to Native Corporations, we understand that BLM
is applying the "Gulkana“ standard in determining whether certain water bodies are or are not to be
counted against a Corporation's entitlement. Most of the remaining acreages to Native Corporations are
closely associated with prior conveyances where BLM had already made a determination and acreage
charges to many of the same waterbodies.

The Kandik-Nation-Black final determination will provide a supplemental set of criteria for determining
ownership cf land beneath inland waters.

Under Department Order 125, Revision No. 5, the ownership assertion process would continue, but the
cost associated with a navigability determination would be responsibility of the agency or party making
the request for a use dependent upon state ownership. DNR would still have the overall responsibility to
provide technical assistance to the Attorney General and other state departments in resolving, avoiding, or
litigating state/federal/private disputes, and preparation of assertions when there are significant public use
or resources at risk.

Accordingly, the present policy of the Commissioner to reprogram from available funds seems appropriate
for projects that can be done within existing funds. However, >we reserve the option to request project
funding for a specific project where the work exceeds the capability of available funding and technical
staff. The only major work that is not being done that should be seriously considered is the pro-active
program between the federal government and the state to reduce water body by water body litigation. At
this time it is not known whether there is sufficient funding or commitment at the federal level to re-
establish the program that was terminated when the Navigability Project became an unfunded mandate.

cc; J. Shively, M. Rutherford



| TONY KNOWLES, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES

318&5.\['] /(3 ASKA 99801-1796
PHONE:'  (907) 465-2406
SUPPORT SERVICES DIVISION FAX: 907) 465-2492

February 14, 1996

The Honorable Rick Halford .
Chairman of Senate Finance Committee
State Capitol, Room 508

Juneau, AK 99801

Dear Senator Halford,

At the Senate Finance Committee Overview of the DNR budﬁet three issues came up for which
we would like to provide you with additional information. They are:

1 Navigability - Current policy compared to what was proposed in the FY96 budget.
Attached is a memo from Jules Tileston addressing this issue.

2. Parks funding history - General funds vs. Program receipts.

We have attached a table with graph showing the FY86-FY97 funding[ history for the Division
of Parks. The total funding request in FY97 is less than the general funds for the program in
FY86, yet we have more park units and more visitors.

3. Land Status GIS automation project - status report.

This prog'ect is on schedule and should be 80% complete at the end of this Fiscal year. There

will be two more g/ears of effort left to have this completed, when funded at the Governor's

request level of $350.0. Attached is a write-up showing the status of this project.

1 hope this additional information is helpful to you. If you have any further questions please
feel free to contact me.

Sincerely,

Nico Bus
Acting Director



The Honorable Rick Halford

Chairman of Senate Finance Committee
February 14, 1996
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Attachments;

Memo Jules Tileston February 7, 1996
State Park GF funding history FY86-FY97
Land Status GIS project statuis report

cc.  Senator Steve Frank, Chairman DNR Senate Finance Subcommittee _
Representative Gene Therriault, Chairman DNR House Finance Subcommittee
Members of DNR's House and Senate Finance Subcommittees
Commissioner John Shively
Deputy Commissioner Marty Rutherford
Director Jim Stratton
Director Jules Tileston
Chief LRIS Rich McMahon



RUSSIAN RIVER NAVIGABILITY ISSUE

Under Section 14(h)(1) of the Alaska Native Claims Settlement Act (ANCSA), Native regional
corporations are authorized to receive ownership of valid cemetery and historical sites. Prior
to the December 31, 1976 deadline, Cook Inlet Region Incorporated (CIRI) filed four
applications for three specific sites at, or near, the Kenai and Russian rivers. The three original
site applications were: 1) 120 acres at the Russian River campground; 2) 10 acres at the mouth
of the Russian River on the south shore; and 3) 5 acres between the Kenal River and the Sterling
Highway. In 1979 and again in 1988, the Bureau of Indian Affairs (BIA) certified additional
sites in the area. To date, CIRI is claiming about 1,800 acres alon? the Kenai and Russian
rivers, and is requesting that additional adjacent lands be investigated for 14(h)(1) conveyance.
Both the U.S. Fish and Wildlife Service (USFWS) and the U.S. Forest Service (U_SFS{ have
questioned the original selections and the corporation’s ability to amend their original
applications to such an extent.

The lands selected are all within the boundaries of the Kenai National Wildlife Refuge (KNWR)
and the Chugach National Forest. The boundary between the Refuge and Forest is the center
of the Russian River.

On May 24, 1995, a meeting was held to discuss various issues relating to the CIRI selections.
One issue was whether the state had standing to participate in the negotiations (CIRI was
opposed). It was the state’s position that as owners of navigable waterhodies (i.e. the Kenai and
Russian rivers) we should be participants. Terry Hassett, Bureau of Land Management (BLM)
stated that the federal government believed that the Kenai River was navigahle from Kenai Lake
to the outlet, but that the state could own only that Bortlon outside of the refuge boundary. The
Russian River has not been formally evaluated by BLM for navigability.

Because of the high value of the Russian River for sport Fishing and habitat, the Department of
Fish and Game initiated its own evaluation of the river for navigability. On August 1, 1995 staff
from Sport Fish and H&R divisions, met with representatives from DNR, BLM and the
USFWS, to walk the banks of the Russian River and document its physical characteristics. It
was the position of all state representatives that the river is navigable. On October 10, 1995,
staff from Sport Fish Division, accompanied by representatives from BLM and the USFS, took
a commercial float trip on the Russian River from Lower Russian Lake to the Ferry Crossing
on the Kenai River. The conclusion by the state was the same, the river is navigable. To date,
the BLM has not issued a finding of navigability.

If the BLM finds the Russian River navigable, there is still the question as to the ownership of
that portion of the river within the KNWR. The same question exists along the Kenai River.
Conversely, if BLM finds the Russian River to be non-navigable, the state would have to Iitigate
the finding to avoid the potential loss of public use and access if the uplands are conveyed to
CIRI. (It has been the practice of BLM to convey the bed of non-navigable waterhodies to the
surrounding upland owner.)

Recommendation - The Alaska Land Managers Task Force could help to resolve the Russian
River navigability issue by requesting BLM and the state to make a technical finding of



navigability. It is likely that the Russian River meets the state’s criteria for navigability. Issues
of ownership could then be resolved based on the facts of the KNWR withdrawal and validity
of CIRI's 14(h)(1) claims. At any rate, public access on the Russian River would benefit from

a positive determination of navigability.

Prepared by: Robin Willis, Habitat Biologist Il
November 24, 1995



DNR BUDGET OVERVIEW
SENATE FINANCE COMMITTEE
JANUARY 31, 1996

DISCUSSION OF NAVIGABILITY

Senator Frank: Opened discussion by expressing concern about deletion of
navigability section in DNR and subsequently blaming legislature. Indicated
that navigability should be high priority. Really concerned.

Comm. Shively: Doesn’tmean he will not determine navigability. Only
place navigability can be determined is in federal court. Many body of
waters there will be no argument. Some bodies will contested. His strategy
Is to look at where conflicts take place. Three rivers ripe for determination.
DNR will provide support and DOL has been asked to pursue those. May
be riveron Kenai and west side of Cook Inletwhere there may he a dispute
and DNR will support those. DNR will not generate litigation for litigation
sake. Itisan endless hole to pour money. No one isgoing to litigate the
Yukon River but there are small lakes and rivers where there will be
disagreements. DNR will concentrate on these.

Senator Frank: We have a document saying you will not be doing
navigability.

Comm. Shively: Doesntsay exactly that. Will concentrate on three rivers
conflicts.

Senator Frank: Are there other areas being disposed by the federal
government where there are potential losses of navigability.

Comm: Shively: No statute of limitation on navigability. Navigability is
determined at statehood.

Senator Frank: What were the two people doing - $130,000.

Comm. Shively: Idon"t know.



Senator Frank: Need toget back and discuss thismore fully. Legislature is
extremely concerned.

Commissioner Shively: State interestonly goes when state interest is being
challenged.

Sen. Reiger: Has any body ofwater been determined as being non-
navigable this past year. Inotherwords has any state interests been lost?

Commissioner Shively: Not tomy knowledge.
Sen. Reiger: No statute of limitation.

Comm. Shively: State cannot stipulate away. No administrative procedure
for determining navigability. We can agree not to litigate.

Sen. Reiger: Has that happened?
Comm. Shively: Not tomy knowledge.

Sen. Halford: Asked about language included in BLM transfer documents
which acknowledges that navigable waters belong to state - in title patent to
third parties. You stopped that effort.

Comm. Shively: No. The bulk of those land transfers to native people has
taken place. lIdon"t know the answer.

Sen. Halford: Isyour position that the transfer documents should contain
language that navigable waters belong to state?

Comm. Shively: lIbelieve itwould be a good idea. Idon’thelieve itwould
make any difference, however.

Sen. Halford: Isntthat the reservation thatwas inthe patent?

Comm. Shively: Idon’tknow the answer to that. Federal government
cannot transfer away something mtdoes not own.



Sen. Frank: The difference iswho s going to litigate - a private party or is
the state going to protect its interest. The state doesn’twant to back away
from asserting its interest in navigable waters.

Comm. Shively: An itshouldn’, ifthat interest is being directly challenged.

Sen. Frank: Get back tous. We need tounderstand this issue hetter.

Sen. Halford: One of highest priorities of Department.
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July 26, 1995

Addressees Below

The enclosed memo summarizes the availability and location of information and provides suggested guidance for criteria used
to determine ownership of submerged inland waters of Alaska. With the elimination of the department budget for
navigability assertions, all work on a systematic stream or waterbody ownership program has been suspended.

It is,reco?nized that there will be specific situations where disputed ownership of submerged land involve very important
public policy and the issues in dispute have regional or statewide implications. When this situation appears to exist, we can
make our technical expertise on navigability standards available. These instances, because of the zero budget, must be
confined to challenges to state ownership by a federal or private interest where there is a real potential for the waterbody

In question to be declared navigable,

We are preparin% a supplement to DePartment Order No. 125 that places responsibility for determination of submerged
ownership with the appropriate state official having jurisdiction over a pending action where a state approval or permit is
dependant upon stale ownership. For example, the division of il and gas will make any necessary determinations associated
with an upland lease and the d:vision of lands would take similar action in response to removal of gravel from sources
defined as submerged lands or fox access to public lands involves stream crossings where a land use authorization is required.
This division will make the necessary decision associated with mining claims. Other state entities, such as the Depailment
ofTrans_Bortatlon and Public Facilities for road and airport projects involving submerged lands under inland waters will be
responsinle for making and supporting ownership issues. This decentralization of the responsibility for asserting inland
submerged land ownership makes it very important that the Attorney General's Office be consulted when there is a possibility
that an assertion or acceptance of a federal agency determination of ownership may adversely damage the state's long-term
capability to achieve successful quite title action in federal court.

Enclosed for you information is a current :opz of Department Order No. 125 and a fact sheet titled "Ownership and
Management of Navigable and Public Water." Please distribute this information to those within your organization that will
have the basic responsibility for and/or are interested in navigability determinations.

10.J9LH



Addressees:

William L. Hensley, Commissioner, Alaska Department of Commerce and Economic Development
Mike Irwin, Commissioner, Alaska Department of Community and Regional Affairs

Frank Rue, Commissioner, Alaska Department of Fish and Game

Joseph L. Perkins, Commissioner, Alaska Department of Transportation and Public Facilities
Marilyn Heiman, Office of the Governor

Deborah Williams for the Department of Interior

Larry Hudson, Regional Forester, for the Department of Agriculture

Julie Kitka, President, Alaska Federation of Natives



MEMORANDUM State of Alaska
Department of Natural Resources Div. ofMining&WaterMgmt.

to  Navigability Information & Data Users &  June 30, 1995

and DNR Directors
EROBEDO  762-2573

m abject  Navigability Files

: : \
RV JuIesTHeston"HItUAé
Director of Mining and Water Management

This memo is to inform users of navigability information and data users where file material can be obtained
after we shut the Navigability Section down as ofJune 30, 1995. Files will be maintained by Division of
I\{I]m%nﬁ and Water Management, Suite 800, Frontier Building, 3601 C Street, Anchorage. The files contain
the Tollowing:

L Historical information on the past court actions that DNR has filed in federal court. ~ This includes
Slopbucket Lake and Gulkana River files.

2. Historical information gathered by DNR and BLM historians
3. Copies of most BLM and State navigability determinations filed by quad sheets.

4, Individulal River files containing information on use, hydrology, and other riverrelated research
material.

5. Other litigation files such as Moose Creek in the Kantishna.

These files will be kept in a secure location that can be accessed by DNR employees, other agencies and
the public for in building uses.

The navigability maps contain the Quads with navigability overlays. These are important for planning and
other gurposes. Historical reports and other supporting information for present and past litigation are kept
In binders.

We have also been asked to put together information so that each Division in DNR and other agencies can
make their own navigability determinations. | would suggest that they use the information in DO #125 and
the fact sheet titled * Ownership and Management of Navigable ana Public Water",



We suggest the following guidelines that may be used by agencies or individuals:

m  Awaterbody that is obviously navigable would be a lake or stream with a size, shape, depth and
gradient that is capable of floating at least 1000 pounds. This would include rivers such as the
Susitna, Kuskokwim, Copper, and Tanana, will also include rivers such as the Sixmile, Placer and
Resurrection. For reference a 19 foot square stem canoe is rated by the manufacturer to car(rjy 1000
pounds and a 13.5-foot Avon Adventure is rated by the manufacturer to carry 1700 pounds.

m  Streams that are obviously not navigable would be streams that have excessive gradients (generally
in excess offifty feet per mile) or insufficient flows to carry water borne traffic,

«  Streams that fall between these extremes will have to be evaluated using the guidelings in
Department Order #125 and may require the collection of additional hydrological, historical, and
physical characteristic data to support a navigability finding. Once a determination is made the
agency may want to run the finding by the Attorney General's Office to ensure that the{) are not
setting precedence that the State cannot defend or that may weaken the State's claim to submerged
lands.  These are policy issues that the Department will need to address.

These guidelines do not cover many issues associated with ownership of infand submerged lands,
such as, prior and current litigation, pre-statehood
withdrawals and management agreements.

2gakon* 101
There are three primary sources of digital data containing L HUC CjUlctkFUni
information about the navigability status of Alaska's’ 1« wrerxy
waterways. A WordPerfect directog, navrpt] of navigability HUC Shrvfica
library sheets; a Foxpro database, [dailylog.dbf], which tracts . _ _
igure 1. File Naming

navigability inquiries and the states response to them; and a
Foxpro database compilation of different  databases,
waterbod.dbf]r, which includes navi%ability work done on

ental Heath Trust Land and some of the independent statewide work prior of navigability adjudicators.
These source of information are described in more detail below.

Convention

WordPerfect Reports

A directory of WordPerfect files containing library sheets that summarize work done by the state in recent
years on specific waterbodies. These documents were intended to be dynamic as they were continually being
updated with new information by the navigability staff. Brief notes as to the known physical characteristics,
historical use, contemporary use, fisheries resources, and navigability determinations arc included in these
documents. The directory is not comprehensive of all navigability work done in Alaska, but it does provide
a valuable overview of the waterbodies contained therein.

Access to these reports are on the GIS network at /netAvaterAvater/navqrt/ directory. These reports are
indexed by one ofsix Hydrologic Unit Code (HUC) subregions within the state. The first number in the file
name corresponds to the number of the hi/]drologic unit subregion where the waterbody is located. A
Hydrologic Unit Maf) can be obtained from the Division of Mining and Water Management to identify the
HUC for the area ot interest. The file naming convention is designed to eliminate confusion and potential



errors caused by waterbodies with duplicate names. For example, the file 2gakona. 101 is a report for the
Gakona River located in Hydrologic Unit Subregion ‘2" and is within cataloging unit 101, See Figure 1 The
cataloging unit is a further subdivision of the hydrologic unit.

Foxprow?2.6 Databases.

The Foxprow database, [waterbod.dbfLis located on the GIS network at water\water\nav_db\waterbod.dbf.
The database lists 534 waterbodies with pertinent navigability information. The database was compiled from
the electronic records ofadjudicators no longer employed by DNR and some of the work done for Mental
Health Trust Lands. The data is not audited and should only be used as a guide or supplemental information.

The Foxprow database [Dailylog.dbf] is located on the GIS network at water\water\nav_db\dailylog.dbf.
This database consist of a daily log of many of the requests for navigability determinations to DNR since
January 1992 to June 30, 1995. The log includes: the name of the requestor, name of the waterbody, and
the States' response to the request. This raw data is not audited and should only be used as an information

trail.

An additional Foxprow database in the \net\water\water\nav_db\ directory is the [streams4.dbf] database.
This is an excerpt of the ARID database maintained the AK Hydrologic Survey. It does not have any
information about nawﬂabmt( determinations but it does contains physical characteristics data about many
streams in the state. This information is helpful when making navigability determinations.



MEMORANDUM State of Alaska

Department of Natural Resources Office of the Commissioner

to: Deputy Commissioners date: December 2, 1994
Division Directors
Special Assistants
FILENO: 0.012

TELEPHONE NO: 465-2400
Fax No: 465-3886

FROM; subject: Department Order
No. 125

POLICIES AND PROCEDURES ON
OWNERSHIP AND MANAGEMENT OF
NAVIGABLE AND PUBLIC WATERS

State ownership of the beds of navigable waters 1is an 1inherent
attribute of state sovereignty protected by the United States
Constitution. Utah v. United States. 482 U.S. 193 (1987). Under
the doctrine that all states enter the Union on an equal footing
with respect to sovereign rights and powers, title to the beds of
navigable waters 1in Alaska vested 1in the newly formed State of
Alaska in 1959. In addition, under the Alaska Constitution and the
public trust doctrine, all waters in the state are held and managed
by the state in trust for the use of the people, regardless of
navigability and ownership of the submerged lands under the Equal
Footing Doctrine.

The purpose of this paper 1is to describe the State of Alaska“"s
policies and procedures for identifying and protecting the state"s
title to the beds of navigable waters. In addition, this paper
outlines the legal and policy considerations which guide the
ownership and management of submerged lands and public waters.

l. IDENTIFYING AND PROTECTING STATE TITLE TO THE EEDS QE
NAVIGABLE WATERS

Identification and management of the beds of navigable waters 1is an
important policy of the State of Alaska. In 1980, the state
established a comprehensive navigability program to respond to
federal land conveyances and land management activities under the
Alaska Statehood act, the Alaska Native Claims Settlement Act
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(ANCSA) and the Alaska National Interest Lands Conservation Act
(ANILCA). Pursuant to the provisions of those acts, the federal
government has issued navigability determinations for thousands of
lakes, rivers and streams throughout the state 1in an effort to
determine whether the state or federal government owns the
submerged lands. Navigability determinations are also made prior
to many state land disposals to 1insure that adequate public use
easements are reserved.

The basic purpose of the state®"s program is to protect the public
rights associated with navigable waters, including in particular
the state"s title to the submerged lands. Because state and Native
land selections and federal conservation units blanket the state,
navigability questions have arisen for rivers, lakes and streams
throughout Alaska. The navigability of many of those waterbodies
has already been established. There are hundreds of others,
however, where navigability is not yet determined.

To help resolve these navigability disputes, a major goal of the
state®"s navigability program is to identify the proper criteria for
determining title navigability in Alaska and to gather sufficient
information about the wuses and physical characteristics of
individual waterbodies so that accurate navigability determinations
can be made as disputes arise. Other 1important aspects of the
program include monitoring federal 1land conveyance and management
programs to 1identify particular navigability disputes, seeking
cooperative resolution of navigability problems through
negotiations and legislation, and preparing for statewide
navigability litigation.

RIPARTAN RIGHTS AND STATUTE OF LIMITATIONS

Disputes over ownership of submerged lands in Alaska have arisen
under a variety of circumstances. The principal source of the
disputes in Alaska 1is the survey and acreage accounting system used
by the federal government for conveying land to the state and
Native corporations.

The standard procedures for surveying and conveying federal Iland
are found 1in the Manual of Instructions fur the Survey. .Q.f— LhE
Public Lands of the United States., generally known as the HUM
Manual of Surveying Instructions.. Under those procedures,
consistently used in every public land state except Alaska, only
uplands are surveyed and conveyed 1in fulfillment of acreage
entitlements, not submerged lands. The survey rules require that
all lakes 50 acres or larger, and rivers and streams three chains
(198) feet in width or wider, regardless of navigability, be
meandered and segregated (excluded) from the surveyed public lands.
Only the surveyed uplands are conveyed. The acreage of meandered
rivers, lakes and streams 1is not included in computing the amount
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of land involved in the conveyance.

In Alaska, however, the federal government had not consistently
followed these survey rules. Until 1983, the federal government
treated submerged lands the same as uplands. All bodies of water
that were considered non-navigable by the federal government,
regardless of size, were surveyed as though they were uplands and
the acreage of submerged Ulands was charged against the total
acreage entitlement.

Because of these conveyance procedures, the navigability of
waterbodies 1in Alaska have been issues of contention since the
enactment of the Alaska Statehood Act and ANCSA. In addition to
the problems caused by a lack of information about many
waterbodies, the situation was exacerbated by the narrow definition
of navigability used by the federal government. Hundreds of
rivers, lakes and streams considered navigable by the state were
determined non-navigable by the federal government.

In 1983, following years of negotiacions, lawsuits and legislative
attempts to solve the navigability problems created by the unusual
survey and conveyance procedures in Alaska, the State of Alaska,
the United States Department of the Interior and the Alaska
Federation of Natives (AFM) agreed that the standard rules of
survey should be followed for land conveyances in Alaska. The
effect of that decision was to treat Alaska surveys and land
conveyances like federal 1land surveys and conveyances in other
states. The recipients of conveyances from the federal government
are charged only for the amount of public land that is calculated
by the survey, which does not 1include the areas of meandered
rivers, Jlakes and streams.

The use of these survey procedures has eliminated many of the
problems associated with the federal 1land conveyance programs in
Alaska. Submerged lands are no longer being conveyed to fulfill
acreage entitlements. With the exception of lakes smaller than 50
acres and streams narrower than 198 feet, navigability
determinations are no Jlonger being made prior to federal Iland
conveyances. Determinations of ownership of submerged lands can be
put off until a natural resource use or conflict vrequires
resolution, such as issuance of an oil and gas lease, mining claim
or a gravel sale.

Through the joint efforts of the State of Alaska, AFM and the
department of the Interior, the 1983 decision to use the standard
survey procedures for land conveyances 1in Alaska was legislatively
approved in August of 1988 when the United States Congress passed
legislation (94 Stat. 2430) amending section 901 of the Alaska
National Interest Lands Conservation Act, codified at 43 U.S.C.
1631. The 1988 amendment, sometimes referred to as the Alaska
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Submerged Lands act, requires that the standard rules of survey 1in
the BLM Manual of Surveying Instructions be used for all federal
surveys under the Alaska Statehood act and ANCSA. The 1988
amendment also repealed the Section 901 stature of limitations that
would have required the state to file a lawsuit within a very short
period of time 1in order to preserve 1its title to the beds of
navigable waters conveyed to Native corporations by the federal
government as a result of erroneous navigability determinations,
poor maps, surveys or whatever.

Even with this legislation, a major problem concerning navigability
decisions made by the federal government under the old system

remains unresolved. At 1issue are the hundreds of erroneous non-—
navigability decisions and the resulting submerged land conveyances
made to ANCSA corporations 1in previous years. In addition, to

comply with the meandering requirements of the BLM Survey Manual,
the federal government 1is still required to make navigability
determinations for Jlakes smaller than 50 acres and rivers or
streams narrower than 198 feet 1in width to determine if these
waters must be meandered.

NAVIGABILITY CRITERIA

The greatest hurdle to overcome 1in the state"s efforts to identify
and manage navigable waters has been the long-standing differences
of opinion between the State of Alaska and the United States
regarding the application of the test for determining title
navigability. Navigability 1is a question of fact, not a simple
legal formula. Variations 1in waterbody use that result from
different physical characteristics and transportation methods and
needs must be taken into account. There are many legal precedents
for determining navigability 1in other states based upon the
particular facts presented in those cases. In Alaska, though, we
are just beginning to get the final court decisions that are
necessary to provide legal guidance for accurate navigability
determinations.

The physical characteristics and uses of a waterbody used by the
state for asserting navigability, commonly referred to as
navigability "criteria™, are based upon legal principles that have
been established by the federal courts. These criteria are applied
to rivers, lakes and streams throughout the state and take 1into
account Alaska®s geography, economy, customary modes of water-based
transportation and the particular physical characteristics of the
waterbody under consideration.

The federal test for determining navigability was established over

a hundred years ago. In the landmark decision of The Daniel Ball,
77 U.S. (19 wall.) 557, 563, (1870), the Supreme Court declared:
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Those rivers must be regarded as public navigable rivers in
law which are navigable in fact. And they are navigable 1in
fact when they are used, or are susceptible of being used, 1in
their ordinary condition, as highways of commerce, over which
trade and travel are or may be conducted 1in the customary
modes of trade and travel on water.

Although The Daniel Ball test is accepted as the correct standard
for determining navigability, there has been a lot of disagreement
over application of many of the term and phrases used in The Daniel
Ball test” to the specific uses of Alaska®"s lakes, rivers and
streams. The State of Alaska uses the following interpretation of
that test as the basis for it navigability program.

The Waterbody Must Be Usable As a Highway For the Transportation of
pponle or Goods. Interpreting the requirements that navigable
waterbodies be used or usable as "highways of commerce”™, the courts
have ruled that the central theme of title navigability is that the
waterbody be capable of use as a highway which people can use for
transporting goods or for travel. Neither the types of goods being
transported nor the purpose of the travel are important 1in
determining navigability. Transportation on water associated with
recognized commercial activities in Alaska, such as mining, timber
harvesting, and trapping is evidence of navigability. The use of
waterbodies for transportation in connection with natural resources
exploration or development, government land management, management
of fish and game resources, or scientific research is also evidence

of navigability. Travel by local residents or visitors for the
purpose of hunting, fishing and trapping, or as a means of access
to an area can be used to establish navigability. The same holds

for vrecreational transportation, including personal travel and
professionally guided trips.

Waters Which Are Capable of Being Used For TransportingrperSOHS and

Goods. Although Mot Actually Used. Are Navigable. It is not
necessary that a waterbody be actually used for transportation to
be found navigable. It is enough that it 1is susceptible, or
physically capable, of being wused. Whether a waterbody 1is

susceptible of use for transportation depends upon the physical
characteristics of the water course such as length, width, depth
and, for a river, current and gradient. IT those physical
characteristics demonstrate that a waterbody could be used for the
transportation of persons or goods, it is legally navigable.

The susceptibility element of title navigability is very important
for the identification of navigable waterbodies in Alaska. Because
of Alaska®"s sparse population and lack of development, there are
hundreds of remote rivers, lakes and streams where there is little
or no evidence of actual |use. Because of their physical
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characteristics, however, many of these remote waterbod.es could be
used Tfor transporting people or goods if there ever was a need.
Under these circumstances, they are considered legally navigable.

Transportation Must Be Conducted In the Customary Modes of Tradp
and Travel On Water. A finding of navigability does not require
use or capability of use by any particular mode of transportation,

only that the mode be customary. The courts have held that
customary modes of transportation on water include all recognized
types and methods of water carriage. Unusual or freak contrivances

adapted for wuse only on a particular stream are excluded.
Customary modes of trade and travel on water in Alaska include, but
are not limited to, barges, scows, tunnel boats, flat-bottom boats,
poling boats, river boats, boats propelled by jet units, inflatable
boats, and canoes. In places suitable for harvesting timber, the
flotation of logs is considered a customary mode of transportation.

The mode of travel must also be primarily waterborne. Boats which
may be taken for shore, overland portages qualify. The courts have
ruled that the wuse of a Jlake for takeoffs and Jlandings by
floatplanes is insufficient, in and of itself, to establish
navigability.

Without expressly rejecting the claim, at least two court decisions
in Alaska have suggested that winter travel on the surface of a
frozen river or lake 1is probably not evidence of navigability. The
rivers involved in the two adjudicated cases were both found
navigable based upon summer use by boats, however, and it appears
likely that most waterbodies in Alaska that are used as highv/ays in
v/inter can also be travelled by at least small boats in the summer.
Because of this, the state need not rely upon winter travel to
support navigability.

Waters Must Be Navigable 1In Their Natural and Qrtiinary_Xmdirion.
A waterbody which can be used for transportation only because of
substantial man-made improvements to the condition of the

watercourse is not navigable for title purposes. However, if
transportation does or could occur on the waterbody even without
the improvements and the improvements would only make

transportation easi er or faster or possible for larger boats (e.g.,
dredging), it 1is still considered navigable for title purposes.

The presence of physical obstructions to navigation (rapids, falls,
log-jams, etc.) does not render a waterway non-navigable 1if the
obstruction can be navigated despite the difficulties or if the
obstruction can be avoided by other means, such as portaging,
lining, or poling. A waterbody is also navigable even if seasonal
fluctuations do not allow it to be navigated at all times of the
year. However, a waterbody which 1is only navigable at infrequent
and unpredictable periods of high water is not normally considered
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navigable. The face that a waterbody may be frozen for several
months of the year does not render it non-navigable 1if it is
navigable 1in its unfrozen condition.

Title Navigability Is Determined As Of The Date Qf Statehood. To
be considered navigable for title purposes, the waterbody must have
been navigable in 1959 (when Alaska became a state). This element
of the navigability test focuses on the physical characteristics of
the waterbody and whether those <characteristics have changed

significantly since statehood. Most waterbodies have not
physically changed enoughsince statehood to alter their
navigability. Assuming there have been no significant changes 1in

the physical characteristics of the waterbody, a waterbody that is
navigable today would be considered legally navigable 1in 1959 as
well. Exceptions might include the creation, by natural or man-
made causes after statehood, of a totally new lake, river or canal
now used for navigation. Such a waterbody would not be considered
navigable for title purposes. Conversely, a v/aterbody v/hich was
navigable 1in 1959 but, because of natural or man-made physical
changes, 1s no longer navigable in fact would still be considered
navigable for title purposes.

NAVIGABILITY CRITERIA DISPUTES

Because of differing legal interpretations of court navigability

decisions, several aspects ofthe criteri used by the state to
determine navigability have been disputed by the federal
government. As a direct result of these criteria disputes, many

waterbodies considered navigable by the state have been determined
non-navigable by the federal government.

The major criteria dispute has been over the type or purpose of the
transportation required to establish navigability. The federal
government has asserted that a waterway must be used, or capable of
use, for transporting commerce to be considered navigable. Other,
"noncommercial™ transportation uses are not considered sufficient
to establish navigability. In this context, the federal government
has claimed that the only relevant "commercial™ transportation 1is
the distribution of goods for sale or barter, or the transportation
for hire of people or things. The federal government has admitted
that professionally guided transportation on Alaska®s rivers, lakes
and streams constitutes commerce, but nevertheless has argued that
the waters are not being used as a navigable "highway™ when
recreation 1is involved, but rather more as an amusement park. The
federal government has therefore claimed that waters used only for
commercial recreation are legally nonnavigable even though they may
be navigable in fact.
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Through the work of the state®s navigability program, this
definition has been repeatedly rejected by the courts, most

recently in the Gulkana River case. Alaska v. United States. 662
F.Supp.455 (D.Alaska 1986), affirmed sub nom. Alaska v. Ahtna.
Inc. . 891 F.2d 1401 (9th Cir. 1989). Applying the correct

definition of navigability, many of the submerged lands that the
federal government attempted to convey to ANCSA corporations should
mhave been recognized as belonging to the state. The state appealed
many conveyances to protect its title. As occurred in the Kankik-
Nation Rivers appeal, Appeal of Dovon. 86 1.D. 692 (ANCAB 1979),
Alaska Native corporations also found it necessary to challenge
erroneous federal determinations of non-navigability to insure they
would not be deprived of any portion of their entitlement by being
charged for submerged land owned by the state.

The federal government has also argued that aluminum boats, boats
propelled by jJjet units, inflatable boats and canoes are not

customary modes of travel for the purpose of determining
navigability in Alaska. As a result, many waterbodies navigated by
these types of wat" .craft have been found legally non-navigable by
the federal government. The claim is that these boats represent
post-statehood technologicaladvances, are too small to be
considered "commercial”™, or that most "commercial” use of the

watercraft developed after statehood.

Another navigability dispute involves remote, 1isolated lakes. The
federal government has found many of these lakes legally non-
navigable, even though they are physically capable of being
navigated. The federal government®s contention is that a navigable
connection to another area 1is necessary to make travel on a remote
lake worthwhile. Otherwise, the federal government views the lack
of development in the area around the isolated lake as an
indication that the Jlake will never be wused for commercial
transportation.

To resolve these navigability criteria disputes, the state has
actively pursued a limited number of court cases challenging
particular findings of non-navigability by the federal government.
With the sole exception of floatplanes, the courts have agreed with
the navigability criteria presented by the State of Alaska and have
rejected the limitations suggested by the federal government.
These cases include:

Gulkana River. In this case, both inthe U.S. District Court and
on appeal to the U.S. Court of Appeals, thefederal courts rejected

the federal government®"s restrictive interpretation of the phrase
" highway of commerce™ in the title navigability test. The federal
district court stated that to demonstrate navigability, it is only
necessary to show that the waterbody is physically capable of "the
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y determine trt to submerged larfds.
e
re
S

ffrcult schoth the state. and h fed.

e uenI led. upon t |s%|r_re |g
trhe requiremen

r1|e ents teBL Surve ana ase

V bh deter natroB %er

s, w must  now mean ere re e
|ga] f(lrty determinatigns are still e uir for

O[rvers es an fstrea s to de ermine rf { e are to

time 0 SLLFVG ecause te)r
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terminations are reviewed bg/ the state t
g ma ton sources were used dand inter re%e
n

ility d
Infor
deral governme i termlnes non
C tS| eE rh
oDt

e
e |

0
rnmen;
eristic
naV|
IS T
Use So#e’sta te
nership of submerged lands

dere navlg the state,

With supP menta bnfgrmatlon out t

s wa erho tain

a |I|¥ [1 ome C|rcu stances the

WN b| tg/ etermlna}l ons, such.as
H oar rE"a erclas sae ”rlnr:nln(%

" hin the affect
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begrons he f ate, ancludrng age in t]he ukon- Kuskokwrm
| W Flats and on the H o e these areas,

ISt(altaetesdn I? Lty er% o b/eu ounh sma(ﬁ]er tOa bes mcluﬂed Onreﬂag
: ?E 8? u gd for t shouI[ [3 ?ound

aecaia bel n rasortdaro(n
n 19(5 the colirts, e statt ecided B conce trate IS
imited resources In protec ing arger waterbodies first

NAVIGABLE WATERS WITHIN PRE-STATEHOOD,.FEDERAL WITHDRAWALS

AIthouoh disputes ove which wa In Alaska are navrgable are the
most frequent cayse su mergeo’1 a]nd ownership dISeP }_\h
C thredt to as as

another "major lfe al 1SS 0Se
% Heds o) nav hle waters. = Even where

%oarrlelreargrlr |tC arlm ctergieed eral” government often confends
that gtrtle Yo he rhmer ed 5an S gc[ notgves In the state |tI the
%rea was with rawn or, reserved by the federaI overnment on t ?
ate of statenood. —~ Within Nativ oonve ane areas, dth fd,era
it s et 0 e o i s,
frt ent o |[)5\Iat|ve entrtyle ents V\?rthrn state s ectronfs]
he ederal governme Jtas use e same claim t] arge the
acreage of submerged lands against t e state's entitlement.

The. state strodngly disagrees with hhrs federal olarm and has

actrv dpursue number “of oout chade %es to.resolve the 1ssue.
add |g n to nHm(erous a rom federal decisions to convey P
C ar?e eds of vr abe waters, the s tfe was acfjve
nvolved a rren ée court in one case ore the U nrte
tates upreme out continues to be thO ved .In another
upre e Court case w ICE presents this Issue. end mg 'é
United St tes V. a. US. SuDreme Court 84 Origindl frIe
June, 1979

June 8, 19 eC t |ss ued |t ec on |n Utah v, Unrted
?t(ates Etl\lo 883 1I7hi 8 e7 Qct. é } 5 hrs case 8
e eral gover Hrent in sue c? as Ieases fo]r ar
ungerlyin Uta ﬁ< a nav 88 waterﬁo y Io ated h
f}“t dsou t %e arat ry j ement that ™ Utah, rather tan He
nite ates l[ands under navrga le waters In the
territories |n tru [ uture states - absent a [or
conveyance era government to third parties, tate
acqur es t| e to suc upon entering the Union on an "equa
ooting™ with the orrgrna 13 states.
The Supreme Court he that ti drd ss to the state. upon Utah's
agmrssrfon L?n h ot’a1 that there s pa stron
resumptroq agarnst mdrnP con re srona intent to t
tate's title, “and, h% dn |g{r the onulsta |n He
ederal government's holding “land under naviga e

Nov  122/o9
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uItrmate benefrt of futur te ab?e?t ex ptronal crrcumstances
S eq% 00t

tes tin tit t d not
e Lol o, nement il

u a

n Int ? a 3
e In erre rom ge mere ac th ervation it
8 nite ates wou not e %rred to esta Irsh that

gress, cl raO, Intended to I e Ia under navr e waers
Wit | the fe ra reser ¥ tro ut . woul addr |on ¥ haf
establish tha e]ss aftirmatively intended to efeat he uture
state's trte to
This decrsro has Si nrfrcant ramrfrc tro s within Alaska srnﬁe
over 95 million ac S - more than. 25 dthe total area o the
state was e ose within varrous eral withdrawals and
reservations at t e time Alaska became a state

NAVIGABLE WATERS WITHIN ANTLCA CONSERVATION SYSTEM (JNTTS

December 1980, the ska National = Inter d
gnpservatron Act became law. Allhrs act created or agéed II%M
llon acres to various federa contservath ¥stem unré
ecause thesg wrthdrawa!) occulr;red after thegdate o statehoo
ere IS no disagreement ehtween the sfate %n ederal grnme ts
at navigable atelr]s /|t In the various SUs are owne e

ahe owevr re some drsa%]reement on the amou
thorit dt edera and managers may have to requlate tese
ate owned submerged land

The U.S. Constitution %rves Conqr gs cdertajrn Irmrte(iJ( oNowers to
control usef on state owned s bmer hese are known as the
J?ro ertY Navrgatrona tude and the Comrnerce Clause.
he  extent o ese po ers rnvo Ves com lex Ie ques |ons
However,  even assu ress "’ﬁ Lr]e po rto u late
tate-owned s Werﬁat s |n aska { nited tates r%me

O\kjrrtr g}w Lfeavr ongress ma choose not to exerci
0 ‘ ﬁ:a g0. lrbg l[Je% é

{

I
St
al
st

has r\f ne that” can o e|7t0erbrntt0et 6%825 m%h’} e @)Zﬁetjted %Cnanr%vag
Passei By h r] an% I2\gnother poss a| ay

ongress eaIrng g askayl
the™ stafe aH eral governm
Jurrsdrctron sharing t

nts have cqngurre

e autﬂorrty 90 regufate submer98 fand
In ANILCA Con ess dr t take the state's Wer to requlate

a e-owned mer ?_ v |t In federgl é) %qa
erous provrsro 3 |ndANI reco%nrze an resgectt e tates
aut 0”% over state owne me cases Wever, ongress

|v the edera ers,, some
Xcurrent authorrty to re% ate navigable waters wrt g(ESSU
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The fstg her 0ssible, cooperates wi rat er th&n confrnnts
h eral anagers, This co Pe at o ten ta orm
a memﬂrandum of un er ta rn% aL Crg

h

on

USSES mana ement ISSUES
and how t will be reso ve do

{

I

C

e]y S. occur rfowever, over
ISsues such™ as column management and I'ESII’IC'[ 10NnS on mrnrng.

II. LEGAL AND POLTCY GUIDELINES GOVERNING MANAGEMENT SUBMVERGED
LANDS AND PUBLIC \WATERS

LPUBLIC... TRUST DOCTRINE
ecré IgH es anﬁi management constraints _with

The has

resp c} o statepwn underyrnu navrga e water se

&pe lal dutires ﬁ” [na agernent constraints .arise from t
onstitution e Alaska”Constitution con arns nu erous rovrsrons

tutl The A tit t t

gm acing he BBI I) ommon known II) tfrust
octrine. e P é octrrne |s remar a Ie bot or |ts a e

and for its v.rlgo'r]. Roote |n the customs of t e}seafarrngf reeks

S0, homas JT DR EVoRd to- pecome one 8f, the ot glieLITve

brn eqrstand n OIZ) the ancqeqé Boncept thgt navrgabIJe waters thelr
eds and thelr banks, should be endogert by aJl“the people because

the y are too Important to be reser or'private use.

In America, .the ncet of ublic % II ublic ater was
recognize srnceD (i‘ 3/ f assac u etts. olo
aa the r?re ond Ordin nce gua anteed the [

I ponds greater than acres aong with the ree om to

pass 1 rough private property to do so.

By 1821 Amerrcan courts Were 8ronouncrngantht law gpr | f eSrI
ermits

ublic

3 e know It Thrsdﬁnorin at n ter-re
evelopment can tae place ublic trust docrng FI< m
states to rmprove Waterwa|¥ constr ctrn tport 0C a\
s eaarvlens t us urtrerrn@ruse D rtpsoses % e rtuesdt ) n I/vg/s
tﬁat fu%ther oI)/ I trust uses and rI ela trv Ily sma'I pa rceI.
I1linqis. Central RarIroa Company linaqis, 16 U.S. 387,45
19&5]2 involye g@tate 0 IrIl Inois of one thous n%I
a(%r s%of the e of chﬂ] ) constrtu Ing the entIrer aJ 8r
g he Crx o |&ag(% to t Inois Central "Railroad. The U.
u%e e Court he at grant] Was rev%kable, that the state
e and in trust for the“public, an at 1t was powerless to
h the d trust t b d that it I t
relinqul sh Its rights as trustee.

Rev. 12/2/94
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The court went on to iay that [and. underlying navigable waters is
much more than a simple’ property right.

Ht 1S Strtle] drfferent n haracter from t(ha}t which the
t

|
'he (& Pa0s  Ana2ngs nen%reds fa Séholds in he ﬁt “d"
which a

e open todJFede lon and sale lr] Ie
trust or h ple the state that they ma endoy 8
Havrga |0 o ) water carry on cmmere ove th
ave }r ert |sh|n erein freed rom 8 bstruc tron or
Interterence o prrvae par e The trus voIvrn érpg
the state for blic,” and which can. onl |sch r
the mana emetan contro ol prop %rtg |nwrc e brfc hﬁr
an | te est cannot be relinquis a transfr
property.
In th 9th century the Pur IR 8f the trust_were g[terall
escrr comme ce, navigation an frsherK This ¥va ICa
ecause terways were . eseentra ighways of comnierce.
ut as .ot er va ues ecame “increasin

g/ rinportant courts an tO
recognize rec}r] eation and environmenta g,’ tection amon§ the

RW ses, fo[] the trust exists. As a California court sdid In
11, Mwit or ever Incr sr[tg lersyre . time...an h ever
need for recreatjonal “areas It 1is

ea me..

{Hcre SlnE?ublrc need .not he gnred use of recr Ertd ?}F aHe

g%e 0 i ”ahs%tn'e ik marh aeIIurSee otne f s

e Peg ex re aker V. ﬂdack 1§ App. 3 %45) 16)
to

a
00
TheAIaka constrtutron |d rotectron srﬁrrr te bIrc
trus doctrine roe n cannot e disre gare by he3
ersI ture or erru ts, ArtrcI VI, sec.
Wh r stat fish,
{
|
u
|
t

t
\er \Tes Wherever occurrn eir naIu ¢,
At r e Ir\]rvate[}s are reserved to t eo e r\‘/non use."
8“ e [ s %
ourt ex n H
it

v
d com
e brc rust octrr n) State
d | 8 E 4J%8 Alaska P%n} Ch q ska Supre
r ed “that "the. common use. cIau? a5 |nten ed to en rat
R o c trf n ce ta n trust Brrncrpfes guaranteerng access

e |sh W e an ater resources of the state.

Frs eries. Inc V. Bupker 755 P2d)1115 Iask 1988), the
e e out the publ trus ctrr :

n hod ven after conveyance, the trte remarns

ect to co i n pub ic easements for purposes of navigation,
com erce and Isher

e 18 Alaska leqgislature ognized the constitution application

PpH : Erus d trlrnet?r Eies |rr Ias f a}n Pp fatfng

e pu lic or navigabl ers of the state the Iegr Iatur

Rev, 12/2/94



Page 16 December 2, 1994

ound that the eo le of the state have a constrt tional right t
[ ahccess IO%epnavr Be or tmrc waters oP the saeJ and
? ate "holds contro avi able or 8“?

n ortheuseo eeoIpeo esae 8 LC

n Be same the s!]t e hat submerged S are
'su Jec to t e rrgrh 3 o the EJ e e state to” use and have
aCcCess he wat or recrea gurposes 0r. any .other pub d
Eurpose for th'cﬁ the water |s ‘used or capable of being use
onsistent with the public trust

glfugts in. other statgf_ over the years have defined in someg%

ways the E IC uses that” are per |tted an rotecte
the epub IC rust as It a '? les t% submer n FevIewin
these qther cas |t ca chearll}/ e seen hat t ro t| e an ve
expandrOP In B [Ic uses pro ecte Yr e p(u
trust Oﬁ]”f e eing adopted.  The CaIr ornia Supreme  Court
recentl dt
Although e rI cas s had ex ressed the so e of the ublic's
[ htq ? ds ect dto 6. %h% tru Sha as. enco assrn
na watron merc fis 8 eh per |ssr
gu C USes broader inclu ﬂ e rrPh o unt athe
[ swim, and he rrght to Rreser\ie t r% bfic trust). lan s In
their natural state as ecologica un| Al re(sj cie gotg IC stu %

B%gty %fa|39{5<§d§y y. Superior Court of

It is clear under the Iasl; Cons |tut|on that th State of AIaska
as the responsibiljties of a trus with res ect to ma{t rr]en 0
and Hnderyrn na arrg e waters. 0reover, t laska leqislature
as a]opte a Droad View of the brc us ﬁ<r0 %cted or ermr ed

t EHJU lIc trust Accordl I ttorney eral's
ffice has deterﬂtrne that, un | t e as a u reme out ru es orfl
the ques_tro]n, the st (e shou]l assume road d It |on 0
ublic rights protec e by t aska Constr ution an Bu lic
rust doctrine applies in Alas % sAmrlar to t(e oan adogn g/ %
9aglé)ornra upreme out 2 Atty. Gen. Op. No un ,

PUBLIC WATERS

It s Hot only the beds of avr a Ie v/aters in AIaska ‘ha\/a
reserved_in_public o nershrp or f use, Under article VI
section 3 of 't e Aas a Constrtutron all aters occurring In th elrr
{mura state %rvdI ﬁ %e Ie ommon use. Articfe
section Alas ut n a S0 Erovr s for the
Buobaﬂ%St passrbe access to and use o state v/aters by the genera

€
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14, Access to Navrga Ie Waters. Free a ce tpe
Ieor u'cwa rso Qestate as defl % tg

denie citizen o |e
[ resident o the state, excépt that the e? re
e{teral law regFIae and lim 1t such access er
al uses or public purposes.

eh

‘8 0% SBBHT g et havigable Waterd 48 ol h‘s'a“”e
avrga e Wat i mean P water of the state formrngr a
€ e, U

D pl
oo

:2253

o

—_— O

? %h creek, hbay, sound, es u%
gassag ca al SBa or ocean, o[ aH/not er

W tervvy wrt In. the terrrt rra I8 h
C f Jurrs |c lon, 1S navrge Ie |
F P ublic pur cI |na but. not™ limite

commercra a()/ a% floating of logs

e of aircraff, and pu |c ' hoating, trapp|%
and aquatic animals, ~fishing, or other
nal purpo es.

p

T is definition o | able v/a S not def ate ownershr
gm g ed anJ In f{ 8? ition gabr ity o?
v/ner h| purgoses vaa drsc sse e r ler |n This
efr |o e oes define what types (f w odres in
aska are available' for public use underthe ska a utes.

ka = State Le |sI ture has Dbroa co ru n
onal prote or publrc use 0 the rg f

n an Act 8 SLA c% % ) |{|e 3 8
0 toeunndavrg ble or public v/aters of the sta e, the t

e of the state have a constitutional right to free
|[t)he navig fe or pu%lrc waters o ahe s?a te.

POWeEr an contr

b) STIbJeCt to t edera, nfavr atronal servrtu the sta
| of the navi é)r géblrc
w rs of the st]ate bot aeﬂndered abnl unme ndere n

s and coptrols all navi e or public waters in trust for
the use of tﬂe people ofa r(Tle state. P
¢) Ownership of Iand borderrn navigable or public w ers
o)es not gra?tpan exclusive ri E?lt th% use of [t)he Waher and
anay rrght tit Ie t% the Ihan elow the ordrner* hrg wa er
rk or subject e right the peoge 0of the State to
use ang have ccess to the wz%ter f [ recr]e tional purp ds or
ot er Bu [iC Eudrposes or w rcn e W%tler B or
ca able of being used consistent with the public trus
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existrnhlsrrjgﬁht mawr not eC n s]t(g ge ht 9 or frfrevcr egoer %? g % g

to cros enter pr vate

Thus, under the lask nstitytion a tute, rface

waters apa e% use aBY (h rrJu tlr dePr |n AS 38.05, 36 12L> are
avarLb iC, re sp ctrve of sre mbed ov/ne shrp

urtner, such ubIc use is not considered a.taking an |s no
suBect to Inverse con enhnatro action. Prrvate owrhers B
su Letct to public rights tat are protected by t blic
In two Montana Supreme Court cases involving the nature of publi
rr his were t g%mer o”lands are rrv%lt owned, t(h ltar
t |

C
co
ek 0 gt poledi, cpgning 1 v U g |
frave e water rstreambe B ob ructe the ubI 3

owed to use te adjacent prrvate n rtag oun the

s]r avod ama the
; g
d

arr |er | ast. | {rusrve wa 0
Iro er ent‘;rierlist § Htres al_slowgg?oss |vutbellcro ert not ghavee
ant f er /e{)t ? y

{
M0 e recre ro V tate
Eletslga aqrees with Rrs ru rng ané helreves a srmrlar ruﬁrng wou?
e made Dy our at courts.

BOUNDARIES OF NAY,GABLE WATERS

Th state 1S often askeﬁ where public, ov/nershi of water bodres
ngs g rnrate owndedrs Ip b |ns (h e are two es of wdas
og 0}1 arbes ta ress on | a water bou arre )f
I es ré}tver oun as“reesams |t ? o%ndarergs a?eet Q&r rie
i '8ny bodsy of v/ater which is an ceot’?l by the rise ang Paﬂ ?
e Monttidal Water Boundaries

he boundary between publrc and private ownershr | he "Ordrnar

S
lfhghmartera@)/lﬁr hl(hanl<S oreflsrhoremu 11toAAwhrh %2 e nceem%nd
actian oés Ik aolntrda(! water are So ommon aaI, an so ong

e—PQJ—r—l-D-rD

[
contrnue rdinary year ave natu In
ressed on the ban(h of. sh’ore/ antf |cat E)y erosion, . sherrn%
ve etation, or other déstrnctrveJJ |ca aracteristi |
the Alaska Stat preme § rt tion In Depar tmen :
auraI Resnnr -Ces V., Pan rantz 5 , 83-89 Ias }
he ordrnary high v/ater ne can usua 0 s v t aayrﬂ
simply by noting the vegetation line or we | e n ream ban
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2. Tidal.Water Boundaries
é)undary Fetween tidal water bodres an e/gt ublic. owned

|Vat
P e 0 T
Rlat{orqal %eo etrc urve at any pIace su Jet trr! I qu%nce

This line 1s .not.readil observ ble because it_js a line . of known
Ihe J y ? d sur?ace be mean ?tr%h wa er

vation hrch |nt a % n
ineg can erable |atan eow te Ve eta}tr P e
ecauae extreme | wa rer enude the heach afbov e line 0
ean high water o tgat the atron 0 a h”]h water
ine ¢ accu a eerm ned IS |f erentra eve P? rom
nown ? marks 0 bry trn% au su fcrer}]t
i T e g il St i
coordrnate Bse gtro s _of the gaily p |ct|%pn t [ ﬁ\% Xnd low
W ers, Icted by as teg reIO he S %d mean
ng wat r eevat on; 1S. metho abn t% unr I Ire ecause
? all errors |n the edrctr r]s or rvatl can iorm Int o

e errors hn tbe orizontal location: ﬁ B espe ally true
are s where the beac gradrent IS very f

important tp. note tha e a

é eas such as.Pring e |IIam
oun the mean |g w er un aré/ B c ns b era

an th e cu ren méan hi p ause t e ouynda ame
xed ua e Ins

tr QM c lon. n his a
bou%a eween s a e own | elands a nrgj ur%larhd woulrg] be
establl an eevatro v q uals t tsumo the mean hi
water ee n plus the pu e amount of uplift or in soe
ase sub gence
CONCLUSION
Thrs aper describ s the state’'s policies. and procedures for
gr?t o\ r?t ng state su(b r! lands and ppubfre V aters
a act cal. devel pments occur b this are
ese pol |cre and procedures will be f%xamrned by the state and,
|f necessary, ap pr riate changes will be made
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