


NAVIGABLE WATERS HEARING
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POTENTIAL QUESTIONS
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Q U E S T IO N S  O F  D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

1. PLEASE EXPLAIN THE PROCESS REQUIRED FOR ASSERTING 
NAVIGABILITY?

2. PLEASE EXPLAIN THE PROCESS REQUIRED FOR CLAIMING TITLE TO 
TIDE AND SUBMERGED LANDS?

3. HOW MANY ACRES OF LAND ARE ESTIMATED TO BE TIDE AND 
SUBMERGED LANDS?

4. ON JULY 26, 1996 COMMISSIONER SHIVELY DISTRIBUTED A LETTER TO 
MANY DEPARTMENTS WHICH STATED:

“WITH THE ELIMINATION OF THE DEPARTMENT BUDGET FOR 
NAVIGABILITY ASSERTIONS, ALL WORK ON A SYSTEMATIC 
STREAM OR WATERBODY OWNERSHIP PROGRAM HAS BEEN 
SUSPENDED.”

“WE ARE PREPARING A SUPPLEMENT TO DEPARTMENT ORDER # 
125 THAT PLACES RESPONSIBILITY FOR DETERMINATION OF 
SUBMERGED OWNERSHIP WITH THE APPROPRIATE STATE 
OFFICIAL HAVING JURISDICTION OVER A PENDING ACTION WHERE 
A STATE APPROVAL OR PERMIT IS DEPENDENT UPON STATE 
OWNERSHIP.”

EXPLAIN WHY THE DEPARTMENT INDICATED THIS PROGRAM WAS 
ELIMINATED WHEN THE PROGRAM WAS ACTUALLY SHIFTED TO 
ANOTHER SECTION WITHIN DNR?

HAS THE SUPPLEMENT TO DEPARTMENT ORDER # 125 BEEN ADOPTED?

EXPLAIN HOW DNR IS APPROACHING THE ISSUE OF NAVIGABILITY 
DETERMINATIONS AND TITLE TO TIDE AND SUBMERGED LANDS SINCE 
THIS MEMO WAS WRITTEN?



DO YOU THINK ASSERTING TITLE TO NAVIGABLE WATERBODIES IS A 
PUBLIC TRUST RESPONSIBILITY?

DOES THIS PROCESS MEET THE STATE GOVERNMENT'S TRUST 
RESPONSIBILITIES UNDER THE STATE CONSTITUTION? IS THIS 
PROCESS WORKING?

NOTE: ASK THE DEPARTMENT OF LAW AND DEPARTMENT OF FISH AND 
GAME FOR THEIR OPINION ON THAT ISSUE.

5. WAS THE GOVERNOR CONSULTED BEFORE DNR ISSUED THIS 
DIRECTIVE TO OTHER AGENCIES?

6. WHY DIDN’T THE GOVERNOR REQUIRE THE DEPARTMENT’S INVOLVED 
IN ASSERTION OF NAVIGABILITY AND TITLE TO TIDE AND SUBMERGED 
LANDS TO COOPERATE FINANCIALLY IN MAINTAINING THIS CRITICAL 
STATE FUNCTION RATHER THAN CREATING A PROCESS THAT WAS 
DOOMED TO FAIL?

7. WHAT ARE THE ISSUES AND CONFLICTS ASSOCIATED WITH 
NAVIGABILITY AND OWNERSHIP OF TIDE AND SUBMERGED LANDS?

ASK BOTH ADF&G AND DEPARTMENT OF LAW IF THEY AGREE WITH THE 
ANSWER.

NOTE: RECOMMEND MOVING TO DEPARTMENT OF LAW

8. IN DECEMBER 1994, THE SECRETARY OF INTERIOR’S REPRESENTATIVE 
IN ALASKA COORDINATED WITH THE STATE OF ALASKA TO ESTABLISH A 
TASK FORCE TO DEAL WITH "NAVIGABILITY “ ASSERTIONS. THE 
PURPOSE OF THE NAVIGABILITY TASK FORCE WAS TO ESTABLISH A 
PROCESS AND TO PROCEED WITH THE STATE’S RECEIVING QUIET TITLE 
TO NAVIGABLE WATERWAYS WITHOUT THE USUAL LITIGATION.

PLEASE EXPLAIN HOW THIS TASK FORCE HAS FUNCTIONED.

9. DNR HAS A CENTRALIZED NAVIGABILITY DATA BASE. IS THAT DATA 
BASE CURRENT?

10. WHY DO YOU GIVE THIS TRUST RESPONSIBILITY SUCH A LOW PRIORITY 
WITHIN YOUR DEPARTMENT?
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11. ASSUMING THAT ASSERTION OF NAVIGABILITY IS IMPORTANT TO THE 
STATE, DID YOU INCLUDE FUNDS IN YOUR FY 97 BUDGET FOR THE 
PROGRAM?

12. DO YOU HAVE A STATEWIDE STRATEGY FOR PROTECTING THE STATE'S 
INTERESTS IN ASSERTION OF NAVIGABLE WATERS AND IN ACQUIRING 
TITLE TO ALL TIDE AND SUBMERGED LANDS BELONGING TO THE STATE?

13. AT ONE POINT, THE STATE OF ALASKA GAVE NOTICE OF IT’S INTENT TO 
FILE QUIET TITLE TO NEARLY 200 STREAM IN ALASKA. WHAT IS BEING 
DONE IN THESE CASES?

14. DO YOU THINK YOUR DECISION TO DISTRIBUTE RESPONSIBILITIES FOR 
NAVIGABILITY DETERMINATIONS TO OTHER STATE DEPARTMENT’S WILL 
RESULT IN MORE GOVERNMENT EFFICIENCY OR LESS EFFICIENCY?

15. ARE ALL TITLE OR NAVIGABILITY ASSERTIONS DEPOSITED WITH BLM 
BEING REVIEWED BY THE STATE?

16. HOW DOES THE DEPARTMENT PRIORITIZE THOSE ASSERTIONS WHICH 
SHOULD BE CHALLENGED?

17. IS THERE ANY ASSOCIATION WITH THE DETERMINATION OF 
NAVIGABILITY AND THE ESTABLISHMENT OF 17 (b) EASEMENTS?

ASK FISH AND GAME AND DEPARTMENT OF LAW IF THEY HAVE 
ANYTHING TO ADD

18. IN A FEBRUARY 7, 1996 MEMO FROM DIRECTOR TILESTON, HE 
INDICATED THAT “NAVIGABILITY DETERMINATIONS ARE ROUTINELY 
MADE AS PART OF A LAND TRANSFER FROM THE FEDERAL 
GOVERNMENT. I ASSUME 1 HAT MEANS TO THE STATE OR TO THIRD 
PARTIES SUCH AS REGIONAL OR VILLAGE CORPORATIONS. IF THIS IS 
BEING DONE ROUTINELY, DOES DNR MONITOR ALL OF THESE 
TRANSFERS AND NAVIGABILITY DETERMINATIONS?

19. ACCORDING TO THE FEBRUARY 7, 1996 MEMO FROM DIRECTOR 
TILESTON, DNR WOULD CONTINUE TO PROVIDE SOME SUPPORT “WHEN 
THERE ARE SIGNIFICANT PUBLIC USE OR RESOURCES AT RISK.” WHO 
DETERMINES WHAT IS “SIGNIFICANT?” ARE OTHER DEPARTMENTS 
CONSULTED?

20. APPARENTLY THE “GULKANA” CASE HELPED ESTABLISH CRITERIA FOR 
DETERMINING NAVIGABILITY. WERE THERE ANY ERRONEOUS NON- 
NAVIGABLE DETERMINATIONS MADE BY BLM PRIOR TO THE DECISION 
ON THE “GULKANA” CASE? IF THERE WAS, SHOULDN’T THE STATE GO 
BACK AND ASSERT NAVIGABILITY AND TITLE?
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QUESTIONS OF DEPARTMENT OF LAW

1. EXPLAIN THE LEGAL CRITERIA FOR DETERMINING NAVIGABILITY.

2. COMMISSIONER SHIVELY TESTIFIED AT THE SENATE FINANCE 
COMMITTEE OVERVIEW OF DNR THAT THE STATE NEED NOT WORRY 
ABOUT NAVIGABILITY AND TITLE BECAUSE THERE IS NO STATUTE OF 
LIMITATION FOR THE STATE FILING ITS CLAIMS. IS THAT TRUE?

DESPITE YOUR ANSWER, DOES FURTHER DELAY IN ASSERTING TITLE 
PREJUDICE THE STATES’ ABILITY TO DO SO IN OTHER WAYS?

IF A THIRD PARTY RECEIVED TITLE TO LAND, INCLUDING SUBMERGED 
LANDS UNDER BLM DETERMINED NON-NAVIGABLE WATERS, AND THE 
STATE DOES NOT EXERCISE ITS RIGHT TO ASSERT NAVIGABILITY, THEN 
THE STATE CAN EXERCISE THAT RIGHT 30 YEARS LATER WHEN THE 
PARTY IS EXTRACTED GRAVEL FROM THE STREAM AND HAS 
SUCCESSFULLY DRILLED FOR OIL AND GAS?

ISN’T A PARTY FREE TO PURSUE ANY LEGAL USE OF HIS PROPERTY AS 
LONG AS THE STATE DOESN’T OBJECT OR ASSERT NAVIGABILITY?

3. EXPLAIN BRIEFLY WHAT LITIGATION THE STATE IS INVOLVED WITH 
CONCERNING NAVIGABILITY AND TITLE TO TIDE AND SUBMERGED 
LANDS?

4. IS THE DEPARTMENT OF LAW RECEIVING THE SUPPORT IT NEEDS FROM 
THE VARIOUS DEPARTMENT’S TO DEFEND THE STATE’S POSITION IN 
THIS LITIGATION?

5. AS A RESULT OF THE NINTH CIRCUIT COURT OF APPEALS DECISION IN 
THE KATIE JOHN CASE, FEDERAL AGENCIES COULD ATTEMPT TO EXERT 
MANAGEMENT AUTHORITY OVER SOME NAVIGABLE AND NON- 
NAVIGABLE WATERS. HOW ARE THE STATE’S INTERESTS BEING 
PROTECTED? IS THE DEPARTMENT OF LAW GFTTING THE TECHNICAL 
SUPPORT IT NEEDS IN THIS CASE?

6. WE REALIZE THAT THE STATE IS APPEALING THE KATIE JOHN CASE. 
HOWEVER, WILL THE STATE CONTEST IN COURT ATTEMPTS BY THE 
FEDERAL AGENCIES TO EXTEND THEIR JURISDICTION INTO STATE 
NAVIGABLE AND NON-NAVIGABLE WATERS ?



NOTE: RECOMMEND MOVING TO DEPARTMENT OF FISH AND GAME

7. CAN YOU EXPLAIN THE DEPARTMENT OF LAWS INVOLVEMENT IN 
ESTABLISHING STATE POLICIES TOWARD THE ASSERTION OF 
NAVIGABILITY AND TITLE?

8. CAN YOU EXPLAIN WHAT STRATEGY THE DEPARTMENT OF LAW HAS 
ESTABLISHED IN ORDER TO GUARANTEE STATE'S INTERESTS ARE 
PROTECTED IN THE ASSERTION OF NAVIGABILITY AND TITLE?

9. WHAT RESOURCES HAS THE DEPARTMENT COMMITTED TO THE 
NAVIGABILITY AND TITLE TO TIDE AND SUBMERGED LANDS ISSUE?

10. WHY ARE THE KANDIG, NATION AND BLACK RIVER CASES SO 
IMPORTANT?

Q U E S T I O N S  O F  D E P A R T M E N T  O F  F I S H  A N D  G A M E

1. ON SEPTEMBER 14, 1995, THE REGIONAL STAFF IN ANCHORAGE SENT A 
MEMO TO COMMISSIONER RUE EXPRESSING MAJOR CONCERNS WITH 
THE DEPARTMENT OF NATURAL RESOURCES DECISION TO TERMINATE 
THE NAVIGABILITY DETERMINATION PROJECT. CAN YOU HIGHLIGHT 
SOME OF THOSE CONCERNS AND EXPLAIN WHAT ACTIONS HAVE BEEN 
TAKEN BY DNR AND YOUR DEPARTMENT TO ADDRESS THEM?

2. DOES YOUR DEPARTMENT HAVE THE EXPERTISE TO ASSUME A LEAD 
ROLE IN ASSERTING NAVIGABILITY AND PREPARING FOR QUIET TITLE 
ACTIONS?

3. ISN'T A DETERMINATION OF NAVIGABILITY IMPORTANT FROM THE 
STANDPOINT OF TITLE AS WELL AS OTHER STATE INTERESTS SUCH AS 
ACCESS AND JURISDICTION?

4. YOUR DEPARTMENT HAS RAISED THE ISSUE OF ACCESS ON NAVIGABLE 
WATERS FOR THE PURPOSES OF HUNTING AND FISHING. AS I 
UNDERSTAND, MANY ALASKANS ARE BEING DENIED ACCESS OR 
PERMITS FOR ACCESS PURPOSES BY FEDERAL AGENCIES TO MAJOR 
STREAMS IN ALASKA. COULD YOU GIVE ME SOME EXAMPLES? 
(KISARALIK LAKE AND RIVER, AROLIK, RIVER, EAGLE RIVER, KARLUK 
RIVER, SITUK RIVER AND PLACER RIVERS)

WHAT IS THE STATE DOING TO PROTECT THE PUBLIC'S INTERESTS?
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5. I UNDERSTAND THAT THE NATIONAL PARK SERVICE HAS ALSO BEEN 
RESTRICTING USE OF PUBLIC ACCESS ILLEGALLY. CAN YOU GIVE US 
SOME EXAMPLES? (ALSEK RIVERS)

WHAT IS THE STATE DOING TO PROTECT THE PUBLIC’S INTERESTS?

6. THERE HAS BEEN CONSIDERABLE CONFUSION AND CONCERN OVER 
NAVIGABILITY DETERMINATIONS ON THE RUSSIAN RIVER ON THE KENAI 
PENINSULA. BECAUSE OF THE IMPORTANCE OF THIS STREAM FOR 
PUBLIC RECREATION, PRIMARILY FISHING. CAN YOU EXPLAIN HOW THE 
STATE IS PROTECTING THE PUBLIC ACCESS INTERESTS TO THIS RIVER?

IN A FEBRUARY 7, 1996 MEMO FROM DIRECTOR TILESTON, IT INDICATES 
THAT DNR IS ASSERTING NAVIGABILITY ON ONLY THE TOWER RUSSIAN 
RIVER." DO YOU AGREE WITH THAT ASSERTION?

7. IF THE STATE DOES NOT ASSERT NAVIGABILITY, CAN THIS HURT THE 
STATES CASE CONCERNING MANAGEMENT OF FISHERIES RESOURCES? 
WHERE?

8. IS IT POSSIBLE THAT THE RIGHTS OF THE PUBLIC RELATED TO PUBLIC 
ACCESS AND USE OF FISH AND WILDLIFE CAN BE PLACED AT RISK IF 
STATE ASSERTIONS OF NAVIGABILITY AND TITLE ARE NOT MADE? GIVE 
EXAMPLES.

9. HAVE YOU OR YOUR STAFF WORKED WITH THE NAVIGABILITY DATA 
BASE REFERRED TO BY DNR AND WOULD YOU SAY THE DATE BASE IS 
COMPLETE AND UP-TO-DATE?

10. WHAT RESOURCES DOES YOUR DEPARTMENT COMMIT TO THE STATE’S 
EFFORTS IN ASSERTION OF NAVIGABILITY AND TITLE TO TIDE AND 
SUBMERGED LANDS?

6



'" £ B  2 01356
State of Alaska

Division o f  Mining & Water Mgmt.

TO: Nico Bus
Acting Director
Division of Support Services

Date: February 7,1996

Telephone: 269-8625
Fax: 562-1384¥

From: Jutes V. Tileston 
Director

Subject: Navigability Program

At Commissioner Shively's recent appearance on the department budget, supplemental information was 
requested on the navigability program as it existed in this Division until it was eliminated from the FY 96 
budget. The following describes the former program. Based on our experiences over the past year on 
handling important navigability issues having regional and statewide implications, I am also outlining the 
concepts of a navigability program that is both in balance with realistic long-term budget expectations and 
assuring a continuing and timely ability to resolve and pursue federal court actions to quiet title for all 
significant issues impacting ultimate ownership and management of resources associated with inland 
water bodies in Alaska.

Budget-FY96 submitted by the Knowles Administration for the naVigatibility project:

Personnel Services: $122.5
Travel: $3.0
Contractual Services: . $5.0
Supplies $2.0
Equipment: $0.0

TOTAL: $132.5 General Funds

These FY 1996 funds were intended to:

1. Continue systematic assertions on and provide technical support in defense of the state's title to 
submerged lands that are held in trust by the federal government for the future State of Alaska. It 
is estimated that there are over 14,000,000 acres of submerged lands associated with inland 
navigable waters and another 65,000,000 acres of coastal submerged lands.

2. Assemble and maintain a centralized factual and historical aata base on the use, physical 
characteristics and court decisions influencing ownership of and access to Alaskan water bodies.

3. Work with federal agencies through pro-active partnerships and joint state-federal cooperative 
management agreements to identify navigable waters in Alaska. This includes collecting and 
exchanging information and data between state and federal land managing agencies. The 
primary objectives of this effort are threefold; (a) reach agreement on factual and historical data 
applicable to specific waterbodies, (b) reach agreement on which waterbodies clearly are or are 
not navigable, those waterbodies where the available datr: are inconclusive, and those 
waterbodies where the interpretation of the data are of a nature that only the federal court can 
resolve and, (c) reduce the necessity for water body by water body litigation. Sometimes, the 
interest of the federal and state governments differ and the state must be prepared to timely 
assert and follow through with appropriate action to protect the public's interest.

4. During FY 95, the Navigability Project resulted in navigaoility determinations for airport 
improvement projects at Chisana, Kongnignanohk, and Kwigillingok to resolve ownership 
questions associated with airport improvements by the Alaska Department of Transportation and



Public Facilities. Navigability determinations were made for potential gravel sources for roads, 
dikes, and power plant construction projects at the Kolsina, Scott, Sheridan, Makushin. 
Information was provided the Alaska Department of Transportation and Public Facilities and the 
U.S. Coast Guard both for ownership and for the type of boat traffic in support of highway bridge 
projects throughout the state.

5. Provide continued technical assistance to the orderly development of mineral deposits located in 
inland waters. This included a detailed evaluation of available hydrologic and use information and 
an aerial inspection of the watershed flowing out of the recent addition to the Denali National Park 
and Preserve. This was in direct response to an administrative appeal hearing held to collect 
currently available information about the prospective navigation condition of a stream at Kantishna 
where the ownership of the stream bed for the purposes issuing a state mining permit. The 
administrative record was reviewed in anticipation of litigation being filed if the state did not issue 
the permit. In addition, the records were reviewed to validate previous navigatible assertions on 
parts of the bed of the Fortymile wild and scenic river where federal agencies are attempting to 
extend federal jurisdiction to state ownerships expressly excluded from conservation systems 
created by ANILCA.

During FY 96, the Commissioner approved minor reprogramming of funding in the Division to complete
several tasks to assure that the state's interest in asserting ownership of inland navigable water bodies.
This included:

1. Development of a policy allowing each state entity to make navigability determinations when a 
permit, lease, or sale of public land or public projects,*follow standard guidelines that currently 
applied to Alaska. The standards and criteria were distributed to state agencies and to fedeial 
land managing agencies with a request for comment. Comments were recently received from the 
Alaska Department of Fish and Game and a final revision to the existing Department Order is 
underway.

2. Developed a standardized, user-friendly electronic format for easy input to the centralized 
navigability data base files in the division.

3. At the request of the Alaska Department of Fish and Game, the division reviewed the hydrology 
and use information in the files associated with a pending transfer of the lower Russian River to 
private ownership. Based on this review and an onsite visit, a report asserting the Russian River 
was in state ownership because of its navigable condition was prepared and distributed. ADFG 
also identified a second river that the department should reexamine as a result of pending BLM 
land transfers in the Tyonek area.

4. Developed, in close coordination with the Attorney General’s office, a strategy to collect 
information needed to defend the state's assertion in federal court that the Kandik, Nation, and 
Black rivers are in state ownership because they are navigable. This quiet title action was started 
several years ago and vigorously fought by the federal government as an issue that was not ripe 
for federal court action. The 9Th Circuit Court recently rejected that position and directed that 
quiet title action proceed. After discovery by the AG’s office, the division will provide a technical 
analysis of the information being used by the federal government. A field inspection will be 
scheduled in late summer to validate hydrologic data that has broad application to a large number 
of non-glacial streams and small rivers in Interior, Southcentral, and Southwest Alaska. A 
preliminary inquiry has been made of the Department of the interior to see if they would join in the 
field examination to share costs and to share data. The primary objective is to collect hydrologic 
data for each of the disputed stream reaches in a manner that can be stipulated in court as 
acceptable to both the state and the federal governments.

Current status:

Navigability determinations are routinely made as part of a land transfer from the federal government.
These federal determinations are made in order to keep track of acreage entitlements since if the state



already owns the land under a water body (regardless of size) the acreage does not count against 
acreages specified in the Alaska Statehood Act, the Alaska Native Claims Settlement Act, and other 
federal entitlements to the state. To date the state has received title (either as Tentative Approval or 
Patent) to approximately 89 million acres; whereas, Alaskan Native Corporations have received 
approximately 30 million acres as Interim Conveyance or Patent, For these lands conveyed to the state, 
the people of the state own all lands and water. The only question is “Do specific acreages count against 
entitlements?" For the remaining lands pending transfer to Native Corporations, we understand that BLM 
is applying the "Gulkana“ standard in determining whether certain water bodies are or are not to be 
counted against a Corporation's entitlement. Most of the remaining acreages to Native Corporations are 
closely associated with prior conveyances where BLM had already made a determination and acreage 
charges to many of the same waterbodies.

The Kandik-Nation-Black final determination will provide a supplemental set of criteria for determining 
ownership cf land beneath inland waters.

Under Department Order 125, Revision No. 5, the ownership assertion process would continue, but the 
cost associated with a navigability determination would be responsibility of the agency or party making 
the request for a use dependent upon state ownership. DNR would still have the overall responsibility to 
provide technical assistance to the Attorney General and other state departments in resolving, avoiding, or 
litigating state/federal/private disputes, and preparation of assertions when there are significant public use 
or resources at risk.

Accordingly, the present policy of the Commissioner to reprogram from available funds seems appropriate 
for projects that can be done within existing funds. However, >we reserve the option to request project 
funding for a specific project where the work exceeds the capability of available funding and technical 
staff. The only major work that is not being done that should be seriously considered is the pro-active 
program between the federal government and the state to reduce water body by water body litigation. At 
this time it is not known whether there is sufficient funding or commitment at the federal level to re­
establish the program that was terminated when the Navigability Project became an unfunded mandate.

cc; J. Shively, M. Rutherford



/ TONY KNOWLES, GOVERNOR! .
, i : !

DEPARTMENT OF NATURAL RESOURCES 400 WILLOUGHBY AVENUE 
JUNEAU, ALASKA 99801-1796

S U P P O R T  SERVICES DIVISION
PHONE: (907) 465-2406
FAX: (907) 465-2492

February 14, 1996

The Honorable Rick Halford 
Chairman o f Senate Finance Committee 
State Capitol, Room 508 
Juneau, AK 99801

Dear Senator Halford,

At the Senate Finance Committee Overview o f the DNR budget three issues came up for which 
we would like to provide you with additional information. They are:

1. Navigability - Current policy compared to what was proposed in the FY96 budget. 

Attached is a memo from Jules Tileston addressing this issue.

2. Parks funding history - General funds vs. Program receipts.

We have attached a table with graph showing the FY86-FY97 funding history for the Division 
o f Parks. The total funding request in FY97 is less than the general funds for the program in 
FY86, yet we have more park units and more visitors.

3. Land Status GIS automation project - status report.

This project is on schedule and should be 80% complete at the end o f this Fiscal year. There 
will be two more years o f effort left to have this completed, when funded at the Governor’s 
request level o f $350.0. Attached is a write-up showing the status o f this project.

1 hope this additional information is helpful to you. I f  you have any further questions please 
feel free to contact me.

Sincerely,

Nico Bus 
Acting Director

10-J9LH



The Honorable Rick Halford 
Chairman o f Senate Finance Committee 
February 14, 1996 
Page 2

Attachments:
Memo Jules Tileston February 7, 1996 
State Park GF funding history FY86-FY97 
Land Status GIS project status report

cc: Senator Steve Frank, Chairman DNR Senate Finance Subcommittee
Representative Gene Therriault, Chairman DNR House Finance Subcommittee
Members of DNR ’s House and Senate Finance Subcommittees
Commissioner John Shively
Deputy Commissioner Marty Rutherford
Director Jim Stratton
Director Jules Tileston
Chief LRIS Rich McMahon



RUSSIAN RIVER NAVIGABILITY ISSUE

Under Section 14(h )(1) o f the Alaska Native Claims Settlement Act (ANCSA ), Native regional 
corporations are authorized to receive ownership o f valid cemetery and historical sites. P rio r 
to the December 31, 1976 deadline, Cook Inlet Region Incorporated (C IR I) filed four 
applications fo r three specific sites at, o r near, the Kenai and Russian rivers. The three original 
site applications were: 1) 120 acres at the Russian R iver campground; 2 ) 10 acres at the mouth 
o f the Russian River on the south shore; and 3) 5 acres between the Kenai R iver and the Sterling 
Highway. In 1979 and again in 1988, the Bureau o f  Indian A ffairs (B IA ) certified additional 
sites in the area. To date, C IR I is claiming about 1,800 acres along the Kenai and Russian 
rivers, and is requesting that additional adjacent lands be investigated fo r 14(h )(1 ) conveyance. 
Both the U .S . Fish and W ild life  Service (USFW S) and the U .S . Forest Service (USFS ) have 
questioned the original selections and the corporation’ s ability to amend their original 
applications to such an extent.

The lands selected are all within the boundaries o f the Kenai National W ild life  Refuge (KN W R ) 
and the Chugach National Forest. The boundary between the Refuge and Forest is the center 
o f the Russian River.

On May 24, 1995, a meeting was held to discuss various issues relating to the C IR I selections. 
One issue was whether the state had standing to participate in the negotiations (C IR I was 
opposed). It was the state’ s position that as owners o f  navigable waterbodies (i.e . the Kenai and 
Russian rivers) we should be participants. Terry Hassett, Bureau o f Land Management (BLM ) 
stated that the federal government believed that the Kenai R iver was navigable from Kenai Lake 
to the outlet, but that the state could own only that portion outside o f the refuge boundary. The 
Russian River has not been formally evaluated by BLM  for navigability.

Because o f the high value o f the Russian River for sport Fishing and habitat, the Department o f  
Fish and Game initiated its own evaluation o f the river fo r navigability. On August 1, 1995 staff 
from Sport Fish and H&R divisions, met with representatives from DN R , BLM  and the 
USFW S, to walk the banks o f  the Russian River and document its physical characteristics. It 
was the position o f all state representatives that the river is navigable. On October 10, 1995, 
staff from Sport Fish D ivision, accompanied by representatives from BLM  and the USFS, took 
a commercial float trip on the Russian River from Lower Russian Lake to the Ferry Crossing 
on the Kenai River. The conclusion by the state was the same, the river is navigable. To date, 
the BLM  has not issued a finding o f navigability.

I f  the BLM  finds the Russian R iver navigable, there is still the question as to the ownership o f  
that portion o f  the river within the KNW R . The same question exists along the Kenai River. 
Conversely, i f  BLM  finds the Russian River to be non-navigable, the state would have to litigate 
the finding to avoid the potential loss o f  public use and access i f  the uplands are conveyed to 
C IR I. (It has been the practice o f  BLM  to convey the bed o f  non-navigable waterbodies to the 
surrounding upland owner.)

Recommendation - The Alaska Land Managers Task Force could help to resolve the Russian 
River navigability issue by requesting BLM and the state to make a technical finding o f



navigability. It is like ly that the Russian River meets the state’ s criteria fo r navigability. Issues 
o f  ownership could then be resolved based on the facts o f the KN W R  withdrawal and validity 
o f  C IR I ’ s 14 (h )(1 ) claims. At any rate, public access on the Russian River would benefit from 
a positive determination o f  navigability.

Prepared by: Robin W illis , Habitat Biologist I II 
November 24, 1995



D N R  B U D G E T  O V E R V I E W

S E N A T E  F I N A N C E  C O M M I T T E E  

J A N U A R Y  31, 1 9 9 6  

D I S C U S S I O N  O F  N A V I G A B I L I T Y

S e n a t o r  Frank: O p e n e d  discussion by  expressing c o n c e r n  a b o u t  deletion of 
navigability section in D N R  a n d  s u b s e q u e n t l y  b l a m i n g  legislature. Indicated 
that navigability s h o u l d  b e  high priority. Really con c e r n e d .

C o m m .  Shively: D o e s n ’t m e a n  h e  will not d e t e r m i n e  navigability. O n l y  
place navigability c a n  b e  d e t e r m i n e d  is in federal court. M a n y  b o d y  of 
waters there will b e  n o  a r g u m e n t .  S o m e  bodies will contested. His strategy 
is to look at w h e r e  conflicts take place. T h r e e  rivers ripe for determination. 
D N R  will provide s u p port a n d  D O L  h a s  b e e n  a s k e d  to p u r s u e  those. M a y  
b e  river o n  K e n a i  a n d  w e s t  side of C o o k  Inlet w h e r e  there m a y  b e  a  dispute 
a n d  D N R  will s u p port those. D N R  will not g e n e r a t e  litigation for litigation 
sake. It is a n  e n d l e s s  hole to p o u r  m o n e y .  N o  o n e  is going to litigate the 
Y u k o n  River but there are small lakes a n d  rivers w h e r e  there will b e  
disagreements. D N R  will concentrate o n  these.

S e n a t o r  Frank: W e  h a v e  a  d o c u m e n t  saying y o u  will not b e  doing 
navigability.

C o m m .  Shively: D o e s n ’t s a y  exactly that. Will concentrate o n  three rivers 
conflicts.

S e n a t o r  Frank: A r e  there other a r e a s  being d i s p o s e d  b y  the federal 
g o v e r n m e n t  w h e r e  there are potential losses of navigability.

C o m m :  Shively: N o  statute of limitation o n  navigability. Navigability is 
d e t e r m i n e d  at statehood.

S e n a t o r  Frank: W h a t  w e r e  the t w o  pe o p l e  doing -  $130,000.

C o m m .  Shively: I don't k n o w .
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S e n a t o r  Frank: N e e d  to get b a c k  a n d  discuss this m o r e  fully. Legislature is 
extremely concerned.

C o m m i s s i o n e r  Shively: State interest only g o e s  w h e n  state interest is being 
challenged.

Sen. Reiger: H a s  a n y  b o d y  of w a t e r  b e e n  d e t e r m i n e d  a s  being non- 
navigable this past year. In other w o r d s  h a s  a n y  state interests b e e n  lost?

C o m m i s s i o n e r  Shively: N o t  to m y  kno w l e d g e .

Sen. Reiger: N o  statute of limitation.

C o m m .  Shively: State c a n n o t  stipulate a w a y .  N o  administrative procedure 
for determining navigability. W e  c a n  a g r e e  not to litigate.

Sen. Reiger: H a s  that h a p p e n e d ?

C o m m .  Shively: N o t  to m y  k n o w ledge.

Sen. Halford: A s k e d  a b o u t  l a n g u a g e  included in B L M  transfer d o c u m e n t s  
w h i c h  a c k n o w l e d g e s  that navigable waters b e l o n g  to state - in title patent to 
third parties. Y o u  s t o p p e d  that effort.

C o m m .  Shively: No. T h e  bulk of those land transfers to native people h a s  
taken place. I don't k n o w  the answer.

Sen. Halford: Is your position that the transfer d o c u m e n t s  should contain 
l a n g u a g e  that navigable w a t e r s  belong to state?

C o m m .  Shively: I believe it w o u l d  b e  a  g o o d  idea. I d o n ’t believe it w o u l d  
m a k e  a n y  difference, how e v e r .

Sen. Halford: Isn’t that the reservation that w a s  in the patent?

C o m m .  Shively: I d o n ’t k n o w  the a n s w e r  to that. Federal g o v e r n m e n t  
c a n n o t  transfer a w a y  s o m e t h i n g  it d o e s  not o w n .
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S e n .  Frank: T h e  difference is w h o  is going to litigate - a  private party or is 
the state going to protect its interest. T h e  state d o e s n ’t w a n t  to b a c k  a w a y  
f r o m  asserting its interest in navigable waters.

C o m m .  Shively: A n  it s h o u l d n ’t, if that interest is being directly challenged. 

S e n .  Frank: G e t  b a c k  to us. W e  n e e d  to u n d e r s t a n d  this issue better.

S e n .  Halford: O n e  of highest priorities of Depart m e n t .
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DEPARTMENT OF NATURAL RESOURCES

OFFICE O F  THE COMMISSIONER

July 26, 1995

T O N Y  K N O W L E S ,  G O V E R N O R

a  400 WILLOUGHBY AVENUE 
JUNEAU, ALASKA 99801-1796 
PHONE: (907) 465-2400 
FAX: (907) 465-3386

trf 3601 CS TREET, SUITE 1210
ANCHORAGE, ALASKA 99503-5921 
PHONE: (907)762-2483
FAX: (907)562-4871

Addressees Below

The enclosed memo summarizes the availability and location o f information and provides suggested guidance for criteria used 
to determine ownership o f submerged inland waters o f Alaska. With the elimination o f the department budget for 
navigability assertions, all work on a systematic stream or waterbody ownership program has been suspended.

It is recognized that there will be specific situations where disputed ownership o f submerged land involve very important 
public policy and the issues in dispute have regional or statewide implications. When this situation appears to exist, we can 
make our technical expertise on navigability standards available. These instances, because o f the zero budget, must be 
confined to challenges to state ownership by a federal or private interest where there is a real potential for the waterbody 
in question to be declared navigable,

We are preparing a supplement to Department Order No. 125 that places responsibility for determination o f submerged 
ownership with the appropriate state official having jurisdiction over a pending action where a state approval or permit is 
dependant upon stale ownership. For example, the division o f  oil and gas will make any necessary determinations associated 
with an upland lease and the d:vision o f lands would take similar action in response to removal o f gravel from sources 
defined as submerged lands or fox access to public lands involves stream crossings where a land use authorization is required. 
This division will make the necessary decision associated with mining claims. Other state entities, such as the Depailment 
o f Transportation and Public Facilities for road and airport projects involving submerged lands under inland waters will be 
responsible for making and supporting ownership issues. This decentralization o f the responsibility for asserting inland 
submerged land ownership makes it very important that the Attorney General’ s Office be consulted when there is a possibility 
that an assertion or acceptance o f a federal agency determination o f  ownership may adversely damage the state’s long-term 
capability to achieve successful quite title action in federal court.

Enclosed for you information is a current :opy o f Department Order No. 125 and a fact sheet titled "Ownership and 
Management o f Navigable and Public Water." Please distribute this information to those within your organization that will 
have the basic responsibility for and/or are interested in navigability determinations.

10.J9LH



Addressees:
William L. Hensley, Commissioner, Alaska Department of Commerce and Economic Development 
Mike Irwin, Commissioner, Alaska Department of Community and Regional Affairs 
Frank Rue, Commissioner, Alaska Department of Fish and Game
Joseph L. Perkins, Commissioner, Alaska Department of Transportation and Public Facilities
Marilyn Heiman, Office of the Governor
Deborah Williams for the Department of Interior
Larry Hudson, Regional Forester, for the Department of Agriculture
Julie Kitka, President, Alaska Federation of Natives



M E M O R A N D U M
D epartm ent o f  N atural Resources

S ta te  o f  A l a s k a
Div. ofMining&WaterMgmt.

to Navigability Information & Data Users dat& June 30, 1995
and D N R  Directors

TELEPHONE NO. 762-2573

•nmu: subject: Navigability Files

... \ \
FROM; Jules T ileston^ ||ltUA2

Director o f  Mining and Water Management

This memo is to inform users o f  navigability information and data users where file material can be obtained 
after we shut the Navigability Section down as o f  June 30, 1995. Files will be maintained by Division o f 
Mining and Water Management, Suite 800, Frontier Building, 3601 C Street, Anchorage. The files contain 
the following:

1. Historical information on the past court actions that DNR has filed in federal court. This includes
Slopbucket Lake and Gulkana River files.

2. Historical information gathered by DNR and BLM  historians

3. Copies o f  most BLM and State navigability determinations filed by quad sheets.

4. Individual River files containing information on use, hydrology, and other river related research
material.

5. Other litigation files such as Moose Creek in the Kantishna.

These files will be kept in a secure location that can be accessed by DNR employees, other agencies and 
the public for in building uses.

The navigability maps contain the Quads with navigability overlays. These are important fo r planning and 
other purposes. Historical reports and other supporting information for present and past litigation are kept 
in binders.

We have also been asked to put together information so that each Division in DNR and other agencies can 
make their own navigability determinations. I would suggest that they use the information in DO #125 and 
the fact sheet titled “ Ownership and Management o f  Navigable and Public Water",



We suggest the following guidelines that may be used by agencies or individuals:

■ A water body that is obviously navigable would be a lake or stream with a size, shape, depth and 
gradient that is capable o f floating at least 1000 pounds. This would include rivers such as the 
Susitna, Kuskokwim, Copper, and Tanana, will also include rivers such as the Sixmile, Placer and 
Resurrection. For reference a 19 foot square stem canoe is rated by the manufacturer to carry 1000 
pounds and a 13.5-foot Avon Adventure is rated by the manufacturer to carry 1700 pounds.

■ Streams that are obviously not navigable would be streams that have excessive gradients (generally 
in excess o f  fifty feet per mile) or insufficient flows to carry water borne traffic,

« Streams that fall between these extremes will have to be evaluated using the guidelines in
Department Order #125 and may require the collection o f  additional hydrological, historical, and 
physical characteristic data to support a navigability finding. Once a determination is made the 
agency may want to run the finding by the Attorney General’ s Office to ensure that they are not 
setting precedence that the State cannot defend or that may weaken the State’ s claim to submerged 
lands. These are policy issues that the Department will need to address.

These guidelines do not cover many issues associated with ownership o f inland submerged lands, 
such as, p rio r and current litigation, pre-statehood 
withdrawals and management agreements.

There are three primary sources o f  digital data containing 
information about the navigability status o f  Alaska’ s’ 
waterways. A WordPerfect directory, [navrpt] o f  navigability 
library sheets; a Foxpro database, [dailylog.dbf], which tracts 
navigability inquiries and the states response to them; and a 
Foxpro database compilation o f  different databases,
[waterbod.dbf], which includes navigability work done on 
Mental Heath Trust Land and some o f the independent statewide work prior o f navigability adjudicators. 
These source o f  information are described in more detail below.

W ordPerfect Reports
A directory o f WordPerfect files containing library sheets that summarize work done by the state in recent 
years on specific waterbodies. These documents were intended to be dynamic as they were continually being 
updated with new information by the navigability staff. B rie f notes as to the known physical characteristics, 
historical use, contemporary use, fisheries resources, and navigability determinations arc included in these 
documents. The directory is not comprehensive o f  all navigability work done in Alaska, but it does provide 
a valuable overview o f  the waterbodies contained therein.

Access to these reports are on the GIS network at /netAvaterAvater/navqrt/ directory. These reports are 
indexed by one o f  six Hydrologic Unit Code (HUC) subregions within the state. The first number in the file 
name corresponds to the number o f  the hydrologic unit subregion where the waterbody is located. A 
Hydrologic Unit Map can be obtained from the Division o f Mining and Water Management to identify the 
HUC for the area o f  interest. The file naming convention is designed to eliminate confusion and potential

2gakon*,101
L HUC CjUlctkf Uni 

i •— Wrtertxxty

HUC Sahrvfioa

Figure 1. File Naming 
C on v e n t i o n



errors caused by waterbodies with duplicate names. For example, the file 2gakona. 101 is a report for the 
Gakona River located in Hydrologic Unit Subregion ‘ 2' and is within cataloging unit 101, See Figure 1. The 
cataloging unit is a further subdivision o f  the hydrologic unit.

Foxprow2.6 Databases.
The Foxprow database, [waterbod.dbf] is located on the GIS network at water\water\nav_db\waterbod.dbf. 
The database lists 534 waterbodies with pertinent navigability information. The database was compiled from 
the electronic records o f adjudicators no longer employed by DNR and some o f  the work done fo r Mental 
Health Trust Lands. The data is not audited and should only be used as a guide or supplemental information.

The Foxprow database [Dailylog.dbf] is located on the G IS network at water\water\nav_db\dailylog.dbf. 
This database consist o f  a daily log o f many o f  the requests for navigability determinations to DN R  since 
January 1992 to June 30, 1995. The log includes: the name o f the requestor, name o f the waterbody, and 
the States’ response to the request. This raw data is not audited and should only be used as an information 
trail.

An additional Foxprow database in the \net\water\water\nav_db\ directory is the [streams4.dbf] database. 
This is an excerpt o f the AR ID  database maintained the AK Hydrologic Survey. It does not have any 
information about navigability determinations but it does contains physical characteristics data about many 
streams in the state. This information is helpful when making navigability determinations.
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State of A laska
Office of the Commissioner

t o : Deputy C o m m i s s i o n e r s
Division D i r e c t o r s  
Special A s s i s t a n t s

date: D e c e m b e r  2, 1994

FILE NO: 0.012

TELEPHONE NO: 
Fax No:

46 5-2400
465 -3886

subject: D e p ar t me nt  O r d e r
No. 125

POL IC IE S AN D  PROCEDURES ON  
O W N E R S H I P  AND M A N A G E M E N T  OF 
N A V I G A B L E  AN D PUBLIC W ATERS

S ta te  ow n ership  of the beds of n a v i g ab l e wate rs is an inheren t 
a t t r i b u t e  of state s o v e r e i g n t y  p r o t e ct e d by the U n i t e d  States 
Con st it ut ion. Utah v. United S t a t e s . 482 U.S. 193 (1987). Under 
th e d o c t r i n e  that all states enter the Un ion on an equal footing 
w i t h  respect to s o v e r e i g n  rights a n d  powers, title to the beds of 
n a v i g a b l e  waters in A l a s k a  ve st ed in the newly formed Sta te of 
Ala ska in 1959. In addition, under the Alaska Constitution and the 
public trust doctrine, all waters in the state are held and m a n a g e d  
by the state in tru st for the use of the people, rega rd l e ss  of 
n a v i g a b i l i t y  and o w n e r s h i p  of the s u b m e rg ed  lands u n d e r  the Equal 
Fo ot i ng  Doctrine.

T h e  pu rp ose of this p a p e r  is to d e s cr ib e  the State of A l a s k a' s 
policies and procedures for i d en t if y in g  and p r o t e c t i n g  the state's 
t i t l e  to the beds of na v ig ab le waters. In addition, this pa pe r 
o u t l i n e s  the legal a n d  poli c y  co n si d er at i on s  w h i c h  gu i de  the 
o w n e r s h i p  and m a n a g e m e n t  of s u b m e r g e d  lands and p u b l i c  waters.

I. ID EN TI F YI N G A N D  PROTECTING STATE TITL E TO THE EEDS QE
N A V IG A B LE  WATERS

Identification and management of the beds of navigable waters is an 
i m p o r t a n t  policy of the State of Alaska. In 1980, the state 
e s t a b l i s h e d  a c o m p r e h e n s i v e  n a v i g a b i l i t y  p r og ra m  to r e sp o nd  to 
federal land c o nv ey a n c e s  and land ma n ag e m e n t  a c ti v it i es  un de r  the 
A l a s k a  State hood act, the A l a sk a  Native Claims Settle me n t Act

FROM;
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(ANCSA) and the Alaska Nati onal Interest Lands C o n s e r v a t i o n  Act 
(A N I L C A ) . Pursuant to the p r o v i s i o n s  of those acts, the fe deral 
government has issued navigability d e t e r m i n a t i o n s  for thousands of 
lakes, rivers and streams t hr ou g h o u t  the state in an ef fo rt  to 
d e t e r m i n e  w h e t h e r  the state o r  federal government owns the 
s u b m e r g e d  lands. N av i ga b i l i t y  d e t e r m i n a t i o n s  are also ma de  p r i o r  
to m a n y  state land dis posals to insure that adeq uate p u bl ic  use 
e a s e m e n t s  are reserved.

T h e  b as ic p u r p os e of the state's p r o g r a m  is to protect the p u b l i c  
r i g h t s  as s oc i a t e d  with n a v i g a b l e  waters, including in p a r t i c u l a r  
the state's title to the submerged lands. Because state and N a t i v e  
la nd  se lections an d federal c o n s e r v a t i o n  uni ts blanket the state, 
n a v i g a b i l i t y  q ue stions have a r i s e n  for rivers, lakes and s t r e a m s  
th rou g ho u t Alaska. The n a v i g a b i l i t y  of m a n y  of those w a t e r b o d i e s  
h a s  a l r e a d y  been established. There  a re  hundreds of others, 
however, where n a v i ga b il i ty  is not yet determined.

To  hel p resolve these n a v i g a b i l i t y  disputes, a major goal of the 
state's navigability program is to identify the proper criteria for 
d e t e r m i n i n g  title na v ig ab ility in Alaska and to gather s uf f ic i e n t  
i n f o rm a ti on  about the uses a n d  phys ical c h ar a ct e ri st i cs  of 
individual waterbodies so that a ccurate  navigability de termina ti on s 
c a n  be made as disputes arise. O t h e r  important aspects of the 
p r o g r a m  include m on i to ri n g federal land c on v ey a n c e  and m a n a g e m e n t  
p r o g ra m s to identify p ar t ic u l a r  n a v i g a b i l i t y  disputes, s e e k i n g  
c o o p e r a t i v e  res olution  of n a v i g a b i l i t y  problems t h r o u g h  
n e g o t i a t i o n s  and legislation, a nd  p r e p a r i n g  for s t a t e w i d e  
n a v i g a b i l i t y  litigation.

R I P A R I A N  RIGHTS AN D  S T A T U T E  OF LIMITATIONS

D i s p u t e s  over o w ne rs h ip  of s u b m e r g e d  lands in Alaska have a r i s e n  
u n d e r  a va ri et y  of circumstances. The pr incipal source of the 
disputes in Alaska is the survey and acreage accounting syst em used 
by the federal gover nment for c o n v e y i n g  land to the state  and 
N a t i v e  corporations.

T h e  s t a n da r d pro cedures for s u r v e y i n g  and conveying federal land 
a r e  found in the Manual of I ns tr u c t i o n s  fur the Survey._ . Q . f — Lh£ 
Pu b l i c  Lands of the United States., g e n e ra l ly  known as the H U M  
M a nu a l of Su rveying In st r uc ti ons.. U n d e r  those procedures, 
c o n s i s t e n t l y  used in every p u b l i c  land st ate except Alaska, onl y 
u p l a n d s  are s u rv ey ed and c o n v e y e d  in fulfillment of a c r e a g e  
entitlements, not submerged lands. The survey rules require that 
all lakes 50 acres or larger, and rivers and streams three c h a i n s  
(198) feet in w id th  or wider, re gard l es s  of navigability, be 
me andered and segregated (excluded) from the surveyed public lands. 
O n l y  the survey ed  uplands are conveyed. T he  acreage of m e a n d e r e d  
rivers, lakes and streams is not included in computing the a m o u n t

Rev. 12/2/94
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In Alaska, however, the federal g o ve r n m e n t  h a d  not c o n s i s t e n t l y  
f o l l o w e d  these surve y rules. U n t i l  1983, the federal g o v e r n m e n t  
t r e a t e d  s u b m e r g e d  lands the s a m e  as uplands. All bodies of w a t e r  
that w e r e  c o n s i d e r e d  n o n - n a v i g a b l e  by the federal government, 
r e g a r d l e s s  of size, w e r e  s u r v e y e d  as though they were u p l a n ds  and 
the a c r e a g e  of s u b m e r g e d  lands was c h a r ge d against the total 
a c r e a g e  entitlement.

B e c a u s e  of these c o n v e y a n c e  proce du re s, the n av i ga b i l i t y  of 
w a t e r b o d i e s  in Alaska have b e e n  issues of conte nt ion s i nc e  the 
e n a c t m e n t  of the A l a s k a  S t a t e h o o d  Act and ANCSA. In a d d i t i o n  to 
the p r o b l e m s  ca us ed  by a la c k  of i n f or m at i on  about m a n y  
waterbodies, the situation was exa ce rbated by  the narrow d e f i n i t i o n  
of n a v i g a b i l i t y  used by the fe de r a l government. H u n d re d s of 
rivers, lakes and str e am s  c o n s i d e r e d  n a v i g a b l e  by the s ta t e w e r e  
d e t e r m i n e d  n o n - n a v i g a b l e  by the federal government.

In 1983, following years of n e g o t i a c i o n s , law suits and l e g i s l a t i v e  
att empts to solve the naviga bi li ty p robl em s cr ea te d by the un u su a l 
s u r v e y  a n d  c o n v e y a n c e  p r o c e d u r e s  in Alaska, the State of Alaska, 
the U n i t e d  States D e pa rt m en t  of the Int e ri o r and the A l a s k a  
F e d e r a t i o n  of Natives (AFM) a g r e e d  that the standard rules of 
s u r v e y  shoul d be fol lo we d for la n d  c o nv e ya n ce s  in Alaska. The 
effect of that dec i si o n was to treat A l a sk a  surveys a nd  land 
c o n v e y a n c e s  like federal land s u r v e y s  a n d  conveyances in o t h e r  
states. The recipients of c o n v e y a n c e s  from the federal g o v e r n m e n t  
a re  c h a r g e d  o n l y  for the amou nt of pu bl i c la nd  that is c a l c u l a t e d  
by the survey, w h i ch  does not include the areas of m e a n d e r e d  
rivers, lakes and streams.

T h e  use of these s ur v ey  p r o c e d u r e s  has e li m in a t e d  many of the 
p r o b l e m s  a s so c i a t e d  w i t h  the fede ra l land c on ve yance p r o g r a m s  in 
Alaska. S u b m e rg e d lands are no longer be i ng  conveyed to fulfill 
ac reage entitlements. With the e x c e p t i o n  of lakes smaller tha n 50 
a c re s  and streams n a r r o w e r  than 198 feet, n a v i g a b i l i t y  
d e t e r m i n a t i o n s  are no longer b e i n g  made p r i o r  to federal land 
conveyances. Determinations of owner sh ip  of submerged lands c a n  be 
p ut o f f  until a natur al  r e s o u r c e  use or  conflict r e q u ir e s 
resolution, such as issuance of an  oil and gas  lease, m ining  c l a i m  
or  a gr av e l sale.

T h r o u g h  the joint ef fo rts of t he  State of Alaska, AFM a nd  the 
d e p a r t m e n t  of the Interior, the 1983 d e c is i on  to use the s t a n d a r d  
survey procedures for land c o n v e y a n c e s  in A l a sk a  was l e g i sl a ti ve l y 
a p p r o v e d  in August of 1988 w h e n  the Unite d States Congress p a s s e d  
l e g i s l a t i o n  (94 Stat. 2430) a m e n d i n g  s e ct i on  901 of the A l a s k a  
N a t i o n a l  Interest Lands C o n s e r v a t i o n  Act, co di f ie d at 43 U.S.C. 
1631. The 1988 amendment, s o m e t i m e s  re f er r ed  to as the A l a s k a

o f  l a n d  i n v o l v e d  i n  t h e  c o n v e y a n c e .
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Subme rged Lands act, requires that the s t a n d ar d  rules of survey in 
the BLM M a n ua l  of Su rveying In structions be u s e d  for all federal 
su rv e ys  u n d e r  the Al as ka  S t a t e h o o d  act and ANCSA. The 1988 
amendment also repealed the Section 901 stature of limitations that 
would have required the state to file a lawsuit within a very short 
p e r i o d  of time in order to p r e se r ve  its t i tl e  to the beds of 
n a v i g a b l e  w a t e r s  co n v ey ed  to N a t i v e  c o r p o r a t i o n s  by the federal 
g o v e r n m e n t  as a result of er r on eo u s n a v i g a b i l i t y  determinations, 
po or  maps, su rv ey s or whatever.

Even wi th  this legislation, a major  problem concerning navigabil it y 
d e c i s i o n s  m a d e  by the federal govern me nt  u n d e r  the old s y s t em  
re mains unr esolved. At issue are the h u n d r e d s  of erroneous n o n­
navigability decisions and the resulting sub merged land conveyances 
ma d e to A N C S A  co r po ra tions in previous years. In addition, to 
c o mp l y w i t h  the m e a n d e r i n g  requ ir em ents of the BLM Survey Manual, 
the federal gover nm e nt  is still required to make na v ig a b i l i t y  
d e t e r m i n a t i o n s  for lakes s m a l l e r  than 50 a c r e s  and rivers or 
streams n a r r o w e r  than 198 feet in w id th  to d e t e r m i n e  if these 
w aters must be meandered.

NAVIGABILITY CRITERIA
The greatest hurdle to overcome in the state's efforts to identify 
and manage navigable waters has been the lo n g- s t a n d i n g  d i f fe re n ce s  
of o p i n i o n  be tw ee n the State of Alaska and the United States 
r e g a r d i n g  the applic at i on  of the test for de t er m i n i n g  title 
n avigab il it y. N a v i ga bi l it y  is a question  of fact, not a simple 
legal formula. Va ri at ions in w a te rb ody use that result from 
d i f f e r e n t  p h y s i c a l  ch a ra c t e r i s t i c s  and t r a n s p o r t a t i o n  method s and 
needs must be taken into account. There are m a n y  legal pr ec e de n ts  
for d e t e r m i n i n g  nav i ga bi l it y  in other states bas ed upon the 
p a r t i c u l a r  facts p r es e nt ed  in those cases. In Alaska, though, we 
are just b e g i n n i n g  to get the final court de ci sions that are 
n e c e s s a r y  to pr ov ide legal g u i d a n c e  for a c c u r a t e  na v ig a b i l i t y  
d e t e r m i n a t i o n s .

The p h y s i c a l  c h ar ac teristi cs  a n d  uses of a w a t e r b o d y  used by the 
s ta t e for as s e rt in g  navigability, c o m m o n l y  referred to as 
navigabilit y "criteria", are b a s e d  upon legal pr i nc i p l e s  that ha ve  
been established by the federal courts. These criteria are a p p l i e d  
to rivers, lakes and streams throughout the st at e and take into 
account Alaska's geography, economy, customary modes of w a t e r - b a s e d  
t r a n s p o r t a t i o n  and the p a r t i c u l a r  physical c h a r a c t e r i s t i c s  of the 
w a t e r b o d y  u n de r consideration.

The federal test for determining n a vi gabi li ty  was e s ta b li s he d over
a hu ndred years ago. In the landmar k de ci sion of The Daniel B a l l ,
77 U.S. (19 Wall.) 557, 563, (1870), the S u p r em e  Court declared:
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T h o s e  rivers m u s t  be r e g a r d e d  as pub li c n a v i g a b l e  rivers in 
law  w h i c h  a re  na v ig ab l e in fact. A nd t h ey  a re  navigab le  in 
fact when they are used, or are susceptible of be in g used, in 
their ordinary condition, as highways of co mmerce, over wh ic h
tr ade and tr av el  are or m a y  b e  c o n d u c t e d  in the cu s tomary
m o d e s  of t ra de  an d  travel on water.

A l t h o u g h  The D a ni el  Ball test is acc ep t ed  as the c o r re c t s t an da rd
for determining navigability, there has been a lot of di sagreeme nt  
ove r application of many of the term and phrases us e d  in The Daniel 
B a .1 1 test' to the spec if ic uses of A laska's  lakes, rivers and 
streams. The State of Alaska uses the fo llowing i n t e r p re t at i on  of 
that test as the b a s i s  for it n a v i g a b i l i t y  program.

The Waterbody Must Be Usable As a Highway For the Transportation of 
p ponle or G o o d s . Inte r pr et i ng  the re q ui r e m e n t s  that na vigable 
w at erbodies be used or  usable as "highways of commerce", the courts 
have ruled that the central theme of title naviga bi lity is that the 
w a t e r b o d y  be c a p a b l e  of use as a hi gh wa y w h i c h  p e o p l e  can use for 
transporting goods or for travel. Neither the types of goods being 
t r a n s p o r t e d  nor the purpose of the travel a r e  important in 
de te rm in ing navigability. T r a n s p o r t a t i o n  on w a t e r  a s so c ia te d  wi t h  
recogni zed commercial activities in Alaska, such as mining, timber 
h ar vesting, a nd tr a pp i ng  is e v i d e n c e  of navig ab i l it y . The use of 
wat erbodies for transportation in connection wi th  natural resources 
ex ploration or development, g o ve rn m en t  land ma na g e me n t,  management 
of fish and game resources, or scientific research is also evidence 
of navig ability. Travel by local residents or v i s i to r s for the 
p u r p o s e  of hunting, fishing an d  trapping, or as a m e a n s  of access 
to an are a can be u s e d  to e s t a b l i s h  navigab ility. Th e same holds 
for re creatio na l transportation, including p e r s o n a l  travel and 
p r o f e s s i o n a l l y  g u i d e d  trips.

Wat ers Which Are Ca pable of Being Used For T r a n s p o r t ing.-Persons and 
Goods. A l t h o u g h  Mot Actually Used. Are N a v i g a b l e . It is not 
n e c e s s a r y  that a w a t e r b o d y  be a c t u a l l y  used for tr a ns p o r t a t i o n  to 
be f o u n d  navigable. It is e n o u g h  that it is susceptible, or 
p h y s i c a l l y  capable, of being used. W h e t h e r  a w a t e rb o dy  is 
s u s c e p t i b l e  of use for t r an s p o r t a t i o n  d e p en ds  u p o n  the physical 
c h a r a c t e r i s t i c s  of the water c o u r s e  such as length, width, de pth 
and, for a river, current a n d  gradient. If those p h ys ic al 
chara cteristics demonstrate that a w a t e r b o d y  c o u l d  be used for the 
t r a n s p o r t a t i o n  of per so n s or goods, it is lega l ly  navigable.

The susceptibility element of title n a v i g a b i l i t y  is very important 
for the identification of navigable waterbodies in Alaska. Because 
of A l a s k a ' s  s p a r s e  popula ti o n and lack of deve l op m en t , there are 
hundreds of remote rivers, lakes and streams w h e r e  there is little 
or no e vi de nce of actual use. Because of the ir physical
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characteristics, however, many of these remote waterbod.es c ou ld be 
u s e d  for tran s po r ti ng  peop le  or go ods if t h e r e  ever was a need. 
U n d e r  these circumsta nces, they are c o n s i d e r e d  le ga lly navigable.

T r a n s p o r t a t i o n  Must Be C o n d u c t e d  In the C u s t o m a r y  Modes of T ra dp  
a n d  Travel On W a t e r . A finding of n a v i g a b i l i t y  does not re qu ir e 
use or capability of use by any p a r t i c u l a r  m o d e  of transportation, 
o n l y  that the mode be customary. The c o u r t s  have h e l d  that 
c u s t o m a r y  m od es  of tr a nsport at io n on w at e r i n c l u d e  all r ec o gn i ze d  
types and methods of water carriage. Unusual or freak co nt rivance s 
a d a p t e d  for use only on a p a r t i c u l a r  s t r e a m  are excluded. 
Customary  modes of trade and travel on water in Alas ka  include, but 
are not limited to, barges, scows, tunnel boats, flat-bottom boats, 
poling boats, river boats, boats propelled by jet units, inflatable 
boats, and canoes. In plac es s u i t ab le  for h a r v e s t i n g  timber, the 
flotation of logs is considered a customary mode of transportation.

The mode of travel must also be p r i m a r i l y  w a t e r b o r n e .  Boats w h i c h  
may be taken for shore, overland portages qualify. The courts have 
r u l e d  that the use of a lake for t akeoff s and landings by 
f l o a t p l a n e s  is insufficient, in and of itself, to e s t a b l i s h  
n a v i g a b i l i t y .

Without expressly rejecting the claim, at least two court de c i si o ns  
in A l a s k a  h a ve  suggested that w i n t e r  travel on the su rf ac e of a 
frozen river or lake is probably not evidence of navigability. The 
r i v e r s  invo lv e d in the two ad ju d i c a t e d  ca s es  we r e bo th found 
n a v i g a b l e  b a s e d  upon summer use by boats, however, and it appe a r s 
likely that most waterbodies in Alaska that are used as highv/ays in 
v/inter can also be travelled by at least small boats in the summer. 
B e c au se  of this, the state need not rely u p o n  w i nt e r travel to 
su pport navigability.

W a t e rs  Must Be Na vi ga ble In Their Natural a n d  Q r t i i n a r y _ X m d i r i o n . 
A w a t e r b o d y  w h i c h  can be used for t r a n s p o r t a t i o n  only b e c au s e of 
s u b s t a n t i a l  ma n -m ad e  improvements to the c o n d i ti on  of the 
w a t e r c o u r s e  is not na vigable for title p ur pose s.  However, if 
t r a n s p o r t a t i o n  does or could o cc ur  on the w a t e r b o d y  even w i t h o u t  
the i m p r ov e me n ts  and the im p ro ve m en t s w o u l d  only ma ke  
transportation easi er or faster or possible for larger boats (e.g., 
dredging), it is still c o ns id e r e d  n a vigabl e for title purposes.

The presence of physical obstructions to navigati on  (rapids, falls, 
log-jams, etc.) does not render a w a t e r w a y  n o n - n a v i g a b l e  if the 
o b s t r u c t i o n  can be navigated d e s p i t e  the d i f f i c u l t i e s  or if the 
o b s t r u c t i o n  can be avoided by o t h e r  means, su ch  as portaging, 
lining, or poling. A waterbody is also n a v i g a b l e  even if se a s on a l 
f l u c t u a t i o n s  do not allow it to be n a v i ga te d  at all times of the 
year. However, a wa t er b od y w hi c h is only n a v i g a b l e  at infrequent  
and unpredictable periods of high w a t e r  is not nor ma l ly  c o n s i d e r e d
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nav igable.  T h e  face that a w a t e r b o d y  may be frozen for se ve ra l 
m o n t h s  of the y e a r  does not r en d er  it n o n - n a v i g a b l e  if it is 
n a v i g a b l e  in its u nfrozen  condition.

T i t l e  N a v i g a b i l i t y  Is Det ermined  As Of The Date Qf S t a t e h o o d . To 
be considered na vi gable for title purposes, the waterbody must ha ve  
been navigable in 1959 (when A l a s k a  became a s t a t e ) . This e l e m en t  
of the navigabil it y test focuses on  the physical ch aracteristics of 
the w a t e r b o d y  a nd  whether t h os e  c h a r a c t e r i s t i c s  have c h a n g e d
s i g n i f i c a n t l y  si nc e  statehood. Most w a t e r b o d i e s  h a v e  not 
p h y s i c a l l y  c h a n g e d  enough s i n c e  s t a t e h o o d  to alter  th e ir
navigability. A s s u m i n g  there h a v e  been no si gn i fi c an t  c h a n g e s  in 
the physical characteristics of the waterbody, a w a t e r b o d y  that is 
n a v i g a b l e  today w o u l d  be c o n s i d e r e d  legally n a v i ga b le  in 1959 as 
well. E x c e p t i o n s  might include the creation, by natural or  man- 
made causes after statehood, of a totally n e w  lake, river or canal 
now used for navigation. Such a w a t e r b o d y  w o u l d  not be c o n s i d e r e d  
n a v i g a b l e  for ti tle purposes. Conversely, a v/aterbody v/hich was 
n a v i ga b le  in 1959 but, because of natural or m a n- ma de  p h y s i c a l  
changes, is no longer navigable in fact w o u l d  still be c o n s i d e r e d  
na vi g ab l e for title purposes.

NA VI GA BILITY C R I T E R I A  D I S PU T ES

B e c a us e  of d i f f e r i n g  legal i n t e r p re t at i on s of court n a v i g a b i l i t y  
decisions, se ve ra l  aspects of the criteri us ed  by the s t a t e  to
d e t e r m i n e  n a v i g a b i l i t y  have b e e n  d i s p u t e d  by the federal
government. As a direct result of these c r i t e r i a  disputes, ma ny  
waterbodies considered navigable b y  the st at e have been d e t e r m i n e d  
n o n - n a v i g a b l e  by the federal government.

The major criteria dispute has been over the type or purpose of the 
t r a n s p o r t a t i o n  r eq ui red to e s t a b l i s h  na vi gability . The federal 
government has asserted that a waterway must be used, or c a p a b l e  of 
use, for transporting commerce to be co n si d e r e d  navigable. Other, 
"noncommercial" t ra nspo rt at ion us es  are not c o n s i d e r e d  s u f f i c i e n t  
to establish navigability. In this context, the federal g o v e r n m e n t  
has c l ai m ed  that the only r elev an t "commercial" t r a n s p o r t a t i o n  is 
the distribution of goods for sale or barter, or the t ra n sp or ta tion 
for hire of people or things. T h e  federal g o v e r n m e n t  has a d m i t t e d  
that profes si on ally guided transportation on Alaska's rivers, lakes 
and streams constitutes commerce, but n ev e rt h e l e s s  has a r g u e d  that 
the wa te rs  are not being u s e d  as a n a v i g a b l e  "highway" w h e n  
recreation is involved, but r at he r  more as an a m us em ent park. The 
federal government has therefore claimed  that w aters  used  o n l y  for 
commercial recreation are legally nonnavigable even though they may 
be n a vi g ab l e in fact.
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T h r o u g h  the w o r k  of the sta te 's  n a v i g a b i l i t y  program, this 
d e f i n i t i o n  has be e n  repe at e dl y  rej ec t ed  by the courts, most 
r e c e n t l y  in the G u l k a n a  River case. Alaska  v. U n i t e d  S t a t e s . 662 
F .S u p p . 4 5 5  (D.Alaska 1986), a f f i r m e d  sub nom. A l a s k a  v. Ahtna. 
Inc. . 891 F . 2 d  1401 (9th C i r . 1989). A p p l y i n g  the correct
d e f i n i t i o n  of n avigab il it y, many  of the s u b m e r g e d  lands that the 
federal government a t te mp ted to convey to ANCSA co rporations should 

■have been recognized as belonging to the state. The state appe al ed 
many  conveyances to protect its title. As o c c u r r e d  in the Kankik- 
N a t i o n  Rivers appeal, Appeal of D o v o n . 86 I.D. 692 (ANCAB 1979), 
A l a s k a  Native c o r p o r a t i o n s  also found it n e c e s s a r y  to challe ng e 
erroneous federal determinations of non-navigability to insure they 
would not be dep r iv e d of any p o r t i on  of their e n t i t l e m e n t  by  being 
c h a r g e d  for s u b m e r g e d  land owned by the state.

Th e federal g o v e r n m e n t  has also a r g u e d  that a l u m i n u m  boats, boats 
p r o p e l l e d  by jet units, infl at ab le boats a nd c a n oe s  a re  not 
c u s t o m a r y  m o de s  of travel for the p u r p o s e  of d e te r m i n i n g
navigability in Alaska. As a result, many waterbodies na vigated by 
these types of wat' .craft have been found legally n o n - n a v i g a b l e  by 
the federal g o v e r n m e n t .  The c l a i m  is that t he se  bo at s represent 
p o s t - s t a t e h o o d  t e c h n ol o gi c al  advances, are too small to be
c o n s i d e r e d  "com me rci al", or that most "commercial" use of the
w at e rc r a f t  d e v e l o p e d  a f t e r  statehood.

Anothe r navigability di spute involves remote, i s o l a t e d  lakes. The 
fe de ra l go v er n m e n t  has found m a n y  of these lakes le ga l ly  non- 
naviga ble, ev e n t h o u g h  they a re  p h y si c al l y c a p a b l e  of being 
navigated. The federal government's contention is that a navigable 
connection to an ot he r area is n e c e s s a r y  to make travel on a remote 
lake worthwhile. Otherwise, the federal g o v e r n m e n t  vie ws  the lack 
of de v el o p m e n t  in the area a r o u n d  the i s o l a t e d  lake as an
i n di c a t i o n  that the lake will never be us ed  for commer ci al
t r a n s p o r t a t i o n .

To resolve t h es e  n a v i g a b i l i t y  c riteri a disputes, the st ate has
a c t i v e l y  p u r s u e d  a limit ed  n u m b e r  of court cases ch alle ng in g 
pa rticular findings of no n- navig a bi l it y  by the federal government. 
With the sole exce pt io n of floatplanes, the courts have a g r ee d with 
the naviga bility criteria presented by the State of Alaska a nd  have 
r e j e c t e d  the l i m i t a t i o n s  s u g g e s t e d  by the federal government. 
T he s e cases include:

G u l k a n a  River. In this case, b o t h  in the U.S. D i s t r i c t  C ou r t and
on appeal to the U.S. Court of Appeals, the federal courts rejected
the federal g o v e r n m e n t ' s  r e st ri c t i v e  i n t e r pr e ta ti o n of the phrase 
" hi ghway of commerce" in the title navigability test. The federal 
district court stated that to d e m o n s t r a t e  navigability, it is only 
nece ssary to show that the w a t e r b od y is p h y s i c a l l y  c a p a b l e  of "the
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most b a s i c  form of commercial u se :  the t r a n s p o r t a t i o n  o f  p eop le  or g o od s . "  Because the Gulkana R iv e r  can be used fo r  the t r a n s p o r t a t i o n  o f  p eop le  o r  goods , the Gulkana R iv e r  was found n a v i g a b l e .  A la ska v .  United S t a t e s . 662 F .Supp .455 (D.Alaska 1 98 7 ) .  On app e a l ,  the cou r t  o f  a p p e a l s  a f f i rm e d  the d i s t r i c t  c o u r t ' s  f in d in g  o f  n a v i g a b i l i t y .  A laska v .  Ahtna. I n c . . 892 F.2d 1401 (9th C i r .  1989) . The cou r t  o f  a p p e a l s  found th a t  th e  modern use o f  the Gulkana R iv e r  f o r  gu ided hun t ing , f i s h i n g  and s i g h t s e e i n g  t r i p s  i s  a commercia l use and, s i n c e  the p h y s i c a l  c h a r a c t e r i s t i c s  o f  the r i v e r  have not s i g n i f i c a n t l y  changed s in c e  1959, p ro v id e s  c o n c l u s i v e  e v id en c e  th a t  the r i v e r  was s u s c e p t i b l e  o f  commercia l use a t  s t a t e h o o d .  The c ou r t  a l s o  found th a t  modern i n f l a t a b l e  r a f t s  can be used to e s t a b l i s h  n a v i g a b i l i t y .  In Ap r i l  1990, the United S t a t e s  Supreme cou r t  d en ied  a r e q u e s t  by Ahtna, Inc . to r e c on s id e r  and over tu rn  the court o f  app ea l s  d e c i s i o n .  The Gulkana R iv e r  p r e c ed en t  i s  now b ind ing  on a l l  f u t u r e  n a v i g a b i l i t y  d e t e rm in a t i o n s  in A la sk a .
Kandik and Marion R i v e r s . In t h i s  a dm in i s t r a t i v e  appea l ,  the S t a t e  o f  A la sk a  and Doyon L im ited , an ANCSA r e g i o n a l  c o r p o r a t i o n ,  s u c c e s s f u l l y  e s t a b l i s h e d  th a t  the use or s u s c e p t i b i l i t y  o f  use of a r i v e r  o r s t r e am  by an 1 8 - 2 4 - fo o t  wooden r i v e r b o a t  c a p a b l e  of c a r r y in g  a t  l e a s t  1 ,000 pounds o f  g ea r  or s u p p l i e s  i s  s u f f i c i e n t  to e s t a b l i s h  n a v i g a b i l i t y .  Based upon the use of th e se  types  o f  boa ts  fo r  the t r a n s p o r t a t i o n  o f  goods and s u p p l i e s  by fu r  t r a p p e r s ,  as w e l l  a s  e x t e n s i v e  h i s t o r i c  and contemporary canoe u se ,  the cour t  found the Kandik and Nation r i v e r s ,  in I n t e r i o r  A la sk a ,  n a v i g a b l e .Aooeal o f Devon, 86 I .D .692  (ANCAB 1979) .
Alaonak R i v e r . In t h i s  f e d e r a l  d i s t r i c t  cou r t  c a s e ,  th e  Alagnak R i v e r ,  the Monvianuk R iv e r ,  Kukaklek Lake and Monvianuk Lake were aj.1 found n av ig ab l e .  These in t e r c onn e c t e d  w a t e rb od ie s  a r e  l o c a t e d  in the B r i s t o l  Bay reg ion  o f A la sk a ,  south o f Lake I l i am na .  The ir  p r im a ry  t r a n s p o r t a t i o n  use i s  f o r  commerc ia l ly  gu ided  hunt ing , f i s h i n g ,  and s i g h t s e e i n g  and fo r  government r e s e a r c h  and management. They a l s o  s e r v e  a s  a means o f  a c c e s s  f o r  l o c a l  r e s i d e n t s  to t h e i r  homes and to  the surround ing a r e a s  fo r  s u b s i s t e n c e  hunt ing and f i s h i n g .  A f t e r  s e v e r a l  y e a r s  o fl i t i g a t i o n ,  the f e d e r a l  government conceded th a t  th e s e  r i v e r s  and l a k e s  a r e  n a v ig a b le .  Alaska v. United S t a t e s . No. 82-201 (D.Alaska Feb. 2, 1985) .
Matanuska R i v e r . The recommended d e c i s i o n  in t h i s  a d m in i s t r a t i v e  a p p e a l  ag reed  w i th  the S t a t e  o f  A l a s k a ' s  p o s i t i o n  th a t  p o s t ­s t a t e h o o d  commerc ia l r i v e r  r a f t i n g  o p e r a t i o n s  a r e  s u f f i c i e n t  to e s t a b l i s h  n a v i g a b i l i t y .  Based upon th a t  typ e  o f  u se ,  thea d m in i s t r a t i v e  law judge who heard the c a s e  recommended th a t  the Matanuska R iv e r ,  in  S o u th c en t r a l  A la ska , be found n a v i g a b l e .  The S e c r e t a r y  o f  I n t e r i o r ,  ove r  the s t a t e ' s  o b j e c t i o n s ,  assumed j u r i s d i c t i o n  o v e r  the c a s e  and s t a y ed  implementa t ion o f  the
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recommended d e c i s i o n .  No a c t i o n  has been taken in  the c a s e  s i n c e  th a t  t ime . Anoeal o£ A la sk a , No. 82-1133 (IBLA Rec. D ec i s io n  Aug. 18, 1983)
S lonhuck e t  L ak e . The s t a t e  c l a im ed  th a t  th e  e x t e n s i v e  u se  o f  f l o a t p l a n e s  on Slopbucket Lake, a twenty a c r e  l ak e  a d j a c en t  to  Lake I l i am n a ,  was s u f f i c i e n t  to e s t a b l i s h  n a v i g a b i l i t y .  The f e d e r a l  c o u r t s  r e j e c t e d  t h i s  v iew. The c o u r t s  reasoned th a t  f l o a t p l a n e s  do not u se  th e  l a k e  a s  a n a v i g a b l e  highway; they j u s t  t a k e  o f f  and land th e r e .  Alaska v. United S t a t e s . 754 F .2d  851 (9th C i r . )  c e r t  d e n i e d . 106 S. Ct. 333 (1985) .

IDENTIFICATION.QF NAVIGABLE WATERS
Even i f  th e  c r i t e r i a  fo r  d e te rm in in g  n a v i g a b i l i t y  in  A la sk a  were t o t a l l y  ag r e ed  upon, i t  s t i l l  would be d i f f i c u l t  to p r e p a r e  a comple te  l i s t  o f  a l l  o f the n a v i g a b l e  l a k e s ,  r i v e r s  and s t r e am s  in th e  s t a t e .  Much of Alaska has not y e t  been su rv eyed  and many maps a r e  in a c c u r a t e  and o u t - o f - d a t e .  I t  i s  an immense and complex t a s k  s im p ly  to  i d e n t i f y  and l o c a t e  a l l  o f  the thousands o f named and unnamed l a k e s ,  r i v e r s  and s t r e am s  in the s t a t e  which might be c o n s i d e r e d  n a v i g a b l e .  Fur thermore , once a p o t e n t i a l l y  n a v i g a b l e  l a k e ,  r i v e r  o r s t ream  has been i d e n t i f i e d ,  d e t a i l e d  in fo rm a t ion  abou t i t s  s i z e  and u se s  i s  n e c e s s a r y  fo r  an a c c u r a t e  n a v i g a b i l i t y  d e t e rm in a t i o n .  Because o f  A l a s k a ' s  undeve loped and remote c h a r a c t e r ,  g a th e r in g  n a v i g a b i l i t y  in fo rm a t ion  i s  bo th  timeconsuming and e xp en s i v e .  F i n a l l y ,  a d m in i s t r a t i v e  n a v i g a b i l i t y  d e t e rm in a t i o n s  made by the s t a t e  o r  the f e d e r a l  government a r e  a lw a y s  s u b j e c t  to l e g a l  c h a l l e n g e ,  s i n c e  on ly  th e  c o u r t s  can a u t h o r i t a t i v e l y  de te rm ine t i t l e  to  submerged l an d s .
D e s p i t e  th e s e  d i f f i c u l t i e s ,  bo th  the s t a t e  and the f e d e r a l  government a r e  f r e q u e n t l y  c a l l e d  upon to  i s s u e  n a v i g a b i l i t y  d e t e rm in a t i o n s .  Although the requ irement th a t  BLM adhere  to  the meandering requirements o f the BLM Survey Manual has e l im in a t e d  the need f o r  n a v i g a b i l i t y  d e t e rm in a t i o n s  on the l a r g e r  r i v e r s ,  l a k e sand s t r e am s ,  which must now be meandered r e g a r d l e s s  o fn a v i g a b i l i t y ,  n a v i g a b i l i t y  d e t e rm in a t i o n s  a r e  s t i l l  r e q u i r e d  fo r  th e  sm a l l e r  r i v e r s ,  l a k e s  and s t r e am s  to d e te rm ine i f  th ey  a r e  to be meandered a t  th e  time o f  s u r v e y .  Because o f  t h i s ,  somen a v i g a b i l i t y  de te rm ina t ion s  a r e  s t i l l  made fo r  n ea r ly  eve ry  f e d e r a l  land  conveyance under ANCSA o r  th e  A laska S ta tehood  a c t .  The management p lan  f o r  n e a r l y  e v e r y  f e d e r a l  C on se rva t ion  System Unit (CSU) a l s o  a d d r e s s e s  the n a v i g a b i l i t y  i s s u e .
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F e d e r a l  n a v i g a b i l i t y  d e t e rm in a t i o n s  a r e  r ev iew ed  by th e  s t a t e  to in su re  th a t  a v a i l a b l e  in fo rmat ion source s  were used and i n t e r p r e t e d  c o r r e c t l y .  Where the f e d e r a l  government d e te rm ine s  n on -n a v ig ab l e  a waterbody which i s  c o n s id e r e d  n a v i g a b l e  by th e  s t a t e ,  th e  s t a t e  may p rov id e  the government w ith supp lementa l  in fo rm a t ion  about the use s  and c h a r a c t e r i s t i c s  o f  the waterbody to o b t a in  a r e d e t e rm in a t i o n  o f  n a v i g a b i l i t y .  Under some c i r c um s t an c e s  the s t a t e  needs to  make i t s  own n a v i g a b i l i t y  d e t e rm in a t i o n s ,  such as fo r  a o i l  and gas l e a s e  s a l e ,  l and  d i s p o s a l ,  m a t e r i a l  s a l e ,  mining c la im , o r  ano th e r  use o f s t a t e  land o r r e s o u r c e s  r e q u i r i n g  a d e t e rm in a t io n  o f  ownership o f  submerged land s w i th in  the a f f e c t e d  a r e a .
For l a r g e ,  undeveloped reg ions o f  A laska th e r e  may be l i t t l e  o r  no a c c u r a t e  waterbody use o r  p h y s i c a l  c h a r a c t e r i s t i c s  in fo rm a t ion  a v a i l a b l e  fo r  making n a v i g a b i l i t y  d e te rm ina t ion s .  When in fo rm a t ion  i s  l a c k in g ,  and i t  must make a n a v i g a b i l i t y  d e t e rm in a t io n ,  the s t a t e  i s  fo r c e d  to  r e l y  s o l e l y  upon the p h y s i c a l  c h a r a c t e r i s t i c s  shown on maps and a e r i a l  pho tog raph s .  In t h e s e  c a s e s ,  th e  s t a t e  i d e n t i f i e s  a s  n a v i g a b l e  a l l  s t r e am s  d ep i c t e d  on the U .S .G .S .  maps w i th  doub le  l i n e s  ( g e n e r a l l y  a t  l e a s t  70 f e e t  wide) and h av in g  an a v e r a g e  g r a d i e n t  o v e r  the l e n g th  o f  the s t r e am  o f no more than 50 f e e t  p e r  m i l e .  With r a r e  e x c e p t i o n s ,  the s t a t e ' s  e x p e r i e n c e  has been th a t  s t r eam s o f  t h i s  typ e  a r e  deep enough and wide enough to be n a v ig ab le  by boa ts  c a r ry in g  p e r son s  or goods and must t h e r e f o r e  be c o n s id e r e d  l e g a l l y  n a v i g a b l e .  Streams d ep i c t e d  w i th  s i n g l e  l i n e s ,  a l th ough  narrower in  w id th , may a l s o  be l i s t e d  as p o t e n t i a l l y  n av ig ab le  i f  they have g r a d i e n t s  o f  s u b s t a n t i a l l y  l e s s  than 50 f e e t  p e r  m i le  and a r e  a t  l e a s t  10 m i l e s .
I f  th e r e  i s  no p u b l i c  use o r  p h y s i c a l  c h a r a c t e r i s t i c s  in fo rm a t ion  r e a d i l y  a v a i l a b l e  fo r  l a k e s ,  th o s e  l ak e s  which a r e  shown on maps and a e r i a l  photographs as hav ing a n a v ig a b l e  w a t e r  connec t ion  w i th  o th e r  n a v i g a b l e  w a t e r s ,  o r  which a r e  a c c e s s i b l e  by sh o r t  o v e r l a n d  p o r t a g e s ,  a r e  con s id e r ed  n a v i g a b l e  r e g a r d l e s s  o f  the s i z e  o f  the lak e .  These l ak e s  a r e  part o f  a system of in te r connec ted  n a v i g a b l e  w a t e r s .  I f  a l ak e  i s  t o t a l l y  i s o l a t e d ,  i t  w i l l  be in c luded  on the s t a t e ' s  n a v i g a b i l i t y  maps i f  i t  i s  a t  l a s t  1 1/2 m i le s  long . That l e n g th  i n s u r e s  th a t  the l a k e  can be used a s  a "highway". Fu tu re  j u d i c i a l  d e c i s i o n s  i n t e r p r e t i n g  the "highway" requ irement fo r  i s o l a t e d  l a k e s  cou ld  sho r ten  o r  leng then t h i s  1 1/2 m i le  " r u l e  of thumb."
The s t a t e  r e co gn iz e s  th a t ,  under some c i r cum s tan c e s ,  l a k e s  sm a l l e r  than 1 1/2 m i le s  long can be and a r e  used as n av ig ab le  highway. In tho se  c a s e s ,  when known, t h e s e  sm a l l e r  l a k e s  a r e  a l s o  d e p i c t e d  on th e  s t a t e ' s  n a v i g a b i l i t y  map. Moreover, a s  a rnatte i o f a dm in i s t r a t i v e  p o l i c y  and conven ience only , the s t a t e  may sometimes make an e x c e p t io n  to  the 1 1/2 m i le  s tanda rd  in the e x t r em e ly  wet
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r e g i o n s  o f  th e  s t a t e ,  in c lu d in g  some a r e a s  in the Yukon-Kuskokwim D e l t a ,  Yukon F l a t s  and on the North S lope .  In th e s e  a r e a s ,  an i s o l a t e d  l ak e  might need to be 2-3 m i le s  long to  be inc luded on the s t a t e ' s  n a v i g a b i l i t y  maps. A lthough sm a l l e r  l a k e s  in th e s e  a r e a s  a r e  c a p a b l e  o f  be ing used fo r  t r a n s p o r t a t i o n  and should be found n a v i g a b l e  by th e  c o u r t s ,  the s t a t e  has d ec id ed  to  c o n c en t r a t e  i t s  l im i t e d  r e s o u r c e s  in  p r o t e c t i n g  th e  l a r g e r  w a t e rb od ie s  f i r s t .
NAVIGABLE WATERS WITHIN PRE-STATEHOOD,.FEDERAL WITHDRAWALS

Although d i s p u t e s  ove r  which w a te r s  in  Alaska a r e  n av igab le  a r e  the most frequen t cause o f submerged land  ownership d i s p u t e s ,  th e r e  i s  a n o th e r  major l e g a l  i s s u e  which pose s  a t h r e a t  to A l a s k a ' s  s o v e r e i g n  c l a im  to  th e  beds o f  n a v i g a b l e  w a t e r s .  Even where n a v i g a b i l i t y  i s  conceded , the f e d e r a l  government o f t en  contends th a t  t i t l e  to the submerged lands d id  not v e s t  in the s t a t e  i f  the a r e a  was withdrawn or r e s e r v e d  by the f e d e r a l  government on the d a t e  o f  s t a t e h o o d .  Within N a t iv e  conveyance a r e a s ,  the f e d e r a l  government has used t h i s  c la im  o f  " r e s e r v e d  submerged lands" to j u s t i f y  i t s  a t t em p t s  to convey th e  beds o f  n a v ig a b l e  w a t e r s  in f u l f i l lm e n t  o f  the N a t iv e  e n t i t l em e n t s .  Within s t a t e  s e l e c t i o n s ,  th e  f e d e r a l  government has used th e  same c l a im  to charge  the a c r e a g e  o f  submerged lands  a g a i n s t  th e  s t a t e ' s  e n t i t l em en t .
The s t a t e  s t r o n g l y  d i s a g r e e s  w i th  t h i s  f e d e r a l  c la im  and has a c t i v e l y  pursued a number of cou r t  c h a l l e n g e s  to r e s o lv e  the i s s u e .  In a d d i t i o n  to  numerous appea ls  from f e d e r a l  d e c i s i o n s  to convey or ch a rg e  f o r  th e  beds o f  n a v ig a b l e  w a t e r s ,  the s t a t e  was a c t i v e l y  in v o l v e d  a s  a f r i e n d  o f  the c o u r t  in one c a s e  b e fo r e  the United S t a t e s  Supreme Court and c o n t in u e s  to be in vo lv ed  in ano ther  Supreme Court c a s e  which p re sen t s  t h i s  i s s u e .  The pending c a s e  i s  Un i t e d  S t a t e s  v. A l a s k a . U.S. SuDreme Court 84 O r ig in a l  ( f i l e d  Jun e ,  1979) .
On June 8, 1987 th e  Court i s s u e d  i t s  d e c i s i o n  in Utah v. UnitedS t a t e s . No. 85-1772 ( f i l e d  Oct. 14, 1986) . In t h i s  c a s e  thef e d e r a l  government, in i976 , i s s u e d  o i l  and ga s  l e a s e s  f o r  land und e r l y in g  Utah Lake, a n a v ig a b l e  waterbody l o c a t e d  in Utah. The s u i t  sought a d e c l a r a t o r y  judgement th a t  Utah, r a th e r  than the United S t a t e s  ho ld s  the lands under n a v i g a b l e  w a te r s  in the t e r r i t o r i e s  in t r u s t  fo r  fu tu r e  s t a t e s ,  and, absen t a p r i o r  conveyance by the f e d e r a l  government to t h i r d  p a r t i e s ,  a s t a t e  a c q u i r e s  t i t l e  to  such land upon e n t e r i n g  the Union on an "equal f o o t in g "  w i th  th e  o r i g i n a l  13 s t a t e s .
The Supreme Court h e ld  th a t  t i t l e  d id  pass to the s t a t e  upon U tah 's  adm i s s i o n  to  the Union. They h e ld  th a t  th e r e  i s  a s t r on g  presumpt ion a g a i n s t  f in d in g  c o n g r e s s i o n a l  i n t e n t  to d e f e a t  a s t a t e ' s  t i t l e ,  and, tha t in l i g h t  o f  the longs tand ing p o l i c y  o f  the f e d e r a l  governmen t ' s  ho ld ing land under n a v i g a b l e  w a te r s  f o r  the
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u l t im a t e  b e n e f i t  o f  fu tu r e  s t a t e  a b s en t  e x c e p t i o n a l  c i r c um s tan c e s ,  an in t e n t  to d e f e a t  a s t a t e ' s  e q u a l  f o o t in g  e n t i t l em en t  cou ld  not be i n f e r r e d  from th e  mere a c t  o f  the r e s e r v a t i o n  i t s e l f .  The U n i t ed  S t a t e s  would not m ere ly  be r e q u i r e d  to  e s t a b l i s h  th a t  Congre s s  c l e a r l y  in tended  to i n c l u d e  land  under n a v i g a b l e  w a t e r s  w i t h i n  the f e d e r a l  r e s e r v a t i o n ,  but would a d d i t i o n a l l y  have to e s t a b l i s h  tha t Congress a f f i r m a t i v e l y  in tended to d e f e a t  the fu tu r e  s t a t e ' s  t i t l e  to  such land .
T h is  d e c i s i o n  has s i g n i f i c a n t  r a m i f i c a t i o n s  w i th in  A la sk a ,  s i n c e  o v e r  95 m i l l i o n  a c r e s  - more than 25% o f  the t o t a l  a r e a  o f  the s t a t e  - was e n c lo s e d  w i th in  v a r i o u s  f e d e r a l  w i thd raw a l s  andr e s e r v a t i o n s  a t  th e  t ime A la ska became a s t a t e .

NAVIGABLE WATERS WITHIN ANTLCA CONSERVATION SYSTEM (JNTTS
On December 2, 1980, the A la sk a  N a t iona l  I n t e r e s t  LandsConse rva t ion  Act became law. Th is  a c t  c r e a t e d  or added 104.3 m i l l i o n  a c r e s  to  v a r i o u s  f e d e r a l  c o n s e r v a t i o n  sys tem u n i t s .B ecause  th e se  "w i thd raw a ls "  o c c u r r e d  a f t e r  the d a t e  o f  s t a t e h o o d ,th e r e  i s  no d isagreement between th e  s t a t e  and f e d e r a l  governments t h a t  n a v ig ab l e  w a t e r s  v/ith in th e  v a r i o u s  CSU's a r e  owned by the s t a t e .  However, t h e r e  i s  some d i s ag r e em en t on the amount o fa u t h o r i t y  the f e d e r a l  land managers may have to  r e g u l a t e  th e s es t a t e  owned submerged lan d s .
The U.S. C o n s t i t u t i o n  g i v e s  Congress c e r t a i n  l im i t e d  powers to c o n t r o l  uses on s t a t e  owned submerged land . These a r e  known as  the P ro p e r t y  C lause , N a v ig a t i o n a l  S e r v i t u d e  and the Commerce C lau se .  The e x t e n t  o f t h e s e  powers i n v o l v e s  complex l e g a l  q u e s t i o n s .  However, even assuming th a t  Congress has the power to  r e g u l a t es t a t e - ow n ed  submerged land s  in A la sk a ,  th e  United S t a t e s  Supreme Court has ru led  t h a t  Congress may choose not to  e x e r c i s e  th a t  power, thus l e a v in g  r e g u l a t i o n  t o t a l l y  up to  the s t a t e .  E scanaba Co. v .  Ch icago . 107 U.S. (17 O t to . )  678 (1883) . Whether Congress has done that can on ly be de te rm ined by examining the f e d e r a l  laws p a s s ed  by Congress d e a l in g  with A la sk a  l a n d s .  Another p o s s i b i l i t y  i s  th a t  the s t a t e  and f e d e r a l  governments have concu r r en t  j u r i s d i c t i o n ,  s h a r in g  th e  a u t h o r i t y  to r e g u l a t e  submerged l an d s .
In ANILCA, Congress d id  not take away the s t a t e ' s  power to r e g u l a t e  s t a t e - ow n ed  submerged lands v/ i th in  f e d e r a l  CSU's in A la sk a .Numerous p r o v i s i o n s  in  ANILCA r e c o g n i z e  and r e s p e c t  th e  s t a t e ' sa u th o r i t y  over s ta te -owned  land . In some c a s e s ,  however, Congress may have a t t emp ted  to  g i v e  th e  f e d e r a l  land managers some con cu r r en t  a u t h o r i t y  to  r e g u l a t e  n a v i g a b l e  w a t e r s  w i th in  CSU's.
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The s t a t e ,  where p o s s i b l e ,  c o o p e r a t e s  w i th  r a t h e r  than c o n f r on t s  th e  f e d e r a l  l and  managers. Th is  c o o p e r a t i o n  o f t e n  t a k e s  th e  form o f  a memorandum o f unde r s t and ing  t h a t  d i s c u s s e s  management i s s u e s  and how they w i l l  be r e s o lv ed .  D i f f e r e n c e s  do occur however, o ve r  i s s u e s  such a s  column management and r e s t r i c t i o n s  on mining.
I I .  LEGAL AND POLTCY GUIDELINES GOVERNING MANAGEMENT SUBMERGED LANDS AND PUBLIC WATERS

.PUBLIC....TRUST DOCTRINE
The s t a t e  has s p e c i a l  d u t i e s  and management c o n s t r a i n t s  w i th  r e s p e c t  to  s t a t e  owned land und e r l y in g  n a v i g a b l e  w a t e r s .  These s p e c i a l  d u t i e s  and management c o n s t r a i n t s  a r i s e  from the A la ska  C on s t i tu t io n .  The Alaska C on s t i tu t io n  c on ta in s  numerous p r o v i s i o n s  embrac ing the p r i n c i p l e s  commonly known a s  the p u b l i c  t r u s t  d o c t r i n e .  The pub l i c  t r u s t  d o c t r i n e  i s  remarkable both fo r  i t s  age and fo r  i t s  v i g o r .  Rooted in th e  customs o f  the s e a f a r i n g  Greeks and Romans, i t  has evo lv ed  to  become one o f  the most e f f e c t i v e  s a f e g u a r d s  o f  p u b l i c  r i g h t s .  B a s i c a l l y ,  the t r u s t  r e f l e c t s  an unde r s t and in g  o f  the an c i e n t  con cep t  th a t  n a v ig a b l e  w a t e r s ,  t h e i r  bed s  and t h e i r  banks, shou ld  be en joyed  by a l l  the peop le  b e c au s e  th e y  a r e  too importan t to be r e s e r v e d  fo r  p r i v a t e  u se .
In America , th e  concept o f  p u b l i c  r i g h t s  to  p u b l i c  w a t e r s  was r e c o g n i z e d  s i n c e  the e a r l y  day s  o f  the M assa chu se t t s  Bay Colony where the g r e a t  Pond Ordinance o f  1641 guaranteed the r i g h t  to  f i s h  and fowl in ponds g r e a t e r  than 10 a c r e s ,  a long  with the freedom to p a s s  through p r i v a t e  p ro p e r ty  to  do so.
By 1821, American c o u r t s  were pronouncing the law o f p u b l i c  t r u s t  a s  we know i t  today . This does not mean th a t  no w a t e r - r e l a t e d  development can take  p l a c e .  The p u b l i c  t r u s t  d o c t r i n e  p e rm i t s  s t a t e s  to  improve waterways by c o n s t r u c t i n g  p o r t s ,  docks and wharves ,  thus fu r th e r in g  th e  purposes  o f  the t r u s t .  G en e r a l l y  sp e ak in g ,  the p e o p l e ' s  t r u s t  r i g h t s  may be a l i e n a t e d  on ly  in  ways t h a t  f u r t h e r  o v e r a l l  t r u s t  u s e s ,  and in r e l a t i v e l y  sma l l  p a r c e l s .
I l l i n o i s  C en t r a l  R a i l r o ad  Company v. I l l i n o i s ,  146 U.S. 387 ,452(1982) , i n v o lv ed  a g ran t by th e  S t a t e  o f  I l l i n o i s  o f  one thousand a c r e s  o f the bed o f  Lake Mich igan , c o n s t i t u t i n g  the e n t i r e  harbor o f  the C ity  o f  Chicago, to the I l l i n o i s  C en t r a l  R a i l ro ad .  The U.S. Supreme Court h e ld  th a t  the g r a n t  was r e v o k ab le ,  th a t  th e  s t a t e  h e ld  the land in  t r u s t  fo r  the p u b l i c ,  and th a t  i t  was pow er le s s  to r e l i n q u i s h  i t s  r i g h t s  a s  t r u s t e e .
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The c o u r t  went on to say th a t  l an d  u nd e r l y in g  n a v i g a b l e  w a t e r s  i s  much more than a s imp le  p ro p e r t y  r i g h t .
[I ] t  i s  a t i t l e  d i f f e r e n t  in  c h a r a c t e r  from th a t  which the s t a t e  ho ld s  in lands in tended f o r  s a l e .  I t  i s  d i f f e r e n t  from the t i t l e  which the United S t a t e s  h o ld s  in  the p u b l i c  lands which a r e  open to preemption and s a l e .  I t  i s  a t i t l e  h e ld  in t r u s t  f o r  the peop le  o f  th e  s t a t e  t h a t  they may en joy  the n a v i g a t i o n  o f  the w a t e r s ,  c a r r y  on commerce o v e r  them, and have l i b e r t y  of f i s h in g  t h e r e in  f r e e d  from the o b s t r u c t i o n  or i n t e r f e r e n c e  o f  p r i v a t e  p a r t i e s . . .  The t r u s t  d e v o lv in g  upon the s t a t e  fo r  the pub l i c ,  and which can on ly  be d i s ch a r g e d  by the management and con t ro l  o f  p rop e r ty  in  which the p ub l i c  has an i n t e r e s t ,  cannot be r e l i n q u i s h e d  by a t r a n s f e r  o f the p r o p e r t y .

In th e  19 th  c en tu r y  the pu rpo se s  o f  th e  t r u s t  were g e n e r a l l y  d e s c r ib e d  a s  "commerce, n a v ig a t io n  and f i s h e r y . "  Th is was l o g i c a l  b e c a u s e  th e  ma jo r waterways were e s s e n t i a l  h ighways o f  commerce. But a s  o th e r  v a lu e s  became i n c r e a s i n g l y  impor tan t ,  c o u r t s  began to r e c o g n i z e  r e c r e a t i o n  and env ironmen ta l  p r o t e c t i o n  among the purposes f o r  which the t r u s t  e x i s t s .  As a C a l i f o r n i a  cour t s a i d  in 1971 , "w i th  our e v e r  i n c r e a s i n g  l e i s u r e  t im e . . . a n d  the e v e r  i n c r e a s i n g  need fo r  r e c r e a t i o n a l  a r e a s  i t  i s  e x t r em e ly  important th a t  the p u b l i c  need not be d en ied  u se  o f r e c r e a t i o n a l  w a t e r . . .  the r u l e  i s  t h a t  a n a v ig a b l e  s t r e am  may be u sed  by th e  p u b l i c  fo r  b o a t in g ,  swimming, f i s h in g ,  hunting and a l l  r e c r e a t i o n a l  pu rpo se s . "  P eoo le  ex r e l . Baker v. Mack. 19 C a l .  App. 3d 1040, 1044 (1971) ,
The A laska c o n s t i t u t i o n  p rov ide s  p r o t e c t i o n s  s im i l a r  to the p u b l i c  t r u s t  d o c t r i n e  p r o t e c t i o n s  t h a t  cannot be d i s r e g a r d e d  by the l e g i s l a t u r e  o r  o v e r ru l e d  by th e  c o u r t s .  A r t i c l e  V I I I ,  s e c .  3 p r o v i d e s ;  "Wherever o c cu r r in g  in  t h e i r  n a tu r a l  s t a t e ,  f i s h ,  w i l d l i f e  and w a t e r s  a r e  r e s e r v e d  to  the p eop le  f o r  common u s e . "  A f t e r  r e v i ew in g  the p u b l i c  t r u s t  d o c t r i n e  in  Owsichek v. S t a t e .  Guide L i c e n s i n g . 763 P .2d 4J38 (A laska 1988) ,  the A la sk a  Supreme Court e x p l a in e d  th a t  "the common u se  c l a u s e  was in tended to e n g r a f t  in our c o n s t i t u t i o n  c e r t a i n  t r u s t  p r i n c i p l e s  gua ran tee ing  a c c e s s  to th e  f i s h ,  w i l d l i f e  and v/ater r e s o u r c e s  o f  th e  s t a t e . "
In CWC F i s h e r i e s .  Inc. v. Bunker. 755 P2. d 1115 (Alaska 1988) , the A la sk a  Supreme Court a p p l i e d  th e  p u b l i c  t r u s t  d o c t r i n e  to t i d e l a n d s ,  h o ld in g  th a t  even a f t e r  conveyance , the t i t l e  remains s u b j e c t  to  con t inu ing  pub l ic  ea semen ts  fo r  pu rpo se s  o f  n a v i g a t i o n ,  commerce and f i s h e r y .
The 1985 A la sk a  l e g i s l a t u r e  r e co gn iz ed  the c o n s t i t u t i o n  a p p l i c a t i o n  o f p u b l i c  t r u s t  d o c t r in e  p r i n c i p l e s  in  A la sk a .  In an Act r e l a t i n g  to  the p u b l i c  o r  n a v ig a b l e  w a t e r s  o f  the s t a t e ,  the l e g i s l a t u r e
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found th a t  "the peop le  o f the s t a t e  have a c o n s t i t u t i o n a l  r i g h t  to f r e e  a c c e s s  to  th e  n a v ig a b l e  o r  p u b l i c  w a t e r s  o f  the s t a t e "  and t h a t  th e  s t a t e  "ho ld s  and c o n t r o l s  a l l  n a v i g a b l e  o r p u b l i c  w a t e r s  in  t r u s t  f o r  th e  u se  o f  the p eop le  o f  the s t a t e " .  85 SLA Ch. 82. In th e  same a c t ,  th e  l e g i s l a t u r e  r u l e d  t h a t  submerged land s a r e  " s u b j e c t  to  the r i g h t s  o f  the p eop le  o f  th e  s t a t e  to u se and have a c c e s s  to  the w a t e r  f o r  r e c r e a t i o n a l  pu rpo se s  o r  any o th e r  p u b l i c  pu rp o se  f o r  which the wa te r  i s  used o r  c a p a b l e  o f  be ing used c o n s i s t e n t  w i th  th e  p u b l i c  t r u s t . "
Courts  in. o th e r  s t a t e s  ove r  the y e a r s  have  d e f in e d  in somewhat d i f f e r e n t  ways the p u b l i c  uses th a t  a r e  p e rm i t t e d  and p r o t e c t e d  by th e  p u b l i c  t r u s t  a s  i t  a p p l i e s  to  submerged l an d s .  In r ev iew ing  th e s e  o th e r  c a s e s ,  i t  can c l e a r l y  be seen th a t  through time an e v e r  expand ing  d e f i n i t i o n  o f  the p u b l i c  u se s  p r o t e c t e d  by the p u b l i c  t r u s t  d o c t r i n e  i s  be ing  adopted . The C a l i f o r n i a  Supreme Court r e c e n t l y  h e ld  t h a t :

A lthough e a r l y  c a s e s  had e xp r e s s e d  th e  s cop e  o f  the p u b l i c ' s  r i g h t  in  ( land s  s u b j e c t  to  the p u b l i c  t r u s t )  as encompassing n a v i g a t i o n ,  commerce and f i s h i n g ,  th e  p e rm i s s i b l e  range of p u b l i c  uses i s  f a r  broader , in c lud ing  the r i g h t  to hunt, bathe o r swim, and the r igh t  to p r e s e r v e  the (pub l i c  t r u s t )  lands in t h e i r  n a tu r a l  s t a t e  as e c o l o g i c a l  u n i t s  f o r  s c i e n t i f i c  s tudy .  .City o f  B e r k e l e y  y . Sup e r io r  Court o£ Alameda, 603 P . 2d 362, 365 (C a l . 1980)
I t  i s  c l e a r  under th e  Alaska C on s t i tu t i o n  t h a t  th e  S t a t e  o f  A laska has the r e s p o n s i b i l i t i e s  o f a t r u s t e e  with r e s p e c t  to management o f land under ly ing n a v ig a b le  w a te r s .  Moreover, the Alaska l e g i s l a t u r e  has adopted a broad v iew o f the p u b l i c  u se s  p r o t e c t e d  or p e rm i t t e d  by the p u b l i c  t r u s t .  A c co rd in g ly ,  the A la sk a  A t to rney  G en e r a l ' s  O f f i c e  has determined tha t ,  u n t i l  the A laska Supreme Court r u l e s  on th e  q u e s t i o n ,  the s t a t e  should assume t h a t  a broad d e f i n i t i o n  of p u b l i c  r i g h t s  p r o t e c t e d  by the A la ska  C o n s t i t u t i o n  and the p u b l i c  t r u s t  d o c t r in e  a p p l i e s  in A laska , s im i l a r  to  the one adopted by the C a l i f o r n i a  Supreme Court . 1982 A t t y .  Gen. Op. No. 3 (June 10, 1982) .

PUBLIC WATERS
I t  i s  not on ly  th e  beds o f  n a v i g a b l e  v/a te rs  in  A la ska th a t  a r e  r e s e r v e d  in p u b l i c  ownership f o r  p u b l i c  u s e .  Under a r t i c l e  V I I I ,  s e c t i o n  3 o f  the A laska Con s t i tu t ion ,  a l l  w a t e r s  o c cu r r in g  in t h e i r  n a t u r a l  s t a t e  a r e  r e s e r v e d  to the peop le  f o r  common u se .  A r t i c l e  V I I I ,  s e c t i o n  14 o f  the A laska C o n s t i t u t i o n  a l s o  p ro v id e s  fo r  the b ro ad e s t  p a s s i b l e  a c c e s s  to and use o f  s t a t e  v/aters by the g en e r a l  p u b l i c .
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S e c t i o n  14. A c ce s s  to  Nav igab le  W a te r s . F ree  a c c e s s  to the n a v ig a b l e  o r  p u b l i c  w a t e r s  o f  the s t a t e ,  a s  d e f i n e d  by the l e g i s l a t u r e ,  s h a l l  not be den ied  any c i t i z e n  o f  th e  United S t a t e s  o r  r e s i d e n t  o f  the s t a t e ,  e x c ep t  t h a t  the l e g i s l a t u r e  may by g e n e r a l  law r e g u l a t e  and l im i t  such a c c e s s  f o r  o th e r  b e n e f i c i a l  u s e s  o r  p u b l i c  pu rpo ses .
Pursuant to t h i s  g ran t  o f a u th o r i t y ,  the A la sk a  S t a t e  L e g i s l a t u r e ,  in AS 3 8 . 0 5 . 3 6 5 ( 1 2 ) ,  d e f in e d  "n av ig ab le  w a t e r s "  a s  f o l l o w s :

" n a v ig a b l e  w a t e r s "  means any wa te r  o f  th e  s t a t e  forming a r i v e r ,  s tream, l ak e ,  pond, s lough, c r e ek ,  bay, sound, e s tu a r y ,  i n l e t ,  s t r a i t ,  p a s sag e ,  cana l  sea  o r  ocean , o r any o th e r  body o f  wa te r  o r  waterway w i th in  the t e r r i t o r i a l  l im i t s  o f  the s t a t e  or s u b j e c t  to  i t s  j u r i s d i c t i o n ,  t h a t  i s  n a v i g a b l e  in f a c t  fo r any u s e f u l  pub l i c  purpose, i n c l u d in a  but not l im i t e d  to water s u i t a b l e  fo r  commercial n a v ig a t io n ,  f l o a t i n g  o f lo g s ,  land ing and t a k e o f f  o f a i r c r a f t ,  and p u b l i c  boa t ing , t rapp ing ,  hunting w a t e r fow l  and a q u a t i c  an im a l s ,  f i s h i n g ,  o r  o th e r  p u b l i c  r e c r e a t i o n a l  pu rpo se s .
Th is d e f i n i t i o n  o f n a v ig ab le  v/aters does not d e f t . . a  s t a t e  ownership o f  submerged land in A la sk a .  The d e f i n i t i o n  o f  n a v i g a b i l i t y  fo r  ov/nership pu rposes  v/as d i s c u s s e d  e a r l i e r  in  t h i s  p ap e r .  Th is d e f i n i t i o n ,  however, does d e f in e  what t y p e s  o f  w a t e rb o d ie s  in A la sk a  a r e  a v a i l a b l e  f o r  p u b l i c  u se under th e  A la sk a  s t a t u t e s .
The A la ska  S t a t e  L e g i s l a t u r e  has b r o a d ly  con s t ru ed  the c o n s t i t u t i o n a l  p r o t e c t i o n s  fo r  p u b l i c  use o f  th e  w a t e r s  o f  the s t a t e .  In an Act (85 SLA chap. 82, c o d i f i e d  a s  AS 3 8 .0 5 .1 28 )  r e l a t i n g  to the n a v ig ab l e  o r  p u b l i c  v/aters o f  th e  s t a t e ,  the s t a t e  l e g i s l a t u r e  found:

(a)The peop le  o f  the s t a t e  have a c o n s t i t u t i o n a l  r i g h t  to f r e e  a c c e s s  to the n a v i g a b l e  o r p u b l i c  w a t e r s  o f  the s t a t e .
(b) Sub je c t  to the f e d e r a l  n a v i g a t i o n a l  s e r v i t u d e ,  th e  s t a t e  has f u l l  power and c o n t r o l  o f  a l l  o f  th e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  th e  s t a t e ,  both meandered and unmeandered, and i t  ho lds and c o n t r o l s  a l l  n av ig ab le  or p u b l i c  wa te r s  in t r u s t  fo r  th e  use o f  the p eop le  o f  th e  s t a t e .
(c) Ownership o f  land bo rd e r in g  n a v i g a b l e  o r p u b l i c  w a t e r s  does not g ran t  an e x c l u s i v e  r i g h t  to th e  u se  o f  the w a te r  and any r i g h t s  o f  t i t l e  to the land below the o rd in a r y  h igh w a te r  mark o r s u b j e c t  to  the r i g h t s  o f  th e  p eop le  o f  th e  s t a t e  to use and have a c c e s s  to the wa te r  fo r  r e c r e a t i o n a l  pu rpo se s  or any o th e r  p u b l i c  purposes f o r  which th e  wa te r  i s  used or c a p ab le  o f  b e ing  used c o n s i s t e n t  w ith  th e  p u b l i c  t r u s t .
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(d) This Act may not be con s t ru ed  to  a f f e c t  o r  a b r i d g e  v a l i d  e x i s t i n g  r i g h t s  o r c r e a t e  any r i g h t  o r  p r i v i l e g e  o f  the p u b l i c  to  c r o s s  o r  e n t e r  p r i v a t e  l and .
Thus, under th e  A la ska C on s t i t u t i o n  and t h i s  s t a t u t e ,  any s u r f a c e  wa te r s  c ap ab le  o f  use by the p u b l i c  d e f in ed  in AS 38 .05 .365 (12 )  a r e  a v a i l a b l e  to the p u b l i c ,  i r r e s p e c t i v e  o f  s t r eambed  ov/nership. F u r th e r ,  such p u b l i c  use  i s  no t c o n s id e r e d  a t a k in g  and i s  not s u b j e c t  to  i n v e r s e  condemnation a c t i o n .  P r i v a t e  ownersh ip i s  s u b j e c t  to  p u b l i c  r i g h t s  th a t  a r e  p r o t e c t e d  by the p u b l i ct r u s t .
In two Montana Supreme Court c a s e s  i n v o l v in g  th e  n a tu r e  o f  p u b l i c  r i g h t s  were th e  submerged l and s  a r e  p r i v a t e l y  owned, the cou r t  r u l e s  t h a t  p u b l i c  p o r t a g in g ,  an cho r ing ,  and o th e r  u se s  i n c i d e n t a l  to the use o f  the water a re  a l l ow ed .  The c ou r t  a l s o  found th a t  i f  t r a v e l  on th e  wa te r  o r  s treambed i s  o b s t r u c t e d ,  th e  p u b l i c  i s  a l low ed  to  use  the a d j a c e n t  p r i v a t e  land to  p o r t a g e  around the b a r r i e r  in the l e a s t  i n t r u s i v e  way p o s s i b l e ,  a vo id in g  damage to the p ro p e r t y  h o l d e r ' s  r i g h t s .  However, the p u b l i c  does not have the r i g h t  to  e n t e r  in to  or t r e s p a s s  a c r o s s  p r i v a t e  p rop e r ty  in o rd e r  to en jo y  th e  r e c r e a t i o n a l  use o f  s t a t e  owned v /a te r s .  The S t a t e  o f  Alaska a g r e e s  w ith t h i s  ru l in g  and b e l i e v e s  a s im i l a r  r u l i n g  would be made by our s t a t e  c o u r t s .

BOU N DA R IE S  OF  N A Y , G A B L E  W A TE R S

The s t a t e  i s  o f t e n  asked where p u b l i c  ov/nership o f  w a t e r  bod ie s  ends and p r i v a t e  ownership b e g in s .  There a r e  two t y p e s  o f  w a t e r  body b ound a r i e s  to a d d r e s s :  1) n o n - t i d a l  w a t e r  bounda r ie s  and 2) t i d a l  v/ater b ound a r i e s .  N on - t id a l  bounda r ie s  a r e  bounda r ie s  o f  l a k e s ,  r i v e r s  and s t r e am s .  T id a l  bounda r i e s  a r e  th e  boundar ie s  along any body o f  v/ater which i s  in f lu en c ed  by the r i s e  and f a l l  o f  the t i d e s .
l • Mont t i d a l  Water Bounda r i e s
The boundary between pub l i c  and p r i v a t e  ownersh ip i s  th e  "Ordinary High Water Mark" which i s  d e f in e d  in 11 AAC 53 .900 (23 )  a s  be ing - The mark a lon g  the bank o r sho re  up to  which the p r e s e n c e  and a c t i o n  o f  th e  n on t id a l  w a te r  a r e  so common and u su a l ,  and so long con t inu ed  in a l l  o r d in a r y  y e a r s ,  a s  to  l e a v e  a n a t u r a l  l i n e  impressed on the bank o r  shore and i n d i c a t e d  by e r o s i o n ,  s h e l v i n g ,  v e g e t a t i o n ,  o r  o th e r  d i s t i n c t i v e  p h y s i c a l  c h a r a c t e r i s t i c s .  A lsos e e  the A la sk a  S t a t e  Supreme Court d e f i n i t i o n  in Department: o fNatu r a l  Re.snnr-ces v. Pankrantz 538 P .2d 984, 988-89 (A laska 1975) . The o rd in a ry  high v/ater l i n e  can u s u a l l y  be o b s e r v ed  by th e  laymen simply by no t ing the v e g e t a t i o n  l i n e  or w e l l  d e f i n e d  s t r e am  banks.
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The boundary between t i d a l  w a te r  b od ie s  and p r i v a t e / p u b l i c  owned up lands i s  th e  Mean High Water L in e .  Mean h igh  wa te r  l i n e  asd e f i n e d  by 11 AAC 53 .900(15) i s :  The t i d a l  datum p lan e  o f  thea v e r a g e  o f  a l l  the high t i d e s ,  a s  would be e s t a b l i s h e d  by theNat iona l Geode t ic  Survey, a t  any p l a c e  s u b j e c t  to  t i d a l  i n f l u e n c e .
Th is  l i n e  i s  not r e a d i l y  o b s e r v a b l e  b e c au se  i t  i s  a l i n e  o f  known e l e v a t i o n  which i n t e r s e c t s  the land s u r f a c e .  The mean h igh wate r  l i n e  can be a c o n s id e r a b l e  d i s t a n c e  be low th e  v e g e t a t i o n  l i n e  because extreme high water w i l l  denude the beach above the l i n e  o f mean high w a te r .  The only way tha t the l o c a t i o n  o f  mean high water  l i n e  can be a c c u r a t e l y  determined i s  by d i f f e r e n t i a l  l e v e l i n g  from known bench marks o r  by o p e r a t in g  a t i d e  gauge fo r  a s u f f i c i e n t  p e r i o d  o f  t ime to  determ ine the mean h igh w a t e r  e l e v a t i o n .  The l i n e  o f  mean h igh wate r  l i n e  can be approx imated  by time coo rd in a ted  ob s e r v a t io n s  o f the d a i l y  p r e d i c t i o n s  f o r  h igh and low w a t e r s ,  p r e d i c t e d  by NOAA, a s  they r e l a t e  to  th e  p u b l i s h e d  mean high wate r  e l e v a t i o n .  This method can be h ig h l y  u n r e l i a b l e  becau se  sm a l l  e r r o r s  in  the p r e d i c t i o n s  or  o b s e r v a t i o n s  can t r an s fo rm  in to  l a r g e  e r r o r s  in the h o r i z on ta l  l o c a t i o n ;  t h i s  i s  e s p e c i a l l y  t r u e  in a r e a s  where th e  beach g r a d i e n t  i s  v e ry  f l a t .
I t  i  impor tan t to  note th a t  in some a r e a s  such a s  P r in c e  Wil l iam Soun th e  mean h igh wa te r  l i n e  boundary i s  c o n s i d e r a b l y  h igher  than the c u r r e n t  mean high v/ater l i n e  b e c au s e  th e  boundary became f i x e d  a t  th e  1964 p re -quake l o c a t i o n .  In t h i s  i n s t a n c e  the boundary between s t a t e  owned t i d e l a n d s  and th e  uplands would be e s t a b l i s h e d  a t  an e l e v a t i o n  v/hich eq u a l s  th e  sum o f  the mean high w a t e r  e l e v a t i o n  p lu s  the p ub l i sh ed  amount o f  u p l i f t  o r  in some c a s e s  submergence.

CONCLUSION
Th is  p ape r  d e s c r i b e s  the s t a t e ’ s p o l i c i e s  and p ro c edu re s  fo r  managing and p r o t e c t i n g  s t a t e  submerged l and s  and p u b l i c  v/a te rs .  As f u r t h e r  l e g a l  and p r a c t i c a l  deve lopments o c cu r  in t h i s  a r e a ,  th e s e  p o l i c i e s  and procedures w i l l  be reexamined by the s t a t e  and, i f  n e c e s s a r y ,  a p p r o p r i a t e  changes w i l l  be made.
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